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Wept  ,?lAlPS  '^'wp.  T.  Sage*  10  C-  C.  A.  S$53. 
32  U.  S.  App.  725,  09  Fed.  943 

Whaley  ▼.  Carl'e'tt.'jo'3'fen'n.'348i'53's.  w! 

131 475,  477 

▼.Com.  23  Ky.  L.  Rep.  1202,  61  S. 

W.  35 508,  601 

Wheeler  v.  lioiofaklss,  10  Corny.  S(25 333 

▼.  Mrr.'uire,  86  Ala.' 308,  2  1.  IL  A. 

808.   5   So.   190 551 

▼.  NewUmId,  16  N.  Y.  392 802 

Wheeling  v.  Campbell,  12  W.  Va.  30  003.  904 
Whipple  v.  United  F.  Ins.  Co.  20  R.  L  260. 

,   38  Ali.  408 202 

▼.  Whlnplc.  109  111.  418 604 

Whirlcy  v.  Whiieman.  1  Head.  610 318 

Whitaker  v.  Parker.  42  lowa,  585........  380 

Whitgomb  v.  \VhUney.  24  Mich.  490.  .304.  305 
White  V.  l*eop!e  ez  rel.  Bioomfngtoh,  94  111.         ' 

604 821 

V.  Pheips,  12  N.  H.  382 960 

V.  Siretih,  22  N.  J.  Eq.  76: 881 

Whiteman  v.  Wilmington  ft  S.  F.  R.  Co.  2 
Ihirr.   (Del.)    514;  33  Am.  Dec. 

..■4xl..i...    ••    ..    ««    '.  ..•.■.•■.••!   «Ow 

Whiteside  v.  People,  26  Wend.  634.. 928 

Whiting,  Re.  150  N.  Y.  27,  34  X..  R.  A.  232, 

44    N.    E.    715 803,  809 

V.Clark.   17   Cal.   407... 6a* 

Whitney  v.  Atlantic  ft  St.  L.  R.  Co.  44  Me. 

862.  60  Am.  Dec.  10^ 787,  789' 

▼.  Fox,  166  U.  S.  637.  41  L.  ed.  1145, 

17   Sup.  Ct.   Rep.   713 664 

▼.Lowell.   33   Me.  318 960 

WIeland  ▼.  Delaware  ft  H.  Canal  Co.  167 

N.  Y.  19.  60  N.  K  234 450 

Wilder  V.  Chicago  ft  W.  M.  R.  Co.  70  Mich. 

382,  38  N.  W.  289 265 

Wildes  V.  Dudlow,  L.  R.  19  Uq.  108 208 

Wllhelm's. Appeal,  79  Pa.  134 414 


GiTATIOirS. 


Wilkenon  t.  Utah.  09  U.  S.  ISO,  25  L.  €d. 

845 01 

Wilkin  V.  First  DIv.  of  St.  Paul  A  P.  R,  Co. 

_  10  Minn.  271,  Oil.  244 267 

Wilkinson  ▼.  Uolldaj,  S3  MIcb.  386 305 

▼.  Tousley,  16  Minn.  290,  Gil.  268, 

10  Am.  Rep.  189 04,     05 

Willapd  T.  Wood.  164  U.  S.  502,  41  L.  ed. 

_  531.  17  Sup.  Ct.  Rep.  176 664 

Williams  T.  CoTlUaud,  10  Cal.  410 539 

V.  Dorris.  31   Ark.  466 192 

T.  iCggieston,  170  U.   S.  804.  42  L. 

ed.  1047,  18  Sup.  Ct.  Hep.  617  817 
▼.  Hartford  Ins.  Co.  54  Cal.  442,  85 

Am.  Rep.  77 278 

T.Kansas  Cflty.   8.  ft  M.  R.  Co.  06 

Mo.  275.  9  S.  W.  578....  815,  016 
T.  Maxwell,  123  N.  C.  586,  81  8.  B. 

821 054 

Y.  St.  Louis.  120  Mo.  403,  25  S.  W. 

561 006 

▼.Williams,  8  N.  T.  525 770 

▼.Williams.   3    Merlv.    157 881 

Wiris  V.  Chownlng.  00  Tex.  617.  40  8.  W. 

305 550 

WUIlson  ▼.  Watkins,  8  Pet.  48.  7  L.  ed.  506  670 
Wilmington  ft  W.  R.  Co.  ▼.  Burnett,  123  N. 

C.  210,  31  8.  E.  602 787 

Wilson  ▼.  Eureka  aty.  173  U.  S.  82.  43  L. 

ed.  603.   10  Sup.  Ct.  Rep.  317  622 
▼.  Grand  Trunk  R.  Co.  56  Me.  60,  06 

Am.   Dec.   485 656 

▼.  Haibaway,  42  Iowa,   173 266 

▼.Knox  County.  43  Fed.  481 868 

▼.  Salem.  24  Or.  504,  34  Pac.  0,  601 

▼.  SlmpBon,  *0  iiow.  100,*  'H '  L.  ed! 

66. 604,  605 

Wimpy  ▼.  Phlnlzy,  68  Oa.  188 228,  231 

Winans  ▼.  Winans,  10  N.  J.  Eq.  220 577 

Windham  v.  Chetwynd,  1  Burr.  414 585 

Winsiow  ▼.  Fletcher.  58  Conn.  306,  55  Am. 

Rep.  122.  4  Atl.  250 808 

Winterbottom   ▼.   Wright,  10  Mees.  ft  W. 

100 820,  824 

Wist  ▼.  Grand  Lodge  A.  O.  U.  W.  22  Or. 

271,  20  Pac.  610 471 

Wolf  ▼.  Com.  ex  rel.  ScbielflTer,  64  Pa.  252  890 
Wolford  ▼.   Crystal   Lalce   Cemetery  Asso. 

54  Minn.  440,  56  N.  W.  56. . . .  506 
Wong  ▼.  Astoria,  13  Or.  538,  11  Pac.  205 

500,  510 

Wood  ▼•  Graves.   144   Mass.  866,  50  Am. 

Rep.  05,  11  N.  EL  567 260 


Wood  ▼.  Independent  School  Dist.  44  Iowa, 

27. 814 

▼.  Waierriile.  4  Mass.  422,  5  Mass. 

204 16S 

Wooden  ▼.  Western  N.  Y.  ft  P.  R.  Co.  43  N. 

Y.   8.  R.  218,   16  N.  Y.  Snpp. 

840 102 

Woodruff  ▼.  Northern  P.  R.  Co.  47  Fed.  680  81:^ 
Woods  ▼.  Gllson,  178  Mass.  511,  60  N.  B. 

4.  61  N.  B.  58 630 

▼.Russell.  5  Barn,  ft  Aid.  042 80& 

Wool^erton  ▼.  Baker.  08  Cal.  628,  88  Pac. 

731 601 

Worcester  Co..   Re,  42  C.  C.  A.  637,  102 

Fed.  808 852 

Worcester  County   Bank   ▼.   Dorchester  ft 

M.  Bank.  10  Cush.  400.  57  Am. 

Dec.  120 781 

Worthlngton  ▼.  Bearse.  12  Allen,  882,  00 

Am.  Dec.  152 827 

Wortman  ▼.  Klelnsobmldt,   12  Mont.  816, 

80  Pac.  280 265 

Wren  ▼.  Fargo,  2  Or.  20 648 

Wright  ▼.  Boston  ft  A.  R.  Co.  142  Mass. 

206.   7  N.   E.   866 81& 

▼.  BosLon  ft  M.  R.  Co.  120  Mass.  440  315 

T.GafT.  6  Ind.  416 254 

T.  Wr.ght,  2  Md.  420,  56  Am.  Dec. 

▼.  Yell,   is  Ark.'  6*03,'  "68  'a'di.'  'Deiil 

336 65» 

Wyant  ▼.  Lesher.  28  Pa.  838 202 

Wymore  ▼.  Mahaska  County.  78  Iowa.  806, 

6  L.  R.  A.  545,  48  N.  U.  264..  260 

Y. 

Yates  ▼.  Warrenton,  84  Ya.  837,  4  8.  B. 

818 005,  006 

Yerby  ▼.  Lynch,  8  Gratt.  404 160 

Yolo  County  ▼.  Barney,  70  Cal.  375,  21 

Pac.  833 ^  OOe 

York  ft  M.  L.  R.  Co.  ▼.  Winans,  17  IIow. 

30,  15  L.  ed.  20 787 

Young  ▼.  Matthews.  L.  R.  2  C.  P.  127 805 

▼.Miller,    10   Ohio.    85 507 

▼.  South  Tredegar  Iron  Co.  85  Tenn. 

180.  2  8.  W.  202... 801> 


Zabriskie  ▼.  Smith.  18  N.  Y.  822,  64  Am. 

Dec  551 78a 

Zier  ▼.•  Bofflln,  33  Minn.  66,  53  Am.  Rep. 

0,  21  N.  W.  862 T87 


STATUTES  AND  CONSTITUTIOKS  CITED,  CONSTRUED,  ETOL 


Canada. 
Ontario  Revised  Btatuiea,  1897, 

Chap.  166.    Compensation   to  families  of 

killed 546 

England* 

Statutes, 

20Kdw.TIL     Tenant   by   curtesy... 834 

21Jac.  L     Statute  of   limitations 822 

20  Car.  II.  chap.  3, 1 6.     Devises    of    lands 

to  be  In  writing....  582 
1   Wm.  ft  Mary,  chap.  2.     Declaration  of 

rights 01 

4  Anne,  chap.  17,  |  11.     Set-off  of  mutual 

credits 80 

6  Geo.  II.  chap.  30,  |  28.     Set-off  of  mutual 

credits SO 

7  Geo.  II.  chap.  21.     Assault  with  Intent 

to  rob 02 

46  Ceo.  III.  chap.  135.  I  3.     Set-off  of  mu- 
tual credits 80 

1  Vict.  chap.  26.     Wills 683 

0  ft  10  Vict.  chap.  03.  I  1.     Lord  Camp- 

beirs  act 122 

65  L.  U.  A. 


United  Stateg* 

Constitution, 

Art.  1, 1  8,  T  8.    Power  of  Congress  to  regii> 

late  commerce. .  . .     485- 
Art.  1, 1 10.     Impairing  obligations  of  con- 
tracts  108 

Art.  4.  i  2.     Fugitives  from  Justice 326 

Amend.  5.     Due   process  of   law 600,  816 

Amend.  7.     Right  of  trial  by  jury 750 

Amend.  8.     Cruel  and  unusual  punishment     00- 
Amend.  14.     Equal  protection  of  the  laws.   108, 

265,  298,  614«  621,  70.% 

8ld,  OOJ 

Statutes, 

17fin.  p.   82.     Jndlclary   act 677 

1800.  chap.    10.142.     Mutual  credits  .•  ..     80 
1841,  chap.      0. 1    5.     Mutual  credits  ..  ••     SO 

1H«7.  chap.  170,  |20.     Mutual    credits SO 

1872.  June  1.     Conformity  act 644 

1870,  Feb.   15.     Women   admitted  to  prac- 
tice law......  800 

1887,  Feb.  4.     Regulating    Interstate   com- 
merce  485- 


GiTATIOlfS. 


81 


188S,Aagiwt    13.     Jorlsdictlon    of   circuit 

courts 368 

1890.  July  2.     Sherman  anti-trust  act 481 

1894,  August  13.  Protection  •  of  contract- 
ors for  public  works  385 

1898,  July  1.     Bankruptcy  act 347,  351 

Statutes  at  Large. 

ToL   1.  p.    82.  chap.  20,     |    16.     Judiciary 

act* ...  .•  .........  577 

Vol.  16,  p.  431,  chap.  71.  Rules  of  con- 
struction  300 

Vol.  25,  p.  434,  chap.  866.     Assignees 368 

Vol.  28.  p.  278,  chap.  280.        Protection     of 

contractors  for  pub- 
lic works 385 

Vol.  80,  p.  562,  chap.  541.     Bankruptcy    act 

347,  351 

Revised  Statutes, 

I    723.     Ualntenance  of  equity  suits 544 

I   014.     Practice  and  proceedings  In  civil 

causes 544 

15278,  tlL  66.     Fugitives  from  justice....  327 


Code, 

(I  2575  et  seq.     Insurance • 551 

2'><>5.     A(?pnts  to  be  licensed 551 

12614.     fe*oreIgn  Insurance  companies 551 


f  I  2 


Constitution, 

Art.  2, 1  13.     Redress  of   wrongs 265 

Art.  9,  i    5.     Exemption  of   homestead. . . .  192 

SandeVs  &  EilVs  Digest, 

1 4197,  snbdlTS.  4,  7.  Modification  of  Judg- 
ment or  order 543 

14199.     Form  of  proceedings 543 

15843.     Application  for  new  trial 644 

California. 

Constitution,  1879, 

Art.  1,  S  22.     Mandatory    and    prohibitory 

provisions 854 

Art.  4,  f  24.     Laws  to  embrace  but  one  sub- 

Ject 847 

Statutes. 

1897,  March  81,  p.  311.     Insanity  law 857 

1901,  March   8,  p.  117.     Revision  of  Code.  847 

Civil  Code, 

12269.     Discretionary  powers 218 

12289.    Appointment  of  trustee 218 

Code  of  Civil  Procedure, 

1S37.     Four-year  limitation 602 
41t.     Modes  of  service 860 
1763.    Guardianship  of  Insane 860 
1911.     What  deemed    adjudged  in    judg- 
ment  685 

Penal  Code. 

S  294.    Custody  of  body  for  burial 851 

Pplitical  Code, 

I  3481.     Reclamation  of  lands 856 

Colorado. 

Constitution,  . 

Art.  19»  S  10.  Foreign  corporations,  con- 
ditions on  doing 
business 152 

General  Statutes, 

I  S60.  Foreign  corporations ;  filing  certifi- 
cate    152 

Code  of  Civil  Procedure, 

I  40.     Mode  of  serving  foreign  corporation  153 

MiUs's  Annotated  Statutes,  1801, 

Tot.  1,   f  499,   p.   636.     Foreign   corporar 

tlons;   filing  certifi- 
cate  152 

Oeorsia. 

Statutes, 
1892,  p.  65.    Contempts ;  right  to  Jury  trial  230 
ft5L.K.  A. 


Civil  Code, 

14046.     Contempts..   , 229 

S5876.     Right  of  trial  by  Jury 229 

niinois. 

Constitution,  1870, 

Due  process  of  law •••  500 

General  assembly 589 

Offlcers 327 

Governor :  powers  and  dutlea  327 

Lieutenant  governor 327 

President  of  the  senate 327 

Vacancy  In  governor's  oflBce.  327 

Revenue 589 

Statutes, 

1809,  July  1.     Free  employment  agencies.  589 

Revised  Statutes, 


Art.  2, 
Art.  4, 
Art.  5, 
Art.  5. 
Art.  5, 
Art.  5, 
Art.  5. 


2. 

1. 

1. 

6. 
17. 
18. 
10. 


Art.9,  i    1. 


Divorce;  adultery 698 

Dower 701 


Chap.  40, 110. 
Chap.  41,  i  15. 

Revised  Statutes,  1896, 

PP.  140-144.     Vacancy  In  governor's  ofllce.  327 

Starr  d  Curtis*s  Annotated  Statutes, 

Vol.  1,  p.  1100,  chap.  37,  i  62.     Interchange 

of  Judges 242 

Vol.  3.  p.  3045, 1  51.     Instruction  to  Jury. .  244 

P.  3047,  S  52.     Instructions  to  be  In  writ-' 

ing 244 

P.  8048,  S  53.  Giving  or  refusing  Instruc- 
tions  244 

Hurd's  Revised  Statutes,  1899. 

Chap.  30.  p.  401.     Conveyances 593 

Chap.  148,   S  2.     Wills 585 

P.  848.     Free  employment  agencies 589 


Art  2. 

Art 
Art 


.  2. 1 1. 
.  2. 1  2. 
.2,18. 


Indiana. 

Constitution, 

Elections  to  be  free  and  equal  251 

Qualifications  of  voters 251 

Depriving   criminals   of    right 

to  vote 251 

Statutes, 

1880,  p.   22.     Giving  gas   companies   right 

of  eminent  domain.   248 

1809,  March   4,   p.   381.     Prohibiting   vote 

selling 2.51 

1901,p.  515.     Railroads 256 

Revised  Statutes,  184S, 

P.  999,  I  70.     Infamous  crimes 252 

Revised  Statutes,  1881. 

S  962.     Admission  to  the  bar 300 

Hoi'ner*s  Revised  Statutes. 

i  3361.     Riding  or  driving  on  sidewalk...  309 

Bums's  Revised  Statutes,  1901, 

I  2329.     Prohibiting  vote  selling 2.51 

IS  4288-4300.     Barrett  law 666 

Iowa* 

Constitution, 

Art.  1,  S  18.    Compensation  for  property 

taken 264 

Statutes. 

1878,  chnp.  58.     Issuance  of  county  bonds.  370 
1880  (18th  Gen.  Assem.)  chap.  51.     Issu- 
ance   of    municipal 
bonds 370 

Code,  1697, 

S 1995.     Railway    company ;   eminent    do- 
main  264 

1 1990.     Selection  of  freeholders 264 

i  2007.     Payment  of  costs  of  assessment. .  284 

f  2009.     Appeal  from  assessment 264 

12745.     Directors 370 

I  2750.     Duty  of  president  of  board  of  di- 
rectors  370 

f  4607.    Communications  between  husl>and 

and  wife 263 


^a 


CnATlOSB. 


B68 


Statutes. 

1891,  chap.  158,  |  2.     CorporatloDt, 

Otneral  Statutes,  18V7. 

Chap.  05,  %  2.^4.     Garnlubment 865 

Chap.  95,  i  2:{8.     GarDlabment  proceedings.  355 

General  Statutes,  J899. 

i  4456.    Gamlahment  proceedinga.  •••••..  855 

Kentnoky* 

Statutes. 

1886,  March  81,  chap.  482.     Union  beneyo- 

lenf  society 605 

Litteli's  Laws, 

Vol.  1,  p.  611.     Wills 683 

Oeneral  Statutes. 

{6.     Recovery  of  damages  for  death 605 
700.     Liability  of   insurer   for   full   esti- 
mated value  of  prop- 
erty 278 

Code, 

i  87.  -Bolt  by  one  for  benefit  of. all 600 

Civil  Code  of  Practice, 

i  25.     Bolt  by  one  for  benefit  of  all 600 

IfOnialaiia. 

Constitution,  1879. 

Arts.  219,  220.     Homestead  exemptions...  724 

Constitution,  J898, 

Art.   244.     Homestead  exemption 724 

Statutes. 
1880,  No.  114.    Homestead  exemption....  724 

Revised  Civil  Code. 
Arts.  8426-8433,  8442  et  seq.    Possession.  726 

Maine. 

Revised  Statutes, 

1. 1  e*  T 
Chap.  86, 1  55.     Trustee  process, 

Maryland. 

Declaration  of  Rights. 

Art.  6.     Common  law  of  Bngland 299 

Statutes. 

1892,  chap.    87.     Admission  to  the  bar. . . .  290 
1898,  chap.  130.     Admission  to  the  bar 209 

Code,  1860. 

Art.  11,  i  80.     Application  for  admission 

to  bar 298 

Code  of  Public  Oeneral  Laws. 

Art.    I.IH.     Construing  "masculine.".  ..  .  299 

Art.  10. 1  n.     Admission  to  the  bar 299 

Art.  10.  i  6.     Admission    of    lawyers    from 

other  states 300 

Art.  88,  !  8.     Powers   of    registration    oi&- 

cers • 734 

Massaclinaetts. 

Declaration  of  Rights, 

Art.  12.     Law  of  the  land 407 

Statutes. 

1823.  chap.  133.     Tax  act 628 

1882,  April   10.     Adml^Bion   of  women   to 

the  bar 300 

1800.  cbap.  428.     Alteraiion    of   grades....  624 

1801.  chap.  425,S  14.     Succession  tax.   ..   .   028 
1895.  chap.  307,  f    1.     Exemption     of     be- 
quests  630 

Revised  Statutes,  18S6. 

Chap.  62.  I  6.     Wills 586 

Public  Statutes. 

Chap.    52, 1 17.     Action       for       wrongful 

death 121 

55  L.  R.  A. 


Chap.    1. 1 6. 1  21.     Principal  and  agent. . .  730 
""      ""      ~  729 


Chap.  186, 1  9.  Statnte  of  limitations.;..  629 
Chap.  196. 1    1.     Statute  of  llmltatlonB....  628 

Chap.  107. 1 15.  Written  promise 823 

Chap.  197, 1 16.    'Part   payment  of  barred 

debt 826 

Micliisan* 

Constitution, 

Art.  4,  i  18.    Bills  may  originate  In  either 

house 407 

Art.  4, 1 14.  Bill  to  be  presented  to  gov- 
ernor  407 

Art.  5. 1  5.  Information  from  officers. . .  497 
Art.  5,  f  6.  Faithful  execution  of  laws. . .  497 
Art.  5,  f    8.     Governor's  messages. .  .....  497 

UowelVs  Statutes. 

%    489.  Election:  removal  of  eonnty  seat  616 

8  1354.  Highway  tax ; 7.38 

S2V61.  Katablishing  street  grades 740 

I  2870.  Construction  of  sewers  and  drains  740 

Compiled  Laws,  1897. 

i    108.     Opinion  of  attorney  general 497 

1.3441.-  Duty  to  keep  sidewalks  in  repair.  809 
14104.     Highway  tax 738 

Minnesota. 

Statutes. 
1895,  chap:  827.     Habeas  corpus •••••  826 

Misaonri. 

Revised  Statutes,  1809. 

I  954.  Appointment  of  officers  by  direct- 
ors  861 

i  982.  Conyeyance  of  iaoda  by  corpora- 
tion   ...rr...  861 

f  2029.     Forfeiture  of  marital  righta 333^ 

S2947.     Right  to  dower ..^  835 

Montana. 

Constitution. 

Public  printing. 647 

Limit  of  taxation.... 341 

Creation  of  debt 341 

Limitation  of  Indebtedness..  830 

Political  Code. 

Advertisement  for  contracts 647 

Contents  of  advertisement 647 

Contract  for  furnishing  supplies..  647 

Itond  with  bid 647 

Bejectlon  of  bids 647 

Approval  of  contract  by  governor. .  647 

Appropriation  for  water 843 


Art.    5,130. 
Art.  12. 112. 


Art.  13,  t 
Art.  13, 1 


2. 
6. 


I 


705. 
706. 
707. 
708. 
700. 
710. 
4874. 


Nebraska. 

Constitution. 

Art.  1,  !  8.     Due  process  of  law 614 

Statutes. 

1897,  p.  73.     Appointing  power  of  mayor.  744 

Compiled  Statutes,  1897. 

Chap.  12a,  p.      145,      \      807.     Appointing 

power  of  mayor....  744 

Chap.  12a,  11    166-109.     Fire    and     police 

commission 741 

Cbap.  21, 1  1.     Lord  Campbell's  act 613 

Chap.  72,  art.  1,  i  3.     Liability  of  railroad 

company 613 

Code  of  Civil  Procedure. 

I  477.     Lien  of  Judgment •.  287 

New  Hampsliire. 

Public  Statutes. 

Chap.  159,  i  6.  Warning  at  highway  cross- 
ings  435 

Chap.  159, 1 10.     Use  of  common   crossing 

by  passenger  traiha.  434 
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ANNOTATED, 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


William    M.   MORGAN,   Trustee,    etc.,    of 
Michael  J.  Dillon,  Bankrupt,  Appt., 

V, 

Marcus  M.  WORDELL. 

(178  Mass.  350.) 

V    A    ba.iilcriitft'B    debtor,    ^^ho    In     the 
relation  of  m.  surety  has  paid  elaims 

a^inst  tlie  bankrupt  which  haye  been  dis- 
allowed in  the  bankruptcy  proceedings  be- 
cause the  creditor  had  accepted  a  preference 
contrary  to  |  57^  of  the  bankruptcy  act, 
cannot,  on  the  theory  of  subrogation,  set 
them  off  under  f  6Sb  of  that  act,  allowing 
set-off  only  of  claims  provable  against  the 
estate^  since  he  takes  them  subject  to  the  dis- 


abilities attaching  to  them  in  the  creditor's 
hands. 
SB.  A  debtor  of  a  banlcrnpt,  ^^bo,  as 
anasi  sarety,  bas  paid  clainis  aarainst 
tbe  banlcrnpt,  may,  under  |  68  of  the 
bankruptcy  act,  set  them  off  in  a  proceed- 
ing  to  enforce  the  debt  against  him  as  a 
"mutual  credit/*  although  they  could  not 
have  been  enforced  by  the  original  creditor, 
since  the  proyision  of  |  68b,  forbidding  set- 
off of  claims  "not  provable  against  the  es-. 
tate,"  refers^  not  to  claims  which  could  not 
be  proved  in  the  bankruptcy  proceeding,  but 
to  those  not  provable  in  their  nature, — that 
is,  not  liquidated  when  the  set-off  is  claimed. 

• 

(April  1,  1001.) 


NoTB. — Sei-cff  in  bankruptcy  cases, 

I.  Debts  or  claims  eteisting  and  mature  at 

the  time  of  insolvency. 

a.  In  general. 

b.  Provability  of  debt. 

c.  Unliquidated  damages, 

d.  Breach  of  contract. 

«.  Security  for  particular  debt,  or  spe- 
cial   directions    or    agreements 
as  to  application  or  payment 
of  funds. 

1.  In  general. 

2.  Brokers  or  agents. 

8.  Banking  and  commercial  paper. 

f.  Debtors  and  creditors  in  same  right. 

1.  In  general. 

2.  Joint  or  partnership  debts. 

3.  Corporations. 

4.  Agents,  factors,  and  brokers. 

a.  In  general. 

b.  Insurance  brokers. 
6.  Trustees. 

6.  Executors  and  administrators. 

7.  Husband  and  wife. 

8.  Assignee  in  bankruptcy. 

g.  Unpaid  shares  of  corporate  stock. 
h.  Bank  deposits. 

1.  Bankruptcy  of  bank. 

2.  Bankruptcy  of  depositor. 

1.  Other  banking  transactions  and 
commercial  paper. 

J.  Insurance  matters, 

k.  Landlord  and  tenant. 

I.  Ovei-paymenf  In  composition  proceed- 
ings. 

II.  Debts  created,  or  claims  arising,  after  in- 

solvency. 

a.  In  general, 

b.  Agreement  to  pay  cash  or  by  bill  of 

eweha/nge. 
c  Debtors  and  creditors  in  same  fight. 

1.  Agents  and  factors. 

2.  Executors  and  administrators. 
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II.—- continued. 

d.  Bank  deposits, 

1.  Deposits    by    trustee    in    bank- 

ruptcy in  bank  which  subse- 
quently  becomes   bankrupt. 

2.  Bankruptcy  of  depositor. 

a.  Other  banking  transactions  and  com- 
mercial paper. 

t.  Landlord  and  tenant. 

g.  Expenses   of,  or  payments    by,    de- 
signees for  creditors. 

h.  Payments  by  bankrupt. 

i.  Bet-off  of  costs. 

j.  Set-off  after  discharge. 
III.  Immaturity  of  debts  or  claims  at  time 
of  insolvency, 

a.  In  general. 

b.  Uncertainty  or  contingency  of  claims, 

c.  Breach  of  contract, 

d.  Secui-ity  for  particular  debt  or  spe- 

cial directions  or  agreements 
as  to  application  or  payment 
of  funds, 

1.  In  general. 

2.  Banking  and  commercial  paper, 

e.  Debtors  and  creditors  in  same  right. 

1.  In  general, 

2.  Agents,  factors,  .and  brokers. 

a.  In  general. 

b.  Insurance  brokers. 

8.  Executors  and  administrators, 
t.  Bank  deposits. 

1.  Bankruptcy  of  bank. 

2.  Bankruptcy  of  depositor. 

g.  Other  banking  transactions  and  com- 
mercial paper, 

1.  In  general. 

2.  Accommodation  acceptor  or  in- 

dorser. 
b.  Insurance  matters. 

1.  Life  insurance. 

2.  Fire  and  marine  inswranoe. 
I.  Landlord  and  tenant. 

J.  Principal  and  surety. 
3  33 
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An,, 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Bristol  County 
in  favor  of  defendant  upon  an  agreed  state- 
ment of  facts  to  determine  the  liability  of 
defendant  for  a  debt  whioh  he  owed  to  the 
bankrupt.     Judgment  for  defendant, 

Wordeir  and  Dillon  were  members  of  a 
partnership  engaged  in  the  dry-goods  busi- 
ness. The  partnership  waa  dissolved  by  an 
agreement  under  which  Dillon  purchased 
the  interest  of  the  copartners  and  agreed  to 
pay  the  debts  of  the  firm.  Some  of  these 
debts  h€  failed  to  pay.  After  the  dissolli- 
taoQ  of  the  firm  Wordell  bought  of  Dillon 
goods  for  the  purchase  price  of  which  this 
aotion  was  brought.  After  Dillon's  bank- 
ruptcy, defendant  paid  claims  against  the 
partnership  to  an  amount  exceeding  that 
which  he  owed  to  Dillon.  The  amount  so 
paid  he  sought  to  set  off  against  the  claim 


of  the  trustee  for  the  purchase  price  of  th» 
goods. 

Further  facts  appear  in  the  opinion. 

Messrs.  William  M.  Morgan  and  Hen* 
ry  T.  Rioliardson,  for  appellant: 

Wordell  was  a  surety  of  Dillon  as  to  the 
Clafiin  Company,  and  by  paying  the  latter, 
at  best,  is  only  subrogated  to  the  Claflin^ 
Company's  rights,  and  therefore  must  be 
subject  to  its  liabilities. 

24  Am.  &,  Eng.  Enc.  Law,  p.  199,  note  7. 

The  defendant's  set-off  cannot  be  allowed 
because  it  is  founded  on  a  claim  not  due  to 
himself  individually,  but  due,  if  at  all,  to- 
him  jointly  with  McGuire.  Therefore  thia 
demand  is  not  due  to  the  defendant  in  hia 
own  right,  and  is  not  a  subject  of  set-off. 

Pub.  Stat.  chap.  168,  §  4. 

At  best  this  is  but  an  equitable  set-off, 
which  cannot  be  allowed  in  an  action  at  law. 


III. — continued. 

k.  Annuities, 
lY.  Delfts  or  claims  assigned. 

a.  /»  oenerah 

b.  Partnership. 
c  Bank  deposits. 

1.  Bankruptcy  of  hank. 

2.  Bankruptcy   of   depositor. 

d.  Other  '  hanking     transactions     and 

commercial  paper. 

e.  Insurance  matters, 

V.  Bankruptcy  04  third  persons* 
VI.  Form  of  action. 
VII.  Effect  of  proving  claim, 
VIII.  Ewtent  of  set-off. 
IX.  Conclusion, 

This  note  Is  intended  to  cover  cases  arising 
nnder  the  English  and  Federal  bankruptcy  acts 
only,  and  does  not  include  any  cases  under  the 
insolvency  laws  of  the  different  states  except 
where  the  decision  rests  on  a  provision  in  the 
state  law  as  to  set-off  which  Is  essentially  simi- 
lar to  the  provisions  of  the  Federal  laws  on  that 
subject,  in  which  case  they  are  included,  spe- 
cial attention  t>elng  called  to  them  as  they  ap- 
pear throughout  the  note. 

As  to  set-off  of  new  credit  given  to  bankrupts 
by  creditors  who  have  previously  received  pref- 
erences, see  note  to  Peterson  v.  Nash  Bros. 
(Minn.)  post,  — . 

I.  Dehts  or  olaims  existing  and  mature  at  the 
tifne  of  insolvency, 

a.  In  generaL 

The  ordinary  provision  as  to  set-off  under  the 
bankruptcy  acts  is  one  for  set-off  in  case  of 
"mutual  credits*'  or  ''mutual  debts"  existing 
at  the  time  the  bankruptcy  occurs,  or  at  some 
other  particular  time  specified.  In  82  &  83 
Vict.  chap.  71,- 1  3D,  a  provision  for  set-off  in 
case  of  "mutual  dealings"  was  inserted,  but  no 
such  provision  occurs  in  any  of  the  Federal 
bankruptcy  acts. 

The  earliest  statutory  provision  as  to  set- 
off in  bankruptcy  is  that  of  4  Anne,  chap.  17, 
I  11,  which,  as  cited  in  Lanesborough  v.  Jones, 
1  P.  Wms.  32C,  provides  that  where  there  is 
mutual  credit  between  a  bankrupt  and  another 
only,  the  balance  Bhall  be  paid.  Before  Its  pas- 
sage two  cases  which  are  frequently  cited  had 
been  decided,  which  are  apparently  the  earliest 
reported  decisions  on  the  subject. 

One  of  these,  decided  in  1675,  holds  that 
where  there  are  accounts  between  two  mer- 
chants, one  of  whom  becomes  bankrupt,  the 
4ebt  of  one  may  be  set  off  against  that  of  the 
66  L.  R.  A. 


other,  and  the  balance  only  be  paid  or  proved. 
Anonymous,  1  Mod.  215. 

In  the  other  case,  that  of  Chapman  v.  Der- 
by, 2  Vern.  117,  it  is  said  that  in  the  case  of 
a  bankrupt  It  was  adjudged  by  Lord  Hale  that* 
where  there  were  dealings  on  account  a  man 
should  not  l>e  charged  for  a  debt  on  the  credit 
side  and  put  to  come  in  as  a  creditor  for  the 
debt  owing  to  himself,  but  should  answer  to  the 
bankrupt's  estate  for  the  balance  of  the  ac- 
count only. 

Set-offs  have  been  allowed  In  bankruptcy 
cases  much  more  freely  than  In  ordinary  caae» 
of  set-off,  the  principal  reason  being  that  it 
seemed  unjust  to  make  one  pay  his  own  debt 
to  the  bankrupt  in  full,  and  receive  only  a  divi- 
dend on  the  debt  due  from  the  bankrupt  to  him. 

Thus,  in  Green  v.  Farmer,  4  Burr.  2214, 
Lord  Mansfleld  said  that  natural  equity  re- 
quired that  cross  demands  should  compensate 
each  other  by  deducting  the  less  sum  from  the 
greater,  and  that  the  difference  was  the  only 
sum  which  could  be  Justly  due ;  that  when  there* 
were  mutual  debts  uncollected  the  law  said 
that  they  should  not  be  set  off,  but  that  eacb^ 
must  sue,  and  courts  of  equity  followed  the 
same  rule  t>ecause  it  was  the  law,  for  had  they 
done  otherwise  they  would  have  stopped  the 
course  of  law  in  all  cases  where  there  was  a 
mutual  demand.  The  natural  sense  of  mankind 
was  first  shocked  at  this  in  the  case  of  bank- 
rupts, and  It  was  provided  for  by  4  Anne» 
chap.  17,  I  llr  cited  above,  and  by  5  Geo.  II. 
chap.  30,  i  28,  which  provided  for  the  set-off 
In  case  of  mutual  credits  or  mutual  debts  at 
any   time   l>efore  the   bankruptcy  occurred. 

In  Sawyer  v.  Hoag,  17  Wall.  610.  21  L.  ed. 
731,  Affirming  8  Bias.  293.  Fed.  Cas.  No.  12.400, 
it  is  said,  however,  that  the  Federal  bankruptcy 
act  of  1867,  I  20,  providing  that  in  all  cases 
of  mutual  debts  or  credits  between  the  parties 
the  account  shall  be  stated  and  one  debt  set 
off  against  the  other  and  the  balance  only  al- 
lowed or  paid,  was  not  intended  to  enlarge  the 
doctrine  of  set-off.  or  to  enable  a  party  to  make 
a  set-off  in  cases  where  the  principles  of  legal 
or  equitable  set-off  did  not  previously  author- 
ize it. 

But  in  Ryall  v.  Rolle,  1  Atk.  165,  1  Ves.  Sr. 
375,  Ilardwicke.  Lord  Chancellor,  said  that  un- 
der the  act  of  6  Geo.  II.  chap.  30,  i  28.  persons 
might  set  off  debts,  as  that  act  extended  to  all 
mutual  debts,  though  independent  of  and  not 
relative  to  the  mutual  credit  between  the  bank- 
rupt and  other  persons  In  the  course  of  trade, 
and  though  the  debts  were  of  such  a  nature  aa 
could  not  be  brought  into  a  general  account. 

One  sued  by  assignees  la  bankruptcy  may  set 
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ffowe  ▼.  Snow,  3  Allen,  111. ' 

The  defendant's  daim  was  acquired  after 
notice  to  him  of  the  assignment  of  Dillon's 
claim  to  the  plaintiff,  and  therefore  cannot 
be  set  off  against  it. 

A  surety  has  no  daim  until  he  pays  the 
debt  of  his  principal. 

Backus  v.  Spaulding,  129  Mass.  234; 
Jones  T.  Wolcott,  15  Gray,  541. 

The  adjudication  and  the  appointment  of 
the  trustee  were  an  assignment  to  the  plain- 
tiff of  Dillon's  claim  against  Wordell  by 
operation  of  law. 

United  States  bankruptcy  act  1898,  § 
70;  Rogers  v.  Union  Stone  Co.  134  Mass. 
31. 

In  the  case  of  an  insolvent  estate  of  a  per- 
son living,  all  claims  eKisting  at  the  time 
of  the  first  publication  of  t^e  notice  of  the 


issuing  <^  the  warrant  are  subjects  of  set- 
off, and  only  such. 

E»  parte  Bale,  3  Ves.  Jr.  304;  Chance  v. 
Isaacs,  6  Paige,  692;  Aldrich  v.  Campbell, 
4  Gray,  284;  22  Am.  &  £ng.  Enc.  Law,  p. 
283,  und  note. 

The  United  States  law  is  to  the  same  ef- 
fect. 

United  States  bankruptcy  act  1898,  § 
68&. 

The  set-off  should  be  disallowed  because 
it  is  res  fudioata. 

Case  V.  Beauregard,  101  U.  S.  688,  sub 
nam.  Case  v.  New  Orleans  &  C.  R.  Co.  25  L. 
ed.  1,004;  21  Am.  &  £ng.  Enc.  Law,  p.  129. 

If  a  set-off  is  once  submitted  to  the  court 
or  jury,  and  disallowed,  it  cannot  be  brought 
up  again  in  any  action. 

21  Am.  &  ISng.  Enc.  Law,  p.  224,  and  cases 
cited. 


off  a  debt  due  him  from  the  bankrupt.  Ridout 
T.  Broagh,  1  Cowp.  138.  It  Is  said  that  the 
court  in  this  case  seemed  to  Impeach  the  deci- 
lion  to  Ryall  v.  Larkln,  1  Wils.  155«  which 
pcoTldes  that  one  sued  by  assignees  of  a  bank- 
rapt  for  a  iHilance  due  for  goods  soid  cannot  set 
off  an  amount  due  to  him  from  the  banlcrupt 
on  a  bond,  as  the  statute  for  setting  off  one 
debt  against  another  does  not  extend  to  as- 
lignees  in  bankruptcy,  and  there  are  not  mutual 
oebta,  as  there  are  not  mutual  remedies,  the 
defendant  having  no  action  on  the  l>ond  against 
tbe  assignees  In  bankruptcy. 

Where  there  are  mutual  demands  between 
the  bankrupt  and  a  creditor  the  defendant 
may  set  off  his  demand  against  the  plaintiff 
Is  an  action  at  law  without  the  necessity  of 
coming  into  equity  under  5  Geo.  II.  chap. 
30, 1  29,  providing  that  no  more  shall  be  claimed 
•nd  paid  than  appears  to  be  due  on  either  side 
apoo  a  balance  of  accounts  stated.  Lock  v. 
Bcnaet,  2  Atk.  48. 

The  iaw  of  Scotland  on  the  subject  of  com- 
peaaatlon  and  retention  In  bankruptcy  Is  In 
effect  very  nearly,  if  not  precisely,  the  same  as 
the  law  of  England  as  to  mutual  credit. 
K'Klnnon  v.  Armstrong  Bros.  L.  B.  2  App.  Cas. 
681,  86  L.  T.  N.  S.  482. 

A  bankrupt  in  a  composition  case  stands,  as 
to  aet-off,  in  the  position  of  an  assignee  in 
bankruptcy  if  no  assignee  has  been  appointed. 
Xs  parte  Howard  Nat.  Bank,  2  Low.  Dec  487, 
SM.  Cas.  No.  6,764. 

A  claim  for  rent  filed  against  a  bankrupt 
vlU  be  disallowed  where  the  claimant  is  Indebt- 
ed to  the  bankrupt  in  a  larger  amount.  Re 
Genon,  105  Fed.  893,  8  N.  B.  N.  Eep.  442. 

In  Em  parte  Mennett,  1  Rose,  Bankr.  395,  as 
digested  in  2  Mews'  Digest,  871,  an  Injunction 
waa  graated  where  commissioners  had  found 
t  balance  in  favor  of  one  against  whom  as- 
signees in  bankruptcy  were  proceeding  as  a 
debtor  of  the  bankrupt's  estate. 

The  fact  that  one  has  collateral  security 
tgainet  a  third  person  for  his  debt  against  the 
b&nkrapt  does  not  destroy  hia  right  to  set  it 
off  against  the  trustee  In  bankruptcy  if  it  is 
otherwise  weli  founded.  M'KInnon  v.  Arm- 
itrong  Bros.  L.  R.  2  App.  Caa  531,  86  L.  T. 
N.  S.  482. 

In  an  action  by  assignees  of  a  bankrupt  to 
cosipel  a  company  to  transfer  to  them  stock 
la  aach  company  owned  by  the  bankrupt  the 
comiany  may  set  off  an  indebtedness  due  to  it 
from  the  bankrupt  under  the  bankruptcy  act 
directing  the  eomuilssioners  to  state  the  ac- 
<^nt  between  mutual  dealers,  and  providing 
t^  only  the  balance  of  the  account  shall  be 
KLR.  A. 


claimed  or  paid.  Gibson  v.  Hudson's  Bay  Co. 
2  £q.  Cas.  Abr.  122,  1  Strange,  646. 

In  Lee  &  Chapman's  Case,  L.  R.  80  Ch.  DIv. 
216,  54  L.  J.  Ch.  N.  S.  460,  53  L.  T.  N.  S.  66, 
38  Week.  Rep.  513,  the  court,  while  stating 
that  it  was  not  necessary  to  give  any  opinion 
on  the  subject,  said  that  In  case  of  the  winding 
up  of  a  company  having  several  contracts  for 
street  paving,  the  right  of  the  company  to  set- 
off  on  the  ground  of  mutual  credits  under  the 
bankruptcy  act,  32  &  33  Vict.  chap.  71,  |  39,  was 
confined  as  to  any  particular  contract  to  any 
money  payable  by  the  commissioners  under  that 
contract,  unless  there  were  specific  words  to  the 
contrary. 

In  Murray  v.  Rlggs,  15  Johns.  571,  the  court 
said  that  under  the  provisions  for  set-off  in 
case  of  mutual  credits  under  the  act  of  1800, 
I  42,  one  having  goods  of  the  bankrupt  In  his 
possession  which  could  not  be  got  at  without  an 
action  at  iaw  or  bill  in  equity,  might  set  off 
a  debt  or  demand  agalnat  the  bankrupt. 

In  an  action  by  assignees  in  bankruptcy  for 
a  debt  due  the  bankrupt  the  defendant  may  give 
evidence  of  a  set-off  as  to  part  of  the  debt 
without  having  pleaded  the  set-off.  Wells  v. 
Crofts,  4  Car.  &  P.  332. 

Where  trustees  In  bankruptcy  deny  the  right 
of  one  owing  a  debt  to  the  bankrupt  to  set  off 
a  debt  due  from  the  bankrupt,  under  82  &  33 
Vict.  chap.  71,  i  89,  they  have  the  burden  of 
proving  a  binding  agreement  excluding  such 
right  Bs  parte  Fletcher,  L.  R.  6  Ch.  Dlv.  860, 
37  L.  T.  N.  S.  282,  25  Week.  Rep.  673. 

Assignees  In  bankruptcy  may  proceed  by  pe- 
tition to  have  declared  a  part  of  the  bankrupt's 
estate,  money  received  by  one  who  has  proved 
undisputed  debts  against  the  bankrupt,  as  to 
which  they  would  be  entitled  to  dividends  upon 
which  the  assignees  would  have  a  lien  if  the 
petition  were  granted.  Bm  parte  Timbrel, 
Buck,  Bankr.  305. 

The  mutual  credit  clause  of  82  &  33  Vict, 
chap.  71,  8  39,  will  not  be  applied  in  the  ad- 
ministration of  the  estate  of  a  decedent  until 
it  is  shown  that  the  estate  is  Insolvent,  but  the 
court  may  direct  that  a  debt  claimed  by  the 
estate  against  a  creditor  shall  be  paid  Into 
court  to  a  separate  account,  with  liberty  to  the 
creditor  to  apply  In  case  it  should  appear  that 
the  estate  is  insolvent.  Re  Smith,  I^.  R.  22 
Ch.  Dlv.  586,  5?  L.  J.  Ch.  N.  S.  411,  48  L.  T. 
N.   S.  254,   31   Week.   Rep.  413. 

Where  the  alleged  bankrupt  has  set-offs  or 
counterclaims  against  the  petitioning  creditor 
of  such  a  nature  as  are  provable  in  bankruptcy, 
and  the  amount  so  proved  will  reduce  the  lat- 
ter's   claim   below   |250,   the  petition   will   be 
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If  by  a  judgment  the  set-ofF  does  not  ap* 
pear  to  have  been  allotted,  the  conclusion  is 
aa  effective  as  a  direct  decision  against  it. 

Green  v.  Sanborn,  150  Mass.  454,  23  N.  E. 
224;  Stevens  v.  Miller,  13  Gray,  2S3. 

An  insolvent  estate  is  analogous  to  the 
estate  of  a  decedent,  whioh  is  held  to  be  gov- 
erned, so  far  as  decisions  upon  its  distribu- 
tion are  concerned,  by  the  general  principles 
of  judgments  in  rem, 

Loring  v.  Steineman,  1  Met.  204. 

Mesftra,  Joliii  W.  Cummins*  a^nd 
Oliarles  R.  Cnmmiiica,  for  appellee: 

The  set-off  is  allowable  on  both  the  legal 
right  founded  on  Dillon's  breach  of  the  cove« 
nant  and  the  equitable  right  of  subrogation 
after  the  defendant  has  paid  the  firm's 
debts. 

Lowell,    Bankruptcy,     §     282;     Parsons, 


Parts.  4th  ed.  p.  472,  f  380;  1  Batea,  Pazta. 
p.  540,  1!  532. 

The  fact  about  the  preference  to  H.  B. 
Claflin  &  Company  is  inadmissible.  It  waa 
res  inter  alios  acta. 

The  rejection  of  the  claim  for  the  balance 
in  bankruptcy  would  not  prevent  the  use  of 
that  balance  in  set-off. 

Wright  v.  Dunham,  9  Pick.  37;  LoweU, 
Bankruptcy,  t  284. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  by  a  trustee  in  bankruptcy 
against  a  debtor  of  the  bankrupt.  The 
debtor  claims  a  set-off  on  the  ground  that 
since  the  bankruptcy  he  has  paid  debts  due 
from  a  former  partnership  consisting  of 
himself,   the   bankrupt,    and   one  McGuire, 


dismissed.     Re  Osage   Valley   &   8.   E.   R.   Co. 
Fed.  Cas.  No.  10,502. 

So  loiig  as  a  creditor's  debt  stands  proved 
and  QQimpeacbed  a  claim  made  by  the  bankni'^t' 
before  the  register  that  any  Indebtedness  that 
ever  existed  from  him  to  such  creditor  is  offset 
and  extinguished  by  a  counter  indebtedness,  fur- 
nishes no  ground  for  a  refusal  by  the  bankrupt 
to  be  sworn  and  examined  on  the  application  of 
such  creditor.  Re  Klngsley,  0  Ben.  300,  Fed. 
Cas.  No.  7,818. 
i 

\  b.  ProvaUlity  of  debt. 

'  One  of  the  requirements  for  a  set-off  under 
the  bankruptcy  act  of  1898,  S  68b,  Is  that  the 
set-off  or  counterclaim  must  be  provable  against 
the  estate  of  the  bankrupt.  Under  the  act  of 
1867,  S  20,  U.  S.  Kev.  Stat.  S  5073,  the  pro- 
vision was  that  no  set-off  should  be  allowed 
as  to  a  claim  *'ln  its  nature"  not  provable 
against  the  estate.  No  provision  as  to  prov- 
ability of  the  claim  was  contained  In  either  the 
act  of  1800,  or  of  1841. 

In  England  no  provision  as  to  the  provabil- 
ity of  a  claim  was  contained  in  any  of  the 
bankruptcy  acts  until  that  of  6  Geo.  II.  chap. 
16,  I  50,  by  which  the  opportunity  for  set-off 
was  increased  instead  of  being  restricted  as  in 
the  Federal  bankruptcy  laws,  the  provision  be- 
ing that  every  debt  or  demand  made  provable 
against  the  estate  of  the  bankrupt  might  also  be 
set  off  in  the  same  manner  as  is  provided  in  such 
section  In  case  of  mutual  debts  or  mutual  cred- 
its. 

Questions  as  to  the  provability  of  claims 
are  not,  of  course,  considered  In  this  note,  ex- 
cept in  those  cases  where  It  is  sought  to  set 
off  the  claim. 

As  to  what  debts  are  provable  as  a  fixed 
liability  as  evidenced  by  a  judgment  or  instru- 
ment in  writing  absolutely  owing  at  the  time  of 
filing  the  petition  In  bankruptcy,  see  note  to 
Cobb  V.  Overman  (C.  C.  A.  4th  C.)  54  L.  B.  A. 
309. 

MoBQAN  V.  WoRDBLL  holds  that  the  require- 
ment that  the  claim  shall  be  provable  against 
the  estate  refers  to  the  nature  of  the  claim  at 
the  moment  when  It  Is  sought  to  set  It  off,  and 
not  to  its  nature  at  the  beginning  of  the  bank- 
ruptcy proceedings;  and  that  the  right  to  set 
off  a  claim  liquidated  after  the  beginning  of 
such  proceedings  Is  based  upon  Its  being  a  mu- 
tual credit,  not  upon  the  claim  Itself  being  prov- 
able. 

And  a  claim  due  from  the  bankrupt  may  be 
set  off  If  it  is  a  provable  debt.  Lloyd  v.  Turner, 
5  Sawy.  463,  Fed.  Cas.  No.  8,486;  Re  Osage 
Valley  &  8.  K.  R.  Co.  9  Nat.  Bankr.  Reg.  281, 
Fed.  Cas.  No.  10,592. 
55  L.  R.  A. 


And  In  Re  Kalter,  2  N.  B.  N.  Rep.  264,  the 
court  holds  that  a  bankrupt's  balance  of  de- 
posit In  a  bank  may  be  set  off  against  a  note 
by  the  bankrupt  held  by  the  bank  and  matur- 
ing after  the  filing  of  the  petition  under  the 
act  of  1898,  S  68aj  stating  that  under  such  sec- 
tion the  provability  of  the  debt  which  is  not  af- 
fected by  the  time  of  its  maturity  seems  to 
be  the  criterion  of  Its  availability  for  the  pur- 
poses of  set-off. 

And  Fort  v.  McCully,  59  Barb.  87,  holds  that 
where  a  bank  makes  an  assignment  for  cred- 
itors containing  a  direction  that  the  assignee 
shall  use  the  fund  for  the  payment  of  debts  In 
the  manner  provided  by  the  act  of  1867,  the 
debtor  of  the  Insolvent  may  set  off,  under  8  20, 
the  amount  of  a  deposit  with  the  banker,  pay- 
able on  demand,  although  no  demand  has  been 
made,  as  such  claim  is  provable,  even  though 
it  Is  not  due  at  the  time  of  the  assignment,  the 
case  being  one  of  "mutual  credits." 

And  Makeham  v.  Crow,  15  C.  B.  N.  8.  847, 
holds  that  in  an  action  by  assignees  In  bank- 
ruptcy for  the  purchase  price  of  machinery  sold 
by  the  bankrupt  the  defendant  may  plead  a  set- 
off for  unliquidated  damages  for  nonperform- 
ance of  the  contract  by  the  bankrupt,  under  12 
&  13  Vict.  chap.  106,  8  171,  providing  that 
every  debt  or  demand  made  provable  against 
the  bankrupt's  estate  may  be  set  off  in  the  same 
manner  as  In  the  case  of  mutual  debts  or  mutu- 
al credits. 

And  Morgan  v.  Wobdbll  holds  that  a  debtor 
of  the  bankrupt,  who,  as  quasi  surety  of  the 
bankrupt,  has  paid  claims  against  him,  may  set 
them  off  as  a  mutual  credit,  under  the  act  of 
1898,  8  aSbj  in  a  proceeding  to  enforce  the  debt 
against  him,  though  they  could  not  have  been 
enforced  by  the  original  creditor  because  the 
latter  had  accepted  a  preference  contrary  to 
8  57^,  as  the  provision  of  8  68b,  forbidding  the 
set-off  of  claims  not  provable  against  the  es- 
tate, does  not  refer  to  claims  which  cannot  be 
proved  In  the  bankruptcy  proceeding,  but  to 
those  which  ore  not,  In  their  nature,  provable 
at  the  time  when  the  set-off  is  claimed,  because 
they  are  not  then  liquidated. 

The  preceding  case,  however,  holds  that  the 
surety  would  not  be  entitled  to  the  benefit  of 
the  set-off  on  the  theory  that  he  had  been  sub- 
rogated to  the  rights  of  the  creditor  whose 
claims  he  had  paid. 

And  In  Re  Dillon,  100  Fed.  627,  4  Am.  Bankr. 
Rep.  663,  which  Is  another  form  of  the  same 
ease,  the  court  suggested,  without  deciding, 
with  reference  to  the  right  of  a  quasi  surety 
paying  a  creditor  since  the  bankruptcy,  that 
although  such  debt  must,  under  the  act  of  1898, 
be  proved  by  the  surety  in  the  name  of  the 
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from  which  debts  the  bankrupt  had  coven- 
anted to  save  his  partners  hcirmless.  It  is 
objected  that  the  covenant  runs  to  the  two 
other  partners  jointly,  but  it  is  sufficiently 
plain  that  there  are  several  covenants  to  each. 
The  more  serious  objection  is  that  the  prin- 
cipal debt  paid  is  one  which  has  been  disal- 
lowed by  final  judgment  when  offered  by  the 
creditors,  H.  B.  Claflin  &  Co.,  for  proof 
against  the  estate,  on  the  ground  that  they 
received  a  preference,  and  that  a  claim  of- 
fered in  the  defendant's  name  in  respect  of 
the  payment  also  has  been  disallowed. 

^s  it  was  assumed  on  both  sides  that  the 
provision  in  f  686  of  the  United  States 
bankruptcy  act  concerning  setroff  is  more 
than  a  rule  of  procedure,  and  governs  in  this 
court  as  well  as  in  the  courte  of  the  United 
States,  we  shall  make  the  same  assumption 
for  the  purposes  of  this  case,  without  argu- 


ment. See  Hunt  v.  Holmes,  16  Nat.  Bankr. 
Reg.  101,  105,  Fed.  Cas.  No.  6,890;  Par- 
tridge  v.  Phcenia  Mut,  L.  Ins,  Co.  15  Wall. 
573,  680,  21  L.  ed.  229,  239.  We  shall  aa- 
sume  further,  as  a  corollary,  that  if  a  set- 
off is  to  be  maintained  it  must  be  brought 
within  the  words  of  the  section  referred  to. 
Those  words  are:  "A  set-off  or  counter- 
claim shall  not  be  allowed  in  favor  of  any 
debtor  of  the  bankrupt  which  (1)  is  not 
provable  against  the  estate."  These  words 
are  universal  in  form,  and  we  do  not  see 
how  a  set-off  can  be  claimed  in  this  case  out^ 
side  of  them. 

If.  then,  the  defendant  claims  by  virtue  of 
the  rights  of  a  quasi  surety  {Fisher  v.  Tifft, 
127  Mass.  313,  314)  who  has  paid  and  there- 
fore is  subrogated  to  the  claim  of  a  joint 
creditor  of  himself  and  the  debtor  (§  57i), 
the  trouble  is  that  he  has  to  take  the  claim 


creditor,  he  might  nevertheless  avail  himself 
of  it  as  a  set-off  against  a  debt  doe  from  him- 
self to  the  bankrupt.  In  this  case  the  court 
also  remarks  that  while  he  does  -not  decide  the 
question  as  to  the  right  of  a  quasi  surety  pay- 
lag  a  creditor  who  could  not  prove  the  debt  uq- 
der  $  ^Ig,  because  he  had  received  a  preference, 
ft  might  be  difflcult  to  establish  that  any  debt 
provable  against  the  estate  had  been  discharged 
by  the  surety's  act,  so  as  to  authorize  him  to 
rely  on  it  as  a  set-off'  under  {  68&,  providing 
that  the  set-off  to  be  allowed  must  be  "prova- 
Me'*  against  the  estate. 

And  Re  Bingham,  94  Fed.  796,  2  Am.  Bankr. 
Rep.  223,  holds  that  a  debtor  of  the  bankrupt 
cannot  set  off  against  his  debt  a  liability  as 
surety  for  the  bankrupt  on  a  note  which  such 
debtor  as  surety  was  required  to  pay  after  the 
filing  of  the  petition  in  bankruptcy  under  S  68b, 
by  which,  according  to  the  court,  the  provabil- 
ity of  all  claims  turns  upon  their  status  at  the 
time  of  the  filing. 

Tbe  weight  of  authority,  however,  seems 
clearly  to  be  In  favor  of  the  holding  in  Morgan 
V.  WOKDKLL^  that  the  provability  turns  on  the 
status  of  the  claim  at  the  time  the  action  is 
brought. 

e.  Unliquidated  damages. 

That  a  claim  Is  unliquidated  at  the  time  of 
the  bankruptcy  does  not  render  it  unavailable 
as  a  set-off  under  the  present  bankruptcy  act, 
if  It  is  liquidated  when  the  set-off  Is  claimed, 
although  some  of  the  earlier  English  cases — 
especially  those  decided  before  the  passage  of 
5  Geo.  IV.  chap.  16,  i  50,  allowing  the  set-off 
of  every  debt  or  demand  provable  against  the 
bankrupt's  estate — held  the  other  way. 

Thus,  a  claim  for  unliquidated  damages  is 
available  as  a  set-off  under  the  bankruptcy  act 
of  1S67,  S  20,  if  it  is  a  provable  debt ;  and  if 
the  damages  cannot  be  assessed  an  application 
to  tbe  court  for  that  purpose  may  be  made. 
Uoyd  V.  Turner,  5  Sawy.  463,  Fed.  Caa  No. 
g,436. 

UDllqnldated  damages  growing  out  of  any 
contract  or  promise  are  provable  debts,  under 
the  act  of  1867,  |  10,  and  are  therefore  avail- 
able as  a  set-off  under  §  20.  Re  Osage  Valley 
ft  S.  K.  R.  Co.  9  Nat.  Bankr.  Reg.  281,  Fed.  Cas. 
No.  10,592. 

One  sued  by  a  trustee  in  bankruptcy  for  the 
purchase  price  of  shares  of  stock  may  set  off 
a  claim  for  unliquidated  damages  for  a  fraud- 
ulent misrepresentation  by  which  he  was  In- 
duced to  purchase  the  stock,  under  32  &  33 
Vict.  chap.  71,  I  39,  authorizing  a  set-off  In  case 
of  mutual  credits,  mutual  debts,  or  other  "mu- 
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tual  dealings,"  as  such  misrepresentation  is  not 
a  tort,  but  a  breach  of  the  obligation  arising 
out  of  the  contract  of  sale.  Jack  v.  Kipping, 
L.  R.  9  Q.  B.  DIv.  113,  61  L.  J.  Q.  B.  N.  S.  463, 
46  L.  T.  N.  S.  169,  30  Week.  Rep.  441. 

In  an  action  by  one  in  whom  the  estate  of 
a  bankrupt  was  vested  on  annulling  the  bank- 
ruptcy in  accordance  with  32  &  33  Vict.  chap. 
71,  I  28,  to  recover  for  work,  labor,  and  material 
done  and  furnished  by  the  bankrupt  before  his 
bankruptcy,  the  defendant  may  set  off  as  a 
mutual  credit  a  claim  for  unliquidated  dam- 
ages provable  in  bankruptcy  existing  at  the 
time  of  the  bankruptcy,  as  under  the  vesting 
order  the  property  Is  vested  subject  to  the  right 
to  set  off  counterclaims,  whether  of  specific 
sums,  or  of  unliquidated  damages  provable  in 
bankruptcy.  West  v.  Baker,  L.  R.  1  Exch. 
DIv.  44,  45  L.  J.  Exch.  N.  S.  113,  34  L.  T.  N. 
S.  102,  24  Week.  Rep.  277. 

For  unliquidated  damages  from  the  breach  of 
a  contract,  see  infva^  I.  d,  e ;  II.  b ;  III.  c,  d. 

For  cases  where  a  loss  under  an  Insurance 
policy  has  not  been  adjusted  at  the  time  of  the 
bankruptcy,  see  iit/ro,  III.  e,  2,  h;  III.  h. 

d.  Breach  of  contract. 

A  set-off  has  ordinarily  been  allowed  on  a 
claim  for  breach  of  contract  other  than  as  to 
the  payment  or  application  of  the  particular 
fund  in  question. 

Thus,  In  Bemis  v.  Smith,  10  Met.  194,  which 
was  a  case  arising  under  the  Massachusetts  in- 
solvency law  of  1838,  chap.  163,  the  provision 
as  to  set-off  in  |  3  being  similar  to  that  of  the 
act  of  1867,  S  20,  the  court  held  that  In  a  suit 
by  the  assignee  of  an  Insolvent  debtor  on  a 
covenant  of  warranty  In  a  deed  to  such  debtor 
the  defendant  might  set  off  notes  and  accounts 
due  him  from  such  debtor. 

One  who  signs  a  Joint  and  several  note  for 
the  benefit  of  the  other  signer  may,  in  an  action 
by  the  assignees  In  bankruptcy  of  the  bankers  to 
whom  the  note  was  payable,  set  off,  under  5 
Geo.  II.  chap.  30,  S  28,  a  liability  of  the  bankers 
to  her  for  their  failure  to  purchase  certain  se- 
curities for  her  with  money  furnished  by  her 
for  that  purpose,  and  which  they  claimed  to 
have  so  used.  Ew  parte  Stephens,  11  Ves.  Jr. 
24,  8  Revised  Rep.  75. 

In  Ex  parte  Blagden,  19  Ves.  Jr.  465,  Ix)rd 
Eldon  expressed  a  doubt  whether  he  would  have 
been  justified  In  going  so  far  as  he  did  in  the 
above  case  If  it  had  not  been  for'  the  fraud 
practised. 

Where,  at  the  time  of  executing  a  deed  of 
assignment  providing  that  all  questions  should 
be  settled  accordine  ^o  the  bankruptcy  law,  a 
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of  Clailin  &  Co.  as  he  finds  it>  and  he  finds 
it  a  claim  which  is  not  provable  against  the 
estate,  because  Claflin  &  Go.  hare  received 

S references  which  have  not  been  surren- 
ered.  Section  57g.  It  seems  hard  that  a 
matter  between  Claflin  &  Go.  and  the  bank- 
rapt»  with  whic4i  the  defendant  had  nothing 
to  do,  ehould  bar  rights  arising  out  of  a 

Eiyment  which  he  was  compelled  to  make, 
ut  we  do  not  feel  at  liberty  to  give  the  lan- 
guage of  §  57t  other  than  its  most  natural 
menndng,  or  to  Interpret  the  subrogation 
there  provided  for  as  a  subrogation  free 
from  the  disabilities  attached  to  Uie creditor, 
or  s«  a  subrogation  to  the  creditor's  rights 
independent  of  the  effect  of  the  preference 
upon  them.  One  result  of  such  an  interpre- 
tation would  be  to  allow  the  claim  without 
a  surrender  of  the  preference,  contrary  to 


It  is  suggested  that  the  adjudlcattoa 
against  Claflin  &  Co.  is  res  inter  alios,  and 
there  is  no  other  evidence  thfut  they  aoo^it- 
ed  a  preference.  But  the  defendant's  claim 
by  subrogation  is  affected  by  the  judgment 
as  it  is  by  the  preference,  and  for  the  same 
reason,  lie  stands  in  the  shoes  of  Claflin 
&  Co.,  succeeds  to  their  place,  in  the  lan- 
guage of  the  Roman  law,  and  is  the  same 
person  with  them  for  this  purpose,  a  notion 
frequently  recurring  in  the  law.  Dernuft- 
son,  Subrogation,  3d  ed.  chap.  1,  No.  7; 
Shddon,  Subrogation,  2;  4  Masse,  Droit 
Commercial,  2d  ed.  chap.  60,  No.  2,125,  D 
20,  4,  12,  §  0,  D  4,  12,  16.  See  Day  v.  Wor- 
ocster,  V.  d  R.  R,  Co.  151  Mass.  302,  307, 
308,  23  N.  E.  824. 

The  defendant  also  claims  a  set-off  by  vir- 
tue of  liis  covenant.  We  assume  that  it  has 
been  adjudicated  between  the  parties  in  the 


landlord  Is  liable  In  an  amount  then  anas- 
cerlalDed  for  breach  of  covenants,  which 
amount  Is  subsequently  ascertained  in  an  action 
brought  for  that  purpose,  the  tenant  may  set 
off  such  amount  against  an  amount  due  from 
him  for  rent,  under  32  &  33  Vict.  chap.  71.  S 
80,  authorizing  a  set-off  in  casi  of  "mutual 
dealings."  Rooth  v.  Hutchinson,  L.  R.  15  Eq. 
30,  42  L.  J.  Cb.  N.  S.  492,  27  L.  T.  N.  S.  600, 
21  Week.  Rep.  116. 

But  Ex  parte  Dyke,  L.  R.  22  Ch.  Dlv.  410, 
52  L.  .1.  Ch.  N.  S.  670,  48  L.  T.  N.  S.  303,  31 
Week.  Rep.  278,  holds  that  the  claim  of  the 
landlord  for  damages  from  breach  of  covenant 
by  the  tenant  could  not  be  set  off  against  a 
claim  by  the  trustee  in  bankruptcy  of  the  ten- 
ant for  bay  and  straw  raised  by,  and  belong- 
ing to,  the  tenant  in  the  landlord's  possession, 
as  such  hay  and  straw  was  tbfe  property  of 
the  trustees  Instead  of  the  tenant. 

In  an  action  by  a  trustee  In  bankruptcy  for 
the  purchase  price  of  Iron  the  defendant  may 
set  off  an  unliquidated  claim  arising  from  the 
failure  to  deliver  part  of  the  Iron  contracted 
for  on  the  ground  that  it  is  a  case  of  "mutual 
dealings."  Peat  ▼.  Jones.  L.  R.  8  Q.  B.  Dlv. 
147,  51  L.  J.  Q.  B.  N.  S.  128,  30  Week.  Rep.  433. 

In  an  action  by  assignees  for  the  purchase 
price  of  machinery  sold  by  the  bankrupt  the 
defendant  may  plead  a  set-off  for  unliquidated 
damages  for  nonperformance  of  the  contract  by 
the  defendant,  under  12  &  13  Vict.  chap.  106,  | 
171,  providing  that  every  debt  or  demand  made 
provable  against  the  bankrupt*s  estate  may  tM 
set  off  In  the  same  manner  as  in  cases  of  mutual 
debts,  or  mutual  credits,  and  24  &  25  Vict.  chap. 
134,  i  153,  providing  that  If  the  bankrupt  shall 
be  liable  to  a  demand  in  the  nature  of  damages 
which  had  not  and  cannot  otherwise  be  liqui- 
dated or  ascertained,  the  court  acting  In  the 
prosecution  of  the  bankruptcy  may  direct  such 
damages  to  be  ascertained  by  the  Jury,  or  the 
court  may,  if  the  parties  agree,  assess  the  dam- 
ages without  a  Jury.  Blakeham  v.  Crow,  16  C. 
B.  N.  S.  847. 

On  the  winding  up  of  a  company  Into  which 
the  Judicature  act  of  1875,  S  10,  imports  the 
rules  as  to  set-off  in  bankruptcy,  a  purchaser 
of  goods  from  the  company  may  set  off  against 
a  claim  for  the  purchase  price  damages  for 
breach  of  contract  by  nondelivery  of  part  of 
the  goods  under  32  &  33  Vict.  chap.  71,  |  80. 
Mersey  Steel  &  I.  Co.  v.  Naylor,  L.  R.  9  App. 
Cas.  434,  Affirming  L.  R.  0  Q.  B.  Dlv.  648,  51 
L.  J.  Q.  B.  N.  S.  576,  47  L.  T.  N.  8.  860,  81 
Week.  Rep.  80. 

In  Re  Wheeler,  2  Low.  Dec.  252,  Ped.  Cas. 
No.  17,488,  a  creditor  offered  for  proof  a  claim 
for  goods  sold  to  the  bankrupt,  and  his  as- 
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signees  attempted  to  set  off  a  claim  against  the 
creditor  for  breach  of  the  contract  for  the  sale 
of  the  goods  to  the  bankrupt.  The  court  de- 
nied the  set-off  on  the  ground  that  no  breach  of 
the  contract  was  shown,  it  seeming  to  be  taken 
for  granted  that  the  set-off  would  have  been  al- 
lowed If  the  breach  had  been  proved. 

But  lA  an  action  by  the  assignees  In  bank- 
ruptcy of  the  supercargo  of  a  ship  for  money 
expended  in  repairs  and  supplies  on  the  ship 
of  defendants,  the  defendants  cannot  set  off 
a  claim  against  the  bankrupt  for  falling  to 
keep  the  vessel  Insured,  as  such  claim  is  un- 
liquidated, uncertain,  and  contingent  In  Its  na- 
ture.    Brown  v.  Cuming,  2  Cal.  88. 

In  an  action  for  damages  for  not  aceeptlnc 
or  paying  for  goods  bought,  defendant  cannot 
claim  a  set-off  on  the  ground  that  he  purchased 
of  an  agent  of  the  plaintiff,  who  was  the  ap- 
parent owner,  and  that  such  agent  was  after- 
wards adjudicsted  a  bankrupt, « and  that  before 
the  bankruptcy  mutual  credit  had  been  given 
between  the  defendant  and  such  agent  In  re- 
spect to  the  sale  of  goods  and  as  to  money  pay- 
able by  the  agent  to  defendant,  as  82  A  33 
Vict.  chap.  71,  i  39,  relating  to  mutual  debta, 
mutual  credits,  and  mutual  dealings  between 
the  bankrupt  and  any  other  person,  does  not 
apply  in  a  case  in  which  the  bankrupt  is  not 
a  party.  Turner  v.  Thomas,  L.  R.  6  C.  P.  610, 
40  L.  J.  C.  P.  N.  8.  271,  24  h.  T.  N.  S.  870,  19 
Week.  Rep.  1170. 

In  Re  Orne,  1  Ben.  861,  Fed.  Cas.  No.  10,581, 
the  court  held  that  an  entirely  unliquidated 
claim  against  a  creditor  In  favor  of  the  bank- 
rupt for  breach  of  a  contract  for  the  purchase 
of  lumber,  for  the  purchase  price  of  which  the 
creditor  made  a  claim,  must  be  disregarded  in 
proceedings  for  the  choice  of  an  assignee,  bat 
said  that  when  It  was  put  Into  the  shape  of  a 
debt  against  such  creditor  it  might  perhaps  fall 
within  the  provisions  of  the  act  of  1867,  |  20. 
relating  to  the  set-off  of  mutual  debts  and 
credits. 

For  cases  where  the  debt  or  claim  Is  Imma- 
ture at  the  time  of  the  insolvency,  see  infra, 
III.  c. 

For  breach  of  agreements  as  to  the  applica- 
tion or  payment  of  particular  funds  or  the  use 
of  particular  securities,  etc,  see  infra,  I.  e., 
II.  b.,  III.  d. 

e.  Beeuriiy  for  parHeular  debt,  or  special  tfi- 
rectione  or  agreemenU  as  to  applieatUm  or 
payment  of  funds, 

1.  In  general. 
There  Is  considerable  conflict  on  the  question 
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diatriet  eourt  that  the  defendant  haa  not  a 
-claim  which  he  could  prove  in  hia  own  name, 
and  that  thia  decision  carries  with  it  the 
corollary  that  he  could  not  prove  his  daim 
on  the  covenant  against  the  estate.  If, 
therefore,  the  prohibition  of  a  set-off  of  a 
-claim  "which  is  not  provable  against  the  es- 
tate" is  to  be  taken  with  simple  literalness 
as  applying  to  any  claim  that  could  not  be 
proved  in  the  existing  bankruptcy  proceed- 
«n^.  the  defendant's  setroff  caimot  be  main- 
tained. But  we  are  of  opinion  that  the 
seemingly  simple  words  which  we  have  quot- 
•ed  must  be  read  in  the  light  of  their  his- 
tory and  in  connection  with  the  general 
provision  at  the  banning  of  §  68  for  a  set- 
off of  mutual  debts  "or  mutuai  credits/'  and 
that  so  read  they  interpose  no  obstacle  to 
the  defendant's  claim. 

The   provision   for  the  set-off  of  mutual 


credits  is  old.  Stat.  4  Anne^  ehap»  17,  | 
11;  5  Geo.  II.  chap.  30,  §  28;  46  Geo.  III. 
chap.  135,  S  3;  Gibson  v.  Bell,  1  Bing.  N.  C. 
743,  753;  Ew  parte  Preacott,  1  Atk.  230. 
It  was  adopted  in  the  United  States  (Acta 
1800,  chap.  19,  §  42,  Acts  1841,  chap.  9,  §  5, 
and  AcU  1867,  chap.  176,  §20).  But  while 
the  provision  as  to  mutual  credits  was 
thought  to  be  more  extensive  than  that  as 
to  mutual  debts  (Atkinson  v.  Elliott,  7 
T.  R.  378,  380),  it  was  held  that  even  the 
broader  phrase  did  not  extencT  to  claims 
which,  when  the  moment  of  set-off  arrived, 
still  were  whc^ly  contingent  and  uncertain, 
such,  for  instance,  as  the  claim  upon  this 
covenant  would  have  been  if  the  defendant 
had  not  yet  been  called  .upon  to  pay  any- 
thing upon  the  orinnal  partnership  debt. 
Abbott  V.  Hicks,  5  Bing.  N.  C.  578;  Robsoo, 
Bankr.  7th  ed.  374.    But  the  moment  when 


of  the  rigiit  of  set-off  In  case  of  special  direc- 
tions or  sKreements  as  to  tbe  payment  or  ap- 
plication of  certain  funds^  and  In  cases  where 
securities  are  held  for  certain  debts  due  from 
the.  bankrupt  and  other  debts  are  also  due  from 
htm.  At  tbe  present  time,  howeyer,  It  would 
seem  that  a  set-off  as  to  the  other  debts  will 
not  be  allowed  In  such  cases  unless  tbe  person 
secured  has  the  absolute  right  to  convert  the 
security  Into  money  and  apply  the  proceeds  on 
the  debt  secured.  In  which  case  other  debts 
of  the  bankrupt  may  be  set  off  sgalnst  the 
^lalxD  of  the  assignee  or  trustee  In  bankruptcy 
for  the  surplus  arising. 

Thus,  where  money  has  been  deposited  with 
solicitors  for  a  specified  purpose,  which  fails, 
they  cannot  after  the  bankruptcy  of  the  depos- 
itor retain  such  money  as  a  set-off  for  an 
amount  due  them  from  the  depositor,  under  32 
A  33  Vict.  chap.  71,  |  89.  Wright  v.  Watson,  1 
Cab.   k  EI.  171. 

And  where  money  Is  sent  by  a  company  to 
solicitors  for  the  specific  purpose  of  settling 
claims  against  it,  and  only  part  of  it  is  used 
for  that  purpose,  the  rest  being  retained  by 
the  •ollcltors  without  the  knowledge  or  consent 
of  the  company  or  Its  liquidator,  the  solicitors 
cannot.  If  a  winding  up  takes  place,  set  off  a 
debt  owing  to  them  from  the  company  for  costs. 
on  the  ground  of  mutual  dealing,  under  46  & 
47  Tlct.  chap.  52.  f  38,  as  the  necessity  for 
mntuallty  still  exista  Re  Mid  Kent  Fruit 
Factory  (1806}  1  Ch.  567,  65  L.  J.  Ch.  N.  8. 
250.  74  L.  T.  N.  S.  22. 

And  where  the  debtor  deposits  money  with 
a  solicitor,  who  thereupon  prepares  a  deed 
of  assignment  which  the  debtor  executes  and 
which  Is  adjudged  an  act  of  bankruptcy,  the 
solicitor  cannot,  on  an  application  by  the 
trustee  for  the  unused  t>aiance  of  such  deposit, 
set  off  a  prior  debt  due  from  the  bankrupt  for 
costs,  ander  4C  k  47  Vict.  chap.  52,  |  38,  as 
there  are  no  mutual  credits,  the  money  hav- 
lug  been  deposited  by  the  bankrupt  for  a  specific 
purpose,  which  was  not  carried  out.  Re  Pol- 
lltt  [1893J  1  Q.  B.  455,  Afilrming  [1893]  1  Q. 
B.  175. 

Where  one  undertakes  to  settle  the  debt 
of  another  for  which  the  latter  has  deposited 
life  Insurance  policies  ss  security,  and  to  pay 
the  amount  received  on  the  policlea  after  mak- 
ing the  settlement,  to  the  account  of  the  debtor, 
who  becomes  bankrupt  before  the  money  is  paid 
over,  whereupon  the  person  agreeing  to  make 
the  settlement  refuses  to  psy  the  money  to 
the  assignee  In  bankruptcy  on  the  ground  that 
the  bankrupt  owes  him  a  larger  amount,  the  as- 
signee cannot,  even  with  the  banker's  assent, 
vain  tain  an  action  against  him  for  breach  of 
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his  undertaking.     Chalmer  ▼.  Page,  8  Bam.  A 
Aid.  697. 

Where  one  purchases  goods  of  snother,  prom- 
ising the  seller  that  after  paying  certain  debts 
of  tbe  seller.  Including  a  specified  part  of  en- 
Indebtedness  to  himself,  he  will  pay  over  the 
balance  to  the  seller,  the  purchaser  cannot,  In 
an  action  by  the  assignees  In  bankruptcy  of 
the  seller  for  damages  for  refusal  to  pay  over 
such  balance  according  to  his  agreement,  set 
off  the  balance  of  the  debt  due  him  from  the 
bankrupt,  as  the  statute  of  set-off  goes  only  to 
cases  of  mutual  debts,  although  he  might  have 
set  it  off  if  the  action  had  been  for  money  had 
and  received.     Colson  v.  Welsh,  1  Esp.  378. 

A  creditor  of  a  bankrupt  cannot  set  off  as  a 
mutual  credit  under  the  act  of  1867,  i  20,  an 
unsecured  debt  due  him  from  the  bankrupt 
against  a  claim  for  money  sent  by  tbe  bankrupt 
to  him  with  directions  to  apply  It  on  a  debt 
secured  by  mortgage,  which  application  he  re- 
fuses to  make,  as  In  such  case  the  creditor  does 
not  become  the  bankrupt's  debtor,  but  his  trus- 
tee as  to  the  money  thus  sent.  Llbby  v,  Hop- 
kins, 104  U.  8.  303,  26  L.  ed.  769. 

Money  collected  by  a  creditor,  at  or  before 
the  bankruptcy  of  the  debtor,  on  securities 
given  for  specified  advances  in  excess  of  such 
advances,  may  be  set  off  under  the  act  of  1867, 
8  20,  against  another  debt  due  him  from  the 
bankrupt.  Clark  v.  Iselln,  10  Blatchf.  204, 
Fed.  Cas.  No.  2.825,  Reversed,  but  not  as  to  this 
point,  in  21  Wall.  360,  22  L.  ed.  568. 

Where  one  member  of  a  firm  mortgages  his 
real  estate  to  a  bank  to -secure  the  balance  of 
the  current  account  of  the  firm,  and  afterwards 
sells  the  realty  with  the  concurrence  of  the  bank 
under  an  agreement  that  a  certain  part  of  the 
purchase  price  shall  be  deposited  as  security  In 
such  member's  name  to  remain  his  separate 
property  with  the  right  on  the  part  of  the  bank 
to  withdraw  at  any  time  after  giving  twelve 
months*  notice,  and  the  firm  subsequently  be- 
comes bankrupt,  the  bank  can  prove  for  the 
whole  amount  of  Its  debt  against  the  Joint  es- 
tate of  the  firm  without  deducting  the  amount 
of  the  deposit,  as  It  Is  not  a  case  of  mutual  cred- 
its, within  32  ft  33  Vict.  chap.  71,  {  39,  and 
no  set-off  arises  thereunder.  Ew  parte  Caldl- 
cott,  L.  R.  26  Ch.  Div.  716,  53  L.  J.  Ch.  N.  8. 
618,  50  L.  T.  N.  S.  651,  82  Week.  Rep.  396, 
Affirming  48  L.  T.  N.  S.  910. 

For  cases  where  the  debt  Is  created  or  the 
claim  arises  after  the  bankrupt's  Insolvency, 
see  infra,  II.  b. 

For  cases  where  the  debts  or  claims  are  Im- 
mature at  the  time  of  the  debtor's  Insolvency, 
see  infra.  III.  d. 
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the  set-off  was  daimed  was  the  material 
moment.  The  defendant's  claim  might  have 
been  contingent  at  the  adjudication  of  bank- 
ruptcy, and  so  not  provable  in  the  absence 
of  special  provisions  such  as  are  to  be  found 
in  the  later  bankrupt  acts  in  England  and 
in  the  United  States  act  of  1867,  although 
not  in  the  present  law,  and  yet  if  it  had 
been  liquidated,  as  here  by  payment,  before 
the  defendant  was  sued,  he  was  allowed 
without  question  to  set  it  off.  Smith  v. 
Hodaon,  ^  T.  R.  211;  Ea  parte  Boyle,  Re 
Sheperd,  1  Cooke,  Bankrupt  Laws,  8th  ed. 
561;  Em  parte  Wagetaff,  13  Ves.  Jr.  65; 
Marks  v.  Barker,  1  Wash.  C,  C.  178,  181, 
Fed.  Cas.  No.  9,096. 


The  limitations  worked  out  by  these  deci- 
sions were  expressed  in  the  section  of  the 
act  of  1867  cited  above,  in  the  words  "but 
no  set-off  shall  be  allowed  of  a  claim  in  its- 
nature  not  provable  against  the  estate.'* 
These  words,  as  it  seems  to  us,  following 
the  cases,  refer  yet  to  the  nature  of  the 
claim  at  the  moment  when  it  was  sought  to 
set  it  offj  not  to  its  nature  at  the  beginning 
of  the  pending  bankruptcy  proceedings,  and 
did  not  prevent  a  set-off  of  a  claim  which 
was  liquidated  at  the  later  moment  merely 
because,  when  the  bankruptcy  proceedings 
began,  for  some  reason  it  did  not  admit  of 
proof.  The  present  statute  leaves  out  the 
words  'Mn  its  nature,"  but  we  can  have  no 


2.  Brokers  or  agents. 

In  E9  parte  Decze,  1  Atk.  228,  Hardwicke,  Lord 
Chancellor,  held  tbat  when  goods  had  been  de- 
livered to  a  packer  by  a  merchant  who  subse- 
quently became  bankrupt,  the  goods  delivered 
being,  according  to  a  custom  existing,  security 
for  all  the  indebtedness  of  the  merchant  in- 
stead of  merely  for  packing,  the  packer  could, 
in  an  action  by  the  assignees  of  the  bankrupt 
to  recover  the  goods,  set  off  the  entire  debt  in- 
stead of  merely  the  amount  due  for  packing, — 
especially  where  he  owed  the  bankrupt  for  wine 
about  the  amount  due  for  the  pacldng. 

In  Young  v.  Bank  of  Bengal,  1  Deacon  Bankr. 
622,  infra.  III.  d,  2,  it  is  said  that  the  above 
case,  as  reported  in  1  Atk.  228,  is  no  longer 
law,  the  statement  being  made  that  it  is  impos- 
sible to  regard  it  as  resting  on  the  grotmd  on 
which  such  report  places  it. 

And  in  Em  parte  Ockenden,  1  Atk.  235,  on 
a  petition  by  a  miller  for  the  payment  of  a  debt 
due  him  from  a  bankrupt  flour  factor,  out  of 
the  proceeds  of  a  sale  of  wheat  and  sacks  in 
his  possession  at  the  time  of  the  bankruptcy, 
and  which  he  delivered  to  the  assignees  in  bank- 
ruptcy without  prejudice  to  his  right  to  have 
the  whole  debt  paid,  instead  of  the  amount  due 
Cor  grinding  merely,  he  having  considered  at 
all  times  that  such  flour  and  sacks  were  se- 
curity for  the  entire  indebtedness  to  him,  but 
there  being  no  contract  or  custom  to  that  effect. 
Lord  Chancellor  Hardwicke  held  that  no  case 
could  be  put  in  which  the  whole  debt  could 
be  allowed  on  the  ground  of  mutual  credits,  as 
a  set-off  under  5  Geo.  II.  chap.  30,  S  28. 

And  Rose  v.  Hart,  8  Taunt.  499,  20  Revised 
Rep.  538,  2  J.  B.  Moore,  547,  which  is  a  leading 
case,  and  is  frequently  cited  as  having  fixed  the 
law  on  the  subject,  holds  that  in  trover  by  as- 
signees in  bankruptcy  for  cloths  deposited  by 
the  bankrupt  before  his  bankruptcy  with  a 
fuller  for  dressing  the  latter  cannot  set  off  a 
general  balance  for  such  work,  but  is  only  en- 
titled  to  set  off  the  cost  of  dressing  those  par- 
ticular cloths,  as  the  delivery  of  them  for  dress- 
ing was  not  a  mutual  credit,  within  5  Geo.  II. 
chap.  30,  S  28,  as  it  would  not  terminate  in  a 
debt  from  the  fuller  to  the  bankrupt,  which  is  a 
necessary  characteristic  of  such  a  credit. 

But  where  timber  has  been  placed  by  one  who 
subsequently  becomes  bankrupt  in  the  hands  of 
a  broker  for  sale  on  commission  on  his  promise 
to  pay  over  the  proceeds  to  the  bankrupt  after 
deducting  his  commissions,  the  broker  may,  in 
an  action  by  the  assignees  in  bankruptcy  for 
the  proceeds  of  the  sale,  retain  a  debt  due  him 
from  the  bankrupt,  under  6  Geo.  lY.  chap. 
16,  S  50,  as  such  agreement  Is  not  binding  so 
as  to  deprive  him  of  the  legal  right  to  set-off. 
M'GlllIvray  v.  Simson,  9  Dowl.  &  R.  35,  2  Car. 
&  P.  320. 

Ar  to  factors,  brokers,  and  agents  generally, 
see  infra,  I.  f,  4;  II.  c,  1 ;  III.  e,  2. 
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3.  Banking  and  commercial  paper. 

In  £'«  parte  Peysen,  2  Rose,  Bankr.  366,  as 
digested  In  2  Mews,  Digest,  col.  861,  the  as- 
signees in  bankruptcy  were  ordered  to  apply  the 
proceeds  of  one  bill  of  exchange  in  satisfaction 
of  another  upon  circumstances  of  specific  ap- 
propriation or  substitution. 

Where  one  sells  goods  to  be  paid  for  prompt- 
ly In  two  months  or  by  an  acceptance,  and 
becomes  bankrupt  after  their  delivery  and  be- 
fore payment,  the  purchaser  may,  under  6  Geo. 
IV.  chap.  16,  }  50,  set  off  a  debt  due  him  from  the 
bankrupt,  as  there  is  a  mutual  credit,  and  the 
fact  that  the  assignees  allege  a  special  damage 
to  the  bankrupt  from  the  breach  of  contract 
does  not  have  any  effect.  Groom  v.  West,  S 
Ad.  &  El.  758,  8  L.  J.  Q.  B.  N.  S.  25,  2  Jur. 
940,  1  Perry  &  D.  19. 

Where  one  intrusts  a  bill  of  exchange  to  an- 
other for  the  specific  purpose  of  obtaining  ad- 
vances thereon,  and  becomes  bankrupt  after 
receiving  certain  advances,  the  one  receiving 
it  cannot,  in  an  action  by  the  assignees  for  the 
amount  of  such  bill,  less  the  amount  advanced 
thereon,  set  off  the  general  indebtedness  of  the 
bankrupt  to  him,  under  6  Geo.  II.  chap.  30, 
S  28,  as  the  case  is  not  one  of  mutual  credit 
which  must  mean  mutual  trust,  but  Is  a  case  of 
breach  of  trust.  Key  v.  Flint,  8  Taunt.  23, 
1  J.  B.  Moore,  451. 

And  on  a  subsequent  petition  tn  chancery 
by  the  creditor  to  be  allowed  such  set-off,  the 
court  held  that  the  petitioner  had  no  right  to 
consider  the  bill  as  an  item  of  mutual  account, 
and  that  the  use  he  sought  to  make  of  it  was 
contrary  to  natural  equity.  Ex  parte  Flint, 
1  Swanst.  30,  18  Revised  Rep.  12. 

Where  bills  are  transmitted  to  a  given  per- 
son with  directions  to  get  them  discounted  and 
apply  part  of  the  proceeds  in  a  specified  man- 
ner, and  the  person  to  whom  they  are  sent  falls 
to  get  them  discounted,  and  the  one  transmit- 
ting them  thereupon  requires  their  return, 
which  request  Is  not  complied  with,  the  one 
having  them  receiving  the  money  instead  on  the 
bills  becoming  due,  the  assignees  in  bankruptcy 
of  the  one  transmitting  them  may  recover  the 
amount  so  received  in  assumpsit,  and  the  one 
receiving  such  money  cannot  set  off  a  debt  due 
from  the  bankrupt,  as  he  was  a  wrongdoer  in 
receiving  the  money  without  following  the  in- 
structions of  the  bankrupt.  Buchanan  v.  Find- 
lay,  9  Bam.  &  C.  738,  4  Mann.  &  R.  593,  7  L. 
J.  K.  B.  314. 

And  where  one  pays  money  to  a  bank  to  be 
applied  to  payment  of  specified  bills  of  ex- 
change, and  the  bank,  in  violation  of  its  agree- 
ment, applies  such  money  to  its  credit  on  a 
debt  due  it  from  the  one  paying  it,  who  subse- 
quently becomes  bankrupt,  the  bills  of  exchange 
being  dishonored,  the  bank  cannot,  in  an  action 
of  special  assumpsit  by  the  assignees  in  bank- 
ruptcy for  breach  of  such  agreement,  set  off 
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doabt  that  it  was  intended  to  oonTey  the 
same  idea  as  the  longer  phrase  in  the  last 
preceding  act,  from  which  in  all  probability 
its  words  were  derived.  "Proyable"  means 
provable  in  its  nature  at  the  time  when  the 
set-off  is  claimed,  not  provable  in  the  pend- 
ing bankruptcy   proceedings. 

The  right  to  set  off  the  claim  when  liqui- 
dated after  the  banning  of  the  bankruptcy 
proceedings  was  based  upon  its  being  a  mu- 
tual credit,  not  upon  the  claim  being  prova- 
ble, which  it  was  not  until  the  later  bank- 
ruptcy statutes.  Russell  v.  Bell,  8  Mees.  &, 
W,  277,  281.  Conversely,  of  course  the  ex- 
clusion of  a  set-off,  when  the  claim  still  was 
contingent  and  the  defendant  had  made  no 


payment,  did  not  stand  on  the  ground  that 
the  claim  was  not  provable  in  the  existing 
bankruptcy  proceedings,  but  on  the  ground 
that  it  was  not  provable  in  its  nature,  and 
that  there  was  no  machinery  available  to 
liquidate  it.  If  we  are  right  in  supposing 
that  the  act  of  1867  meant  merely  to  codify 
a  principle,  or  rather  a  limitation  developed 
by  the  courts,  and  that  the  words  of  the 
present  act  mean  no  more  than  those  of  the 
act  of  18G7,  it  follows  that,  although  the  de- 
fendant's claim  could  not  have  been  proved 
against  the  estate,  still  it  is  a  mutual  credit 
and  may  be  set  off  when  he  is  sued. 
Judgment  for  defendant. 


as  a  mutual  credit  the  debt  dne  it  from  the 
bankrupt,  although  if  the  action  had  been  in 
indehiiaius  asaumpait  for  money  had  and  re- 
ceived the  set-off  would  have  been  allowed.  Hill 
V.  Smith.  12  Mees.  &  W.  618,  13  L.  J.  Exch. 
N.  S.  243.  8  Jur.  179. 

Where  one  holding  an  accepted  bill  against 
a  tradesman  sends  his  carriage  to  the  latter 
to  be  repaired,  agreeing  to  pay  for  the  repairs 
in  ready  money,  the  tradesman's  subsequent 
bankruptcy  does  not  do  away  with  such  agree- 
ment BO  as  to  entitle  him  to  receive  the  car- 
riage on  offering  to  strike  off  the  amount  due 
on  the  bill,  under  6  Geo.  IV.  chap.  16.  S  50,  on 
tbe  ground  that  there  are  mutual  credits,  but 
In  order  to  recover  the  carriage  he  must  pay 
the  full  amount  charged  for  repairs,  as,  al- 
though the  law  of  mutual  credits  under  the 
bankruptcy  act  goes  farther  than  the  ordinary 
law  of  set-off,  it  does  not  do  away  with  the 
express  contract.  Clarke  v.  Fell,  1  Nev.  &  M. 
244,  4  Bara.  &  Ad.  404.  2  L.  J.  K.  B.  N.  S.  84. 

VThere  one  has  corporate  stock  as  collateral 
security  for  a  particular  note  due  from  one  who 
becomes  bankrupt  after  the  maturity  of  the 
debt,  the  creditor  may  apply  the  surplus  which 
wonid  remain  after  selling  the  stock  and  pay- 
ing in  full  the  debt  secured  to  another  debt  due 
from  the  bankrupt  at  the  time  of  the  l>ank- 
mptcy,  and  the  fact  that  he  had  promised  to 
retnm  any  surplus  after  paying  the  debt  se- 
cured would  not  change  the  case  in  that  re- 
spect. Ex  parte  Whiting,  2  Low.  Dec.  472, 
Fe^  Caa  No.  17,573. 

This  case  was  disapproved  in  Brown  v.  New 
Bedford  Inst,  for  Savings,  137  Mass.  262, 
infra.  III.  d,  2. 

Analogous  casea 

Where  the  maker  of  a  note,  to  secure  which 
corporate  stock  Is  pledged  with  authority  to  the 
pledgee  to  sell  the  same  in  case  of  nonpayment 
of  the  note,  the  pledgee  to  give  the  pledgcor 
credit  for  any  balance  of  the  proceeds,  executes 
a  note  in  trust  for  the  benefit  of  creditors,  and 
the  tmstee  on  the  maturity  of  the  note  tenders 
the  pledgee  the  amount  due  thereon,  the  latter 
cannot.  In  an  action  by  the  trustee  to  redeem 
the  stock,  set  off.  under  the  Massachusetts  In- 
solvency law  (Mass.  Gen.  Stat.  chap.  118,  S 
26),  other  debts  due  him  from  the  Insolvent 
at  the  time  the  note  matured,  even  though  the 
pled^^ee  has  applied  the  stock  In  payment  of 
sach  debta  as  the  mutual  credit  contemplated 
by  such  section  must  be  property  consigned,  de- 
posited, or  intrusted  to  be  converted  into  money, 
so  that  the  liability  to  account  for  it  will  ul- 
timately become  a  debt.  Hathaway  v.  Fall 
River  Nat.  Bank,  131  Mass.  14. 

A  bank  which  refuses  to  discount  notes  left 
with  It  for  that  purpose  by  one  who  subsequent- 
ly becomes  Insolvent  cannot,  in  an  action  by 
the  assignees  for  their  conversion,  set  off  an 
55  L.  R.  A, 


indebtedness  due  to  them  from  the  Insolvents, 
under  the  Massachusetts  insolvency  law  (Mass. 
Stat.  1838.  chap.  163,  |  3),  as  there  are  no 
mutual  credits.  Stetson  v.  Exchange  Bank,  7 
Gray,  425. 

For  case  of  immaturity  of  claim  at  time  of 
bankruptcy,  see  infra.  III.  d,  2. 

As  to  matters  of  banking  and  commercial 
paper  generally,  see  infra,  I.  I ;  II.  e ;  III.  g ; 
IV.  d ;  VIII. 

As  to  set-off  of  commercial  paper  against 
deposits  in  b^nk,  see  infra,  I.  h  ;  II.  d ;  III.  f ; 
IV.  c 

As  to  set-off  of  such  paper  against  a  claim 
for  goods  purchased  after  the  debtor's  Insolv- 
ency with  intent  to  set  It  off,  see  infra^  II.  b. 

C.  Debtors  and  creditors  in  same  right, 

1.  In  general. 

To  allow  of  set-off  in  bankruptcy  the  debts 
must  be  mutual,  and  be  In  the  same  right. 
Sawyer  v.  Hoag,  17  Wall.  610.  21  L.  ed.  731. 

Where  commissioners  empowered  to  levy 
rates  and  duties  on  vessels  entering  a  given 
harbor,  and  also  tolls  on  vessels  navigating 
rivers  emptying  Into  the  harbor,  are  required  to 
apply  the  rates  and  duties  In  the  Improvement 
of  the  harbor  and  the  tolls  In  the  Improve- 
ment of  the  river,  and  they  deposit  the  money 
received  with  a  banker,  who  keeps  separate  ac- 
counts for  the  harbor  and  river  moneys,  the 
commissioners  may,  on  the  banker  becoming 
bankrupt,  set  off  against  an  amount  due  him 
on  one  account  a  larger  amount  due  from  him  on 
the  other.  Ex  parte  Pearce,  2  Mont.  D.  & 
De  G.  142. 

Where  a  trustee  In  bankruptcy  deposits 
money  In  a  bank  which  subsequently  becomes 
bankrupt,  the  trustees  In  bankruptcy  of  the 
bank  may  set  off  a  debt  due  from  the  bankrupt 
to  the  bank  against  the  amount  of  such  deposit, 
where  the  adjudication  in  bankruptcy  against 
such  bankrupt  was  annulled  soon  after  the 
bankruptcy  of  the  bank  in  a  proceeding  for 
that  purpose  which  had  then  been  commenced. 
Bailey  v.  Johnson.  L.  R.  7  Exch.  263,  20  Week. 
Rep.  1013,  41  L.  J.  Exch.  N.  S.  211,  Affirming 
L.  U.  6  Exch.  279,  24  L.  T.  N.  S.  711,  40  L.  J. 
Exch.  N.  S.  189,  19  Week.  Rep.  1069. 

2.  Joint  or  partnerahip  debts. 

The  decisions  on  the  question  of  the  right 
to  set  off  joint  or  partnership  debts  against  In- 
dividual debts  are  conflicting,  but  according  to 
the  weight  of  authority  it  would  seem  that  at 
the  present  time  such  set-off  will  not  be  al- 
lowed unless  there  was  some  agreement  or  un- 
derstanding to  that  effect,  or  the  debts  wers 
contracted  with  reference  to  each  other.  It 
will  be  seen  that  there  are  several  cases  in 
which  a  set-off  has  been  permitted. 
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Thai,  a  lolTent  flrm  of  which  a  bankrupt  It 
-a  member  may  set  off  a^inst  a  debt  due  from 
ft  to  the  bankrupt  a  debt  due  from  the  bank- 
rupt to  the  flrm.  Warren  t.  Bumham,  32 
Fed.  570. 

Where  one  member  of  a  partnership  becomes 
bankrupt,  and  the  other  partner  is  found  to 
•be  indeoted  to  him  on  a  settlement  of  the  firm 
■business,  the  solvent  partner  can  set  off  against 
such  indebtedness  an  indebtedness  of  the  bank- 
rupt to  him  in  transactions  independent  of  the 
partnership  business^  under  the  Federal  bank- 
i-uptcy  act  of  1867,  S  20  (tJ.  B.  Rey.  Stat  i 
M73).     Be  Voetter,  4  Fed.  632. 

A  debt  due  from  a  firm  of  which  the  bank- 
rupt Is  a  member  may  be  set  off  by  the  holder 
against  a  debt  due  from  him  to  the  bankrupt 
individually,  in  an  action  by  the  assignee  in 
bankruptcy.     Bean  v.  Cabbaness,  6  Ala.  843. 

An  indlTldual  debtor  of  a  bankrupt  may, 
under  the  act  of  1867,  S  20,  set  off  against  such 
debt  a  debt  due  Jointly  from  the  bankrupt  and 
«  third  person.     Re  Carrier,  30  Fed.  103. 

In  an  action  by  assignees  In  bankruptcy  on 
a  Joint  debt,  one  of  the  debtors  being  surety  for 
the  other,  the  surety  may  set  off  a  debt  for  a 
neater  amount  due  from  the  bankrupt  to  him 
alone,  on  the  ground  that  assignees  take  sub- 
ject to  all  'equities  attaching  upon  the  bank- 
•ruptcy,  and  if  the  bankrupt  had  continued 
solvent  and  obtained  Judgment,  and  the  surety 
had  paid  the  debt,  he  could  have 'obtained  Judg- 
ment for  his  debt,  and  had  the  money  so  paid 
repaid  to  him.  Ea  parte  Hanson,  1  Rose,  Bankr. 
156,  8  Revised  Rep.  335,  12  Ves.  Jr.  346. 

And  upon  the  case  again  coming  up  in  Ba 
parte  Hanson,  18  Ves.  Jr.  282,  Lord  Eldon  said 
that  the  decision  of  Lord  Erskipe  in  the  pre- 
ceding case  was  right  on  the  ground  that  the 
Joint  debt  was  nothing  more  than  security  for 
the  separate  debt. 

One  sued  by  the  assignee  of  a  bankrupt  for 
'Work  and  labor  performed,  goods  sold,  and 
^oney  lent  by  the  bankrupt  may  set  oflT  a  claim 
^or  work  and  labor  performed  for  the  bank- 
rupt by  a  partnership  of  which  he  is  the  sur- 
Tiving  partner.  Slipper  v.  Stidstone,  5  T.  R. 
408,  1  Bsp.  47. 

In  Bw  parte  Quintin,  8  Ves.  Jr.  248,  where 
•one  member  of  a  firm  became  bankrupt  and  the 
other  had  paid  the  debts,  a  debtor  of  the  flrm 
was  permitted  to  set  off  against  the  bankrupt's 
share  of  the  Joint  debt  to  the  firm  a  separate 
•debt  from  the  bankrupt  to  him,  the  solvent 
member  of  the  flrm  consenting  to  receive  his 
Hihare  of  the  debt.  This  case  was  criticised  and 
disapproved  in  Ew  parte  Twogood,  11  Ves.  Jr. 
^17,  infra,  IV.  b,  the  court  stating  that  there 
were  certain  things  in  the  opinion  that  he  did 
■not  understand. 

One  who  signs  a  Joint  and  several  note  for 
the  benefit  of  the  other  signers  may.  in  an  action 
'by  the  assignees  in  bankruptcy  of  the  bank- 
ers to  whom  the  note  was  payable,  set  off,  un- 
-der  5  Geo.  II.  chap.  30,  f  28,  a  liability  of  the 
bankers  to  her  from  their  failure  to  purchase 
<*ertain  securities  for  her  with  money  furnished 
by  her  for  that  purpose  and  which  they  claimed 
•to  have  so  used.  Ew  parte  Stephens,  11  Ves. 
Jr.  24,  8  Revised  Rep.  76. 

In  Ew  parte  Blagden,  10  Ves.  Jr.  465,  Lord 
Bldon  expresses  a  doubt  whether  he  would  have 
tbeen  Justifled  in  going  as  far  as  he  did  in  the 
preceding  case  if  it  had  not  been  for  the  fraud. 

In  an  action  by  an  assignee  In  bankruptcy  for 
goods  sold  and  delivered  by  the  bankrupt,  the 
defendant  may  set  off  a  debt  due  him  from  a 
firm  of  which  the  bankrupt  was  a*  member,  un- 
der the  act  of  1800,  |  42,  providing  that  where 
there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  mutual  debts 
between  them  l>efore  the  bankruptcy,  the  aa- 
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slgnee  shall  state  the  account,  aad  one  Otbt 
shall  be  set  off  against  the  other,  and  only  the 
balance  shall  be  claimed,  and  |  34,  providing 
that  the  discharge  of  a  bankrupt  shall  not  re- 
lease one  who  was  his  partner  at  the  time  of 
the  bankruptcy.  Tucker  v.  Oxley,  6  Oraadi, 
84,  3  L.  ed.  20,  Reversing  1  Craach,  a  C.  410, 
Fed.  Cas.  No.  10,638. 

In  Hitchcock  v.  Rollo,  3  Bias.  276,  Fed.  Cas. 
No.  6,535,  it  is  said  that  this. seems  to  be  an 
exceptional  case,  and  that  the  ruling  was  made 
under  the  peculiar  wording  of  the  act  of  1800. 

Where  one  haa  acceptances  of  a  flrm,  the 
continuing  member  of  which  has  made  a  com- 
position with  creditors  by  which  10  shillings 
in  the  pound  is  paid,  and  the  owner  of  such  ac- 
ceptances has  also  entered  into  llqulclatlon  un- 
der the  bankruptcy  act  of  32  ft  33  Vict.  chap. 
171,  S  125,  he  may,  in  a  subsequent  suit  by  a 
retiring  partner  for  money  lent  him,  rely,  as  an 
equitable  set-off,  on  the  unpaid  balance  of 
the  acceptances,  whether  the  right  of  action 
for  such  balance  Is  considered  as  having  been,  at 
the  commencement  of  the  action,  legally  in  him 
or  in  his  trustee  In  bankruptcy  in  trust  for  him. 
Megrath  v.  Gray,  L.  R.  0  C.  P.  216,  43  L.  J.  C 
P.  N.  S.  43,  SO  L.  T.  N.  8.  16,  22  Week.  Rep.  400. 

Where  partners  borrow  money  upon  their 
Joint  and  several  bonds,  and  one  of  them  subse- 
quently sells  his  interest  in  the  partnership 
and  the  selling  partner,  with  the  consent  of  the 
purchasing  partner,  before  the  purchase  Is  com- 
pleted, takes  from  money  in  the  bank  intended 
to  pay  for  his  interest  the  amount  of  the  bond, 
taking  back  a  note  therefor  instead  of  having 
the  bond  discharged,  and  the  obligee  in  the 
bond  thereafter  becomes  bankrupt,  there  ex- 
ists a '  case  of  mutual  credit  authorizing  the 
setting  off  of  the  note  against  the  bond.  James 
V.  Kynnler,  6  Ves.  Jr.  108. 

Where,  on  the  dissolution  of  a  partnership, 
the  continuing  partner  agrees  to  pay  the  retiring 
partner  a  certain  amount,  which  amount  is  not 
to  be  paid  until  the  satisfaction  of  certain  fliort- 
gages  on  the  premises,  and  the  continuing  part- 
ner becomes  bankrupt,  and  his  assignees  In 
bankruptcy  pay  the  mortgages  before  the  re- 
tiring partner  proves  his  debt,  the  assignees  are 
entitled  to  deduct  the  sums  so  paid  by  them 
from  the  dividend  on  the  sum  due  to  the  retir- 
ing partners  at  the  time  of  the  bankruptcy. 
Rowe  V.  Anderson,  4  Sim.  267. 

Where  a  customer  of  a  bankiug  flrm  transfers 
to  it  certain  stock  as  security  for  money  bor- 
rowed from  it,  to  be  retransferred  on  payment 
of  the  notes  given  for  the  amount,  and  pays  the 
same  In  full  without  calling  for  a  retransfer  of 
the  stock,  borrowing  a  further  sum  on  the  Joint 
note  of  himself  and  his  son,  and  the  banking 
firm  sells  the  stock,  and  the  proceeds  are  ap- 
plied to  the  use  of  the  firm,  which  subsequently 
becomes  bankrupt,  such  customer  is  entitled  to 
set  off  against  the  Joint  note  of  himself  and  his 
son  the  proceeds  of  the  sale  of  the  stock.  Vul- 
liamy  v.  Noble,  3  Merlv.  503. 

Bradley  v.  Millar,  1  Rose,  Bankr.  27S.  as  di- 
gested in  2  Mew*s  Digest,  col.  866,  holds  that 
where  partners  give  a  Joint  and  several  bond 
to  one  who  subsequently  becomes  indebted  to 
one  of  them,  and  the  other  partner  afterwards 
becomes  bankrupt,  and  the  obligee  proves  his 
bond  under  the  commission,  and  then  brings  a 
Joint  action  against  both  partner*,  to  which 
the  bankrupt  pleads  his  certificate,  the  solvent 
partner  may  enjoin  the  obligee  from  proceeding 
in  the  Joint  action,  as  It  precludes  him  from 
setting  off  his  Joint  debt. 

An  allegation  that  before  the  bankruptcy  it 
had  been  agreed  that  a  specific  Joint  debt  due 
from  the  bankrupt  to  defendant  and  another 
should  be  set  off  against  separate  debts  doe  from 
each   of   them   to   the  bankrupt   la  sufilciently 
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l>roTed  by  evidence  of  an  agreement,  before  the 
debu  were  contracted,  that  all  Joint  debts  snb- 
•eqaentJy  arising  from  tbe  bankrapt  sbouid  be 
est  oflP  against  the  separate  debts  of  defendant 
and  such  other  person  and  tbe  bankrapt.  Kln- 
aerley  t.  Hossack.  2  Taiwt.  170. 

The  cases  In  which  a  set-off  has  been  allowed 
are,  however,  more  namerous. 

Thus,  a  debt  due  from  a  firm  of  which  the 
bankrupt  had  been  a  member  cannot  be  set  off 
against  a  debt  to  the  bankrupt  Individually. 
IVrlght  V.  Rogers,  8  McLean,  220,  Fed.  Cas.  No. 
18,000. 

An  indebtedness  due  from  a  bankrupt  to 
IMrtners  Jointly  cannot  be  set  off  against  a 
separate  demand  due  from  one  of  the  partners 
to  the  bankrupb,  as  It  Is  not  a  case  of  mutual 
credit.     B;B  parte  Riley,  W.  Kelynge,  24. 

In  B»  parttt  Edwards,  1  Atk.  100,  Lord  Chan- 
cellor Hardwlcke  said  that  It  was  doubtful  If 
a  creditor  under  a  separate  commission  against 
one  person  and  debtor,  to  a  Joint  commission 
against  such  person  and  another  could  set  off 
the  debt  he  owed  the  latter  by  his  demand 
against  the  former,  under  the  statute  relating 
to  mutual  debts,  but  nevertheless  stayed  tbe 
action  for  the  purpose  of  finding  out  the 
amounts  of  the  respective  claims. 

In  an  action  by  an  assignee  In  bankruptcy  on 
a  note  executed  after  the  commission  in  bank- 
ruptcy and  assigned  to  such  assignee,  the  de- 
fendant cannot  set  off  a  bond  given  before  the 
bankruptcy  to  the  defendant  and  another  who 
is  dead,  as  there  was  not  a  mutual  credit  be- 
fore the  bankruptcy.  Mclver  v.  Wilson,  1 
-Cranch,  C.  C.  423.  Fed.  Cas.  No.  8.838. 

Where  five  persons,  only  one  of  whom  Is 
solvent,  have  a  Joint  claim  against  a  bankrupt, 
and  each  of  them  has  severally  become  bound 
to  pay  the  trustee  In  bankruptcy  certain  sums, 
the  aggregate  of  which  exceeds  the  Joint  claim, 
the  trustee  cannot  set  off  the  several  liabilities 
of  the  different  claimants  where  it  does  not 
appear  that  the  Joint  debt  and  the  several  lia- 
bilities grew  out  of  the  same  transaction  or  un- 
der circumstances  showing  that  the  Joint  credit 
had  been  given  on  account  of  the  separate 
debts,  as  the  claims  are  not  mutual  within  the 
act  of  1808,  S  68a.  Re  Crystal  Spring  Bottling 
Co.  100  Fed.  265,  4  Am.  Bankr.  Rep.  56. 

Re  Van  Allen,  37  Barb.  225,  which  is  an 
action  under  the  New  York  state  Insolvency 
iaw,  holds  that  where  debts  are  due  to  an 
Insolvent  bank  from  several  persons  Jointly,  and 
the  credit  belongs  to  an  Individual,  or  vice  versa, 
there  are  no  mutual  debts  or  credits,  within  2 
N.  Y.  Rev.  Stat.  47,  i  36;  but  that,  where  the 
credit  equitably  and  In  reality  belongs  to  the 
aame  person  from  whom  the  debt  is  owing,  and 
where  It  is  obvious  from  the  dealings  of  the 
parties  that  their  contract  or  Intention  was  to 
apply  the  one  debt  In  extingrulshment  of  the 
other,  the  set-off  may  be  allowed. 

In  an  action  by  the  trustee  of  a  bankrupt 
firm  for  goods  sold  to  defendants,  the  latter 
cannot  set  off  on  the  ground  of  "mutual  deal- 
ings" under  32  k  33  Vict.  chap.  71,  i  30.  an 
amount  due  for  goods  supplied  by  defendants  to 
the  separate  members  of  the  banking  firm.  In 
the  absence  of  an  agreement,  express  or  Im- 
plied, to  make  the  firm  liable  for  the  debts  of 
Its  separate  members,  although  a  custom  had 
existed  for  twenty  years  to  settle  each  year  the 
taJaace  between  the  goods  supplied  to  and  by 
them.     Tyso  v.  Pettlt,  40  L.  T.  N.  S.  132. 

One  who  signs  as  surety  an  administrator's 
bond  under  a  representation  by  the  members 
of  a  firm  of  which  the  administrator  Is  a  mem- 
ber, that  the  administration  la  to  be  a  matter 
«f  partnership  business,  cannot,  when  sued  by 
the  assignees  in  bankruptcy  of  tbe  firm  for  a 
debt  due  to  It;  set  off  a  loss  Incurred  by  him  as 
£5  L.  R.  A. 


surety  on  sucb  bond,  as  an  arrangement  for 
the  Arm  to  take  the  assets  of  the  decedent's  es- 
tate Into  Its  possession,  and  to  share  In  the  dl» 
position  of  them,  is  against  public  policy. 
Forsyth  v.  Woods,  11  Wall.  484,  20  L.  ed.  207. 

One  of  two  Joint  and  several  makers  of  a 
note  to  a  bankrupt  insurance  company  can- 
not set  off  against  his  liability  on  such  note  an 
Indebtedness  of  the  company  to  him  and  a 
third  person  Jointly  on  an  insurance  policy, 
even  though  such  third  person  consents  to  the 
set-off,  as  the  debts  are  not  mutual  within  the 
act  of  1867,  I  20,  nor  are  there  mutual  credits 
within  such  section,  the  note  having  been  given 
and  the  Insurance  taken  without  reference  to 
each  other.  Gray  v.  Rollo,  18  Wall.  620,  21 
L.  ed.  027,  Afllrmlng  0  Nat.  Bankr.  Reg.  337^ 

Where  one  purchases  corporate  stock  on 
Joint  speculation  with  another,  paying  there- 
for with  his  own  money  and  pledging  It  for 
his  own  debt,  and  the  pledgee  sells  It  at  a  loss 
without  any  notice  to  the  other  Joint  owner, 
and  it  is  agreed  between  the  two  owners  that 
the  share  of  the  loss  of  the  one  who  had  not 
paid  for  the  stock  should  be  set  off  against  a 
larger  debt  due  from  the  other  owner  to  a  firm 
of  which  the  former  was  a  partner,  and  the 
one  paying  for  the  stock  became  bankrupt  be- 
fore all  the  members  of  the  firm  had  consented 
to  such  set-off,  the  other  owner  could  not  set 
up  the  bankrupt's  debt  to  the  firm  as  a  set- 
off wlien  sued  by  the  assignees  In  bankruptcy 
for  his  share  of  the  loss  on  the  stock.  Clark 
V.  Sparhawk,  2  W.  N.  C.  115,  Fed.  Cas.  No. 
2,636. 

Where  one  member  of  a  firm  mortgages  his 
real  estate  to  a  bank  to  secure  the  balance  of 
the  current  account  of  the  firm,  and  afterwards 
sells  the  realty  with  the  concurrence  of  the 
bank,  under  an  agreement  that  a  certain  part  of 
the  purchase  price  shall  be  deposited  as  se- 
curity In  such  member's  name,  to  remain  his 
separate  property  with  the  right  on  the  part  of 
the  bank  to  withdraw  at  any  time  after  giving 
twelve  months'  notice,  and  the  firm  subsequent- 
ly becomes  bankrupt,  the  bank  can  prove  for  the 
whole  amount  of  its  debt  against  the  Joint 
estate  of  the  firm  without  deducting  the  amount 
of  the  deposit,  as  it  is  not  a  case  of  mutual 
credits  within  32  *  88  Vict.  chap.  71,  f  80, 
and  no  set*off  arises  thereunder.  Em  parte 
Caldlcott,  L.  R.  25  Ch.  DIv.  716,  53  L.  J.  Ch. 
N.  S.  618,  50  L.  T.  N.  S.  651,  32  Week.  Rep. 
306,  Amrmlng  48  L.  T.  N.  S.  010. 

Where  one  sends  shooks  to  partners,  directing 
them  to  send  to  him  wine  In  specified  lots  In 
pipes  made  from  such  shooks,  one  of  the  part- 
ners after  the  dissolution  of  the  firm  cannot 
set  off,  In  an  action  by  the  assignees  in  bank- 
ruptcy of  the  consignor  of  the  shooks  for  the 
proceeds  of  a  sale  of  them  by  the  partners,  an 
amount  due  them  from  such  consignor  for  wine 
sent  to  him  during  the  existence  of  tbe  partner- 
ship although  he  notified  the  consignor  that 
he  would  continue  to  ship  the  wine,  as  the 
debt  due  the  partnership  did  not  thereby  be- 
come a  separate  debt  due  such  partner  alone. 
E9  parte  Ross,  Buck.  Bankr.  125. 

One  who  has  apprenticed,  his  son  to  one  who 
becomes  bankrupt  two  years  thereafter  can- 
not, in  a  proceeding  by  creditors  to  compel  him 
to  account  for  the  apprentice  fee,  no  part  of 
which  has  been  paid,  set  off  a  debt  due  from 
the  bankrupt  to  a  firm  of  which  he  Is  a  member, 
where  there  has  b^n  no  agreement  that  the  fee 
sJlouId  be  paid  In  that  manner.  E»  parte 
Soames,  3  Deacon  ft  C.  320. 

A  debt  due  individually  from  a  residuary 
legatee  and  executrix  of  her  husband's  estate 
to  the  survivor  of  two  obligors  on  a  bond  to 
her  husband  cannot  be  set  off  against  the 
amount  due  on  the  bond  after  such  survivor  be- 
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comes  bankrapi,  under  5  Geo.  -IT.  chap.  30,  f 
28,  as  there  Is  no  mutual  credit.  Bishop  t. 
Church,  3  Atk.  091. 

See  also  Ka  parte  Morler,  L.  R.  12  Ch.  DIt. 
401,  49  L.  J.  Bankr.  N.  8.  9,  40  L.  T.  N.  8. 
792,  28  Week.  Rep.  235,  infra,  I.  f,  6. 

And  where  a  receiver,  appointed  for  the  efr 
tate  of  a  testatrix,  proves  a  debt  in  bankruptcy 
against  a  firm  of  which  a  specific  and  residuary 
legatee  Is  a  member,  and  receives  a  dividend 
thereon,  the  right  to  set  off  the  debt  from  the 
firm  against  the  amount  of  the  legacy  is  lost. 
Armstrong  v.  Armstrong,  L.  R.  12  Eq.  614,  25 
L.  T.  N.  8.  190,  19  Week.  Rep.  971. 

A  debtor  by  bond  to  the  separate  estate  of 
a  deceased  partner  cannot  set  off  in  equity 
in  an  action  on  the  bond  acceptances  on  which 
he  had  become  liable  to  the  partnership,  and 
which  he  had  proved  under  the  Joint  commis- 
sion of  bankruptcy,  the  assignees  in  bankruptcy 
having  already  filed  a  bill  against  the  executors 
of  the  deceased  partner  for  the  balance  due  to 
creditors  after  exhausting  the  partnership  es- 
tate and  that  of  the  surviving  partner.  Addis 
▼.  Knight,  2  Meriv.  117. 

Where,  on  the  dissolution  of  a  firm,  the  re- 
tiring partner  agrees  to  pay  the  continuing 
partner  a  specified  amount  as  his  share  of  the 
liabilities,  and  the  continuing  partners  agree  to 
pay  a  debt  of  a  specified  larger  amount  due 
from  the  firm,  and  they  become  bankrupt  with- 
out having  paid  such  debt,  the  retiring  partner, 
when  sued  for  the  amount  which  he  has  agreed 
tp  pay,  cannot  set  off  the  debt  which  the  bank- 
rupt has  agreed  to  pay  and  on  which  he  Is  con- 
tingently liable,  as  It  is  not  certain  that  be  will 
ever  have  to  pay  it,  and  It  Is  not  a  mutual 
credit,  debt,  or  demand,  within  6  Geo.  IV. 
chap.  16,  S  50.  Abbott  v.  Hicks,  5  Bing.  N.  C. 
678,  7  Scott,  716,  8  L.  J.  C.  P.  N.  8.  814,  8 
Jur.  871. 

Part  owners  of  a  ship  cannot.  In  the  absence 
of  a  showing  that  they  &re  not  partners,  set 
off  debts  due  to  them  severaJIy  from  the  bank- 
rupt master  of  the  ship,  against  their  pro- 
portions of  a  debt  due  on  account  to  the  master, 
as  It  would  be  nothing  more  than  a  set-ofT  of 
a  separate  debt  against  a  Joint  debt.  Em  parte 
Christie,  10  Ves.  Jr.  105. 

For  cases  where  the  debt  or  claim  has  been 
assigned,  see  infra,  IV.  b. 

For  cases  where  only  part  of  the  members  of 
the  firm  become  bankrupt,  see  infra^  V. 

8.  Corporationg, 

In  an  action  by  the  assignees  In  bankruptcy 
of  a  former  director  In  defendant  company  to 
compel  the  transfer  of  stock  therein  purchased 
by  the  bankrupt,  the  defendant  cannot  set  off 
the  amount  of  a  loan  made  to  him  by  the  other 
directors  as  private  persons,  as  there  is  no  case 
of  mutual  dealings  or  account  within  5  Geo. 
I.  chap.  11.  MeliorucchI  v.  Royal  Exch.  Assur. 
Co.  1  Eq.  Caa  Abr.  8,  Case  8. 

In  an  action  by  the  trustee  In  bankruptcy 
of  an  Insolvent  corporation  which  carried  on  a 
livery  stable  for  board  of  defendant's  horses, 
the  defendant  cannot  set  up,  as  a  counterclaim, 
amounts  due  him  before  the  incorporation,  from 
the -owner  of  the  stable  or  her  husband,  although 
the  business  was  carried  on  In  the  same  name 
after  as  before  the  Incorporation,  and  the  hus- 
band continued  to  be  the  manager  of  the  busi- 
ness.    Davis  V.  Lohsen,  68  N.  Y.  Supp.  795. 

Where  the  trustee  in  bankruptcy  of  a  cor- 
poration Is  prosecuting  an  action  against  an- 
other corporation  for  goods  sold,  a  creditor  of 
the  bankrupt  cannot  have  the  value  of  the  prop- 
erty credited  upon  his  claim  against  the  bank- 
rupt on  the  ground  that  the  goods  were  bought 
by  him  from  the  bankrupt  and  sold  by  him  to  i 
^he  corporation  sought  to  be  charged,  where 
55  L.  R.  A. 


it  appears  that  he  was  an  officer  and  agent  of 
both  corporations,  and  It  is  obvious  that  he 
sold  the  property  to  the  other  corporation  as 
agent  of  the  bankrupt  corporation.  Re  Ft. 
Wayne  Mlectrlc  Corp.  95  Fed.  264,  2  Am.  Bankr* 
Rep.  503. 

4.  Affenti,  factore,  and  brokers. 

a.  In  general. 

A  broker  who  sells  goods  under  a  del  cre- 
dere commission,  paying  the  price  of  the  goods 
to  the  seller,  may  set  ofT  the  amount  so  paid 
In  an  action  by  the  assignees  In  bankruptcy  of 
the  purchaser  subsequently  appointed,  to  re- 
cover the  proceeds  of  other  goods  sold  for  the 
bankrupt,  as  there  are  mutual  credits  within  5 
Geo.  II.  chap.  30,  |  28.  Morris  v.  Cleasby,  1 
Maule  &  8.  576.  In  this  case  the  broker  acted 
for  both  parties,  and  did  not  at  the  time  of 
sale  disclose  to  the  purchaser  the  name  of  the 
merchants,  but  did  so  before  paying  for  the 
goods.  Lord  Ellenborough  stated  that  he  wished 
to  have  It  better  ascertained  whether  It  should 
be  considered  a  case  of  mutual  credit  when  the 
disclosure  of  the  principal  took  place. 

And  on  another  appeal,  4  Maule  k  S.  566, 
Lord  Ellenborough  delivering  the  opinion  of  the 
court.  It  was  held  that,  as  the  principal's  name 
was  disclosed  before  the  broker  paid  the  pur- 
chase price,  which  occurred  before  the  bank- 
ruptcy, and  as  the  bankrupt  did  not  know  that 
the  broker  was  acting  under  a  del  oredere  com- 
mission, nor  of  the  payment  until  long  after- 
wards, and  had  given  the  broker  no  directions,, 
either  to  guarantee  the  payment  of,  or  to  paj 
for,  the  goods,  no  case  of  mutual  credits  arose, 
as  the  sale  was  in  all  essential  respects  the 
same  as  if  the  name  of  the  principal  had  been 
disclosed  at  the  time  of  the  sale,  and  the  det 
credere  commission  merriy  required  the  broker 
to  pay  In  case  the  one  for  whom  he  bought 
failed  to  pay,  and  did  not  make  him  liable  in  the 
first  instance. 

Where  goods  purchased  by  brokers  for  sale 
on  speculation  in  a  foreign  country  are  shipped 
In  the  name  of  another  person,  who  Is  repre- 
sented by  them  to  those  from  whom  they  pur- 
chased the  goods  as  the  real  owner  for  whom 
they  are  acting  as  agents,  and  such  third  per- 
son makes  advances  to  the  brokers  after  the 
shipment,  after  which  the  brokers  become  bank- 
rupt, such  third  person  may  retain  the  proceeds 
of  the  sale  of  the  goods  received  from  the  con- 
signees as  a  set-oflT  for  the  money  advanced  by 
him,  as  it  is  a  case  of  mutual  credits  within  5 
Geo.  II.  chap.  80.  f  28,  and  he  has  sufficient  pos- 
session to  support  the  doctrine  of  the  same. 
Easum  v.  Cato,  5  Barn.  &  Aid.  861,  1  Dowl.  & 
R.  530.  24  Revised  Rep.  504. 

'^^'here  a  person  about  to  convey  his  estate 
to  trustees  for  sale  to  pay  an  encumbrance  and 
to  pay  the  residue  over  to  him  obtains  advances 
of  an  auctioneer  Intended  to  be  employed  to  be 
repaid  out  of  the  deposits,  and  the  conveyance 
to  trustees  Is  made  as  designed,  and  the  sale 
is  made  by  the  auctioneer,  and  he  receives  de- 
posits to  a  greater  amount  than  the  advances 
made  by  him  and  afterwards  becomes  bankrupt, 
the  one  obtaining  the  advances  Is  entitled  to 
an  equitable  set-off  of  deposits  against  his  debt 
to  the  bankrupt's  estate  according  to  the 
amount  In  which,  <m  taking  the  account,  he 
shall  appear  to  be  In  reality  interested  benefi- 
cially In  the  surplus  of  the  proceeds  of  the 
sale,  and  Is  not  entitled  to  any  set-off  if  he 
has  no  beneficial  interest  in  such  proceeds. 
Alvanley  v.  Lewis,  1  L.  J.  Ch.  N.  8.  55. 

The  colonel  of  a  regiment  sued  for  clothing 
furnished  to  men  of  the  regiment  by  the  as- 
signees in  bankruptcy  of  the  one  furnishing  it, 
who  had  been  appointed  by  the  colonel  by  power 
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of  attorney  to  receive  from  the  paymaster  all 
pay  and  allowances  dae  to  all  the  men  of  the 
regiment,  may,  where  the  agent  had,  at  the  time 
of  his  bankruptcy,  a  mnch  larger  amount  so  re- 
ceived, set  off  the  same  against  the  claim  sued 
on  as  a  mutual  credit,  even  though  such  agent 
may  also  be  liable  to  the  government  for  the 
payment  of  such  money,  as  in  receiving  it  he 
acted  ai<  agent  of  the  colonel.  Knowles  v. 
Maltland,  4  Barn.  &  C.  173,  6  Dowl.  &  B.  312. 

The  bankruptcy  of  the  payee  of  a  note  taken 
for  a  debt  due  to  his  principal  will  not  deprive 
tiie  maker  of  the  right  to  such  offsets  as  he 
acquired  under  the  honest  belief  that  the  payee 
was  the  real  party  in  interest  instead  of  a 
mere  agent.  Yarborough  v.  Wood,  42  Tex.  Ql, 
19  Am.  fiep.  44. 

In  an  action  for  damages  for  not  accepting 
or  paying  for  goods  bought  the  defendant  can- 
not claim  a  set<off  on  the  ground  that  he  pur- 
chased from  an  agent  of  the  plaintiff  who  was 
the  apparent  owner,  and  that  such  agent  was 
afterwards  adjudicated  a  bankrupt,  and  that 
before  the  bankruptcy  mutual  credit  had  been 
givea  between  defendant  and  such  agent  in  re- 
spect to  the  sale  of  goods  and  as  to  money  pay- 
able by  the  agent  to  defendant,  as  32  &  33  Vict, 
chap.  71,  i  30,  relating  to  mutual  credit,  debts, 
and  dealings  between  the  bankrupt  and  any 
other  person,  does  not  apply  in  the  case  of  a 
third  person.  Turner  v.  Thomas,  L.  li.  6  C.  P. 
CIO.  40  L.  J.  C.  P.  N.  8.  271,  24  L.  T.  N.  S.  879, 
19  Week.  Rep.  1170. 

Where  assignees  in  bankruptcy  bring  suit 
against  an  agent  of  the  bankrupt  for  money  of 
the  bankrupt  in  his  haiids  at  the  time  of  the 
bankruptcy,  the  defendant  may  set  off  the  full 
amount  of  bills  drawn  upon  him  by  the  bank- 
rupt and  accepted  by  him  and  paid  out  by  the 
bankrupt,  although  the  holders  of  such  bills, 
in  order  to  relieve  him  from  bis  responsibility 
to  them,  have  taken  from  him  a  composition 
upon  the  acceptances  and  delivered  them  up  to 
him,  as  it  is  a  gift  to  him  by  the  holders  if  the 
composition  was  fair,  and  he  is  still  liable  to 
them  if  it  was  not  fair.  Stonehouse  v.  Read, 
3  Bam.  &  C.  669,  5  Dowl.  &  R.  603. 

As  to  the  right  to  apply  securities  for  a  par- 
ticular debt  in  the  hands  of  an  agent,  factor, 
•or  broker  to  another  debt,  see  supra,  I.  e,  2. 

For  debts  created  or  claims  arising  after  the 
bankrupt's  insolvency,  see  infra,  II.  c,  1. 

For  immaturity  of  debt  or  claim  at  the  time 
of  the  insolvency,  see  infra.  III.  e,  2. 

h.  Insurance  hrokera. 

Claims  between  broker  and  underwriter. 

The  custom  has  prevailed  to  quite  an  extent, 
especially  In  England,  for  an  Insurance  broker 
to  make  the  contract  for  the  insured  with  the 
underwriter,  frequently  taking  out  the  policy  in 
bis  own  name,  and  the  insured  being  entirely 
unknown  to  the  underwriter.  In  these  cases 
a  set-off  for  losses  occurring  has  ordinarily  been 
allowed  against  amounts  due  the  underwriter 
for  premiums  if  the  broker  acted  for  the  in- 
cnred  under  a  del  credere  commission,  or  had 
some  other  si>eclal  Interest  in  the  policy, — es- 
pecially if  it  was  taken  out  in  his  own  name. 

Thus,  in  an  action  by  assignees  of  a  bank- 
rupt underwriter  against  insurance  brokers  for 
premiums  due  the  bankrupt  the  brokers  may  set 
off,  by  reason  of  mutual  credit,  under  12  &  13 
Vict.  chap.  106,  I  171,  a  loss  occurring  before 
the  bankruptcy  upon  a  policy  underwritten  by 
the  bankrupt  in  the  name  of  the  brokers  for  a 
principal  for  whom  they  were  acting  on  a  del 
credere  commission.  Lee  v.  Bullen,  8  Bl.  &  Bl. 
€93,  note,  27  L.  J.  Q.  B.  N.  S.  161,  4  Jur.  N.  S. 
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66  L.  J.  Q.  B.  N.  8.  53,  76  L.  T.  N.  S.  419,  45 
Week.  Rep.  158,  it  was  admitted  that  insurance 
brokers  might  set  off  as  against  claims  for  pre- 
miums on  policies  issued  by  an  underwriter  8Ul>- 
sequently  becoming  bankrupt  an  amount  due 
from  the  bankrupt  on  policies  effected  in  their 
own  names,  as  well  as 'for  their  principals  to 
whom  they  guaranteed  the  solvency  of  the  un- 
derwriter. 

And  in  an  action  by  the  assignees  of  an  un- 
derwriter against  insurance  brokers  they  may 
set  off  as  a  mutual  credit  losses  sustained  on  a 
policy  taken  out  by  them  in  their  own  name  for 
the  benefit  of  their  principal,  although  they 
were  not  acting  on  a  del  credere  commission, 
where  they  had  accepted  bills  of  exchange 
drawn  on  them  on  account  of  the  goods  insured, 
which  were  consigned  to  them  and  lost  before 
their  arrival.  Parker  v.  Beasley,  2  Maule  &  S. 
423,  15  Revised  Rep.  299. 

And  a  broker  sued  by  the  assignees  in  bank- 
ruptcy of  the  underwriter  for  premiums  re- 
ceived may  set  off  the  amount  due  from  the 
underwriter  on  a  policy  on  the  goods  of  a  third 
person  taken  out  by  the  broker  in  his  own  name 
at  the  request  of  the  owner,  where  he  has  a 
lien  on  the  goods  for  more  than  the  set-off 
claimed.  Davies  v.  Wilkinson,  4  Bing.  573,  1 
Moore  &  P.  502. 

But  in  Wilson  y.  Crelghton,  3  Dougl.  132, 
auh  nom,  WilsoD  v.  Watson,  1  Esp.  N.  P.  Dig. 
pt.  2,  p.  78,  1  Bacon,  Abr.  761,  27  VIner,  Abr. 
52,  the  Insurance  broker  was  agent  for  the  va- 
rious other  correspondeuts,  but  had  no  del  ore- 
dere  commission,  and  the  company  debited  him 
with  the  premiums  on  insurance  for  them  and 
credited  him  for  losses  as  they  happened;  and  It 
Is  stated  that  he  was  not  permitted  to  set  off, 
In  an  action  for  premiums  due  the  underwriter, 
losses  happening  before  the  bankruptcy.  It 
would  appear  from  the  decision  in  Grove  v.  Du- 
bois, 1  T.  R.  312,  that  the  principal  reason  was 
that  the  broker  was  not  acting  under  a  del 
credere  commission. 

And  a  broker  cannot  set  off  against  a  claim 
for  premiums  on  policies  subscribed  by  an  un- 
derwriter before  his  bankruptcy  the  amount  of 
a  loss  occurring  before  the  bankruptcy  on  one 
of  the  policies  which  was  taken  out  by  the 
broker  acting  under  a  del  credere  commission 
in  the  name  of  the  assured  and  retained  by  the 
latter,  although  the  underwriter  was  a  party 
to  the  agreement  by  which  the  broker  guaran- 
teed the  underwriter's  solvency  to  the  insured, 
and  the  broker  has  paid  the  amount  of  the  loss, 
as  there  was  no  mutual  credit.  Peele  v.  North- 
cote.  7  Taunt.  478,  1  J.  B.  Moore,  178,  18  Re- 
vised Rep.  549. 

In  an  action  by  assignees  in  bankruptcy  of 
an  underwriter  to  recover  from  the  broker  pre- 
miums collected  by  him  in  which  he  claims  a 
right  to  set  off  losses  which  had  happened  upon 
the  policies  before  the  bankruptcy  it  Is  not 
sufficient  proof  of  the  losses  that  the  commis- 
sioners had  permitted  the  defendant  to  prove 
them.  PIrie  v.  Mennett,  3  Campb.  279,  1  Rose, 
Baukr.  359.  The  court  stated  In  this  case 
that  if  it  could  be  shown  that  that  assignees  ac- 
knowledged that  the  proof  was  Just  that  would 
be  sufficient  evidence. 

For  losses  occurring  or  adjusted  after  the 
bankruptcy,  see  infra.  III.  e,  2,  b. 

Claims  between  broker  and  assured. 

A  broker  is  entitled  to  deduct  money  due  from 
the  bankrupt  to  him  for  premiums  out  of  what 
he  collects  on  the  policy,  where  It  Is  put  into 
his  hands  to  receive  the  money  from  the  under- 
writers. Whitehead  v.  Vaughan  County  Bank, 
1  Bacon,  Abr.  761,  27  VIner,  Abr.  52;  Parker 
V.  Carter,  1  Bacon,  Abr.  761,  27  Vlner,  Abr.  52. 

An  insurance  broker  sued  in  trover  for  an 
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fiMRiniBM  policy  effected  by  him  by  assignees 
of  the  Insured  mast,  If  he  relies  on  the  right 
to  set  off  a  debt  dae  him  from  the  bankrupt  as 
a  mutual  credit,  under  6  Geo.  IV.  chap.  16,  | 
60,  plead -the  particular  facts,  and  bring  him- 
self within  such  provisions.  HewlMn  v.  Guth- 
rie, 2  Bin«r.  N.  C.  755,  '2  Hodges,  51,  8  Scott, 
208. 

For  immaturity  of  claim  at  time  of  the  bank- 
ruptcy,  see  infra.  III.  e,  2,  b. 

6.  TruBtee$, 

One  holding  the  legal  title  to  a  note  against 
a  bankrupt  as  trustee  for  another  cannot  set 
It  off  against  a  debt  due  from  him  to  the  bank- 
rupt  for  goods  sold  to  him.  Re  Lane,  2  Low« 
Dec  805,  Fed.  Cas.  No.  8.048. 

Where  a  debtor  covenants  to  pay  a  debt  due 
to  his  father  to  a  trustee  to  whom  the  father 
assigned  It,  trusts  being  declared  therein  un- 
der which  the  debtor  Is  to  take  a  reversionary 
Interest,  such  trustee  can  prove  for  the  whole 
amount  of  the  debt  on  the  debtor's  subsequently 
becoming  bankrupt,  without  any  deduction  or 
set-off  for  the  delator's  reversionary  Interest. 
E»  parte  Stone,  L.  &.  8  Ch.  914,  42  L.  J. 
Bankr.  N.  S.  73. 

Where,  on  a  marriage  settlement,  a  trust  se- 
cured by  bond  Is  created  by  the  wife's  father 
payable  within  six  months  after  his  death,  the 
interest  being  payable  to  the  wife  (his  daugh- 
ter) for  life  and  after  that  to  her  husband  for 
life  and  after  his  death  for  the  benefit  of  the 
daughter's  estate,  and  the  husband  creates  a 
trust  payable  six  months  after  his  death,  se- 
cured by  bond  and  also  by  insurance  policies  on 
his  life,  the  interest  being  payable  to  his  wife 
for  life  and  after  her  death  without  children  to 
his  estate,  and  the  husband  toon  after  becomes 
bankrupt,  the  wife's  father  purchasing  all  his 
interest  from  his  assignees  and  the  husband 
soon  after  dying,  the  policies  being  paid  to  the 
trustees  under  the  settlement,  after  which  the 
father  becomes  bankrupt,  bis  assignees  In  bank- 
ruptcy are  not  entitled  to  the  interest  In  the 
policies,  coming  to  him  under  the  assignment 
from  the  husband's  assignees,  without  first  sat- 
isfying the  debt  due  from  the  father  to  the 
trustees  under  the  marriage  settlement,  whether 
the  case  is  considered  as  one  of  mutual  credit 
or  as  one  of  retainer.  Burridge  v.  Row,  8  Jur. 
290,  13  L.  J.  Ch.  N.  3.  173,  Afllrming  1  Younge 
&  C.  Ch.  Cas.  183,  11  L.  J.  Ch.  N.  S.  869,  6  Jur. 
121. 

See  also  Alvanley  v.  Lewis,  1  L.  J.  Ch.  N.  8. 
55,  supra,  I.  f,  4,  a;  Brandon  v.  Brandon,  8 
Bwanst.  812,  2  Wlls.  14,  infra.  III.  e,  1. 

6.  Eweouiore  and  adminUtratora. 

Executors  have  the  right  to  set  off  a  debt  due 
from  the  bankrupt  to  the  testator  against  the 
amount  of  the  legacy,  except  where  the  bank- 
ruptcy occurs  before  the  testator's  death. 

Thus,  a  debt  due  from  a  bankrupt  legatee  to 
the  testator,  and  also  to  the  executor,  may  be 
set  off  against  the  legacy.  Jeffs  v.  Wood,  2  P. 
Wms.  128. 

In  Ejd  parte  O'Ferrall,  1  Glyn  ft  J.  847,  as 
digested  in  Mews'  Digest,  col.  862,  executors 
were  allowed  to  set  off  a  moiety  of  a  legacy 
given  by  their  testator  to  the  wife  of  the  bank- 
rupt against  a  debt  due  from  the  bankrupt  to 
the  testator,  the  other  moiety  l>eing  ordered  to 
be  settled  on  the  wife  for  life  with  remainder 
to  the  issue  of  the  marriage. 

Where  a  legatee  becomes  bankrupt  after  the 
testator's  death,  and  a  larger  sum  Is  due  from 
him  to  the  estate  than  the  amount  of  his  legacy, 
his  assignees  In  bankruptcy  are  not  entitled  to 
take  any  part  of  the  legacy,  but  it  Is  to  be  de- 
ducted from  the  amount  due  from  him.  Elch- 
55  L.  R.  A. 


ards  ▼.  Richards,  0  Price,  210,  28  Revised  Repw 
665. 

Where  executors  advance  money  to  one  or 
the  legatees,  obtaining  the  same  by  a  sale  of 
some  of  the  testator^s  stock,  and  taking  hack 
as  security  for  Its  replacement  an  Instrument 
authorising  the  entry  of  Judgment  against  such' 
legatee  If  the  money  is  not  paid  to  them,  al- 
though not  expressly  giving  a  lien  on  his  sbar» 
of  the  estate,  and  he  subsequently  become*- 
bankrupt,  they  have  the  right  to  look  to  hl» 
share  of  the  estate  for  the  restitution  of  the- 
stock  HO  sold  for  his  benefit.  B»  parte  Makins» 
6  Jur.  468. 

Where  a  testator  leaves  all  his  residuary  es- 
tate to  his  daughter,  and  she,  on  her  death, 
leaves  her  residuary  personalty  to  her  children, 
one  of  whom  becomes  bankrupt  after  her  death, 
the  executors  of  the  daughter  have  the  right 
of  retainer  or  set-off  as  to  a  debt  due  from  the 
bankrupt  to  the  testator,  his  grandfather,  nm- 
against  the  demand  of  the  assignees  In  bank- 
ruptcy  for  his  share   in   his   mother's   estate, 
where  it  was  ascertained  before  his  bankruptcy 
that  there  was  a  clear  residue  of  his  l^rand- 
father's  estate  exclusive  of  the  debt  due  from* 
the  bankrupt.     BousAeld  v.  I^wford,  1  De  O. 
J.  ft  S.  459,  11  Week.  Rep.  842.  8  L.  T.  N.  S. 
619,33  L.J.Ch.  N.S.26.  Affirming  31  Beav.501. 

A  debt  due  individually  from  a  residuary  leg- 
atee and  executrix  of  her  husband's  estate  to- 
the  survivor  of  two  obligors  on  a  bond  to  her 
huslNind  cannot  be  set  off  against  the  amount 
due  on  the  bond  after  such  survivor  become* 
bankrupt,  under  6  Geo.  II.  chap.  80,  |  28,  as- 
there  is  no  mutual  credit.  Bishop  y.  Church, 
3  Atk.  691. 

An  executor  sued  by  the  trustee  In  bank- 
ruptcy of  a  bank  for  the  amount  of  an  over- 
draft on  his  individual  account  may  set  off  the 
amount  of  an  account  in  his  name  as  executor 
on  which  a  larger  amount  is  due  from  the  bank* 
where  he  is  the  sole  residuary  legatee,  and  there- 
will  be  a  much  larger  amount  coming  to  hlna* 
as  such,  although  an  annuity  charged  on  the 
real  and  personal  estate,  and  an  amount  to  be- 
Invested  for  the  benefit  of  certain  persons,  ha<l' 
not  been  pi-ovided  for  at  the  date  of  the  bank- 
ruptcy, there  being,  however,  in  his  hands,  la- 
addition  to  the  amount  In  the  bank,  more  thai»> 
sufilcient  for  this  purpose.  Bailey  v.  Finch, 
L.  R.  7,  Q.  B.  84,  41  L.  J.  Q.  B.  N.  S.  88,  25  L. 
T.  N.  S.  871,  20  Week.  Rep.  204. 

But  where  at  the  time  a  bank  becomes  bank- 
rupt executors  have  a  Joint  account  on  which* 
there  Is  an  amount  due  them,  and  one  of  the 
executors  has  an  account  which  is  overdrawn 
to  a  somewhat  less  amount,  the  Joint  account 
cannot  be  set  off  against  the  Individual  account, 
although  the  one  keeping  It  was  the  residuary 
legatee  and  all  the  debts  and  funeral  expenses- 
had  been  paid  and  securities  had  been  set  apart 
to  answer  the  legacies  bequeathed  by  the  will, 
leaving  only  a  comparatively  small  amount  for 
rates,  taxes,  and  solicitor's  costs  due  from  the 
executors  jointly,  aa  there  Is  no  legal  right  ot 
set-off,  and  the  case  could  not  be  brought  with- 
in the  rules  of  equitable  set-off  or  mutual  credit, 
unless  the  executor  having  the  Individual  ac- 
count was  so  much  the  person  solely  beneficially 
Interested  that  a  court  of  equity,  without  any 
terms  or  further  inquiry,  would  have  obliged 
the  other  executors  to  transfer  the  account  into 
his  name  alone.  Ea  parte  Morler,  L.  R.  12  Ch. 
Div.  491,  46  L.  J.  Bankr.  N«  S.  9^  40  L.  T.  N.  S. 
702,  28  Week.  Rep.  235. 

For  the  effect  of  proving  the  claim  against 
the  bankrupt,  see  Armstrong  v.  Armstrong,  L. 
R.  12  Eq.  614,  25  L.  T.  N.  S.  190,  19  Week.  Rep. 
971 ;  Stammers  v.  Elliott,  L.  R.  3  Ch.  105,  87 
L.  J.  Cb.  N.  S.  353.  18  L.  T.  N.  S.  1,  16  Weak. 
Rep.  480,— <n/ro,  VIL 
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For  eases  whece  the  testator  dies  after  the 
hankniptcyt  see  infra,  II.  c,  2. 

For  cases  where  the  bankruptcy  occurs  bo- 
Core  the  legacy  Is  payable,  see  infra.  III.  e,  3. 

For  cases  of  annuities,  see  infra,  II.  k. 

7.  Hu9band  and  nHfe, 

A  debt  due  from  a  bankrupt  to  a  married 
voman  cannot  be  set  off  by  her  husband  against 
a  debt  from  him  to  the  bankrupt,  either  at  law 
or  In  equity,  or  as  a  case  of  mutual  debt  or 
credit.  Ex  parte  Blagden,  19  Ves.  Jr.  465,  2 
Rove,  Bankr.  249. 

And  In  an  action  by  asslKnees  of  a  bankrupt 
in  their  own  names  on  a  note  given  by  the  de- 
fendant to  the  bankrupt's  wife  before .  their 
marriage,  the  defendant  cannot  set  off  a  debt 
due  from  the  bankrupt.  Yates  v«  Sherrington, 
11  Mees.  &  W.  42,  2  Dowl.  N.  8.  803,  12  L.  J. 
Kzcb.  N.  S.  216. 

Bat  on  appeal  in  12  Mees.  &  W.  855,  the  court 
heid  that  the  assignees  could  not  sue  on  the 
note  in  their  own  names. 

In  Banking  t.  Barnard,  5  Madd.  32,  where  a 
bequest  was  made  to  the  wife  of  one  who  owed 
the  testatrix  a  much  larger  amount  and  the 
wife  died  without  asserting  a  claim  on  the  leg- 
acy,  the  husband  haying  previously  become 
bankrupt,  the  executors  were  allowed  to  set 
off  tlie  amount  due  from  the  bankrupt  to  the 
testatrix  against  a  claim  by  his  assignees  In 
bankruptcy  for  the  legacy,  as  a  legacy  to  the 
vlfa  is,  at  law,  a  legacy  to  the  husband,  sut>- 
Ject  only  to  the  wife's  claim  for  a  provision  out 
of  It. 

In  B9  parte  0*FerraI!,  1  Glyn  ft  J.  847,  as 
dlsevted  in  2  MewiT  Digest,  col.  862,  a  moiety 
of  a  legacy  by  the  testator  to  the  wife  of  the 
bankrupt  was  set  off  against  a  debt  due  from 
the  bankrupt  to  the  testator,  and  the  other 
moiety  was  ordered  to  be  settled  on  the  wife 
for  life  with  remainder  to  the  issue  of  the  mar- 


8.  Aaeiiptee  in  hanhrupiop. 

One  of  two  assignees  In  bankruptcy  cannot 
set  off  against  the  amount  of  a  dividend  pay- 
able to  a  creditor  from  the  bankrupt's  estate  a 
debt  from  the  creditor  to  such  assignee,  al- 
thonsh  he  swears  that  the  creditor  agreed  to 
allow  such  set-off.  E»  parte  Bailey,  1  Mont.  D. 
ft  Da  G.  263. 

g.  Unpaid  aharea  of  corporate  afoot. 

No  right  of  set-off  against  calls  on  stock  ex- 
ists except  Vn  cases  where  the  stockholder  or 
contributory  himself  is  a  bankrupt,  in  which 
case  a  set-off  is  allowed  in  England,  no  cases 
of  tliat  kind  having  been  decided  In  this  coun- 
try. The  right  of  set-off  in  England  where 
the  contributory  Is  solvent  as  to  cases  decided 
prior  to  1876  is  not  considered  here,  as  the 
rales  In  bankruptcy  cases  were  not  applicable 
to  cases  for  winding  up  companies  until  made 
so  by  the  provision  In  the  Judicature  act  of 
1675,  I  10.  The  rule  has  always  t>een,  how- 
erer,  not  to  allow  a  set-off  in  such  cases. 

A  creditor  of  a  bankrupt  corporation  who 
still  owes  it  on  his  contract  of  subscription  to 
Us  stock  cannot  prove  his  debt  until  he  has 
paid  the  amount  due  on  his  stock.  Re  Wiener 
ft  G.  Shoe  Co.  96  Fed.  949. 

And  stockholders  of  a  bankrupt  corporation, 
who  are  also  Its  creditors,  cannot  be  allowed 
to  deduct  the  debts  to  them  from  the  amount 
6ne  on  their  unpaid  stock ;  but  If  they  prove 
I  heir  debts  under  the  bankruptcy,  deductions 
(M^ial  to  their  estimated  dividends  may  per- 
bsp«  be  made.  WHbur  v.  Corporation  Stock- 
holders. 13  Phiia.  4.79,  Fed.  Cas.  No.  17,636. 
55  L.  R.  A. 


And  a  stockholder  In  an  insurance  company 
rendered  Insolvent  by  fire  cannot  escape  liability 
on  a  note  given  by  him  for  his  stock  by  pre- 
senting a  certificate  of  indebtedness  on  an  ad- 
Justed  policy  and  obtaining  a  surrender  of  his 
policy  therefor,  where  he  knows  at  the  time  off 
the  company's  Insolvency.  Jenkins  v.  Armour^ 
6  Bias.  312,  Fed.  Cas.  No.  7,260. 

And  a  stockholder  In  a  company  cannot,  in 
an  action  on  a  note  for  unpaid  shares,  set  off 
against  it  a  debt  due  him  from  the  company 
under  the  act  of  1807,  i  20,  as  the  fund  arising 
from  unpaid  shares  constitutes  a  trust  fund  de- 
voted to  payment  of  all  its  creditors.  Sawyer 
V.  Hoag,  17  Wall.  610,  21  L.  ed.  731,  Affirming 
3  Biss.  293,  Fed.  Cas.  No.  12,400:  Scammon  v. 
Kimball.  92  U.  S.  862,  23  L.  ed.  483,  Reversing, 
on  another  point,  6  Blss.  431,  Fed.  Cas.  No.  12,- 
435. 

Money  paid  by  a  stockholder  in  a  corporation 
before  the  beginning  of  bankruptcy  proceedings 
against  It  on  stock  which  the  corporation  was 
not  authorized  to  issue  cannot  be  set  off  in  an 
action  by  the  assignees  against  his  liability  on 
valid  stock  owned  by  him.  Scovill  v.  Thayer, 
105  U.  8.  143,  26  L.  ed.  968. 

Where  a  company  which  Is  being  wound  up 
owes  a  bankrupt  stockholder  more  than  the 
amount  due  on  his  shares  he  may  set  off  the 
debt  to  h<m  against  his  Indebtedness  for  his 
shares,  under  12  ft  13  Vict.  chap.  106,  |  171, 
as  such  set-off  is  allowable  either  in  bankruptcy 
or  in  winding  up  proceedings.  Re  Universal 
Bkg.  Corp.  L.  R.  5  Ch.  491,  18  Week.  Rep.  476» 
22  L.  T.  N.  S.  219. 

And  where  a  contributory  of  a  company  in 
the  process  of  winding  up  has  executed  an  In- 
spectorship deed,  the  effect  of  which  Is  to  Im- 
port the  mutual  credit  clause  of  12  ft  13  Vict, 
chap.  100,  I  171,  the  Inspectors  cannot  prove 
against  the  company  bills  of  exchange  held  by 
such  contributory  at  the  date  of  the  deed  which 
had  been  accepted  by  the  company  and  which 
were  indorsed  to  an  agent  for  collection  soon 
after  Its  date,  but  it  must  be  set  off  against  a 
call  exceeding  their  amount  made  on  such  con- 
tributory after  he  became  the  holder  of  the  bills 
and  before  their  maturity.  Re  Anglo-Greek 
Steam  Nav.  ft  Trading  Co.  L.  R.  4  Ch.  174,  17 
Week.  Rep.  244. 

And  where  a  shareholder  in  a  limited  com- 
pany has  executed  a  deed  of  assignment  which, 
has  bees  registered  under  the  bankruptcy  act 
the  trustees  in  such  deed  may  set  off  a  debt  due 
to  the  shareholder  from  the  company  against^ 
a  demand  for  calls  made  by  the  official  liqui- 
dator of  the  company  on  the  ground  that  there 
are  mutual  debts  within  such  section,  i^s- 
Duckworth,  L.  R.  2  Ch.  578,  36  L.  J.  Bankr.  N. 
S.  28,  16  L.  T.  N.  S.  580,  15  Week.  Rep.  858,  Af- 
firming 15  L.  T.  N.  S.  637,  15  Week.  Rep.  863. 

The  rule  that  a  solvent  contributory  cannot 
set  off  a  Judgment  due  to  him  from  the  company 
against  calls  made  on  him  by  the  official  liqui- 
dator in  the  winding  up  of  the  company  has  not 
been  affected  by  the  Judicature  act  of  1875,  f 
10,  providing  that  In  a  winding  up  the  same 
ruies  shall  apply  as  are  in  force  in  bankruptcy, 
there  being  no  mutual  debt  or  mutual  credit. 
Gill's  Case,  L.  R.  12  Ch.  Div.  755.  41  L.  T.  N.  S. 
21,  48  L.  J.  Ch.  N.  S.  774,  27  Week.  Rep.  934. 

But  one  sued  by  a  trustee  In  bankruptcy  for 
the  purchase  price  of  shares  of  stock  may  set 
off  a  claim  for  unliquidated  damages  for  a 
fraudulent  misrepresentation  by  which  he  was 
Induced  to  purchase,  under  32  ft  33  Vict.  chap. 
71,  I  89,  authorising  a  set-off  In  case  of  mutual 
credits,  mutual  debts,  or  other  "mutual  deal- 
ings," as  such  misrepresentation  Is  not  a  tort, 
but  a  breach  of  the  obligation  arising  out  of 
the  contract  of  sale.     Jack  t.  Kipping,   I^.  R. 
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9  Q.  B.  Dly.  118,  61  L.  J.  Q.  B.  N.  8.  468,  46  L. 
T.  N.  8.  169,  30  Week.  Rep.  441. 

h.  Bank  depoaitt. 

"L  Banhrupioy  of  hanh 

A  depositor  In  a  bank  which  becomes  bank- 
rupt may  set  off  a  deposit  therein  against  an 
Indebtedness  to  the  bank  which  Is  due  and  ow- 
ing at  the  time  of  the  bankruptcy. 

Thus,  one  indebted  to  bankrupt  bankers  on  a 
note  may  set  off  in  equity  an  amount  on  deposit 
with  the  bankrupt  at  the  time  of  the  bank- 
ruptcy. E9  parte  Clennell,  4  L.  T.  N.  S.  60.  9 
Week.  Rep.  880. 

See  also  Bailey  ▼.  Finch,  L.  R.  7  Q.  B.  34,  41 
li.  J.  Q.  B.  N.  8.  83,  25  L.  T.  N.  S.  871,  20  Week. 
Rep.  294 ;  Ea  parte  Morler,  L.  R.  12  Ch.  Dlv. 
491,  49  L.  J.  Bankr.  N.  3.  9,  40  L.  T.  N.  S. 
792,  28  Week.  Rep.  236,  aupra,  I.  f,  6 ;  Ex  parte 
Pearcc,  2  Mont.  D.  &  De  G.  142,  aupra,  I.  f»  1 ; 
Be  Van  Allen,  87  Barb.  225,  aupra,  I.  f,  2. 

For  deposits  of  ti*ustee  in  bank  which  subse- 
quently becomes  bankrupt,  see  infra,  II.  d,  1. 

For  set-off  between  deposits  and  debts  due 
the  bank  which  are  not  mature  at  the  time  of 
the  insolvency,  see  infra.  III.  f,  1. 

For  set-off  of  deposits  where  the  deposit,  or 
the  claim  against  the  bank,  has  been  assigned, 
aee  infra,  IV.  c,  1. 

2.  Bankruptcy  of  depositor. 

Where  a  depositor  in  a  bank  becomes  bank- 
rupt the  bank  may  set  off  a  matured  debt  due 
It  from  the  l>ankrupt  against  the  amount  of  the 
deposit. 

Thus,  a  bank  may  set  off  a  deposit  of  the 
bankrupt  In  such  bank  against  an  indebtedness 
of  the  bankrupt  to  it,  as  it  is  a  case  of  mutual 
debts  within  the  bankruptcy  act  of  1808,  | 
68a.     Re  Little,  110  B'ed.  621. 

And  in  Blair  v.  Allen,  8  Dill.  101,  Fed.  Cas. 
No.  1,483,  the  court  said,  oliter,  that  a  bank 
holding  an  Indorsed  note  executed  by  a  bank- 
rupt may  set  it  off  against  a  deposit  of  the 
bankrupt  In  the  bank. 

And  in  an  action  of  trover  by  assignees  In 
bankruptcy  against  bankers  for  a  note  paid  In 
to  the  bank  by  the  bankrupt  on  the  day  before 
his  bankruptcy  and  entered  in  his  cash  account 
with  the  bank,  the  bankers  may  set  up  their 
right  to  hold  such  note  against  their  liability 
on  bad  bills  discounted  by  them  for  the  bank- 
rupt before  the  bankruptcy.  Jourdalne  v.  Le- 
fevre,  1  Esp.  60. 

A  bank  in  which  a  bankrupt  has  a  deposit 
may  retain  the  deposit  and  apply  it  on  notes 
for  a  greater  amount  against  the  bankrupt  held 
by  the  bank,  and  the  act  of  the  bank  in  trans- 
ferring the  deposit  to  the  name  of  the  trustee 
In  bankruptcy  does  not  affect  such  right.  Re 
Myers,  99  Fed.  691,  3  Am.  Bankr.  Rep.  760. 

And  a  bank  which  by  mistake  pays  over  tb# 
entire  amount  which  a  bankrupt  has  on  deposit 
in  the  bank  to  the  trustee  in  bankruptcy  with- 
out first  deducting  the  amount  of  the  note  of ) 
the  bankrupt  held  by  it  may  recover  the  amount  i 
of  such  note  from  the  trustee  In  equity  without 
flrst  offering  to  satisfy  the  note  or  bringing  it 
into  conrt  for  cancelation.  Union  Nat.  Bank  v. 
McKey.  42  C.  C.  A.  683,  102  Fed.  662. 

And  a  claim  for  losses  by  fire  due  from  a 
bankrupt  insurance  company  may  be  set  off  by 
the  Insured  against  a  claim  of  the  company  for 
money  deposited  by  it  before  its  bankruptcy 
with  him  as  a  private  banker.  Scammon  v. 
Kimball.  02  U.  S.  362,  23  L.  ed.  483,  Reversing 
6  B'ss.  431,  Fed.  Cas.  No.  12,435. 

But  where  one  member  of  a  firm  mortgages 
his  real  estate  to  a  bank  to  secure  the  l>a lance 
of  the  current  account  of  the  firm,  and  after- 
65  L.  R.  A. 


wards  sells  the  realty  with  the  concurrence  of 
the  bank  under  an  agreement  that  a  certain 
part  of  the  purchase  price  shall  be  deposited  as 
security  in  such  member's  name  to  remain  his 
separate  property  with  the  right  on  the  part  of 
the  bank  to  withdraw  at  any  time  after  giving 
twelve  months*  notice,  and  the  firm  subse- 
quently becomes  bankrupt,  the  bank  can  prove 
for  the  whole  amount  of  its  debt  against  the 
Joint  estate  of  the  firm  without  deducting  the 
amount  of  the  deposit,  as  it  is  not  a  case  of  mu- 
tual credits  within  32  &  33  Vict.  chap.  71,  | 
39,  and  no  set-off  arises  thereunder.  Ex  parte 
Caldicott,  L.  R.  25  Ch.  Dlv.  716,  63  L.  J.  Ch.  N. 
S.  618,  60  L.  T.  N.  S.  631,  82  Week.  Rep.  306. 

And  the  bank  loses  its  right  to  set  off  a  debt 
from  the  depositor  against  the  deposit  by  prov- 
ing its  entire  debt  without  offering  to  abata 
its  claim  by  the  amount  of  the  deposit,  as  a 
plea  of  set-off  is  equivalent  to  an  original  suit 
on  the  debt,  within  the  prohibition  of  the  act 
of  1867,  I  21,  against  bringing  suit  on  a  debt 
which  has  been  proved.  Brown  t.  Farmers* 
Bank,  C  Bush,  198. 

For  cases  where  the  deposit  or  debt  due  from 
the  bankrupt  is  not  yet  mature,  see  infra.  III. 
f.  2. 

For  cases  where  the  deposit  is  made  after  In- 
solvency, see  infra,  II.  d,  2. 

For  cases  where  the  deposit  or  debt  due  from 
the  bankrupt  has  been  assigned,  see  infra,  IV. 
c,  2. 

L  Other  banking  tranacustiona  and  commercial 

paper. 

Bills  or  notes  held  by  the  parties  In  their 
own  right  may  be  set  off  against  similar  paper 
or  other  debts  If  both  claims  are  mature  at  the 
time  of  the  bankruptcy. 

Thus,  a  note  which  is  subject  to  an  offset  for 
a  larger  amount  due  from  the  holder  to  the 
bankrupt  is  not  a  provable  debt.  Re  Ford,  18 
Nat.  Bankr.  Reg.  426,  Fed.  Cas.  No.  4,932. 

And  where  one  party  is  Indebted  to  another 
on  a  mortgage,  and  the  latter  to  the  former  on 
notes,  one  debt  will  be  set  off  against  the  other 
under  4  Anne,  chap.  17,  |  11,  providing  that 
where  there  is  mutual  credit  between  a  bank- 
rupt and  another  only  the  balance  shall  be 
paid.  Lanesborough  y.  Jones,  1  P.  Wms.  826, 
2  Eq.  Cas.  Abr.  122. 

An  action  by  assignees  of  a  bankrupt  on  a 
bill  accepted  by  defendants  who  have  acceptan- 
ces of  the  bankrupt  for  a  much  larger  amount 
will  be  stayed,  and  the  matter  referred  to  take 
the  account,  as  there  is  a  clear  right  of  set-off 
at  law.  Ex  parte  Clegg,  8  Deacon  &  C.  605,  1 
Mont.  &  A.  91. 

The  estate  of  a  bankrupt  acceptor  of  a  bill 
has  no  right  to  require  the  holder  of  the  bill 
to  have  recourse  to  any  prior  indorser  before 
ayalllng  himself  of  the  right  to  protect  himself 
by  compensation  and  retention  in  Scotland,  or 
under  the  mutual  credit  clauses  in  England. 
M'Ktnnon  ▼.  Armstrong  Bros.  L.  R.  2  App.  Caa. 
631,  36  L.  T.  N.  S.  482. 

A  provision  in  a  note  that  It  Is  "without  off- 
set" does  not  prevent  the  maker  from  setting 
off  an  indebtedness  due  him  from  the  holder 
in  case  the  latter  becomes  bankrupt,  under  U. 
S.  Rev.  Stat.  |  6073  (act  1867,  S  20)  relating 
to  mutual  debts  and  mutual  credits.  Harman- 
son  V.  Bain,  1  Hughes,  891,  B^ed.  Caa.  No.  6,- 
078. 

And  in  Bemis  ▼.  Smith,  10  Met.  194,  which 
was  an  action  under  the  Massachusetts  Insol- 
vency law  (Mass.  Stat.  1838,  chap.  163),  the 
defendant  was  permitted  to  set  off  notes  and  ac- 
counts due  him  from  the  insolvent  against  a 
claim  by  the  assignee  in  Insolvency  on  a  cove- 
nant of  warranty  in  a  deed  to  the  insolvent, 
under  f  8,  providing  that  when  It  appears  that 
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there  at  been  mntnai  credit  glTen  by  tlte  Inaol- 
▼ent  and  any  other  person,  or  matnal  debts  be- 
tween them,  the  account  shall  be  stated  and 
one  debt  set  off  against  the  otber. 

A  plea  of  set-off  In  an  action  by  the  assignees 
In  bankruptcy  for  money  lent  by  the  bankrupts, 
AJle^ing  chat  before  the  issue  of  the  flat  de- 
fendants discounted  a  bill  of  exchange  for  the 
banlErupts  and  then  lent  and  advanced  to  them 
•and  gave  credit  to  them  for  a  certain  large 
eum  of  money  exceeding  the  amount  sued  for 
upon  the  security  of  such  bill  of  exchange,  is 
sufficiently  put  In  issue  by  a  replication  alleg- 
ing that  defendants  did  not  lend  or  advance  a 
Jar^e  sum  of  money  or  sny  sum  of  money  to 
the  bankrupts,  as  the  giving  of  credit  was  part 
of  the  same  transaction  as  the  lending  and  ad- 
vancing. Alsager  v.  Currle,  11  Mees.  &  W.  14, 
12  Mees.  &  W.  751.  13  L.  J.  Exch.  N.  S.  203,  12 
L.  J.    iCxefa.  N.  S.  1G4. 

Where  the  provisional  assignee  of  bankrupt 
tkankers,  knowing  that  the  bankrupts  and  an- 
other banking  firm  held  each  other's  securities 
for  nearly  the  same  amount,  and  that  a  slight 
balance  would  be  due  to  the  other  firm  on  bal- 
4uicinsr  the  accounts  between  them,  presents  and 
•obtains  payment  of  the  notes  of  such  other  firm, 
the  latter  may,  in  an  action  for  money  had  and 
received,  recover  the  amount  so  received  from 
the  provisional  assignee,  as  under  6  Geo.  II. 
chap.  80,  I  28,  the  balance  of  the  accounts  be- 
tween the  two  firms  constituted  the  real  debt. 
Edmeads  v.  Newman,  1  Barn.  &  C.  418,  2  Dowl. 
ft  R.  568. 

Wiiere  bankers  were  accustomed  to  exchange 
notes  of  one  who  l>ecomes  bankrupt  received  by 
them  for  their  owh  notes  received  by  the  bank- 
rapt,  and  Just  t>efore  the  commission  in  bank- 
raptcy  issued  the  bankrupt's  clerk  absconded 
with  the  banker*s  notes  which  the  bankrupt 
then  had  and  other  property  of  the  bankrupt, 
and  the  assignees  In  bankruptcy,  compromised 
with  such  clerk,  the  bankers  may  set  off  notes 
of  the  bankrupt  held  by  them  against  the 
amount  received  on  the  compromise  with  the 
eierk  In  the  proportion  that  their  notes  taken 
by  him  bore  to  the  entire  property  taken.  E» 
parte  Huckey,  1  Madd.  677. 

And  where  bankers  are  in  the  habit  of  ex- 
chancrin?  with  the  agent  of  a  second  banker 
notes  of  the  latter  banker  taken  up  by  the  for- 
mer, receiving  in  exchange  their  own  notes 
taken  up  by  such  agent,  and  the  second  banker 
t>econie8  bankrupt  while  the  agent  has  notes  of 
the  former  bankers  which  he  refuses  to  ex- 
change for  notes  of  the  bankrupt  taken  up  by 
them,  and  the  assignees  In  bankruptcy  in  settling 
with  such  agent  permit  him  to  retain  such  notes 
on  the  fcround  that  he  has  a  lien  on  all  the 
bankrupt's  effects  in  his  hands,  such  bankers 
maj  recover  the  amount  of  such  notes  from  the 
asslffnees,  ss  they  constituted  mutual  credits 
which  might  have  been  set  off  by  them  against 
the  notes  of  the  bankrupt  In  their  own  hands. 
B»  parte  National  Bank,  4  Deacon  &  C.  82,  1 
Mont.  &  A.  644,  3  Deacon  &  C.  68. 

But  a  stockholder  in  a  bankrupt  insurance 
•company  cannot,  when  sued  on  a  note  given  to 
It  for  unpaid  shares,  set  off  against  it  a  debt 
due  him  from  the  cori)oratlon  under  the  act  of 
1867,  f  20,  as  the  fund  arising  from  unpaid 
shares  constitutes  a  trust  fund  devoted  to  the 
payment  of  all  its  creditors.  Sawyer  v.  Hoag, 
17  Wall.  610,  21  L.  ed.  731,  Affirming  8  Biss. 
293.  Fed.  Cas.  No.  12,400 ;  Scammon  v.  Kimball, 
92  U.  S.  362,  23  L.  ed.  483,  Reversing  on  an- 
other point  6  Biss.  431,  Fed.  Cas.  No.  12,435. 

The  bankruptcy  of  the  psyee  of  a  note  taken 
for  a  debt  due  to  his  principal  will  not  deprive 
the  maker  of  the  right  to  such  offsets  as  he  ac- 
•quired  nnder  the  honest  belief  that  the  payee 
was  the  real  party  in  interest  Instead  of  a  mere 
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agent.  Yarborough  ▼.  Wood,  42  Tex.  91,  19  Am. 
Itep.  44. 

One  holding  the  legal  title  to  a  note  against 
a  bankrupt  as  trustee  for  another  cannot  set 
it  off  against  a  debt  due  from  him  to  the  iMink- 
rupt  for  goods  sold  to  him.  Re  Lane,  2  Low. 
I>ec.  805,  Fed.  Cas.  No.  8,043. 

la  Re  Kaufman,  8  Ben.  890,  Fed.  Cas.  No. 
7,626,  one  who  had  filed  a  proof  of  claim  on  a 
bill  of  exchange  drawn  by  the  bankrupt,  and 
had  received  a  dividend  on  the  whole  amount 
of  the  bill,  was  permitted  to  withdraw  the  proof 
after  the  assignees  in  bankruptcy  had  com- 
menced a  suit  for  the  balance  on  an  account 
due  to  the  bankrupt  for  an  amount  exceeding 
the  bill  of  exchange,  on  the  ground  that  he  had 
mistakenly  supposed  that  the  amount  of  such 
balance  had  been  deducted,  and  that  he  had 
never  intended  to  claim  any  more  than  the  dif- 
ference. 

Where  a  debtor  of  the  bankrupt  has  given 
him  a  note  payable  to  the  order  of  a  certain 
bank  which  the  trustee  in  bankruptcy  cannot 
find,  the  debtor  cannot  set  off  such  note  against 
the  debt,  where  it  has  not  been  indorsed  by  the 
bank,  and  no  notice  of  its  assignment  has  been 
given  to  the  maker,  but  the  bank  will  be  re- 
strained from  indorsing  it.  Re  Jackson,  94 
Fed.  797. 

For  cases  of  Joint  or  partnership  notes,  see 
aupra,  I.  f,  2. 

For  bankruptcy  of  third  persons,  see  infra,  V. 

For  cases  where  the  bills  or  notes  are  given 
or  the  debts  against  which  they  are  sought  to 
t>e  net  off  are  created  after  the  banlcruptcy,  see 
infra,  II.  e. 

For  cases  where  the  bills  or  notes  or  debts 
sought  to  be  set  off  are  not  mature  at  the  time 
of  the  bankruptcy,  see  infra.  III.  g. 

For  cases  of  assignments,  see  infra,  IV.  d. 

B'or  set-off  of  bills  or  notes  against  deposits 
in  bank,  see  supra,  I.  h ;  infra,  II.  d ;  III.  f ; 
IV.  c. 

In  case  of  particular  directions  or  agree- 
ments, see  supra,  I.  e,  8 ;  infra.  III.  d,  2. 

As  to  extent  of  set-off  allowed,-  see  infra, 
VIIL 

j.  Ineuranoe  matters. 

The  amount  of  a  loss  occurring  and  adjusted 
before  the  bankruptcy  of  the  company  may  ordi- 
narily be  set  off  against  a  debt  due  it,  but  not 
against  a  liability  for  unpaid  stock  of  the  com- 
pany. 

Thus,  a  claim  for  losses  by  fire  due  from  a 
bankrupt  Insurance  company  may  be  set  off  by 
the  insured  against  a  claim  of  the  company  for 
money  deposited  by  the  company  before  Its 
bankruptcy  with  the  insured  as  a  private 
banker.  Scammon  v.  Kimball,  92  U.  8.  862,  23 
L.  ed  483,  Reversing  5  Biss.  481,  Fed.  Cas.  No. 
12,435. 

And  a  borrower  from  an  insurance  company 
may  set  off  against  it  a  claim  for  a  loss  on  a 
policy  issued  to  him  by  the  company,  even 
though  the  debt  to  the  company  Is  not  due  at 
the  time  of  Its  bankruptcy,  as  It  is  a  case  of 
mutual  debt  and  credit,  within  the  act  of  1867, 
I  20.  Drake  t.  Roilo,  8  Biss.  273,  Fed.  Cas. 
No.  4,006. 

Where  the  property  of  an  insolvent  Insur- 
ance company  has  he&n  sequestered  and  placed 
in  the  hands  of  receivers,  under  Mass.  Gen. 
Stat.  chap.  58,  |  6,  which  contains  no  provi- 
sions as  to  set-off,  the  same  rule  will  l>e  applied 
as  in  proceedings  instituted  under  the  bank- 
ruptcy laws,  and  the  amount  of  a  loss  sustained 
before  that  time  under  a  policy  may  be  set  off 
under  the  act  of  1867,  |  20,  against  a  debt  due 
from  the  policy  holder  to  the  company,  even  if 
the  company  holds  collateral  security  for  such 
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Bat  a  stockholder  In  a  bankrupt  ingaranco 
company  cannot  set  ott^  against  a  note  glyen  for 
unpaid  shares,  a  debt  due  tron  him  to  the  com- 
pany under  the  act  of  1807,  |  20,  as  the  fund 
arising  from  unpaid  shares  constitutes  a  trust 
fund  devoted  to  the  payment  of  all  Its  credits. 
Sawyer  ▼.  Hoag,  17  Wall.  610,  21  L.  ed.  731, 
Affirming  8  BIss.  293,  Fed.  Cas.  No.  12,400; 
Scammon  t.  Kimball,  92  U.  S.  362,  23  L.  ed. 
483,  Reversing  on  another  point  6  Blss.  431, 
ITed.  Cas.  No.  12,435. 

Nor  can  one  of  two  Joint  and  several  makers 
of  a  note  to  a  bankrupt  Insurance  company  set 
off  against  his  liability  thereon  an  Indebtedness 
of  the  company  to  him  and  a  third  person 
jointly  on  an  Insurance  policy,  even  though 
such  third  person  consents  to  the  set-off,  as  the 
debts  are  not  mutual  within  the  act  of  1867, 
I  20,  nor  are  there  mutual  credits  within  such 
section^  the  note  having  been  given  and  the  in- 
surance taken  without  reference  to  each  other. 
Gray  v.  Rollo,  18  Wall.  629,  21  L.  ed.  027,  Af- 
firming 9  Nat.  Bankr.  Beg.  837. 

For  losses  occurring  or  adjusted  after  the 
bankruptcy,  see  Infra,  III.  h. 

For  matters  of  assignments,  see  infra,  IV.  e. 

For  Insurance  brokers,  see  supra,  I.  f,  4,  h; 
infra.  III.  e,  2,  b. 

For  the  right  of  set-off  on  settlement  of 
claims  of  insolvent  Insurance  companies  gen- 
erally, see  note  to  Boston  &  A.  R.  Co.  v.  Mer- 
cantile Trust  &  Deposit  Co.  (Md.)  88  L.  B.  A. 
106. 

k.  Landlord  and  tenant. 

Where  a  mill  and  machinery  are  leased  under 
an  agreement  that  at  the  termination  of  the 
lease  the  lessor  shall  pay  for  any  Increase  In 
the  value  of  the  machinery  during  the  term  and 
the  lessee  for  any  decrease,  and  the  lessee  be- 
comes bankrupt  and  his  assignees  elect  not  to 
take  the  lessee's  Interest,  the  lessor  may  set  off 
an  amount  due  for  rent  against  a  demand 
against  him  for  Increased  value  of  the  machin- 
ery. Ba  parte  Hope,  8  De  Q.  &  J.  92,  27  L.  J. 
Bankr.  N.  S.  40,  4  Jur.  N.  8.  464,  6  Week.  Rep. 
780. 

Upon  the  termination  of  the  /tenancy  of  a 
farm  by  notice  to  quit  twelve  days  after  a  re- 
ceiving order  is  granted  against  the  tenant,  the 
landlord  has  no  right,  under  46  &  47  Vict.  chap. 
62,  I  88,  to  set  off  a  claim  for  rent  against  the 
sum  found  due  by  him  on  a  valuation  of  the 
growing  crops,  the  custom  of  the  country  as  to 
the  valuation  to  the  out-going  tenant  being  to 
fix  the  value  of  the  crops  after  deducting  any 
arrears  of  rent.  Instead  of  fixing  their  absolute 
value.  E9  parte  Hastings,  62  L.  J.  Q.  B.  N.  S. 
028,  10  Morrell,  219. 

As  to  set-off  in  case  of  breach  of  covenants 
in  a  lease,  see  Booth  v.  Hutchinson,  L.  R.  15 
Eq.  80,  42  L.  J.  Ch.  N.  S.  492,  27  L.  T.  N.  8. 
600,  21  Week.  Rep.  '116 :  Ea  parte  Dyke,  L.  R. 
22  Ch.  Div.  410,  62  L.  J.  Ch.  N.  8.  670,  48  L.  T. 
N.  8.  803,  81  Week.  Rep.  278 ;  aupra,  I.  d.  See 
also  infra,  11.  f ;  III.  i. 

1.  Overpayment  in  eompoeition  proceedings. 

An  amount  paid  by  one  compounding  with 
creditors  to  one  creditor  in  excess  of  the  rate  of 
payment  to  other  creditors  In  accordance  with 
an  agreement  to  that  effect  will,  upon  his  sub- 
sequently becoming  bankrupt,  be  set  off  against 
a  d(>bt  due  such  creditor. 

Thus,  payments  made  to  one  of  the  creditors 
by  one  compounding  with  creditors  in  excess  of 
the  amount  of  composition  in  accordance  with 
an  agreement  executed  by  him  as  a  condition  of 
signing  the  composition  deed  are  fraudulent, 
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and  whev*  the  debtor  aabscquently  become* 
bankrupt  his  assignees  may  set  off  the  amount 
of  sQch  payments  against  a  debt  subsequently 
contracted  which  the  creditor  undertakes  to 
prove,  as  such  payments  are  within  0  Geo.  IV. 
chap.  16,  f  50,  relating  to  mutual  credits.  B» 
parte  llinton,  8  Deacon  &  C.  688,  1  Mont.  *  A. 
440. 

Where  one  enters  Into  a  composition  wltb 
creditors,  inducing  some  of  them  to  enter  into 
the  agreement  by  promising  to  pay  them  In  full» 
which  payment  Is  made  after  the  composition 
from  the  property  of  the  debtor's  wife  for  whom 
he  was  acting  as  agent,  the  payment  being  made 
without  her  knowledge,  the  creditors  having 
actual  or  constructive  notice  of  the  facts,  and 
the  wife  subsequently  becomes  bankrupt,  ow- 
ing them  a  less  amount  than  was  thus  paid  to 
them  from  her  estate,  the  amount  so  paid  to 
them  may  be  set  off  by  her  trustees  In  bank- 
ruptcy.     Re  Knox,  98  Fed.  686. 

II.  Dehte  created,  or  claime  arising,  after  in- 

solvency. 

a.  In  general. 

The  act  of  6  Geo.  II.  chap.  30,  I  28,  provides 
for  set-off  in  case  of  mutual  debts  or  mutual 
credits  between  the  bankrupt  and  another  per- 
son at  any  time  before  he  becomes  bankrupt. 
This  was  changed  in  46  Geo.  III.  chap.  135,  | 
3,  so  as  to  provide  for  set-off  In  case  of  mutual 
debts  or  credits,  notwithstanding  any  prior  act 
of  bankruptcy,  if  the  credit  was  giveu  to  the 
bankrupt  two  months  before. the  issuing  of  the 
commission.  And  in  6  Geo.  IV.  chap.  16,  i  60, 
a  change  was  again  made  which  has  been  pre- 
served in  the  later  English  bankruptcy  acts  so 
as  to  provide  for  set-off  in  case  of  mutual  debta 
or  credits,  notwithstanding  any  prior  act  of 
bankruptcy  before  the  credit  was  given  or  the 
debt  contracted,  provided  that  the  person  claim- 
ing the  benefit  of  the  set-off  had  no  notice  at  the 
time  when  the  credit  was  given  of  an  act  of 
bankruptcy  committed  by  the  bankrupt. 

The  Federal  bankruptcy  act  of  1800,  |  42, 
contained  a  provision  similar  to  that  of  6  Geo. 
II.  chap.  30,  I  28,  supro^  for  set-off  in  case  of 
mutual  debts  or  credits  between  the  bankrupt 
and  any  other  person  at  any  time  before  such 
person  became  bankrupt.  Under  the  act  of 
1867,  I  20,  a  set-off  was  to  be  allowed  In  case 
of  mutual  debts  or  credits  provided  that  no 
set-off  should  be  allowed  In  favor  of  any  debtor 
to  the  bankrupt  of  a  claim  purchased  by  or 
transferred  to  him  after  the  filing  of  the  pe- 
tition In  bankruptcy,  and  by  the  act  of  June  22, 
1874.18  Stat,  at  L.  178,  chap.  390,  |  6,f  20,  was 
amended  by  adding  "or  In  cases  of  compulsory 
bankruptcy  after  the  act  of  bankruptcy  upon  or 
in  respect  of  which  the  adjudication  shall  be 
made  and  with  a  view  of  making  such  set-off.** 
And  the  act  of  1898,  |  68,  provides  for  allowing 
a  set-off  in  case  of  mutual  debts  or  credits  pro- 
vided that  no  set-off  shall  be  allowed  of  a  claim 
purchased  by  or  transferred  to  the  bankrupt's 
debtor  after  the  filing  of  the  petition  or  wlthli» 
four  months  before  such  filing  with  a  view  to 
Its  use  as  a  set-off  and  with  knowledge  or  notice 
that  the  bankrupt  was  Insolvent  or  had  com- 
mitted an  act  of  bankruptcy. 

In  Shepherd  v.  Turner,  3  McCOrd,  L.  249,  15 
Am.  Dec.  631,  the  court  said,  obiter,  that  to  en- 
title a  person  to  a  set-off  In  bankruptcy  his  de- 
mand roust  be  an  existing  one  at  the  time  the 
bankruptcy  happens. 

And  Barclay  v.  Carson,  8  N.  C.  (2  Hayw.) 
243,  holds  that  a  demand  against  a  bankrupt 
acquired  by  the  defendant  after  the  bankruptcy 
cannot  by  the  express  words  of  the  act  of  1800, 
i  42,  be  set  off  against  the  assignees  in  bank* 
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niptcj,  anioDg  which  class  of  demands  It  places 
a  debt  arising  bj  deliTery  of  goods  to  the  bank- 
rapt  bj  the  defendant  after  the  act  of  bank- 
ruptcy. 

And  In  Re  Crystal  Springs  Bottling  Co.  100 
Fed.  265,  4  Am.  Bankr.  Rep.  66,  the  court  says 
that  the  provision  of  the  act  of  1898,  i  68,  for 
a  aet-off  in  cases  of  mutual  debts  and  mutual 
credits  between  the  estate  of  a  bankrupt  and  a 
creditor,  would  seem  to  include  a  liability  that 
baa  accrued  to  a  trustee  in  bankruptcy  which 
had  not  accrued  to  the  bankrupt  if  the  claim 
and  liability  are  mutual. 

And  a  claim  against  a  bankrupt  for  keeping 
live  stock  of  the  bankrupt  before  the  bankruptcy 
cannot  be  set  off  against  an  indebtedness  for 
live  stock  purchased  of  the  assignee  In  bank- 
niptcy,  but  a  claim  for  keeping  them  after  the 
as8lgDee*s  appointment  may  be  set  off  against 
such  Indebtedness.  Moran  t.  Bogert,  14  Nat. 
Bankr.  Bep.  303,  8  Hun,  603,  16  Abb.  Pr.  N.  8. 
303. 

In  trover  for  a  ship  against  the  captain  by 
the  assignees  in  bankruptcy  of  the  owner,  the 
captain  cannot  set  off  a  claim  for  wages  nor  one 
for  amounts  paid  by  him  after  the  bankruptcy 
for  stores  and  repairs  for  which  he,  as  well  as 
the  oimer,  was  liable,  as  the  ship  remained  in 
tpecie  till  after  the  bankruptcy,  and  the  con- 
version arose  from  an  act  on  the  property  of 
the  assignees,  and  not  of  the  bankrupt.  WU- 
kins  ▼.  Carmlchael,  1  Dougl.  101. 

A  creditor  of  a  bankrupt  who,  after  an  act  of 
bankruptcy  but  more  than  two  months  before 
the  «la.Le  of  the  commission  In  bankruptcy,  pur- 
chases goods  of  the  bankrupt,  may,  in  an  action 
by  the  assignee  for  the  price  of  the  goods,  set 
off  the  amount  of  his  claim  as  a  mutual  credit, 
under  46  Geo.  III.  chap.  135,  |  8,  authorising 
a  set-off  where  there  has  been  mutual  credit 
between  the  **banknipt"  and  any  other  person, 
as,  under  |  1,  providing  that  all  dealings  with 
any  bankrupt  entered  into  more  than  two 
months  before  the  date  of  the  commission  shall, 
notwithstanding  any  prior  act  of  bankruptcy, 
be  am  sood  and  effectual  as  if  It  had  not  taken 
place,  the  debt  for  the  goods  was  contracted 
«rlth  the  bankrupt  Instead  of  the  assignee. 
Sou  til  wood  V.  Taylor,  1  Bam.  &  Aid.  471. 

A  creditor  who  has  proved  his  claim  In  the 
bankruptcy,  and  is  being  sued  by  the  bankrupt, 
or  by  his  executor  after  his  death,  for  a  debt 
due  to  the  bankrupt  on  a  contract  entered  into 
after  the  commencement  of  the  bankruptcy,  the 
bankrupt  not  having  obtained  an  order  of  dis- 
charge, cannot,  during  the  period  of  three  years 
after  the  close  of  the  bankruptcy,  set  off  the 
unpaid  balance  of  his  proved  debt  against  the 
amount  sued  foi%  under  82  &  33  Vict.  chap. 
71,  I  54,  which  forbids  any  creditor  obtaining 
any  advantage  over  others  during  s«ch  period. 
Re  Smith,  L.  R.  22  Ch.  Div.  686,  52  L.  J.  Ch. 
N.  S.  411,  48  L.  T.  N.  S.  254,  81  Week.  Rep.  413. 

Where  the  declaration  of  assignees  In  bank- 
ruptcy \M  to  the  effect  that  the  defendant  is  In- 
debted to  them  In  a  certain  amount  for  money 
before  then  received  by  defendant  for  their  use 
ts  assignees,  a  plea  that  the  bankrupt  before 
and  St  the  time  of  bankruptcy  was  indebted  to 
the  defendant  in  a  specified  larger  amount  upon 
an  account  before  then  stated  between  them, 
which  amount  defendant  offers  to  set  off,  is  bad 
for  failure  to  allege  that  the  sum  for  which 
plaintiftB  sue  was  received  by  the  defendant  be- 
fore the  bankruptcy.  Groom  v.  Mealey,  2  Bing. 
N.  C.  138,  2  Scott,  171«  1  Hodges,  212,  4  L.  J. 
C.  P.  N.  8.  274. 

And  In  an  action  of  assumpsit  by  assignees 
in  bankruptcy  for  money  had  and  received  by 
defendant  to  their  use,  a  plea  that,  although 
the  money  mentioned  remained  and  was  in  de- 
feodaat's  possession  after  the  bankruptcy,  yet 
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It  was  In  fact  received  before  the  bankruptcy 
and  from  thence  continually  remained  In  de- 
fendant's possession^  and  that  before  and  at 
the  time  of  the  bankruptcy  the  defendant  was 
Indebted  to  him  in  a  larger  amount,  and  thai 
at  the  time  defendant  gave  the  credit  to  the 
bankrupt  he  bad  no  notice  of  any  act  of  bank- 
ruptcy, is  bad  as  confessing  that  the  money 
was  received  to  the  use  of  the  assignees  before 
the  bankruptcy,  and  attempting  to  set  off  against 
it  a  debt  due  from  the  bankrupt.  Wood  v. 
Smith,  4  Mees.  &  W.  522,  8  L.  J.  Exch.  N.  S. 
57. 

b.  Agreement  to  pay  oaeh  or  by  hill  of  e'jehange. 

Where  property  is  purchased  by  a  creditor 
of  the  bankrupt  with  knowledge  of  his  insol* 
vency  under  an  agreement  to  pay  cash  therefor 
or  give  a  bill  of  exchange,  he  cannot,  when 
sued  for  the  purchase  price,  set  off  the  amount 
of  his  debt. 

Thus,  a  creditor  of  a  bankrupt  who,  for  the 
purpose  of  obtaining  an  unlawful  preference 
over  other  creditors,  has  a  third  person  pur- 
chase property  of  the  bankrupt  agreeing  to  pay 
cash  in  thirty  days,  and  then  has  such  pur- 
chaser tender  payment  in  notes  due  from  the 
bankrupt  to  such  creditor,  cannot,  when  sued  by 
the  assignees  in  bankruptcy  for  the  value  of  the 
property  sold,  set  off  the  debt  due  him  from 
the  bankrupt,  whether  the  complaint  is  re- 
garded as  one  in  tort  or  on  account,  as  the  cred- 
itor ought  not  to  be  permitted  to  obtain  a  pref- 
erence by  such  a  trick.  Fleming  v.  Andrews, 
3  Fed.  632. 

And  where  one  takes  from  third  persons  the 
acceptance  of  one  known  to  be  in  bad  circum- 
stances with  the  purpose  of  making  a  purchase 
of  goods  from  such  acceptor  for  which  he  agrees 
to  pay  by  his  bill  at  three  months,  and  without 
disclosing  that  he  holds  such  acceptance,  and 
with  the  Intention  of  setting  off  such  accept- 
ance, which  he  simply  holds  in  trust  for  such 
third  persons  against  the  purchase  price,  he 
cannot  set  it  off,  in  an  action  by  the  assignees 
in  bankruptcy  of  such  acceptor,  as  he  is  not  a 
bona  flde  holder  of  the  acceptance,  and  there 
was  no  mutual  credit  between  him  and  the 
bankrupt  at  the  time  of  the  bankruptcy.  Fair 
V.  Mclver,  16  East,  130. 

And  where  the  drawer  of  a  bill  of  exchange 
accepted  by  the  bankrupt  Indorses  it  without 
consideration  after  its  dishonor  for  the  purpose 
of  having  the  indorsee  purchase  a  phaeton  from 
the  bankrupt  and  set  off  the  acceptance,  the  in- 
dorsee having  agreed  to  pay  for  the  phaeton  in 
cash  on  delivery,  the  indorsee  when  sued  for 
the  purchase  price  cannot  set  off  the  amount  of 
the  acceptance,  under  6  Geo.  IV.  chap.  16,  | 
50,  as  there  is  no  debt  between  the  bankrupt 
and  such  Indorsee  arising  out  of  the  acceptance, 
and  the  latter  had  no  interest  In  it.  Lacking- 
ton  V.  Combes,  6  Bing.  N.  C.  71,  0  L.  J.  C.  P. 
N.  S.  101,  8  Scott,  312. 

For  other  cases  of  directions  or  agreements 
as  to  payment,  see  aufn-a,  I.  e;  infra.  III.  d. 

i.  Debtora  and  ereditore  in  aame  right, 

1.  Agents  and  facton, 

Whtre  a  trader  after  committing  an  act  of 
bankruptcy  continued  dealings  with  his  factor 
who  did  not  know  of  such  act,  bis  assignees 
in  bankruptcy  may  recover  ail  payments  made 
to  the  factor  within  two  months  before  the  is- 
suing of  the  commission,  as  they  are  not  pro- 
tected by  46  Geo.  III.  chap.  135,  f  3,  and  the 
factor  cannot  set  off  any  Indebtedness  incurred 
during  such  period,  although  he  did  not  know 
of  the  act  of  bankruptcy.    Kinder  ▼.  Butter- 
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worth,  6  Barn,  ft  C.  42,  9  Dowl.  ft  B.  47,  6  L. 
J.  K.  B.  28. 

Where  a  trader  commits  a  eecret  act  of  bank- 
ruptcy by  leayin?  his  hoase,  leaving  bis  fore- 
man In  charge  of  the  business  during  his  ab- 
sence, who  receives  several  sums  of  money  for 
debts  due  the  bankrupt  and  for  goods  sold  after 
the  act  of  bankruptcy,  paying  out  the  amounts 
so  received,  most  of  them  being  made  in  good 
faith  without  notice  of  the  act  of  bankruptcy, 
he  cannot,  when  sued  by  the  assignees  for  the 
money  so  received  as  having  been  received  for 
their  use,  set  off  any  of  the  payments  made  by 
him.  Kynaaton  v.  Crouch,  14  Mees.  ft  W.  266, 
14  L.  J.  Exch.  N.  S.  324,  0  Jur.  584.  The  court, 
however,  while  stating  that  they  did  not  ex- 
press an  opinion  as  to  whether  the  defendant 
might  not  have  protected  himself  by  a  proper 
allegation  of  having  made  the  payments  with- 
out notice  of  any  act  of  bankruptcy,  Intimated 
that  such  was  their  opinion. 

See  also  Uankey  v.  Vernon,  8  Bro.  Ch.  818, 
infra,  II.  e. 

For  cases  where  debts  or  claims  are  existing 
and  mature  at  the  time  of  the  insolvency,  see 
supra,  I.  f,  4. 

For  cases  where  the  debts  are  existing  but 
Immature  at  the  time  of  the  insolvency,  see 
infra.  III.  e,  2. 

2.  Executors  and  administrators. 

Where  the  testator  dies  after  a  legatee  be- 
comes bankrupt,  the  executors  are  not  permitted 
to  set  off  a  debt  due  from  the  legatee  against 
the  legacy,  where  it  appears  that  the  testator 
did  not  Intend  to  claim  the  debt. 

Thus,  where  one  Indebted  to  his  sister  be- 
comes bankrupt,  and  she  subsequently  makes  a 
win  making  certain  bequests,  the  Interest  there- 
on to  be  paid  to  him  freed  from  liability  for  his 
debts  and  giving  him  the  power  of  appointment, 
and  In  default  of  appointment  giving  the  be- 
quests to  his  executors  for  his  and  their  own 
use  and  benefit,  and  dies  without  proving  her 
debt,  the  bankrupt  subsequently  dying  without 
having  exercised  the  power  of  appointment  and 
without  having  obtained  his  certificate,  the  ex- 
ecutors of  the  sister's  estate  cannot,  when  sued 
by  the  assignee  In  bankruptcy  for  the  legacy, 
set  off  the  debt  due  the  sister  from  the  bank- 
rupt under  the  statutes  relating  to  mutual  debts 
and  credits,  as  the  executors  never  became  en- 
titled to  receive  more  than  their  dividends  on 
the  debt,  and  the  bankrupt  never  became  en- 
titled to  the  legacy  at  all.  Cherry  v.  Boultbee, 
4  Myl.  ft  C.  442,  9  L.  J.  Ch.  N.  8.  118,  8  Jur. 
1116,  Afllrmlng  2  Keen,  819. 

Executors  are  not  entitled  to  set  off  against 
or  retain  from  the  share  of  a  residuary  legatee 
who  became  bankrupt  a  week  before  the  death 
of  the  testatrix  the  amount  of  a  debt  due  from 
him  to  the  testatrix,  where  the  debt  had  not 
been  acknowledged  for  more  than  six  years  be- 
fore her  death,  and  bad  not  been  proved  In  the 
bankruptcy,  and  no  dividend  had  been  declared 
thereon.  Re  Hodgson,  L.  R.  9  Ch.  Dlv.  673,  48 
L.  J.  Ch.  N.  S.  52,  27  Week.  Rep.  38. 

Where  a  composition  Is  accepted,  and  the 
bankruptcy  annulled  without  the  father  of  the 
bankrupt  proving  a  debt  due  him  or  being  paid 
the  composition,  and  the  father  subsequently 
dies  leaving  a  share  of  the  estate  to  such  bank- 
rupt, the  executors  are  not  entitled  to  the 
right  of  set-off  or  retainer  against  the  legacy 
for  the  whole  debt,  but  only  for.  the  composi- 
tion on  the  debt  and  Interest.  Re  Orpen,  L.  R. 
16  Ch.  Dlv.  202,  29  Week.  Rep.  467,  50  L.  J. 
Ch.  N.  8.  25,  48  L.  T.  N.  8.  728. 

Where  a  testator  who  left  a  bequest  for  a 
bankrupt  died  within  three  years  after  the  bank- 
ruptcy bad  been  closed  and  the  trustee  released, 
but  before  the  bankrupt's  discharge,  the  testa- 
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tor  not  having  received  any  dividend  on  the 
debt  which  he  had  proved  against  the  bank- 
rupt's estate,  the  executors  cannot  retain  or  set 
off  the  amount  of  the  debt  as  against  a  legacy, 
as,  under  82  ft  83  Vict.  chap.  71,  S  54,  debts 
proved  against  the  bankrupt's  estate  cannot  be 
enforced  by  action  until  the  expiration  of  three 
years,  and  accordingly  they  cannot  be  relied 
on  as  a  set-off.    Re  Rees,  60  L.  T.  N.  8.  260. 

B»  parte  Man,  1  Mont,  ft  M.  210,  as- digested 
in  2  Mews'  Digest,  col.  867,  holds  that  where 
one  proves  a  debt  against  the  estate  of  the 
bankrupt,  and  dies  before  the  latter  obtains  his 
discharge,  leaving  him  a  legacy  of  an  amount 
less  than  the  debt,  the  legacy  will  k>e  deducted 
from  the  debt  proved.  The  court,  however,  re- 
fused to  follow  this  case  in  Cherry  v.  Boultbee, 
3  Jur.  1116,  9  L.  J.  Ch.  N.  8.  118,  4  Myl.  ft 
C.  442,  supra. 

Where  the  mother  of  a  voluntary  bankrupt 
dies  Intestate  pending  the  bankruptcy  the  ad- 
mlnlstrator  may  set  off  or  deduct  the  amount 
of  a  debt  due  from  the  bankrupt  to  his  mother 
against  the  claim  of  the  assignee  for  the  bank- 
rupt's distributive  share  in  her  estate.  B9 
parte  Newhall,  2  8tory,  860,  Fed.  Cas.  No.  10.- 
159.  In  this  case  the  court,  8tory,  J.,  says  that 
tbe  case  may  not  be  one  of  mutual  debts  or  mu- 
tual credits  within  the  act  of  1841,  chap.  9,  i 
5,  but  that  the  assignee  In  bankruptcy  could 
not  claim  a  distributive  share  in  the  mother's 
assets  without  making  all  equitable  allowances 
attached  to  it. 

For  cases  where  the  testator  dies  before  tbe 
bankruptcy,  see  supra,  I.  f,  6. 

B'or  cases  where  the  legatee  does  not  become 
entitled  to  the  legacy  until  after  the  bank- 
ruptcy, see  infra.  III.  e,  8. 

d.  Bank  deposits. 

1.  Deposits  hy  trustee  in  bankruptcy  in  hank 
which  subsequently  beootnes  bankrupt. 

Where  a  bank  becomes  bankrupt  while  a  trus- 
tee in  bankruptcy  has  a  deposit  therein  It  Is  not 
entitled  to  any  part  of  a  debt  against  the 
bankrupt  until  It  has  paid  the  amount  of  the 
deposit  in  full. 

Thus,  a  bank  In  which  the  funds  of  a  bank- 
rupt estate  are  deposited  which  thereafter  be- 
comes bankrupt  cannot  receive  any  dividend  on 
Its  debt  from  the  bankrupt  until  reimbursement 
In  full  of  the  entire  amount  deposited  with  It 
less  the  amount  coming  to  It  by  way  of  divi- 
dend on  such  debt.  Ex  parte  Graham,  8  Yes. 
ft  B.  130,  2  Rose,  Bankr.  74  ;  Ex  parte  Bebb, 

19  Ves.  Jr.  222. 

Where  a  trustee  in  bankruptcy  makes  a  de- 
posit to  the  credit  of  tbe  bankrupt's  estate  In 
a  bank  whfch  has  proved  for  a  debt  due  It  from 
such  estate,  and  the  bank  thereafter  becomes 
bankrupt,  the  amount  for  which  the  bank  has 
proved  cannot  be  set  off  against  the  amount 
due  from  the  bank  on  such  deposit,  as  there 
Is  no  mutual  credit  between  the  two  estates, 
within  32  ft  83  Vict.  chap.  71,  f  39.  Ex  parte 
Young,  41  L.  T.  N.  8.  40,  27  Week.  Rep.  942. 

But  the  amount  deposited  in  a  bank  by  a 
trustee  In  bankruptcy  may  be  set  off  as  a 
mutual  credit  under  such  section,  where  the  ail- 
judlcatlon  In  bankruptcy  against  the  one  for 
whom  the  deposit  was  made  was  annulled  soon 
after  the  bankruptcy  of  the  bank  In  a  proceed- 
ing for  that  purpose  which  had  then  been  com- 
menced.    Bailey  v.  Johnson,  H  R.  7  Exch.  263, 

20  Week.  Rep.  1013,  41  L.  J.  Exch.  N.  8. 
211,  Affirming  L.  R.  6  Exch.  279.  24  L.  T.  N. 
8.  711,  40  L.  J.  Exch.  N.  8.  189,  19  Week.  Rep. 
1069. 

For  matters  of  deposits  In  bank  generally, 
see  supra,  I.  h ;  infra.  III.  f ;  IV.  c 


1001. 


MoseAB  y.  Wobdbll. 


6S 


3.  Bankruptcy  of  depoHior, 

Where  a  deposit  Is  made  after  the  depositor's 
InsolTency,  but  without  notice  of  such  fact  on 
the  part  of  the  bank,  the  latter  may  set  off 
against  It  a  debt  due  from  the  depositor. 

Thus,  bankers,  who  have  accepted  bills  for 
the  accommodation  of  a  trader,  who,  after  com- 
mitting an  act  of  bankruptcy  but  before  a  com- 
mission is  sued  out,  lodges  money  with  them  to 
take  up  such  bills  which  fall  due  after  the 
commissiou  is  taken  out  and  are  then  paid 
by  them,  have  no  right  of  set-off  when  sued  by 
the  assignees  for  the  money  so  lodged  with 
them,  under  5  Geo.  II.  chap.  80,  |  28.  confin- 
ing the  right  of  set-off  to  mutual  credits  and 
mutual  debts  at  any  time  before  such  person 
became  bankrupt.  Tamplln  y.  Diggins,  2 
Campb.  312. 

Where  a  deposit  is  made  by  the  bankrupt  four 
dajs  before  his  failure,  which  the  bank  receives 
without  knowledge  of  his  insolvency,  bank- 
ruptcy proceedings  being  commenced  about  a 
month  thereafter,  the  bank  may  set  off  against 
such  deposit  a  draft  which  had  been  accepted 
by  the  bankrupt,  and  which  It  held  at  Its  ma- 
turity a  few  days  after  the  failure  but  before 
the  commencement  of  the  bankruptcy  proceed- 
ings. Me  Petrle,  6  Ben.  110,  Fed.  Cas.  No.  11,- 
040. 

And  where  a  bank  shortly  before  the  failure 
of  one  owing  it  a  demand  note,  but  while  he 
is  still  in  good  credit,  receives  from  him  several 
drafts  for  collection,  the  custom  being  to  pass 
to  his  credit  on  the  general  balance  the  proceeds 
of  drafts  when  paid,  it  may  set  off  under  the 
act  of  1867,  f  20,  the  note  against  the  proceeds 
of  sacb  drafts  when  collected,  although  after 
the  filing  of  a  petition  In  bankruptcy,  as  the 
giving  of  the  drafts  for  collection  was  a  method 
of  giving  him  credit  with  the  bank,  and  the 
transaction  was  one  which  could  ripen  into  a 
debt  or  demand  in  his  favor  against  the  bank. 
Be  Farnsworth,  5  BIss.  223,  Fed.  Cas.  No.  4,673. 

For   other  cases  of  bankruptcy  of  depositor, 
9u»ra,  I.  h,  2;  infra.  III.  f,  2;  IV.  c,  2. 


e.  OiHer  hankinff  trafuaction*  and  commercial 

paper. 

Under  6  Geo.  IV.  chap.  16,  |  50,  and  subse- 
quent English  bankruptcy  acts  a  set-off  is  al- 
lowed In  case  of  mutual  debts  and  mutual  cred- 
its, notwithstanding  any  prior  act  of  bank- 
ruptcy, provided  the  one  claiming  the  benefit  of 
the  set-off  at  the  time  of  giving  credit  had  no 
notice  of  such  act  of  bankruptcy ;  and  In  such 
cases  bills  or  notes  received  by  the  bankrupt 
after  an  act  of  bankruptcy  may  be  set  off  if 
the  one  receiving  them  had  no  notice  of  the 
bankruptcy. 

Thus,  one  who  takes  notes  from  a  bank  after 
It  has  committed  an  act  of  bankruptcy  may 
■et  them  off  against  a  debt  due  from  him  to  the 
bank  if  he  did  not  know  of  the  act  of  bankrupt- 
cy, although  he  knew  that  it  had  stopped  pay- 
ment, under  6  Goo.  IV.  chap.  16,  |  50.  Hawk- 
las  v.  Whitten,  10  Bam.  ft  C.  217,  6  Moody  Jk 
R.  219,  8  L.  J.  K.  B.  135. 

And  In  an  action  on  a  bond  given  to  the 
fliembers  of  a  banking  firm  which  had  become 
bankrupt  the  defendant  may  set  off  the  amount 
of  notes  issued  by  the  firm  and  taken  in  pay- 
ment by  him  after  he  knew  that  the  bankers 
were  in  a  state  of  insolvency  or  had  suspended 
payment,  but  before  he  knew  that  any  members 
of  the  firm  had  committed  an  act  of  bankruptcy, 
but  not  the  amount  of  notes  received  after  he 
knew  that  three  of  the  four  members  of  the  firm 
had  committed  an  act  of  bankruptcy,  under  6 
<ieo.  IV.  chap.  16,  |  60.  giving  the  right  of  set- 
off in  cases  of  mutual  ^ebts  and  credlt8.provided 
that  the  person  claiming  the  benefit  of  the  set- 
55  L.  It.  A. 


off  had  not,  at  the  time  the  credit  was  given, 
notice  of  an  act  of  bankruptcy  by  such  "bank- 
rupt" committed,  as  the  provision  is  the  same 
as  If  It  read  "provided  he  had  no  notice  of  any 
act  of  bankruptcy  by  any  of  the  bankrupts." 
Dickson  v.  Cass,  1  Bam.  &  Ad.  343. 

One  sued  by  assignees  in  bankruptcy  for  the 
amount  of  bills  of  exchange  received  by  him 
from  the  bankrupt  before  notice  of  any  act 
of  bankruptcy  and  before  the  issuing  of  the  flat, 
to  recover  the  amounts  thereof  for  the  use  of 
the  bankrupt,  which  amounts  he  received  after 
the  bankruptcy  but  before  the  fiat,  may  set 
off  an  amount  paid  by  him  before  the  commence- 
ment of  the  action  on  a  bill  accepted  by  him 
for  the  accommodation  of  the  bankrupt  before 
he  had  any  notice  of  an  act  of  bankruptcy  and 
before  the  fiat,  as  the  accept&nces  constituted 
mutual  credits,  within  6  Geo.  IV.  chap.  16, 
i  50.  Bittleston  v.  Tlmmis,  1  C.  B.  389,  2 
Dowl.  &  L.  817. 

Where  bankers  with  notice  of  an  act  of  bank- 
ruptcy on  the  part  of  a  depositor  receive  money 
from  her  and  pay  out  a  larger  amount  for 
her,  some  of  which  is  on  debts  due  before  the 
act  of  bankruptcy  and  which  accordingly  the 
creditors  would  have  been  allowed  to  prove,  the 
bankers  cannot,  even  in  equity,  in  an  action  by 
the  assignees  in  bankruptcy  for  the  money  so 
received  by  the  bankers,  set  off  any  part  of  the 
money  paid  out.  Hankey  v.  Vernon,  3  Bro.  Ch. 
313. 

On  a  former  hearing  in  the  same  case,  Ver- 
non V.  Hankey,  2  T.  R.  113,  the  holding  of  the 
court  was  to  the  same  effect. 

A  creditor  of  a  bankrupt,  who,  with  knowl- 
edge of  the  bankruptcy,  accepts  a  bill  in  favor 
of  the  bankrupt  claiming  the  right  to  set  off 
the  amount  payable  on  the  bill  against  the 
bankrupt's  indebtedness  to  him,  cannot  set  off 
the  amount  of  indebtedness  to  him  against  the 
amount  of  such  acceptance,  under  46  &  47  Vict, 
chap.  52,  I  38,  relating  to  mutual  credits  and 
mutual  dealings,  as  the  line  as  to  set-off  will, 
as  a  general  rule,  in  the  absence  of  special  cir- 
cumstances, be  drawn  at  the  date  of  the  com- 
mencement of  the  bankruptcy.  Etp  parte  Reid, 
L.  R.  14  Q.  B.  Div.  063,  54  L.  J.  Q.  B.  N.  S. 
842,  52  L.  T.  N.  S.  692,  33  Week.  Bep.  707, 
2  Morrel!,  100. 

Where  one  assigns  his  property  to  trustees 
by  deed  registered  under  24  &  25  Vict.  chap. 
134,  by  which  It  is  provided  that  the  property 
is  to  be  distributed  as  if  the  debtor  had 
been  adjudged  bankrupt  at  the  date  of  the 
deed,  a  bill  of  exchange  accepted  by  the  bank- 
rupt before  such  deed  was  executed  cannot 
be  set  off  against  a  bill  in  favor  of  the  bank- 
mpt  accepted  by  the  holders  of  the  former 
bill  after  the  date  of  the  deed,  but  before  its 
registration,  as  there  was  no  mutual  credit  on 
the  day  the  deed  was  executed,  at  which  time 
the  debtor  is  regarded  as  having  become  bank- 
rapt.  Ex  parte  Ryder,  L.  R.  6  Ch.  413,  40  L. 
J.  Bankr.  N.  S.  63,  24  L.  T.  N.  S.  80,  19  Week. 
Rep.  554. 

Where  one  draws  a  bill  upon  another  which 
the  latter  accepts,  subsequently  drawing  a  bill 
on  the  former  for  the  difference  between  the 
former  bill  and  the  indebtedness  of  the  ac- 
ceptor to  the  drawer,  the  latter  bill  being  sold 
before  acceptance  for  full  value,  and  Its 
drawer  becoming  bankrupt  before  its  accept- 
ance, the  bankrupt  stating  to  the  purchaser  be- 
fore acceptance  that  be  would  not  be  called 
on  for  the  purchase  price,  and  the  acceptance 
being  made  without  knowledge  of  the  drawer's 
bankruptcy,  the  acceptor  subsequently  paying 
the  purchaser  its  amount  on  an  agreement  by 
the  latter  to  resist  any  claim  of  the  assignees 
in  bankruptcy,  such  purchaser,  when  sued  by 
the  assignees,  may  set  off  the  Indebtedness  of 
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the  bankrupt  on  the  former  bill  to  the  drawer 
of  it,  as  it  is  a  case  of  mutual  credit  as  to  the 
acceptor,  and  the  purchaser  stands  In  the  same 
position.  Sheldon  v.  Rothschild,  8  Taunt.  166, 
2  J.  B.  Moore,  48. 

Where  one  accepts  a  bill  of  exchange  for  one 
who  has  committed  a  secret  act  of  bankruptcy 
and  who  immediately  pays  a  creditor  with  it, 
and  later  in  the  same  day  the  bankrupt  agrees 
to  sell  the  acceptor  some  horses  as  security  for 
part  of  the  amount  of  the  acceptance,  and  the 
horses  are  subsequently  delivered  and  the  ac^ 
ceptor  pays  the  acceptance,  the  acceptor  can- 
not, in  trover  by  the  assignee  In  bankruptcy  for 
the  horses,  set  off  the  amount  paid  on  the  ac- 
ceptance, under  6  Geo.  IV.  chap.  16,  |  82,  on 
the  ground  that  the  sale  was  a  payment  pro 
tanto,  as  no  effect  can  be  given  to  a  set-off  in 
consequence  of  a  subsequent  sale  which  was  not 
thought  of  at  the  time  of  the  acceptance.  Car- 
ter y.  Breton,  6  Bing.  621^  4  Moore  &  P.  424, 
8  L.  J.  C.  P.  224,  31  Revised  Rep.  507. 
f  The  holder  of  a  bill  accepted  by  a  bankrupt, 
which  he  had  indorsed  away  at  the  time  of 
the  bankruptcy,  but  subsequently  took  up,  can- 
not set  it  off  against  a  bill  accepted  by  him  for 
the  bankrupt  after  the  bankruptcy.  Ea  parts 
Hall,  27  Viner,  Abr.  51. 

<■  In  an  action  by  an  assignee  In  bankruptcy  on 
t  note  executed  after  the  commission  in  bank- 
ruptcy and  assigned  to  the  assignee  in  bank- 
ruptcy the  defendant  cannot  set  off  a  bond 
given  before  the  bankruptcy  by  the  bankrupt 
to  the  defendant  and  another  who  is  dead,  as 
there  was  not  a  mutual  credit  before  the  bank- 
ruptcy within  the  bankruptcy  act  of  1800,  | 
42.  Mclver  v.  Wilson,  1  Cranch,  C.  C.  423,  Fed. 
Cat.  No.  8,833. 

In  A'«  parte  Harding,  Buck,  Bankr.  24,  an 
amount  due  from  the  solicitor  of  the  bankrupt  to 
the  latter  was  set  off  against  a  note  given  by 
the  bankrupt  to  the  solicitor  for  his  bill  of 
costs  in  connection  with  the  bankruptcy. 
I  Where  a  bank  makes  collections  of  drafts 
pla<*ed  by  bankrupts  in  Its  hands  in  the  ordin- 
ary course  of  business  within  four  months  be- 
fore the  petition  in  bankruptcy  was  llled,  the 
question  of  its  right  to  set  them  off  against  a 
claim  against  the  bankrupt  for  money  obtained 
under  an  Illegal  Judgment  by  confession  ren- 
dered against  the  bankrupts  within  such  four 
months  does  not  arise  where  it  delivered  such 
collections  to  the  sheriff  and  he  levied  on  them 
under  the  executions  on  such  Judgment.  Trad- 
ers' Nat.  Bank  y.  Campbell,  14  Wall.  87,  20  L. 
ed.  832. 

And  where  a  bank  takes  a  check  from  one 
largely  indebted  to  it,  knowing  him  to  be  In- 
solvent, and  indorses  the  amount  of  it  as  pay- 
ment on  a  note  which  the  bank  had  compelled 
him  to  give  the  day  before,  such  payment  by 
check  constitutes  a  fraudulent  preference,  and 
the  right  to  set  It  off  In  an  action  by  assignees 
against  the  bank  for  the  amount  realized  by  it 
under  a  Judgment  Improperly  obtained  on  such 
note  does  not  arise.     Ibid. 

In  Billon  y.  Hyde,  1  Atk.  126,  1  Yes.  Sr. 
327,  where  a  set-off  of  an  amount  paid  to  one 
for  a  bankrupt  had  been  refused  in  a  court  of 
law  in  assumpsit  by  the  assignees  of  the  bank- 
rupt for  money  paid  by  the  bankrupt  after  a 
private  act  of  bankruptcy  to  one  with  whom  he 
had  had  various  transactions  In  Indorsing  bills 
of  exchange,  Lord  Chancellor  Hardwicke  al- 
lowed the  set-off  on  the  ground  that  the  de- 
fendant had  acted  In  good  faith,  and  that  the 
assignees  in  bankruptcy,  by  bringing  assumpsit, 
had  affirmed  the  bankrupt's  contract. 

For  debts  created  and  matured  before  the 
bankruptcy,  see  supra,  I.  1. 

For  debts  maturing  after  the  bajikruptcy,  see 
infra.  III.  g. 
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For  matters  as  to  ftMlgnmenta,  tee  infra, 
IV.  d. 

As  to  setting  off  commercial  paper  against 
bank  deposits,  -see  supra,  I.  h ;  II.  d ;  infra.  111. 
f ;  IV.  c. 

As  to  particular  directions  or  agreements  as 
to  commercial  paper,  see  supra,  I.  e,  3;  infra, 
III.  d,  2. 

f.  Landlord  and  tenant. 

Where  a  trustee  in  bankruptcy  continues  a 
lease  to  the  bankrupt  from  year  to  year,  the 
landlord  cannot,  in  an  action  by  the  trustee  in 
bankruptcy  for  the  value  of  the  tillage  and 
cultivation  by  him,  set  off  rent  which  had  ac- 
crued before  the  bankruptcy,  as  there  are  no 
mutual  dealings,  within  32  &  33  Vict.  chap. 
71,  I  39. 

See  also  aupra,  I.  k ;  infra.  III.  L 

g.  Espcnsea  of,  or  payments  fyy,  assignees  for 

creditors. 

• 

An  assignee  for  creditors  will  be  allowed  to 
set  off,  in  an  action  by  the  assignee  in  bankrupt- 
cy for  the  value  of  the  property  transferred 
to  him,  the  value  of  property  distributed  In  good 
faith  in  specie  to  preferred  creditors  before  the 
bankruptcy.  Jones  v.  Kinney,  5  Ben.  259,  Fed. 
Cas.  No.  7,473. 

And  an  assignee  for  creditors  of  one  who  ifl 
adjudged  a  bankrupt  on  the  ground  that  the 
assignment  was  an  act  of  bankruptcy  may  set 
off  a  claim  for  his  services  as  assignee  before 
the  petition  in  bankruptcy  against  a  claim  for 
money  received  by  him  as  assignee  and  not  paid 
to  or  for  the  bankrupt  or  his  aaslgnee  in  bank- 
ruptcy, under  the  act  of  1867,  f  20,  authoriz- 
ing the  set-off  of  mutual  credits  If  the  claim 
waa  provable  against  the  estate,  and  contain- 
ing no  provision  that  notice  of  an  act  of  bank- 
ruptcy will  prevent  a  set-off.  Catlin  y.  Foster^ 
1  Sawy.  37,  Fed.  Caa.  No.  2,519. 

But  in  Re  Cohn,  6  Nat.  Bankr.  Reg.  879,  Fed. 
Caa.  No.  2,967,  an  assignee  for  creditors,  who 
was  required  to  surrender  the  assignor's  prop- 
erty to  an  assignee  in  bankruptcy,  although  per- 
mitted to  set  off  the  expense  of  making  a  sale 
of  the  property  on  the  ground  that  the  sale  was 
a  good  one,  was  not  permitted  to  set  off  an 
attorney's  fee  paid  by  him,  nor  another  at- 
torney's fee  which  he  thought  he  might  be  ad- 
judged to  pay,  the  court  expressly  disapproving 
the  preceding  case  of  Catlin  y.  Foster,  1  Sawy. 
37.  Fed.  Oas.  No.  2,519,  and  holding  that  such 
f  20  referred  only  to  creditors  of  the  bankrupt 
before  the  act  of  bankruptcy. 

And  an  assignee  for  creditors  cannot  set  off 
against  a  claim  of  the  assignee  In  bankruptcy 
for  accounts  collected  by  the  former  his  ex- 
penses Incurred  as  such  assignee,  as  the  assign- 
ment was  an  attempt  to  defeat  the  provisions 
and  operation  of  the  bankrupt  law.  Re  Stubbs, 
4  Nat.  Bankr.  Reg.  376,  Fed.  Cas.  No.  18,557. 

h.  Payments  by  bankrupt. 

Cash  payments  made  within  four  months  be- 
fore the  bankruptcy  cannot  be  set  off,  under  the 
act  of  1808,  i  68. 

Thus,  cash  payments  made  within  four 
months  of  the  flllng  of  the  petition  in  bank- 
ruptcy are  not  mutual  debts  or  mutual  credits 
within  such  section  so  as  to  entitle  the  cred- 
itor to  set  off  such  payments  and  prove  for  the 
balance  of  the  account.  Re  Ryan,  105  Fed. 
760,  5  Am.  Bankr.  Rep.  896,  Reversing  2  N.  B. 
N.  Rep.  693. 

And  payments  in  money  intended  to  be  ap- 
plied upon  an  existing  open  account  do  not  cre- 
ate a  case  of  mutual  debts  or  mutual  credits  be- 
tween the  bankrupt  and  the  creditor  within  such 
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flection  BO  as  to  entitle  the  creditor  to  proye  up 
a  elaim  for  the  balance  due  on  the  account  after 
allowing  credit  for  all  sums  paid.  In  an  action 
^T  the  trustee  to  recover  back  as  a  preference 
tbe  amounts  so  paid  by  the  tNinkrupt.  Re 
Ctirlsteosen.  101  Fed.  802,  4  Am.  Bankr.  Rep. 
202.  Affirming  2  N.  B.  N.  Rep.  695. 

The  preceding  case  was  followed  with  ap- 
proval In  He  Thompson*  2  N.  B.  N.  Rep.  1016. 

Bvt  In  He  Stoeyer,  3  N.  B.  N.  Rep.  242.  the 
referee  says  that  while  payments  by  the  bauk- 
rapt  may  not  be  technically  embraced  within 
tike  terms  ''mutual  debts  and  mutual  credits" 
w^ltbin  such  |  68  they  haye  the  same  effect  on 
the  result  of  the  transactions,  and  that  it  is 
obvious  that  an  Insolyenf  debtor  might  readily 
fi:l'ye  a  preference  to  one  of  his  creditors  within 
four  months  of  his  bankruptcy  in  yarious  ways 
<>y  which  mutual  debts  and  mutual  credits 
woald  be  maintained,  as  by  selling  merchandise 
or  lending  money  to  the  creditor  which  would 
constitute  an  offset  to  the  claims  of  the  bank- 
rupt, unless  the  creditor  was  aware  of  the  in- 
solvency. 

▲  mortgagee  under  a  chattel  mortgage  which 
to  void  in  Illinois  because  it  authorizes  the 
mortgagor  to  sell  the  property  mortgaged,  and 
because  the  mortgagee  delayed  in  taking  pos- 
•eflvlon  after  condition  broken,  cannot  set  off 
tbe  mortgage  debt  against  an  amount  received 
by  blm  for  goods  sold,  such  goods  haying  been 
taken  possession  of  by  him  nearly  three  months 
after  the  note  secured  fell  due,  and  a  bill  of 
■ale  of  the  goods  haytag  been  glyen  to  him  a 
day  or  two  thereafter,  as  such  transaction  mere- 
ly gtrea  the  mortgagee  a  fraudulent  preference. 
a^   Forbes,  5  Biss.  610,  Fed.  Cas.  No.  4,022. 

Tlie  assignees  in  bankruptcy  of  the  drawer 
of  a  bill  of  exchange  cannot  recoyer  back 
faoney  voluntarily  glyen  by  the  bankrupt  a 
few  days  before  the  bankruptcy  to  the  accommo- 
dation acceptor  of  a  bill  of  exchange  which 
fell  dne  after  the  issue  of  the  flat  In  bankruptcy, 
tbe  payment  not  being  made  In  contemplation 
of  bankruptcy.  Yates  v.  Hoppe,  9  C.  B.  541, 
14  Jur.  372,  19  L.  J.  C.  P.  N.  S.  180. 

Bnt  where  a  trader  after  stopping  payment 
generally  but  before  his  bankruptcy  sent  a  note 
to  a  particular  creditor  stating  that  it  was  to 
belp  blm  oyer  his  payments,  his  assignees  in 
bankruptcy  may  recoyer  such  money  in  assump- 
alt,  although  at  the  time  of  the  payment  a  bill 
for  a  larger  amount  was  coming  due  which  had 
been  accepted  by  the  creditor  for  the  bank- 
rupt's accommodation,  and  for  which  the  bank- 
<-npt  had  promised  to  proylde.  Guthrie  v. 
•Crossley,  2  Car.  ft  P.  301. 

Where,  after  a  trader  commits  an  act  of  bank- 
ruptcy, he  continues  dealing  with  his  factor 
^rbo  does  not  know  of  such  act,  the  assignees  in 
bankruptcy  may  recoyer  all  payments  made  to 
tbe  factor  within  two  months  before  the  issuing 
of  the  commission,  as  they  are  not  protected 
by  46  Geo.  III.  chap.  136,  |  3,  and  the  factor 
caanot  set  off  any  indebtedness  incurred  during 
such  period,  although  he  did  not  know  of  the 
act  of  bankruptcy.  Kinder  v.  Butterworth,  6 
Bam.  ft  C.  42,  0  Dowl.  ft  R.  47,  6  L.  J.  K.  B. 
23. 

See  also  Hankey  v.  Vernon,  8  Bro.  Ch.  318; 
Carter  v.  Breton,  6  Bing.  617,  4  Moore  ft  P. 
424,  8  L.  J.  C.  P.  224,  81  Reyised  Rep.  507; 
Traders'  Nat  Bank  y.  Campbell,  14  Wall.  87, 
20  L.  ed.  832.  supra,  II.  e ;  WInslow  y.  Bliss,  3 
tans.  222,  infra.  III.  f,  1. 

As  to  the  effect  of  the  form  of  action  on*  the 
right  of  set-off,  see  infra,  TI. 

As  to  giving  of  check  by  bankrupt  to  bank 
for  amount  of  deposit  as  payment,  see  infra, 
III.  f,  2. 

For   deposit   by   bankrupt   after   insolyency, 
•see  eupra,  II.  d,  2. 
-o5  Li.  nm  A* 


L  Set-off  of  ooete^ 

Where  costs  are  allowed  on  refusing  a  peti- 
tion to  haye  a  debtor  adjudged  a  bankrupt,  or 
on  the  annulment  of  an  adjudication  of  bank- 
ruptcy, the  creditor  cannot  haye  the  debt  due 
to  him  from  the  bankrupt  set  off  against  the 
costs. 

Thus,  where  a  petition  In  inyoluntary  bank- 
ruptcy is  dismissed  with  costs  against  the  pe- 
titioner, he  cannot  haye  his  debt  against  the 
bankrupt  set  off  against  the  costs.  Re  Lowen- 
Bteln,  8  Ben.  422,  Fed.  Caa  No.  8.572. 

And  the  debt  due  a  petitioning  creditor  from 
the  alleged  bankrupt  cannot  be  set  off  against 
costs  awarded  to  the  bankrupt  against  such 
creditor  on  annulling  the  adjudication  of  bank- 
ruptcy, under  12  ft  13  Vict.  chap.  106,  f  171, 
where  the  solicitor  has  not  been  paid  and  claims 
his  Hen.  Ea  parte  Cleland,  L.  R.  2  Ch.  808, 
36  L.  J.  Bankr.  N.  &  45,  17  L.  T.  N.  8.  187,  15 
Week.  Rep.  1,160. 

And  in  Kg  parte  Greenstock,  De  G.  Bankr.  Cas. 
230,  10  Jur.  122,  15  L.  J.  Bankr.  N.  9.  5,  the 
court,  on  annul  ling  the  flat  with  costs  on  the 
ground  that  no  act  of  bankruptcy  had  been 
committed,  stated  that  he  would  be  glad  to 
allow  a  set-off  of  the  costs  against  the  debt 
due  from  the  alleged  bankrupt  If  any  precedent 
therefor  could  be  found,  but  as  none  was  found 
the  order  was  In  the  usual  form. 

And  costs  ordered  to  be  paid  by  the  petition- 
ing creditor  on  superseding  a  commission  in 
bankruptcy  cannot  be  set  off  against  the  debt 
due  from  the  bankrupt  to  the  creditor  where 
they  were  not  taxed  until  after  the  issuing  of 
a  new  commission  under  which  the  offset  was 
sought  to  be  made,  as  a  debt  due  from  the  bank- 
rupt before  his  bankruptcy  cannot  be  set  off 
against  a  debt  due  to  him  after  the  commission 
issues.     B9  parte  Rhodes,  15  Ves.  Jr.  539. 

And  E9  parte  Whitehead,  1  Glyn  ft  J.  89, 
as  digested  In  2  Mews'  Digest,  col.  1236,  holds 
that  where  a  creditor  of  the  bankrupt  assigns 
his  estate  and  the  debts  due  to  him  to  trustees 
to  pay  his  creditors,  and  afterwards  proves  his 
debt  under  the  commission,  the  assignees  under 
the  commission  are  not  entitled  to  deduct  from 
the  dlyldend  on  that  proof  a  sum  due  from  the 
creditor  to  them  for  costs  upon  the  dismissal  of 
a  bill  filed  by  such  creditor  and  dismissed  suth 
sequent  to  the  assignment  and  prior  to  the 
proof. 

And  the  costs  of  Judgment  as  In  case  of  non- 
suit entered  up  against  the  plaintiff  after  he  has 
become  bankrupt  cannot  be  set  off  in  an  action 
by  the  assignees  of  the  bankrupt  against  the 
same  defendant,  as  there  Is  no  mutual  credit. 
West  y.  Pryce,  2  Bing.  455. 

Where  costs  of,  and  incidental  to,  a  speclsl 
case  are  awarded  to  a  bankrupt  against  a  pe- 
titioning creditor,  costs  previously  awarded 
against  the  bankrupt  in  fayor  of  such  creditor 
will  be  set  off  against  them.  B9  parte  Haw- 
ley,  4  Deacon  ft  C.  572,  2  Mont,  ft  A.  59,  4  L. 
J.  Bankr.  N.  S.  17. 

In  Ew  parte  Harding,  Buck,  Bankr.  24,  an 
amount  due  from  the  solicitor  of  the  bankrupt 
to  the  latter  was  set  off  against  a  note  glyen 
by  him  to  the  solicitor  for  his  bill  of  costs  in- 
curred in  connection  with  the  bankruptcy. 

And  In  Ew  parte  Munk,  2  Deacon  ft  C.  120, 
costs  awarded  to  a  bankrupt  on  refusal  of  a 
petition  before  hearing  to  compel  him  to  glye 
security  for  costs  of  an  action  by  him  to  try 
the  yalldlty  of  the  commission  were  directed  to 
be  set  off  against  costs  awarded  against  him  on 
the  refusal  of  a  prior  petition  by  him  to  super- 
sede the  commission. 

The  court  of  bankruptcy  will  not  allow  costs 
of  proceedings  In  the  high  court  to  be  set  off 
against  costs  of  proceedings  in  bankruptcy  to 
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the  prejadlce  of  the  solicitor's  lien.  E»  parte 
Grlfttn,  42  L.  J.  Bankr.  N.  S.  28,  L.  R.  14  Ch. 
DlT.  37,  42  L.  T.  N.  S.  704,  28  Week.  Rep.  714. 

And  costs  of  proceedings  In  bankruptcy  can- 
not be  set  off  in  the  common  pleas  against  dam- 
ages and  costs  recovered  in  that  court,  but  the 
application  should  be  addressed  to  the  court  of 
bankruptcy.  Woodroffe  y.  Wootton,  4  Scott, 
864. 

And  on  a  petition  by  a  creditor  for  a  super- 
sedeas the  court  of  review  has  no  Jurisdiction 
of  the  question  as  to  the  creditor's  right  to  set 
off  a  debt  due  to  him  by  the  bankrupt  against 
the  costs  of  a  prior  petition  to  the  Lord  Chan- 
cellor for  a  supersedeas  to  which  he  was  held 
entitled.  Bw  parte  Thomas,  1  Deacon  &  C. 
448. 

j.  Bet-off  after  diecharge. 

The  obligation  of  a  bankrupt  before  his  dis- 
charge cannot  be  set  off  against  a  ciaim  In  his 
favor  contracted  since  his  discharge.  Petit- 
pain  V.  Bedeau,  6  La.  Ann.  411. 

And  a  debt  due  from  a  bankrupt  at  the  time 
of  his  bankruptcy  cannot  be  set  off  in  an  action 
commenced  by  the  bankrupt  after  obtaining  his 
certificate  for  the  price  of  goods  sold  by  him 
after  the  bankruptcy  and  before  obtaining  the 
certificate,  as  such  old  debt  is  barred  by  the 
certificate.  Hayllar  v.  Sherwood,  2  Nev.  &  M. 
401. 

But  one  sued  for  the  conversion  of  parts  of  a 
steam  engine  repaired  by  him  Is  not  prevented 
from  recouping  a  claim  for  work  in  repairing 
the  engine  by  the  fact  that  before  the  action 
was  commenced  he  had  made  an  assignment  in 
bankruptcy  and  had  obtained  his  discharge,  as, 
although  his  claims  passed  to  his  assignees 
In  bankruptcy,  they  passed  subject  to  the 
right  of  set-off  or  recoupment,  which  right  ex- 
isted in  the  bankrupt  as  well  as  in  his  assignee. 
Stow  y.  Yarwood,  20  III.  497. 

III.  Immaturity  of  dehta  or  claime  at  time  of 

insolvency, 

ft.  In  general. 

The  immatority  of  a  debt  or  claim  at  the 
time  of  the  bankruptcy  has  not  generally  been 
held  to  prevent  a  set-off  under  the  bankruptcy 
statutes  relating  to  set-off  of  mutual  debts  and 
mutual  credits,  provided  the  claim  is  of  such  a 
nature  that  it  must  terminate  in  a  debt. 

Thus,  in  B'oliett  v.  Buyer,  4  Ohio  St.  686,  the 
court  remarks,  obiter,  that  the  bankruptcy  stat- 
utes have  generally  permitted  a  set-off  of  mutual 
credits  whether  due  or  not,  and  have  therefore 
administered  a  much  broader  equity  than  the 
ordinary  law  of  set-off. 

And  a  debtor  of  a  bankrupt  may  set  off  a 
debt  due  him  from  the  bankrupt,  although  the 
former  debt  was  not  due  at  the  time  of  the 
bankruptcy.  Re  City  Bank  of  Savings,  L.  & 
Discount,  6  Nat.  Bankr.  Reg.  71,  Fed.  Cas.  No. 
2,742. 

To  permit  a  set-off  on  the  ground  of  "mutual 
credits"  under  the  act  of  1867,  |  20,  the  claim 
or  demand  must  be  such  that  it  will  terminate 
in  a  debt.  Libby  y.  Hopkins,  104  U.  S.  303, 
26  L.  ed.  760. 

And  in  Itose  v.  Hart,  8  Taunt.  499,  2  J.  B. 
Moore,  547,  Gibbs,  Ch.  J.,  says  that  something 
more  is  meant  by  mutual  credits  than  the  words 
"mutual  debts"  Import,  and  yet  upon  the  final 
settlement  it  is  only  enacted  that  one  debt 
shall  be  set  off  against  another,  which  shows 
that  the  legislature  meant  such  credits  only  as 
must  in  their  nature  terminate  in  debts,  as 
where  a  debt  is  due  from  one  party  and  credit 
given  by  him  to  the  other  for  a  sum  of  money 
payable  at  a  future  day  and  which  will  then  be- 
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come  a  debt,  or  where  there  is  a  debt  on  one 
side  and  a  delivery  of  property  with  directions 
to  turn  it  into  money  on  the  other,  In  which 
case  the  credit  so  given  must  In  its  nature  ter- 
minate in  a  debt,  and  the  balance  will  be  taken 
on  the  two  debts,  and  the  words  of  the  statute 
will  in  all  respects  be  complied  with ;  but  where 
there  is  a  mere  deposit  of  property  without  any 
authority  to  turn  it  into  money,  no  debt  can 
ever  arise  out  of  it,  and  therefore  it  is  not  a 
credit  within  the  meaning  of  the  statute. 

And  in  Van  Wagoner  v.  Paterson  Gaslight 
Co.  23  N.  J.  L.  283,  which  was  an  action  by  the 
receivers  of  an  Insolvent  bank  under  the  New 
Jersey  statute  authorising  receivers  to  allow 
a  set-off  in  case  of  "lAutua!  dealings,"  the  court 
makes  quite  extensive  remarks  on  the  question 
of  set-off  in  bankruptcy  cases,  and  states  that 
set-off  was  allowed  In  such  cases  before  the 
passage  of  4  &  5  Anne,  chap.  17,  which  was  the 
first  statute  authorizing  a  set-off,  and  that  the 
greater  extent  to  which  set-off  was  allowed  in 
bankruptcy  cases  was  doubtless  owing  to  the 
natural  equity  of  the  practice  and  the  injus- 
tice of  compelling  one  of  two  mutual  debtors 
to  pay  In  full  and  then  receive  only  a  dividend 
on  the  debt  due  to  him. 

Where  a  creditor  of  the  bankrupt  for  a  cer^ 
tain  amount  already  due  Is  a  debtor  to  him  on 
a  bond  for  a  larger  amount  not  yet  due  he  may 
have  the  amount  due  him  from  the  bankrupt 
deducted  from  .the  amount  of  the  bond,  under 
5  Geo.  II.  chap.  30,  |  28,  as,  although  it  is  not 
strictly  a  mutual  debt,  both  debts  not  being 
due,  it  is  a  mutual  credit,  the  bankrupt  giving 
a  credit  in  consideration  of  the  bond,  and  the 
other  party  giving  the  bankrupt  credit  for  the 
debt  he  owes  on  simple  contract.  Ea  parte 
Prescot,  1  Atk.  230. 

And  Re  Rose,  1  Manson,  218,  as  digested  in  2 
Mews'  Digest,  col.  890,  holds  that  a  bare  an- 
tbority  to  a  shopkeeper  by  a  customer  to  sell 
chattels  deposited  with  him  for  safe  custody, 
if  executed,  gives  the  shopkeeper  a  right  of 
set-off  on  the  customer's  bankruptcy. 

And  where  pearls  are  purchased  by  two  per^ 
sons  with  money  advanced  by  one  of  them,  the 
profit  and  loss  to  be  equally  divided,  and  the 
other  becomes  bankrupt  before  the  goods  are 
sold  by  the  one  advancing  the  money,  the  lat- 
ter may,  when  sued  by  the  assignee  In  bank- 
ruptcy for  the  bankrupt's  share  of  the  profits, 
set  off  an  Indebtedness  due  from  the  bankrupt 
at  the  time  of  the  bankruptcy,  as  there  is  a 
case  of  mutual  credit  within  5  Geo.  II.  chap.  SO, 
i  28,  and  although  the  debt  had  not  yet  arisen 
at  the  time  of  the  bankruptcy  it  would  arise 
when  the  pearls  were  sold.  French  v.  Fenn,  8 
Dougl.  207. 

The  preceding  case  was  distinguished  In 
Young  V.  Bank  of  Bengal,  1  Deacon,  Bankr.  622, 
1  Moore,  P.  C.  150,  infra.  III.  d,  2,  with  the 
statement  that  It  goes  farther  than  any  preced- 
ing case  except  Ea  parte  Deeze,  1  Atk.  228, 
eupra^  I.  e,  2,  which  case  is  disapproved  there- 
in. 

Where,  on  the  dissolution  of  a  partnership, 
the  continuing  partner  agrees  to  pay  the  re- 
tiring partner  a  certain  amount,  which  amount 
Is  not  to  be  paid  until  the  satisfaction  of  cer- 
tain mortgages  on  the  premises,  and  the  con- 
tinuing partner  l>ecome8  bankrupt  and  his  as- 
signees pay  the  mortgages  before  the  retiring 
partner  proves  his  debt,  the  assignees  are  en- 
titled to  deduct  the  sums  so  paid  by  them 
from  the  dividend  on  the  sum  due  to  the  re- 
tiring partner  at  the  time  of  the  bankruptcy. 
Rowe  V.  Anderson,  4  Sim.  267.  But  see  'Ab- 
bott V.  Hicks,  6  Bing.  N.  C.  578,  7  Scott,  715. 
infra,  HI.  b. 

A  Judgment  obtained  by  an  assignee  in  bank- 
ruptcy against  a  bank  for  the  penalty  for  vlo- 
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latino  the  usury  law  aud  the  unsecured  claim 
of  the  bank  against  the  bankrupt  for  the  debt 
In  which  the  usury  was  charged  do  not  consti- 
tote  mutual  debts  within  the  act  of  1867,  |  20, 
eatltling  the  assignee  to  set  off  the  judgment 
against  the  debt  due  the  bank,  as  the  Judgment 
was  not  a  debt  existing  at  the  time  of  the  bank- 
ruptcy. Wilson  V.  National  Bank,  1  McCrary, 
53S,  3  Fed.  391, 

Wb«re  the  directors  of  a  company  assign  their 
salaries  and  shares  to  the  company  to  secure 
debts  due  from  them  on  their  private  accounts, 
and  empower  the  company  to  direct  a  committee 
of  the  treasury  to  retain  such  salaries  and  divi- 
dends and  sell  their  shares  for  payment  of  their 
debts,  bat  direct  that  until  an  order  is  passed 
to  tbat  effect  it  shall  be  lawful  for  each  director 
to  receive  his  salary  and  dividends,  and  one 
of  the  directors  becomes  bankrupt  before  such 
order  is  made  and  while  the  shares  are  still  In 
his  name  owing  a  debt  to  the  company,  his  as- 
signee in  bankruptcy  is  entitled  to  the  shares 
as  asnlnst  the  company,  but  the  latter  has  the 
right  to  set  off  against  the  debt  due  it  the  divi- 
dends and  salary  due  the  director  at  the  time  of 
th^  bankruptcy.  Nelson  v.  London  Assur.  Co. 
2  Sim.  &  Stu.  202. 

And  Howe  v.  Snow,  3  Allen,  111,  which  was 
a  case  under  the  Massachusetts  insolvency  law, 
holds  that  where  a  stockholder  of  an  insolvent 
corporation  has  been  compelled  to  pay  debts 
of  the  corporation  subsequent  to  the  commence- 
ment of  Insolvency  proceedings,  he  cannot  set 
off  the  amount  so  paid  in  an  action  by  the  as- 
signee in  insolvency  against  him  to  recover  a 
debt  due  the  corporation,  as  there  are  no  mu- 
tual debts  or  mutual  credits  within  Mass.  Gen. 
Stat.   chap.  130,  |i  1-8. 

A  Judge's  order  made  by  consent  acknowledg- 
ing a  reference  pending,  and  agreeing  that  In 
case  the  arbitrator  finds  any  amount  due  from 
the  plaintiff  to  the  defendant  it  shall  be  set 
off  against  a  sum  awarded  to  the  plaintiff, 
amaunts  to  an  agreement  by  the  plaintiff  to 
allow  the  defendant  a  right  of  set-off  of  the 
amoont  to  be  thus  ascertained,  which  is  bind- 
ing upon  his  assignees  on  his  subsequently  be- 
coniing  bankrupt,  although  the  amount  had  not 
been  ascertained  at  the  time  of  the  bankruptcy. 
E»  parte  Michle,  1  Mont.  D.  &  De  O.  181. 

For  effect  of  immaturity  of  claim  at  the  time 
InsoWency  occurs  upon  the  right  of  set-off  gen- 
erally, see  note  to  Fera  v.  Wickham  (N.  Y.)  17 
L.  B.  A.  456. 

b.   Uncertainty  or  contingency  of  cZalms. 

No  set-off  is  allowable  where  the  claim  sought 
to  be  used  for  that  purpose  is  uncertain  or  con- 
tingent at  the  time  of  the  suit;  and  under 
the  earlier  cases  the  set-off  was  not  allowed  if 
It  was  contingent  at  the  time  of  the  bank- 
mptcy. 

Thus,  In  Ba  parte  Groome,  1  Atk.  115,  Lord 
CThanceilor  Hardwicke,  puttlag  a  supposed  case 
nnder  5  Geo.  II.  chap.  80,  |  28,  providing  for 
a  set-off  In  case  of  mutual  credit  or  mutual 
debts  by  the  bankrupt  and  another  person  "at 
any  time  before  such  person  became  bankrupt,'* 
asked  If  it  would  not  be  a  great  hardship  upon 
the  other  creditors  if  one  owing  a  debt  to  the 
bankrupt  might  set  off  a  debt  due  him  from  the 
bankrupt  on  a  bond  upon  a  contingency  which 
took  place  after  the  bankruptcy. 

And  a  contract  to  Indemnify  upon  a  contin- 
gency one  who  subsequently  becomes  bankrupt 
from  any  loss  which  might  accrue  from  his  re- 
taining in  Ills  magaslne  pewder  sold  by  the 
guarantor  to  a  third  person,  no  loss  on  such 
guaranty  occurring  to  the  bankrupt  until  after 
bis  bankruptcy,  does  not  constitute  a  mutual 
credit  under  5  Geo.  II.  chap.  80,  |  28,  so  as  to 
entitle  the  guarantor,  when  sued  by  the  as- 
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slgnees,  to  set  off  a  balance  on  account  due 
him  from  the  bankrupt.  Sampson  v.  Burton, 
2  Brod.  &  B.  50,  4  J.  B.  Moore,  515. 

And  a  claim  against  the  bankrupt  super- 
cargo of  a  ship  for  falling  to  keep  the  vessel  In^ 
sured  cannot  be  set  off  in  an  action  by  the  as- 
signees in  bankruptcy  against  the  owners  of 
the  vessel  for  money  expended  in  repairs  and 
supplies,  as  such  claim  is  uncertain  and  con- 
tingent in  its- nature.  Brown  v.  Cuming,  2  Cal. 
33. 

Defendants,  In  a  suit  by  assignees  in  bank- 
ruptcy for  a  debt  due  the  bankrupt,  cannot  set 
off  a  demand  arising  under  an  agreement  be- 
tween them  and  the  bankrupt,  stating  that  in 
order  to  end  all  controversy  between  them  as 
to  the  amount  of  a  loss  to  the  defendants  from 
the  bankrupt's  misconduct  It  should  be  fixed  at 
a  specified  amount,  and  that  in  payment  there- 
of the  bankrupt  should  recommend  parcels  of 
cotton  during  the  period  of  four  years,  the  bank- 
rupt undertaking  that  the  clear  profits  during 
such  period  should  be  the  amaunt  fixed  on,  and 
agreeing  that  If  they  were  not  he  would  pay  the 
difference  at  the  end  of  that  period,  where  the 
bankruptcy  occurred  before  its  termination,  as 
the  demand  is  not  one  payable  at  all  events,  but 
depends  upon  a  contingency.  Hancock  v.  Ent- 
whistle,  3  T.  R.  435. 

Where,  on  the  diBSolntlon  of  a  firm,  the  re- 
tiring partner  agrees  to  pay  the  continuing  part- 
ners a  specified  amount  as  his  share  of  the  1  la- 
bilities, and  the  continuing  partners  agree  to 
pay  a  debt  of  a  specified  larger  amount  due 
from  the  firm,  and  they  become  bankrupt  with- 
out having  paid  such  debt,  the  retiring  partner, 
when  sued  for  the  amount  he  has  agreed  to  pay, 
cannot  set  off  the  debt  which  the  bankrupts 
agreed  to  pay  and  on  which  he  is  contingently 
liable,  as  it  Is  not  certain  that  he  will  ever 
have  to  pay  It,  and  It  is  not  a  mutual  credit, 
debt,  or  demand  within  6  Geo.  IV.  chap.  16, 
fi  50.  Abbott  V.  Hicks,  5  Bing.  N.  C.  678,  7 
Scott,  715,  8  L.  J.  C.  P.  N.  S.  314,  8  Jur.  871. 
But  see  Rowe  v.  Anderson,  4  Sim.  267,  aupra, 
III.  a. 

And  In  Morgan  ▼.  Woxdsll  the  court  states 
that  nnder  the  Bngllsh  bankruptcy  acts  the 
provision  as  to  mutual  credits  did  not  extend 
to  claims  which,  when  the  moment  of  set-off 
arrived,  were  still  wholly  contingent  and  un- 
certain, such  as  a  claim  on  a  covenant  by  a  part- 
ner to  save  his  copartners  harmless  from  part- 
nership debts,  none  of  which  the  covenantee 
had  been  called  upon  to  pay  at  the  time  of  the 
suit,  but  that  if  payment  had  been  made  l>e- 
fore  suit  the  set-off  would  be  allowable,  although 
at  the  time  of  the  bankruptcy  the  claim  was 
still  contingent. 

Where  two  parties  are  by  agreement  Jointly 
entitled  to  the  benefits  of  a  charter  party,  and 
one  of  them,  after  assigning  his  interest  and 
giving  notice  to  the  other,  becomes  bankrupt, 
and  the  assignees  of  the  charter  party  sue  upon 
It  In  the  name  of  the  assignor,  the  other  party 
cannot  rely  on  a  set-off  on  the  ground  of  mu- 
tual credit  between  him  and  the  assignor,  un- 
der 6  Geo.  IT.  chap.  16,  |  50,  as  all  the  assign- 
or's Interest  In  the  charter  party  had  passed 
away  before  the  bankruptcy,  and  consequently 
the  contingency  on  which  mutual  accounts 
were  to  be  taken  never  arose.  Boyd  v.  Mangles, 
16  Mees.  ft  W.  337. 

See  also  Brandon  v.  Brandon,  8  Swanst.  312, 
2  Wlls.  14,  infra.  III.  e,  1. 

As  to  right  of  set-off  on  a  note  or  bill  paid 
by  the  debtor  of  the  bankrupt  after  the  in- 
solvency, see  infra.  III.  d,  2 ;  III.  g. 

As  to  right  of  set-off  in  case  of  a  loss  on  an 
insurance  policy  occurring  after  the  bankruptcy, 
see  infra.  III.  e,  2,  b;  III.  h,  2. 

As  to  right  of  set-off  In  case  of  an  endowment 
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fMlIey    maturing    after    the    bankruptcy,    see 
infra.  III.  h. 

As  to  right  of  set-off  of  a  surety  who  Is 
compelled  to  pay  the  obligation  of  the  bank- 
rupt after  the  bankruptcy,  see  infra.  III.  j. 

c  Breach  of  contract. 

Damages  from  a  breach  of  contract  other 
'than  as  to  the  payment  or  appHcatlon  of  the 
particular  fund  In  question  may  be  set  off. 

Thus,  a  debtor  of  a  bankrupt  may,  under  the 
act  of  18G7,  S  20,  set  off  an  amount  paid  by  him 
after  the  bankruptcy  to  redeem  from  a  tax  sale 
land  sold  to  him  by  the  bankrupt  before  the 
•bankruptcy  by  a  deed  containing  the  usual  cotc- 
nants  of  warranty.     Be  Carrier,  30  Fed.  103. 

And  where  a  company  has  a  contract  for  pav- 
ing a  street,  one  of  the  provisions  of  which  re- 
tquires  It  to  keep  the  street  in  repair  for  a  spe- 
cified period  at  a  specified  price,  and  before 
the  paving  is  entirely  completed  the  company 
.goes  Into  liquidation  rendering  it  Impossible  for 
It  to  perform  Its  contract  to  keep  the  street  in 
•repair,  the  commissioners  of  sewers  can  set  off 
against  the  claim  of  the  liquidator  for  work 
•done  the  damsges  resulting  from  the  company's 
inability  to  carry  out  Its  contract,  under  82  & 
88  Vict.  chap.  71,  I  80,  the  amount  of  which 
•can  be  proved  In  the  winding  up  of  the  com- 
'Pany;  but  no  right  of  set-off  on  the  ground  of 
mutual  credits  exists  under  such  section  In 
•favor  of  the  commissioners  as  against  one  to 
whom  the  company  had,  before  the  commence- 
ment of  the  liquidation,  assigned  its  rights  un- 
der the  contract.  Lee  ft  Chapman's  Case,  L. 
B.  80  Ch.  DIv.  216,  &4  L.  J.  Ch.  N.  8.  400,  58 
L.  T.  N.  8.  65,  83  Week.  Rep.  518. 

As  tQ  where  the  claims  mature  before  the  in- 
solvency occurs,  see  eupra,  1.  d. 

For  breach  of  agreement  as  to  payment  or 
application  of  the  particular  fund  in  question, 
or  to  pay  cash  for  goods  purchased,  see  aupra, 
I.  • ;  II.  b ;  infra.  III.  d. 

A.  Security  for  particular  deht  or  epeciai  M- 
rectione  or  agreemente  as  to  application  or 
payment  of  funde. 

1,  In  general. 

Although  the  decisions  on  this  question  are 
•quite  confiicting  the  weight  of  authority  seems 
to  be  that  the  set-off  will  not  be  allowed  except 
in  cases  where  property  Is  intrusted  to  the  cred- 
itor with  irrevocable  power  to  sell  and  apply 
the  proceeds  on  the  debt,  In  which  case  any 
«urplus  arising  on  a  sale  after  the  bankruptcy 
occurs  may  be  set  off  against  other  Indebtedness 
of  the  bankrupt,  even  though  the  particular 
•debt  had  been  paid  In  full  before  the  sale. 

Thus,  where  a  debtor  owes  the  same  cred- 
itor a  debt  secured  by  mortgage  end  one  on 
account,  and  pays  him  the  amount  of  the  mort- 
jTsge  debt  with  the  direction  that  It  be  ap- 
plied on  such  debt,  and  the  creditor  wrong- 
fully refuses  to  so  apply  it  but  retains  the 
money,  and  the  debtor  within  four  months 
thereafter  becomes  bankrupt,  the  creditor  can- 
not, as  against  the  assignees  In  bankruptcy,  set 
off  the  debt  on  account  against  the  money  so 
received,  as  it  is  not  a  case  of  mutaal  debts  or 
mutual  credits  within  the  act  -of  1867,  |  20. 
the  money  having  been  sent  for  a  specific  pur- 
pose.    Stewart  v.  Hopkins,  30  Ohio  St.  502. 

But  in  Ex  parte  Caylus,  1  Low,  Dec.  550,  Fed. 
Cas.  No.  2,534,  the  court  stated  that  under  the 
rule  as  stated  by  Rose  v.  Mart,  8  Taunt.  409, 
2  J.  B.  Moore,  547,  aupra,  I.  e,  2,  one  to  whom 
goods  were  consigned  for  sale  on  commission 
by  the  bankrupt  before  his  bankruptcy  might 
set  off,  under  the  act  of  1867,  |  20.  the  proceeds 
of  a  sale  after  the  appointment  of  an  assignee 
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in  bankruptcy  against  a  larger  amonnt  due 
him  from  the  bankrupt  as  the  original  purchase 
price  of  the  goods  by  the  bankrupt  from  such 
consignee. 

Where  a  creditor  of  one  known  to  be  finan- 
cially embarrassed  agrees  to  receive  his  goods 
for  sale  and  treat  the  same  as  a  special  and 
Independent  account  and  In  settlement  turn 
over  the  cash  or  notes  received,  he  cannot  after 
his  debtor's  bankruptcy  set  off  his  old  Indebted- 
ness against  a  claim  for  money  received  on  such 
sales,  as  In  regard  thereto  he  Is  a  trustee  for 
all  the  creditors.  Re  Troy  Woolen  Co.  8  Nat. 
Bankr.  Reg.  412,  ITed,  Caa.  No.  14,203. 

One  having  securities  for  specified  advances 
to  a  bankrupt  cannot  set  off  another  debt  due 
from  such  bankrupt  against  a  claim  of  the  as- 
signees in  bankruptcy  for  money  collected  on 
such  securities  after  the  filing  of  the  petition 
in  bankruptcy  in  excess  of  the  amount  of  the 
advances  for  which  the  securities  were  given. 
Clark  V.  Iselin,  10  Blatchf.  204,  Fed.  Cas.  No. 
2,825,  Reversed,  but  not  as  to  this  point.  In  21 
Wail.  360,  22  L.  ed.  568. 

Where  a  contract  with  Improvement  commis- 
sioners provides  that  the  plant  of  the  contract- 
or used  in  performing  the  contract  shall  be 
deemed  the  property  of  the  commissioners  for 
the  time  being,  and  shall  not  be  removed  dur- 
ing the  progress  of  the  work,  and  shall  be  sub- 
ject to  be  used,  although  the  contract  is  taken 
out  of  the  contractor's  hands,  and  the  con- 
tractor becomes  bankrupt  before  the  completion 
of  the  work,  there  is  no  such  mutual  dealing 
between  him  and  the  commissioners,  within  32 
&  33  Vict.  chap.  71,  i  89,  as  will  entitle  the  com- 
missioners to  set  off  against  an  amount  received 
by  them  on  the  sale  of  such  plant  a  debt  due 
to  them  from  the  bankrupt.  E9  parte  Bolland, 
L.  R.  8  Ch.  Dlv.  225,  47  L.  J.  Bankr.  N.  8.  62, 
88  L.  T.  N.  S.  862,  26  Week.  Rep.  512. 

Where  cigars  are  deposited  by  a  company 
with  one  of  Its  creditors  as  security  for  a  spe- 
cific debt  to  be  retained  until  the  debt  Is  paid, 
with  directions  to  the  creditor  to  sell  the  cigara. 
If  possible,  and  apply  the  proceeds  on  the  debt, 
and  an  order  for  the  winding  up  of  the  com- 
pany Is  afterwards  made,  and  the  liquidator, 
after  paying  the  specific  debt  in  full  and  de- 
manding the  return  of  the  cigars  which  have 
not  been  sold  brings  an  action  of  detinue  for 
them,  the  defendant  cannot  set  off  another  debt 
due  him  from  the  company,  under  46  &  47  Vict, 
chap.  52,  I  88,  which  Is  made  applicable  by  the 
English  judicature  act  of  1875,  |  10,  to  cases 
of  winding  up,  providing  that  where  there  have 
been  mutual  credits,  mutual  debts  or  other 
mutual  dealings  between  the  bankrupt  and  any 
other  person  proving  or  claiming  to  prove  a 
debt,  an  account  shall  be  taken  of  what  is  due 
from  one  party  to  the  other,  and  the  balance 
of  the  account,  and  no  more,  shall  be  paid,  aa 
such  section  applies  only  where  the  claims  are 
such  as  result  li^  pecuniary  liability  on  each 
side,  and  not  where  the  claim  of  one  party  la 
for  the  return  of  the  goods.  Eberle's  Hotel  Co. 
V.  Jones,  L.  R.  18  Q.  B.  Dlv.  459,  56  L.  J.  Q. 
B.  N.  8.  278,  85  Week.  Rep.  467. 

But  where  pictures  are  deposited  with  auc- 
tioneers for  sale  at  prices  to  be  approved  by 
the  owner,  who  becomes  bankrupt  while  such 
authority  is  unrevoked,  the  auctioneers  may 
set  off,  against  the  trustee's  right  to  recover 
the  proceeds  of  a  subsequent  sale  of  the  pictures, 
an  amount  due  them  from  the  bankrupt  at  the 
time  of  the  bankruptcy  for  a  sale  of  furniture 
and  an  attempted  sale  of  a  house  for  the  bank* 
rupt  under  such  f  38,  as  there  are  mutual  cred- 
its and  mutual  dealings,  there  being  a  debt  due 
from  the  bankrupt,  and  a  delivery  of  property 
by  the  bankrupt  with  directions  to  turn  It  Into 
money,  the  dealings  being    consequently    sach 
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would  end  on  each  side  In  a  money  claim. 
Palmer  t.  Day  [1896]  2  Q.  B.  618,  6€  L.  J.  Q. 
B.  N.  S.  807,  2  Hanson,  886,  44  Week.  Rep. 
14. 

For  cases  in  which  the  debt  or  claim  Is  ma- 
ture before  the  bankruptcy  occurs,  see  aupra,  I. 

For  cases  In  which  goods  are  purchased  after 
tlie  bankrupt's  insolvency  with  an  sgreement 
to  pay  cash,  which  was  not  carried  out,  see 
MugM-a,  II.  b. 

2.  BankinQ  and  oommeroial  paper. 

Where  goods  are  shipped  under  an  agreement 
by  the  consignees  to  accept  bills  of  exchange 
drawn  on  them  for  a  specified  part  of  the  ralue 
of  the  cargo,  and  to  waive  any  lien  they  may 
h&Te  on  such  goods  on  account  of  prior  Indorse- 
ments of  other  bills  for  the  benefit  of  other 
shippers,  and  the  consignees  refuse  to  accept 
Cbe  bills  and  subsequently  sell  the  goods  shipped 
to  them,  after  which  the  shippers  become  bank- 
rupt, the  consignees  may,  notwithstanding  their 
agreement,  set  off  against  the  proceeds  of  such 
soods  an  Indebtedness  due  to  them  from  the 
t>ankrupt  because  of  payments  which  tkey  were 
required  to  make  after  the  bankruptcy  because 
of  such  Indorsements.  Marks  v.  Barker,  1 
Wash.  C.  C.  178,  Fed.  Caa  No.  0,096. 

Where  one  agrees  to  indorse  an  accepted  bill 
to 'another  in  consideration  that  the  latter  shall 
accept  and  deliver  to  the  former  a  bill  for  a 
specified  larger  amount,  which  Is  done,  the 
former  cannot.  In  an  action  by  the  assignees  in 
bankruptcy  of  the  latter  to  compel  him  to  In- 
dorse the  bill  as  agreed,  set  off  the  amount  of 
tlie  bill  accepted  by  the  bankrupt,  as  it  is  not 
-a  case  of  mutual  credit  within  6  Geo.  IV.  chap. 
16,  §  50,  the  provision  as  to  mutual  credits 
1»eing  confined  to  debts  between  the  bankrupt 
.and  other  parties  or  transactions  necesnarlly 
ending  In  debts^  and  not  to  a  cause  of  action 
<or  nonperformance  of  a  contract.  Rose  v. 
-Sims,  1  Bam.  &  Ad.  521.  9  L.  J.  K.  B.  86. 

But  In  an  action  by  assignees  in  bankruptcy 
tor  not  accepting,  pursuant  to  agreement,  a  bill 
of  exchange  by  way  of  part  payment  for  goods 
«old  by  the  bankrupt  to  defendant,  the  latter 
snay  set  off  a  debt  due  him  from  the  bankrupt 
for  money  lent  to,  paid  out  and  expended  for, 
the  bankrupt  at  his  request,  under  such  section, 
as  the  claims  may  be  considered  as  "mutual 
credits"  so  that  "one  debt  or  demand"  may  be 
set  off  against  the  other,  the  claim  against  the 
bankrupt  being  a  debt,  or  demand  which  must 
necessarily  terminate  In  a  debt,  the  amount  of 
which,  though  unliquidated,  is  capable  of  re- 
duction to  certainty  by  a  simple  calculation. 
Olbson  V.  Bell,  1  Blng.  N.  C.  743,  1  Scott,  712, 
1  Hodges,  136,  4  L.  J.  C.  P.  N.  S.  242. 

In  this  case  the  case  of  Rose  v.  Sims,  1  Bam. 
.*  Ad.  521,  9  L.  J.  K.  B.  85,  8upra,  was  dis- 
tinguished  on   the   ground   that   that   was  an 
agreement  to  Indorse,  Instead  of  to  accept,  the 
bill  of  exchange. 

Where  goods  are  purchased  on  two  different 
occasions,  and  the  purchaser  accepts  bills  of 
exchange  payable  in  six  months,  and  when  the 
first  falls  due  the  purchaser  gives  in  payment 
a  bill  for  a  larger  amount  accepted  by  a  third 
person,  the  seller  promising  to  pay  the  balance 
to  the  purchaser  when  the  bill  Is  paid,  and  the 
latter  becomes  bankrupt  two  days  after  the  bill 
Is  paid,  the  seller,  in  an  action  by  the  assignees 
In  bankruptcy  for  such  balance,  may  set  off  the 
acceptance  given  for  the  second  purchase,  al- 
though It  is  not  yet  due  and  notwlthstaindlng 
the  agreement  to  turn  over  the  balance,  as  It  Is 
a  case  of  mutual  credit  within  5  Geo.  II.  chap. 
30,  S  28.     Atkinson  v.  Elliott.  7  T.  B.  378. 

Where  one  accepts  bills  of  exchange  for  one 
who  consigns  goods  to   foreign  merchants  to 
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be  sold  on  commission,  the  acceptor  being  a 
member  of  such  firm,  on  an  agreement  by  the 
consignor  that  the  proceeds  of  the  goods  con- 
signed shall  be  applied  to  the  liquidation  of 
advances  on  the  goods  made  by  such  accept- 
ances, the  acceptor  may,  when  sued  by  the  as* 
slgnees  in  bankruptcy  of  the  consignors  for 
the  proceeds  of  the  sale  of  goods  so  consigned, 
received  by  him  from  the  consignees  for  tbe 
consignor  after  the  bankmptcy,  set  up  that 
they  had  been  applied  in  payment  of  his  accept- 
ances given  for  the  bankrupt  before  his  bank- 
ruptcy In  accordance  with  the  specific  appro- 
priation.    Thomas  v.  Da  Costa,  8  Taunt.  346. 

And  where  the  bankrupt  has  accepted  bills 
of  exchange  for  a  large  amount,  which  are  not 
due  at  the  time  of  the  bankruptcy,  and  the 
holder  of  such  bills  owes  the  bankrupt  a  fimall 
amount  for  which  he  has  a  lien  on  goods  of  the 
holder  of  the  bills  in  his  possession,  such  holder 
may,  under  32  &  33  Vict.  chap.  71,  |  89,  set 
off  one  claim  against  another,  and  is  not  re- 
quired to  pay  the  debt  due  the  bankrupt  in  full 
In  order  to  obtain  possession  of  the  goods. 
E9  parte  Bamett,  L.  R.  9  Ch.  293.  43  L.  J. 
Bankr.  N.  8.  87,  29  L.  T.  N.  S.  858,  22  Week. 
Rep.  283. 

And  where  bills  receivable  are  transferred 
to  a  surety  on  a  bond  by  the  principal  obligors 
to  Indemnify  him  against  liability  as  such 
surety,  and  both  parties  believe  them  to  be 
sufficient  for  that  purpose,  but  they  prove  in- 
sufficient because  of  a  set-off  to  one  of  the  bills 
of  which  the  surety  has  no  knowledge,  and  on 
the  following  day  the  principal  obligors  bor- 
row marketable  securities  from  the  surety  to 
enable  them  to  borrow  money,  they  delivering 
other  securities  to  the  surety  and  there  being 
no  express  restriction  against  the  lArety  using 
the  latter  securities  to  indemnify  him  against 
liability  on  the  bond,  the  surety  acting  gra- 
tuitously in  both  transactions,  and  the  prin- 
cipal obligors  subsequently  become  bankrupt, 
the  surety  may  apply  the  proceeds  of  the  lat- 
ter securities  to  reimburse  himself  for  an 
amount  he  was  compelled  to  pay  on  the  bond 
in  excess  of  the  amount  received  from  the  se- 
curities given  expressly  to  Indemnify  him 
against  loss  thereon,  even  if  It  should  be  con- 
ceded that  the  case  was  not  strictly  one  of  mu- 
tual credits,  within  the  act  o(  1S67,  |  20.  Be 
McVay,  13  Fed.  443. 

Where  one  Indorses  and  deposits  bills  of  lad- 
ing for  cotton  and  coffee  with  onother  as  collat- 
eral for  acceptances  by  the  latter,  the  former 
agreeing  to  provide  funds  to  meet  them  before 
their  maturity,  there  is  no  mutual  credit  within 
32  &  13  Vict.  chap.  106,  |  171,  entiUIng  the  ac- 
ceptor to  set  off,  after  the  indorser's  bank- 
ruptcy, any  balance  remaining  from  the  pro- 
ceeds of  the  cotton  and  coffee  after  paying  the 
acceptances  against  a  general  debt  doe  from 
the  bankrupt  to  the  acceptor;  but  where  the 
bankrupt,  before  the  bankruptcy  and  before  the 
maturity  of  the  acceptances,  authorised  the  ac- 
ceptor to  sell  the  cotton  and  coffee  and  receive 
the  proceeds,  thus  raising  the  Inference  of  an 
assent  to  an  application  from  the  acceptor  for 
his  authority  to  sell  for  his  security  and  reim- 
bursement. In  which  case  the  power  to  sell 
would  be  Irrevocable,  there  was  a  mutual  credit 
entitling  the  acceptor  to  sell  either  before  or 
after  the  bankruptcy,  and  to  set  off,  In  an  ac- 
tion to  recover  any  surplus,  a  general  indebted- 
ness from  the  bankrupt,  as  In  such  case  the 
credit  given  by  the  authority  to  Rell  must  ter- 
minate In  a  debt  to  the  bankrupt.  Astiey  v. 
Gurney,  L.  R.  4  C.  P.  714,  38  L.  J.  C.  P.  N.  S. 
357,  18  Week.  Rep.  44.  Kelly,  C.  B.,  dissented 
in  this  esse  on  the  ground  that  there  was  sim- 
ply authority  to  sell  to  meet  the  acceptances, 
and  that  sufficient  had  been  realized  for  that 
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purpose  from  a  sale  of  the  cotton  alone  before 
the  maturity  of  the  acceptances,  making  a  sub- 
sequent sale  of  the  coffee  unauthorised. 

Where  the  owner  of  goods  pledges  them  to 
secure,  by  the  proceeds  of  their  sale,  certain 
bills  of  exchange  accepted  by  the  owner  and 
held  by  the  pledgee,  and  such  bills  are  paid  in 
full  before  the  goods  are  sold,  the  pledgee  can- 
not set  off  the  amount  of  their  proceeds  against 
adyances  subsequently  made  by  him  with  no- 
tice of  acts  of  insolvency  on  the  part  of  the 
owner,  who  subsequently  becomes  bankrupt. 
Blrdwood  y.  Raphael,  5  Price,  603. 

And  where  one  borrows  from  a  bank,  deposit- 
ing collateral  securities,  with  an  agreem^t  au- 
thorizing the  bank  in  case  of  default  In  re- 
payment to  sell  such  collateral  for  reimburse- 
ment, restoring  any  surplus  to  the  borrower, 
and  the  latter  before  default  is  declared  insol- 
vent, under  0  Geo.  IV.  chap.  73,  which  contains 
provisions  as  to  set-off  similar  to  those  con- 
tained in  6  Geo.  IV.  chap.  16,  |  60,  and  provides 
for  the  proving  of  all  such  debts,  dues,  end 
claims  as  may  be  proved  under  the  bankruptcy 
act,  and  the  bank  on  the  maturity  of  the  loan 
sells  the  collateral,  it  cannot  set  off.  In  an  ac- 
tion by  the  assignees  to  recover  the  surplus,  the 
amount  of  two  notes  of  such  borrower  dis- 
counted by  the  bank  before  the  Insolvency,  as 
the  borrower  had  not  given  credit  as  to  such 
surplus,  and  it  Is  not  certain  that  It  ever  will 
become  a  debt;  although,  if  the  collateral  had 
been  sold  and  the  surplus  received  before  the 
insolvency,*  it  would  have  been  otherwise. 
Young  V.  Bank  of  Bengal,  1  Deacon,  Bankr.  622, 
1  Moore,  P.  C.  C.  160. 

In  Naoroji  v.  Chartered  Bank,  L.  R.  8  C.  P. 
444,  16  Week.  Rep.  701,  18  L.  T.  N.  S.  368.  87 
L.  J.  C.  P.  V.  S.  221,  infra.  III.  f,  2,  the  preced- 
ing case  is  distinguished  and  stated  to  be  of 
very  doubtful  authority,  but  is  again  affirmed  in 
the  subsequent  case  of  Astley  v.  Gurney,  L.  R. 
4  C.  P.  714,  38  L.  J.  C.  P.  N.  S.  367,  18  Week. 
Rep.  44,  SMpro. 

In  an  action  by  assignees  in  bankruptcy 
against  a  bank  for  damages  from  its  failure  to 
use  for  the  purpose  intended  money  paid  to 
the  bank  by  the  bankrupt  before  his  bankruptcy 
to  pay  an  acceptance  of  the  bankrupt  at  such 
bank  subsequently  coming  due,  the  defendant 
cannot  rely  on  a  plea  of  mutual  credit  by  way 
of  set-off,  under  6  Geo.  IV.  chap.  16,  I  60. 
Bell  v.  Carey,  8  C.  B.  887,  10  L.  J.  C.  P.  N.  S. 
103. 

Analogous  cases. 

Where  the  maker  of  a  demand  note  secured 
by  a  transfer  of  corporate  stock  made  an  as- 
signment to  a  trustee  for  the  benefit  of  creditors 
containing  a  provision  that  no  creditor  holding 
security  should,  by  signing,  impair  his  rlgbt  to 
security,  but  if  the  security  would  be  appli- 
cable to  the  assignor's  liability  under  the  in- 
solvency laws  of  Massachusetts  the  dividends 
should  be  paid  only  on  the  part  of  the  debt  re- 
maining after  deducting  the  amount  realized 
from  the  sale  of  the  security,  and  authorizing 
the  trustee  to  pay  off  liens  on  the  property, 
and  the  creditor  had,  three  days  before  the  as- 
signment, demanded  payment  of  the  note,  but 
had  not  given  notice  of  an  Intention  to  sell  the 
security,  and  after  the  assignment  the  creditor 
sold  such  security  with  the  trustee's  consent, 
the  creditor  could  not  set  off  other  debts  due 
from  the  Insolvent  against  a  surplus  arising 
from  the  sale,  under  Mass.  Gen.  Stat.  chap.  118, 
I  26,  as  there  was  no  mutual  credit,  the  stock 
not  being  held  by  the  creditor  to  be  converted 
into  money,  so  that  the  liability  to  account  for 
it  would  ultimately  become  a  debt.  Brown  v. 
New  Bedford  Inst,  for  Savings.  137  Mass.  262. 

And  in  Tallman  t.  New  Bedford  Five  Cents 
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Sav.  Bank,  188  Mass.  880,  the  coart,  approvlns- 
the  preceding  case,  held  that  where  a  real  es- 
tate mortgage  with  power  to  sell  had  beea 
given  to  secure  one  of  two  notes  of  the  mortga- 
gor held  by  the  mortgagee,  and  the  mortgaisor 
made  an  assignment  in  insolvency  after  the  first 
publication  of  the  time  and  place  of  sale  under 
the  mortgage,  the  sale  not  being  made  until 
after  the  publication  of  the  petition  in  insol- 
vency, the  mortgagee  could  not  set  off  the  sur- 
plus on  the  sale  to  the  payment  of  the  unse- 
cured note,  as,  until  the  sale  was  actually  made, 
the  mortgagee  held  the  land  for  the  purpose  of 
converting  it  into  money  only  In  case  the  debt 
was  not  paid,  wbich  might  be  done  at  any  time- 
before  tbe  sale  actually  took  place. 

Where  debt  or  claim  has  matured  before  In- 
solvency, see  «ttpra«  I.  e,  3. 

e.  Debtort  and  ereditors  in  same  right, 

1.  In  general: 

Where  a  marriage  settlement  provides  that 
if  the  wife  dies  during  the  husband's  lifetime 
one  half  of  a  trust  fund  created  by  the  wife 
shall  go  to  her  husband  and  the  other  half  to 
her  next  of  kin,  and  also  contains  a  covenant 
by  the  husband  that  If  she  dies  In  bis  lifetioie 
be  will  pay  a  specified  amount  to  her  next  of 
kin,  and  the  wife  dies  during  his  lifetime  and 
more  than  twenty  years  after  his  bankruptcy, 
his  assignees  are  entitled  to  the  entire  half 
of  the  trust  fund  without  any  deduction  of  the 
amount  which  he  covenanted  to  pay  to  her  next 
of  kin,  as  it  is  not  a  case  of  mutual  debt  or  mu- 
tual credit  within  6  Geo.  II.  chap.  30,  |  28,  the 
debt  from  the  husband  being  contingent  at  the 
time  of  tbe  bankruptcy  and  tbe  trust  fund  mov- 
ing from  the  wife,  while  the  debt,  if  it  ever  be- 
came due,  was  to  go  to  her  next  of  kin.  Bran- 
don V.  Brandon,  3  Swanst.  312.  2  Wils.  14. 

As  to  right  of  set-off  in  cases  of  endowment 
policies  payable  to  the  Insured  if  living  at  tbe 
maturity  of  the  policy,  and  to  specified  persons 
in  case  of  his  death  before  that  time,  which 
are  not  yet  mature  at  the  time  of  the  bank- 
ruptcy, see  infra.  III.  h,  1. 

2.  Agents,  f adore,  and  brokers. 

o.  In  general. 

In  Eg  parte  Cay  1  us,  1  Low.  Dec.  650,  Fed. 
Cas.  No.  2,634,  the  court  stated  that  under  the 
rule  as  established  by  Rose  v.  Uart,  8  Taunt. 
400,  2  J.  B.  Moore,  547,  supra,  I.  e,  2,  one  to 
whom  goods  were  consigned  for  sale  on  com- 
mission by  the  bankrupt  before  his  bankruptcy 
might  set  off,  under  the  act  of  1867,  |  20,  li» 
a  suit  for  the  proceeds  of  a  6.ile  after  the  ap- 
pointment of  an  assignee  In  bankruptcy,  a  lar- 
ger amount  due  him  from  the  bankrupt  as  the 
original  purchase  price  of  the  goods  by  the 
bankrupt  from  such  consignee. 

And  where  authority  had  been  given  to  an 
agent  in  the  course  of  mutual  dealings  before 
the  principal's  bankruptcy  to  receive  the  pur- 
chase money  for  an  estate  sold  by  the  agent  and 
to  place  it  to  the  principal's  account,  and  the 
money  was  received  by  the  agent  after  the  prin- 
cipal had  filed  a  petition  for  liquidation  but 
before  the  agent  had  had  any  notice  of  an  act 
of  bankruptcy  on  the  principal's  part,  the 
amount  so  received  becomes  a  debt  and  an  Item' 
In  the  account  between  the  agent  and  his  prin- 
cipal, and  he  may  set  off  against  it  a  larger 
debt  due  from  the  principal  to  him,  under  32 
&  33  Vict.  chap.  71,  I  30.  Elliot  v.  Turquand. 
L.  R.  7  App.  Cas.  70,  45  L.  T.  N.  S.  771,  61  L. 
J.  P.  C.  N.  S.  1,  30  Week.  Rep.  477. 

Where  there  have  been  mutual  dealings  be- 
tween a   bankrupt  and   his   brokers,   and   tha 
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latter,  before  the  buikniptcy,  give  a  check  for 
«tock  sold  by  them,  the  proceedings  being  com- 
mcnced  after  the  bankrupt's  death  under  46  & 
47  Vict.  chap.  52,  |  125,  the  brokers  may.  In 
an  action  by  the  trustee  In  bankruptcy  on  the 
check  which  the  brokers  dishonored  when  pre- 
sented after  the  bankrupt's  death  and  the  In- 
atitntion  of  the  proceedings,  set  off  a  debt  due 
from  the  bankrupt,  although  It  did  not  ripen 
Into  a  debt  until  after  his  death,  under  S  38, 
authorizing  a  set-off  in  cases  of  mutual  debts 
and  mutual  cred'ts.  Watklns  ▼.  Lindsay,  67 
L.  J.  Q.  B.  N.  8.  362. 

Where  a  factor  makes  advances  to  an  amount 
less  than  the  value  of  goods  consigned  to  him, 
and  subsequently  makes  an  assignment  for  cred- 
itors, and  the  consignor  demands  che  return  of 
the  goods  from  the  assignee,  who  refuses  to  de- 
liver them  without  payment  of  the  amount  ad- 
vanced, the  consignor  claiming  a  reduction  of 
the  amount  of  unmatured  notes  indorsed  by  him 
for  the  accommodation  of  the  factor  who  is 
primarily  liable  thereon  and  which  are  In  the 
hands  of  third  persons,  but  finally  repays  the 
entire  amount  of  advances  under  protest,  after 
which  the  factor  is  adjudicated  a  bankrupt, 
the  consignor  is  not  entitled  to  a  preference 
on  the  notes  on  the  ground  that  they  would 
have  been  allowed  as  a  set-off  If  the  advances 
liad  not  been  returned  before  the  bankruptcy, 
even  if  such  set-off  would  have  been  allowed 
under  the  circumstances,  if  the  advances  had 
not  been  repaid.  Re  Meyer,  106  Fed.  828,  5 
Am.  Bankr.  Rep.  696. 

As  to  debts  or  claims  mature  at  the  time  of 
the  insolvency,  see  aupra,  I.  f,  4,  a. 

As  to  debts  created  or  claims  arising  after 
the  insolvency,  see  tupra,  II.  c,  1. 

5.  Inauranoe  brokcra. 

Where  a  broker  adjusts  a  loss  with  an  under- 
writer, and  his  name  is  afterwards  struck  out 
of  the  policy  and  adjustment,  the  broker  be- 
•comlnfiT  bankrupt  within  a  month  after  the  ad- 
justment, the  underwriter  cannot  set  off  as 
sgalnst  the  assured  the  t>a lance  duo  to  him  from 
the  broker  at  the  time  of  adjusting  the  policy, 
even  though  such  t>alance  might  exceed  the 
aobount  of  the  loss.    Todd  v.  Reed,  8  Starkle, 

Claims  between  broker  and  assured. 

Where  a  merchant  employs  a  broker  to  effect 
policies  and  sell  goods,  and  trusts  him  with  the 
possession  of  the  policies,  and  becomes  bankrupt 
while  indebted  to  him  for  Insurance  premiums 
and  for  advances  upon  a  pledge  of  goods  placed 
In  his  hands  for  sale,  the  broker  may  retain 
a  sum  received  on  a  policy  for  a  loss  occurring 
after  the  t>ankruptcy  In  liquidation  of  his  ad- 
vances, as  well  as  of  the  balance  due  for  pre- 
miums, as  they  constitute  mutual  credits  within 
5  Geo.  II.  chap.  30,  {  28.  Olive  v.  Smith,  5 
Taunt.  56,  2  Rose,  Bankr.  122. 

In  Young  v.  Bank  of  Bengal,  1  Deacon, 
Bankr.  622,  1  Moore,  P.  C.  150,  aupra.  III.  d,  2, 
it  was  stated  that  this  case  was  decided  on  the 
assumption  that  Ha  parte  Deeze,  1  Atk.  228, 
SKpra,  I.  e,  2,  was  a  binding  authority,  and  that 
the  latter  case  as  there  reported  is  no  longer 
binding  law. 

An  Insurance  broker  who  seeks  In  an  action 
by  assignees  in  bankruptcy  of  one  for  whom  he 
had  effected  insurance  to  set  off  a  balance  due 
from  the  bankrupt  resulting  from  mutual  cred- 
its does  not  Bufllciently  show  that  the  mutual 
credits  were  given  before  the  bankruptcy,  so  as 
to  make  the  balance  claimed  a  balance  due  at 
the  time  of  the  bankruptcy  by  an  allegation 
that  the  bankrupt  was  indebted  to  him  in  such 
twiance  at  the  time  of  the  request  for  and  re- 
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fusal  to  deliver  the  Insurance  policy  sued  for, 
and  of  its  supposed  conversion.  Hewlson  v. 
Guthrie,  2  Bing.  N.  C.  755.  2  Hodges,  51,  8 
Scott,  298. 

Claims  between  brokers  and  underwriters. 

The  broker  is  generally  allowed  to  set  off 
losses  which  he  was  required  to  pay  to  the  in- 
sured on  the  bankruptcy  of  the  underwriter  if 
he  took  out  the  policies  in  his  own  name  and 
was  acting  under  a  del  credere  commission,  but 
no  set-off  is  allowed  if  he  was  not  acting  under 
snch  a  commission. 

Thus,  in  an  action  by  the  assignees  of  a 
bankrupt  underwriter  against  an  insurance 
broker  for  premiums  due  the  bankrupt,  the  bro- 
ker cannot  set  off  a  loss  on  a  policy  effected  by 
him  as  agent  without  a  det  credere  commission 
occurring  before  the  bankruptcy,  where  there 
had  been  no  adjustment  of  the  loss,  although 
the  broker  has  since  paid  the  amount  of  the 
loss  and  obtained  possession  of  the  policy. 
Baker  v.  Langhom,  4  Campb.  396,  6  Taunt. 
519,  2  Marsh.  215,  2  Rose,  Bankr.  471,  16  Re- 
vised Rep.  662. 

And  an  Insurance  broker  Sued  by  the  assign- 
ees in  bankruptcy  of  the  underwriter  for  pre- 
miums due  on  policies  Issued  before  the  bank- 
ruptcy cannot  set  off  against  a  claim  for  pre* 
mlums  due  the  underwriter  an  amount  due  from 
the  underwriter  for  return  of  premiums  on  such 
policies  on  the  arrival  of  ships  Insured,  'whether 
such  arrival  took  place  before  or  after  the  bank- 
ruptcy, where  the  broker  had  no  del  credere 
commission  in  procuring  the  insurance,  as  he 
is  not  an  agent  for  the  assignees  In  bankruptcy 
for  the  purpose  of  detaining  money  to  l>e  paid 
by  the  bankrupt  to  the  Insured.  Mlnett  v.  For- 
rester, 4  Taunt.  541,  note,  13  Revlse<f  Rep.  676. 

And  this  is  true  as  to  returns  accruing  after 
the  tMinkruptcy,  although  by  the  course  of  deal- 
ing between  tlie  broker  and  the  bankrupt  all 
returns  of  premiums  were  deducted  from  the 
amount  of  premiums  payable  on  the  same  poli- 
cies before  the  premiums  were  paid  over,  and  the 
premiums  were  taken  in  the  broker's  name  as 
agent,  and  he  had  a  Hen  on  the  goods  Insured 
and  on  the  policies  for  money  advanced  to  the 
owners  of  the  goods.  Goldschmldt  v.  Lyon,  4 
Taunt.  534,  13  Revised  Rep.  670. 

And  In  an  action  for  the  balance  of  an  ad- 
Justed  account  t>etween  the  brokers  and  the 
bankrupt  underwriter,  and  for  premiums  on 
policies  subsequently  underwritten  by  the  bank- 
rupt t>efore  the  bankruptcy,  the  brokers  who 
have  no  del  credere  commission  and  are  not 
personally  in  any  of  the  Insurances  are  not  en- 
titled to  deduct  the  amount  of  returns  on  poli- 
cies, the  premiums  of  which  formed  part  of 
the  adjusted  account,  where  the  events  entitling 
to  the  returns  were  not  known  till  after  the  ad- 
justment ;  nor  can  they  deduct  the  amount  of 
returns  on  policies  Issued  after  the  adjustment, 
where  the  events  entitling  to  such  return  hap- 
pened before  the  t>ankruptcy,  but  the  returns 
were  never  settled  or  adjusted  by  the  bank- 
rupt ;  nor  can  they  deduct  for  returns  In 
other  policies  when  the  events  entitling  to  the 
return  happened  after  the  bankruptcy  but  be- 
fore the  commencement  of  the  action.  Parker 
V.  Smith,  16  East,  382. 

But  an  insurance  broker  who  takes  out  In- 
surance in  his  own  name  for  foreign  corres- 
pondents from  whom  he  has  a  del  credere  com- 
mission, the  underwriter  charging  the  premiums 
to  him,  and  the  correspondents  being  unknown 
to  the  underwriter,  may,  in  an  action  by  the 
assignees  in  Iwnkruptcy  of  such  underwriter 
for  premiums  bn  various  policies,  set  off  as  a 
mutual  credit,  under  5  Geo.  II.  chap.  30,  {  28, 
a  loss  occurring  on  such  a  policy  before  the 
bankruptcy,  which  loss  the  broker  pays  after 
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the  bankruptcy,  am  under  his  del  ortdere  com- 
mission he  Is  absolutely  liable  for  the  loss. 
GroTe  ▼.  Dubois,  1  T,  B.  112,  16  Revised  Rep. 
604,  note. 

The  preceding  case  was  criticised  in  Baker 
T.  I^nghom,  2  Marsh.  215,  4  Campb.  396,  6 
Taunt.  619,  2  Rose,  Bankr.  471^  16  Revised  Rep. 
662,  iupra,  by  Gibbs,  Ch.  J.,  who  says  that  he 
has  often  endeavored,  but  in  vain,  to  discover 
the  principle  on  which  It  was  decided,  and  that 
the  fallacy  therein  consists  In  considering  the 
broker  the  principal  debtor  when  in  fact  he 
would  become  a  debtor  only  on  the  failure  of 
the  underwriter. 

The  case  of  Grove  t.  Dubois,  1  T.  R.  112,  16 
Revised  Rep.  664,  note,  supra,  was  followed  in 
Blse  V.  Dlckason,  1  T.  R.  280,  the  facts  of 
which  were  similar  except  that  the  broker  had, 
under  a  mistaken  Idea,  paid  the  entire  amount 
of  the  premiums  to  the  assignee  In  bankruptcy 
without  making  any  deduction  for  losses,  and 
the  court  permitted  him  to  recover  back  the 
amount  of  such  losses  which  had  been  paid  by 
him. 

And  In  an  action  against  insurance  brokers 
for  premiums  by  the  assignees  in  bankruptcy  of 
the  underwriter,  the  broker  may  set  off  as  a 
mutual  credit,  under  6  Geo.  IT.  chap.  80,  |  28, 
losses  occurring,  but  not  adjusted  before  the 
bankruptcy,  on  policies  issued  by  the  bankrupt 
which  had  been  effected  by  the  brokers  in  their 
own  names  and  on  their  own  account,  and  also 
similar  losses  on  other  policies  in  their  own 
names  but  on  account  of  their  principals,  if 
they  have  a  Hen  on  the  policies  or  have  paid  the 
losses;  but  they  cannot  set  off  losses  occurring 
on  policies  effected  by  them  In  the  names  and 
on  account  of  their  principals,  although  they 
were  acting  on  a  del  credere  commission,  where 
the  bankrupt  had  no  knowledge  of  such  fact,-^ 
especially  If  they  have  merely  given  their  prin- 
cipals credit  for  the  losses  on  such  policies. 
Instead  of  actually  paying  them.  Koster  v. 
Easton,  2  Maule  &  S.  112,  14  Revised  Rep.  603. 

And  where  an  Insurance  broker  acts  under  a 
del  oredcre  commission,  taking  out  policies  In 
his  own  name  as  agent  and  being  liable  to  the 
underwriters  for  premiums;  or  where,  although 
not  acting  under  such  commission,  he  pays  a 
loss  pursuant  to  authority  given  by  the  under- 
writer upon  receiving  abandonments,  taking 
and  holding  the  policies  as  his  vouchers  and  for 
his  security  within  the  general  scope  of  his  au- 
thority, and  the  underwriter  becomes  bankrupt, 
the  broker  having  a  balance  in  his  favor  which 
he  does  not  prove;  and  a  sum  of  money  is  aft- 
erwards paid  to  the  broker  as  agent  as  a  re- 
muneration for  losses  covered  by  the  Insurance 
under  a  treaty  with  a  foreign  country, — he  has 
a  lien  on  such  amount  for  the  balance  due  him 
from  the  bankrupt,  and  may  set  off  such  bal- 
ance in  an  action  by  the  assignee  In  bankruptcy 
for  the  money  so  paid  to  him.  Moody  ▼.  Web- 
ster, 3  Pick.  424. 

In  an  action  by  the  trustee  in  bankruptcy  of 
an  underwriter  to  recover  money  received  after 
the  bankruptcy  by  Insurance  brokers  by  way  of 
salvage  as  to  losses  on  policies  effected  by  them 
in  their  own  name  and  for  their  principals  to 
whom  they  guaranteed  the  solvency  of  the  un- 
derwriter, which  losses  had  been  paid  by  the 
underwriter  before  his  bankruptcy,  the  brokers 
cannot  set  off  losses  on  other  similar  policies 
which  they  had  been  obliged  to  make  good  to 
their  principals,  as  the  sums  received  as  sal- 
vage were  part  of  the  bankrupt's  estate  which 
never  belonged  to  the  underwriter,  and  as  to 
which  no  mutual  credit  or  dealings  ever  existed. 
Elgood  V.  Harris  [1896]  2  Q.  B.  491,  75  L.  T. 
N.  8.  419,  45  Week.  Rep.  168,  66  L.  J.  Q.  B.  N. 
8.  63. 

For  cases  where  the  Ion  ocean  and  is  ad- 
65  L.  K.  A. 


Justed  before  the  bankruptcy,  see  9upra,  I.  U- 

4,  b. 

For  matters  of  insurance  generally,  see  supro^ 
I.  J ;  infra.  III.  h.  * 

8.  Kmecutore  and  adminietratoru. 

Executors  may  set  off  a  debt  due  the  testator 
from  a  bankrupt  legatee  against  the  amount  or 
a  legacy  which  becomes  payable  after  the  bank- 
ruptcy occurs. 

Thus,  where  a  bequest  Is  made  to  the  wife  or 
one  who  owed  the  testatrix  a  much  larger 
amount,  and  the  wife  dies  without  asserting  a. 
claim  on  the  legacy,  the  husband  having  previ- 
ously become  bankrupt,  the  executors  may  set 
off  the  amount  due  from  the  bankrupt  to  tho' 
testatrix  against  a  claim  by  his  assignees  in- 
bankruptcy  for  the  legacy,  a  legacy  to  the  wife- 
being  at  law  a  legacy  to  the  husband,  subject 
only  to  the  wife's  claim  for  a  provision  out  or 
it.     Ranking  v.  Barnard,  5  Madd.  32. 

Where  executors  leave  a  portion  of  the  testa- 
tor's estate  invested  in  a  banking  firm  of  whicb 
all  but  one  of  the  executors  are  members,  there 
being  other  members  of  the  firm,  and  such  firm^ 
on  the  credit  of  an  amount  so  invested  by  the 
executors  in  trust  for,  a  residuary  legatee,  loan 
the  latter  a  less  amount,  and  the  firm  becomea 
bankrupt  before  the  residuary  legatee  attalna 
the  age  when  he  will  be  entitled  to  the  legacy, 
the  debt  from  him  may  be  set  off  against  the 
amount  of  the  Investment.  Falrlie  v.  Hartwell» 
8  Jur.  791. 

Where  a  surety  for  a  mortgagor  bequeaths  to 
him  a  share  of  his  residuary  estate,  subject  to^ 
the  life  interest  of  the  testator's  widow,  an<l 
the  mortgagor  becomes  bankrupt  after  the  tes- 
tator's death,  and  the  executors  make  paymenta 
to  the  mortgagees  In  pursuance  of  the  test&tor'a 
liability  as  surety,  no  proof  having  been  made 
in  the  bankruptcy  by  either  the  executors  or  the 
mortgagees,  and  the  bankruptcy  not  bein^ 
closed,  the  executors  may,  op  the  death  of  the 
tenant  for  life,  retain  out  of  the  bankrupt'a 
share  of  the  residue  the  amount  of  paymenta 
thus  made  on  the  mortgage,  notwithstanding 
the  bankruptcy.  Re  Watson  [1896]  1  Ch.  925^ 
74  L.  T.  N.  8.  458,  65  L.  J.  Ch.  N.  8.  553. 

But  where  the  testator  had  made  a  deposit  in 
a  bank  as  a  continuing  security  for  any  amount 
which  might  be  owing  to  the  bank  from  a  firm 
composed  of  the  testator's  two  sons  to  whom  be 
gave  legacies  and  shares  of  the  residue  of  bla 
estate,  the  firm  being  Indebted  to  the  bank  in 
an  amount  greatly  exceeding  the  amount  of  the 
deposit,  and  the  members  being  soon  after  ad- 
judged bankrupt,  the  trustees  under  the  wilt 
cannot  set  off  or  retain  from  the  trustees  in 
bankruptcy  the  legacies  and  shares  given  the 
sons  against  the  liability  of  the  testator's  es- 
tate as  surety  to  the  bank,  where  It  la  admltte<l 
that  the  bank  will  probably  appropriate  ulti- 
mately the  entire  amount  of  the  deposit.  Re 
Binns  [1896]  2  Ch.  584,  75  L.  T.  N.  8.  99,  65^ 
L.  J.  Ch.  N.  8.  830. 

For  cases  in  which  the  testator  dies  before 
the  bankruptcy  occurs,  see  supra,  I.  f,  6. 

For  cases  In  which  the  testator  dies  after 
the  bankruptcy  occurs,  see  supra,  II.  c,  2. 

f.  Bank  depoeiU. 

1.  Bankruptcy  of  hanh. 

On  the  bankruptcy  of  a  bank  the  depositor 
may  set  off  his  deposit  against  a  debt  due  the 
bank,  although  such  debt  Is  not  yet  mature. 

Thus,  in  Ea  parte  Burton,  1  Rose,  Bankr. 
320,  as  digested  In  2  Mews'  Digest,  col.  862,  the 
assignees  In  bankruptcy  of  a  banker  were  re- 
strained from  suing  a  drawer  and  acceptor  of 
a  bill  of  exchange  discounted  by  the  banker  wh» 
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became  bankrupt  before  the  maturity  of  the  bill 
OD  being  paid  the  difference  between  the  bill 
and  a  caah  balance  of  the  drawer  In  the  bank- 
er'a  bands  at  the  time  of  the  bankruptcy. 

And  where  a  banker  make*  an  aaaignment  for 
creditors  containing  a  provision  that  the  as- 
signee shall  use  the  fund  to  pay  debts  In  the 
manner  provided  by  the  bsjikrupt  act  of  1867, 
a  debtor  of  the  banker  may  set  off,  under  |  20, 
the  amount  of  a  deposit  with  the  banker,  pay- 
able on  demand,  although  no  demand  had  been 
made  before  the  bankruptcy,  as  such  claim  was 
provable,  even  though  it  was  not  due  at  the 
time  of  the  assignment,  and  the  case  was  one 
of  mutual  credits.  Fort  v.  McCuIly,  69  Barb. 
87. 

And  where  a  banker  on  the  day  before  he 
soapenda  payment  and  Is  declared  bankrupt  ap- 
plies the  amount  of  a  deposit  in  his  bank  upon 
a  note  which  he  had  discounted  for  the  depos- 
itor, the  maker  and  prior  indoraer  having  pre- 
▼lonaly  failed,  the  transaction  amounts  to  ez- 
actiy  what  the  court  would  have  done  after  the 
bankruptcy  under  the  act  of  1867,  {  20,  If  it 
had  not  been  done  before,  and  the  assignee  In 
bankruptcy  consequently  cannot  recover  on  the 
note :  and  the  fact  that  the  depositor  subse- 
quently collected  it  from  the  maker  or  prior  in- 
doraer  does  not  change  the  matter  in  any  way. 
Wlnalow  V.  Bliss,  8  Lans.  220. 

And  where  bills  of  exchange  are  accepted  by 
one  person  for  the  accommodation  of  another, 
who  discoonts  them  with  his  bankers,  who  be- 
come bankrupt  before  the  maturity  of  the  bills 
while  Indebted  to  the  depositor,  the  latter  may 
have  the  cash  balance  due  him  set  off  against 
the  bills,  thereby  destroying  the  right  to  that 
extent  of  the  bankrupts  against  the  acceptor. 
E»  parte  Hipplns,  4  L.  J.  Ch.  195,  2  Glyn  & 
J.  93. 

Analogous  oases. 

In  an  action  by  the  receivers  of  an  Insolvent 
bank  on  a  draft  given  by  the  defendant  which 
was  not  yet  due  at  the  time  of  the  bank's  fall- 
are,  the  defendant  can  set  off  in  equity  a  deposit 
In  the  bank  against'  a  debt  due  the  bank,  under 
the  New  Jersey  statute,  authorising  the  receiv- 
ers to  allow  a  set-off  in  case  of  "mutual  deal- 
ings,** which  the  court  held  to  be  equivalent  to 
the  term  **mutnal  credits"  occurring  In  bank- 
ruptcy statutes.  Van  Wagoner  v.  Paterson 
Gaalight  Co.  23  N.  J.  L.  283.  The  court  also 
states  that  such  set-off  might  be  allowed  in  the 
absence  of  statute,  because  Insolvency  had  in- 
tervened and  It  would  be  Just  and  equitable  to 
allow  it. 

And  where,  at  the  time  of  the  failure  of  a 
l»ank  and  the  appointment  of  a  receiver  for  it. 
It  owned  a  note  of  a  depositor  which  became 
dae  a  few  days  thereafter,  the  depositor  may 
set  off  the  amount  of  the  deposit  against  the 
amount  of  the  note,  the  case  being  one  of  "mu- 
tual credits'*  within  2  N.  T.  Rev.  Stat.  47.  { 
86.  Jones  v.  Robinson,  26  Barb.  810;  Re  Van 
Allen,  87  Barb.  225. 

For  cases  where  the  debt  Is  mature  at  the 
time  of  the  bankruptcy,  see  eupra,  I.  h,  1. 

For  deposits  by  trustee  in  bankruptcy  in 
bank  which  subsequently  becomes  bankrupt,  see 
tupra,  II.  d,  1. 

For  cases  of  assignment  of  deposit  or  of  debt 
due  from  depositor,  see  infru,  IV.  c,  1. 

2.  Banhruptey  of  depoaitor. 

A  bank  may  set  off  a^inst  the  deposit  of  a 
bankrupt  depositor  a  debt  from  the  depositor 
not  yet  mature,  unless  the  deposit  was  made 
after  the  bankruptcy  or  within  four  months  be- 
fore the  filing  of  the  petition,  and  the  bank 
knew  of  the  depoaltor*s  insolvency. 

Thus,  In  Boatmen's  Bay.  Bank  v.  State  Sav. 
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Asso.  114  U.  S.  265,  29  L.  ed.  174,  5  Sup.  CL 
Rep.  878,  the  court  said  that  the  right  of  a  bank 
to  apply  whatever  credit  there  might  be  in  ita 
accounts  in  favor  of  bankrupt  depositors  to  the 
reduction  of  the  amount  of  a  draft  of  the  de- 
positor which  had  not  matured  at  the  time  of 
the  bankrupt's  failure  was  not  denied. 

And  a  bankrupt's  balance  of  deposit  In  a  bank 
may  be  set  off  against  a  note  against  him  held 
by  the  bank  and  maturing  after  the  filing  of  the 
petition  under  the  act  of  1898,  I  68,  authoris- 
ing the  set-off  of  mutual  debts  and  mutual  cred- 
its and  the  payment  of  the  balance  only,  pro- 
vided  that  no  set-off  shall  be  allowed  of  a  clainv 
which  Is  not  provable.  Re  Kalter,  2  N.  B.  N. 
Rep.  264.  The  court  in  this  case  says  that  un- 
der such  I  08  the  provability  of  the  debt  which, 
is  not  affected  by  the  time  of  Its  maturity  seema 
to  be  the  criterion  of  its  availability  for  the 
purposes  of  set-off. 

And  where  a  bank  holds  several  notes  against 
a  bankrupt,  some  maturing  before  and  some- 
after  the  bankruptcy,  a  deposit  of  the  bankrupt 
should  be  set  off  under  the  act  of  1867,  |  20, 
against  the  aggregate  amount  of  the  notes,  in- 
stead of  against  those  first  maturing.  Ex  parte 
Howard  Nat.  Bank,  2  Low.  Dec.  487,  Fed.  Cas. 
No.  6,764. 

And  where  a  bank  has  discounted  bills  of 
exchange  for  a  depositor,  placing  the  amount  to- 
hls  credit,  and  the  depositor  becomes  banknipt 
before  their  maturity,  the  bank  may,  in  an  ac- 
tion by  the  assignees  in  bankruptcy  against  it 
for  a  balance  on  the  account  of  the  bankrupt, 
set  off  the  amount  of  such  bills,  although  they 
were  not  due  at  the  commencement  of  the  ac- 
tion, as  there  is  a  mutual  credit  within  6  Geo. 
IV.  cbap.  16,  I  50,  the  bills  of  exchange  being, 
provable  under  the  commission.  Alsager  v. 
CMrrie,  12  Mees.  &  W.  751,  13  L.  J.  Exch.  N.  8. 
203.  11  Mees.  &  W.  14,  12  L.  J.  Exch.  N.  S.  164. 

And  where  merchants  are  in  the  habit  of 
handing  to  bankers  in  London  bills  drawn  upon 
firms  In  Bombay  for  collection  by  the  Bombay 
branch  of  their  bnnk,  the  proceeds  when  received 
being  transmitted  to  the  bankers  for  delivery 
to  such  merchants,  and  the  merchants  become 
bankrupt  while  the  bankers  have  In  their  hands- 
a  certain  amount  of  the  proceeds  of  bills  so  col- 
lected, and  also  hold  bills  of  exchange  for  a  lar- 
ger amount  accepted  by  the  merchants,  the 
bankers  may  set  off  the  amount  due  them  on 
the  acceptances  against  the  amount  due  from 
them  for  such  proceeds,  as  there  Is  a  mutual 
credit  within  12  &  13  Vict.  chap.  106,  |  171, 
which  must.  In  Its  nature,  terminate  in  a  debt. 
Naorojl  v.  Chartered  Bank,  L.  B.  3  C.  P.  444, 
37  L.  J.  C.  P.  N.  S.  221,  18  L.  T.  N.  S.  858,  Ift 
Week.  Rep.  791. 

And  where  a  bank  discounts  bills  of  exchange 
for  a  customer,  and  gives  him  credit  for  their 
amount  minus  the  discount,  and,  on  the  day 
after  the  depositor  commits  an  act  of  bank* 
ruptcy  but  before  the  Issuance  of  a  commission, 
the  bank  balances  his  account,  giving  him 
credit  for  the  discounted  bills,  the  acceptors  of 
which  are  insolvent,  the  bank,  when  sued  by  the 
assignees  for  such  balance,  may  set  off  the 
amount  of  the  bills  as  a  mutual  credit  under 
6  Geo.  II.  chap.  80,  |  28.  Arbouln  v.  Tritton, 
Holt,  N.  P.  408. 

And  where  a  bank,  knowing  of  the  Insolvency 
of  a  depositor  who  owes  it  a  note  exceeding  the 
amount  of  his  deposit,  obtains  a  check  from  him 
for  the  amount  of  the  note,  and  applies  it  on 
such  not'i  on  the  day  It  would  have  been  due 
but  for  the  three  days  of  grace  allowed,  and  a 
few  days  before  the  depositor  was  adjudged  a 
bankrupt,  the  transaction  is  merely  an  adjust- 
ment of  mutual  debts  which  Is  permitted  by  the 
act  of  1867,  I  20,  after  the  bankruptcy,  and 
therefore  the  fact  that  It  took  place  before  surb 
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bankruptcy  does  not  make  It  Ille^I.  Hough  t. 
First  Nat  Bank,  4  Blu.  349.  Fed.  Cas.  No. 
6,721. 

And  In  Robinson  ▼.  Wisconsin  Marine  &  F. 
Ins.  Co.  Bank,  9  Biss.  117,  Fed.  Cas.  No.  11,- 
960,  the  deposit  exceeded  the  amount  of  the 
note,  and  the  check  was  given  and  applied  the 
day  before  the  maturity  of  the  note,  and  the 
parties  at  the  time  of  the  transaction  spoke  of 
it  as  a  payment  of  the  note,  but  the  court  held 
that  it  was  a  mere  adjustment  of  mutual  debts, 
and  not  an  Illegal  preference.. 

But  In  Re  Tacoma-  Shoe  &  Leather  Co.  8  N. 
B.  N.  Rep.  9,  the  court  held  that  a  bank  which 
had  a  deposit  in  favor  of  the  bankrupt  at  the 
commencement  of  the  bankruptcy  proceedings, 
And  had  before  that  time  revived  from  the  bank- 
rupt for  collection  a  draft  which  it  subsequently 
collected,  charging  the  amount  of  the  deposit 
and  of  the  collection  to  the  account  of  the  bank- 
rupt, who  owed  it  a  larger  amount,  several  days 
after  the  collection  and  three  weeks  after  the 
commencement  of  the  bankruptcy  proceedings, 
was  put  upon  Inquiry  from  the  facts  within  its 
knowledge,  so  as  to  prevent  it  from  setting  off 
the  deposit  and  collection  against  the  bank- 
rupt's note  to  it,  which  it  had  renewed  less  than 
four  months  before  the  commencement  of  the 
bankruptcy  proceedings,  under  the  act  of  1898, 
I  68b,  providing  that  a  set-off  or  counterclaim 
shall  not  be  allowed  In  favor  of  any  debtor  of 
the  bankrupt  which  was  transferred  to  him 
after  the  filing  of  the  petition  or  within  four 
months  before  such  filing  with  knowledge  or 
notice  that  the  bankrupt  had  committed  an  act 
of  bankruptcy. 

Where  an  insolvent  firm  after  a  general  as- 
signment draws  a  check  in  favor  of  the  assignee 
Cor  the  amount  of  its  credit  in  bank,  and  the 
bank,  in  Ignorance  of  the  assignment,  pays  the 
check  by  giving  Its  dueblll,  but  on  learning  the 
facts  threatens  to  stop  payment  of  the  dueblll, 
when  it  is  agreed  that  the  amount  shall  be 
placed  on  deposit  subject  to  the  bank's  rights, 
and  the  firm  is  subsequently  adjudged  bankrupt, 
the  bank  is  entitled  to  a  return  of  the  money, 
and  to  hold  the  same  under  the  bankruptcy  act 
aa  an  offset  against  unmatured  notes  of  the 
bankrupt  in  excess  of  the  deposit.  Re  Meyer, 
107  Fed.  86,  6  Am.  Bankr.  Rep.  593. 

A  bank  which,  at  the  time  of  making  a  loan 
of  $6,000  to  one  who  became  bankrupt  more 
than  four  months  thereafter,  had  $2,000  of  his 
money  on  deposit,  which  deposit,  although  sub- 
sequently diminished,  was  again  Increased  to 
that  amount  at  the  maturity  of  one  of  two  notes 
given  in  renewal  of  the  original  note  within 
such  four  months'  period,  may,  under  the  act 
of  1808,  I  68,  apply  the  deposit  on  the  notes, 
unless  it  has  notice  of  the  bankrupt's  insol- 
vency at  the  time  of  such  application,  the  mere 
renewal  of  the  note  not  being  such  notice.  Be 
Hays  F.  &  W.  Co.  8  N.  B.  N.  Rep.  801. 

Analogous  cases. 

Where  the  makers  of  a  note  which  has  been 
<discounted  at  a  bank  become  insolvent,  having 
money  on  deposit  in  the  bank,  the  amount  of 
the  note  may  be  set  off  by  the  bank  In  an  action 
by  the  assignee  for  the  amount  of  the  deposit 
if  the  note  at  the  time  of  the  Insolvency  is  due 
absolutely  without  condition  or  contingency,  al- 
though not  yet  payable,  under  Mass.  Stat.  1838, 
chap.  163,  I  3,  providing  for  the  set-off  of  mu- 
tual debts  and  credita  Demmon  v.  Boylston 
Bank,  5  Cush.  194. 

And  a  bank  is  entitled  to  set  off  the  amount 
of  the  note  of  an  insolvent  held  by  it  against 
the  amount  on  deposit  in  the  Insolvent's  favor 
at  the  commencement  of  the  Insolvency  proceed- 
ings, unless  the  deposits  were  received  in  viola- 
tion of  Mass.  Stat.  chap.  157,  H  90,  98,  relating 
55  L.  R.  A. 


to  fraudulent  preferences,  because  the  bank 
knew  that  the  business  of  the  insolvent  waa  be- 
ing carried  on  with  a  view  to  convert  Its  as- 
sets into  cash  for  the  benefit  of  creditors,  and 
that  he  must  effect  a  compromise  with  creditors 
or  go  into  Insolvency.  Clark  v.  Northampton 
Nat.  Bank,  100  Mass.  26,  86  N.  B.  108. 

For  the  right  to  set  off  a  deposit  made  after 
the  depositor's  Insolvency  in  a  bank  which  had 
no  notice  at  the  time  of  the  insolvency  against 
bills  or  notes  due  the  bank  maturing  after  the 
insolvency,  see  supra,  II.  d,  2. 

For  cases  where  the  debt  Is  mature  at  the 
time  of  the  bankruptcy,  see  aupra^  I.  h,  2. 

For  cases  of  assignment  of  deposit  or  debt 
due  from  depositor,  see  infra,  IV.  c,  2. 

For  right  to  set  off  unmatured  claim  against 
the  deposit  account  of  an  insolvent  debtor  gen- 
erally, see  note  to  Nashville  Trust  Co.  v.  Fourth 
Nat.  Bank  (Tenn.)  16  L.  R.  A.  710. 

g.  Other  banking  traneaetione  and  commerdai 

paper. 

1.  In  general. 

Bills  and  notes,  although  maturing  after  tha 
bankruptcy,  are  available  as  set-offa 

Thus,  in  Es  parte  Hastie,  1  Fonb.  N.  R.  59, 
as  digested  in  2  Mews'  Digest,  col.  860,  where 
persons  claimed  to  prove  on  bills  accepted  by 
the  bankrupt  which  came  Into  their  hands  and 
were  discounted  by  the  bank  at  their  request, 
and  which  they  paid  on  their  dishonor  by  the 
bankrupt,  the  assignees  were  allowed  a  set-off 
as  to  acceptances  of  such  claimants  in  the 
hands  of  third  parties  which  had  been  proved 
against  the  bankrupt's  estate. 

And  a  creditor  of  a  bankrupt  on  mutual  ac- 
count may  set  off  as  a  mutual  credit  a  debt  from 
the  bankrupt  against  a  bill  accepted  by  him  for 
the  bankrupt  before  the  bankruptcy,  which  ma- 
tured and  was  paid  by  him  after  the  bank- 
ruptcy.    IS9  parte  Wagstaff,  13  Yes.  Jr.  65. 

In  an  action  in  England  by  trustees  of  a 
bankrupt  in  Scotland,  a  plea  that,  before  the 
defendant  had  notice  of  the  bankruptcy  and  be- 
fore the  sequestration,  he  gave  credit  to  the 
bankrupt  by  becoming  the  Indorsee  and  holder 
bona  fide  of  an  acceptance  of  the  bankrupt 
which  became  due  after  the  bankruptcy,  which 
credit  was  of  a  nature  likely  to  end  in  a  debt 
from  the  banknipt  to  him,  and  the  amount  of 
such  acceptance  was,  at  the  beginning  of  the 
suit,  and  still  is,  due  him,  and  that  the  l>ank- 
rupt  gave  credit  to  the  defendant  by  consign  ins 
to  him  the  goods  sued  for  on  the  terms  that 
the  proceeds  should  be  paid  to  the  bankrupt  in 
Scotland,  and  such  sale  was  of  a  nature  likely 
to  end  in  a  debt  from  the  defendant  to  the 
bankrupt,  and  that  the  defendant  is  willing  and 
offers  to  set  off  one  claim  against  the  other, — ^la 
a  good  one.  Biacfarlane  v.  Norrls,  2  Best  & 
S.  783.  9  Jur.  N.  S.  374,  81  L.  J.  Q.  B.  N.  S. 
245.  6  L.  T.  N.  S.  492. 

Eap  parte  Boyle,  cited  in  Young  v.  Bank  of 
Bengal,  1  Deacon,  688,  1  Moore,  P.  C.  150,  holds 
that  where  a  client  is  indebted  to  a  solicitor 
for  work  done  and  money  lent,  and  gives  the 
solicitor  his  notes  for  a  larger  amount,  part 
of  which  notes  were  not  due  or  paid  by  him  un- 
til after  the  solicitor's  bankruptcy,  he  may  set 
off  the  amounts  so  paid  on  the  notes  against 
his  Indebtedness  to  the  solicitor  as  a  mutual 
credit,  as  nothing  could  prevent  the  client's  lia- 
bility from  ending  in  a  debt  except  the  solicitor 
himself  repaying  the  money  advanced  upon  the 
notes. 

Where  the  maker  of  a  note  executes  at  the 
payee's  request  a  bond  to  a  third  person  as 
Burety  of  such  payee  for  a  less  amount  than  is 
due  on  the  note,  and  the  payee  agrees  that  a 
balance  shall  remain  unpaid  on  the  note  which 
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AaU  not  V  claimed  bj  the  iMiyee  If  the  maker 
■hall  be  uollged  to  pay  the  bond,  such  payment 
is  a  good  de/en«*  pro  tanto  to  an  action  by  the 
assignee  In  ^nkruptcy,  even  though,  because 
of  the  contingency  of  the  debt  on  the  bond,  it 
coQld  not  be  set  off  under  a  commission  in  bank- 
ruptcy under  the  act  of  1800,  I  42.  Ward  ▼. 
Wlnshlp,  12  Mass.  480. 

Id  an  action  by  assignees  in  bankrupcty  on  a 
bill  of  exchange,  the  defendant  may  set  off  the 
Talne  of  an  annuity  purchased  by  him  from  the 
bankrupt,  and  such  annuity  creditor  may,  on 
SQbmliting  to  the  Jurisdiction  of  the  court  of 
review,  have  the  whole  matter  referred  to  the 
commissioner,  and  have  the  action  on  the  bill 
of  exchange  stayed.  Er  parte  Law,  1  De  G. 
Bankr.  Caa.  878,  tl  Jur.  112. 

Where  there"  u^l  been  mutual  dealings  be- 
tween a  bankmpi  •ind  his  brokers,  and  the  lat- 
ter before  the  bankruptcy  gave  a  check^or 
stock  sold  by  tliem,  proceedings  being  com- 
menced after  the  death  of  the  bankrupt,  under 
46  &  47  Vict.  chap.  52,  |  125,  the  brokers  may, 
hi  an  action  by  the  trustee  In  bankruptcy  on  the 
check  which  the  brokers  dishonored  when  pre- 
sented after  the  death  of  the  bankrupt  and  the 
institution  of  the  proceedings,  set  off  a  debt 
due  from  the  bankrupt,  although  it  did  not  ripen 
Into  a  debt  until  after  his  death,  under  |  38, 
authorizing  a  set-off  in  cases  of  mutual  debts 
and  mutual  credits.  Walkint  ▼.  Lindsay,  67 
L.  J.  Q.  B.  N.  S.  862. 

Wbere  a  contributory  of  a  company  in  the 
process  of  winding  up  has  executed  an  inspect- 
orship deed,  the  effect  of  which  Is  to  import  the 
mutual  credit  clause  of  12  A  13  Vict.  chap.  106, 
i  171,  the  Inspectors  cannot  prove  against  the 
company  bills  of  exchange  held  by  such  con- 
tributory at  the  date  of  the  deed,  which  had 
been  accepted  by  the  company  and  were  In- 
dorsed to  an  agent  for  collection  soon  after 
their  date,  but  they  must  be  set  off  against  a 
call  exceeding  their  amount,  made  on  such  con- 
tributory after  he  l>ecame  the  holder  of  the  bills 
and  before  their  maturity.  Re  Anglo-Qreek 
Steam  Nav.  &  Trading  Co.  L.  R.  4  Ch.  174,  17 
Week.  Rep.  244. 

Where  the  acceptor  of  a  bill  Indorsed  to  one 
who  subsequently  l>ecomefl  bankrupt  receives 
from  and  credits  to  the  bank  drawing  it.  In 
which  he  has  extensive  dealings,  a  bill  for  a  less 
smoont  drawn  by  the  bankrupt  which  falls  due 
the  day  of  the  bankruptcy  and  is  dishonored, 
such  acceptor  cannot.  In  an  action  by  the  as- 
signees In  bankruptcy  on  his  acceptance,  set 
off  the  amount  of  the  bill  drawn  by  the  bank- 
rupt, where,  in  accordance  with  an  existing 
custom,  he  had  applied  In  payment  of  it  assets 
of  the  bank  In  his  possession,  thereupon  re- 
turning the  bill  to  the  bank  with  a  receipt,  al- 
though the  bank  subsequently  returned  the  bill 
with  a  request  to  have  him  set  It  off  against 
the  bill  accepted  by  him.  Belcher  t.  Lloyd,  10 
BIng.  310,  8  Moore  &  8.  822. 

Analogous  cases. 

In  Van  Wagoner  ▼.  Paterson  Gaslight  Co.  23 
K.  J.  L.  283,  the  court  held  that,  in  an  action 
by  the  receivers  of  an  insolvent  bank  on  a  draft 
given  by  the  defendant  which  was  not  due  at 
the  time  of  the  bank's  failure,  the  defendant 
could  set  off  bills  of  the  bank  received  by  him 
ia  good  faith  before  the  failure  of  the  bank, 
under  the  New  Jersey  statute  authorising  re- 
ceivers to  allow  a  set-off  in  case  of  "mutual 
dealings,"  which  the  coart  held  to  be  equlva^ 
lent  to  the  term  "mutual  credits,"  occurring  in 
bankruptcy  statutes. 

And  where,  at  the  time  of  appointing  a  re- 
ceiver for  an  Insurance  company,  it  holds  a  note 
which  is  not  yet  due,  against  a  policy  holder 
whose  losses  had  been  adjusted  before  the  in- 
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solvency  of  the  company,  such  losses  may  be 
set  off  against  a  debt  due  on  the  note  as  a  mu- 
tual credit,  under  2  N.  Y.  Rev.  Stat.  47,  |  36. 
Berry  v.  Brett,  6  Bosw.  627. 

And  where  one  taking  out  a  marine  insur- 
ance policy  gives  his  note  for  a  premium  which 
does  not  fall  due  until  after  the  insolvency  of 
the  company  and  the  commencement  of  proceed- 
ings for  the  appointment  of  receivers  for  it,  and 
a  loss  occurs  before  such  Insolvency,  which  is 
adjusted  subsequent  thereto,  the  loss  may  be 
set  off  against  the  note  as  a  mutual  credit  with- 
in such  section.  Osgood  v.  De  Groot,  36  N.  T. 
848;  Pardo  v.  Osgood,  6  Robt.  348. 

And  in  an  action  by  an  assignee  in  Insol- 
vency for  work  and  material  performed  and 
furnished  by  the  insolvent  for  the  defendant, 
the  latter  may  set  off  as  a  mutual  credit,  un- 
der Mass.  Stat.  1838,  chap.  163,  {  3,  notes  of 
the  insolvent  purchased  by  the  defendant  in 
good  faith  for  value  before  the  first  publication 
of  the  notice  in  insolvency  and  before  notice 
of  the  commencement  of  the  suit,  even  though 
such  notes  had  not  matured  at  the  time  of  the 
insolvency.     Aldrich  v.  Campbell,  4  Gray,  284. 

But  one  who,  while  a  note  is  in  the  hands 
of  the  Indorsee  and  at  the  request  and  for  a 
consideration  moving  solely  from  the  latter,  and 
without  any  request  express  or  implied  from  the 
first  Indorser,  puts  his  name  on  the  back  of 
the  note  waiving  demand  and  notice,  and  who 
pays  the  note  after  the  Insolvency  of  such  first 
indorser,  cannot  set  off,  under  such  circum- 
stances, the  amount  so  paid  in  an  action  by  the 
assignee  in  Insolvency  of  the  first  indorser  for 
a  debt  due  from  him  to  the  Insolvent.  Nelson 
V.  Harrington,  16  Gray,  130. 

As  to  right  to  set  off  commercial  paper  where 
the  debt  matures  before  the  bankruptcy,  see 
aupra,  I.  i. 

As  to  right  of  set-off  where  the  "bills  or  notes 
are  given  or  the  debt  created  after  the  bank- 
ruptcy, see  supra,  II.  e. 

For  cases  of  assignment  of  commerclail  paper, 
see  infra,  IV.  d. 

For  set  off  of  commercial  paper  against  de- 
posits in  bank,  see  supra,  I.  h ;  II.  d;  III.  f ; 
infra^  IV.  c. 

For  cases  of  particular  agreemmts  or  direc- 
tions as  to  commercial  paper,  see  supra,  I.  e,  3 ; 
III.  d,  2. 

2.  Aooommodaiion  acceptor  or  indorser. 

One  sued  by  assignees  in  bankruptcy  may  set 
off  an  amount  paid  after  the  bankruptcy  on  a 
bill  accepted  or  note  Indorsed  before  the  bank- 
ruptcy for  the  bankrupt's  accommodation. 

Thus,  the  indorser  of  a  bill  of  exchange,  who 
pays  the  bill  after  the  bankruptcy  of  the 
drawer,  may  set  off  the  same  against  the  as- 
signees of  the  drawer,  under  the  act  of  1800,  | 
42,  as  it  is  a  mutual  credit  given  before  the 
bankruptcy,  although  not  paid  until  after. 
Marks  v.  Barker,  1  Wash.  C.  C.  178,  Fed.  Cas. 
No.  9,096. 

In  an  action  by  assignees  for  goods  sold  and 
delivered  by  the  bankrupt  before  any  act  of 
bankruptcy,  the  defendants  may  set  off  a  bill  of 
exchange  /iccepted  by  them  before  the  bank- 
ruptcy, although  maturing  and  paid  by  them 
thereafter,  as  it  is  a  mutual  credit  within  6 
Geo.  II.  chap.  30,  |  28.  Smith  v.  Hodson,  4  T. 
R.  211. 

And  where  the  drawer  of  a  bill  of  exchange 
hands  over,  a  few  days  before  his  bankruptcy 
and  shortly  before  the  maturity  of  the  bill,  to 
the  accommodation  acceptor  the  money  to  pay 
the  same,  such  act  being  voluntary,  but  not  In 
contemplation  of  bankruptcy,  the  assignees  can- 
not, on  the  Issue  of  a  fiat  before  the  maturity 
of  the  bill,  recover  back  the  money  in  an  action 
for    money    had   and   received   for   their   ass 
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Yates  T.  Hoppe,  9  C.  B.  641,  14  Jur.  872,  19 
L.  J.  C.  P.  N.  S.  180. 

Bnt  where  a  trader,  after  ttopping  payment 
fenerally  but  before  his  bankruptcy,  sends  a 
note  to  a  particular  creditor  stating  that  it  Is 
to  help  him  over  his  payments,  his  assignees  in 
bankruptcy  may  recover  such  money  in  assump- 
sit, although  at  the  time  of  the  payment  a  bill 
for  a  larger  amount  was  coming  due,  which 
had  been  accepted  by  the  creditor  for  the  bank- 
rupt's accommodation,  and  for  which  he  had 
promised  to  provide.  Quthrie  y.  Crossley,  2 
Car.  &  P.  801. 

In  assumpsit  by  assignees  In  bankruptcy  for 
money  had  and  received  by  the  defendant  to 
their  use  since  the  bankruptcy,  the  defendant 
may  plead  that  the  bankrupt  drew  and  deliv- 
ered a  bill  of  exchange  in  his  favor  for  the 
amount  before  his  bankruptcy  by  way  of  a  loan 
to  defendant,  thereby  giving  him  credit,  and 
that  afterwards,  and  before  the  bankruptcy,  de- 
fendant presented  the  bill,  and  received  pay- 
ment thereon  after  the  bankruptcy  but  before 
the  commencement  of  the  action,  and  offer  to 
set  off  against  it  the  amount  of  a  bill  Indorsed 
by  him  for  the  bankrupt's  accommodatldn  be- 
fore the  bankruptcy,  and  which  defendant  paid 
on  its  dishonor  after  the  bankruptcy,  and  also 
the  amount  of  another  bill  discounted  by  the 
defendant  for  the  bankrupt  before  the  bankrupt- 
cy, which  the  defendant  also  paid  on  Its  dis- 
honor after  the  bankruptcy.  Hulme  v.  Mug- 
gleston,  3  Mees.  &  W.  31,  Murph.  &  H.  844,  7 
L.  J.  Bzch.  N.  S.  20,  6  Dowl.  P.  C.  112. 

In  an  action  by  assignees  In  bankruptcy  for 
goods  sold  and  delivered  a  plea  alleging  that 
defendant,  before  notice  of  any  act  of  bank- 
ruptcy and  before  the  issue  of  the  fiat,  accepted 
bills  of  exchange  for  the  accommodation  of  the 
bankrupt  whtch  he  had  negotiated  before  de- 
fendant had  any  notice  of  his  bankruptcy ;  and 
that  the  credits  so  given  were  of  a  nature  ex- 
tremely likely  to  end  in  debts  from  the  bankrupt 
to  Ulm ;  and  that  before  the  commencement  of 
the  juit  defendant  had  been  compelled  to  pay 
them,  the  amounts  of  which  he  was  willing  and 
offered  to  set  off, — states  a  good  plea  of  set-off 
under  6  Geo.  IV.  chap.  16,  |  60.  Russell  v. 
Bell,  1  Dowl.  N.  S.  107,  8  Mees.  &  W.  277. 

See  also  Ouchterlony  v.  Easterby,  4  Taunt. 
888,  2  Rose,  Bankr.  272,  infra,  IV.  d. 

In  Kg  parte  Read,  1  Glyn  &  J.  224,  as  di- 
gested in  2  Mews'  Digest,  col.  861,  a  creditor 
of  the  bankrupt  on  a  cash  balance,  who  was 
under  acceptances  for  the  bankrupt's  accom- 
modation which  were  not  paid  at  the  time  of 
the  bankruptcy,  and  who  had  received  from  the 
bankrupt  bills  and  notes  to  a  larger  amount 
than  the  cash  balance  which  the  creditor  had 
negotiated,  was  not  allowed  to  prove  the  cash 
balance  on  the  principle  of  excluding  the  dis- 
honored paper  on  both  sides  or  otherwise. 

One  who  consigns  goods  to  a  factor  who 
makes  advances  in  an  amount  less  than  the 
value  of  the  goods,  and  subsequently  makes  an 
assignment  for  creditors,  who  repays  the  entire 
amount  under  protest  after  a  refusal  by  the 
assignees  to  reduce  the  amount  of  unmatured 
notes  indorsed  bf  Mm  for  the  accomnu>datlon  of 
the  factor,  after  vhlch  the  latter  is  adjudicated 
a  bankrupt,  is  frot  rntitl«i  to  a  preference  on 
such  notes  on  tlie  ground  that  they  would  have 
been  allowed  as  a  set-off  If  the  advances  had  not 
been  returned  before  the  bankruptcy,  oven  if 
such  set-off  would  have  been  allowed  under  the 
circumstances  if  the  advances  had  not  been  re* 
paid.  Re  Meyer,  106  Fed.  828,  5  Am.  Bankr. 
Rep.  696. 

A  debtor  of  a  bankrupt  cannot  set  off  against 
his  debt  a  liability  as  surety  for  the  bankrupt 
on  a  note  which  such  debtor  as  surety  was 
required  to  pay  after  the  filing  of  the  petition 
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in  bankruptcy,  under  the  act  of  1898,  f  €8,  by 
which  the  provability  of  all  claims  tnms  upon 
their  status  at  the  time  of  such  filing.  lU 
Bingham,  94  Fed.  796,  2  Am.  Bankr.  Rep.  223. 

The  holding  in  the  preceding  case  is  con- 
trary to  that  of  MoBOAN  V.  Wordbll,  wbicli 
holds  that  the  provability  of  the  claims  turns 
upon  their  status  at  the  time  suit  is  brought, 
and  which  seems  to  be  in  accord  with  ths 
weight  of  authority. 

h.  Ineuranoe  matfert. 

1.  Life  ineuranoe. 

In  cases  of  endowment  policies  not  yet  ma* 
ture  at  the  time  of  the  bankruptcy  It  seems, 
according  to  the  best  considered  cases,  that  a 
set-off  will  be  allowed, — especially  if  the  period 
hasjpearly  arrived. 

Thus,  where,  at  the  time  of  presenting  a  pe- 
tition for  the  winding  up  of  an  Insurance  com- 
pany, a  policy  holder  is  indebted  to  the  company 
in  a  specified  amount  for  loans  to  him,  and 
the  policies  have  less  than  a  year  to  run  be- 
fore maturing,  at  which  time  an  amount  in 
excess  of  the  indebtedness  of  the  Insured  will 
be  payable  If  the  premiums  are  all  paid  up  to 
that  time,  and  the  winding-up  order  is  not  made 
until  after  the  maturity  of  the  policies,  all  ttie 
premiums  on  which  have  then  been  paid, 
and  an  arrangement  to  which  the  insured  does 
not  consent  is  subsequently  made  by  which  an- 
other company  agrees  to  pay  a  reduced  amount 
to  the  policy  holders,  the  result  of  which  l» 
to  prevent  any  policy  holder  from  suing  tlie 
original  Insurer,  such  policy  holder  may,  in  an 
action  by  the  llquida'^or  of  the  original  Insurer 
to  recover  the  loans,  set  off  the  amounts  due 
on  his  policies,  under  46  &  47  Vict.  chap.  62, 
I  38,  authorising  a  set-off  in  case  of  mutual 
credits  or  other  mutual  dealioga  Sovereign, 
Life  Assur.  Co.  v.  Dodd  [1802]   1  Q.  B.  405. 

A  similar  holding  was  made  on  appeal  In 
[1892]  2  Q.  B.  673,  62  L.  J.  Q.  B.  N.  S.  19,  67 
L.  T.  N.  S.  396,  41  Week.  Rep.  4. 

But  Bw  parte  Price,  L.  R.  10  Ch.  648,  88  L. 
T.  N.  S.  lis,  23  Week.  Rep.  844,  holds  that 
where  a  policy  holder  borrows  from  the  com- 
pany on  the  security  of  his  policies  and  after- 
wards t>ecomes  bankrupt,  the  company  bavins 
been  previously  order^  to  be  wound  up,  the 
trustee  In  bankruptcy  of  the  policy  holder  can- 
not set  off  the  value  of  the  policies  as  esti- 
mated on  the  winding  up  against  the  debt  due 
the  company,  as  there  are  no  mutual  credits, 
mutual  debts,  or  mutual  dealings,  within  82  i 
33  Vict.  chap.  71,  I  89. 

Analogous  casea 

In  Carr  v.  Hamilton,  129  U.  8.  262,  32  lu 
ed.  669,  9  Sup.  Ct.  Rep.  295,  the  court,  rely  Ins 
upon  different  rases  of  set-off  In  bankruptcy, 
and  speaking  of  the  principle  of  setting  off 
mutual  debts  and  mutual  credits  in  all  cases 
under  the  bankruptcy  laws,  both  of  England 
and  of  this  country,  held  that  where  one  hold- 
ing an  endowment  policy  payable  to  himself  if 
living  at  the  end  of  the  endowment  period,  and 
to  his  children  if  he  died  sooner,  had  given  a 
mortgage  to  the  company,  and  the  latter  became 
Insolvent  five  years  before  the  end  of  the  en- 
dowment period,  the  present  value  of  the  in- 
terest of  the  insured  in  the  policy  to  be  found 
by  the  life  tables  should  be  set  off  against  the 
mortgage  debt.  In  this  case  the  court  speaks 
of  Newcomb  v.  Almy,  96  N.  T.  308,  which  holds 
that  where  the  policy  is  payable  to  the  insured 
If  living  at  the  end  of  the  endowment  period, 
and  to  his  wife  if  he  dies  within  such  period, 
the  insured  cannot  set  off  its  reserved  value  as 
a  mutual  credit  against  a  debt  due  from  hln» 
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to  the  company  within  2  N.  Y.  Rev.  Btat.  47, 

1  -S6,  and  states  that  the  decision  would  prob- 
<e\j  hsTe  been  different  if  the  court's  atten- 
tion bad  been  called  to  the  fact  that  the  reserre 
value  of  each  person's  interest  was  payable  to 
him,  and  that  the  court  improperly  assumed 
That  the  interests  of  the  Insured  and  his  wife 
were  so  involved  toffether  that  they  could  not 
be  sefiarated. 

2.  Fire  and  marine  ineuranoe. 

In  this  country  the  right  to  set-off  seems  to 
have  been  allowed  in  cases  of  losses  occurring 
or  adjusted  after  the  bankruptcy,  and  also 
where  the  debt  against  which  the  loss  is  sought 
to  be  set  off  is  not  due  at  the  time  of  the  bank- 
ruptcy, white  in  England  the  right  to  set  off  a 
loss  occurring  after  the  bankruptcy  has  gen- 
erallj  been  denied. 

Tbns.  Drake  v.  Rollo,  8  Bias.  273,  Fed.  Cas. 
No.  4,066,  holds  that  a  borrower  from  an  in- 
surance company  may  set  off  against  the  debt, 
even  though  it  is  not  due  at  the  time  of  the 
bankruptcy,  a  claim  for  a  loss  on  a  policy  is- 
ned  to  him  by  the  company,  as  it  is  a  case 
of  mutual  debt  and  credit,  within  the  act  of 
1867,  f  20. 

Bat  Ex  parte  Herbert,  2  Rose,  Bankr.  240,  as 
digested  in  2  Mews'  Digest,  col.  865,  holds  that 
where  a  loss  attaches  on  a  policy  of  insurance 
after  the  bankruptcy  of  the  insured  it  consti- 
tutes a  cause  of  action  In  the  assi^ees  in  bank- 
ruptcy, and  not  an  interest  in  the  bankrupt  ad- 
mitting a  set-off. 

And  in  Urn  parte  Blagden,  10  Ves.  Jr.  465, 

2  Rose,  Bankr.  240,  Lord  Bldon  holds  that  a 
debt  doe  from  the  bankrupt  before  his  bank- 
ruptcy cannot  be  set  off  against  the  bankinipt's 
■hare  of  Insurance  on  a  vessel  captured  after 
the  bankruptcy,  as  the  cause  of  action  on  the 
policy  was  in  the  assignees  instead  of  the  oank- 
mpt. 

And  an  underwriter  sued  by  the  assignees  in 
bankruptcy  of  the  assured  for  a  loss  occurring 
after  the  bankruptcy  cannot  set  off,  under  5 
Geo.  II.  chap.  80,  |  28,  a  debt  due  from  the 
bankrupt  to  the  underwriter  for  premiums,  the 
bankrupt  having  acted  as  his  own  broker  in 
taking  out  the  policies,  as  the  amount  which 
might  become  due  on  the  policy  was  only  a  pos- 
slbie  deb«.     Glennie  v.  Edmunds,  4  Taunt.  775. 

But  Graham  v.  Russell,  2  Marsh.  561,  5 
Maule  Jb  8.  408,  8  Price,  227,  17  Revised  Rep. 
414,  holds  that  fan  an  action  by  assignees  in 
bankruptcy  of  an  assured  upon  a  loss  which 
happened  after  the  bankruptcy,  the  underwriter 
may  set  off  a  sum  due  to  him  for  premiums  on 
a  balance  of  accounts  between  him  and  the 
bankrupt,  as  0  Geo.  II.  chap.  82,  |  2,  allows  a 
Rt-off  in  the  case  of  a  bankrupt  underwriter, 
and  there  ought  to  be  a  similar  allowance  In 
case  the  assured  becomes  bankrupt. 

An  underwriter  cannot,  where  a  broker  ad- 
Justs  a  loss  with  him,  and  the  broker's  name  is 
afterwards  struck  out  of  the  policy  and  adjust- 
ment, the  broker  becoming  bankrupt  within  a 
month  after  the  adjustment,  set  off  as  against 
the  assured  the  balance  due  him  from  the  brok- 
er at  the  time  of  adlustlug  the  policy.  Todd  y. 
Seed,  8  Starkle,  16.^ 

Analogous  cases. 

Where  at  the  time  of  appointing  a  receiver 
for  an  Insurance  company  It  held  a  note  not  yet 
doe  against  a  policy  holder  whose  losses  had 
been  adjusted  before  the  insolvency  of  the  com- 
pany, such  policy  holder  may  set  off  the  losses 
against  the  amount  due  on  the  note  as  a  mutual 
credit,  under  2  N.  Y.  Rev.  Stat.  47,  |  86.  Berry 
V.  Brett,  6  Bosw.  627. 

Where  one  tj^ng  out  a  marine  Insurance 
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policy  gives  his  note  for  the  premium,  which 
does  not  fail  due  until  after  the  Insolvency  of 
the  company  and  the  commencement  of  proceed- 
ings for  the  appointment  of  receivera,  and  a 
loss  Obcurs  before  such  insolvency,  which  is  ad- 
Justed  subsequent  thereto,  the  loss  may  be  set 
off  against  the  note  as  a  mutual  credit  within 
such  I  36.  Osgood  v.  DeGroot,  S6  N.  Y.  348; 
Pardo  V.  Osgood,  5  Robt.  848. 

And  a  borrower  from  an  insurance  company, 
who  is  rendered  insolvent  by  a  fire  iu  which 
property  of  the  borrower  insured  In  such  com- 
pany is  destroyed,  is  entitled  to  have  the 
amount  coming  to  him  on  his  policy  set  off 
by  the  receiver  against  his  debt  to  the  company 
as  a  mutual  credit,  within  such  S  3G.  allhough 
the  receiver  has  refused  to  adjust  the  loss,  as 
it  is  a  claim  which  must  ultimately  terminate 
in  a  debt,  even  though  it  has  not  yet  been  liqui- 
dated. Hoi  brook  v.  American  F.  Ins.  Co.  6 
Paige,  220 ;  Re  Globe  Ins.  Co.  2  Edw.  Ch.  625. 

But  in  Re  United  Ports  &  General  Ins.  Co.  46 
L.  J.  Ch.  N.  S.  403,  36  L.  T.  N.  S.  457,  25  Week. 
Rep.  580,  the  court  said  that  in  winding  up,  as 
in  bankruptcy,  which  was  said  to  be  very  an- 
alogous, there  is  no  set-off  of  mutual  debts  and 
mutual  credits,  as  to  transactions  subsequent 
to  the  commencement  of  the  winding  up,  and 
held  that  an  insurance  company  taking  the 
funds  of  another  insurance  company  which  was 
subsequently  wound  up  could  not  set  off  against 
funds  so  received  payments  made  by  It  on  losses 
of  the  other  company  after  the  commencement 
of  the  winding  up. 

For  losses  occurring  and  adjusted  before  the 
bankruptcy,  see  supra,  I.  J. 

For  matters  of  assignment  of  the  policy  or 
of  the  debt  against  which  it  Is  sought  to  bo 
set  off,  .see  infra,  IV.  e. 

For  matters  as  to  Insurance  brokers,  see 
supra,  I.  f,  4,  b;  III.  e.  2,  b. 

L  Landlord  and  tenant. 

Where  a  creditor  levying  an  execution  upon 
goods  on  which  the  landlord  of  the  debtor  dis- 
trains for  rent  while  they  are  In  the  creditor's 
possession  pays  the  rent  in  the  debtor's  pres- 
ence without  objection  fvom  him,  to  relieve  the 
goods  from  the  distress,  and  the  debtor  becomes 
bankrupt,  having  committed  an  act  of  bank- 
ruptcy before  the  levy,  causing  such  levy  to  be 
defeated,  the  creditor  may.  In  an  action  by  the 
assignees  to  recover  an  amount  received  by 
the  creditor  on  a  sale  of  part  of  the  goods,  set 
off  the  amount  so  paid  for  rent,  the  right  to 
recover  which  was  paramount  to  the  act  of 
bankruptcy.  Ew  parte  Elliott,  8  Deacon,  Bankr. 
848,  8  Mont.  &  A.  664. 

On  a  former  hearing  In  the  same  case,  2 
Deacon,  Bankr.  170,  the  court,  while  holding 
that  the  amount  so  paid  for  rent  did  not  con- 
stitute a  debt  due  the  creditor  from  the  bank- 
rupt, said  that  the  creditors  would  do  no  more 
than  Justice  If  they  permitted  him  to  retain 
the  amount  received  for  the  goods  sold,  which 
was  much  less  than  the  amount  paid  for  rent. 

But  where  the  lessee  of  premises  from  two 
different  persons  leases  the  same  to  another 
person  for  specified  amounts  as  lo  each  portion, 
and  becomes  bankrupt  while  a  halt  year's  rent 
Is  due  from  the  sublessee,  and  the  assignees  in 
bankruptcy  elect  to  take  the  property  under 
one  lease  and  not  under  the  other,  and  the  own- 
er of  the  latter  property  subsequently  distrsjns 
on  the  goods  of  the  sublessee  for  rent  for  ihrea 
fourths  of  a  year.  Including  the  half  year's  rent 
due  at  the  time  of  the  bankruptcy,  and  the  sub- 
lessee to  relieve  himself  from  the  distress  pays 
such  rent,  he  cannot,  in  an  action  by  the  as- 
signees for  the  half  year's  rent  for  the  entire 
property  and  for  one  quarter's  rent  for  the 
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part  retained  by  them,  let  off  tbe  amount  §o 
paid,  as  he  was  absolutely  liable  for  such  rent 
at  the  time  of  the  bankruptcy,  and  the  assignees 
were  under  no  obligation  to  protect  him  from 
the  original  lessor's  demand,  although  the  bank- 
rupt would  have  been  so  liable  except  for  his 
bankruptcy.  Graham  ▼.  Allsop,  8  fixch.  1S6, 
18  L.  J.  Exch.  N.  8.  85. 

For  other  cases  as  to  landlord  and  tenant, 
■ee  Sttpra,  I.  k ;  II.  f. 

J.  Principal  and  turety. 

On  the  question  as  to  the  right  of  set-off  as 
to  amounts  which  one  Is  compelled  to  pay  after 
the  bankruptcy  as  surety  for  tbe  bankrupt  rhe 
decisions  are  conflicting,  but  the  weight  of  au- 
thority seeuMB  to  be  in  favor  of  allowing  tbe  set- 
off. 

One  who  signs  as  surety  an  administrator's 
bond  under  a  representation  by  the  members  uf 
a  firm  of  which  the  administrator  is  a  memb4*r 
that  the  administration  is  to  be  a  matter  of 
partnership  business  cannot,  when  sued  by  tbe 
assignees  in  bankruptcy  of  the  firm  for  a  debt 
due  to  it,  set  off  a  loss  incurred  by  him  as 
surety  on  such  bond,  as  an  arrangement  of  the 
firm  to  take  the  assets  of  the  decedent's  es- 
tate into  Its  possession  and  share  In  the  dis- 
position of  them  Is  against  public  policy.  For- 
syth V.  Woods,  11  Wall.  484,  20  L.  ed.  207. 

A  demand  against  a  bankrupt  acquired  by 
the  defendant  since  the  bankruptcy,  such  as  a 
debt  paid  by  him  since  the  bankruptcy  as  a 
surety  before,  cannot  be  set  off  against  the  as- 
signees In  bankruptcy,  under  the  act  of  1800, 
I  42.  Barclay  ▼.  Carson,  8  N.  C.  (2  Hayw.) 
248. 

But  Ward  ▼.  Winship,  12  Mass.  480*  holds 
that  where  the  maker  of  a  note  executes  a  bond 
to  a  third  person  as  payee  for  the  surety  at 
the  latter's  request  for  a  less  amount  than  Is 
due  on  the  note,  and  the  payee  agrees  that  a 
balance  shall  remain  unpaid  on  the  note  which 
shall  not  be  claimed  by  him  If  the  maker  is 
obliged  to  pay  tbe  bond,  and  the  payee  becomes 
bankrupt,  after  which  the  maker  pays  the  bond, 
such  payment  is  a  good  defense  pro  tanto  to 
an  action  on  the  note,  even  though  because  of 
the  contingency  of  the  debt  on  tbe  bond  it  could 
not  be  set  off  under  a  commission  in  bankruptcy 
under  such  |  42. 

Sampson  v.  Burton,  2  Brod.  &  B.  89,  4  J.  B. 
Moore,  515,  however,  holds  that  a  contract  to 
indemnify  one  who  subsequently  became  bank- 
rupt from  any  loss  which  might  accrue  from 
retaining  in  his  magazine  powder  sold  by  the 
guarantor  to  a  third  person  does  not  consti- 
tute a  mutual  credit,  within  5  Geo.  II.  chap. 
80,  I  28,  entitling  him  to  a  set-off,  where  no 
loss  accrues  thereon  to  the  bankrupt  until 
after  the  bankruptcy. 

In  Dobson  v.  Lockhart,  6  T.  R.  133,  a  sale 
of  goods  waa  made  to  the  surety  on  a  bond  of 
the  seller  on  the  condition  that  they  should 
not  be  paid  for  till  the  bond  was  discharged, 
and  that  he  should  retain  from  the  purchase 
price  any  amount  he  might  be  compelled  to  pay 
on  the  bond.  The  seller  became  bankrupt  and 
the  surety  was  subsequently  compelled  to  pay 
the  bond.  In  an  action  for  the  purchase  price 
by  the  assignees  of  the  bankrupt,  the  majority 
of  the  court  held  that  the  question  did  not  arise 
on  a  set-off,  but  on  the  plaintiff's  demand, 
which,  in  fact,  never  became  due  under  the 
agreement,  and  Ashhurst,  J.,  held  that  It  was 
a  case  of  mutual  credit  within  6  Geo.  IT.  chap. 
80,  I  28,  and  that  the  fact  that  the  defendant 
did  not  pay  the  bond  until  after  the  bank- 
ruptcy did  not  prevent  the  set-off,  as  the  agree- 
ment for  retaining  the  purchase  money  took 
the  case  out  of  the  general  rule  that  a  creditor 
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could  not  prove  upon  a  debt  which  did  not  be- 
come doe  before  the  bankruptcy. 

As  to  the  right  of  set-off  on  the  part  of  ex- 
ecutors, where  the  testator  was  a  surety  for 
the  legatee  who  became  bankrupt,  see  He  Wat- 
son [189G]  1  Ch.  925,  74  L.  T.  N.  S.  453,  65  L. 
J.  Ch.  N.  S.  553;  Re  Blnns  [1896]  2  Ch.  584, 
65  L.  J.  Ch.  N.  8.  880,  75  L.  T.  N.  S.  99,  aupra, 

111.  e,  8. 

On  the  question  whether  the  claim  of  the 
surety  Is  provable  entitling  him  to  set  it  i>lf, 
see  9upra,  I.  b. 

For  set-off  of  claim  of  ac^mmodation  ac- 
ceptor or  indorser  paying  after  the  bank- 
ruptcy a  bill  or  note  on  which  the  bankrupt  was 
primarily  liable,  see  aupra.  III.  g,  2. 

.  k.  Annuitiet, 

Em  parte  Whlttaker,  1  Rose,  Bankr.  801,  1 
Glyn  A  J.  213,  as  digested  In  2  Mews'  Digest, 
cc^.  868,  holds  that  where  the  grantor  of  an  an- 
nuity for  a  consideration  to  be  paid  after  hie 
death  becomes  bankrupt  during  the  annultant'e 
lifetime,  owing  her  more  than  such  considera- 
tion, the  annuitant  cannot  set  off  the  consid- 
eration against  the  debt  due  from  the  grantor, 
as  the  latter  could  not  compel  payment  before 
the  annuitant's  death,  and  therefore  should  not 
be  required  to  accept  payment  in  advance. 

The  preceding  case  holds  that  there  wae 
no  case  of  mutual  credit,  as  the  balance  could 
not  be  ascertained  by  computation.  It  also 
holds  that  the  personal  representative  of  the 
annuitant  after  her  death  could  not  set  off  the 
consideration  of  the  annuity  against  a  claim 
for  money  misappropriated  as  her  agent  during 
her  lifetime. 

But  Ex  parte  Law,  De  G.  Bankr.  878,  11  Jur. 

112,  holds  that  in  an  action  by  the  assignees  In 
bankruptcy  on  a  bill  of  exchange  the  defendant 
may  set  off  the  value  of  an  annuity  purchased 
by  him  from  the  bankrupt,  and  may,  on  sub- 
mitting to  the  jurisdiction  of  the  court  of  re- 
view, have  the  whole  matter  referred  to  the 
commissioner,  and  have  the  action  on  the  bill 
of  exchange  stayed. 

IV.  Debte  or  claime  aaeigned. 

a.  In  general. 

By  the  act  of  5  Geo.  II.  chap.  80,  |  28.  provi- 
sion is  made  for  set-off  in  case  of  mutual  debts 
or  mutual  credits  between  tbe  bankrupt  and 
another  "at  any  time  l>efore  such  person  became 
a  banknipt."  This  was  changed  by  46  Geo. 
III.  so  as  to  authorize  a  set-off  In  case  of  mu- 
tual debts  or  credits,  notwithstanding  any  prior 
act  of  bankruptcy,  provided  the  credit  was 
given  to  the  bankrupt  two  months  before  the 
issuing  of  the  commission.  A  further  change 
is  made  in  6  Geo.  IV.  chap.  16,  |  50,  so  as  to 
provide  for  set-off  notwithstanding  any  prior 
act  of  bankruptcy,  providing  the  person  claim- 
ing the  benefit  of  tbe  set-off  had  no  notice  of 
any  act  of  bankruptcy  when  the  credit  was 
given. 

The  Federal  bankruptcy  act  of  1800,  {  42, 
provided  simply  for  set-off  in  case  of  mutual 
debts  or  credits  between  tHe  bankrupt  and  an- 
other at  any  time  before  such  person  became 
bankrupt.  Tbe  act  of  1867,  S  20.  provided  that 
no  set-off  of  mutual  debts  or  credits  should  be 
allowed  In  favor  of  any  debtor  to  the  bankmpt 
of  a  claim  purchased  by  or  transferred  to  him 
"after  the  filing  of  the  petition.**  This  provi- 
sion was  amended  In  1874,  p.  170,  I  6,  chap. 
390,  by  adding  "or  In  cases  of  compulsory  bank- 
ruptcy after  the  act  of  bankruptcy  upon  or  In 
respect  of  which  the  adjudication  shall  be  made 
and  with  a  view  of  making  such  set-off." 

The  present  act  of  1898,  i  68,  provides  that 
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no  Mt-off  or  connterdalm  ihall  be  allowed  In 
fiiTor  of  any  debtor  of  the  bankrupt  which  was 
purchased  by  or  transferred  to  him  after  the 
lliing  of  tbe  petition  or  within  four  months 
before  such  filing,  with  a  view  to  such  use  and 
with  knowledge  or  notice  that  such  bankrupt 
ma  Insolvent  or  had  committed  an  act  of  bank- 
roptcy. 

Several  cases  were  decided  under  the  act  of 
1867,  {  20,  before  the  amendment  of  1874,  and 
according  to  the  weight  of  authority  the  right 
of  ttt  off  was  not  taken  away  by  the  fact  that 
the  assignee  of  the  claim  knew  at  the  time  of 
the  assignment  of  the  bankrupt's  Insolvency, 
If  the  petition  in  bankruptcy  had  not  been  ac- 
tually filed  at  that  time. 

Thus,  /Se  City  Bank  of  Savings,  L.  &  Dis- 
count, 6  Nat.  Bankr.  Reg.  71,  Fed.  Cas.  No.  2.- 
742.  holds  that  a  creditor  of  an  Insolvent,  who 
has  reasonable  grounds  to  believe  him  to  be 
nch,  may  assign  his  demand  to  a  debtor  of  such 
insolvent  before  the  filing  of  the  petition  in 
bankruptcy  to  enable  him  to  use  It  as  an  offset 
against  his  own  debt  under  such  |  20. 

And  in  Mattocks  v.  Loverlng,  1  Law  &  Eq. 
Sep.  401,  Fed.  Cas.  No.  9,209,  the  court  held 
that  a  creditor  of  a  bankrupt,  knowing  of  the 
latter's  insolvency  and  contemplated  bank- 
ruptcy, might  sell  his  claim  to  the  debtor  of  the 
banlsrupt,  but  said  that  a  court  of  equity  would 
not  permit  a  debtor  buying  a  claim  after  such 
known  Insolvency  and  contemplated  bankruptcy 
to  set  It  off  against  his  debt,  but  could  only 
prove  his  claim  and  receive  a  dividend  in  the 
lame  nuinner  as  his  assignor. 

But  on  a  rehearing  in  Mattocks  v.  Loverlng, 
S  Fed.  212,  the  court  expressed  its  opinion  that 
the  debt  so  purchased  would  be  available  as  a 
aet-oir. 

And  In  Mattoz  v.  Cady,  7  Am.  Law  Rec.  613, 
Fed.  Cas.  No.  0,801,  which  was  an  action  di- 
rectly involving  the  point  incidentally  consid- 
ered in  the  preceding  case,  the  court  held  that 
the  defendant  In  an  action  by  an  assignee  In  in- 
roluntary  bankruptcy  on  an  account  due  from 
the  defendant  might  set  off,  under  such  |  20, 
Dotea  of  the  bankrupt  purchased  In  good  faith 
for  value  before  the  filing  of  the  petition,  al- 
though he  knew  of  the  bankrupt's  insolvency  at 
the  time  of  the  purchase. 

And  one  Indebted  to  a  bankrupt  corporation 
engaged  In  storing  grain  In  an  elevator  may 
let  off,  In  an  action  for  the  debt,  the  value  of 
wheat  covered  by  a  storage  receipt  of  the  bank- 
rupt purchased  by  him  before  the  bankruptcy 
without  knowledge  of  the  Insolvency  of  the  cor- 
poration, which  has  refused  a  demand  for  de- 
livery of  tbe  wheat.  McCabe  v.  Winship,  17 
Nat  Bankr.  Reg.  113,  Fed.  Cas.  No.  8,668. 

And  a  claim  against  a  bankrupt  purchased 
before  the  filing  of  tbe  petition,  but  with  full 
notice  of  the  bankrupt's  insolvency,  and  with 
Intent  to  use  the  claim  as  a  set-off.  Is  available 
tor  that  purpose  In  a  case  of  voluntary  bank- 
ruptcy, under  tbe  act  of  1867,  {  20,  as  amended 
In  1S74,  providing  that  in  cases  of  "compulsory 
t)ankruptcy'*  no  offset  shall  t>e  allowed  of  a 
claim  purchased  after  the  act  of  bankruptcy  in 
respect  to  which  the  adjudication  Is  made  with 
a  view  to  making  It  a  set-off.  Lloyd  v.  Turner, 
5  Sawy.  463,  Fed.  Cas.  No.  8,436. 

But  a  court  of  equity  will  not  interfere  by  in- 
Jonetlon  to  aid  a  debtor  to  a  bankrupt's  estate 
to  set  off  debts  bought  by^  him  after  the  bank- 
mpt's  Insolvency  .upon  a  speculation  as  to  the 
probable  dividends  on  the  estate.  Hunt  v. 
Holmes,  16  Nat.  Bankr.  Reg.  101,  Fed.  Cas.  No. 
9.S90.  In  this  case  the  court  says  that  under 
the  act  of  1867.  |  20,  as  amended  In  1874,  Con- 
B^eaa  seems  to  intend  to  allow  the  set-off  of 
debts  bought  after.  Insolvency,  unless  they  are 
^nght  after  the  very  act  of  bankruptcy  which 
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is  the  foundation  of  the  decree,  and  with  a 
view  to  such  set-off,  but  that  the  denial  of  the 
right  of  set-off  in  such  a  case  as  that  before  it 
was  grounded  in  a  clear  and  strong  equity 
which  could  not  be  disregarded  when  the  dis- 
cretionary action  of  the  court  was  invoked. 

A  Judgment  obtained  In  a  state  court  against 
a  bankrupt  during  the  pendency  of  the  bank- 
ruptcy proceedings  and  assigned  by  the  plain- 
tiff is  not  available  as  a  set-off  in  an  action  by 
the  bankrupt  against  the  assignee  of  the  Judg-* 
ment  during  the  pendency  of  the  proceedings  on 
an  account  set  off  to  the  bankrupt  as  exempt. 
Weaver  v.  Volls,  68  Ind.  101. 

Where  debts  are  proved  against  a  company 
ordered  to  t>e  wound  up,  and  assigned  bona  fide 
for  value  to  one  who  subsequently  assigns  them 
for  value  to  one  knowing  nothing  of  a  claim 
of  the  company  against  the  first  assignee,  which 
he  is  subsequently  ordered  to  pay,  immediate 
notice  of  the  second  assignment  having  l>een 
given  the  company,  the  second  assignee  Is  en- 
titled  to  the  dividend  declared  on  the  debts 
proved,  and  the  claim  against  the  first  assignee 
cannot  bo  set  off  against  It,  under  32  &  33  Vict, 
chap.  71.  I  39,  made  applicable  In  winding  up, 
as  that  section  relates  to  the  state  of  things 
at  the  time  of  the  bankruptcy,  and  no  right  of 
set-off  existed  against  the  first  assignee  until 
the  order  to  pay  was  made.  Re  Milan  Tram- 
ways Co.  L.  R.  25  Ch.  Div.  687,  53  L.  J.  Ch. 
N.  S.  1008,  50  L.  T.  N.  S.  545,  32  Week.  Rep. 
601. 

Where  one  of  two  persons  jointly  entitled  to 
the  benefits  of  a  charter  party  becomes  bank- 
rupt after  assigning  his  interest  and  giving  no- 
tico  to  the  other,  and  the  assignees  of  tbe  char- 
ter party  sue  u];>on  it  In  the  name  of  the  as- 
signor, the  other  party  cannot  rely  on  a  set-off 
on  the  ground  of  a  mutual  credit  between  him 
and  the  assignor,  as  all  the  assignor's  interest 
in  the  charter  party  had  passed  away  before 
the  bankruptcy,  and  consequently  the  contin- 
gency on  which  mutual  accounts  were  to  be 
taken  never  arose.  Boyd  v.  Mangles,  16  Mees. 
&  W.  337. 

Where  a  company  having  a  contract  for  pav- 
ing a  street,  one  of  the  provisions  of  which  re- 
quire it  to  keep  the  street  In  repair  for  a  speci- 
fied period  at  a  specified  price,  goes  into  liqui- 
dation before  the  paving  is  entirely  completed, 
rendering  It  Impossible  to  perform  Its  contract 
to  keep  the  street  In  repair,  the  commissioners 
of  sewers  have  no  right  to  set  off,  under  32  & 
33  Vict.  chap.  71,  I  39,  the  damnges  resulting 
from  the  company's  inability  to  carry  out  its 
contract  as  against  one  to  whom  the  company 
had,  l)«fore  the  commencement  of  the  liquida- 
tion, assigned  its  rights  under  the  contract. 
Lee  &  Chapman's  Case,  L.  R.  30  Ch.  Div.  216, 
54  L.  J.  Ch.  N.  S.  460,  53  L.  T.  N.  S.  65,  83 
Week.  Rep.  513. 

Analogous  case. 

Debts  purchased  with  knowledge  of  tbe  debt- 
or's insolvency  and  reason  to  believe  that  be  is 
about  to  go  or  be  driven  Into  insolvency,  no- 
tice of  which  purchase  Is  given  to  the  debtor, 
cannot  be  set  off  under  Mass.  Stat.  1838,  chap. 
163,  I  8,  In  an  action  by  the  assignee  In  Insol- 
vency upon  a  debt  from  the  purchaser  to  the 
debtor.     Smith  v.  Hill,  8  Gray,  572. 

For  right  to  set  off  against  Insolvent  gener- 
ally claims  purchased  after  the  insolvency,  see 
note  to  Stone  v.  Dodge  (Mich.)  21  L.  R.  A.  280. 

b.  Partnerehip. 

In  an  action  by  a  solvent  partner  and  the 
assignees  of  bankrupt  partners  to  recover  back 
from  a  creditor  the  amount  of  a  bill  Indorsed  by 
one  of  the  bankrupt  partners  after  an  act  of 
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bankniptcy  and  paid  to  each  creditor  by  the 
acceptor,  the  latter  cannot  set  off  a  larger  de- 
mand which  he  has  against  the  joint  firm,  as 
there  are  no  mutual  debts  or  credits.  Thom- 
aaon  ▼.  Frere,  10  East,  418.  The  judges  In 
this  r«ae  expressed  a  doubt  as  to  the  correct- 
ness of  their  decision,  and  directed  another  trial 
that  It  might  be  more  carefully  considered. 

In  Ex  parte  Twogood,  11  Ves.  Jr.  517,  trus- 
tees in  bankruptcy  of  one  member  of  a  firm  pre- 
sented a  petition  asking  that  they  might  be 
permitted  to  set  off  against  a  debt  due  from 
the  bankrupt  Individually,  which  debt  had  been 
assigned  after  the  bankruptcy,  a  debt  due  from 
the  assignor  to  the  firm,  but  Lord  Bldon  refused 
the  petition  on  the  ground  that  It  would  disturb 
tU  the  habitual  arrangements  in  bankruptcy. 

Where  a  firm  is  indebted  to  a  bank  on  an  ac- 
count with  it,  and  one  member  of  the  firm  has 
a  separate  account  on  which  the  bank  Is  in- 
debted to  him  for  a  greater  amount,  and  after 
the  bank  has  suspended  payment,  but  before  It 
has  committed  an  act  of  bankruptcy,  be  assigns 
the  balance  due  on  his  account  to  the  firm,  and 
directs  the  bank  to  place  the  balance  to  the 
firm  account,  which  the  bank  does  not  do,  the 
firm  cannot  set  off  In  equity  the  amount  of  the 
separate  account  In  an  action  by  the  assignees 
In  bankruptcy  of  the  bank  for  the  amount  due 
from  the  firm.  Watts  y.  Christie.  11  Beav.  646, 
18  L.  J.  Ch.  N.  S.  173,  13  Jur.  244.  845. 

But  in  Gray  ▼.  Bolio,  18  Wall.  620,  21  L  ed. 
927,  Afllrming  9  Nat.  Bankr.  Beg.  337,  the  court 
states  that  If  one  Interested  in  an  Insurance 
policy  Issued  by  a  bankrupt  company  jointly 
with  defendant  sued  on  a  note  given  to  the  com- 
pany had  assigned  his  Interest  to  defendant  in 
good  faith  before  the  bankruptcy  the  liability 
on  the  policy  would  have  been  available  as  a 
set-off  against  the  note. 

For  cases  of  partnership  generally,  see  tupra, 
I.  fp  2. 

c.  Banh  depotitt, 

1.  Bankruptcy  of  banh, 

A  debtor  of  a  banker  cannot  set  off  against 
the  debt  deposits  of  third  persons  In  such  bank 
transferred  by  them  to  him  after  he  knew  of  the 
banker's  failure  and  after  the  creditors  had  de- 
termined to  put  him  into  bankruptcy,  although 
the  banker  assented  to  the  transfer  of  the  de- 
posits, as  the  case  is  not  one  of  mutual  credits, 
within  the  act  of  1867,  S  20  (U.  S.  Bev.  Stat.  | 
5073),  as  amended  in  1874.  Bollius  v.  Twitch- 
ell,  2  Hask.  66,  Fed.  Cas.  No.  12.027. 

And  where  the  holder  of  a  certificate  of  de- 
posit of  a  bank  gives  a  note  to  the  bank,  the 
one  transaction  not  taking  place  Ln  any  way  be- 
rsiuse  of  or  in  reliance  on  the  other,  and  no 
tigreement  being  made  that  one  should  stand 
against  the  other,  and  the  bank  transfers  the 
note  before  maturity  and  subsequently  becomes 
bankrupt,  the  depositor  has  no  right  to  set  off 
his  deposit  against  the  note,  there  being  no  case 
of  mutual  credit  within  the  act  of  1SG7.  {  20, 
as  the  note  was  not  the  property  of  the  bank 
at  the  time  of  the  bankruptcy.  Munger  v.  Al- 
bany City  Nat.  Bank.  85  N.  Y.  580. 

Where  a  bank  advances  money  to  a  depositor 
on  bills  accepted  by  him  and  transferred  by  the 
oank  to  one  who,  after  the  bankruptcy  of  the 
bank  and  the  refusal  of  the  acceptor  to  pay, 
paid  himself  out  of  funds  of  the  bank  In  bis 
hands,  transferring  the  bills  to  the  assignees  of 
the  bank,  the  depositor  In  an  action  by  the  as- 
signees in  bankruptcy  on  the  bills  may  set  off 
the  amount  of  his  deposit,  as  there  was  a  mu- 
tual credit  within  5  Geo.  II.  chap.  30,  |  28. 
Bolland  v.  Nash,  8  Barn.  &  C.  105,  6  L.  J.  K.  B. 
244.  2  Moody  &  R.  189. 
65  L.  R.  A. 


Analogous  caseg. 

A  debtor  of  an  Insolvent  banker,  who,  wttlk 
knowledge  of  the  banker's  Insolvency,  purchases 
the  deposit  of  a  third  person  after  the  doors  of 
the  bank  have  closed,  but  before  the  filing  of 
the  petition  in  voluntary  insolvency,  may  set 
off  such  deposit  against  his  debt  to  the  banker, 
under  the  California  insolvency  act  1880,  I  48, 
providing  that  in  all  cases  of  mutual  debts  and 
mutual  credits  one  debt  shall  be  set  off  against 
the  other,  provided  that  no  set-off  shall  be  al- 
lowed Id  favor  of  a  debtor  of  an  insolvent  of  a 
claim  purchased  by  him  after  the  filing  of  the 
petition  by  or  against  him  for  the  purpose  of 
making  such  set-off.  Conroy  v.  Dunlap,  104 
Cal.  188,  87  Pac.  887. 

Where  debts  are  due  an  insolvent  bank  from 
several  persons  jointly,  and  the  credit  belongs 
to  an  Individual,  there  are  no  mutual  debts  or 
mutual  credits,  within  2  N.  Y.  Rev.  Stat.  47,  | 
86,  so  as  to  give  the  right  of  set-off,  even  though 
ail  Interest  in  the  claim  against  the  bank  is  as- 
signed to  the  person  Indebted  to  it  after  the  ap- 
pointment of  the  receiver.  Re  Van  Allen,  37 
Barb.  225. 

For  cases  where  there  has  been  no  assign- 
ment, see  eupra,  I.  h,  1 ;  II.  d,  1 ;  III.  f,  1. 

2.  Bankruptcy  of  depoeitor. 

The  mutual  debts  and  mutual  credits  re- 
ferred to  in  the  act  of  1867,  |  20,  are  such  as 
are  In  existence  at  the  time  of  proving  the 
debts  against  the  bankrupt  estate,  and  conse- 
quently the  question  whether  a  part  of  the  bal- 
ance of  the  account  of  the  bankrupt  in  a  bank 
h««d  t>een  assigned  by  the  depositor's  giving  a 
ohe<*k  more  than  two  months  before  the  com- 
mencement of  the  proceedings  In  bankruptcy, 
which  check  was  not  presented  until  after  the 
commencement  of  such  proceedings,  does  not 
depend  on  the  bankruptcy  law  so  as  to  give  the 
United  States  Supreme  Court  jurisdiction. 
Boatmen's  Sav.  Bank  v.  State  Sav.  Asso.  114 
U.  S.  265.  29  L.  ed.  174,  6  Sup.  Ct.  Rep.  878. 

It  is  the  duty  of  an  assignee  in  bankruptcy 
to  disclose  to  creditors  upon  Inquiry  by  them 
as  to  the  value  of  their  claims  that  the  bank 
in  which  there  is  a  large  amount  of  the  bank- 
rupt's money  on  deposit  claims  and  is  purchas- 
ing set-offs  against  such  deposit,  where  he 
knows  such  fact,  and  a  failure  to  perform  such 
duty  is  ground  for  his  removal.  Ex  parte  Per- 
kins, 5  Blss.  254,  Fed.  Cas.  No.  10,982. 

Where  one  member  of  a  firm  having  a  sep- 
arate account  assigns  his  individual  deposit  in 
a  bank  to  the  firm  after  the  bank  has  suspended 
payment  but  before  it  has  committed  an  act  of 
bankruptcy,  and  directs  the  bank  to  place  such 
deposit  to  the  firm  account,  which  the  bank  falls 
to  do,  the  firm  cannot  set  off  such  deposit  in 
equity  in  an 'action  by  the  assignees  In  bank- 
ruptcy of  the  bank  for  an  amount  due  from 
the  firm.  Watts  v.  Christie,  11  Beav.  546,  18 
L.  J.  Ch.  N.  S.  173,  13  Jur.  244.  845. 

For  cases  where  there  has  been  no  assign- 
ment, see  aupra,  I.  h,  2 ;  II.  d,  2 ;  III.  f,  2. 

d.  Other  hanking  tranaactione  and  commercial 

paper. 

The  assignee  or  trustee  in  bankruptcy  has  the 
right  of  set-off  in  case  of  a  transfer  of  commer- 
cial paper  after  the  bankruptcy  or  other  time 
fixed  by  the  bankruptcy  statutes  as  that  after 
which  a  transfer  will  not  be  \^e\d  valid. 

Thus,  the  indorsement  of  a  bill  against  the 
bankrupt  after  the  bankruptcy  cannot  alter  the 
state  of  mutual  credit  t>etween  the  bankrupt 
and  the  holder  at  the  time  of  tbt  bankruptcy, 
and  the  assignees  may  set  •C  taf  tmount  due 
from  such  holder.  Em  par*t  -J<^  2  Cox,  Ch. 
Cas.  423. 
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Aji4  ooe  who  takM  an  iMiynment  of  a  note 
executed  by  one  acai^t'wtaom  a  commlwion  of 
bankimptcy  had  been  Issued  before  the  asslgn- 
nent  most  allow  all  Just  offsets  existing  at  the 
time  of  the  bankruptcy  and  which  must  have 
been  admitted  If  the  assignment  had  not  been 
made,  under  the  act  of  1800,  providing  that 
where  mutual  debts  have  existed  between  the 
bankrupt  and  any  other  person  at  any  time  be- 
fore he  becomes  bankrupt,  no  more  shall  be 
paid  than  the  balance  due  after  an  adjustment 
of  tbe  accounts.  Humphreys  v.  Blight,  1  Wash. 
€.  C  44,  Fed.  Gas.  No.  6,870,  Affirmed  in  4 
Dnll.  870,  1  Is.  ed.  870. 

And  where,  under  the  laws  of  the  state,  the 
assignee  of  a  non-negotiable  note  takes  it  sub- 
ject to  all  the  equities  and  defenses  available 
against  it  in  the  hands  of  the  assignor,  he  will 
not  be  entitled  to  prove  it  as  a  claim  against 
the  maker's  estate  In  bankruptcy  unless  the 
asslsnor  could  have  done  so.  Re  Wiener  &  G. 
Shoe  Co.  06  Fed.  049,  S  Am.  Bankr.  Rep.  200. 

And  In  assumpsit  by  assignees  in  bankruptcy 
for  a  debt  due  the  bankrupt  the  defendant  can- 
not set  off  a  note  indorsed  to  him  after  the 
tanlcruptcy  under  6  Geo.  II.  chap.  80,  f  28,  au- 
tbv«*iziug  the  set-off  of  mutual  debts  before  the 
tkunkniptcy.  Marsh  v.  Chambers,  2  Strange, 
i234. 

The  burden  of  proving  that  the  transfer  took 
place  before  the  time  fixed  by  statute  rests  on 
tbe  one  relying  on  the  set-off. 

Thus,  one  sued  by  the  assignees  of  a  bank- 
rupt cannot,  even  in  a  court  of  law,  rely  upon 
cash  notes  issued  by  the  bankrupt  before  his 
tenkruptcy  payable  to  bearer  as  a  set-off  with- 
out showing  tliat  tbe  notes  came  into  his  hands 
t>efore  the  bankruptcy,  under  6  Geo.  II.  chap. 
80,  f  28,  relating  to  cases  of  mutual  credit,  or 
debts  "at  any  time  before"  the  bankruptcy. 
Diclcsoa  V.  Evans,  6  T.  R.  57,  8  Beviaed  Bep. 
110. 

And  in  an  action  by  assignees  of  a  bankrupt, 
OB  a  note  due  the  bankrupt's  estate,  tbe  defend- 
ant cannot  set  off,  under  the  act  of  1800,  I  42, 
a  check  issued  by  the  bankrupt  payable  to 
bearer,  though  bearing  date  before  the  bank- 
ruptcy, without  further  proving  that  It  came 
Into  his  hands  prior  to  the  bankruptcy.  Ogden 
T.  Cowley,  2  Johns.  274. 

But  wbore  tbe  defendant  in  an  action  by  as- 
fllgnees  In  bankruptcy  for  a  debt  doe  the  estate 
{ivtrs  notice  of  set-off  of  the  bankrupt's  notes 
m  his  possession,  it  Is  sufOclent  to  authorize 
the  Jury  to  infer  that  they  were  still  in  his  pos- 
session at  the  time  of  the  bankruptcy,  without 
proving  that  he  kept  them  in  his  possession  up 
to  the  moment  of  the  bankruptcy.  Moore  v. 
Wright,  2  Marsh.  209,  6  Taunt.  617,  2  Rose, 
Baukr.  470. 

Notice  of  the  bankrupt's  insolvency  at  the 
time  of  tbe  transfer  has  been  held  fatal  to  the 
rigbt  of  set«off  In  some  cases,  and  is  especially 
made  so  by  6  Geo.  IV.  chap.  16,  |  50,  and  sub- 
sequent Rngllsh  statutes,  and  also  by  the  pres- 
ent bankruptcy  law,  f  68,  in  case  of  a  purchase 
or  transfer  within  four  months  before  the  filing 
pt  the  petition  with  a  view  to  use  as  a  set-off. 
Thuf,  Es  parte  Stone,  1  Glyn  &  J.  191,  as 
dlg»«rjd  In  2  Mews'  Digest,  col.  861,  holds  that 
my^re  s  debtor  to  a  bankrupt's  estate  acquires 
s  o'.i  with  the  bankrupt's  name  thereon  which 
he  knows  forms  no  demand  upon  the  bankrupt's 
#/ate,  (after  notice  of  the  bankrupt's  Insol- 
*  jncy  and  with  a  view  to  set  it  oft) ,  he  is  not  a 
unoM.  fide  holder. 

And  a  note  purchased  by  a  debtor  of  the 
bankrupt  after  a  petition  to  be  declared  a  bank- 
rupt and  to  l>e  discharged  from  his  debts  had 
been  presented  to  the  court,  although  before 
he  was  declared  a  bankrupt,  cannot  be  set  off 
against  the  debt  under  the  act  of  1841,  I  5,  as 
£5  L.  It.  A. 


ho  cannot  be  deemed  a  bona  fide  purchaser, 
belug  charged  with  constructive  notice  of  the 
bankruptcy.  Smith  v.  Brlnkerhoft,  6  N.  Y.  305, 
Affirming  8  Barb.  610. 

But  a  set-off  to  a  note  against  the  payee  ac- 
quired l>ona  fide  before  notice  of  its  assignment 
10  a  third  person  is  not  defeated  by  the  payee's 
bankruptcy,  as  the  set-off  would  be  available 
against  the  bankrupt  or  his  assignee  under  the 
act  of  1841,  I  6,  and  Clay's  (Ala.)  Digest,  382, 
f  6,  provides  that  defendant  is  to  be  allowed  a 
aet-off  in  the  same  manner  as  if  he  had  been 
sued  by  the  payee  or  ^^llgee.  Harwell  v.  Steel, 
17  Ala.  872. 

And  merchants  ^o  whom  manufacturers  of 
goods  are  in  the  ^ablt  of  conslcning  them  for 
sale  may  set  off  ^,he  notes  of  the  manufacturer 
purchased  for  value  in  good  faith  before  the 
latter's  bankru'^tcj  and  without  a  suspicion  of 
their  insoiven/L'y,  against  a  claim  of  the  assign- 
ees for  a  ba'ance  remaining  from  the  proceeds 
of  a  sale  of  goods  in  the  hands  of  the  consign- 
ees at  the  time  of  the  bankruptcy,  after  ap- 
plying a  sufllcient  amount  to  pay  in  full  cash 
advancer^  previously  made  to  the  bankrupts. 
GoodrirJi  v.  Dobson,  48  Conn.  676,  Fed.  Cas. 
No.  lft.297. 

Ttere  is  a  conflict  of  authorities  as  to  the 
rigb.c  of  an  Indorser  of  a  note  or  bill  to  set  it 
off  on  taking  it  up  after  the  bankruptcy. 

Thus,  if  the  Indorser  of  a  bill  t>ecomes  a  party 
to  it  before  the  bankruptcy  of  tbe  acceptor  la 
England  or  the  sequestration  in  Scotland,  he 
may  set  it  off  against  a  debt  due  the  bankrupt 
on  becoming  the  holder  after  the  bankruptcy  or 
sequestration.  M'Klnnon  v.  Armstrong  Broa 
L.  R.  2  App.  Cas.  531,  86  L.  T.  N.  S.  482. 

And  where  a  bank  discounts  a  note  for  one 
who  at  the  same  time  takes  an  acceptance  of 
the  bank  for  a  smaller  amount,  which  after 
depositing  with  his  bankers  he  is  obliged  to 
pay,  he  may  set  It  off  against  the  note  when  the 
bank  becomes  bankrupt,  although  It  was  with 
bis  bankers  when  the  commission  of  bankruptcy 
issued,  under  6  Geo.  IV.  chap.  16,  I  50,  author- 
ising a  set-off  where  there  "has  been"  mutual 
credit,  or  where  there  **are'*  mutual  debts,  pro- 
vided the  person  claiming  the  set-off  had  no  no- 
tice of  the  act  of  bankruptcy  when  the  credit 
was  given.  0>llin8  v.  Jones,  10  Bam.  &  C 
777. 

But  Eg  parte  Hall,  27  Vlner,  Abr.  51,  bolda 
that  the  holder  of  a  bill  accepted  by  the  bank- 
rupt, which  he  had  indorsed  away  at  the  time 
of  the  bankruptdy,  but  subsequently  took  up, 
cannot  set  It  off  against  a  bill  accepted  by  him 
for  the  bankrupt  after  the  bankruptcy. 

And  E»  parte  Hale,  S  Yes.  Jr.  804,  holds  that 
one  who  had,  before  the  bankruptcy,  indorsed  a 
bill  accepted  by  the  bankrupt,  cannot  on  sub- 
sequently taking  it  up  set  it  off  against  a  debt 
due  from  him  to  the  bankrupt,  as  it  is  not  a 
case  of  mutual  credit,  the  note  not  having  been 
due  to  him  at  the  time  of  the  bankruptcy.  This 
case  was  criticised,  however,  in  Collins  v.  Jones, 
10  Bam.  ft  C.  777,  atfpra. 

And  in  an  action  by  assignees  in  bankraptcy 
on  a  bill  of  exchange  accepted  by  defendant  for 
the  bankrupt's  accommodation  the  defendant 
cannot  set  off  as  a  mutual  credit,  under  5  Geo. 
II.  chap.  80,  f  28,  other  bills  of  exchange  In 
his  favor  accepted  by  tbe  bankrupt  and  overdue 
and  unpaid,  where  they  are  In  no  way  connected 
with  the  bill  on  which  the  action  is  brought, 
and  were  not  in  the  defendant's  hands  at  the 
time  of  the  bankruptcy,  but  were  subsequently 
taken  up  by  him  from  the  holder,  the  bankrupt 
having  also  accepted  a  bill  at  the  time  of,  and 
as  a  part  of,  the  same  transaction  as  that  sued 
on.  Ouchterlony  v.  Easterly,  4  Taunt.  888,  2 
Rose,  Bankr.  272. 

And  In  London,  B.  ft  M.  Bank  ▼.  Marrawaj,. 
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h,  B.  16  Rq.  93,  42  L.  J.  Ch.  N.  8.  829,  27  L.  T. 
N.  S.  572,  21  Week.  Rep.  318,  a  bank  had  sold 
its  acceptances  to  a  firm  partlj  In  considera- 
tion of  acceptances  of  the  firm,  and  one  mem- 
ber of  the  firm  became  bankrupt  while  Its  ac- 
ceptances, which  were  not  yet  dae,  were  in  the 
hands  of  third  parties,  who  subsequently  re- 
assigned them  to  the  bank  that  it  might  set  them 
off  against  its  own  acceptances,  under  an  agree- 
ment for  a  dlyislon  of  any  money  thereby  recoy- 
ered,  in  specified  proportions  between  the  bank 
and  the  bolders.  The  court  held  that  the  bank 
held  tiie  acceptances  as  trustee  only,  and  ex- 
pressed a  serious  doubt  against  its  right  to  set 
them  off  as  a  mutual  credit  on  that  ground,  but 
decided  against  the  right  to  set-off  on  another 
ground. 

In  an  action  by  the  assignees  of  a  bankrupt 
bank  for  money  due  the  bankrupt  l>efore  the 
bankruptcy  on  the  balance  of  defendant's  bank- 
ing account,  the  defendants  cannot  set  off,  un- 
der B  Geo.  IV.  chap.  16,  |  50,  notes  of  the  bank 
received  by  the  defendants  from  persons  not  in- 
debted to  them  after  the  bank  had  suspended 
payment  but  before  they  had  notice  of  any 
act  of  bankruptcy,  for  which  they  were  to  pay 
so  much  only  as  they  should  receive  from  the 
assignees  in  bankruptcy  for  the  notes,  as  they 
are  only  trustees  as  \o  such  notes,  and  can  have 
no  l)eneficial  interest  in  them ;  but  they  can  set 
off  other  notes  of  the  bank  received  from  their 
debtors  under  an  agreement  requiring  them  to 
apply  on  the  debts  so  much  only  as  they  received 
from  the  assignees.  Forster  v.  Wilson,  12 
Mees.  &  W.  191,  13  L.  J.  Exch.  N.  S.  209. 

See  also '  Thomason  ▼.  Frere,  10  East,  418, 
Mupra,  IV.  b. 

For  cases  where  an  accommodation  acceptor 
or  indorser  Is  required  to  pay  after  the  bank- 
ruptcy, see  aupra.  III.  g,  2. 

A  plea  in  an  action  in  England  by  trustees 
of  a  bankrupt  in  Scotland  alleging  that  defend- 
ant gave  credit  to  the  bankrupt  before  notice  of 
the  bankruptcy  and  before  the  sequestration, 
by  becoming  the  bona  fide  holder  of  an  accept- 
ance of  the  bankrupt  which  became  due  after 
the  bankruptcy,  which  credit  was  of  a  nature 
likely  to  end  in  a  debt  from  the  bankrupt  to 
him,  the  amount  of  which  was,  at  the  begin- 
ning of  the  suit,  and  still  is,  due  him,  and  that 
the  bankrupt  gave  credit  to  the  defendant  by 
consigning  to  him  the  goods  sued  for  on  the 
terms  that  the  proceeds  should  be  paid  to  the 
Minkrupt  in  Scotland,  which  sale  was  of  a  na- 
ture likely  to  terminate  in  a  debt  from  the  de- 
fendant to  the  bankrupt,  and  that  the  defendant 
is  willing  and  offers  to  set  off  one  claim  against 
the  other.  Is  a  good  one.  MacParlane  v.  Nor- 
rls,  2  Best  &  S.  783,  9  Jur.  N.  S.  374,  31  L.  J. 
Q.  B.  N.  S.  245,  6  L.  T.  N.  S.  492. 

The  Inspectors  in  an  inspectorship  deed  exe- 
cuted by  a  contributory  of  a  company  in  the 
process  of  winding  up  cannot  prove  against 
the  company  bills  of  exchange  held  by  such 
contributory  at  the  date  of  the  deed  accepted 
by  the  company,  which  had  been  Indorsed  to  an 
agent  for  collection  soon  after  Its  date,  but  such 
bills  of  exchange  must  be  set  off  against  a  call 
exceeding  their  amount  made  on  such  contrib- 
utory after  he  became  the  holder  of  the  bills 
and  l>efore  their  maturity.  Be  Anglo-Qreek 
Steam  Nav.  &  Trading  Co.  L.  R.  4  Ch.  174,  17 
Week.  Rep.  244. 

In  an  action  by  assignees  for  goods  sold  and 
delivered  by  the  bankrupt,  defendants  may  set 
off,  as  a  mutual  credit,  under  5  Geo.  II.  chap. 
80,  i  28,  a  bill  of  exchange  accepted  by  the 
bankrupt  and  taken  by  the  defendants  before 
the  bankruptcy,  although  the  bankrupt  did  not 
know  that  the  defendants  had  the  acceptance  at 
thp  timo  of  selling  the  goods,  as  the  bankrupt 
gave  credit  to  defendants  by  selling  them  the 
55  L.  R.  A. 


goods,  and  the  defendants  gave  credit  to  tta» 
bankrupt  by  taking  the  acceptance.  Hankey  v. 
Smith,  8  T.  B.  507,  note. 

Where  a  borrower  from  a  Iwnk  gives  his  note 
as  security,  and  the  bank  pledges  such  note  to 
its  correspondent  as  security  for  advances  from 
it,  and  becomes  t>ankrupt  while  the  borrower 
has  its  notes  for  an  amount  exceeding  that  of 
the  note,  and  the  correspondent  holds  notes  and 
bills  of  the  bank  to  a  greater  amount  than  the 
balance  due  It  from  the  bank,  but  the  corres- 
pondent refuses  to  permit  the  borrower  to  set 
off  the  notes  of  the  bank  against  his  note,  and 
he  pays  it  in  full  in  ignorance  of  the  fact  that 
the  correspondent  is  otherwise  fully  secured  for 
its  debt  from  the  bank  and  proves  his  debt 
against  the  bank,  and  the  assignees  pay  the  cor- 
respondent its  debt  and  take  all  the  remaining 
securities  out  of  its  hands,  the  borrower  has  the 
right  of  set-off  on  the  ground  of  mutual  credit, 
under  6  Geo.  IV.  chap.  16,  |  50,  on  the  with- 
drawal of  his  proofs  of  which  he  is  not  deprived 
by  bis  payment  of  the  note  to  the  correspondent 
in  ignorance  of  the  facts.  Bw  parte  Staddon, 
8  Mont.  D.  &  De  Q.  256,  12  L.  J.  Bankr.  N.  & 
89,  7  Jur.  358. 

Analogous  case 

In  an  action  by  an  assignee  for  work  and  map 
terlals  furnished  by  an  insolvent  for  the  de- 
fendant, the  latter  may  set  ofC,  under  MassL 
StaL  1838,  chap.  163,  f  3,  notes  of  the  insol- 
vent purchased  by  the  defendant  in  good  faith 
for  value  before  the  first  publication  of  the 
notice  in  insolvency  and  before  notice  of  the 
commencement  of  the  suit,  even  though  such 
notes  had  not  reached  their  maturity  at  the 
time  of  the  insolvency.  Aldrich  v.  Campbell, 
4  Gray,  284. 

For  the  right  of  set-off  where  a  creditor  of 
the  bank  transfers  bills  to  a  third  person,  who, 
after  purchasing  goods  from  the  bankrupt  for 
which  be  agrees  to  pay  in  cash,  offers  such  bills 
or  notes  in  payment,  see  aupra,  II.  b. 

For  the  right  of  set-off  where  there  has  been 
no  assignment,  see  supra,  I.  e,  8 ;  I.  i ;  II.  e ; 

III.  d,  2;  III.  g. 

For  set-off  of  commercial  paper  against  de- 
posit in  bank,  see  aupra,  I.  h;  II.  d;  III.  f ; 

IV.  c 

e.  Inauranoe  tnattera* 

In  several  cases  under  the  act  of  1867,  S  20, 
tbe  right  to  set  off  a  loss  on  a  policy  acquired 
with  notice  of  the  Insolvency  of  the  Insurance 
company  arose,  and  while  the  decisions  were 
conflicting  the  weight  of  authority  was  in  favor 
of  the  right  of  set-off,  notwithstanding  such  no- 
tice. 

Thus,  Hitchcock  t.  Roilo,  8  Blss.  276,  Fed. 
Cas.  No.  6,585,  holds  that  a  borrower  from  ao 
insurance  company  whose  debt  is  not  due  at 
the  time  of  Its  bankruptcy  cannot  set  off  against 
the  debt  a  claim  for  losses  on  policies  assigned 
to  him  with  knowledge  of  the  company's  in- 
solvency, although  before  the  commencement 
of  proceedings  in  bankruptcy,  as  there  are  no 
mutual  debts  or  mutual  credits,  within  such  f 
20. 

But  in  Lloyd  v.  Turner,  6  Sawy.  463,  Fed. 
Cas.  No.  8,436,  aupra,  IV.  a,  it  Is  said  that  Ae 
City  Bank  of  Savings,  L.  &  Discount,  6  Nat. 
Bankr.  Reg.  71,  Fed.  Cas.  No.  2,742,  aupra,  IV. 
a,  and  Hovey  v.  Home  Ins.  Co.  10  Nat.  Bankr. 
Reg.  224,  Fed.  Cas.  No.  6,743,  infra,  hold  the 
other  way  and  the  court,  while  admitting  the 
force  of  the  arguments  In  Hitchcock  v.  Rollo,  8 
Blss.  276,  Fed.  Cas.  No.  6,585,  supra,  refuses 
to  follow  It. 

But  it  was  again  followed  tn  Rollins  v. 
Twitchell,  2   Hask.   66,   Fed.   Ou.   No.   12,027» 
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9Mt^ra,  lY.  c  1,  ntber  than  tbe  cawi  holding 
the  other  way. 

HoTey  ▼.  Homo  Ins.  Co.  10  Nat.  Bankr.  Reg. 
224.  Fed.  Cat.  No.  6,743,  holds  that  an  Insur- 
anoe  company  reinsuring  risks  may,  where  the 
company  making  the  original  insurance  becomes 
laaolvent  and  claims  for  losses  against  It  are 
selling  for  25  per  cent,  purchase  such  claims  it- 
B^f  before  the  filing  of  a  petition  in  bank- 
raptcy  against  the  original  insurer  for  the  pur- 
pose of  setting  them  off  against  its  claims  for 
reinsurance,  and  may  set  off  the  claims  so  pur- 
chased, notwithstanding  knowledge  of  the  com- 
pany's Insolvency  at  the  time  of  the  purchase. 

And  where  an  insurance  company  reinsures 
some  of  its  risks,  and  afterward  makes  an  as- 
signment for  creditors,  after  which  a  petition 
In  bankruptcy  is  filed  against  it,  the  company 
reinsuring  the  risks  may  use  as  a  counterclaim 
asainsc  its  liability  to  the  bankrupt  on  Us  re- 
insarance  contracts  claims  against  the  t>ank- 
mpt  on  which  it  was  a  reinsurer,  to  the  extent 
of  its  liability  as  such  reinsurer,  as  such  coun- 
terclaim is  not  within  the  act  of  1867,  |  20,  but 
is  a  mere  payment  of  Its  liability  releasing  the 
bankrupt  to  the  same  extent ;  but  it  cannot  set 
off  against  Its  liability  on  such  reinsurance  con- 
tracts, claims  fur  losses  against  the  bankrupt 
on  other  policies  on  which  it  was  not  liable 
as  reinsurer  under  the  law  as  it  exists  In  Ohio, 
denying  to  Insurance  companies  corporate  power 
to  purchase  claims  against  those  to  whom  they 
are  indebted  for  losses  to  be  used  as  set-offs 
in  order  to  satisfy  and  pay  them.  Re  Cleve- 
land Ins.  Co.  22  Fed.  200. 

In  Gray  y.  Bollo,  18  Wall.  620,  21  L.  ed. 
•27,  Affirming  9  Nat.  Bankr.  Reg.  837,  the 
conrt  stated  that  if  one  Jointly  interested  with 
defendant  in  an  insurance  policy  of  a  company 
which  had  since  become  bankrupt  had  assigned 
his  interest  to  defendant  in  good  faith  before 
the  bankruptcy,  the  defendant  could  have  set 
off  the  liability  on  the  policy  against  his  iiabll- 
Itj  on  a  note  to  the  company. 

Analogous  cases. 

Where  an  insured  assigns  his  policies  to  mort- 
gagees of  the  property  and  borrows  money  from 
the  company,  giving  mortgages  back  on  other 
property,  and  the  company  is  rendered  Insolvent 
by  a  fire  In  which  the  property  covered  by  the 
first  mortgage  is  destroyed,  the  Insured  is  not 
entitled  to  set  off,  in  an  action  by  the  receivers 
of  the  company  to  foreclose  the  mortgages  to 
it,  the  amount  due  on  the  policies,  under  2  N.  T. 
Rev.  Stat.  47,  {  36,  as  the  provision  therein  as 
to  mutual  debts  and  mutual  credits  Is  confined 
to  the  party  claiming  the  set-off  before  the  ap- 
pointment of  the  receiver,  and  the  Insured,  hav- 
ing assigned  the  policies,  was  not  the  owner  of 
them  at  such  time.  Swords  v.  Blake,  3  Edw. 
ClL  112.  In  this  case  the  company  had  issued 
ocgotiable  certificates  in  substitution  for  the 
policies,  in  accordance  with  a  statute  author- 
ising the  same,  to  the  insured,  who  had  indorsed 
and  transferred  them  to  the  mortgagees  In 
place  of  the  policy. 

As  to  right  to  set  off  Insurance  policies  se- 
curing a  trust  created  by  a  marriage  settlement 
and  afterwards  assigned  by  the  assignee  in 
bankruptcy  to  his  wife's  father,  who  had  also 
executed  a  marriage  settlement  deed,  see  Bur- 
ridge  T.  Row,  8  Jur.  209,  13  L.  J.  Ch.  N.  S.  183, 
tsprs,  I.  f,  5. 

For  set-off  In  a  suit  by  a  bankrupt  on  a  policy 
for  the  benefit  of  one  to  whom  he  had  assigned 
It,  see  De  Mattos  v.  Saunders,  L.  R.  7  C.  P.  570, 
27  U  T.  N.  S.  120,  20  Week.  Rep.  801,  infra.  V. 

For  eases  where  there  has  been  no  assign- 
ment, see  9unra,  I.  J ;  III.  h. 

For  cases  relating  to  Insurance  brokers,  see 
•sprot  I.  t  4,  b;  III.  e,  2,  b. 
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y.  Bankrupiey  of  third  persons. 

The  provision  for  set-off  in  case  of  mutual 
debts,  mutual  credits,  or  mutual  dealings  ap- 
plies only  in  actions  in  which  the  bankrupts  or 
their  assignees  or  their  trustees  are  parties. 

Thus,  in  an  action  for  damages  for  not  ac- 
cepting or  paying  for  goods  bought,  the  defend- 
ant cannot  claim  a  set-off  on  the  ground  that 
he  purchased  of  an  agent  of  the  plaintiff,  who 
was  the  apparent  owner  and  whom  defendant 
believed  to  be  the  owner,  and  that  such  agent 
was  afterwards  adjudicated  a  bankrupt,  and 
that  before  the  bankruptcy  mutual  credit  had 
been  given  between  the  defendant  and  such 
agent  in  respect  to  the  sale  of  goods  and  as  to 
money  payable  by  the  agent  to  the  defendant,  as 
82  &  83  Vict.  chap.  71,  |  39,  relating  to  mutual 
dealings,  mutual  credit,  and  mutual  debts  "be- 
tween the  bankrupt  and  any  other  persons*'  does 
not  apply  in  the  case  of  a  third  person  (the 
principal  In  this  case),  who  cannot  have  the 
same  benefits  under  the  act  which  the  bankrupt 
himself  would  have.  Turner  v.  Thomas,  Lh  R. 
6  C.  P.  610,  40  L.  J.  C.  P.  N.  S.  271,  24  L.  T. 
N.  S.  879,  10  Week.  Rep.  1170. 

But  where  the  indorsee  of  bills  of  exchange 
sues  the  acceptor  for  the  entire  amount  of  the 
bills,  having  received  a  dividend  thereon  from 
the  bankrupt  estate  of  the  drawers,  for  the 
amount  of  which  dividend  he  sues  as  trustee 
for  the  drawers,  the  defendant  may  set  off  as  a 
mutual  credit  a  claim  which  he  has  against  the 
estate  of  the  drawers,  as  it  is  a  settlement  of 
the  affairs  of  the  bankrupts  themselves,  and 
not  of  the  affairs  of  solvent  persons,  as  In  the 
preceding  case.  Thornton  v.  Maynard,  L.  R.  10 
C.  P.  695,  44  L.  J.  C.  P,  N.  8.  382,  33  L.  T.  N. 
S.  433. 

In  an  action,  by  one  who  has  executed  a  deed 
of  inspectorship  placing  him  in  the  same  con- 
dition as  a  bankrupt,  on  a  marine  policy  for  the 
benefit  of  one  to  whom  he  had  assigned  the 
policy  before  executing  such  deed  as  security 
for  advances,  the  defendant  cannot  set  off  the 
amount  of  a  debt  due  to  It  from  the  plaintiff, 
under  the  mutual  credit  clause  of  12  &  13  Vict 
chap.  106,  I  171,  as  such  clause  applies  only 
to  the  winding  up  of  the  estate  between  the 
bankrupt  and  a  creditor,  and  the  bankrupt  in 
this  case  is  bringing  the  suit  for  the  benefit  of 
his  assignee,  instead  of  for  his  own  benefit 
De  Mattos  v.  Saunders,  L.  R.  7  C.  P.  670,  27  L. 
T.  N.  S.  120,  20  Week.  Rep.  801. 

And  where  a  broker  adjusts  a  loss  with  an 
underwriter,  and  his  name  is  afterwards  struck 
out  of  the  policy  and  adjustment,  the  broker 
becoming  bankrupt  within  a  month  after  the 
adjustment  the  underwriter  cannot  set  off.  as 
against  the  assured,  the  balance  due  to  *him 
from  the  broker  at  the  time  of  adjusting  the 
policy,  even  though  such  balance  might  exceed 
the  amount  of  the  loss.  Todd  v.  Reed,  8^ 
Starkle,  16. 

Nor  does  such  provision  apply  in  case  of  the 
bankruptcy  of  one  or  more  members  of  a  firm. 

Thus,  where  partners  deliver  bills  to  a  given 
person  that  he  may  procure  them  to  be  dis- 
counted for  the  use  of  the  partners,  two  of 
whom  subsecjuently  become  bankrupt  the  third 
not  t)eing  made  such,  the  person  to  whom  the 
bills  were  delivered  cannot,  in  an  action  by  the 
solvent  partner  and  the  assignees  of  the  bank- 
rupts for  the  proceeds  of  the  bills,  set  off  a 
debt  due  him  from  the  three  partners,  under  5 
Geo.  II.  chap.  30,  {  28,  which  relates  to  mutual 
credits  between  bankrupts  and  other  persons,, 
and  not  to  credits  between  bankrupts  and  a  sol- 
vent person  on  one  side  and  another  person  on* 
the  other.  Stanlforth  v.  Fellowes,  1  Marsh. 
184,  2  Rose,  Bankr.  151,  15  Revised  Rep.  673. 

And  the  provisions  as  to  set-off  of  mutual. 
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credits  In  12  ft  13  Vict  cbap.  106,  |  171,  do  not 
apply  wbere  one  of  eeyeral  partners  Is  bank- 
rupt, and  the  members  of  the  firm  when  sued 
seek  to  set  up  the  set-off,  but  only  to  oases  in 
which  the  sole  debtor,  or  an  entire  firm,  be- 
comes bankrupt.  New  Quebrada  Co.  v.  Carr, 
JL  R.  4  C.  P.  656,  88  L.  J.  C.  P.  N.  S.  283,  17 
Week.  Rep.  859 :  London,  B.  &  M.  Bank  ▼.  Nar- 
rawjiy,  L.  R.  15  Eq.  93,  42  L.  J.  Ch.  N.  S.  829, 
27  L.  T.  N.  8.  572,  21  Week.  Rep.  318. 

And  in  an  action  by  a  solvent  partner  and 
the  assignees  of  bankrupt  partners  to  recover 
-back  from  a  creditor  the  amount  of  a  bill  in- 
dorsed by  one  of  the  bankrupt  partners  after  an 
act  of  bankruptcy  and  paid  to  such  creditor  by 
the  acceptor,  the  latter  cannot  set  off  a  larger 
•demand  which  he  has  against  the  Joint  firm,  as 
there  are  no  mutual  debts  or  credits.  Thoma- 
son  T.  Frere,  10  East,  418.  The  judges,  how- 
ever, in  this  case  expressed  a  doubt  aa  to  the 
•correctness  of  their  decision. 

YI.  Form  of  aoUofk, 

Where  a  sale  of  goods  or  payment  is  made  to 
1>e  applied  on  the  debt  due  from  the  bankrupt, 
the  Tight  of  set-off  depends  in  some  cases  on 
the  form  of  the  action,  the  set-off  being  allowed 
where  the  contract  is  affirmed  and  assumpsit 
brought  for  the  money  paid  or  the  price  of  the 
goods  sold,  and  being  disallowed  where  the  con- 
tract is  dlsafllrmed  and  an  action  of  trover 
brought. 

Thus,  where  a  bankrupt  Just  before  his  bank- 
ruptcy delivers  goods  to  one  of  his  creditors, 
the  latter  may,  In  an  action  by  the  assignees  In 
'bankruptcy  for  the  purchase  price,  set  off  the 
debt  due  him  from  the  bankrupt,  although  if 
the  assignees  had  disaffirmed  the  contract,  and 
brought  an  action  of  trover  for  the  goods  the 
-debt  could  not  have  been  set  off.  Smith  v. 
Hodson,  4  T.  R.  211 ;  Benolst  v.  Darby,  12  Mo. 
196. 

And  where  a  purchaser  of  goods  from  an  auc- 
tioneer wrongfully  removes  them  without  pay- 
ing the  purchase  price,  the  owner  subsequently 
'becoming  bankrupt,  such  purchaser  may,  in  an 
action  by  the  assignees  for  the  purchase  price 
set  off  an  indebtedness  to  him  from  the  bank- 
rupt ;  but  if  the  assignees  were  to  bring  an  ac- 
tion for  the  wrongful  c6nversion  of  the  goods, 
such  indebtedness  could  not  be  set  off.  Holmes 
v.  Tutton,  5  El.  &  Bl.  65,  1  Jur.  N.  8.  975,  24 
L.  J.  Q.  B.  N.  8.  346. 

And  in  Billon  v.  Hyde,  1  Atk.  126,  1  Yes. 
Sr.  327,  the  assignees  of  a  bankrupt  brought  aa- 
sumpalt  In  a  court  of  law  for  money  paid  by 
him  after  a  private  act  of  bankruptcy  to  one 
with  whom  he  had  had  various  transactions 
in  indorsing  bills  of  exchange,  and  the  court 
refused  to  allow  a  set-off  of  a  smaller  amount 
which  the  latter  had  paid  to  and  for  the  bank- 
Tupt,  but  Lord  Chancellor  Hardwlcke  allowed 
the  setoff  in  his  court  on  the  ground  that  he 
had  acted  in  good  faith,  and  that  the  assignees, 
1>y  bringing  assumpsit,  had  affirmed  the  bank- 
rupt's contract. 

And  Hill  V.  Smith,  12  Mees.  ft  W.  618,  18  L. 
J.  Exch.  N.  8.  243,  8  Jur.  179,  holds  that  where 
•one  pays  money  to  a  bank  to  be  applied  in  pay- 
ment of  specified  bills  of  exchange,  and  the 
>bank.  In  violation  of  Its  agreement,  applies  such 
■money  to  Its  credit  on  a  debt  due  from  the  one 
paying  it  who  subsequently  becomes  bankrupt, 
the  bills  of  exchange  being  dishonored,  the  bank 
cannot.  In  an  action  of  special  assumpsit  by  the 
assignees  In  bankruptcy  for  breach  of  such 
agreement,  set  off  as  a  mutual  credit  the  debt 
due  from  the  bankrupt,  although  if  the  action 
had  been  for  money  had  and  received  the  set- 
off would  have  been  allowed. 

And  Colson  v.  Welsh,  1  Esp.  878,  holds  that 
a  purchaser  of  goods  who  promises  the  seller 
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that  after  paying  certain  of  hit  debts.  Including 
a  certain  amount  of  Indebtedness  to  himself,  he 
wUl  pay  over  the  balance  to  the  purchaser  can- 
not, in  an  action  by  the  assignees  in  bankruptcy 
of  .<tucb  purchaser  for  damages  for  refusing  to 
pay  over  such  balance  according  to  agreement, 
set  off  the  debt  due  him  from  the  bankrupt,  al- 
though he  might  have  set  it  off  if  the  action 
had  been  for  money  had  and  received. 

But  Fleming  v.  Andrews,  8  Fed.  632,  holds 
that  where  a  creditor  of  the  bankrupt  has  a 
third  person  purchase  property  of  the  bankrupt, 
agreeing  to  pay  cash  in  thirty  days,  and  then 
has  such  purchaser  tender  payment  in  notes 
due  from  the  bankrupt  to  such  creditor,  he  can- 
not, 'when  sued  by  the  assignees  in  bankruptcy 
for  the  value  of  the  property  sold,  set  off  the 
debt  duo  him  from  the  bankrupt,  whetber  the 
complaint  is  regarded  as  one  in  tort  or  on 
contract,  as  the  creditor  ought  not  to  be  per- 
mitted to  obtain  a  preference  by  such  a  trick. 

YII.  Effect  of  proving  claim. 

The  act  of  1867,  |  21,  to  which  f  11  of  the 
present  act  corresponds  to  some  extent,  pro- 
vided that  no  creditor  proving  his  claim  should 
be  allowed  to  maintain  any  suit  therefor 
against  the  bankrupt,  but  should  l>e  deemed 
to  have  waived  all  right  of  action  against  him. 
Under  this  provision  it  Is  held  that  the  right 
of  set-off  Is  lost  by  proving  for  the  entire  claim 
without  showing  In  any  way  that  the  bank- 
rupt has  any  claim  against  him,  the  set-off  be- 
ing considered  as  equivalent  to  an  original  suit, 
although  wbere  such  course  was  due  to  a  mis- 
take the  creditor  has  been  allowed  to  withdraw 
his  proof  and  rely  on  the  set-off. 

Thus,  a  bank  which  proves  its  entire  debt 
against  a  bankrupt  depositor  without  offering 
to  abate  its  claim  by  the  amount  of  the  deposit 
is  thereby  prevented  from  setting  of  any  part 
of  the  debt  proved  when  sued  by  the  assignee 
in  bankruptcy  for  the  amount  of  the  depoa<t,  aa 
a  plea  of  set-off  Is  equivalent  to  an  original  suit 
on  the  debt,  within  the  prohibition  of  such  |  21. 
Brown  v.  Farmers'  Bank,  6  Bush,  198. 

And  a  creditor  of  a  bankrupt,  who,  in  mak- 
ing proof  of  his  claim  before  the  register,  fails 
to  show  that  the  bankrupt  has  an  unsatisfied 
claim  against  him,  cannot,  in  an  action  by  the 
assignee  in  bankruptcy  for  such  claim,  plead 
as  a  set-off  on  the  ground  of  mutual  debts  or 
mutual  credits  the  amount  allowed  by  the  reg- 
ister as  the  balance  due  him,  under  such  f  21, 
Russell  V.  Owen,  61  Mo.  185. 

But  Harmanson  v.  Bain,  1  Hughes,  891,  Fed. 
Cas.  No.  6,073,  holds  that  the  filing  of  a  plea  In 
set-off  in  an  action  at  law  by  an  assignee  In 
bankruptcy  is  not  the  maintaining  of  a  suit  at 
law  against  the  bankrupt,  such  as  is  forbidden 
by  such  I  21,  and  if  it  could  be  so  considered 
the  leave  given  to  the  assignee  by  the  bank- 
ruptcy court  to  bring  the  suit  Implies  a  con- 
temporaneous permission  to  the  defendant  to 
avail  himself  of  the  right  of  set-off  in  the  ac- 
tlon  at  law ;  and  even  if  he  could  not  plead  It, 
and  Judgment  for  the  full  amount  were  rendered 
against  him,  it  would  be  the  duty  of  the  bank- 
ruptcy court  to  apply  the  rule  as  to  set-off  of 
mutual  debts  and  mutual  credits,  find  set  the 
Judgment  and  defendant's  claim  off  against  each 
other. 

Where  a  receiver  appointed  for  the  estate  of 
a  testatrix  proves  a  debt  In  bankruptcy  against 
a  firm  of  which  a  specific  and  residuary  legatee 
is  a  member,  and  receives  a  dividend  thereon, 
the  right  to  set  off  such  debt  against  the  amount 
of  the  legacy  is  lost.  Armstrong  v.  Armstrong, 
L.  R.  12  Eq.  614,  26  L.  T.  N.  8.  199,  19  Week. 
Rep.  971. 

And  the  proof  in  bankruptcy  by  an  executor 
of  a  debt  due  from  the  bankrupt  (one  of  the 
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natdnaiy  legatees)  to  tlie  teatator't  estate  is 
an  abandonment  as  to  the  other  legatees  of  the 
right  of  the  executor  to  retain  the  amount  of 
such  debt  out  of  the  direct  residuary  share  of 
the  bankrupt  or  the  amount  coming  to  him  as 
next  of  kin  of  other  residuary  legatees.  Stam- 
mers T.  klliott,  L.  R.  3  Ch.  196,  37  L.  J.  Ch. 
N.  8.  353,  18  L.  T.  N.  S.  1,  16  Week.  Rep.  489, 
KeTersing  on  this  point,  L.  R.  4  Eq.  675,  15 
We^k.  Rep.  618. 

But  E*  parte  Man,  1  Mont,  ft  M.  210,  as  di- 
gested in  2  Mews'  Digest,  col.  867,  holds  that 
where  one  proves  a  debt  against  the  bankrupt's 
estate,  and  dies  before  the  bankrupt  obtains  his 
discharge,  leaving  him  a  legacy  of  an  amount 
less  than  the  debt,  the  legacy  will  be  deducted 
from  the  debt  proved.  The  court,  however,  re- 
fused to  follow  this  case  In  Cherry  v.  Boultbee, 
3  Jur.  IIIG,  4  Myl.  ft  C.  442,  9  L.  J.  Ch.  N.  8. 
118.  aupra,  II.  c,  2. 

The  right  to  enforce  a  set-off  against  a  bank- 
rupt executing  a  composition  agreement  is 
walTed  by  accepting  a  dividend  under  such 
sgreement  with  knowledge  of  all  the  facts, 
without  applying  for  a  set-off.  Hunt  v. 
Holmes,  16  fiat.  Bankr.  Reg.  101,  Fed.  Cas.  No. 
6,890. 

And  a  debtor  by  bond  to  the  separate  estate 
of  a  deceased  partner  cannot  set  off  in  equity. 
In  an  action  on  the  bond,  acceptances  on  which 
be  bad  become  liable  to  the  partnership  and 
which  he  had  proved  under  a  Joint  commission 
of  bankruptcy,  the  assignees  in  bankruptcy  hav- 
ing already  tiled  a  bill  against  the  executors  of 
the  deceased  partner  for  the  balance  due  to 
creditors  after  exhausting  the  partnership  es- 
tate and  that  of  the  surviving  partner.  Addis 
▼.  Knight,  2  Meriv.  117. 

But  Bradley  v.  Millar,  1  Rose,  Bankr.  273, 
as  digested  in  2  Mews*  Digest,  col.  866,  holds 
that  where  partners  give  a  Joint  and  several 
bsnd  to  one  who  subsequently  becomes  indebted 
to  one  of  them,  and  the  other  partner  after- 
wards becomes  bankrupt,  and  the  obligee  proves 
his  bond  under  the  commission  and  then  brings 
a  Joint  action  against  both  partners,  to  which 
the  bankrupt  pleads  his  certificate,  the  solvent 
partner  may  enjoin  the  obligee  from  proceed- 
ing with  the  Joint  action,  as  it  precludes  him 
Irom  setting  off  his  Joint  debt. 

In  assumpsit  for  a  creditor's  share  proved 
imder  a  commission  in  bankruptcy  the  assignees 
onnot  set  off  a  debt  due  from  such  creditor 
to  the  bankrupt ;  but  as  the  commissioners  have 
the  power  of  setting  off  mutual  debts  the  sum 
proved  must  be  taken  to  be  the  balance  due, 
and  the  only  way  of  litigating  the  matter  after 
the  liquidation  of  the  debt  is  by  application  to 
the  great  seal.     Brown  v.  Builen,  1  Dougl.  407. 

In  Re  Kaufman,  8  Ben.  394,  Fed.  Cas.  7,626, 
one  who  liad  filed  a  proof  of  claim  on  a  bill  of 
exchange  drawn  by  the  bankrupt,  and  had  re- 
ceived a  dividend  on  the  whole  amount  of  the 
bill,  was  permitted  to  withdraw  the  proof  after 
the  trustees  in  bankruptcy  had  commenced  a 
Bait  for  a  balance  on  account  due  to  the  bank- 
rupt for  an  amount  exceeding  the  bill  of  ex- 
change, on  the  ground  that  he  had  mistakenly 
supposed  that  the  amount  of  such  balance  had 
been  deducted,  and  that  he  had  never  Intended 
to  claim  any  more  than  the  difference,  and  he 
was  permitted  to  file  a  new  proof  on  the  bill 
of  exchange  as  a  claim  secured  by  the  debt  due 
the  bankmpt,  the  question  of  the  right  to  set 
off  one  debt  against  the  other  being  left  to  fu- 
ture determination. 

And  In  Btf  parte  Btaddon,  8  Mont.  D.  ft  De  Q. 
256,  12  L.  J.  Bankr.  N.  8.  39,  7  Jur.  858,  supra, 
IT.  d,  a  borrower  from  a  bank  which  subse- 
ipiently  became  bankrupt  was  permitted  to 
withdraw  a  proof  for  his  entire  claim  against 
the  bank  and  set  off  a  balance  due  him  from 
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the  bank  because  of  his  ignorance  of  certain 
facts  entitling  him  to  set-off  at  the  time  he 
proved  his  claim. 

Where  a  bankrupt  has  not  obtained  an  order 
of  discharge,  a  creditor  who  has  proved  in  the 
bankruptcy,  and  who  is  being  sued  by  the  bank- 
rupt or  by  his  executor  after  his  death  for  a 
debt  due  to  the  bankrupt  on  a  contract  entered 
into  after  the  commencement  of  the  bank- 
ruptcy, cannot,  during  the  period  of  three  years 
after  the  close  of  the  bankruptcy,  set  off  the 
unpaid  balance  of  his  proved  debt  against  the 
amount  sued  for,  under  32  ft  33  Vict.  chap.  71, 
I  54,  which  forbids  any  creditor  obtaining  any 
advantage  over  others  during  such  period.  Re 
Smith,  L.  R.  22  Ch.  Dlv.  586,  52  L.  J.  Ch.  N.  8. 
411,  48  L.  T.  N.  8.  254,  31  Week.  Rep.  413. 

And  where  a  testator  who  left  a  bequest  for 
a  bankrupt  died  within  three  years  after  the 
bankruptcy  had  been  closed  and  the  trustee  re- 
leased, but  before  the  bankrupt's  discharge,  the 
testator  not  having  received  any  dividend  on 
a  debt  which  he  had  proved  against  the  bank- 
rupt's estate,  the  executors  cannot  retain  or  set 
off  the  amount  of  the  debt  as  against  the  leg- 
acy, as,  under  32  ft  33  Vict.  chap.  71,  S  54, 
debts  proved  against  the  estate  cannot  be  en- 
forced by  action  until  the  expiration  of  three 
years,  and  accordingly  they  cannot  be  relied 
on  as  a  set-off.     Re  Rees,  60  L.  T.  N.  8.  260. 

An  order  of  the  register  expunging  from  the 
list  of  debts  a  claim  which  has  been  proved 
against  the  bankrupt's  estate  from  which  no 
appeal  is  taken  does  not  prevent  the  claimant 
frotn  relying  on  such  claim  as  a  set-off  when 
sued  by  the  assignee  in  bankruptcy,  although  It 
would  prevent  him  from  maintaining  an  inde- 
pendent suit  thereon.  Catlin  y.  Foster,  1 
8awy.  87,  Fed.  Cas.  No.  2,519. 

Analogous  cases. 

One  is  not  barred  from  relying  on  a  claim 
against  an  Insolvent  as  a  set-off  in  a  suit  by 
the  assignee  by  the  fact  that  he  had  unadvis- 
edly proved  his  claim  before  the  master,  where 
he  has  not  received  any  dividend  thereon,  and 
has  tried  to  withdraw  the  claim,  which  the 
master  has  refused  to  allow.  Bemls  v.  Smith, 
10  Met.  194. 

But  in  Meherin  y.  Saunders,  131  Cal.  681,  68 
Pac.  1084,  Reversing  in  banc  56  Pac.  1110,  the 
court  held  that  a  creditor  of  an  insolvent  by 
proving  the  whole  of  his  claim  before  the  as- 
signee in  insolvency  and  receiving  a  dividend 
thei*eon  was  prevented  from  setting  off  the  debt 
due  him  when  sued  by  the  assignee  in  insol- 
vency for  a  smaller  debt  due  from  him  to  the 
insolvent  under  the  California  insolvent  act,  | 
45,  providing  that  no  creditor  proving  his  claim 
shall  be  allowed  to  maintain  any  suit  at  law 
or  in  equity  against  the  debtor  therefor,  but 
shall  be  deemed  to  have  waived  all  right  of  a& 
tion  and  suit. 

VIII.  Bmtent  of  eet-off. 

In  Re  Orpen,  L.  R.  16  Ch.  Dlv.  202,  50  L.  J. 
Ch.  N.  S.  25,  43  L.  T.  N.  8.  728,  29  Week.  Rep. 
4^7,  the  court  held  that  where  a  compositlcm 
was  accepted  and  the  bankruptcy  annulled  with- 
out the  father  of  the  bankrupt  proving  a  debt 
due  him  or  being  paid  the  composition,  and  the 
father  subsequently  died  leaving  a  share  of  the 
estate  to  such  bankrupt,  the  executors  were  not 
to  be  entitled  to  the  right  of  set-off  or  retainer 
against  the  bequest  for  the  whole  debt,  but  only 
for  the  composition  on  the  debt  and  Interest. 

Where  a  bankrupt  had  given  a  creditor  his 
accommodation  notes  to  an  amount  larger  than 
the  claims  of  such  creditor,  which  were  dis- 
counted and  afterwards  proved  iigalnst  the 
bankrupt's  estate  by  the  holders,  the  assignees 
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In  Imnkrnptcy,  or,  In  case  of  composition,  the 
bankrupt  himself,  may,  under  U.  S.  Rev.  Stat. 
I  507B,  set  off  the  dividend  paid  on  such  notes 
against  the  dividend  due  to  such  creditor,  in- 
stead of  setting  off  the  dividend  on  the  notes 
against  the  entire  claim  of  the  creditor.  Re 
Purcell,  18  Nat.  Bankr.  Reg.  447,  Fed.  Cas.  No. 
11,470. 

And  where  bankers  had  been  accustomed  to 
exchange  notes  of  one  who  became  bankrupt 
received  by  them  for  their  own  notes  received 
by  the  bankrupt,  and  Just  before  the  commis- 
sion in  bankruptcy  issued  the  clerk  of  the  bank- 
rupt absconded  with  the  banker's  notes  which 
the  bankrupt  then  had  and  other  property,  and 
the  assignees  in  bankruptcy  compromised  with 
such  clerk,  the  bankers  were  allowed  to  set  off 
notes  of  the  bankrupt  held  by  them  against  the 
amount  received  on  the  compromise  with  the 
clerk  In  the  proportion  that  their  notes  taken 
by  him  bore  to  the  entire  property  taken.  Ea 
parte  Huckey,  1  Madd.  577. 

Where  the  maker  of  a  note  to  a  savings  fund 
society  agreed  that  the  note  should  be  payable 
tn  greenbacks,  he  is  entitled,  on  the  society  be- 
coming bankrupt,  to  set  off  against  the  note  de- 
preciated certificates  of  the  Indebtedness  of  the 
society  held  by  him  at  their  market  value  at 
the  maturity  of  the  note  before  the  bankruptcy, 
and  is  not  required  to  set  off  simply  the  amount 
of  the  dividend  allowed  on  the  certificates ;  but 
he  will  not  be  allowed  to  set  such  certificates  off 
at  their  full  face  value.  Harmanson  v.  Bain,  1 
Hughes,  891,  Fed.  Caa.  No.  6.073. 

Where  assignees  in  bankruptcy  bring  suit 
against  an  agent  of  the  bankrupt  for  money  of 
the  bankrupt  in  his  hands  at  the  time  of  the 
bankruptcy,  the  defendant  may  set  off  the  full 
amount  of  bills  drawn  upon  him  by  the  bank- 
rupt and  accepted  by  him  and  paid  out  by  the 
bankrupt,  although  the  holders  of  such  bills,  In 
order  to  relieve  him  from  his  responsibility  to 
them,  have  taken  from  him  a  composition  upon 
the  acceptances  and  delivered  them  to  him,  as 
It  is  a  gift  to  him  by  the  holders  if  the  composi- 
tion was  fair,  and  he  is  still  liable  for  the  bal- 
ance If  it  was  not  fair.  Stonehouse  v.  Bead,  8 
Bam.  h  C.  669,  6  Dowi.  ft  B.  603. 

IX.  ConoIiMioiii. 

In  all  the  bankruptcy  statutes,  both  in  this 
country  and  in  England,  since  the  beginning  of 
the  eighteenth  century  there  has  been  a  provi- 
sion for  set-off  in  case  of  mutual  debts  or  mu- 
tual credits.  The  earliest  statutory  provision 
on  the  subject  was  that  contained  in  4  &  5 
Anne,  chap.  17,  S  11,  but  even  before  that  time 
in  the  reign  of  Chas.  II.  decisions  had  been  ren- 
dered permitting  a  set-off  in  case  of  mutual 
debts.  Under  the  provision  for  set-off  tn  case 
of  "mutual  credits"  much  greater  freedom  has 
been  allowed  in  permitting  set-offs  than  under 
the  ordinary  statutes  of  set-off.  The  reason 
for  this  seems  to  be  that  it  revolted  against  the 
sense  of  natural  Justice  that  one  of  two  mutual 
debtors  should  be  compelled  to  pay  his  debt  in 
full  and  then  receive  a  dividend  only  on  the 
debt  due  to  him. 

Another  provision  in  the  present  bankruptcy 
act  which  was  also  in  the  previous  act  of  1867 
is  that  the  claim  sought  to  be  set  off  must  be 
one  that  is  provable  against  the  bankrupt  es- 
tate. According  to  the  weight  of  authority  it 
would  seem  that  it  does  not  require  that  the 
debt  should  necessarily  be  one  that  could  be 
proved  against  the  bankrupt's  estate  under  ev- 
ery circumstance,  but  It  would  be  available  as 
a  set-off  if  it  was  provable  in  its  nature  at  the 
commencement  of  the  suit,  as  where  one  sec- 
ondarily liable  on  a  debt  on  which  the  bank- 
rupt is  primarily  liable  pays  the  same  after 
55  li.  R.  A. 


the  bankruptcy,  although  the  dectilont  dlreetlr 
on  this  point  are  very  few. 

That  the  damages  are  unliquidated  at  the 
time  of  the  bankruptcy  does  not  prevent  their 
availability  as  a  set-off  provided  they  have  been 
liquidated  at  the  time  of  the  action,  and  In  some 
cases  the  liquidation  has  been  permitted  In  th» 
action  itself. 

A  claim  for  damages  for  breach  of  contract 
is  now  generally  allowed  to  be  set  off  except 
in  cases  where  there  has  been  an  agreement  to 
pay  cash  for  goods  purchased  of  the  bankrupt 
for  which  suit  is  brought  or  to  apply  a  fund 
on  a  particular  debt,  In  which  case  the  right  of 
set-off  is  usually  disallowed. 

If  the  claim  is  wholly  uncertain  or  contin- 
gent at  the  time  of  the  bankruptcy  a  set-off  la 
not  usually  permitted,  although  it  has  been  al- 
lowed in  some  cases  where  the  contingency  haa 
occurred  and  payment  has  been  made  before 
the  suit  is  brought,  as  where  an  accommoda- 
tion indorser  or  acceptor  or  a  surety  for  the 
bankrupt  has,  since  the  bankruptcy,  paid  the 
debt. 

Where  security  is  given  for  a  particular  debt 
a  set-off  of  the  surplus  arising  from  the  sale  of 
such  security  is  not  generally  allowed, —  espe- 
cially if  the  sale  is  not  made  until  after  the 
bankruptcy  occurs,  unless  an  irrevocable  power 
to  sell  and  apply  the  proceeds  of  the  debt  se- 
cured had  been  given  before  the  bankruptcy^ 
and  such  debt  had  not  been  paid  at  the  time  of 
the  sale. 

The  weight  of  authority  seems  to  be  to  the 
effect  that  a  set-off  of  a  Joint  or  partnership^ 
debt  due  from  the  bankrupt  will  not  ordinarily 
be  permitted  to  be  made  against  a  debt  due  to- 
them  individually,  and  vice  verea,  although  the 
cases  are  conflicting  on  this  point. 

The  right  of  set-off  exists  in  case  of  a  loss  of 
insured  property,  whether  the  loss  occurs  be- 
fore or  after  the  bankruptcy,  and  the  same  la 
generally  held  to  be  true,  even  though  the  claln^ 
for  such  loss  was  acquired  from  a  third  person 
with  notice  of  the  company's  Insolvency,  where 
the  bankruptcy  statutes  contain  no  provision 
that  notice  of  insolvency  will  prevent  a  set- 
off. The  present  bankruptcy  statute,  however* 
expressly  provides  that  such  notice  shall  pre- 
vent a  set-off  of  a  claim  obtained  within  four 
months  of  the  flllng  of  the  petition.  A  set-off 
has  been  allowed  also  of  the  present  value  of 
an  endowment  policy  not  yet  mature  at  the 
time  of  the  bankruptcy.  In  suits  by  assignees 
in  bankruptcy  of  underwriters  against  insurance 
brokers  the  latter  have  ordinarily  been  per- 
mitted to  set  off  losses  occurring  and  adjusted 
either  before  or  after  the  bankruptcy  if  the 
policies  were  taken  out  In  their  own  name  for 
the  parties  insured,  and  they  were  acting  for 
them  under  a  del  credere  commission,  or  ha<> 
some  other  special  interest  in  the  policy. 

Where  bankrupt  legatees  are  Indebted  to  the 
testator  the  executors  have  usually  been  per- 
mitted to  set  off  the  debt  against  the  amount 
of  the  legacy  if  the  testator  died  before  the 
bankruptcy,  even  though  the  legatee  was  not, 
at  that  time,  yet  entitled  to  the  enjoyment  of 
the  legacy ;  but  where  the  testator  dies  after 
the  bankruptcy  the  set-off  Is  not  permitted  if 
it  appears  that  the  testator  did  not  intend  to- 
claim  the  debt. 

A  stockholder  in  a  bankrupt  corporation  i» 
not  permitted  to  set  off  a  debt  due  from  the  cor- 
poration against  his  indebtedness  to  It  for  un- 
paid stock,  although  such  set-off  has  been  per- 
mitted In  England  In  case  the  stockholder  le 
himself  a  bankrupt. 

A  deposit  in  a  bank  will  be  set  off  against  * 
debt  due  from  the  depositor  on  the  bankruptcy 
of  either  the  bank  or  the  depositor,  whether 
or  not  the  debt  due  from  the  depositor  is  mature 
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«t  the  time  of  the  bankraptey.  Bat  where  a 
trustee  In  bankraptcy  makes  a  deposit  In  a  bank 
vhich  subsequently  becomes  bankrupt,  the  trus- 
tee In  bankruptcy  of  the  bank  cannot  prove  for 
■any  part  of  a  debt  due  the  bank  from  such  bank- 
rupt until  It  has  paid  the  amount  of  the  deposit 
in  full. 

The  right  of  set-off  exists  in  case  of  bills 
and  notes  executed  before  the  bankrupt's  in- 
eolTency  whether  or  not  they  are  mature  at  the 
time  of  the  bankruptcy,  and  the  set-off  will  also 
tie  allowed  although  they  were  executed  by  the 
bankrupt  after  the  insolTency  but  before  the 
filing  of  the  petition  or  the  act  of  bankruptcy, 
if  the  one  recelTlng  them  had  no  notice  of  the 
Insolvency.  Where  an  accommodation  Indorser 
or  acceptor  for  the  bankrupt  is  required  to  pay 
the  bill  or  note  after  the  bankruptcy,  the  amount 
paid  is  usually  allowed  as  a  set-off,  but  where  an 
ordinary  indorser  takes  up  the  bill  or  note 
after  the  bankruptcy  the  weight  of  authority 
seems  to  be  against  the  right  of  set-off  on  the 
ground  that  there  was  no  ;nutual  credit  at  the 
time  of  the  bankruptcy,  as  the  debt  was  not  at 
such  time  due  to  the  indorser,  but  to  the  in- 
^rsee. 

Where  a  cash  payment  is  made  by  the  bank- 
rupt on  a  debt  within  four  months  before  the 
£llng  of  the  petition  in  bankruptcy,  the  cred- 
itor cannot  set  off  the  debt  in  an  action  to  re- 
cover the  amount  of  such  payment. 

The  immaturity  of  a  debt  or  claim  at  the  time 
of  the  bankruptcy  has  generally  been  held  in- 
sufficient of  itself  to  preclude  a  set-off  pro- 
vid<»d  the  claim  was  of  such  a  nature  that  it 
muse  terminate  in  a  debt,  or  if  the  liability 
was  absolute  at  the  time  of  the  bankruptcy,  and 
according  to  |  C3a  of  the  present  act  a  fixed 
liability  as  evidenced  by  a  Judgment  or  instru- 
ment in  writing  absolutely  owing  at  the  time 
of  the  filing  of  the  petition,  whether  then  pay- 
able or  not,  is  provable  against  the  bankrupt's 
estate,  and  therefore,  of  course,  would  be  avail- 
able as  a  set-off. 

In  case  of  claims  against  the  bankrupt  which 
have  been  purchased  or  transferred  after  the 
Insolvency  there  is  not  entire  uniformity  among 
the  decisions,  and  the  provisions  of  the  bank- 
ruptcy statutes  on  the  subject  liave  also  been 
quite  dissimilar.  Under  the  act  of  1867,  S  20, 
00  set-off  was  allowed  on  a  claim  purchased  by 
or  transferred  to  the  one  seeking  to  set  It  up 
after  the  filing  of  the  petition,  and  according  to 
the  weight  of  authority  notice  of  the  bankrupt's 
Insolvency  at  the  time  of  the  transfer  did  not. 
In  such  case,  preclude  its  availability  if  the 
transfer  took  place  iMfore  the  petition  was  filed. 
The  present  act  provides  that  no  set-off  or  coun- 
terclaim shall  be  allowed  which  was  purchased 
by  or  transferred  to  the  one  seeking  to  make  use 
of  it  after  the  filing  of  the  petition  or  within 
four  months  before  such  filing  with  a  view  to 
such  use  and  with  knowledge  or  notice  that  the 
bankrupt  was  insolvent  or  had  committed  an 
act  of  bankruptcy,  and,  of  course,  under  such 
provision  notice  of  the  insolvency  would  be 
fatal  to  the  right  of  set-off. 

Where  the  petition  in  bankruptcy  is  refused, 
or  the  adjudication  is  set  aside  with  costs 
against  the  petitioning  creditor,  the  latter  can- 
not set  off  debts  due  from  the  alleged  bankrupt 
against  such  costs. 

A  debt  due  from  the  bankrupt  before  his  dis- 
charge cannot  be  set  off  against  a  claim  in  his 
favor  arising  after  such  discharge. 

The  iMinkruptcy  of  a  third  person  or  of  some, 
but  not  all,  the  members  of  a  partnership  does 
not  render  applicable  the  provisions  for  set- 
off of  mutual  debts  or  mutual  credits  under  the 
bankruptcy  acts  which  always  refer  to  such 
-debts  or  credits  between  "the  bankrupt"  and 
4inother  person. 
^5L.IL  A. 


The  right  of  action  also  depends,  to  some  ex- 
tent, on  the  form  of  action,  the  set-off  being  al- 
lowed in  some  cases  where  the  contract  of  the 
bankrupt  is  affirmed  by  his  assignees  or  trus- 
tees in  bankruptcy  and  an  action  is  brought  for 
the  purchase  price  of  the  goods  sold  by  the  bank- 
rupt to  the  creditor,  and  disallowed  where  the 
contract  is  disaffirmed  and  an  action  of  trover 
brought. 

The  right  of  set-off  is  lost  by  proving  for  the 
entire  claim  without  any  offer  to  deduct  the 
amount  of  the  debt  due  the  bankrupt,  although 
the  creditor  has  been  allowed  in  some  cases  to 
withdraw  the  proof  and  avail  himself  of  the  set- 
off on  the  ground  that  the  proof  was  made  un- 
der a  mistake  of  facts. 

ITor  the  right  of  a  creditor  receiving  a  pref- 
erence within  four  months  ^>efore  the  filing  of 
the  petition  In  bankruptcy  to  set  off  a  new 
credit  subsequently  given  to  the  bankrupt,  see 
note  to  Peterson  v.  Nash  Bros.  (Minn.)  55  L. 
E.  A.  — . 

For  right  to  set  off  the  obligation  of  insolv- 
ents generally  upon  a  claim  in  the  hands  of  the 
receiver  or  assignee  or  trustee  for  creditors,  see 
note  to  Merrill  v.  Cape  Ann  Granite  Co.  (Mass.) 
23  L.  R.  A.  313.  J.  U.  H. 


John  J.  CADIGAN 

V. 

LotU  M.  CRABTKEE. 


( 


,  Mass. 


) 


1.  No  conipensation  can  be  recovered 
by  a  broker  employed  to  procure  offers  for 
real  estate  upon  which  no  price  is  fixed,  in 
case  all  offers  are  rejected  and  his  authority 
is  revoked,  although  he  has  not  been  given  a 
reasonable  time  in  which  to  procure  an  ac- 
ceptable offer. 

2.  Tbat  work  has  been  done  by  a  real- 
estate  broker  In  reliance  upon  a  promise 
to  pay  a  commission  in  case  a  purchaser  is 
found  for  certain  property  at  a  price  stated 
will  not  prevent  the  revocation  of  his  author- 
ity without  liability  for  any  compensation,  at 
any  time  before  a  purchaser  is  found  at  the 
price  named. 

3t.  A  recovery  of  a  commission  for  pro- 
cnrinff  a  person  willing  to  take  a 
lease  of  property  on  terms  fixed  by  the  own- 
er cannot  be  had  on  proof  of  procuring  an  of- 
fer for  a  leaise  the  terms  of  which  were  sub- 
sequently accepted  and  the  contract  executed 
through  another  broker. 

4.  A  commission  is  not  earned  by  a 
real-estate  broker  from  the  owner  of 
property  who  leases  it  to  one  who  has  been 
approached  by  the  broker  to  take  the  lease  on 
the  terms  of  a  lease  which  has  been  prepared 
for  another  person,  on  substantially  the  terms 
of  such  lease,  where,  prior  to  the  revocation 
of  the  broker's  authority,  the  Intending  lessee 
has  not  agreed  to  take  the  lease  on  the  terms 
proposed,  although  the  broker  has  informed 
the  owner  that  the  customer  "is  ready  to 
hire"  on  the  terms  proposed. 

(September  5,  1901.) 

Nora. — As  to  when  real -estate  broker  Is  con- 
sidered  as  the  procuring  cause  of  a  sale  or  ex- 
change effected,  see  Hoadley  v.  Savings  Bank 
(Conn.)  44  L.  R.  A.  821,  and  note. 

As  to  performance  by  a  real-estate  broker  of 
his  contract  to  find  a  purchaser,  or  effect  an  ex- 
change, of  his  principal's  property,  see  Lunney 
T.  Healey  (Neb.)  44  L.  B.  A.  508,  and  fwte. 
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EXCEPTIONS  by  bath  plaintiff  and  defend- 
ant to  rulings  of  the  Superior  Court 
for  Suffolk  County  in  an  action  brought  to 
recover  commissions  for  selling  and  leasing 
certain  property  belonging  to  deiendani;  the 
plaintiff  excepting  to  rulings  which  resulted 
in  a  verdict  in  defendant's  favor  on  the 
claim  for  commissions  for  sale;  and  defend- 
ant excepting  to  rulings  which  resulted  in  a 
verdict  in  plaintiff's  favor  on  the  claim  for 
effecting  tne  lease.  Plaintiffs  eofceptuma 
overruled.  Defendant's  exceptions  etu- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Whipple,  Sears,  A  Osden,  for 
plaintiff: 

That  a  broker  may  have  devoted  his  best 
energies  for  months  to  a  large  transaction, 
and  yet  be  deprived  of  any  compensation  for 
his  effort,  and  of  the  reward  conditioned  on 
achievement,  by  the  employer  coolly  saying 
at  the  last  moment,  ''I  have  changed  my 
mind;  I  will  make  no  sale  or  trade," — is  a 
proposition  that  certainly  involves  serious 
injustice  to  the  broker. 

Oloner  v.  Henderson,  120  Mo.  367,  25  8. 
W.  176. 

No  one  can  doubt  that  damages  could  be 
recovered  for  the  violation  of  an  agreement 
whereby  an  owner  placed  his  property  in 
the  hands  of  a  broker  for  sale,  giving  the 
broker  a  limited  time — say  six  months  or  a 
year — to  effect  the  sale. 

BlumentJial  v.  Ooodall,  89  Cal.  251,  26 
Pac.  006;  Ilarrell  v.  Zimpleman,  66  Tex. 
292,  17  S.  W.  478;  Attia  v.  Pelan,  5  Iowa, 
336;  Qlover  ▼.  Henderson,  120  Mo.  367,  25 
S.  W.  175. 

When,  in  a  similar  employment,  no  time 
is  fixed,  the  law  would  allow  the  broker  a 
reasonable  time,  having  reference  to  the 
magnitude  of  the  transaction  and  the  other 
business  conditions  to  be  encountered  in  the 
community. 

If  a  broker  were  employed  to  sell  real  es- 
tate, and  a  selling  price  fixed,  the  broker 
would  be  entitled  to  his  commission  if  he 
produced  a  customer  willing  to  take  the 
property  at  that  price,  without  regard  to 
whether  the  owner  carried  out  the  trade  or 
not. 

Uolden  v.  Starks,  159  Mass.  503,  34  N.  E. 
1069. 

How,  then,  as  to  the  case  where  the  sel- 
ler mav  foresee  from  the  broker's  negotia- 
tions that  the  price  fixed  is  to  be  acpepted? 
Can  he  then  prevent  the  broker's  earning  a 
commission  by  stopping  the  negotiations? 

Gleason  v.  McKay,  37  111.  App.  464; 
Heaton  v.  Edwards,  90  Mich.  500,  51  N.  W. 
544;  Lane  v.  Albright,  49  Ind.  279;  Know 
V.  Parker,  2  Wash.  34,  25  Pac.  909. 

Even  though  an  employer  may  always  re- 
voke the  authority  of  bis  servant  or  agent 
when  it  has  not  been  actt^d  upon  by  a  third 
party,  yet  such  revocation  cannot  affect  the 
right  of  the  servant  or  agent  to  his  wages  or 
compensation  for  service  rendered. 

Cha/pin  v.  Bridges,  116  Mass.  105. 

Mr.  Frank  Paul,  for  defendant: 

In  order  to  recover  a  commission  upon  the 
lease  given  by  the  defendant  to  Gould  & 
«3  L.  R.  A. 


Pollw,  X  was  incumbent  upon  the  plaintiff 
to  satisfy  the  jury  that  his  services  were  the 
really  effective  means,  the  predominating  ef- 
ficient cause,  of  bringing  about  the  making 
of  that  lease. 

Plaintiff  could  not  recover  by  showing 
merely  that  he  interested  Qould  &  Polio  in 
the  property,  and  procured  them  to  be  ready 
and  willing  to  take,  and  perhaps  to  make- 
an  offer  for^  a  lease:  he  would  have  U>  ^ 
'  farther  than  that,  and  show  that  they  were 
ready  and  willing  to  take  a  lease  upon  th» 
defendant's  terms. 

Loud  V.  Hall,  106  Mass.  404;  Ward  v. 
Flcicher,  124  Mass.  224;  Oleason  v.  Nelson, 
162  Mass.  245,  38  N.  £.  497;  Dotolinq  v. 
Morrill,  165  Maas.  491,  43  N.  E.  295;  Hiltm 
V.  Williams,  167  Mass.  454,  45  N.  £.  762; 
Crowninshield  v.  Foster,  169  Mass.  237,  47 
N.  E.  879:  Whitcoinh  v.  Bacon,  170  Mass. 
479,  49  N.  E.  742;  2  Am.  &,  Eng.  Enc.  Law^ 
pp.  582,  583. 

If  this  court  is  of  opinion  "that  the  offer 
which  was  accepted  was  substantially  differ- 
ent from  the  offer  procured  by  the  plaintiff, 
and  that  the  difference  between  them  was- 
not  sufiiciently  pointed  out  to  the  jury,  and 
that  the  offer  so  accepted  could  not  prop- 
erly be  treated  or  considered  as  substantially 
the  same  as  the  previous  offer,  and  that  the 

i'ury  may  have  been  misled  in  their  verdict 
y  the  manner  in  which  this  aspect  of  the 
case  was  submitted  to  them,  then  the  defend- 
ant's exceptions  must  be  sustained." 

Crowninshield  v.  Foster,  169  Mass.  237,  47 
N.  E.  879. 

There  wae  not  evidence  sufficient  to  war* 
rant  the  jury  in  finding  thai  plaintiff  wa» 
the  predominating,  efficient  oause  of  the 
lease  that  was  given  to  Gould  &  Polio,  with- 
in the  meaning  of  the  rules  of  law  govern- 
ing his  right  to  a  eommissiom  upon  that 
lease. 

Evidence  which  merely  raises  a  suspicion,, 
or  a  surmise,  or  a  conjecture,  is  not  enough 
to  be  entitled  to  be  submitted  to  the  jury. 

Hillyer  v.  Dickinson,  154  Mass.  502,  28  N. 
E.  905;  Buswell  v.  Fuller,  156  Mass.  309,  31 
N.  E.  294;  Sprow  v.  Boston  d  A.  B.  Co.  163 
Mass.  330,  39  N.  E.  1024. 

Iiorlns,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  presiding  judge  was  right  in  di- 
recting a  verdict  for  the  defendant  on  the 
fifth  and  sixth  counts.  There  was  no  evi- 
dence which  would  have  warranted  a  verdict 
for  the  plaintiff.  The  most  that  could  have 
been  found  in  favor  of  the  plaintiff  was  that 
the  defendant  employed  him  as  a  broker, 
in  September,  1898,  to  find  for  her  a  pur- 
chaser for  the  Hotel  Reynolds,  and  that  it 
was  then  stated  that  he  was  the  only  broker 
in  the  matter.  The  plaintiff's  employment 
in  the  matter  was  brought  about  by  one  Gil- 
man,  the  agent  in  Boston  of  the  defendant, 
who  did  not  live  in  that  city.  The  plaintiff* 
testified  that  Gil  man  ''said  that  he  thought 
that  Miss  Crabtree,  from  his  conversatioik 
with  her,  would  sell  the  property  for  $800,- 
000.  Under  a  suggestion  that  I  ask  $815,* 
000,  I  started  out"    The  plaintiff  got  aev- 
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erml  offerii,— one  for  $750,000  in  cash,  and 
another  for  $750,000,  part  in  cash  and  part 
in  ^'oiher  property  in  trada"  These  offers 
were  reported  to  the  defendant  personally 
between  November  7th  and  November  11th 
of  the  same  year,  and  were  refused.  The 
defendant  then  fixed  her  price  at  $1,100,000, 
which  the  plaintiff  testifies  "practically 
stopped  the  negotiations."  On  February 
25,  1899,  the  defendant  notified  the  plaintiff 
that  she  was  willing  to  take  $850,000  for  the 
property ;  but  on  March  1st  following  she  re- 
voked tLe  plaintiff's  authority  to  sell  the  es- 
tate at  all,  and  notified  him  that  she  had 
put  the  property  in  the  hands  of  another 
broker  for  sale,  to  the  exclusion  of  the  plain- 
tiff and  everyone  else.  No  sale  of  the  prop- 
erty has  been  made.  It  appears  that  the  de- 
fendant has  paid  the  plaintiff  the  amount  he 
wtm  out  of  pocket  in  the  matter.  The  plain- 
tiff's contention  is  that  he  is  entitled  to  re- 
cover damages  from  the  defendant  for  pre- 
venting him  from  earning  a  commission  by 
finding  a  person  who  would  buy  the  estate, 
and  on  the  ground  that  he  was  entitled  to  a 
reasonable  time  in  which  to  find  a  customer, 
and  his  authority  to  do  so  was  revoked  be- 
fore that  time  had  passed.  * 

Until  February  25th,  when  the  defendant 
put  a  price  upon  the  property,  it  is  plain 
that  the  defendant  could  revoke  the  plain- 
tiff's employment  without  coming  under  any 
liability  to  the  plaintiff  for  so  doing.  We 
take  February  25th  as  the  date  when  a  price 
was  put  upon  the  property,  because  the 
plaintiff's  contention  was  that  the  price  of 
$1,100,000  put  upon  the  property  in  the 
early  part  of  November  could  not  seriously 
be  r^;ardcd  as  a  price  that  could  be  obtained 
tor  the  property.  Where  the  owner  of  prop- 
erty employs  a  broker  to  bring  him  an  offer 
tor  the  purchase  of  it,  without  naming  a 
price  at  which  he  is  willing  to  sell, — ^that  Is 
to  say,  where  the  owner  of  property  employs 
a  broker  to  bring  him  an  offer  which  he  is  to 
pass  upon  after  it  is  brought  to  him, — there 
can  be  no  implied  agreement  or  understand- 
ing that  the  broker  is  to  be  entitled  to  a 
reasonable  time  in  which  to  procure  such 
an  offer.  In  such  a  case  the  owner  has  a 
right  to  reject  every  offer  brought  to  him, 
as  was  held  in  Walker  v.  Tirrell,  101  Mass. 
257,  3  Am.  Kep.  352;  and  it  is  plain  that 
under  those  circumstances  he  could  decide 
not  to  accept  any  offer,  and  to  dismiss  the 
broker  altogether.  But  the  right  of  an 
owner  to  put  an  end  to  the  broker's  employ- 
ment is  based  on  a  consideration  which  goes 
deeper  than  that,  and  includes  the  case 
where  a  price  is  named  by  the  owner  at 
which  he  is  willing  to  aell  his  property.  That 
consideration  is  the  nature  of  a  brokerage 
commission.  The  very  essence  of  a  broker- 
age commission  is  that  it  is  dependent  upon 
success,  and  that  it  is  in  no  way  dependent 
upon,  or  affected  by,  the  amount  of  work 
done  by  the  broker.  A  brokerage  coramis- 
bion  is  earned  if  the  broker,  without  devot- 
ing much  or  any  time  to  hunting  up  a  cus- 
tomer, succeeds  in  procuring  one;  and  it  is 
equally  true,  on  the  other  hand,  not  only 
that  no  oommisaion  is  earned  if  a  broker ' 
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is  noit  successful,  but  a  broker  is  not  entitled 
to  any  compensation,  no  matter  how  much 
time  he  has  devoted  to  finding  a  customer, 
provided  a  customer  is  not  found.  See,  in 
this  connection,  Sihhald  y.  Bethlehem  Iron 
Co,  83  N.  Y.  378,  383,  38  Am.  Rep.  441.  The- 
promise  to  pay  a  brokerage  commission  if  a 
customer  is  found  to  purchase  at  a  stated 
price  is  not  the  ordinary  employment  of 
labor,  but  is  more  in  the  nature  of  an  offer, 
namely,  an  offer  to  pay  a  commission  if  a 
person  is  produced  who  buys  at  the  price- 
named;  and,  like  any  other  offer,  it  can  be 
withdrawn  at  any  time,  without  regard  to 
the  fact  that  work  has  been  done  by  a  person 
in  reliance  on  it,  provided  the  work  done 
has  not  brought  the  person  within  the  terms 
of  the  offer.  A  broker  who  has  not  been 
successful  in  procuring  a  customer  for  his 
principal  is  never  entitled  to  recover  on  a 
quantum  meruit  for  work  done.  Where  a- 
broker  has  done  work,  but  another  broker 
has  closed  the  trade,  it  was  held  that,  under 
the  peculiar  circumstances  of  DowUng  v. 
Morrill,  165  Mass.  491,  43  N.  E.  295,  not  that 
he  could  recover  on  a  quantum  meruit  for 
work  done,  but  that  a  commission  was- 
camed  if  his  work  was  in  fact  the  efiicient 
and  predominating  eapse  of  the  sale ;  and  so, . 
where  a  customer  is  found  to  purchase  prop- 
erty, but  the  trade  is  not  made  or  is  not  car- 
ried through  because  the  broker's  principal' 
is  not  able,  or  does  not  choose,  to  convey  the 
property  for  which  he  employed  the  broker 
to  find  a  purchaser,  it  is  now  settled  that 
the  brokers  remedy  is  to  sue  his  principal 
for  a  commission,  and  that  in  such  an  action- 
he  can  recover  his  commission  (see  Fitzpat" 
Hck  V.  Oilson,  176  Mass.  477,  57  N.  E.  1006, 
and  cases  there  cited),  although  at  one  time- 
countenance  was  given  to  the  proposition* 
that  in  such  a  case  the  remedy  of  the  broker 
was  on  a  quantum  meruit  for  work  done. 
See  Drury  v.  JSeumiG/nf  99  Mass.  256,  258;- 
also  Walker  v.  Tirrell,  101  Mass.  257,  258, 
3  Am.  Kep.  352,  citing  with  approval  Prick- 
ett  V.  Badger,  I  C.  B.  N.  S.  296. 

2.  The   defendant's   exception   to  the   re- 
fusal of  the  court  to  direct  a  verdict  for  the- 
defendant  upon  the  fourth  count  must  be* 
sustained,     it  appears  that  on  or  about  No- 
vember 2,  1898,  the  plaintiff  was  asked,  as  a< 
broker,  to  find  a  tenant  for  the  Hotel  Reyn- 
olds, the  property  which  he  had  been  trying - 
to  sell  for  the  defendant  in  the  two  previous 
months  of  September  and  October.     The  ho* 
tel  was  then  under  lease  to  one  Reynolds, 
and  that  lease  apparently  ran  out  on  Jan- 
uary 1,  1899.     In  the  latter  part  of  Novem- 
ber the  plaintiff  brought  the  matter  to  the- 
attention  of  Gould  &  Polio.    Gould  &  Polio 
then  suggested  that  they  might  take  a  lease 
at  $25,000  a  year,  the  hotel  being  put  in 
running  order  at  the  expense  of  the  lessor. 
This  was  rejected  by  the  defendant.     Later 
the  plaintiff  secured  a  proposal  from  one 
Mann  to  take  a  lease  of  the  hotel.     This  was 
accepted  by  the  defendant,  and  a  lease  was- 
drawn  up.    This  lease,  however,  fell  through- 
on  December  20,  1898,  for  some  reason  not 
disclof^d.    The  terms  of  this  lease  were  $25,- 
000  for  the  first  five  years,  and  $30,000  for 
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the  next  five  years,  the  lessor  to  lay 
out  $35,000  in  repairs  and  alterations,  and 
to  receive  6  per  cent  interest  on  that  expend- 
iture.  On  December  22d  or  23d,  a  few  days 
after  the  negotiations  for  the  Mann  lease 
had  fallen  through,  the  plaintiff  again  ap- 
proached Gould  &  Polio  on  the  subject,  and 
they  came  to  his  office  and  saw  there  some 
plans  of  the  hotel  sent  to  the  plaintiff's  of- 
fice by  Mr.  Oilman,  the  defendant's  affent, 
for  that  purpose.  We  understand  that  uiese 
plans  were  plans  showing  the  alterations  to 
be  made  in  the  hotel  under  the  Mann  lease. 
Oould  &  Polio  were  then  told  by  the  plaintiff 
what  the  terms  of  the  Mann  lease  were. 
On  December  29th,  acting  under  instructions 
from  the  defendant^  the  defendant's  agent, 
Oilman,  directed  the  plaintiff  to  take  down 
his  sign,  which  was  then  hanging  in  the 
window  of  the  hotel,  as  she  had  decided  to 
sell  the  property,  ^if  it  took  a  year  or  even 
more  than  a  year  to  do  it."  On  January 
2,  1800,  the  plaintiff  called  on  the  defendant 
«t  a  hotel  m  Boston  where  she  was  then 
stopping,  but  "she  said  she  was  going  away, 
and  would  do  nothing  about  letting  the 
Reynolds  until  she  got  back."  She  then  left 
Boston,  and  did  not  return  until  after  the 
conclusion  of  the  matters  which  gave  rise 
to  this  litigation.  On  February  8th  she 
wrote  the  plaintiff  that  the  hotel  was  "for 
sale  only,"  and  there  was  evidence  that  this 
was  in  answer  to  an  inquiry  from  the  plain- 
tiff about  letting  it.  On  March  3d  the  de- 
fendant notified  the  plaintiff  in  writing  that 
she  had  decided  not  to  sell  the  hotel,  and 
had  placed  it  in  the  hands  of  one  Fitzpatrick 
to  be  let,  and  added  that  he  was  her  "sole 
agent,  and  he  only  has  authority  to  negoti- 
ate for  me."  On  March  12th,  Fitzpatrick 
took  Gould  to  New  York,  and  in  an  inter- 
view then  had  between  Gould  and  the  de- 
fendant a  lease  from  the  defendant  to  Gk)uld 
A  Polio  was  agreed  upon.  This  was  a  lease 
for  ten  years,  the  lessee  paying  $25,000  a 
year  for  the  first  five  years,  and  $30,000  a 
year  for  the  second  five  years;  the  lessor 
putting  in  the  necessary  plumbing  and  do- 
ing outside  repairs.  It  appeared  that  the 
plumbing  cost  about  $15,000,  and  that  about 
$75,000  was  voluntarily  spent  by  Gould  «& 
Polio,  the  lessees,  in  alterations  and  repairs. 
The  presiding  justice  instructed  the  jury 
that,  in  order  to  recover,  the  plaintiff  must 
satisfy  them  that  on  January  2,  1899,  when 
the  defendant  changed  her  mind,  and  decided 
not  to  lease  the  hotel,  the  plaintiff  had  gone 
so  far  in  his  negotiations  with  Gould  &  Polio 
that  they  had  agreed  to  take  a  lease  of  the 
hotel  on  the  terms  of  the  Mann  lease,  and 
that  Miss  Crab  tree,  on  being  told  of  that, 
had  elected  not  to  lease  the  hotel  to  them, 
and  afterwards  had  made  substantially  the 
same  trade  with  them  through  another  bro- 
ker; but,  on  the  other  hand,  if,  on  the  2d 
of  January,  when  she  notified  him  (the 
plaintiff)  that  she  was  not  going  any  fur- 
ther with  the  thing,  if  at  that  time  negoti- 
ations had  not  reached  such  a  stage  as  to 
constitute  an  agreement  on  the  part  of 
Gould  &  Polio  to  take  that  property  on  sub- 
stantially the  same  terms  on  which  it  was 
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afterwards  leased  by  her  through  the  agency 
of  Mr.  Fitzpatrick,  then  the  plaintiff  has 
not  made  out  his  case,  and  he  was  not  enti- 
tled to  recover.  In  addition  to  this,  the 
jury  were  distinctly  told  that  if  the  plain* 
tiff  failed  to  get  Gould  &  Polio  to  Uke  a 
lease,  and  afterwards  Fitzpatrick  succeeded 
in  procuring  a  lease  from  them,  the  plain- 
tiff was  not  entitled  to  a  commission. 

VVe  are  of  opinion  that  the  Mann  lease 
and  the  Gould  &  Polio  lease  were  not  so 
far  different,  one  from  the  other,  as  to  pre- 
vent the  plaintiff  from  recovering  a  commis- 
sion if  his  services  resulted  in  an  offer  from 
Gould  &  Polio  to  take  a  lease  on  the  terms 
of  the  Mann  lease,  and  if  the  jury  were 
satisfied  that  the  plaintiff  was  the  ellicient 
cause  of  the  lease  to  Gould  &  Polio;  that  in 
that  case  the  jury  were  justified  in  finding 
thflit  the  plaintiff's  services  brought  the  mind 
of  the  lessees  to  accept  the  terms  finally 
agreed  upon.  Had  there  been  any  evidence 
to  go  to  the  jury  that  Gould  &  Polio  had 
agreed  to  teke  a  lease  of  the  hotel  on  the 
terms  of  the  Mann  lease  prior  to  January 
2d,  there  would  have  been  no  error  in  these 
instructions;  but  we  are  of  opinion  that 
there  was  no  evidence  on  which  the  jury 
were  warranted  in  finding  that  the  negotia- 
tions between  the  plaintiff  and  Gould  & 
Polio  had  gone  so  far  as  to  result  in  an 
agreement  on  the  part  of  Gould  &  Polio  to 
teke  the  hotel  on  the  terms  of  the  Mann 
lease  before  January  2d. 

Before  disposing  of  this  matter,  we  will 
deal  with  the  rulings  set  forth  in  the  twelfth 
and  thirteenth  requeste  made  by  the  defend- 
ant. In  those  requeste  the  defendant  asked 
the  court  to  rule,  in  substence,  that  to  re- 
cover on  the  third  count  the  plaintiff  had 
to  prove  that  he  procured  an  offer  from 
Goiud  &  Polio  in  January  to  lease  the  hotel 
on  terms  fixed  by  the  defendant,  but  that 
the  defendant  did  not  avail  herself  of  that 
offer.  This  ruling  the  court  refused  to  give, 
and  instructed  the  jury  that  if  the  plaintiff 
procured  an  offer  from  Gould  &  Polio  to 
lease  the  hotel  in  January,  and  the  defend- 
ant subsequently  leased  the  hotel  to  tliem 
thrmigh  another  broker  in  March,  on  sub- 
stantially the  same  terms,  they  might  find 
that  the  plaintiff  was  the  efficient  cause  of 
the  lease  which  was  made,  and  if  they  so 
found  they  might  render  a  verdict  for  the 
plaintiff  on  the  Uiird  count.  This  was 
wrong.  The  case  stated  in  the  third  count 
is  a  different  case  from  that  steted  in  the 
fourth  count.  The  difference  between  the 
two  cases  is  that  in  the  first  case  the  plain- 
tiff was  entitled  to  his  commission  on  sub- 
mitting the  offer  in  January;  in  the  second 
case,  he  was  not  entitled  to  a  commission  un- 
til the  lease  was  made  in  March.  The 
ground  of  recovery  in  the  first  case  is  that 
the  broker  procured  a  <!ustomer  on  the  terms 
fixed  by  the  defendant.  In  such  a  case,  he 
earns  a  commission,  even  though  the  defend- 
ant neglecte  to  avail  herself  of  the  bargain 
which  has  been  secured  by  the  broker.  Fitz- 
Patrick  v.  Gilson,  176  Mass.  477,  67  N.  £. 
1000.  The  ground  of  recovery  in  the  second 
case  is  that  the  offer  procured  in  January 
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did  not,  of  itself,  entitle  the  plaintiff  to  a 
commission  because  the  defendant  had  not 
then  fixed  the  terms  on  which  she  would 
lease  the  hotel,  and  the  commission  was  not 
earned  until  the  defendant  availed  herself 
of  the  plaintiff's  services  by  closing  a  trade 
through  another  broker  in  March,  on  substan- 
tially the  terms  of  the  January  offer. 
The  issues  in  the  two  caaes  arequitedifferent. 
The  presiding  justice  ruled  that  the  plain- 
tiff was  not  entitled  to  recover  on  either 
count  unless  he  proved  that  he  was  the  effi- 
cient cause  of  the  lease  which  was  made  in 
March.  This  was,  in  effect,  a  ruling  that 
the  plaintiff  had  not  made  out  the  case  set 
fortli  in  his  third  count. 

We  are  of  opinion  that,  under  the  defend- 
ant's general  request  that  there  was  uo  evi- 
dence to  go  to  the  jury  on  the  fourth  count, 
it  is  open  to  her  to  contend  that,  even  if 
it  was  not  necessary  for  him,  in  order  to 
maintain  the  action  set  forth  in  that  count, 
to  prove  that  Gould  &  Polio  made  an  offer 
to  take  the  hotel  on  the  terras  of  the  Mann 
lease  (upon  which  we  express  no  opinion), 
yet,  inasmuch  as  the  presiding  justice  ruled 
that  unless  they  proved  that  such  an  offer 
had  been  made  they  had  not  made  out  their 
case,  if  there  was  no  evidence  that  such  an 
offer  bad  been  made,  they  are  entitled  to 
bare  their  general  exception  sustained.  We 
are  of  opinion,  on  a  fair  construction  of  the 
testimony  set  forth  in  the  bill  of  exceptions, 
that  the  jury  were  not  warranted  in  finding 
that  such  an  offer  had  been  made.  On  the 
direct  examination,  the  plaintiff  testified 
that  "Mr.  Gould  was  very  anxious  at  the 
time  to  hire  the  hotel."  When  asked  by  his 
own  attorney  as  to  what  was  said  at  that 
time,  he  testified:  "They  were  ready  to 
talk  and  do  business;  they  came  down  and 
looked  the  plans  over."  The  defendant's 
attorney  at  that  point  interrupted  the  plain- 
tiff's examination  with  the  question,  "What 
did  they  say?"  and  the  plaintiff  answered: 
*'They  were  ready  to  take  the  hotel,  from 
what  they  talked  with  me.  I  told  Miss 
Crabtree  that  I  had  talked  with  them,  and 
that  they  were  anxious  to  get  the  hotel. 
She  said  she  was  tired  out,  and  was  going  to 


Kew  York,  and  would  not  do  anything  about 
it  until  she  came  back.  That  was  about  Jan- 
uary 2,  1899."  On  cross-examination  the 
plaintiff  testified,  in  answer  to  the  question, 
"Did  you  ever  get  any  offer  from  Gould  ft 
Polio  for  that  property?"  "No;  because  I 
gave  them  the  terms  at  the  time, — the  same 
terms  given  to  Mann, — and  just  at  that  time 
Miss  Crabtree  said  she  would  not  do  any- 
thing about  the  property."  He  also  testi- 
fied, on  cross-examination,  that  he  never  got 
from  Gould  ft  Polio  any  offer,  and  never 
communicated  to  Miss  Crabtree  or -to  Mr. 
Gilman  any  offer  from  Gould  ft  Polio,  and 
that  "they  always  talked  about  hiring  it 
on  the  same  plan  that  Mann  hired  it  on." 
This  testimony  falls  short  of  proving  an  of- 
fer to  take  the  hotel  on  the  terms  of  the 
Mann  lease,  and  there  is  nothing  in  the  rest 
of  the  cross-examination,  which  need  not  be 
repeated  here,  which  b^n^s  this  testimony 
up  to  being  evidence  of  that  fact.  On  re- 
direct examination  the  plaintiff  testified: 
"I  told  her  [Miss  Crabtree]  they  were  ready 
to  hire  on  the  same  terms  as  the  Mann 
lease."  On  a  fair  constructiofn  of  this  tes- 
timony as  a  whole,  we  are  of  opinion  that 
the  jury  were  not  warranted  in  nnding  that 
Gould  &  Polio  offered  to  take  the  hotel  be- 
fore January  2d  on  the  terms  of  the  Mann 
lease.  The  jury  were  justified  in  finding 
that  the  plaintiff  told  the  defendant  that 
Gould  ft  Polio  were  ready  to  take  the  hotel 
on  those  terms;  but  taking  into  account  the 
refusal  of  the  plaintiff  to  testify  that  any 
such  offer  was  made,  when  he  was  asked  on 
direct  examination  what  was  said  by  Gould 
ft  Polio  to  him,  and  taking  into  account  the 
explicit  statement,  on  cross-examination, 
that  no  direct  proposition  was  ever  made  by 
Gould  ft  Polio,  we  think  that  all  the  jury 
would  have  been  justified  in  finding  was  that 
Gould  ft  Polio  were  believed  by  him  to  be 
ready  to  take  the  hotel  on  the  terms  of  the 
Mann  lease,  but  that  they  never  said  so,  and 
never  made  an  offer  to  that  effect. 

Exceptions  to  the  ruling  on  the  fifth  and 
sixth  counts  overruled.  Exception  to  the 
ruling  on  the  fourth  count  sustained. 
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Rector,  etc.,  of  CHURCH  OF  HOLY  COM- 
MUNION, Plffs.  in  Err., 

PATERSON      EXTENSION      RAILROAD 
COMPANY  et  al. 

1«    A   receipt   grl'ven  by  a  clmrcb   to   a 
railroad   company    which    has    laid    Its 


tracks  in  a  cnt  alongside  of  the  church  prop- 
erty, causing  the  church  walls  to  crack,  after 
the  railroad  company  has  refused  to  pay  a 
gross  sam  in  satisfaction  of  past  and  future 
damages,  and  has  agreed  to  pay  for  past 
damages  and  build  a  retaining  wall,  which 
reads:  "Received  ...  in  full  settle- 
ment and  discharge  of  all  damages  done 
.  .  .  against  our  church.  Railroad  com- 
pany to  pay  for  all  work  in  process,** — will 


Note. — For  other  cases  in  this  series  as  to 
right  to  maintain  successive  suits  for  a  con- 
tinning  Injury  to  real  property,  see  Aldworth 
▼.  Lynn  (Mass.)  10  L.  R.  A.  210 ;  St.  Louis,  I. 
H.  ft  8.  R.  Co.  ▼.  Biggs  (Ark.)  6  L.  R.  A.  804  ; 
Lamm  t.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  (Minn.) 
10  L.  R.  A.  260 ;  Wililtts  ▼.  Chicago,  B.  ft  K. 
C  R.  Co.  (Iowa)  21  L.  R.  A.  608:  Watts  t. 
Norfolk  ft  W.  R.  Co.  (W.  Va.)  23  L.  R.  A.  674 ; 
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and  Ridley  t.  Seaboard  ft  R.  R.  Co.  (N.  C.)  82 
L.  R.  A.  708. 

As  to  rule  that  limitation  begins  to  run  from 
the  time  the  damage  is  suffered,  and  not  from 
the  time  of  the  doing  of  the  act  from  which  the 
injury  arises,  see  Fremont,  B.  ft  M.  Valley  R. 
Co.  y.  Harlln  (Neb.)  86  L.  R.  A.  417,  and  Smith 
y.  Sedalla  (Mo.)  48  L.  R.  A.  711« 
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not  liiclade  future  Injuries  caused  by  the  In- 
sufBclency  of  the  retaining  wall. 
S.     Tbe  statute  of  limitations  begins  to 
nu  affainst  an  action  for  injuries  by 

the  aettltog  of  church  walla  because  of  lusuf- 
flclency  of  a  retaining  wall  built  by  a  rail- 
road company  when  constructing  its  tracks 
in  a  cut  alongside  of  the  property,  when  the 
injury  occurs,  and  not  at  the  time  of  the 
completion  of  the  wall. 

(Van  Byckel,  Oummere,  Fort,  Oarretaon,  and 
HendrioJuon,  J  J.,  diaaent.) 

(August  7,  1901.) 

EBEOR  to  the  Supreme  Court  to  review  a 
judsrment  affirming  a  judgment  of  the 
Passaic 'County  Circuit  in  favor  of  defend- 
ants in  an  action  brought  to  recover  damages 
for  injury  to  plaintiU'a'  building,  which  re- 
sulted from  an  excavation  made  by  defend- 
ants on  adjoining  jjfroperty.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Francis  Soott,  for  plaintiffs  in  er- 
ror: 

As  to  land  in  its  natural  condition,  there 
is  a  right  to  support  from  the  adjoining 
land ;  as  to  a  building  on  or  near  the  bound- 
ary line  injured,  there  is  no  right  of  action 
in  the  absence  of  improper  motives  or  care- 
lessness in  the  execution  of  the  work. 

McOuire  v.  Grant,  26  N.  J.  L.  366,  67  Am. 
Dec  40;  Schultz  v.  Byers,  63  N.  J.  L.  442, 
13  L.  R.  A.  660,  22  AU.  614. 

Defendants  agreed  to  support  the  church 
walls.  Their  duty  to  take  care  of  the  church 
property  not  only  rests  on  the  common  law 
and  their  agreement,  but  is  also  imposed 
upon  them  by  the  statute.  An  independent 
contract  for  the  work  was  not  a  defense,  be- 
cause defendant  could  not  thus  get  rid  of 
a  statutoTV  duty.  The  ciharacter  of  the  work 
itself  tended  to  injure  plaintiffs'  property, 
was  a  sort  of  nuisance,  and  defendants  could 
not  get  rid  of  it  by  contract  with  a  third 
party. 

23  Am.  &  Eng.  Enc.  Law,  p.  004;  Hilliard 
V.  Richardson,  3  Gray,  364,  63  Am.  Dec.  743; 
Bailey  v.  New  York,  3  Hill,  531,  38  Am.  Dec. 
660,  2  Denip,  433;  Conners  y.  Hennessey, 
112  Mass.  06;  State,  Redstroke,  Prosecutor, 
v.  Bwayze,  62  N.  J.  L.  120,  18  Atl.  607. 

The  nature  and  char&cter  of  the  injury  are 
such  that  it  is  continuous  and  the  damages 
intermittent  and  periodic,  for  which  succes- 
sive suits  may  be  brought. 

Any  release  can  only  refer  to  damage  done 
up  to  its  date,  unless  the  language  of  the 
release  expres&ly  covers  the  future,  and  the 
statute  of  limitations  cannot  bar  damage 
done  within  six  years  before  the  beginning 
of  the  suit. 

Brewster  v.  Sussex  R.  Co,  40  N.  J.  L.  67. 

A  suit  for  damages  up  to  the  commence- 
ment of  the  suit,  and  successive  suits  for  fu- 
ture damage,  can  be  brought. 

Fowle  V.  New  Haven  d  N.  Co,  112  Mass. 
334,  17  Am.  Rep.  106;  Klein  v.  Jewett,  26  N. 
J.  Eq.  474. 

A  release  must,  in  the  case  of  a  continuous 
injury,  expressly  cover  future  damage,  or  it 
cannot  be  so  construed. 

Brewster  v.  Sussex  R.  Co.  40  N.  J.  L.  57 ; 
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Mitchell  y.  Darley-Malns  Colliery  Co.  L.  R. 
14  Q.  B.  Div.  125. 

Where  an  act  not  in  itself  wrongful  is 
dooe,  the  oonsecjuence  at  which  is  that  after 
an  interval  of  time  one  is  injured,  the  cause 
of  action  accrues  at,  and  the  statute  of  limi- 
tations runs  from,  the  time  when  actual  dam- 
age becomes  manifest. 

Backhouse  v.  Bonomi,  16  English  Ruling 
Cases,  p.  215;  New  Salem  v.  Eagle  Mill  Co. 
138  Mass.  8;  Bank  of  Hartford  County  v. 
Waterman,  26  Conn.  324;  McConncl  v. 
Kibbe,  20  HI.  486;  Delaware  d  R,  Canal  Co. 
V.  Wright,  21  N.  J.  L.  460;  Delaware  d  R. 
Canal  Co.  v.  Lee,  22  N.  J.  L.  243. 

Mr.  John  W.  Grisss  for  defendants  in 
error, 

Depne,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  brought  by  the  plaintiffs 
in  error  against  the  two  railroad  companies 
named  as  defendants  in  error.    The  action 
is  in  tort.    At  the  trial  in  the  circuit  the 
court  directed  a  verdict  for  the  defendants  on 
the  ground  that  the  receipt  of  January  9, 
1882,   hereinafter   referred   to,   was  a   con- 
clusive acquittance  of  the  damages  sued  for. 
The  judgrnent  entered  upon  that  verdict  was 
affirmed  in  the  supreme  courts  from  which 
judgment  of  affirmance  the  plaintiffs  brought 
this  writ  of  error.    The  construction  of  the 
railroad  in  question  was  contracted  for  by 
the  Paterson  Extension  Railroad  Company, 
which,  pending  the  construction  of  the  rail- 
road, was  consolidated,    with    other    com- 
panies, into  the  New  York,  Susquehanna,  & 
Western   Railroad   Company.     In   1881   the 
road  was  located,  not  upon,  but  near,  the 
line  of  the  church  property  on  which  the 
church  edifice  was  erected.  The  railroad  was 
projected  and  constructed  in  the  early  part 
of  1881.    In  constructing  it  along  the  church 
property,  the  company  made  an  excavation 
of  from  16  to  10  feet  below  the  level  of  the 
street  on  which  the  church  fronted.     In  the 
process  of  excavation  the  earth  on  the  south 
side  of  the  church  was  almost  entirely  re- 
moved, and  tlie  foundation  wall  of  the  church 
for  a  considerable  distance  exposed,  and  the 
church  on  that  side  began  to  shows  signs  of 
deterioration  and  damage.     In    that    situa- 
tion   negotiations    were    commenced.     They 
were  conducted  between  Mr.  Wurts,  repre- 
senting the  church,  and  Mr.  Hobart,  repre- 
senting the  railroad    company.     These    ne- 
gotiations began  before  the  5th  of  December, 
1881.     On  that  date  a  proposition  was  sent 
to  Mr.  Hobart  by  the  officers  of  the  church, 
containing  an  estimate  of  damages  amount- 
ing to  $3,500,  and  offering  for  that  sum  U> 
release  the  railroad  company  "from  all  re- 
sponsibility for  present  repairs  and  future 
damage  by  reason  of  constructing  and  oper- 
ating said  railway."     That  proposition  the 
company  declared  could  not  be  entertained. 
Mr.    WuTts    testified:     "We   finally   agreed 
that  the  railroad  company  should  put  the 
outside  of  the  building  in  repair,  and  the- 
foundations  and  adjoining  walls  in  repair, 
and  make  it  safe,  which  they  promised  to 
do;  and  the  church  would,  at  the  expense  off 
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the  railroad  company,  improve  and  refit  the 
interior  wall, — ^that  is,  the  plaster,  the  win- 
dows, etc."  The  railroad  company  did  all 
the  work  outaide.  The  inside  work  was  done 
by  the  church.  It  cost  $1,000,  and  the  bills 
were  presented  by  the  church  to  the  rail- 
road company,  and  the  money  paid.  This 
agreement  between  the  church  and  the  rail- 
road company,  although  in  parol,  was  com- 
petent evidence.  During  the  progress  of  the 
work  of  inside  repairing,  money  was  ad- 
vanced by  Mr.  Hobart  as  a  favor  to  the 
church,  $500  of  which  wafl  advanced  by  his 
check  on  the  29th  of  December,  1881.  On 
the  9th  of  January,  1882,  the  church  gave  a 
receipt  to  Mr.  Hobart  in  these  words : 

Jan.  9,  1882. 

Received  from  G.  A.  Hobart,  Pt.  Pat.  Ex- 
tension, one  thousand  dollars,  in  full  settle- 
ment and  discharge  of  all  danragee  done  by 
Kailroad  Co.  against  our  church.  Railroad 
Co.  to  pay  for  all  work  in  process. 

$1,000.00.  H.  A.  Collins,  TreaA. 

This  receipt  was  unquestionably  a  dis- 
charge of  all  damages  sustained  by  the 
ehurch  up  to  its  date.  The  cut  in  the  vicin- 
ity of  the  church  is  19  feet  in  depth,  and  the 
wall  built  by  the  railroad  company  is  19 
feet  high,  and  is  tapering,  being  8  feet  wide 
at  ihe  bottom  and  18  inches  at  the  top.  At 
the  top  of  the  wall  the  face  is  clear  of  the 
charch  property,  but  at  the  bottom  it  is  5 
feet  upon  the  church  property,  leaving  the 
wall  at  the  base  3  feet  in  widtn  on  the  prop- 
erty of  the  railroad  company.  In  the  early 
part  of  1S86  further  damage  to  the  church 
building  was  sustained,  which,  as  appears  by 
the  correspondence  between  Mr.  Hobart  and 
Mr.  Wurts,  ended  in  the  payment  by  the 
company  of  $100.  Mr.  Hobart,  in  his  letter 
of  March  22,  1886,  says  that  Mr.  Potts,  the 
president  of  the  company,  "would  like  to 
know  in  some  definite  shape  tha/t  the  pay- 
ment which  1  proposed — $100 — would  be  the 
end  of  their  being  called  upon  hereafter  to 
pay  for  such  repairs.  I  told  him  I  would 
see  you  in  reference  to  the  matter  again." 
A  blank  form  of  release  was  prepared  by  the 
railroad  company,  and  sent  to  the  church. 
The  vei^try,  by  resolution,  declined  to  execute 
the  release,  and  under  date  of  April  21, 
18«6.  Mr.  Wurts  wrote  to  Mr.  Hobart,  as 
follows:  "I  inclose  you  a  copy  of  resolu- 
tion of  vestry.  I  do  not  find  any  signs  of 
settlement  or  damages  since  the  last  repairs, 
for  which  we  now  seek  reimbursement,  were 
made  several  months  ago;  and  I  think  we 
are  aafc.  Except  in  the  event  of  some  for- 
midable damages  or  collapse, — which  we  .do 
not  in  the  least  anticipate, — ^we  shall  not 
trouble  the  company  again."  In  1887  the 
south  wall  of  the  church  had  settled  about 
8  inches,  the  floors  had  gone  down,  and  the 
gables  had  cracked,  so  that  there  was  a  large 
opening  in  each  gaibie,  involving  a  consider- 
able ontlay.  for  reparation.  The  testimony 
on  the  part  of  the  plaintiffs  showed  that 
the  damage  sustained  in  1887  was  the  out- 
come of  defects  in  the  wall  erected  by  the 
eompany  in  1881,  arising  from  a  failure  to 

55L.R.  A. 


properly  secure  the  foundation  to  sustain 
the  vibration  caused  by  the  running  of  the 
company's  trains.  For  the  damage  thus  sus- 
tained in  1887  this  suit  was  brought.  The 
suit  was  commenced  in  1891.  In  the  su- 
preme court  the  ruling  at  the  circuit  was 
sustained  on  the  ground  that  the  cause  of 
action,  if  any,  accrued  as  early  as  1881,  and 
was  discharged  by  the  receipt  given  to  Mr. 
Hobart  on  the  9th  of  January,  1882;  and 
that  the  plaintiffs'  suit  was  also  barred  by 
the  statute  of  limitations. 

It  will  be  observed  that  the  proposition  of 
the  church  authorities  to  the  railroad  com- 
pany was  for  the  settlement  of  all  damages, 
present  and  prospective,  for  $3,500,  and  that 
proposition  was  declined  by  the  company, 
and,  instead  of  it,  the  agreement  was  for  the 
doing  by  the  railroad  company  of  certain 
specified  woric ;  and  that  the'  receipt  given 
to  Mr.  Hobart  is  expressly  made  to  be  in  full 
settlement  and  discharge  of  all  damages  done 
by  the  railroad  compaay.  Interpreted  by 
the  language  of  the  receipt  itself,  as  well 
as  in  view  of  the  negotiations  that  preceded 
the  giving  of  it,  the  receipt  will  not  bear  the 
construction  that  it  was  intended  to  cover 
damages  to  be  sustained  thereafter.  Such  a 
constniction  could  be  made  possible  only  by 
inserting  words  in  the  body  of  the  receipt. 
Furthermore,  the  acts  of  the  company  in 
making  payments  for  subsequent  damages 
and  the  correspondence  between  Mr.  Hobart 
and  Mr.  Wurts  in  April,  1886,  are  in  con- 
formity with  the  construction  that  the  re- 
ceipt of  January  9,  1882,  applied  only  to 
damages  up  to  that  time  sustained. 

Two  questions  were  presented  on  the  argu- 
ment of  this  case  and  in  the  opinion  of  the 
supreme  court:  First,  whether  the  damages 
sustained  in  1887  were  comi>ensated  for  by 
the  payment  of  1882,  as  evidenced  by  the  re- 
ceipt to  Mr.  Hobart;  and,  secondly,  the  ap- 
plication of  the  statute  of  limitations  to  this 
cause  of  action.  Both  of  these  questions, 
though  apparently  distinct,  rest  upon  the  so- 
lution of  the  first  proposition;  for,  if  the 
injury  sustained  in  1887  was  compensated 
for  by  the  payment  made  in  1882,  the  ap- 
plication of  the  statute  of  limitations  is  im- 
material; and,  on  the  other  hand,  if  the 
damages  sustained  in  1887  were  not  em- 
braced in  the  settlement  of  1882,  then,  the 
injury  being  a  continuing  injury,  the  statute 
of  limitations  would  not  begin  to  run  until 
the  damages  were  sustained.  The  only  case 
cited  to  sustain  the  view  of  the  supreme 
court  that  the  injury  sustained  in  1887  was 
included  in  the  payment  made  in  1882  was 
inquires  v.  Amherst,  146  Mass.  192,  13  N.  E. 
609.  In  that  case  the  plaintiff's  suit  was 
for  personal  injuries,  which  he  had  sus- 
tained by  reason  of  a  defect  in  a  highway. 
At  the  time  the  plaintiff  was  injured,  he  re- 
ceived, not  only  a  personal  injury,  but  sus- 
tained damages  to  his  horse,  wagon,  and  har- 
ness by  the  horse  and  wagon  going  off  the 
end  of  a  culvert  on  the  highway.  Prior  to 
bringing  the  suit,  the  plaintiff,  for  the  con- 
sideration of  $50,  had  given  a  receipt  to  the 
town  "in  full  for  all  demands  for  damages 
sustained  on  the  highway."    The  court  held 
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that  oral  evidence  was  inadmissible  to  show 
that  the  plaintiff  understood  the  sum  paid 
as  intended  in  settlement  of  the  damage  to 
his  property  only,  and  that  it  was  agreed 
between  him  and  the  selectmen  that,  if  it 
appeared  that  he  had  been  injured  in  his 
person,  he  should  be  paid  something  more. 
In  that  case  the  personal  injuries  sued  for 
were  sustained  before  the  receipt  was  given, 
and  oral  evidence  was  properly  excluded 
tending  to  show  that  he  understood  that  the 
sum  paid  was  intended  as  a  settlement  of  the 
damage  to  his  property  only,  and  that  it  was 
agreed  that,  if  it  appeared  that  he  had  been 
injured  in  his  person,  he  should  be  paid 
something  more.  In  McGuire  v.  Orant,  25 
14.  J.  L.  35G,  07  Am.  Dec.  49,  the  action  was 
brought  by  the  plaintiff  to  recover  damages 
to  his  lot  arising  from  an  excavation  by  the 
defendant  on  his  own  premises,  which 
caused  the  falling  in  of  a  part  of  the  plain- 
tiff's lot.  The  entire  damage  had  been  sus- 
tained upon  the  removal  of  the  soil  by  the 
defendant  from  the  adjoining  property,  and 
the  cause  of  action  was  then  complete.  It* 
was  held  by  the  supreme  court  that  the 
measure  of  damages  recoverable  was  the 
diminution  in  value  oi  the  plaintiff's  lot  by 
reason  of  the  excavation.  No  new  or  inde- 
pendent cause  of  action  had  intervened  to 
occasion  further  injury.  The  only  allusion 
to  the  subject  of  damages  is  found  on  page 
368,  25  N.  J.  L.  and  page  56,  67  Am.  Dec, 
in  which  Chief  Justice  Green  says:  "The 
measure  of  damages  in  such  case  is  not  what 
it  would  cost  to  restore  the  lot  to  its  former 
situation,  or  to  build  a  wall  to  support  it, 
but  what  is  the  lot  diminished  in  value  by 
reason  of  the  acts  of  the  defendant?"  Nei- 
ther of  these  cases  has  any  relevancy  to  the 
case  now  before  the  court.  The  damage 
sued  for  in  this  case  did  not  result  from  an 
unlawful  act  of  the  defendants  in  making 
the  excavation  in  1881.  The  digging  out  of 
the  cut  was  the  occasion  for  requiring  the 
erection  of  a  wall  for  the  protection  of  the 
church  property,  but  was  not  the  cause  of 
the  injury  which  was  subsequently  sus- 
tained. Nor  did  the  damages  result  from 
the  building  of  the  wall,  which  was  done  by 
agreement  between  the  parties.  The  agree- 
ment was  that  the  company  was  to  build  the 
wall  at  its  own  expense,  and  make  it  safe. 
The  wall  contracted  for  was  for  the  protec- 
tion of  the  church  property  in  the  future, 
and  not  a  mere  temporary  expedient.  The 
location,  dimensions,  and  construction  of  the 
wall,  and  the  character  of  its  foundation, 
were  committed  to  the  exclusive  control  of 
the  railroad  company.  The  church  officers 
did  not  in  any  way  participate  in  or  super- 
vise the  work  of  construction.  It  is  mani- 
fest that  the  company  assumed  responsibil- 
ity for  the  protection  of  the  church  edifice 
from  injury  which  might  follow  from  the 
running  of  its  trains.  The  first  proposition 
in  the  course  of  negotiations  was  made  by 
the  officers  of  the  church  offering,  for  the 
sum  of  $3,500,  to  release  the  railroad  com- 
pany from  all  responsibility  for  present  re- 
pairs and  future  damages  by  reason  of  con- 
structing and  operating  the  railroad.    The 
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company  declined  that  proposition,  and  in- 
stead chose  to  resort  to  the  erection  of  a  wall 
of  the  dimensions  and  construction  that  in 
the  judgment  of  its  officials  would  be  suffi- 
cient to  accomplish  the  purpose,  paying  the 
church  for  past  injury  to  its  property  not 
a  penny  beyond  the  amount  expended  for 
reparation.  The  wall  was  located  by  the 
company  within  4^  feet  of  the  track  on 
which  the  company  was  to  run  its  trains. 
The  projection  of  the  ties  brought  the  force 
of  the  vibrations  caused  by  the  running  of 
trains  nearer  to  the  wall.  The  evidence  at 
the  trial  was  that  the  wall  was  not  properly 
underpinned,  and  the  jarring  of  the  trains 
passing  kept  jarring  and  settling  it  all  the 
time.  Thereafter,  from  time  to  time,  injury 
Was  done  to  the  church  property.  The  in- 
jury and  the  cause  of  it  continued  until 
1887,  when  the  damages  sued  for  in  this  case 
were  sustained.  The  injury  for  which  this 
suit  was  brought  is  entirely  distinct  from 
the  injury  arising  from  the  first  excavation, 
which  was  settl^  by  the  receipt  of  1882. 
The  injury  which  was  embraced  in  that  set- 
tlement was  caused  by  the  original  excava- 
tion. The  injury  now  sued  for  resulted 
from  the  defects  in  the  wall  as  constructed 
in  1882.  The  wall  did  not  become  the  prop- 
erty of  the  plaintiffs.  It  was  a  retaining 
wall,  extending  beyond  the  church  property 
a  considerable  distance  in  both  directions. 
No  action  could  have  been  maintained  by 
the  plaintiffs  to  recover  damages  by  reason 
of  its  defective  construction  until  damage 
actually  occurred;  for  neither  negligence, 
nor  fraud,  nor  other  wrong,  nor  immoral 
conduct  or  intent,  will  give  rise  to  a  cause 
of  action,  unless  it  has  resulted  in  legal  dam- 
age. 1  Cyc.  Law  A,  Proc.  p.  667.  It  is  a 
fundamental  principle  of  law,  applicable 
alike  to  breaches  of  contract  and  to  torts, 
that,  in  order  to  found  a  right  of  action, 
there  must  be  a  wrongful  act  done,  and  a 
loss  resulting  from  that  wrongful  act.  War- 
ucick  V.  Hutchinsotif  45  N.  J.  L.  61.  The 
injury  sustained  by  reason  of  the  defective 
construction  of  the  wall  as  it  was  'located 
was  a  continuing  injury.  It  is  quite  clear 
that,  if  a  suit  had  been  brought  in  1882,  the 
plaintiffs  could  not  have  recovered  in  such 
a  suit  for  the  damages  which  would  be  sus- 
tained in  1887.  It  would  have  been  impos- 
sible at  that  time  to  have  anticipated  the  fu- 
ture deterioration  in  the  wall,  and  the  dam- 
ages arising  therefrom,  and  to  have  made 
an  estimate  of  the  amount  thereof  as  the 
basis  of  computation.  Compensation  in 
such  a  suit  must  be  sought  after  the  damages 
are  sustained.  Brewster  v.  Sussex  R.  Co. 
40  N.  J.  L.  57.  In  such  cases  the  cause  of 
action  depends  upon  the  actual  damage,  and 
the  statute  of  limitations  begins  to  run  from 
the  time  when  such  damage  is  sustained.  In 
1886  an  injury  did  occur  which  might  have 
been  made  the  basis  of  a  suit  at  law.  It 
was  compensated  for  by  the  payment  of 
$100.  In  a  suit  brought  at  that  time  the 
plaintiffs  could  not  have  recovered  damages 
for  the  injury  which  would  be  sustained  in 
1887.  The  injury  for  which  this  suit  was 
brought  was  a  new  cause  of  action,  which 
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arose  in  1887.  The  statute  of  limitationsi 
therefore,  hegan  to  run  from  that  date,  and 
Uiis  suit  was  brought  within  six  years  from 
the  time  these  damages  were  sustained. 

In  the  leading  case  of  Backhouse  v.  Bo- 
nomi,  reported  in  the  exchequer  chamber  in 
£1.,  Bl.  L  £1.  622,  and  in  the  House  of  Lords 
in  9  U.  L.  Cas.  503,  and  also  in  16  £ng.  Rul- 
ing Cas.  216,  the  plaintiff  was  the  owner  of 
certain  houses  standing  on  land  which  was 
surrounded  by  the  lands  of  B,  C,  and  D.  E 
was  the  owner  of  mines  running  underneath 
the  lands  of  all  these  persons.  Ue  worked 
the  mines  in  siich  a  manner  (without  actual 
negligence)  that  the  lands  of  B,  C,  and  D 
sank  in;  and  after  more  than  six  years'  in- 
terval their  sinking  occasioned  an  injury  to 
the  bouses  of  A.  It  was  held  that  a  right 
of  action  accrued  to  A  when  this  injury  ac- 
tually occurred,  and  that  his  right  was  not 
barred  by  the  statute  of  limitations.  This 
case  was  decided  in  the  House  of  Lords  by 
the  concurrence  of  every  member  of  the 
court,  upon  the  unanimous  opinion  of  the 
judges  who  were  in  attendance,  for  the  rea- 
sons that  were  given  in  the  judgment  of  the 
court  of  exchequer  chamber.  The  grounds 
of  decision  were  stated  by  the  Lord  Chan- 
cellor in  these  words:  '*!  think  it  is  abun- 
dantly clear,  both  upon  principle  and  au- 
thority, that,  when  the  enjoyment  of  the 
house  is  interfered  with  by  the  actual  occur- 
rence of  the  mischief,  the  cause  of  action 
then  arises,  and  itdiat  the  action  may  then  be 
maintained."  Lord  Cranworth  said:  The 
right  of  the  plaintiff  "ie  a  right  to  the  or- 
dinary enjoyment  of  his  land,  and,  till  that 
ordinary  enjoyment  is  interfered  with,  he 
has  nothing  of  which  to  complain.  That 
seems  to  be  the  principle  on  which  this  case 
ought  to  be  disposed  of."  In  the  exchequer 
chamber  (EL,  Bl.  A,  E\.  655),  Willes,  J.,  de- 
livering the  opinion  of  the  court,  used  this 
language:  ''The  contention  on  the  part  of 
the  .  .  .  defendant  is  that  the  action 
must  be  brought  within  six  years  after  the 
excavation  is  made,  and  that  it  is  imma- 
terial whether  any  actual  damage  has  oc- 
curred or  not.  The  jury,  according  to  this 
view,  would  have,  therefore,  to  decide  upon 
the  speculative  question  whether  any  dam- 
age was  likely  to  arise;  and  it  might  well  be 
that  in  many  cases  they  would,  upon  the 
evidence  of  mineral  surveyors  and  engineers, 
find  that  no  damage  was  likely  to  occur, 
when  the  roost  serious  injury  afterwards 
might  in  fact  occur,  and  in  others  find  and 
give  large  sums  of  money  for  apprehended 
damage,  which  in  point  oif  fact  never  might 
arise.  This  is  certainly  not  a  state  of  law 
to  be  desired."  El.,  Bl.  &  El.  657.  In  Dar- 
ley  Main  Colliery  Co,  v.  Mitchell,  L.  R.  11 
App.  Cas.  127,  the  defendants  had,  by  min- 
ing, taken  away  the  substratum  supporting 
the  plaintiff's  land  with  some  cottages  on  it. 
A  subsidence  having  taken  place,  the  defend- 
ants, by  agreement,  repaired  the  damage. 
This  was  in  or  about  1871.  No  further 
working  was  done,  but  in  1882  a  further  sub- 
sidence took  place,  causiiYg  further  injury. 
In  an  action  brought  for  the  damage  in  1882 
the  defendants  pleaded  the  statute  of  limi- 
65L.R.  A. 


tat  ions.  It  was  held  in  the  House  of  Lords, 
by  Lord  Halsbury,  Lord  Bramwell,  and  Lord 
Fitz  Gerald,  diaaentiente  Lord  Blackburn, 
afiirming  the  judgment  of  the  court  of  ap- 
peal, that  a  fresh  cause  of  action  arose  when 
the  further  damage  occurred  in  1882,  and 
that  the  action  for  this  was  not  barred,  al- 
though more  than  six  years  had  elapsed 
since  the  damage  first  caused  by  the  defend- 
ant's workings,  and  although  more  than  six 
years  had  elapsed  since  the  last  workings  by 
the  defendant.  The  decision  of  the  court 
was  based  upon  the  principle  that  every 
new  subsidence,  although  proceeding  from  the 
same  original  act  or  omission  of  the  defend- 
ant, was  a  new  cause  of  action,  for  which 
damages  may  be  recovered.  In  the  course 
of  his  opinion.  Lord  Fitz  Gerald  used  thia 
language,  which  is  specially  appropriate  to 
this  case:  "There  was  a  complete  cause  of 
action  in  1868  [when  the  first  subsidence 
took  place],  in  respect  of  which  compensa- 
tion was  given;  but  there  was  a  liability  to 
further  disturbance.  The  defendants  per- 
mitted the  state  of  things  to  continue  with- 
out taking  any  steps  to  prevent  the  occur- 
rence of  any  future  injury.  A  fresh  subsi- 
dence took  place,  causing  a  new  and  further 
disturbance  of  the  plaintiff's  enjoyment, 
which  gave  him  a  new  and  distinct  cause  of 
action."  Pa^e  151.  Similar  remarks  were 
made  by  Lord  Halsbury  and  Lord  Bramwell. 
Pages  133,  146.  In  Lamb  v.  Walker,  L.  R. 
3  Q.  B.  Div.  389,  the  court  of  Queen's  Bench, 
by  a  majority  (Mellor  and  Manisty),  de- 
cided that  where  the  foundations  of  the 
Slaintiff*s  land  and  buildings  had  been  un- 
ermined  by  the  removal  of  lateral  support 
through  mininff  operations  carried  on  by  the 
defendant  on  his  own  land  adjoining,  and 
damage  had  manifested  itself,  a  cause  of  ac- 
tion had  completely  arisen,  both  for  ap- 
parent damage  and  for  all  future  damage 
that  might  ensue  from  the  original  act. 
This  decision  was  based  upon  the  assump- 
tion that  no  fresh  cause  of  action  would  arise 
when  fresh  damages  might  arise.  This 
judgment  was  dissented  from  by  Cockburn, 
Ch.  J.,  who  contended  that  the  decision  in 
Backhouse  v.  Bonomi,  in  the  exchequer 
chamber  and  the  House  of  Lords,  established 
conclusively  that  it  is  not  the  wiMidrawal  of 
the  support  previously  afforded  by  the  ad- 
jacent strata,  but  the  actual  disturbance  of 
the  plaintiff's  enjoyment  of  his  property, 
which  constitutes  a  wrong  and  gives  a  legal 
ground  of  complaint;  and,  the  damage  being 
the  gist  of  the  action,  only  the  damage  ac- 
tually accrued  could  be  recovered  in  the  ac- 
tion, and  any  further  damage  must  be  re- 
covered when  it  actually  accrued,  in  a  sub- 
sequent action.  The  views  of  the  lord  chief 
justice  were  approved  in  Darley  Main  Col' 
liery  Co.  v.  Mitchell,  and  Lamb  v.  Walker 
was  there  expressly  overruled.  In  Lamb  v. 
Walker,  L.  R.  3  Q.  B.  Div.  389,  Lord  Chief 
Justice  Cockburn  says:  "Of  course,  I  do 
not  lose  sight  of  the  rule  that  damages  re- 
sulting from  one  and  the  same  cause  of  ac- 
tion must  be  assessed  and  recovered  once  and 
for  all.  But  the  rule  seems  to  me  to  have  no 
application  in  the  present  case,  it  being, 
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in  mj  view  of  the  effect  of  Backhouse  ▼.  Bo- 
nomi,  a   mistake  to  say  that  the  plaintiff 
had  a  right  to  the  support  of  the  adjacent 
strata,  and  that  the  removal  of  these  consti- 
tuted a  violation  of  this  right,  by  reason  of 
which,  when  damage  supervened,  a  cause  of 
action  arose."     Following  the  Colliery  Case, 
in  the  subsequent  case  of  Crumhie  v.  Wall- 
send  Local  Board  [1891]  1  Q.  B.  503,  an  ex- 
cavation was  made  by  the  local  authorities 
under  a  street  for  the  purpose  of  laying  a 
sewer.    It  was  not  properly  filled  in,  and, 
in  consequence,  subsidence  of  the  plaintiff's 
land,  with  injury  to  houses,  took  place  there- 
on, which  began  at  a  period  more  than  six 
months  before  ( that  being  the  period  of  lim- 
itation of  such  an  action ) ,  and  went  on  con- 
tinuously to  the  commencement  of  an  action 
by  the  plaintiff  in  respect  of  such  subsidence. 
It   wa3   held   that   the   further   subsidence 
which  took  place  within  six  months  before 
action  constituted  a  distinct  cause  of  action, 
in  respect  of  which  the  action  was  maintain- 
able.    Lord  Esher,  M.  R.,  in  delivering  the 
opinion  of  the  court,  said:     "There  is  no 
cause  of  action  for  any  such  damage  to  the 
plaintiff's  property  until   it   has  occurred, 
when  a  certain  amount  of  such  damage  has 
occurred,  there  is  only  a  cause  of  action  in 
respect  of  that  amount.    Afterwards  other 
■damage  may  occur;  that  is  to  say,  more  of 
fluch  damage  may  occur.    There  is  no  cause 
<of  action  in  respect  of  such  further  damage 
until  it  has  occurred."    Numerous  cases  to 
the  same  effect  as  the  cases  above  cited  are 
cited  in  16  English  Ruling  Cases,  215-250. 
The  cases  in  the  courts  of  this  state  are 
in  line  with  the  decisions  of  the  English 
courts  on  this  subject.    The  leading  case  is 
Delatoare  rf  R.  Canal  Go,  v.  Wright,  21  N.  J. 
L.  469,  which  is  reproduced  in  Delatoare  d  R. 
Canal  Co.  v.  Ijee,  22  N.  J.  L.  243.     The  facts 
in  tlwut  litigation  were  these:     Wright  was 
the  owner  o«f  a  traotof  land  over  wiich  the 
canal  company  located  and  constructed  its 
canal.    For  the  land  taken  for  that  purpoee 
Wright  was  paid,  and  by  a  deed  conveyed  the 
same  to  the  canal  company.     Beyond  the  line 
of  the  tract  so  oonveyed  the  company  had  con- 
structed a  culvert  over  Watson's  creek.     The 
culvert   was   insufficient   to    discharge   the 
water   which    should   arise   from   rains    or 
freshets,  but  was  sufficient  to  discharge  the 
water  from  springs  and  all  ordinary  sources. 
By  reason  of  a  freshet,  the  land  of  Wright 
was  overflowed,  and  suit  was  brought  for 
damages.    The  culvert  was  constructed   in 
1833.     The   suit   was   commenced   in    1845. 
The  defendants  pleaded,  among  other  pleas, 
the  statute  of  limitations.     The  judge  at  the 
trial  charged  the  jury  that  the  statute  was 
no  bar,  and  that  the  plaintiff  was  entitled  to 
recover  all  damages  proved  to  have  been  sus- 
tained by  him  at  any  time  within  six  years 
next  before  the  commencement  of  the  suit. 
A  verdict  was  found  for  the  plaintiff,  on 
which  judgment  was  entered.    The  ruling 
of  the  trial  judge  was  brought  before  the 
supreme  court  by  a  writ  of  error  on  excep- 
tion taken.     On  error  the  judgment  was  af- 
firmed on  the  ground  that  the  damage  was 
the  cause  of  action,  and  that  in  such  cases 
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the  statute  begins  to  run  from  the  time  of 
the  injury,  and  not  from  the  doing  of  the  act 
which  occasioned  the  injury,  which  gave  no 
cause  of  action  until  damage  ensued.  On 
the  Ist  of  April,  1836,  Wright  conveyed  the 
farm  to  Lee.  There  being  a  further  over- 
flow of  the  premises  after  that  conveyance, 
Lee  brought  suit  against  the  company  for 
damages.  His  action  was  commenced  in 
June,  1848.  The  statute  of  limitations  was 
again  pleaded  and  made  a  substantive  de- 
fense at  the  trial,  'ihe  trial  court  disre- 
garded the  statute  oi  limitations,  and  in- 
btructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  all  damages  he  had  sus- 
tained within  six  years  before  the  commence- 
ment of  the  suit.  The  plaintiff  had  a  ver- 
dict, and  the  cause  was  brought  to  the  su- 
preme court  on  writ  of  error,  and  the  in* 
struction  of  t^e  trial  judge  was  held  to  be 
correct.  The  first  of  these  cases  is  reported 
in  21  N.  J.  L.  469,  and  the  other  case  in  22 
N.  J.  L.  243.  These  cases  were  dted  with 
approbation  in  Brewster  v.  SvLSsex  R.  Co, 
40  N.  J.  L.  57.  That  auvt  was  brought  to 
recover  damages  for  the  destruction  by  the 
defendant  of  the  plaintiff's  right  of  way  to 
a  lot  of  land  in  wnich  she  had  a  life  estate. 
At  the  trial  the  jury  was  instructed  to  as- 
sess damages  just  as  much  as  they  thought 
the  life  estate  wa^  lessened  in  value  by  rea- 
son of  having  the  access  to  the  land  cut  off. 
The  supreme  court  held  that  this  instruction 
was  erroneous,  and  that  damages  could  be 
recovered  only  up  to  the  time  of  the  com- 
mencement of  the  suit,  on  the  principle  that 
the  injury  was  a  continuous  injury,  and  that 
compenssutiofn  for  subsequeoit  loss  must  be 
sought  in  another  suit  after  the  damage  was 
sustained. 

The  building  of  this  retaining  wall  by  the 
company  was  a  lawful  act.  ^  far  as  the 
foundation  rested  upon  the  church  property, 
it  had  the  consent  of  the  church.  The  duty 
of  making  it  safe  for  the  protection  of  the 
church,  and  also  of  reparation,  devolved  up- 
on the  company.  The  church  had  no  power 
or  duty  in  that  respect;  nor  had  it  power 
to  control  the  running  of  trains  on  the  ad- 
jacent track.  The  wall  gave  evidence  of  de- 
terioration shortly  after  it  was  built,  and 
its  incapacity  to  answer  the  purpose  which 
it  was  designed  to  fulfil  was  demonstrated 
as  early  as  1886.  Damiage  from  time  to 
time  resulting  to  the  church  property  from 
the  condition  of  the  wall,  a  new  cause  of  ac- 
tion arose,  which  gave  the  plaintiffs  the 
right  to  maintain  an  action  and  recover  such 
damages  as  had  arisen  within  six  years.  No 
steps  were  taken  by  the  defendants  to  rem- 
edy the  defects,  or  to  strengthen  the  wall. 
Adopting  and  applying  to  this  case  the  lan- 
guage of  Jjord  Fitz  Gerald,  in  Darley  Main 
Colliery  Co.  v.  Mitchell,  9  H.  L.  Gas.  503: 
"There  was  a  complete  cause  of  action 
.  .  .  [when  the  first  subsidence  took 
place],  in  respect  of  which  compensation  was 
given;  but  there  was  a  liability  to  further 
disturbance.  The  defendants  permitted  the 
state  of  things  to  continue,  without  taking 
any  steps  to  prevent  the  occurrence  of  any 
future    injury.    A   fresh    subsidenoe   took 
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pl«ee,  causing  a  new  and  further  disturb- 
anee  of  the  plaintiff's  enjoyment,  which  gave 
him  a  new  and  distinct  cause  of  action."  The 
direction  of  a  verdict  for  the  defendants  was 
erronenue.  The  case  made  by  the  plaintiffs 
should  have  gone  to  the  jury. 

For  this  error  the  judgment  should  he  re- 
vert^. 


Van  SyAkel,  Gnminere,  Fort,  Garret- 
•OBy  and  Hendriokaon,  JJ.,  dissent. 


Prank  L.  JACKSON 

V. 

FBNNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err. 

*Ab  ae«ord  bet^veen  the  plaintiff  and  a 
third  person  as  to  the  subject-matter  of 
salt,  and  a  satisfaction  moving  from  sucb 
third  person  to  the  plaintiff,  who  accepts  and 
retains  it,  are  available  in  bar  of  the  action 
if  the  defendant  has  either  authorized  or  rati- 
fied the  settlement. 

(June  18,  1901.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  F.  Edwards  for  plaintiff  in 
error. 

Mr.  James  B.  Vreden1i«rsK  for  de- 
fendant in  error. 


J.,  delivered  the  opinion  of  the 
eourt: 

The  plaintiff,  a  driver  employed  by  the 
Adams  Express  Company,  was  injured  on 
October  18,  1899,  at  Uie  Pennsylvania  Rail- 
road depot  in  Jersey  City,  while  tranafer- 
ring  goods  from  his  wagon  to  a  freight  car. 
He  brought  suit  affsinst  the  railroad  oom- 
pany  and  recovered  a  verdicts  Exceptions 
were  taken  to  the  refusal  of  the  trial  judge 
to  nonsuit  the  plaintiff  and  to  direct  a  ver- 
dict for  the  defendant,  and  on  these  excep- 
tions error  has  been  assigned.  The  question 
of  necligence  is  in  the  case,  but  need  not  be 
eonsidered,  as  the  defense  of  accord  and 
satisfaction  is  decisive.  This  defense  is 
presented  by  a  special  plea,  which  alleges 
that  the  said  grievances,  etc.,  if  any  such 
there  were,  were  committed  jointly  by  the 
defendant  and  by  the  Adams  Express  Com- 
pany, and  that  the  plaintiff,  after  the  com- 
mitting of  the  said  alleged  grievances,  and 
before  the  commencement  of  the  suit,  did 
accept  and  receive  from  the  said  Adams  Ex- 
press Company  the  sum  of  $30  in  full  satis- 

*Headnote  by  Adams,  J. 

NoTJc. — For  effect  of  payment  of  a  debt  by 
a  volunteer  or  stranger  to  the  original  under- 
taking as  an  accord  and  satisfaction,  see  Crum- 
llih  V.  Central  Improv.  Co.  (W.  Ya.)  23  L.  B. 
A.  120t  and  note. 
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faction  and  discharge  ol  any  and  all  daims 
accrued  or  to  accrue  in  respect  of  all  in- 
jury or  injurious  results,  direct  or  indirect, 
arising  or  to  arise  by  reason  of  the  said 
grievances,  and  did,  by  his  certain  writing 
of  release,  acknowled^^e  the  receipt  of  the 
said  $30  in  full  satisfaction  of  all  such 
claims,  and  release  unto  the  said  Adams 
Express  Company  all  claims  and  demands 
for  damages  occasioned  by  said  supposed 
grievances.  To  this  plea  the  plaintiff  re- 
plied that  the  trespasses  complained  of  were 
not  committed  jointly  by  the  defendant  and 
the  Adams  Express  Company.  In  other 
words,  the  defendant  by  its  special  plea  in- 
voked the  rule  that  the  release  of  one  of 
two  joint  trespassers  discharges  both,  and 
the  plaintiff,  not  denying  the  payment  in 
satisfaction,  and  not  denying  the  execution 
of  the  release  in  writing,  took  issue  merely 
upon  the  allegation  of  a  joint  trespass.  It 
is  plain  that  there  was  no  joint  trespass, 
for  the  evidence  shows  that  the  Adams  Ex- 
press Company  was  at  the  depot  by  invita- 
tion, and  not  in  its  own  wronff.  The  place 
where  the  accident  occurred  had  been  ap- 
pointed and  set  apart  by  the  railroad  com- 
pany for  the  use  of  the  express  company  in 
delivering  goods  upon  cars  owned  by  or  as- 
signed te  it.  Thither  its  wagons  went  every 
day.  The  plaintiff  was  injured  while  at  the 
accustomed  place  at  the  usual  time.  Con- 
sequently the  legal  rule  invoked  by  the  plea 
is  not  available  to  the  defendant.  If  this 
court  oould  not  look  beyond  the  pleadinffs, 
it  would  be  necessary  to  dismiss  the  de- 
fense of  accord  and  satisfaction  with  the  re- 
mark that  the  proof  does  not  support  the 
plea.  But  our  inquiry  is  not  restricted  to 
the  narrow  issue  framed  by  the  special  plea 
and  replication.  The  liberal  policy  de- 
clared by  our  practice  act  not  merely  em- 
powers the  court,  but  makes  it  its  duty, 
to  determine  the  real  merits  of  the  contro- 
versy. The  payment  and  release  are  admit- 
ted, since  they  are  not  denied,  and  they  are 
therefore  in  the  case,  for  whatever,  in  any 
aspect  of  the  proof,  they  may  be  worth. 

The  defendant,  to  support  the  plea  of  ac- 
cord snd  satisfaction,  proved  the  facts  here- 
inafter steted.  At  the  time  of  the  accident 
there  was  in  force  a  written  agreement  be- 
tween the  Pennaylvania  Railroad  Company 
and  the  Adams  Express  Company,  providing 
that  the  express  business  transported  on  the 
trains  of  the  railroad  company  should  be 
done  by  the  express  company  under  the 
terms  ol  said  agreement.  Among  these 
terms  are  the  following:  That  the  express 
company  should  pay  &e  railroad  company 
for  the  transportation  of  ite  express  busi- 
ness 48  per  centum  of  the  gross  receipts 
therefrom,  of  which  8  per  centum  should  be 
compensation  te  the  railroad  company  for 
furnishing  to  the  express  company  free 
transportation  over  all  ferries  and  lighters, 
the  necessary  switehing  service  for  express 
cars  on  ite  tracks,  the  permitting  of  said 
cars  to  pass  on  foreign  lines,  and  the  use 
of  telegraph  and  telephone  lines  controlled 
by  the  railroad  company;  also  that  under 
certain  circumstences  the  express  company 
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would  be  permitted  to  occupy  space  free  of 
charge  in  stations  already  constructed,  as 
long  as  the  same  should  not  be  needed  for 
other  railway  purposes.  The  10th  para- 
gra]5h  of  this  agreement  binds  the  express 
company  "to  assume  all  risk  of  loss  or  dam- 
age that  may  arise  out  of  or  result  from  its 
operations  under  this  agreement^  and  to 
save  and  hold  harmless  the  railroad  com- 
pany against  the  same,  and  especially  to 
protect  the  railroad  company  against  claims 
that  may  be  made  upon  it  for  loss  or  dam- 
age either  to  the  employees  of  the  express 
company  or  the  property  in  its  charge, 
whether  the  same  m&y  occur  through  the 
cross  negligence  of  the  railroad  company  or 
its  employees,  or  otherwise."  This  agree- 
ment, it  will  be  perceived,  made  the  express 
company  primarily  liable,  as  between  it  and 
the  railroad  company,  for  any  damage  for 
which  the  plaintiff  might  have  a  right  of  ac- 
tion against  the  railroad  company,  arising 
out  of  the  accident  before  mentioned.  The 
plaintiff  testified  that  he  had  no  knowledge 
of  the  existence  of  this  agpreement.  The 
accident  wholly  incapacitated  the  plaintiff 
for  about  eight  weeks.  He  then  again  went 
to  work  for  the  express  company,  but  could 
do  only  light  duty.  In  February,  1900,  he 
quit  service  with  the 'express  company.  His 
account  of  the  matter  is  that  he  was  dis- 
charged because  he  brought  suit  against  the 
railroad  company.  The  plaintiff's  wages 
had  been  $60  per  month  before  the  accident, 
and  these  wages  were  continued  to  him  to 
the  end  of  his  employment,  and  were  regu- 
larly paid  every  two  weeks.  The  accident, 
as  above  mentioned,  took  place  on  October 
18,  1899.  There  was  due  to  the  plaintiff  on 
the  1st  day  of  November,  1899,  at  the  rate 
of  $60  per  month,  the  sum  of  $25.16,  cal- 
culated from  the  date  of  the  accident.  This 
amount  was  paid  him,  and  he  signed  and 
delivered  to  the  express  company  a  document 
of  which  the  following  is  a  copy: 

Received  of  Adams  Express  Company, 
this  fourth  day  of  Novembear,  1899,  the  sum 
of  twenty- five  ^  dollars,  in  full  satis- 
faction and  discnarge  of  all  claims  accrued 
or  to  accrue  in  respect  of  all  injuries  or  in- 
jurious results,  direct  or  indirect,  arising 
or  to  arise  from  an  accident  sustained  by  me 
on  or  about  the  18th  day  of  October,  1899, 
while  in  the  employment  of  the  above. 

$25.16. 

On  the  30th  day  of  November  another  pay- 
ment of  $30,  covering  the  latter  half  of  that 
month,  was  made  to  the  plaintiff,  who  there- 
upon signed  and  delivered  to  the  express 
company  another  document  of  which  the 
following  is  a  copy  (this  is  the  "writing  of 
release"  on  whioh  the  special  plea  is 
founded) : 

Keceived  of  Adams  Express  Company 
this  thirtieth  day  of  November,  1899,  the 
sum  of  thirty  00-100  dollars  in  full  satis- 
faction and  discharge  of  all  claims  accrued 
or  to  accrue  in  respect  of  all  injuries  or  in- 
jurious results,  direct  or  indirect,  arising 
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or  to  arise  from  an  accident  suatained  by 
me  on  or  about  the  18th  day  of  October, 
1899,  while  in  the  employment  of  the  above* 
$30.00. 

The  case  is  free  from  any  charge  of  fraud 
and  from  any  suggestion  that  the  plaintiff' 
did  not  comprehend  the  documents  that  he 
signed.  It  is  to  be  observed,  also,  that,  in- 
asmuch as  the  plaintiff  had  received  no  in- 
jury from  the  express  company,  it  must  be 
true  that  the  "claims  accrued  or  to  accrue,'^ 
referred  to  in  these  documents,  mean  claims 
that  the  plaintiff  might  assert  against  the 
Pennsylvania  Railroad  Company.  Another 
preliminary  question  of  importance  la 
whetlier  there  was  a  new  consideration  to 
support  the  accord  and  satisfaction.  If  not, 
this  defense  fails.  It  is  true  that  the  plain- 
tiff remained  in  the  service  and  on  the  pay 
roll  of  the  express  company  from  the  date 
of  the  accident  until  early  in  February,  1900^ 
and  that  in  the  meantime  he  got  nothing  but 
his  wages.  On  the  other  hand,  he  was  total- 
ly disabled  for  about  eight  weeks,  and  never 
was  able  to  do  full  work,  notwithstanding 
which  the  express  company  continued  to 
give  him  full  pay.  Fairly  regarded,  the  ar- 
rangement evidently  was  that,  at  least  until 
further  notice,  he  should  have  full  pay, 
without  regard  to  his  capacity  to  earn  it. 
This  form^  a  new  and  valid  consideration 
suflicient  to  support  an  accord  and  satisfac* 
tion. 

It  remains  to  consider  the  real  question 
in  controvei'sy,  which  is  as  to  the  effect  of 
an  accord  and  satisfaction  entered  into,  not 
with  the  person  against  whom  a  claim  is  as- 
serted, but  with  a  third  person.  In  this 
case  the  third  person  is  a  corporation, 
which,  between  itself  and  the  person  against 
whom  the  claim  is  asserted,  has  made  itself 
primarily  liable  by  an  agreement  undis- 
closed to  the  claimant.  An  early  authority 
as  to  accord  and  satisfaction  with  a  third 
person  is  Orymes  v.  Bio  field,  Cro.  Eliz.  pt. 
2,  p.  541,  wifiich  reads  as  follows:  "Debt 
upon  an  obligation  of  twenty  pounds.  The 
defendant  pleads  that  F.  S.  surrendered  a 
copyhold  tenement  to  the  use  of  the  plain- 
tiff'in  satisfaction  of  that  twenty  pounds, 
which  the  plaintiff  accepted.  It  was  there- 
upon demurred.  Popham  and  Gawdy  held 
it  to  be  no  plea;  for  F.  S.  is  a  mere  strang- 
er, ai)d  in  no  sort  privy  to  the  condition  of 
the  obligation,  and,  therefore  satisfaction 
pfiven  by  him  is  not  good.  Vide  36  Hen. 
VI.  Barr,  166;  7  Hen.  IV.  pi.  31.  After- 
wards, in  Easter  term,  31  Eliz.,  by  Popham 
and  Clench,  cceteria  justiciariis  ahaentihus, 
it  was  adjudged  for  the  plaintiff."  In  Edg- 
cumhe  v.  Rod,  1  Smith,  615,  reported,  also, 
in  5  East,  294,  the  case  of  Orymes  v.  Blo- 
fi^eld,  was  discussed;  Lawrence,  J.,  remark- 
ing that  it  was  quite  unreasonable  to  doubt 
the  authority  of  that  case.  In  Jones  v, 
Broadhursi,  9  C.  B.  193,  Mr.  Justice  Cress- 
well  commented  upon  Grymes  v.  Blofield, 
and  pointed  out  its  inconsistency  with  an 
earlier  case,  which  is  thus  stated  in  Fitzher- 
bert's  Abr.  title  Barr,  pi.  166  (Hilary,  3S 
Hen.  VI.) :     "If  a  stranger  does  trespass 
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to  me,  ajid  one  of  his  relations,  or  any  other, 
giTes  anything  to  xne  for  the  same  trespass, 
to  which  I   agree,  the  stranger  shall  have 
advantage  of  that  to  har  me;   for,  if  I  be 
ttt<tif%fied,  it  is  not  reason  that  I  be  again 
satisfied.     Quod   iota   curia  concessit**     A 
course    of    decision    ensued,    which    Baron 
Parke  summed  up  in  Simpson  v.  Eggington, 
10  Exch.  845,  in  the  following  words:  "The 
general  rule  as  to  payment  or  satisfaction 
by  a  third  person,  not  himself  liable  as  a 
co-contractor  or  otherwise,   has  been   fully 
considered  in  the  cases  of  Jones  v.  Broad- 
kurst,  9  C.  B.  103,  Belshaw  v.  Bush,  11  C. 
B.  191,  and  James  y.  Isaacs,  22  L.  J.  C.  P. 
N.  S.  73;  and  the  result  appears  to  be  that 
it  is  not  sufficient  to  discharge  a  debtor  un- 
less It  is  made  by  the  third  pei'son  as  agent 
for  and  on  account  of  the  debtor,  and  with 
his  prior  authority  or  subsequent  ratifica- 
tion.    In   the   first   of   these   cases,   in   an 
elaborate  judgment  delivered  by  Mr.  Justice 
Cresswell,  the  old  authorities  are  cited,  and 
the  question  whetiher  an  unauthorized  pay- 
ment by  and  acceptance  in  satisfaction  from 
a  stranger  ia  a  good  plea  in  bar  is  left  unde- 
cided.    It  was  not  necessary  for  the  deci- 
sion of  that  case.     In  Bclshau>  v.  Bush  it 
was  decided  that  a  payment  by  a  stranger, 
considered  to  be  for  the  defendant  and  on 
his   account,   and   subsequently   ratified   by 
him,  is  a  good  payment;   and  in  the  last 
ease,  of  James  t.  Isaacs,  &  aaitisfaction  from 
a  stranger,  without  the  authority,  prior  or 
■nbsequent,  of  the  defendant,  was  held  to 
be  bad.     We  consider,  therefore,  the  law  as 
fully  settled  by  these  cases."    The  English 
cases  justify  the  observation  of  Wales,  J., 
in  Snyder   v.  Pharo,  25  Fed.  398,  at  page 
401,  that  none  of  the  later  decisions  adhere 
with  any  strictness  to  the  rule  laid  down 
in  Orymes  y.  Blofield,  and  that  it  is  evi- 
dent f^om  an  examination  of  them  that  a 
plea  of   satisfaction   by   a   stranger,   when 
properly  averred,  would  be  held  good.     In 
the  United   States  the  case  of   Orymes  y. 
Blofield  has  been  to  some  extent  followed, 
notably   in  the  state  of  New  York.    The 
earliest  case  is  Clow  v.  Borst,  6  Johns.  37, 
which,  like  Orymes  y.  Blofield,  arose  upon  a 
point  of  pleading.     It  was  there  held,  on 
demurrer,  in  an  action  of  covenant,  that  a 
plea  of  the  acceptance  of  a  satisfaction  by 
the  plaintiff  from  a  third  person  or  stranger 
is  not  good.     This  case  was  followed  in  Dan- 
iels Y.  Hallenheck,  19  Wend.  408;  Bleakley 
f.  White,  4  Paige,  654;  Atlantic  Dock  Co. 
r.  Leavitt,  54  N.  Y.  35;  and  Muller  v.  Eno, 
14  N.  Y.  597,  605.    To  the  same  effect  Is 
Armstrong  y.  School  Dist.  No.  9,  28  Mo. 
App.    109.     These    cases    are    not,    on    the 
whole,  inconsistent  with  the  idea  that  this 
defense   may    be   made   if    it    be   properly 
pleaded.    The    tendency    of    the   American 
decisions  is  strongly  in  favor  of  supporting 
4  satisfaction  moving  from  a  third  person, 
when  such  person  either  had  authority  to 
make  it,  or  the  act  was  followed  by  ratifi- 
cation, and  the  article  received  in  satisfac- 
tion WBM  retained.     In  Lea/vitt  y.  Morrott, 
6  Ohio  St^  72,  G7  Am.  Dec.  334,  the  supreme 
tonrt  of  Ohio  (Bartley,  Ch.  J.,  reading  the 
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opinion)    held,  after  a  vigofrous  discussion 
of  the  doctrine,  that  an  accord  with  and 
satisfaction  coming  from  a  stranger  having 
no  pecuniary  interest  in  the  subject-matter 
are,  if  accepted  in  discharge  of  the  debt,  a 
perfect    defense    to    a    subsequent    action 
against  the  debtor.    Another  valuable  case 
is  Snyder  v.  Pharo,  26  Fed.  398,  401,  where, 
in  an  opinion  written  by  Wales,  J.,  all  the 
leading  cases  are  cited.    The  headnote  reads 
as  follows:     "Satisfaction  of  a  debt  by  the 
hands  of  a  stranger  is  good  when  made  by 
the  authority  of,  or  subsequently  ratified  by, 
the  defendant,  and  the  fact  of  pleading  it 
will  be  suificient  evidence  of  ratification." 
In  Beach,  Modern  Law  of  Contracts,  p.  542, 
it  is  ftaid  that  an  accord  with  and  satisfac- 
tion   moving    from   e    stranger    or    person 
having  no  pecuniary  interest  in  the  subject- 
matter,  if  accepted  in  discharge  of  the  debt, 
constitute  a  good  defense  to  an  action  to 
enforce  the  liability  against  l^e  debtor.     In 
the  note  to  Cumber  v.  Wane,  1  Smith,  Lead. 
Cas.  9th  ed.  p.  624,  the  same  conclusion  is 
reached.    The  reason  of  the  rule  is  simple. 
On  the  one  hand,  no  party  can  be  deprived 
of  a  right  by  mere  payment  by  a  volunteer. 
On  the  other  hand,  since  a  party  is  entitled 
to  only  one  satisfaction,  his  adouywledffmeni 
that  he  has  received  it  and  his  retention  of 
it  operate  to  extinguish  his  right.     As  was 
said  in  Rawkshaw  v.  Rawlings,  1  Strange, 
23 :     "Although  payment  by  a  stranger  be 
not  a  legal  discharge,  yet  acceptance  in  sat- 
isfaction is."     In  2  Parsons,  Contr.  8th  od. 
p.  688,  the  same  rule  is  stated,  with  the  re- 
mark that  the  defense  is  clearly  available 
when  the  debtor  and  the  stranger  are  princi* 
pal  and  agent.     In  2  Ghitty,  Contr.  11th  ed. 
p.  1133,  this  is  said  to  be  correct  doctrine. 
This  is  true  because  the  nature  of  the  rela- 
tion of  principal   and  agent  is   such  that 
proof  of  its  existence  necessarily  shows  that 
the  person  against  whom  the  claim  is  as- 
serted has  roaide  the  accord  and  satisfaction 
his  own.     In  the  case  in  hand  the  express 
company  was  not  an  agent  of  the  railroad 
company.      It    was    its    indemnitor.     This 
does  not  weaken  the  defense.    The  express 
company  is  bound  by  contract  to  answer  for 
just  such  damages  as  these.     As  the  plain- 
tiff is  no  party  to  this  contract,  and  so  is 
not  bound  by  it,  the  performance  by  the  ex- 
press company  of  its  obligation  goes  in  ex- 
oneraition  of  the  railroad  company.    To  use 
the  language  of  Baron  Parke,  its  payment 
is  "for  the  defendant  aiMi  on  its  account,'* 
since  the  plaintiff's  ri^ht  of  action  against 
the  railroad  company  is  one  of  which  noth- 
ing but  his  own  consent  can  deprive  him. 
Moreover,   the  plea  recogndzes   and   adopts 
the  settlement.    There  are  present  here  orig- 
inal authority,  action  beneficial  to  the  de- 
fendant,  founded  on  a  new  consideration, 
ratification,  and  retention  by  the  plaintiff 
of   the    payment    received    in    satisfaction. 
These  are  the  elements  that  bring  a  case 
within  the  rule.     It  follows  that  the  defense 
of  accord  and  satisfaction  was  sustained  by 
the  proof,  and  that  it  was  error  to  refuse 
to  direct  a  verdict  for  the  defendant. 
The  judgment  is  reversed' 
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^Seetlon  1161  of  the  Compiled  Laws  of 
1897,  preBcrlbtnar  the   death   penalty 

for  assault  upon  a  train  with  Intent  to  com- 
mit robbery  or  other  felony,  does  not  prescribe 
a  cruel  and  unusual  punishment,  within  the 
meaning  of  the  8th  Amendment  to  the  Con- 
stitution of  the  United  SUtea. 

(February  26,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Union  County 
aentencing  him  to  death  for  train  robbery. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Bmiker  and  JohA 
JL  Onyer,  for  appellant: 

This  act  is  repugnant  to  the  spirit  of  the 
Constitution.  It  ia  repugnant  to  those 
principles  which  lie  at  the  foundation  of 
•every  free  government.  The  same  penalty 
ia  here  inflicted  upon  all  who  commit  the 
offense,  whatever  may  be  the  extenuating 
circumstances,  whatever  may  be  the  charac- 
ter of  the  individual  committing  it,  whether 
he  be  a  beardless  youth  who  w  misguided 
by  the  seductive  dime  novel,  or  the  hard- 
-ened  criminal  who  has  murder  in  hia  heart 
and  upon  his  hands. 

The  death  penalty,  even  against  the  grav- 
est crimes,  is  deemed  by  many  to  be  against 
the  spirit  of  our  institutions. 

Can  it  be  fairly  said  that  death  is  a  pro- 
portionate punishment  to  an  intent  to  rob 
an  express  company  T 

It  would  seem  to  be  a  nuutter  of  grea4; 
^oubt,  certainly  on  rational  grounds,  wheth- 
er the  legislature  had  the  power  to  provide 
•capital  punishment  for  the  commission  of 
.a  crime  which  is  only  a  malum  prohibitum, 
an  act  which  by  the  laws  of  nature  is  not  a 
violation  of  human  rights. 

Tiedeman,  Pol.  Power,  p.  20. 

Mr.  Edward  I^  Bartlett,  for  appellee: 

The  word  "cruel"  as  used  in  the  amenda- 
tory article  of  the  Constitution  was  no 
doubt  intended  to  prohibit  a  resort  to  the 
practices  of  torture  resorted  to  so  many 
centuries  as  a  means  of  extracting  confes- 
sions from  suspected  criminals  under  the 
sanction  of  the  civil  law.  It  was  never  de- 
signed to  abridge  or  limit  the  selection  by 
the  lawmaking  power  of  such  kind  of  pun- 
ishment as  was  deemed  most  effective  in 
the  punishment  and  suppression  of  crime. 

*Headnote  by  Pabkbr,  J. 

Note. — For  other  cases  in  this  series  as  to 
whnt  is  a  cruel  and  unusual  punishment,  see 
State  eat  rel.  Garvey  v.  Whitaker  (La.)  36  L. 
R.  A.  561.  and  note;  Miller  v.  State  (Ind.)  40 
L.  R.  A.  100 :  State  v.  Foster  (R.  I.)  50  L.  R. 
A.  .^39;  and  Stoutenburgh  v.  Frazier  (D.  C.) 
48  L.  R.  A.  220. 
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However  averse  the  eourt  may  be  to  this 
mode  of  punishment,  it  cannot  authorize  the 
.court  to  disregard  and  annul  the  law  pro- 
viding for  the  punishment  of  this  crime,  and, 
until  repealed,  it  ia  the  duty  of  the  court 
to  enforce  it. 

Oaroia  v.  Territory,  1  N.  M.  418;  Foote 
V.  State,  50  Md.  267 ;  State  v.  WilUams,  77 
Mo.  312;  James  v.  Com.  12  Serg.  &,  R.  220; 
Wilkerson  v.  Utah,  99  U.  S.  130,  25  L.  ed. 
346;  Cooley,  Const.  Law,  36;  2  Cooley'a 
Story,  Const  SS  1903,  1904;  Tiedeman,  Pol. 
Power,  pp.  23,  24,  and  note. 

Under  the  United  States  Conetitution  the 
punishment  must  be  both  cruel  and  unusual, 
to  be  prohibited. 

The  question  whether  the  punishment  is 
too  severe,  and  disproportionate  to  the  of- 
fense, is  for  the  legislature  to  determine. 

Com.  V.  Hitchings,  5  Gray,  486;  State  ▼. 
Williams,  77  Mo.  312;  State  v.  Becker,  3 
S.  D.  40,  51  N.  W.  1018;  Oarcia  ▼.  Terri- 
tory, 1  N.  M.  418;  Luton  v.  Netcaygo  Coun- 
ty Circuit  Judge,  69  Mich.  610,  37  N.  W. 
701;  People  v.  Morris,  80  Mich.  634,  8  L.  R. 
A.  686,  45  N.  W.  591;  State  v.  Fackler,  91 
Wia.  418,  64  N.  W.  1029;  1  Bishop.  Crinu 
Law,  SS  933,  947;  4  Bl.  Com.  p.  237;  Re 
Kemmler,  136  U.  S.  446,  34  L.  ed.  523,  10 
Sup.  Ct.  Rep.  930. 

Mr.  Jm  O.  Fort  also  for  appellee. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

l*he  appellant  was  convicted  in  Union 
county,  in  the  fourth  judicial  district^  under 
S  1151  of  the  Compiled  Laws  of  1897,  which 
is  as  follows:  ''If  any  person  or  persona 
shall  wilfully  and  maliciously  make  any  as- 
sault upon  any  railroad  train,  railroad  cars, 
or  railroad  locomotive  within  this  territory, 
for  the  purpose  and  with  the  intent  to  com- 
mit murder,  robbery,  or  any  other  felony 
upon  or  against  any  passenger  on  said  train 
or  cars,  or  upon  or  against  any  engineer, 
conductor,  fireman,  brakeman,  or  any  oilficer 
or' employee  connected  with  said  locomotive, 
train,  or  cars,  or  upon  or  against  any  ex- 
press messenger,  or  mail  agent  on  said  train, 
or  in  any  of  the  cars  thereof,  on  conviction 
thereof  shall  be  deemed  ^ilty  of  a  felony, 
and  shall  suffer  the  punishment  of  death." 
Judgment  was  rendered  upon  the  verdict, 
and  the  appellant  sentenced  to  death  by 
hanging,  as  provided  by  S  1067,  Id.  The 
case  is  here  on  appeal,  and  presents  the 
single  question  whether  the  death  penalty, 
as  applied  to  this  offense,  is  a  cruel  and  un- 
usual punishment,  within  the  prohibition  of 
the  8th  Amendment  to  the  Constitution  of 
the  United  States.  It  may  be  assumed  that 
the  death  penalty,  in  a  proper  case,  is  not 
cruel,  within  the  pro4iibition  of  the  Conati- 
tution.  Re  Kemmler,  136  U.  S.  436,  34  L^ 
ed.  519,  10  Sup.  Ct.  Rep.  930.  And  it  is  a 
matter  of  common  knowledge  that  it  is  not 
unusual ;  it  being  employed  in  nearly  all  the 
states,  as  well  as  by  the  United  States,  as  a 
punishment  for  crime.    But  it  ia  contended 
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•by  counsel  for  appellant  that  the  death  pen- 
alty ia  such  an  ezoeesiye  punishment  in  de- 
gree for  the  offense  of  which  the  defendant 
stands  convicted  as  to  be  within  the  prohibi- 
tion of  the  Constitution.  Much  difficulty 
has  been  expressed  by  both  courts  and  text 
writers  in  attempting  to  define  the  scope  of 
this  constitutional  provision.  Some  courts 
have  thought  that  it  was  never  intended  as 
a  limitation  upon  legislative  discretion  in 
determining  the  severity  of  punishment  to 
be  inflicted,  but,  rather,  refers  to  the  mode 
of  infliction.  Thus,  in  Aldridge  v.  Com.  2  Va. 
Cis.  447,  449,  it  is  said:  ''That  provision 
was  never  designed  to  control  the  legislative 
right  to  determine  ad  lihttum  upon  the  ade- 
quacy of  punishment,  but  is  merely  applica- 
ble to  the  modes  of  punishment."  In  Com. 
T.  Hitchinga,  6  Gray,  482,  486,  it  is  said: 
"The  question  whelSier  the  punishment  is 
too  severe  and  disproportionate  to  the  of- 
fense is  for  the  legisla.ture  to  determine." 
In  Hturtevant  v.  Com.  158  Mass.  598,  33  N. 
£.  648,  it  is  said:  "This  article  is  directed 
to  courts,  not  to  the  lesrislature."  It  may 
be,  however,  that  the  decisions  in  Massachu- 
setts are  based  upon  the  peculiar  language 
of  their  Constitution,  which  is :  "No  magis- 
trate or  court  of  law  shall  demand  exces- 
sive bail  or  sureties,  impose  excessive  fines, 
or  inflict  cruel  or  unusual  punishments." 
In  State  ▼.  Williams,  77  Mo.  310,  312,  it  U 
said:  "The  interdict  of  the  Constitution 
against  the  infliction  of  cruel  and  unusual 
punishments  would  apply  to  such  punish- 
ments as  amount  to  torture,  or  such  as 
would  shock  the  mind  of  every  man  pos- 
sessed of  common  feeling, — such,  for  in- 
stance, as  drawing  and  quartering  the  cul- 
prit, bumdng  him  at  the  stake,  outting  off 
his  nose,  ears,  or  limbs,  starving  him  to 
death,  or  such  as  was  inflicted  by  an  act  of 
Pariiament  as  late  as  22  Hen.  VIII.,  author- 
irinj;  one  Kouse  to  be  thrown  into  boiling 
water  and  boiled  to  death  for  the  offense 
of  poisoning  the  family  of  the  bishop  of 
Rochester.  ...  If,  under  the  statute 
in  question  [defining  and  providing  punish- 
ment for  the  crime  of  obtaining  money  un- 
der false  pretenses],  a  punishment  by  im- 
prisonment for  life  of  one  who  is  convicted 
of  the  offense  therein  defined  should  be  in- 
flioted.  it  might  well  be  said  that  such  pun- 
ishment would  be  excessive,  or,  rather,  en- 
tirely disproportioned  to  the  magnitude  of 
the  offense,  yet,  notwithstanding  this,  there 
is  high  authority  for  saying  that  'the  ques- 
tion whether  the  punishment  is  too  severe 
and  dinproportionate  to  the  offense  is  for 
the  lesrislature  to  determine.*"  In  People 
V.  J/orrw,  80  Mich.  634,  638,  8  L.  R.  A.  685, 
m,  45  N.  W.  691,  592,  it  is  said:  "The 
difficulty  in  determining  what  is  meant  by 
'cruel  and  unusual  punishments'  as  used  in 
our  Constitution,  is  apparent.  Counsel  for 
defendants  claims  that,  as  properly  under- 
stood, it  means,  when  used  in  this  connec- 
tion, punishment  out  of  proportion  to  the 
offense.  If  by  this  is  meant  the  degree  of 
punishment,  we  do  not  think  the  contention 
correct.  When,  in  England,  concessions 
Asfainst  cruel  and  unusual  punishments  were 
-55  K  R.  A. 


first  wrested  from  the  Crown,  slight  offenses 
were  visited  with  the  most  cnctreme  punish- 
ment and  no  protest  was  made  against  it." 
In  Qurda  v.  Territory,  1  N.  M.  415,  418, 
this  court  said:  "The  word  'cruel,'  as  used 
in  the  amendatory  article  of  the  Constitu- 
tion, was,  no  doubt,  intended  to  proihibit  a 
resort  to  the  process  of  torture,  resorted  to 
so  many  centuries  as  a  means  of  extorting 
confessions  from  suspected  criminals  under 
the  sanction  of  the  civil  law.  It  was  never 
designed  to  abridge  or  limit  the  selection 
by  the  lawmaking  power  of  such  kind  of  pun- 
ishment as  was  deemed  most  effective  in  the 
punishment  and  suppression  of  crime." 
This  provision  of  the  Constitution  was  be- 
fore fjhe  Supreme  Couit  of  the  United  States 
in  Wilkcrnon  v.  Utah,  99  U.  S.  130,  25  L.  ed. 
345.  In  that  case  the  question  was  whether 
a  judgment  directing  the  infliction  of  the 
death  penalty  by  shooting  was  cruel  and  un- 
usual. The  court  said:  Difficulty  would 
attend  the  effort  to  define  with  exactness 
the  extent  of  the  constitutional  provision 
which  provides  thai  cruel  and  unusual  pun- 
ishments shall  not  be  infiicted;  but  it  is 
safe  to  affirm  that  punishments  of  torture, 
such  as  those  mentioned  by  the  commenta- 
tor referred  to  (4  Bl.  Com.  377),  where  the 
prisoner  was  drawn  or  dragged  to  the  place 
of  execution,  in  treason;  where  he  was  em- 
boweled  alive,  beheaded,  and  quartered,  in 
high  treason;  cases  of  public  dissection,  in 
murder;  and  of  burning  alive,  in  treason 
committed  by  a  female, — and  all  others  in 
the  same  line  of  unnecessary  cruelty,  are 
forbidden  by  that  amendment  to  the  Con- 
stitution. In  Re  Kemmler,  136  U.  S.  436, 
34  li.  ed.  519,  10  Sup.  Ct.  Rep.  930,  the 
question  was  whether  the  method  adopted 
by  the  New  York  statute  of  infiicting  the 
death  penalty,  which  was  by  electrocution, 
was  cruel  and  unusual.  The  court  said: 
"This  declaration  of  rights  [act  of  Parlia- 
ment of  1088 ;  1  Wm.  h,  Mary,  chap.  2]  had 
reference  to  the  acts  of  the  executive  and 
judicial  departments  of  the  government  of 
England;  but  the  language  in  question,  as 
used  in  the  Constitution  of  the  state  of  New 
York,  was  intended  particularly  to  operate 
upon  the  legislature  of  the  et&te,  to  whose 
control  the  punishment  of  crime  was  almost 
wholly  confided.  So  that,  if  the  punish- 
ment prescribed  for  an  offense  against  the 
laws  of  the  state  were  manifestly  cruel  and 
unusual,  as  burning  at  the  stake,  crucifix- 
ion, breaking  on  the  wheel,  or  the  like,  it 
would  be  the  duty  of  the  courts  to  adjudge 
such  penalties  to  be  within  the  constitution- 
al prohibition.  And  we  think  this  equally 
true  of  the  8th  Amendment,  in  its  appli- 
cation to  Congress.  .  .  .  Punishments 
are  cruel  when  they  involve  torture  or  a 
lingering  death,  but  the  punishment  of 
death  is  not  cruel,  within  the  meaning  of 
that  word  as  used  in  the  Constitution.  It 
implies  there  something  inhuman  and  bar- 
barous, something  more  than  the  mere  ex- 
tinguishment of  life."  It  is  true  that,  in 
both  of  the  cases  quoted  from,  the  Supreme 
Court  had  before  them  for  consideration, 
not  the  question  of  the  severity  of  a  punish- 
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ment,  but  aimply  the  question  of  the  method 
of  inflicting  the  death  penalty;  but  in  both 
those  cases  the  court  limits  the  meaning  of 
the  word  "cruel,"  as  used  in  the  Constitu- 
tion, to  something  which  involves  torture. 
If  this  be  the  test  in  all  cases,  then  it  must 
be  clear  that  legislative  discretion  in  deter- 
mining the  severity  of  punishment  for  crime 
is  not  to  be  interfered  with  by  the  courts, 
so  long  as  all  forms  of  torture  are  avoided. 
In  1  Bishop,  Crim.  Law,  §  947,  it  is  said: 
"Evidently,  in  reason,  the  punishments  com- 
monly inflicted  at  the  time  when  the  Consti- 
tution was  adopted  could  not  be  deemed 
'unusual,'  and  no  punishment  is  'cruel'  sim- 
ply because  it  is  severe,  or  'cruel  and  un- 
usual' because  it  is  disgpraceful.  But  mere 
torture,  however  slight,  would  be  within  the 
prohibition."  Mr.  Tiedeman,  in  his  work 
on  Limitations  of  Police  Power  (p.  21), 
says:  "But  would  the  infliction  of  capital 
punishment  for  offenses  not  involving  the 
violation  of  the  right  to  life  and  personal 
security  be  such  a  'cruel  and  unusual'  pun- 
ishment as  that  it  would  be  held  to  be  for- 
bidden by  this  constitutional  provision?  It 
would  seem  to  me  that  the  imposition  of  the 
death  penalty  for  the  violation  of  the  reve- 
nue laws,  i.  e.,  smuggling  or  the  illicit  manu- 
facture of  liquors,  or  even  for  larceny  or 
embezzlement,  would  properly  be  considered 
as  prohibited  by  this  provision,  as  being 
'cruel  and  unusual.'  But,  if  such  a  con- 
struction pre!v«iled,  it  wtmld  be  difficult  to 
determine  the  limitations  to  the  legislative 
discretion."  It  would,  indeed,  seem  to  be 
a  matter  of  great  doubt,  in  view  of  the  fore- 
going expressious  of  opinion  on  this  sub- 
ject, whether  the  courts,  in  any  ease,  have 
the  power  to  review  legislative  discretion  in 
determining  the  severity  of  punishment  for 
crime,  io  long  as  all  forms  of  torture  have 
been  avoided.  Judge  Cooley,  however,  in 
his  work  on  Constitutional  Limitations, 
draws  a  distinction  which  seems  not  to  have 
been  usually  recognized.  He  says:  "It  is 
certainly  difflcult  to  determine  precisely 
what  is  meant  by  cruel  and  unusual  punish- 
ments. Probably  any  punishment  declared 
by  statute  for  an  offense  which  was  punish- 
able in  the  same  way  at  the  common  law 
could  not  be  regarded  as  cruel  or  unusual 
in  the  constitutional  sense.  And  probably 
any  new  statutory  offense  may  be  punished 
to  the  extent  and  in  the  mode  permitted  by 
the  common  law  for  offenses  of  similar  na- 
ture. But  those  degrading  punishmemta 
which  in  any  state  had  become  obsolete  be- 
fore its  existing  Constitution  was  adopted, 
we  think,  may  well  be  held  forbidden  by  it, 
as  cruel  and  unusual."  Cooley,  Const.  Lim. 
3d  ed.  320.  If  we  understand  the  language 
of  the  learned  author,  a  punishment  pro- 
vided by  statute  for  an  offense,  of  a  kind  as, 
for  example,  death  by  hansring,  or  imprison- 
ment, is  not  prohibited  by  the  constitution- 
al provision,  if  at  common  law  a  like  kind 
of  punishment  was  authorized  for  offenses 
of  a  similar  nature.  If  this  be  the  test, 
then  it  is  clear  that  the  penalty  prescribed 
in  the  case  at  bar  is  within  the  rule  laid 
down;  for  assault  with  intent  to  rob  was 
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a  felony  at  common  law,  or  at  least  wa» 
made  so  by  Stat.  7  Geo.  II.,  chap.  21  (1 
Jacob,  Diet,  title  Assault;  1  Hawk.  P.  C. 
chap.  15,  p.  113),  and  as  such  punishable- 
witli  death,  unless  otherwise  provided  by 
statute  (1  Jacob,  Diet,  title  Felony;  1 
Bishop,  Crim.  Law,  §  935).  It  is  thought 
however,  by  some  of  the  courts,  that  the  con- 
stitutional provision  under  consideration  i» 
broad  enough  to  confer  upon  the  court  the- 
power  to  review  legislative  discretion  con- 
cerning the  adequacy  of  punishment.  Thus, 
in  Stntc  v.  Becker,  3  S.  D.  29,  41.  51  N.  W. 
1018,  1022,  it  is  said:  "It  is  a  very  notice- 
able fact  that  this  question  has  seldom  been- 
presented  to  the  courts,  and  we  take  this- 
fact  to  signify  that  it  has  been  the  common- 
understanding  of  all  that  oourts  would  not 
be  justified  in  interfering  with  the  discre- 
tion and  judgment  of  the  legislature,  ex- 
cept in  very  extreme  cases,  where  the  pun- 
ishment proposed  is  so  severe  and  out  of 
proportion  to  the  offense  as  to  shock  public 
sentiment  and  violate  the  judgment  of  rea- 
sonable people."  This  doctrine  has  been 
recognized  in  a  number  of  cases,  some  of 
which  we  cite:  lie  McDonald,  4  Wyo.  150, 
33  Pac.  18;  Re  Bayard^  63  How.  Pr.  73,  76; 
Thomas  v.  Kinkead.  55  Ark.  502,  15  L.  R. 
A.  558,  18  S.  W.  854.  See  also  State  T. 
Driver,  78  N.  C.  423:  also  dissenting  opin- 
ions of  Justices  Field,  Harlan,  and  Brewer 
in  O'Keil  v.  Vtrmont,  144  U.  S.  323,  36  K 
ed.  450,  12  Sup.  Ct  Kep.  693. 

While  we  have  arrived  at  a  conclusion 
that  the  discretion  of  the  legislature  in  de> 
termining  the  adequacy  of  the  punishment 
for  crime  is  almost,  if  not  quite,  unlimited, 
yet  such  a  conclusion  is  entirely  unneces- 
sary to  an  affirmance  of  this  judgment. 
Assuming,  for  the  sake  of  argument,  that 
the  courts  may,  in  extreme  cases,  review  the 
discretion  of  the  legislature  in  determining 
the  severity  of  punishment,  still  we  see  no 
reason  why  this  statute  under  consideration 
should  be  held  to  be  unconstitutional  by 
reason  of  its  severity.  The  act  under  which 
the  defendant  was  convicted  was  passed  in 
1887,  and  has  been  upon  the  statute  books, 
unchallenged  by  the  people  of  the  territory, 
ever  since  that  time.  It  has  evidently  met 
with  the  approval  of  the  people,  and  has  not 
been  deemed  by  them  cruel  on  account  of 
its  severity.  It  is  hardly  necessary  to  re- 
call the  incidents  attending  the  ordinary 
train  robbery,  which  are  a  matter  of  com- 
mon history,  to  assure  everyone  that  the 
punishment  prescribed  by  this  statute  is  a 
most  salutary  provision,  and  eminently 
suited  to  the  offense  which  it  is  designed  to 
meet.  Trains  are  robbed  by  armed  bands 
'of  desperate  men,  determined  upon  the  ae- 
complishment  of  their  purpose;  and  nothing 
will  prevent  the  consummation  of  their  de- 
sign,— not  even  the  necessity  to  take  human 
life.  They  commence  their  operations  by 
overpowering  the  engineer  and  fireman. 
They  run  the  train  to  some  suitable  local- 
ity. They  prevent  the  interference  of  any 
person  on  the  train  by  intimidation  or  by 
the  use  of  deadly  weapons,  and  go  so  far  aa 
to  take  human  life  in  so  preventing  that  in* 
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ierferenoe.  They  prevent  any  person  from 
leaving  the  train  for  the  purpose  of  placing 
danger  signals  upon  the  track  to  prevent 
collisions  with  other  trains,  thus  wilfully 
and  deliberately  endangering  the  life  of 
every  passenger  on  board.  If  the  express 
messenger  or  train  crew  resist  their  attack 
upon  the  cars,  they  promptly  kill  them.  In 
this  and  many  other  ways  they  display  their 
utter  disregard  of  human  life  and  property, 
and  show  that  they  are  outlaws  of  the  most 
desperate  and  dangerous  character.  In  the 
case  at  bar,  while  the  record  of  the  testi- 
mony is  not  before  us,  it  is  a  matter  of  cur- 
rent history  that,  while  he  was  the  lone  rob- 
ber, the  defendant  shot  the  mail  clerk 
through  the  face,  and  the  conductor  through 
the  arm,  and  only  desisted  from  his  attack 
upon  the  train  when  he  was  shot  through 
the  arm  by  the  conductor.  His  manner  of 
conducting  this  business  of  train  robbery 
was  but  a  sample  of  what  is  being  done  by 
tho>e  engaged  in  that  business  in  all  parts 
of  the  country,  except  that  he  undertook  the 
business  single-handed.  It  is  true  that  this 
statute  makes  an  attempt  at  train  robbing 
the  offense  for  which  the  death  penalty  is 
to  be  inflicted.  It  is  also  true  that  in  this 
case  the  offense  of  the  defendant  was  but  an 
attempt,  he  having  failed  to  accomplish  his 
purpose.  Ordinarily  the  death  penalty  for 
an  attempt  to  commit  an  act  would  be  a 
most  severe  punishment;  but,  taking  into 
consideration  all  the  circumstances  usually 
attending  a  train  robb^y  or  an  attempted 
train  robbery,  we  cannot  say  that  we  deem 
the  death  penalty  in  any  degree  excessive, 
as  compared  with  the  p-avity  of  the  offense, 
if  the  death  penalty  is  to  be  inflicted  for 
any  violation  of  the  criminal  laws. 

We  conclude,  therefore,  that  the  statute 
in  question  is  not  in  violation  of  the  8th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and,  there  being  no  error  in  the 
record,  the  judgment  of  the  Lower  Court 
ict'n  he  afiirmedy  and  the  judgment  and  sen- 
tence of  the  District  Court  shall  be  executed 
on  Friday,  March  22,  a.  d.  1901 ;  and  it  is 
so  ordered. 

Cmmpacker,  MoFle,   and  McMillan, 

JJ..  concur.  Mills,  Ch.  J.,  did  not  sit,  he 
having  tried  the  case  below. 


Robert  APPLETON 

V. 

W.  A.  MAXWELL,  Appt. 


( 


N.  M ) 


^Wliere  money  fla  loaned  or  advanced, 
with  the  nnderatandlnff  between  the 
parties  that  It  shall  be  used  In  gambling,  or 
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where  the  party  advancing  the  money  partici- 
pates and  shares  In  the  shambling  transaction 
thus  promoted  by  his  act,  such  party  becomes 
particcpft  critnini8,  and  cannot  recover  in  a 
suit  for  the  money  loaned  or  advanced  under 
such  circumstances. 


(February  26,  1001.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bernalillo 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  money  loaned.  Reversed* 

Tlie  facts  are  stated  in  the  opinion. 

Messrs,  Johnston  Sc  Finical,  for  appel- 
lant: 

Wagering  conta-acts  are  void  both  at  com- 
mon law  and  by  statute. 

Iruin  V.  WilUar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Eldred  v.  Mallay, 
2  Colo.  321,  20  Am.  Rep.  752;  Love  v.  Har- 
vey, 114  Mass.  82;  Bernard  v.  Taylor,  23 
Or.  416,  18  L.  R.  A.  859,  31  Pac.  968;  Hoit 
V.  Hodge,  6  N.  H.  104,  25  Am.  Dec.  451; 
West  V.  Holmes,  26  Vt.  530;  Q^lmore  v. 
Woodcock,  09  Me.  118,  31  Am.  Rep.  255; 
Jeffrey  v.  Ficklin,  3  Ark.  227;  Cleveland  v. 
Wolff,  7  Kan.  184;  Wilkinson  v.  Tousley, 
16  Minn.  299,  Gil.  263,  10  Am.  Rep.  139; 
Shannon  v.  Baumer,  10  Iowa,  210;  Deaver 
V.  Bennett,  29  Neb.  812,  46  N.  W.  161;  Jo- 
seph v.  Miller,  1  N.  M.  62L 

This  suit  is  an  attempt  to  collect  winnings 
at  the  card  table. 

Loans  of  this  kind  are  but  a  thin  and  very 
common  disguise  to  enable  winners  to  re- 
cover. Courts  easily  see  through  such  a 
veil. 

14  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  642. 

A  loan  made  for  gambling  purposes  can- 
not be  recovered  where  the  party  making 
the  loan  was  a  pairticdpant  in  the  gambling 
transaction. 

Ihid.;  Waugh  y.  Beck,  114  Pa.  422,  60 
Am.  Rep.  354,  6  Atl.  923;  Morgan  v.  Groff, 
5  Denio,  364,  49  Am.  Dec.  273;  Williamson 
V.  Baley,  78  Mo.  636;  Raymond  v.  Leavitt, 
46  Mich.  447,  41  Am.  Rep.  170,  9  N.  W.  625; 
Higgins  v.  McCrea,  116  U.  S.  671,  29  L.  ed. 
764,  0  Sup.  Ct.  Rep.  557;  Irtoin  v.  Williar, 
110  U.  S.  499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep. 
160;  Emhrey  v.  Jemison,  131  U.  S.  336,  33 
L.  ed.  172,  9  Sup.  Ct.  Rep.  776;  Shaffner  v. 
Finchhack,  133  111.  410,  24  N.  E.  867;  Tyler 
V.  Carlisle,  79  Me.  210,  9  Atl.  356;  White  v. 
Wilson,  100  Ky.  367,  37  L.  R.  A.  197,  38 
S.  W.  495;  Plank  v.  Jackson,  128  Ind.  424, 
26  N.  E.  668,  27  N.  E.  1117. 

Mr.  Horton  Moore,  for  appellee: 

Money  loaned  to  pay  loss  already  incurred 
at  gambling  can  be  recovered  by  the  lender 
in  the  absence  of  a  special  statute  to  the  con- 
trary. 

14  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  642. 

The  mere  knowledge  of  the  lender  that  the 
money  is  to  be  used  for  gambling  purposes 


Note. — For  other  cases  in  this  series  as  to 
right  to  recover  on  gambling  contracts  gener- 
&U7,  see  Sprague  v.  Warren  (Neb.)  3  L.  R.  A. 
^79,  and  note;  Harvey  v.  Merrill  (Mass.)  6  L. 
H.  A.  200 ;  Snoddy  v.  American  Nat.  Bank 
(Teon.)  7  L.  B..A.  705:  Jackson  v.  City  Nat. 

«L.R.  A. 


Bank  (Ind.)  9  L.  R.  A.  657:  White  v.  Wilson 
(Ky.)  37  L.  R.  A.  197:  and  Olson  v.  Sawyer 
Goodman  Co.  (Wis.)  53  L.  R.  A.  648. 

As  to  recovery  for  goods  sold  to  aid  gambling, 
see  note  to  Graves  v.  Johnson  (Mass.)  16  L.  B. 
A.  836. 
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does  not  prevent  his  recovery,  in  the  ab- 
eence  of  a  special  statute. 

14  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  640. 

MeFie»  J.,  delivered  the  opinion  of  the 
court: 

Appellee  brought  suit  in  the  court  below 
for  the  sum  of  $105,  and  interest  at  6  per 
centum,  alleged  to  be  due  thereon.  Jury 
being  waived,  trial  was  had  before  the  court 
May  25,  1900,  and  judgment  was  rendered 
for  the  plaintiff  for  the  sum  of  $105  and 
costs.  From  this  judgment  an  appeal  was 
taken  to  this  court  by  the  defendant.  The 
complaint  is  in  the  usual  form,  and  alleges 
money  loaned  to  the  defendant,  and  the  an- 
swer is  general  issue.  The  court  below  made 
no  findings  of  fact,  so  far  as  the  record  dis- 
closes, but  the  judgment  recites  that  the 
court  found  the  issues  for  the  plaintiff.  The 
facts  disclosed  by  the  record  wholly  fail  to 
sustain  the  judgment  of  the  court  below  in 
this  case.  The  plaintiff  below,  appellee  in 
this  case,  seeks  to  recover  from  the  defend- 
ant $105  and  interest,  upon  the  ground  that 
he  loaned  the  defendant  that  amount  to  pay 
an  existing  indebtedness  to  other  parties, 
and  while,  upon  direct  examination,  he  tes- 
tified to  this  effect,  upon  cross-examination 
he  admits  that  this  was  the  amount  found 
due  him  upon  a  settlement  at  the  close  of  a 
night's  gambling  at  cards,  in  which  plaintiff, 
defendant,  and  two  others  participated.  He 
also  admits  that  the  money  advanced  by  him 
was  used  in  the  game,  thus  destroying  his 
claim  that  the  money  was  used  to  pay  a  pre- 
existing indebtedntes  to  third  parties.  These 
are  admissions  against  interest,  which  bind 
the  appellee,  so  that  his  own  testimony  de- 
stroys his  claim  that  the  transaction  was  a 
loan,  and  sustains  the  defense  that  it  was 
a  gambling  transaction,  in  violation  of  the 
statute,  and  for  which  there  could  be  no  re- 
covery. There  were  only  two  additional 
witnesses  who  testified  in  the  cause,  both  of 
which  tejtified  that  the  money  was  used  in 
the  game,  and  the  money  sued  for  was  the 
amount  found  due  on  settlement,  at  the  end 
of  the  game.  The  defendant  denied  that  he 
borrowed  the  money,  but  admits  that  when 
he  and  the  plain liff  settled  at  the  end  of 
the  game  the  amount  sued  for  was  the  bal- 
ance due  the  plaintiff.  Upon  these  facts, 
it  is  idle  to  call  the  transaction  a  loan,  in  a 
legal  sense.  It  was  nothing  more  nor  less 
than  a  gambling  transaction,  in  violation  of 
the  statute,  and  any  implied  contract  or  ob- 
ligation to  pay  was  not  a  legal  obligation, 
enforceable  m  the  courts  of  this  territory. 
To  call  this  matter  a  loan  is  clearly  a  device 
to  avoid  the  provisions  of  the  statute  con- 
cerning gambling,  and  the  law  will  not  tol- 
erate subterfuges  for  this  purpose.  As  was 
said  in  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
642:  "This  lending  money  must  not  be  a 
device  of  one  of  the  parties  to  the  contract 
to  enable  the  winner  to  sue  the  loser  for  his 
losses,  for  the  law  pierces  disguises  of  this 
sort,  and  will  not  allow  the  winner  to  re- 
cover from  the  loser  by  subterfuge." 

The  first  assignment  of  error  is:  "The 
court  erred  in  holding  that  a  gambling  con- 
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tract  oould  be  enforced  at  law."  The  sec- 
ond is :  "The  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiff,  Appleton,  and 
against  the  defendant,  Maxwell."  As  to  the 
law  of  this  case,  there  is  little,  if  any,  con- 
troversy between  counsel  for  appellant  and 
appellee.  At  common  law  certain  wagering 
contracts  were  held  valid,  and  the  earl^ 
English  precedents  sustained  such  contracts^ 
with  few  exceptions.  Some  of  the  Amer- 
ican courts  followed  the  early  English  prece- 
dents, but>  while  these  early  English  prece- 
dents were  in  many  instances  followed,  re- 
gret was  expressed  on  the  part  of  some  of 
the  judges  that  they  felt  constrained,  out  of 
respect  for  precedeni,  to  sustain  such  a  doc- 
trine. After  the  enactments  of  the  statutes 
of  Car.  II.  and  9  Anne,  the  doctrine  an- 
nounced by  the  English  oouits  based  upon« 
these  statutes  was  entirely  different  from 
that  announced  in  the  early  cases,  and  gain- 
ing, gambling,  and  wagering  contracts  were- 
held  void  by  these  courts.  Owing  to  the 
regret  expressed  by  different  courts  that 
they  felt  constrained  to  sustain  the  doctrine 
of  the  early  English  decisions  in  deference 
to  precedent,  many  years  ago,  and  prior  to 
the  enactment  of  statutes  by  the  different 
states,  the  courts  began  to  repudiate  the  doc- 
trine of  the  common  law  as  to  gambling 
and  wagering  contracts;  and  upon  examina- 
tion it  will  be  found  that  the  New  England 
states,  Pennsylvania,  South  Carolina,  Mas- 
sadiusetts,  Vermont,  Minnesota,  and  otiier 
states,  repudiated  the  common-law  doctrine. 
In  the  case  of  Amoiry  v.  Oilman,  2  Mass. 
6,  the  court  said:  "It  would  seem  a  dis- 
graceful occupation  of  the  courts  of  any- 
country  to  sit  in  judgment  between  two 
gamblers,  in  order  to  decide  which  was  the 
best  calculator  of  chances,  or  which  had 
the  most  cunnins  of  the  two."  A  leadinpr 
case,  and  one  which  gives  the  reason  for  the 
repudiation  of  the  oommon-law  rule  more 
fully  than  the  others,  is  the  case  of  Wilkin- 
son V.  Toualey,  16  Minn.  299,  Gil.  263,  10 
Am.  Kep.  130,  in  which  case  the  authorities 
are  collated  and  examined,  which  states  the 
case  as  follows:  "From  the  foregoing  cita- 
tions from  the  statutes  which  have  of  late 
years  been  enacted  in  England  and  in  the 
various  states  of  this  country  against  bete 
and  wagers,  as  well  as  from  the  common 
knowledge  of  the  prevailing  public  senti- 
ment on  this  subject,  we  think  the  remark 
found  in  \Dalby  v.  India  d  L.  Life  Assur. 
Co,]  2  Smith,  Lead.  Cas.  6th  Am.  ed.  343» 
*306,  that  'the  moral  sense  of  the  present 
day  regards  all  gaming  or  wagering  con- 
tracts as  inconsistent  with  the  interest  of 
the  community,  and  at  variance  with  the 
laws  of  morality,'  is  abundantly  justified. 
.  .  .  In  determining,  then,  what  is  t^e 
law  upon  this  subject  here,  we  are  free  ta 
lay  down  such  rules  as  are  most  in  accord- 
ance with  general  principles,  and  with  the 
best-considered  and  most  wholesome  views 
which  have  been  expressed  by  other  tribu- 
nals. ...  In  announcing  a  rule  where 
none  has  been  before  announced,  the  ques- 
tion is  whether  we  shall  blindly  adopt  a  doc- 
trine which  is  admitted  to  have  been  originr 
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slly  wrong,  both  in  morals  and  in  law,  and 
from  which  the  courts  of  England  would 
gladly  escape  were  they  not  hampered  by 
pr(K?edents,  or  whether  we  shall  give  full 
scope  to  the  broad  principle  that  contracts 
eontrary  to  good  morals  and  sound  public 
policy  are  invalid,  and  tihat,  therefore,  war 
gers  as  contmots  oi  that  aharaoter  are  not 
to  be  sustained.  We  have  no  hesitancy  in 
adopting  the  latter  course."  Numerous  oth- 
er cases  might  be  cited  to  the  same  effect, 
but  it  is  not  deemed  adyisable  to  multiply 
them  here.  In  1876  this  court  was  called 
upon  to  consider  this  subject  in  the  case  of 
Joseph  V.  Miller,  1  N.  M.  621.  This  was  a 
suit  to  collect  a  note,  the  consideration  of 
which  was  a  bet  upon  a  horse  race.  The 
court,  in  an  elaborate  opinion  by  Associate 
Justice  Bristol,  sustained  the  lower  court  in 
holding  that  the  wager  was  not  a  valid  con- 
sideration for  a  contract,  and,  referring  to 
the  case  of  Wilkinson  v.  Toualey,  held  that 
the  collection  of  the  note  could  not  be  en- 
forced in  the  courts  of  this  territory.  "Be- 
ing nntrammeled  by  precedents,  this  being 
the  first  adjudication  of  the  kind  in  this  ter- 
ritory, we  do  not  hesitate  to  lay  down  the 
saiue  rule  aa  to  wagering  contracts  here. 
Not  only  do  we  hold  that  wagering  contracts 
are  void  on  sound  principles  of  law,  as  being 
opposed  to  public  policy  and  good  morals, 
but  we  hold,  also,  that  contracts  of  this  kind 
are  void  under  the  statute.  Section  4  of 
chapter  36  (p.  246)  of  the  Compiled  Laws  of 
New  Mexico  provides  that  'all  judgments, 
securities,  bonds,  bills,  notes,  or  convey- 
ances, when  the  consideration  is  money  or 
property  won  at  gambling,  or  at  any  game 
or  gambling  device,  shall  be  void,*  etc.  The 
word  'gambling'  is  a  word  of  very  general 
application,  and  is  not  restricted  to  wager- 
ing upon  the  result  of  any  particular  game 
or  games  of  chance.  In  the  adjudicated 
cases  on  this  subject,  we  find  that  judges 
often  have  applied  this  word  indiscrimin- 
ately to  wagering  of  all  kinds.  We  are  un- 
able to  discover  any  distinction,  in  general 
principles,  between  the  various  methods  that 
may  be  adopted  for  determining  by  chance 
who  is  the  winner  and  who  the  loser  of  a 
bet, — whether  it  be  by  throwing  dice,  flipping 
a  copper,  turning  a  card,  or  running  a  race. 
In  either  case,  it  is  gambling.  This  is  the 
popular  understanding  of  the  term  'gambling 
device,'  and  does  not  exclude  any  scheme, 
plan,  or  contrivance  for  determining  by 
chance  which  of  the  parties  has  won  and 
which  has  lost  a  valuable  stake.  That  a 
horse  race,  when  adopted  for  such  a  pur- 
pose, is  a  'gambling  device,'  there  can  be  no 
doubt" 

It  will  thus  be  seen  that  this  court,  as 
esriy  as  1876,  announced  the  doctrine  that 
contracts  originating  in  gambling  devices  of 
^  kinds  were  contrary  to  public  policy,  and 
vould  not  be  enforced  by  the  courts.  But 
the  conrt  in  the  same  case  also  declares  that 
the  same  are  void  under  the  statute  of  this 
territory  which  was  in  force  at  the  time 
this  decision  was  rendered.  In  addition  to 
the  provisions  of  the  statute  quoted  by  the 
court  in  the  case  of  Joseph  v.  Miller,  we 
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find  that  numerous  provisions  have  beea 
added  to  the  statute,  all  tending  to  destroy 
contracts  or  obligations  tainted  or  in  any 
way  connected  with  gambling  devices.  Sec- 
tion 3100  provides  that  any  person  who.  shall 
lose  money  or  property  at  any  game  at 
cards  or  any  other  eambling  device  may  re- 
cover the  same  back  by  an  action  at  law. 
Not  only  may  the  person  himself  recover 
money  or  property  lost  by  him  through  gam- 
bling devices,  but  |  3201  provides  that  the- 
wife,  children,  executors,  administrators, 
and  creditors  of  the  person  losing  may  also 
recover  back  mon^  or  property  lost  at 
gambling.  Section  3203  provides  that  the 
assignment  of  any  bond  ,bill,  note,  judgment, 
oonveyance,  or  other  security  shall  oat  af- 
fect the  defense  of  the  person  executing  the 
same.  And  there  are  numerous  other  pro- 
visions of  the  statutes  of  this  territory 
which  show  conclusively  that  gambling  de- 
vices are  illegal,  and  ihat  the  courts  wilV 
not  aid  the  winner  in  the  enforcement  of 
contracts,  or  in  the  recovery  of  money  or 
property  won  through  gambling  devices  or 
wagers,  in  violation  of  the  statute.  The 
section  of  the  statute  construed  by  this  court 
in  the  case  of  Joseph  v.  Miller  was  enacted 
in  1857,  and,  although  the  section  does  not 
specifically  mention  horse  racing,  the  court 
held  that  money  won  in  betting  upon  a  horse 
ra^ce  placed  the  transaction  in  the  category 
of  gambling.  The  case  of  Joseph  v.  Miller 
was  not  as  strong  as  the  case  at  bar,  in^ 
this:  that  gambling,  such  as  the  evidence 
shows  in  this  case,  is  expressly  within  the 
terms  of  the  statute.  The  statute  of  this 
territory  just  referred  to  is  almost  identi- 
cal with  the  statute  of  Missouri,  which  wa» 
construed  by  the  supreme  court  of  that  state 
in  the  case  of  Shropshire  v.  Olascock,  4  Mo. 
536,  31  Am.  Dec.  189.  Abouit  the  only  mate- 
rial difference  between  these  statutes  was 
the  insertion  of  the  word  "gambling"  in  two 
places  by  our  statute  in  the  section,  instead 
of  one,  as  in  the  Missouri  statute,  so  that 
the  statute  of  this  territory  is  more  forcible- 
in  its  terms  than  that  of  Missouri.  Betting 
upon  a  horse  race  was  not  specifically  men- 
tioned in  the  Missouri  statute,  but  the  court 
held  it  to  be  equally  prohibited  with  other 
forms  of  gambling,  such  as  with  cards,  dice, 
etc.,  and  that  the  term  "other  game  ox 
games"  was  sufficiently  broad  to  include 
horse  racing,  and  was  intended  to  prohibit 
all  kinds  and  modes  of  gaming. 

Counsel  for  appellee  did  not  seriously 
question  the  law  as  contended  for  by  the 
counsel  for  appellant,  but  insisted  upon  two 
propositions,  which,  he  contended,  were  sup- 

f sorted  by  the  facts:  First,  that  money 
oaned  to  pay  a  loss  already  incurred  at 
gambling  can  be  recovered  by  the  lender  in 
the  absence  of  a  special  statute  to  the  con- 
trary; and,  second,  that  the  mere  knowl- 
edge of  the  lender  that  the  money  is  to  be 
used  for  gambling  purposes  does  not  pre- 
vent him  from  recovering,  in  the  absence  of 
a  special  statute;  and  counsel  refers  the 
court  to  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
640-642,  and  the  cases  there  cited.  The 
facts  do  not  sustain  the  first  proposition  of 
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counsel  for  appellee,  that  this  money  was 
loaned  to  pay  a  loss  already  incurred. 
Therefore  the  first  proposition  of  counsd  is 
not  in  point.  It  is  true,  as  stated  in  the 
second  proposition,  that  the  mere  knowledge 
of  the  lender  that  the  money  is  to  be  used 
for  gambling  purposes  does  not  prevent  a 
recovery,  in  the  absence  of  special  statute. 
This  proposition  is  supported  by  very  re- 
spectable authority,  but  it  is  not  supported 
nor  is  it  applicable  to  the  facts  in  this  case, 
as  we  have  arrived  at  the  conclusion  that 
the  money  advanced  to  the  appellant  in  this 
case  was  not  a  loan,  nor  was  it  so  under- 
stood at  the  time.  But  where  money  is 
loaned  or  advanced  with  the  understanding 
and  agreement  between  the  parties  that  it 
shall  be  used  in  gambling,  or  where  the  par- 
ty advancing,  or  even  loaning,  the  money 
participates  and  shares  in  the  gambling 
transaction  thus  promoted  by  his  act,  he 
thereby  becomes  a  particeps  oriminiSy  and 
cannot  recover  for  money  loaned  or  ad- 
vanced under  such  circumstances.  In  the 
case  of  Oliphant  v,  Markham,  79  Tex.  543. 
16  S.  W.  569,  23  Am.  St.  Rep.  363,  the  court 
held  that,  while  simple  knowledge  of  what 
the  borrower  was  going  to  do  with  the  money 
would  not  defeat  the  lender's  right  to  re- 
cover, he  could  not  recover  if  he  had  taken 
any  active  part  in  the  gambling  contract, 
such  as  depositing  the  loan  as  margins, 
hringing  the  parties  together,  etc.  In  the 
case  of  Sondheim  v.  Gilbert,  117  Ind.  71, 
5  L.  R.  A.  432,  18  N.  E.  687.  the  court  upon 
this  subject  says:  "In  order  to  invalidate 
a  note  or  other  security  in  the  hands  of  one 
who  advanced  money  vhich  the  borrower  in- 
tended to  and  did  employ  in  carrying  on  an 
illegal  enterprise,  it  has  been  held  that  it 
was  not  enough  to  defeat  a  recovery  that 
the  lender  knew  the  borrower's  purpose.  He 
must  have  been  in  some  way  implicated  as 
a  confederate  in  the  specific  illegal  design 
under  contemplation.  It  must  have  been  a 
part  of  the  contract,  or  there  must  have  been 
in  some  way  such  a  combination  of  inten- 
tion between  the  lender  and  borrower  that 
the  money  furnished  should  be  used  in  aid 
of  and  to  promote  the  unlawful  enterprise, 
as  that  the  former  became  particeps  crim- 
im«."  See  also  Indn  v.  Wtlliar,  110  U.  S. 
499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep.  160; 
Emhrey  v.  Jemison,  131  U.  S.  336,  33  L.  ed. 
172,  9"  Sup.  Ct.  Rep.  776.  In  the  case  at 
bar  the  proof  shows  that  the  money  ad- 
vanced by  the  appellee  was  put  up  from 
time  to  time  during  the  progress  of  a  gam- 


bling game,  in  which  he  participated  as  one 
of  the  principals;  the  testimony  of  all  the 
witnesses  being  to  the  effect  that  the  money 
advanced  was  used  during  the  progress  of 
the  game.  It  will  not  do  for  the  appellee 
in  this  case  to  say  that  he  did  not  know  that 
this  money  was  to  be  used  for  gambling  pur- 
poses, because  he  participated  in  the  game, 
and  in  its  use  for  that  very  purpose;  and, 
while  possibly  the  simple  knowledge  that  it 
was  to  be  used  for  gambling  purposes  might 
not  be  sufficient  to  defeat  a  recovery,  the 
participation  of  the  appellee  in  the  unlaw- 
ful purpose  for  which  the  money  was  ad- 
vanced, and  to  be  used  in  his  presence,  is 
quite  sufiicient  to  make  him  particeps  crim- 
inis  in  law,  and  as  such  he  cannot  recover. 
Indeed,  he  participated  in  another  way.  It 
is  reasonable  to  believe  that  the  production 
of  this  money  by  the  appellee,  after  the  ap- 
pellant's money  was  exhausted,  had  the  ef- 
fect of  continuing  and  prompting  the  gam- 
bling being  carried  on  at  the  time,  and  the 
continued  participation  of  the  appellant  in 
the  game;  and  in  this  way,  also,  while  it 
may  not  be  said  that  the  appellee  was  in- 
strumental in  bringing  the  parties  together 
for  the  unlawful  purpose  of  gamblincr,  it  is 
undoubtedly  true  that  his  participation  had 
the  effect  of  continuing  the  illegal  transac- 
tion in  which  the  parties  were  engaged  at 
the  time.  The  appellant  admits  in  his  own 
testimony  that  he  was  a  winner  to  some  ex- 
tent during  the  game,  the  exact  amount  he 
does  not  state.  Undoubtedly,  however,  the 
money  won  by  him  during  the  progress  of 
the  game  constituted  at  least  part,  if  not 
all,  of  the  balance  which  he  claimed  to  be 
due  him  from  the  appellant.  Therefore  the 
entire  indebtedness  claimed  arose  out  of  a 
gambling  transaction,  in  violation  of  the 
statutes  of  this  territory,  and  the  courts  will 
not  lend  aid  to  a  winner  whose  alleged  claim 
arose  out  of  a  gambling  transaction  in  which 
the  creditor  participated.    ' 

From  the  views  above  expressed,  it  fol- 
lows that  the  assignments  of  error  numbered 
1  and  2  above  quoted  in  this  opinion,  were 
well  assigned,  and  that  the  court  below  erred 
in  rendering  judgment  for  appellee,  and  the 
judffment  of  the  court  below  will  therefore 
he  reversed,  and  judgment  for  appellant  for 
costs. 

Mills,  Ch.  J.,  and  Parker  and  MoMll- 
Ian,   JJ.,   concur.     Cmmpaeker,   J.,   hav* 

ing  tried  the  case  below,  took  no  part  in  this 
decision. 
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STATE  of  North  Carolina 

V, 

Amos  MOORE  et  ah,  Appta. 

( N.  C ) 

1.     An   Indictment   for  larceny    Is    not 

NoTS. — As  to  evidence  of  trailing  of  criroinal 
ty  bloodhound,  see  Pedigo  v.  Com.  (Ky.)  42  L. 
S.  A.  432,  and  note. 
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tniiufnolent  for  Incladlng  among  the  articles 
specified  as  having  been  stolen  one  not  the 
subject  of  larceny,  nor  for  failure  to  specify 
the  value  of  each  article  mentioned,  if  a  gross 
valuation  Is  named,  and  the  specified  articles 
have  some  value,  and  the  value  assigned 
could  attach  to  them.  . 
2.  Failure  to  Bpeclfy  the  qnantflty 
■tolen,  in  an  indictment  for  receiving  stolen 
goods,  does  not  render  the  Indictment  In- 
sufficient. 
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S.  Birldence  of  the  condvet  of  a  blood- 
koDmd  In  bAytnir  tbe  acciaaed  is  not  ad- 
missible upon  trial  of  an  Indictment  for  lar- 
ceny, In  corroboration  of  a  confesalon  of  an 
ftllegtNl  accomplice,  where,  before  the  hound 
was  put  upon  the  trial,  accused  were  in  and 
about  the  premises  where  the  crime  was  com- 
mitted. 

(September  18,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
€onricting  them  of  larceny.    Reversed, 

Statement  by  Cook,  J.: 

The  defendants  Amos  Moore,  Ashley  Dix- 
on, Jesse  Edwards,  and  Joseph  Edwards 
were  tried  and  convicted  upon  the  following 
bill  of  indictment,  viz, :  "The  jurors  for  the 
state  upon  their  oath  present:  That  Albert 
Rountree,  Amos  Moore,  Ashley  Dixon,  Jesse 
Edwards,  Joseph  Edwards,  John  Smith,  late 
of  Pitt  county,  on  the  9th  day  of  February, 
1901,  with  force  and  arms,  in  said  county, 
oO  lbs.  of  meat,  20  lbs.  flour,  10  lbs.  sugar, 
4  boxes  tobacco,  6  pair  drawers,  6  under- 
shirts, of  the  value  of  $50,  the  goods  and 
chattels  of  J.  Q,  Gaskins,  then  and  there 
being  found,  then  and  there  feloniously  did 
steal,  take,  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
on  the  day  and  year  aforesaid,  in  said 
county,  the  said  Albert  Rountree,  Amos 
Moore,  Ashley  Dixon,  Jesse  Edwards,  Joseph 
Edwards,  John  Smith,  the  said  meat,  flour, 
sugar,  tobacco,  drawers,  undershirts,  of  the 
TElue  of  $50,  the  ffoods  and  chattels  of  J.  C. 
Gaskins,  then  and  there  being  found,  felon- 
iously did  have  and  receive,  well  knowing 
the  same  to  have  been  feloniously  stolen, 
taken,  and  carried  away,  contrary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 
In  apt  time  defendants'  counsel  moved  to 
quash.  Motion  overruled,  and  defendants 
excepted.  After  verdict  they  moved  in  ar- 
rest of  judgment  upon  the  following 
grounds:  (1)  That  it  appeared  upon  the 
face  of  the  bill  of  indictment  that  there  was 
a  fatal  defect  in  the  first  cotmt,  in  that  it 
eharged  the  larceny  of  50  pounds  of  meat, 
20  pounds  of  flour,  10  pounds  of  sugar,  4 
boxes  of  tobacco,  6  pairs  of  drawers,  6  under- 
shirts, and  also  tluit  it  failed  to  state  the 
value  oi  each  artide  which  it  allies  to  have 
been  stolen;  (2)  that  the  second  count 
charges  that  the  defendants  received  the 
said  meat,  flour,  sugar,  tohau(xo,  drawers,  and 
undershirts  without  specifying  the  quantity 
and  valuo  of  each  article, — which  motion 
▼as  overruled,  and  defendants  excepted. 
The  state  then  introduced  Albert  Rountree, 
an  accomplice,  who  testifled  that  defendants 
snd  himself  committed  the  crime;  that  on 
the  niffht  of  the  store-breaking  and  larceny 
the  defendant  Jesse  Edwards  broke  the  flrst 
window  of  the  store  with  a  piece  of  scant- 
ling, and  then  ran  across  the  bridge;  that 
witness  was  at  the  time  of  the  breaking 
standing  near  the  store;  that  defendants 
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Ashley  Dixon,  Amos  Moore,  and  Joseph  Ed* 
wards  were  outside  of  the  store;  that  Jesse 
Edwards  came  back,  and  went  into  the  store 
through  the  window;  that  no  one  went  into 
the  store  except  Jesse  Edwards;  that  Jesse 
Edwards  came  out  with  a  sack  on  his 
shoulder,  divided  up  what  he  had  in  his 
sack,  and  gave  witness  a  sack  of  flour,  and 
divided  out  the  things  among  the  others, 
and  then  he  left,  and  did  not  know  what  be- 
came of  the  others.  It  wa3  also  in  evidence 
that  the  next  morning  several  persons,  in- 
cluding Moore  and  Dixon,  went  to  the  store, 
and  walked  around  and  inside,  viewing  the 
premises  from  which  the  articles  were 
stolen.  In  order  to  corroborate  the  witness 
Rountree  (whose  evidence  was  impeached  by 
reason  of  confession  of  guilt,  and  in  whose 
possession'  alone  stolen  goods  were  found, 
and  which  was  further  impeached  by  reason 
of  his  admission  upon  cross-examination 
that  after  his  arrest  on  the  Wednesday  fol- 
lowing, and  before  he  confessed,  the  mag- 
istrate, Sam  Laughinghouse,  before  whom 
he  was  taken  for  trial,  gave  him  whiskey, 
and  told  him  they  would  turn  him  loose  if 
he  would  tell  on  the  other  boys,  and  that 
Gaskins,  the  prosecuting  witness,  had  told 
him  afterwards,  while  in  jail,  to  stick  to 
what  he  had  said,  and  gave  him  10  cents  in 
money  and  some  tobacco,  and  promised  him 
more  money  if  he  would  stick  to  what  he 
had  sworn  to  in  the  magistrate's  court)  the 
state  introduced,  after  exception  by  defend- 
ants, the  conduct  of  a  dog  called  a  blood- 
hound, as  testified  to  by  Brinson  and  Gas- 
kins. That  some  time  during  the  next  day 
Brinson  arrived  from  Kinston  with  his  dog, 
and  carried  him  to  the  window,  where  he 
smelt  in  a  basket,  and  was  then  carried  in- 
side, where  he  smelt  at  the  window,  and 
around  the  counters,  and  when  he  reached 
the  meat  block  he  barked,  and  then  went  to 
the  back  door,  and  smelt  the  steps,  and  went 
to  the  creek,  18  or  20  feet  away,  and  barked 
and  came  back,  and  then  trailed  about  the 
door  and  steps  and  up  the  street,  going  into 
divers  places,  and  finally  went  up  to  Dixon, 
one  of  the  defendants,  and  bayed  him,  and 
then  trailed  about,  and  afterwards  went  up 
to  defendant  Moore,  and  bayed  him>  •  It  was 
also  in  evidence  that  said  Moore  and  Dixon 
were  present  all  the  while  in  the  crowd 
while  the  dog  was  trailing,  and  frequently 
near  the  dog,  and  that  the  other  two  defend- 
ants Jesse  and  Joseph  Edwards  were  also 
there  in  the  crowd  near  the  dog  at  the  time. 
After  verdict  of  guilty  defendants  moved 
for  new  trial,  assigning,  among  others,  as 
error,  the  admission  as  evidence  of  the  con- 
duct of  the  dog,  either  to  establish  a  cir- 
cumstance or  to  corroborate  Rountree. 
Motion  overruled,  and  defendants  appealed. 

Messrs,  Swift  Galloway  and  A.  M. 
Moore  for  appellants. 

Mr,  R.  D.  Gilmer,  Attorney  General,  for 
the  State. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

While  the  bill  of  indictment  is  inartifl- 


North  Caboliha  Sufbkmb  Court. 


Sbpt.^ 


cially  and  carelessly  drawn,  yet  no  such  de- 
fect appears  upon  its  face  as  would  author- 
ise the  court  in  quashing  it  or  arresting 
judgment  after  verdict.  In  the  first  count 
several  articles  are  alleged  to  have  been 
stolen,  and  the  valuation  placed  upon  them 
all  is  fixed  at  $50.  Among  the  articles  ap- 
pears one  not  the  subject  of  larceny, — ^meat; 
but  all  the  otliers  are,  and  are  of  substan- 
tial value,  to  all  or  any  one  of  which,  if 
shown  to  have  been  stolen,  the  valuation  as- 
signed would  attach,  and  proof  of  larceny 
of  any  one  is  sufiicicnt.  State  v.  Martin,  82 
N.  C.  672.  In  the  second  count  the  same  ar- 
ticles are  alleged  to  have  been  received,  and 
the  same  valuation  assigned,  but  the  quan- 
tity and  number  of  pounds  are  not  stated. 
Defendants'  contention  upon  that  point  can- 
not be  sustained,  because  the  quantity  does 
not  enter  into  the  element  of  the  crime,  nor 
could  it  in  any  way  prejudice  the  defend- 
ants' defense.  So  it  is  held  that  charging 
the  larceny  of  a  "parcel  of  oats"  is  suffi- 
ciently certain.  State  v.  Brotm,  12  N.  C. 
(1  Dev.  L.)  137, 17  Am.  Dec.  662. 

We  think  the  objection  taken  to  the  intro- 
duction of  the  conduct  of  the  dog  should 
have  been  sustained  by  his  honor,  and  that 
lie  erred  in  admitting  it  as  evidence.  We  do 
not  base  our  opinion  upon  the  ground  that 
the  dog,  being  an  animal  of  instinct,  and  not 
possessed  of  reason,  and  ergo,  his  conduct 
would  not  be  a  circumstance  to  be  consid- 
ered in  connecting  a  person  with  an  act,  or 
in  corroborating  a  statement  made  by  a  wit- 
ness, but  upon  the  ground  that  we  fail  to 
see  that  it  was  a  circumstance  which  would 
tend  to  connect  the  defendants  with  the  lar- 
ceny, or  that  it  in  any  way  corroborated  the 
testimony  of  the  witness  Eountree.  It  is  a 
matter  of  common  knowledge  that  there  are 
many  breeds  ocf  dogs  endowed  with  special 
traits  and  gifts  peculiar  to  their  respective 
kind, — the  pointer  and  setter  take  instinc- 
tively to  hunting  birds;  the  hound  to  foxes, 
deer,  and  rabbits, — ^but  we  know  of  no  breed 
which  instinctively  hunts  mankind.  Yet  we 
do  know  that  dogs  are  capable  of  running 
the  tracks  of  human  beings,  as  is  frequently 
evidenced  by  the  lost  dog  trailing  his  mas- 
ter's track  long  distances  and  through 
crowded  streets,  and  finally  overtaking  him ; 
which  demonstrates  the  further  fact  that 
some  distinctive  peculiarity  exists  between 
different  persons  which  can  be  recognized 
and  known  by  a  dog.  And  it  is  a  well- 
known  fact  that  the  bloodhound  can  be 
trained  to  run  the  tracks  of  strangers,  and 
in  this  the  training  consists  only  in  being 
taught  to  pursue  the  human  track.  The 
gif£  or  powers  or  instincts  being  already 
inherent  m  the  animal,  he  is  induced  to  ex- 
ercise them  under  the  persuasive  influence 
and  protection  of  his  trainer  or  master. 
Once  trained  in  this  pursuit,  we  must  as- 
sume that  his  accuracy  depends,  not  upon 
his  training,  but  upon  the  degree  of  capacity 
bestowed  upon  him  by  nature.  Experience 
and  common  observation  show  that  among 
dogs  of  the  full  blood  and  full  brothers  or 
sisters  one  or  more  may  be  highly  proficient, 
while  others  will  be  inefficient,  unreliable, 
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and  sometimes  worthless.  Some  may  be 
acute  to  scent,  while  others  will  be  didl  to 
scent,  and  incapable  of  running  a  "cold'' 
track.  Then,  again,  we  may  find  the  most 
reliable  and  favorite  hound  taking  the 
fresher  track  which  crosses  his  trail,  or 
quitting  the  ''cold"  trail  of  a  fox,  and  fol- 
lowing the  *''hot"  track  of  a  deer  which  he- 
may  strike.  Likewise  the  pointer  or  setter 
may  abandon  a  "cold''  trail  of  a  covey  of 
birds,  and  follow  a  "warmer"  one  upon 
which  he  may  happen  to  run.  Or  the  squir- 
rel dog  may  leave  the  tree  at  which  he  has^ 
taken  his  stand  and  barked,  and  go  to  an- 
other, or  quit  entirely.  So  it  docs  no  vio- 
Jence  to  common  experience  to  assume  that 
dogs  are  liable  to  be  deficient  in  their  in- 
stincts. Therefore,  we  frequently  hear 
huntsmen  speak  of  some  dogs  as  "true"  and 
"staunch,"  while  others  will  be  denounced 
as  "unreliable"  or  "liars."  It  sometimes- 
happene  that  the  beet  trained  fox  hound» 
will  lead  their  master  into  a  rabbit  chase, 
or  a  pointer  will  hold  his  master  with  trem- 
bling excitement  while  he  "points"  a  terra- 
pin. Applying  common  knowledge  and  ex- 
perience, of  wnich  the  court  is  justified  in 
taking  notice,  in  connection  with  the  evi- 
dence, to  the  case  at  bar,  we  are  led  to  con- 
sider whether  there  is  any  evidence  tending- 
to  show  that  Brinson's  dog  pursued  either 
one  of  the  tracks  made  upon  the  premides  at 
the  time  of  the  commission  of  the  crime* 
After  scenting  at  the  Mindow  and  in  and 
around  the  store  and  upon  the  steps  leading 
to  the  ground,  he  went  18  or  20  feet  to  the 
creek,  and  then  barked  and  turned  back^ 
which  is  understood  by  all  followers  of 
hounds  to  mean  that  he  found  he  was  going- 
the  wrong  direction,  or  the  track  was  ao 
"cold"  he  could  not  follow  it>  or  that  he  wa» 
scenting  for  a  track,  and  had  failed  to  find 
one.  In  either  event  it  fails  to  be  any  evi- 
dence that  Jesse's  track  had  been  identified^ 
or  that  the  dog  had  discovered  any  track 
at  all,  or,  if  he  had  detected  a  track,  it  would 
not  follow  that  it  was  not  made  by  some  per- 
son other  than  Jesse.  And  if  it  be  that  he- 
did  discover  a  track,  and  it  was  too  cold  to- 
folldw,  a  like  condition  would  exist  as  to- 
the  tracks  of  others,  made  at  or  about  the- 
same  time.  This  incident  tends  rather  to- 
discredit  than  corroborate  Rountree,  for  he 
said  Jesse  went  across  the  bridge,  while  the- 
dog  went  18  or  20  feet  to  the  creek.  Had 
the  dog  been  trailing  Jesse's  track,  and  had 
Jesse  crossed  the  bridge,  the  dog  would  also 
have  gone  there,  and  taken  the  track  back, 
provided  it  had  not  become  too  cold  to  fol- 
low; or  if  for  any  reason  he  had  lost  the 
trail,  having  once  positively  identified  Jesse's- 
track,  then  surely  Jesse  would  have  been  the 
person  recognized  and  bayed  by  the  dog,  to- 
the  exclusion  of  others;  while,  on  the  con- 
'i  iry,  he  bayed  two  of  the  persons  who  did 
not  go  in  the  direction  of  the  creek  or  bridge, 
or,  if  they  did,  there  is  no  evidence  of  it,  and 
who  were  shown  to  have  been  on  the  premisea 
whence  the  trail  was  made  that  morning  a 
few  hours  before  the  dog  arrived,  and  it  ia 
not  improbable  that,  had  he  been  pressed  or 
urged,  he  would  have  identified  each  and 
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every  one  of  the  persons  present  at  the  store 
that  morning.  This  is  a  novel  feature  of 
eTidence  in  our  jurisprudence,  and  is  at- 
tended with  some  danger,  and  is  calculated 
to  excite  the  superstition  of  some  people 
that  the  exercise  of  that  instinctive  power, 
not  possessed  hy  human  beinss,  is  a  super- 
natural sigency  in  the  aid  of  human  justice, 
to  which  too  great  importance  may  be  at^ 
tached,  and  against  which  courts  will  have 
to  guard  when  the  occasion  arises. 

There  are  only  three  cases  cited  by  the 
attorney  general  (and  we  are  satisfied  that 
had  there  been  others  they  would  not  have  es- 
caped his  diligent  eye)  in  which  the  conduct 
of  a  dog  has  been  used  as  evidence.  One  is 
Hodge  ▼.  State,  98  Ala.  10,  13  So.  385,  in 
which  it  appears  that  tracks  of  a  peculiar 
character,  and  easily  identified,  were  found 
near  the  rear  of  the  house  in  which  the  mur- 
der was  committed;  that  a  dog  trained  to 
follow  human  tracks  was  put  upon  them, 
and  trailed  by  him  to  defendant's  house; 
that  the  tracks  found  at  the  house  of  de- 
ceased were  followed  by  several  persons  to 
the  defendant's  house,  being  measured  at 
various  points  along  the  route,  and  at  each 
of  such  points  identified  as  being  made  by 
the  same  shoes  as  were  the  tracks  at  the 

glace  of  murder;  that  the  route  thus  traced 
y  them  was  precisely  that  taken  by  the  dog 
throughout;  and. that  when  defendant  was 
soon  captured,  he  had  on  shoes  that  made 
tracks  precisely  corresponding  to  those 
traced  by  the  dog.  In  that  case  the  court 
held  that  the  conduct  of  the  dog  was  compe- 
tent to  go  to  the  jury  for  their  consideration, 
in  connection  with  all  the  other  evidence, 
as  a  circumstance  tending  to  connect  the 
defendant  with  the  crime.  In  another  case, 
Pedigo  v.  Com.  found  in  103  Ky.  41,  42  L. 
R.  A.  432,  44  S.  W.  143,  from  Kentuckv,  the 
court  held  (Guffy,  J.,  dissenting) :  ^'That 
in  order  to  make  such  testimony  [the  trail- 


ing of  a  track  by  a  dog]  competent,  even 
where  it  is  shown  that  the  dog  is  of  pure 
blood,  and  of  a  stock  characterized  by  acute- 
ness  of  scent  and  power  of  discrimination,, 
it  must  also  be  established  that  the  dog  in 
question  is  possessed  of  these  qualities,  and 
has  been  trained  or  tested  in  their  exercise 
in  the  tracking  of  human  beings,  and  that 
these  facts  must  appear  from  the  testimony 
of  some  person  who  has  personal  knowledge 
thereof.  We  think  it  must  also  appear  that 
the  dog  so  trained  and  tested  was  laid  on 
the  trail,  whether  visible  or  not,  concerning 
which  testimony  has  been  admitted,  at  a 
point  where  the  circumstances  tend  clearly 
to  show  that  the  guilty  party  has  been,  or 
upon  a  track  which  such  circumstances  in- 
dicated to  have  been  made  by  him.  When 
so  indicated,  testimony  as  to  trailing  by  a 
bloodhound  may  be  permitted  to  go  to  the 
jury  for  what  it  is  worth,  as  one  of  the  cir- 
cumstances which  may  tend  to  connect  the 
defendant  with  the  crime  of  which  he  is 
accused.  When  not  so  indicated,  the  trial 
court  should  exclude  the  entire  testimony  in 
that  regard  from  the  jury."  The  third  is 
Simpson  v.  State,  111  Ala.  6,  20  So.  572,  in 
which  the  evidence  of  trailing;  by  the  dog 
was  admitted  without  objection.  In  thi» 
case  there  is  no  evidence  to  connect  the  cir- 
cumstance of  the  baying  of  the  two  defend- 
ants, or  either  of  them,  with  the  making  of 
traeks  at  the  time  the  larceny  was  committed 
nor  is  there  any  evidence  that  the  dog  scent- 
ed any  that  were  then  made  by  either  of  the 
defendants,  nor  is  there  any  way  to  ascer- 
tain that  fact. 

The  evidence  admitted  failing  to  become 
a  circumstance  to  connect  the  defendants 
with  the  crime,  and  failing  to  become  a  cir* 
cumstance  in  corroboration  of  Rountree's 
testimony,  there  was  error  in  admitting  it^ 
and  there  must  be  a  new  triaL 
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Frank  SMITH. 

(65  Ohio  St.  70.) 

*1.  A  mine  boas  fvbo  lias  control  of  a 
mine,  with  power  to  hire  and  discharge  em- 
ployees, stands  for  and  In  place  of  the  owner 
or  operator  of  such  mine  as  to  matters  be- 
tween such  employees  and  owner  or  operator 

^Headnotes  by  the  Court. 


in  the  operation  of  such  mine ;  and  the  owner 
or  operator  Is  chargeable  with  whatever  such 
boss  knows  or  ought  to  know  In  the  operation 
of  such  mine. 

2.  Snch  mine  boaa  otifflit  to  Irnow^  e-rery 
fact  which  he  would  know  If  he  used  or- 
dinary care  and  diligence  in  performing  his 
duties  in  the  operation  of  such  mine. 

3.  "Where  anch  mine  boaa,  flnatead  of 
performing  hia  dntlea  in  and  about  the 
operation  of  such  mine  himself,  enjoins  the 
performance  of  such  duties  upon  a  miner 
In  his  employ  In  such  mine,  such  miner,  as 
to  the  performance  of  such  duties,  is  not  the 
fellow   servant   of  other  miners,   but,   as  to 


Note. — For  a  case  in  this  series  holding  that 
the  negligence  of  a  shift  boss  or  mine  foreman 
causing  injury  to  a  miner  Is  that  of  a  fellow 
■errant,  see  Petaja  t.  Aurora  Iron  Min.  Co. 
(Mich.)  32  L.  R.  A.  435. 

As  to  liability  of  master  for  negligence  of 
mine  bos^  required  by  statute  to  be  employed, 
see  Dorkin  t.  Kingston  Coal  Co.  (Pa.)  29  L. 
R.  A.  808. 

65L.R,  A. 


As  to  assignability  of  master's  duty  of  In- 
spection, see  note  to  WalkowskI  ▼.  Penokee  & 
G.  Consol.  Mines  (Mich.)  41  L.  R.  A.  on  page 
109. 

For  vice  prlnclpalshlp  as  determined  with 
reference  to  the  character  of  the  act  which 
caused  the  injury,  see  Lafayette  Bridge  Co.  ▼. 
Olsen  (C.  C.  App.  7th  C.)  54  L.  R.  A.  33,  and 
note. 
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tbem,  stands  In  the  same  relation  as  the  mine 
boss;  and  the  mine  boss  Is  chargeable  with 
whatever  notice  such  miner  has  or  ought  to 
have  while  so  performing  the  duties  of  snch 
boss. 

4.     In  tbe  bvalneas  of  mining  coal,  it  is 

the  duty  of  the  owner  or  operator  of  a  mine 
to  furnish  reasonably  safe  entries  for  the  in- 
gress and  egress  of  those  employed  In  such 
mine,  and  to  keep  such  entries  In  a  reasonably 
safe  condition,  and  the  miners  may  rely  and 
presume  that  this  duty  has  been  properly  per^ 
formed. 
I^.  It  la  tbe  daty  of  a  miner,  as  to  such 
entries,  to  use  ordinary  care  for  his  own 
safety,  in  Tlew  of  what  he  knows  or  ought 
to  know  as  to  the  condition  of  such  entries ; 
and  he  ought  to  know  every  fact  which  he 
would  know  If  he  exercised  ordinary  care 
to  keep  himself  informed  as  to  matters  con- 
cerning which  it  is  his  duty  to  inquire  in  the 
employment  in  which  he  is  engaged. 

(DavU  and  Shauck,  JJ,,  diBsenU) 

(June  25,  1001.) 

ERROR  to  the  Circuit  CJourt  for  Jackson 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  defendant's 
negligence.    Affirmed, 

'     Statement  by  Bnrkety  J.: 

^e  coal  company  is  a  corporation  own- 
ing and  operating  a  cool  mine,  and  has  in 
its  employ  what  is  known  as  a  bank  boss  or 
mine  boss,  and  employed  many  men  to  ope- 
rate its  mine,  one  being  Frank  Smith,  the  de> 
fendant  in  error.  There  is  an  entry  or  pas- 
sageway into  the  mine,  and  Mr.  Smith  was 
assigned  by  the  mine  boss  to  work  in  a  room 
<d  Uie  mine  adjoining  this  entry.  About 
October,  1895,  he  was  employed  by  said 
company  as  a  miner,  and  on  November  6, 
1890,  he  claims  to  have  drilled  two  holes 
into  the  face  of  the  coal  and  charged  them 
with  powder,  and  fired  one  off,  and  then  re- 
turned and  fired  the  fuse  of  the  other,  and 
ran  into  the  entry  to  a  place  about  60  feet 
from  the  fuse,  when  a  part  of  the  roof  of  the 
entry  fell  upon  him  before  this  last  shot  was 
discharged,  and  he  was  severely  injured. 
He  sued  the  coal  company  for  damages.  He 
averred,  in  substance^  in  his  petition,  that 
the  roof  of  the  entry  became  greatly  out  of 
repair  and  dangerous  sever  ad  months  be- 
fore his  injury,  by  reason  of  a  large,  heavy 
piece  of  slate  becoming  loose  and  liable  to 
fall;  that  the  condition  of  the  roof  of  the 
entry  was  well  known  to  the  company,  its 
agents  and  servants  who  were  his  superiors, 
and  who  were  in  charge  and  control  of  the 
entry;  and  that  the  condition  of  the  entry 
could  have  been  known  to  the  company,  its 
said  agents  and  servants,  by  the  exercise  of 
reasonable  care,  prudence,  and  caution;  and 
that  the  condition  of  the  roof  of  the  entry 
was  unknown  to  him,  and  could  not  have 
been  known  to  him  by  the  exercise  of  ordi- 
nary care,  prudence,  and  caution,  in  time 
to  have  prevented  his  injury;  and  that  he 
did  not  have  equal  means  with  the  company 
55  L.  R.  A. 


of  knowing  the  unsafe  and  dangeroius  condi- 
tion of  the  roof  of  the  entry.  He  further 
avers  that  the  company  negligently  and 
carelessly  failed  and  refused  to  repair  the 
roof  of  the  entry,  and  that  his  injury  was 
directly  caused  by  the  negligence  of  the  com- 
pany in  so  permitting  Uie  said  roof  to  so 
become  and  remain  out  of  repair,  without 
warning  to  him  of  its  dangerous  condition, 
and  that  he  was  without  fault  or  negligence 
in  the  matter.  The  answer  admits  the  cor- 
porate character  of  the  company,  that  it  was 
operating  the  coal  mine,  that  it  employed 
more  than  twenty-five  miners,  that  Smith 
was  so  employed  and  assigned  to  a  room  to 
work  and  had  to  pass  through  the  entry, 
and  was  injured  in  the  mine  at  the  date 
named;'  and  denies  all  and  singular  the  oth- 
er allegations  of  the  petition,  and  then  de- 
nies some  of  the  allegations  specially,  but 
these  special  denials  are  not  broader  than 
the  general  denial.  The  answer  further 
pleads  contributory  negligence  of  Smith  in 
this:  tliat  ^'without  making  a  cutting  or 
't>earing  in'  of  the  coal  in  his  said  room,  be 
drilled  a  hole  of  the  diameter  of  more  than 
2  inches,  and  the  depth  of  7  feet,  into  the 
face  of  the  coal,  and  placed  therein  a  great 
quantity,  to  wit,  4  pounds  or  more,  of  blast- 
ing powder,  tamped  it»  and,  after  firing  the 
fuse,  went  a  short  distance,  and  not  to  ex- 
ceed 60  feet  away,  and  stopped  to  await  the 
result  of  the  shot,  and  defendant  says  that 
the  injury  to  plaintiff,  if  any  he  received, 
was  the  direct  result  of  the  explosion  of 
said  shot,  which  took  place  immediately  be- 
fore plaintiff's  alleged  injury  and  the  con- 
cussion from  which  oaused  said  slate  to 
fall  upon  plaintiff,  without  any  wrong, 
fault,  or  negligence  of  this  defendant^  but 
solely  because  and  on  account  of  the  care- 
lessness, negligence,  and  want  of  caution  of 
plaintiff  in  putting  in  said  shot  to  the  depth 
and  in  the  manner  hereinbefore  alleged,  and 
using  said  very  great  and  excessive  amount 
of  powder  therein,  and  failing  and  neglect- 
ing to  go  far  enough  away,  and  staying 
within  the  said  shcnt  distance  from  said 
shot.  Defendant  further  says  that  if  said 
slate  was  loose  prior  to  the  date  of  its  al- 
leged fall,  it  had  no  knowledge  thereof,  and 
the  same  was  caused  by  plaintiff  and  others, 
coservants  with  him,  in  theretofore  using 
an  excessive  amount  of  powder  in  shooting 
said  coal  from  the  solid,  and  without  mak- 
ing any  cutting  or  'bearing  in,'  and  thus 
causing  a  greater  concussion  from  the  shoot- 
ing of  said  coal  than  was  necessary,  and 
which  could  easily  be  avoided  by  the  use 
of  less  powder  and  the  exercise  of  more 
labor  by  plaintiff  and  his  said  coservants, 
all  of  which  plaintiff  knew  and  in  which 
he  participated."  The  reply  is  in  legal  ef- 
fect a  general  denial  of  the  answer.  Upon 
the  trial  to  a  jury  the  following  admission 
was  made  and  carried  into  the  record  as  an 
agreement  between  the  parties:  ^That,  at 
and  before  the  date  of  the  injury  to  said 
Smith,  defendant  had  in  its  employ  at  all 
times  a  suflicient  number  of  careful  and  com- 
petent persons,  whose  dul^  it  was  to  look 
after  the  safety  d  all  enUies  in  its  mine^ 
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includine  the  entry  in  which  plaintiff  web 
injured." 

The  jury  brought  in  a  verdict  in  favor  of 
the  company.  A  motion  for  a  new  trial  was 
oTerruled,  and  judgment  entered  upon  the 
verdicty  to  ail  of  which  proper  exceptions 
were  saved.  The  circuit  court  reversed  the 
jud^ent  of  the  common  pleas,  for  the  fol- 
lowing reasons,  aa  shown  by  its  judgment 
of  reversal:  First.  The  court  erred  in  re- 
fusing to  admit  the  evidence  of  Robert  Pope 
upon  cross-ezaminatdon  on  page  7  of  the 
bill  of  exceptions.  Second.  The  court  erred 
in  its  general  charge  to  the  jury  as  excepted 
to  and  set  forth  on  page  15  of  said  bill  of 
exceptions,  in  the  use  of  the  words  "slight- 
est degree"  in  describing  the  character  or 
amount  of  contributory  negligence  that 
would  defeat  a  recovery.  Third.  The  court 
erred  in  refusing  to  give  the  fourth  special 
charge  as  requeued  by  the  plaintifT  below. 
Fourth.  The  court  erred  in  giving  special 
charges  numbered  8,  10,  12,  17,  and  2a,  as 
requested  by  the  defendant  below.  There- 
upon the  company  filed  its  petition  in  error 
in  this  court  seeking  to  reverse  the  judg- 
ment of  the  circuit  court,  and  asking  an 
affirmance  of  the  judgment  of  the  common 
pleas. 

'  Mr.  J.  M.  McGHliyray,  for  plaintiff  in 
error: 

The  mine  boss  was  the  only  personal  rep- 
resentative in  the  mine,  and  the  drivers, 
tracklayers,  day  men,  and  the  like,  to  whom 
was  referred  the  duty  of  looking  after  and  re- 
porting upon  the  condition  of  entry  roofs, 
were  ooservants  with  the  miners  and  with 
plaintiff,  and  no  recovery  could  be  had  for 
their  negligence  under  the  issues  made,  nor 
except  defendant  was  charged  with  the  hir- 
ing or  retention  of  incompetent  or  careless 
servants. 

Road  men,  as  were  the  drivers,  trackmen, 
and  day  hands  in  this  mine,  are  fellow  serv- 
ants of  the  miner. 

Traughear  v.  Loicer  Vein  Coal  Co.  62 
Iowa,  676,  17  N.  W.  775;  Columbus  d  X  R, 
Co,  V.  Webb,  12  Ohio  St.  475. 

One  who  enters  cmt  remains  in  the  room 
of  a  coal  mine,  knowing  the  roof  thereof  to 
be  unsafe,  or  having  the  means  at  hand  of 
knowing  the  uneafety  of  such  roof,  is  guilty 
of  such  negligence  as  will  prevent  recovery 
for  any  injury  he  may  sustain  by  the  fall- 
ing of  such  roof. 

Pittsburgh  d  W.  Coal  Co,  v.  Eistievenard, 
53  Ohio  St.  44,  40  N.  E.  725. 

Messrs,  Powell  4c  Enbanks  and  O.  O. 
HeCormiok,  for  defendant  in  error: 

The  master  is  bound  to  use  reasonable 
care  to  furnish  his  servants  a  safe  place  in 
which  to  perform  his  labor,  and  the  same 
care  in  making  their  access  and  departure 
lafe. 

Shearm.  ft  Redf.  Neg.  S  190. 

The  duty  cannot  be  delegated  to  any 
servant,  no  matter  what  may  be  his  rank  or 
station,  so  as  to  absolve  it  from  the  conse- 
quences of  the  necligence  of  the  servant  in- 
trusted with  the  duty. 

Western  Coal  d  Miti.  Co.  v.  Ingraham,  17 
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C.  C.  A.  71,  36  U.  S.  App.  1,  70  Fed.  219; 
Crispin  v.  Babbitt,  81  N.  Y.  616,  37  Am. 
Rep.  521;  Baltimore  d  0.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct. 
Rep.  014;  Shearm.  &  Redf.  Neg.  §^§  231-233; 
Beach,  Contrib.  Neg.  §§  328,  329;  Wood, 
Mast.  &  S.  §§  436,  438,  452;  Walkowski  v. 
Penokee  d  G.  Consol.  Mities,  115  Mich.  629, 
41  L.  R.  A.  33,  73  N.  W.  895;  Elledge  v. 
National  City  d  0.  R,  Co.  100  Gal.  282,  34 
Pa<5.  720. 

A  corporation  is  liable  to  an  employee 
for  negligence  or  want  of  proper  care  in  re- 
spect to  such  acts  and  duties  as  it  is  re- 
quired to  perform  as  master  or  principal, 
without  regard  to  the  rank  of  the  agent  In- 
trusted with  their  performance. 

Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  287, 
27  Am.  Rep.  510;  Dick  v.  Indianapolis,  C.  d 
L.  R,  Co,  38  Ohio  St.  389;  New  York,  C,  d 
at,  L,  R.  Co.  V.  Lambright,  5  Ohio  C.  C. 
433;  Cleveland,  C.  d  C.  R.  Co.  v.  Keary,  3 
Ohio  St.  202. 

Bnrket,  J.,  delivered  the  opinion  of  the 
court : 

The  coal  company  operated  its  mine  by 
means  of  a  mine  boss  who  had  authority 
to  hire  and  discharge  employees.  In  the 
operation  of  a  coal  mine,  such  a  mine  boss 
stan4fs  for  ajMl  in  plaee  of  the  company,  and 
iiis  acls'  an<^  omissions  in  the  operation  of 
the  yiine  4u:e- the  acta  a^d;omissioP3.  pf  the 
corporation.  He  le  .Hot  Jt  fellow^  itervant 
with  the  miners  employed' by  bira..  Aud,  if 
he  directs  one  of  the  miners  under  his  em* 
ploy  to  perform  some  of  the  dutiee  of  the 
mine  boss,  such  miner,  while  so  performing 
such  duties,  is  not  the  fellow  servant  of  the 
other  miners,  but,  while  not  so  performing 
the  duties  of  the  mine  boss,  he  would  be 
such  fellow  servant.  The  mine  boss  cannot 
delegate  his  duties  to  .a  miner  under  his 
employ,  so  as  to  relieve  the  company  from 
reeponsibility  for  negligence  in  the  dis- 
charge of  the  duties  of  the  mine  boss,  wheth- 
er such  neglisence  arises  from  the  acts  or 
omissions  of  H£e  mine  hoes,  or  of  some  miner 
under  his  employ,  and  by  him  directed  to 
perform  the  duties  of  such  boss.  The  entry 
in  which  Mr.  Smith  was  injured  was  not  a 
room  that  he  was  required  to  keep  in  a  safe 
condition  himself,  as  was  the  ca^e  in  Coal 
d  Min,  Co,  V.  Clay,  51  Ohio  St.  542,  sub 
nom.  Consolidated  Coal  d  Min,  Co.  v.  Floyd, 
25  L.  R.  A.  848,  38  N.  £.  610,  but,  on  the 
contrary,  the  entry  was  a  place  furnished  to 
the  miners  by  the  company,  through  its  mine 
boss,  and  the  duty  devolved  upon  the  mine 
boss  to  use  ordinary  care  in  making  and 
keeping  the  entry  in  a  reasonably  safe  con- 
dition for  the  protection  of  miners  passing 
in  and  out  through  and  along  the  same;  ana 
this  duty  could  not  be  shifted  by  the  mine 
boss  to  one  of  his  employees  so  as  to  relieve 
the  company  from  liability  for  the  negli- 
gence of  such  employee  while  in  the  perform- 
ance of  the  duties  of  the  mine  boss  as  to 
keeping  such  entry  in  a  safe  condition.  The 
principles  as  to  inspectors,  as  in  Columbus  d 
X.  R.  Co.  V.  Webb,  12  Ohio  St.  475,  are  not 
applicable  to  the  rolations  existing  between 
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A  mine  boew  and  his  employees,  because  the 
miners  are  uompletely  under  his  control,  and 
their  safety  depends  upon  his  vigilance  and 
the  proper  discharge  of  his  duties.  Our 
statutes  on  the  suDJeot  of  mining  (Rev. 
Stat.  §  G871)  indicate  a  public  policy  to  the 
effect  thai  mine  owners  shall  be  charged 
with  the  duty  of  making  their  mines  reason*- 
ably  safe  for  miners,  anid  miners  themselves 
are  also  required  in  certain  cases  to  look 
out  for  their  own  safety,  as  in  propping  the 
roofs  of  the  rooms  in  which  they  work,  the 
duty  of  furnishing  the  timbers  being  cast 
upon  the  company;  but  there  is  no  provi- 
sion requiring  the  miners  to  prop  or  look 
aiter  the  safety  of  entries.  That  duty  rests, 
therefore,  on  the  owners  of  the  mines.  The 
case  of  Troughear  v.  Lower  Vein  Coal  Co.  62 
Iowa,  576,  17  N.  W.  775,  is  cited  by  coun- 
sel for  plaintiff  in  error  to  sustain  his  con- 
tention. In  that  case  there  was  a  pit  boss 
who  had  no  authority  to  hire  or  discharge 
employees,  that  power  being  vested  in  a 
superintendent.  The  pit  Irass  discovered 
that  the  roof  of  the  mine  was  unsafe,  and 
it  was  the  duty  of  the  road  men  to  put  it 
in  proper  and  safe  oondition,  and  two  of 
them  undertook  to  do  so,  and  while  so  doing 
one  of  them  was  injured  by  the  negligence 
of  the  other.  The  road  men  were  not  per- 
fcMrming  the  duties  of  the  pit  boss  g/rjujuppi^ 
intendent,  but,  on  .^e-yootrki^^  wv©' P<5'''. 
forming  ^hejr  o^m.  ^^ie),  «n^*  wo-e  ^l&af>y 
.  ft1tc>iir,  jMTVEgiti^;  4i|i4  "^  ooufse^  one  could 
*.n«t*i>ecb^*again8t  the  company  for  an  in- 
Jury  caused  by  the  negligence  of  his  fellow 
servant.  There  are  many  cases  in  which  it 
has  been  held  that  duties  of  officers  and 
agents  cannot  be  delegated  so  as  to  relieve 
the  principal  from  liability,  and  among 
them  are  the  following:  Fortes  v.  Phillips, 
39  Ark.  17,  43  Am.  R^.  264;  Pullman  Pal- 
ace Car  Co,  V.  Laack,  143  111.  242,  18  L.  R. 
A.  215,  32  N.  E.  285;  Capper  v.  Louisville, 
E,  d  8L  L.  R.  Co.  103  Ind.  305,  2  N.  E.  749; 
TAndvall  v.  Woods,  41  Minn.  212,  4  L.  R.  A. 
793,  42  N.  W.  1020;  Flike  v.  Boston  d  A,  R, 
Co.  53  N.  T.  540,  13  Am.  Rep.  ^45;  Wooden 
V.  Western  N.  T,  d  P.  R,  Co,  43  N.  Y.  S.  R. 
218,  16  N.  Y.  Supp.  840;  Fuller  v.  Jetpett, 
80  N.  y.  46,  36  Am.  Rep.  575;  Knahtla  v. 
Oregon  Short  lAne  d  U.  V.  R,  Co,  21  Or.  136, 
27  Pac.  91 ;  Brahhits  v.  Chicago  d  N.  W.  R, 
Co,  38  Wis.  289;  Pike  v.  Chicago  d  A.  R, 
Co,  41  Fed.  95;  Stockmeyer  v.  Reed,  55  Fed. 
259;  Madden  v.  Chesapeake  d  0.  R,  Co,  28 
W.  Va.  610,  57  Am.  Rep.  695;  Lewis  v.  Bt, 
Louis  d  I,  M,  R,  Co.  59  Mo.  495,  21  Am. 
Rep.  385;  Colorado  Midland  R.  Co.  ▼.  Nay- 
Ion,  17  Colo.  501,  30  Pac.  249;  Elledge  v. 
yational  City  d  0,  R,  Co.  100  Cal.  282,  34 
Pac.  720;  Justice  v.  Pennsylvania  Co,  130 
Ind.  321,  30  N.  E.  303;  Loughlin  v.  Btate, 
105  N.  Y.  159,  11  N.  E.  371;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181;  Hannibal  d  8t. 
J.  R,  Co.  V.  Fow,  31  Kan.  586,  3  Pac  320; 
Atchison,  T,  d  8,  F.  R,  Co,  v.  McKee,  37 
Kan.  592,  15  Pac.  484;  Daves  v.  8outhem 
P.  Co.  98  Cal.  19,  32  Pac.  708;  Pennsylvania 
Co.  V.  Whit  comb.  111  Ind.  212,  12  N.  E. 
380 ;  Fisher  v.  Oregon  8hort  Line  d  U,  "N.  R. 
Co,  22  Or.  533,  16  L.  R.  A.  519,  30  Pac.  425; 
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Broum  v.  Minneapolis  d  Bt,  L.  R.  Co.  31 
Minn.  553,  18  N.  W.  834;  Mobile  d  M.  R. 
Co.  v.  Smith,  59  Ala.  245;  Miller  v.  South- 
ern P.  Co,  20  Or.  285,  26  Pac  70;  Moon  v. 
Richmond  d  A.  R.  Co.  78  Va.  745^  49  Am. 
Rep.  401;  Baltimore  d  0.  R,  Co.  v.  McKen- 
zic,  81  Va.  71. 

Plaintiff  in  error  urges  that  it  was  enti- 
tled to  a  peremptory  instruction  for  a  ver- 
dict in  its  favor,  in  view  of  the  admission 
on  the  trial  "that,  at  and  before  the  date 
of  the  injury  to  said  Smith,  defendant  had 
in  its  employ,  at  all  times,  a  sufficient  num- 
ber of  careful  and  competent  persons,  whose 
duty  it  was  to  look  after  the  safety  of  all 
cntd-ies  in  its  mine,  including  the  entry  in 
which  plaintiff  was  injured,"  and  in  view 
of  the  further  fact^  as  it  claims,  that  there 
was  no  statement  of  any  evidence  tending 
to  prove  knowledge  of  the  defect  on  the  poxt 
of  the  superintendent  or  mine  boss,  nor  that 
the  defect  was  open,  obvious,  apparent,  and 
dangerous,  or  of  common  knowledge  among 
the  employees  in  the  mine,  and  no  other  or 
further  evidence  concerning  it  than  that  of 
Edward  Gordon,  who  says  that  he  did  not 
consider  the  matter  of  sufficient  importance 
to  call  the  attention  of  the  mine  boss  to  it. 
A  sufficient  answer  to  this  claim  may  be 
found  in  the  fact  that  the  record  fails  to 
show  that  any  such  instruction  was  asked 
by  the  plaintiff  in  error,  or  refused  by  the 
court.  Again,  assuming  that  the  above  ad- 
mission concedes  that  the  mine  boss  aild  the 
track  layer,  Edward  Gordon,  who  had  the 
duty  enjoined  upon  him,  in  addition  to  his 
duty  as  track  layer,  to  inspect  and  keep  in 
repair  the  entry  in  question,  were  careful 
and  competent  persons,  whose  duty  it  waa 
to  look  aiter  the  safety  of  said  entry,  yet  it 
may  be  that  they  ware  negligent  in  the  per- 
formance of  their  said  duty  of  looking  after 
the  safety  of  said  entry.  The  evidence  tend- 
ed to  prove  that  the  mine  boss  was  not  ob- 
served by  anyone  testing  the  roof  of  that 
entry  for  three  months  before  the  accident. 
It  is  urged  that  there  is  no  evidence  tending 
to  prove  that  he  knew  the  unsafe  condition 
of  the  entry,  but  his  want  of  inspection  for 
three  months  while  blasts  of  powder  in  the 
adjoining  room  were  of  frequent,  if  not 
daily,  occurrence,  tended  to  show  thiU;  he 
ought  to  have  known  its  unsafe  cooditiofi. 
Masters  are  charged  with  notice,  not  <mly 
of  what  they  know,  but  also  of  what  they 
ought  to  know,  that  is,  of  &vhj  fact  which 
they  would  have  known  had  they  used  or- 
dinary care  and  diligence  in  performing 
their  duties.  Shearm.  ft  Redf.  Neg.  S  206. 
A^in  the  evidence  tended  to  show  that  this 
Edward  Gordon,  while  assisting  the  mine 
boss  in  the  performance  of  his  duty  of  looking 
after  the  safety  of  the  roof  of  this  entry, 
discovered  that  it  was  unsafe,  but  he  did  not 
report  it  to  the  boss,  because  he  did  not  con- 
sider it  very  dangerous,  and  did  not  think  it 
worth  while  to  tell  him.  This  knowledge, 
so  obtained  by  Edward  Gordon  while  per- 
forming the  duties  of  the  mine  bom,  is  tlie 
same  as  if  the  knowledge  had  been  obtained 
by  the  boss  himself,  and  binds  the  company. 
Tnere  was  therefore  sufficient  testimony  of 
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knowledge  of  the  unsafe  condition  of  the 
roof  of  the  entry,  and  of  negligence  in  not 
repairing  it,  to  submit  to  the  jury,  and  the 
<company  w«s  not  entitled  to  a  direction  for 
the  jury  to  bring  in  a  verdict  in  its  favor. 
Robert  Pope  was  a  boss  driver,  and  the 
mine  boss,  Thomas  Stiff,  enjoined  upon  him, 
in  addition  to  his  duty  as  such  driver,  the 
duty  of  inspecting  and  keeping  in  repair  the 
entry  in  question,  thus  performing  one  of 
the  duties  of  said  mine  boss.  The  defend- 
ant company  offered  Mr.  Pope  as  a  witness 
in  its  behalf,  and  the  following  question 
was  asked  and  answer  given: 

Q.  What,  if  any,  knowledge  at  the  time 
did  you  have  that  the  slate  in  the  roof  of 
the  entry  at  the  point  where  plaintiff  was 
injured  was  loose,  defective,  or  liable  to 
fall? 

A.  I  had  no  knowledge  whatever. 

On  cross-examination,  he  was  asked  the 
following  question  by  counsel  for  plaintiff 
Ijelcw: 

Q.  When,  if  at  any  time,  while  you  were 
working  under  Thomas  Stiff  as  mine  boss, 
did  you  inspect,  by  the  use  of  ordinary 
means  used  for  that  purpose,  the  entry  at 
the  point  where  plaintiff  was  injured,  or 
elsewhere  in  said  entry? 

Objection  being  made  to  this  question  by 
-counsel  for  the  company,  the  objection  was 
sustained  and  an  exception  taken.  The  cir- 
<uit  court  held  this  ruling  to  be  error. 
While  we  do  not  regard  this  as  of  much  im- 
portance, we  think  that  the  holding  of  the 
•circuit  court  was  right.  The  answer  would 
tend  to  show  whether  or  not  Mr.  Pope  had 
used  sufficient  diligence  in  the  perfornmnce 
of  the  duties  of  the  mine  boss. 

The  court  charged  the  jury  as  follows: 
I  instruct  you  that  the  plaintiff  in  his 
work  had  the  right  to  assume  that  the  roof 
where  the  slate  is  alleged  to  have  fallen  was 
in  a  reasonably  safe  condition.  If  the  plain- 
tiff, acting  upon  this  assumption,  used  a 
greater  quantity  of  powder  in  shooting  the 
-coal  than  a  reasonably  prudent  miner,  un- 
der the  same  conditions  and  circumstances, 
would  have  used,  and  said  charge  or  shot 
produced  a  concussion  that  in  the  slightest 
degree  contributed  to  produce  the  alleged 
fall  of  slate,  he  cannot  recover  in  this  case, 
teeause  such  act  would  constitute  negligence 
upon  his  part."  The  circuit  court  held  this 
part  of  the  charge  erroneous,  by  reason  of 
the  words  "in  the  slightest  degree."  This 
holding  of  the  circuit  oourt  was  in  accord- 
ance with  the  holding  of  this  court  in 
-Hchweinfurih  v.  Cleveland,  O,  C,  d  8t.  L,  R, 
Co.  60  Ohio  St.  215,  64  N.  EL  80,  and  was 
Tight.  The  fourth  special  charge  requested 
hy  the  plaintiff  bdow,  and  refused  by  the 
court,  and  which  refusal  the  circuit  court 
held  to  be  error,  is  as  follows:  "If  you 
find  from  the  evidence  that  the  roof  of  the 
entry  at  the  place  mentioned  had  become 
'Out  of  repair  and  dangerous,  and  tha;t  its 
■condition  was  known  to  the  defendant,  or 
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that  the  sajne  could  have  been  known  to  said 
defendant,  its  servants  and  agents,  who  had 
charge  and  control  of  said  entry,  in  time  to 
have  prevented  said  injury  complained  of, 
by  the  exercise  of  reasonable  care,  prudence, 
and  caution,  and  if  you  should  further  find 
that  tJie  condition  of  said  roof  was  unknown 
to  plaintiff,  and  that  he  had  not  equal  means 
with  the  defendant  of  knowing  of  the  unsafe 
and  dangerous  condition  of  said  roof,  and 
you  should  further  find  that,  while  he  (the 
plaintiff)  was  passing  through  and  along 
said  entry  a  piece  of  slate  which  had  become 
loose  fell  upon  and  injured  him,  then  your 
verdict  must  be  for  the  plaintiff."  This  re- 
quest is  too  broad,  as  it  allo^vs  the  plaintiff 
below  to  recover  even  though  he  was  at  fault 
himself.  The  limitation  that  if  he  was 
without  fault  on  his  part  should  have  been 
incorporated  into  the  request,  to  make  It 
sound  law.  True,  this  limitation  is  found 
in  the  general  charge,  but  that  cannot  have 
the  legal  effect  of  making  this  request  sound 
so  as  to  constituto  its  refusal  reversible  er« 
ror.  To  make  the  refusal  of  a  request  to 
charge  reversible  error,  the  request  must  be 
sound  law  throughout^  and  lacking  no  re- 
quired limitation.  Again,  the  general 
charge  fully  and  carefully  covers  the  phase 
of  the  case  included  in  this  request,  and  in- 
corporates the  limitation  as  to  the  plaintiff 
being  without  fault,  and,  the  proposition 
having  been  correctly  given  in  the  general 
charge,  there  was  no  error  in  refusing  a  spe* 
cial  charge  on  the  same  subject,  even  if  cor- 
rect. Knowledge  of  the  unsafe  condition  of 
the  roof  of  tlie  entry  on  part  of  the  serv- 
ants and  agents  who  had  charge  and  control 
of  the  entry  would  be  notice  to  the  company, 
whether  such  servants  and  agents  were  or 
were  not  the  superiors  of  the  plaintiff  and  in 
authority  over  him  in  other  matters.  In 
that  regard  the  request  was  not  defective, 
but  for  the  reasons  above  given  the  reversal 
founded  upon  the  refusal  t)f  the  request  is 
not  approved  by  this  court.  The  seoond  re- 
quest of  plaintiff  should  have  been  given 
without  modification,  because  notice  to  the 
servants  and  agents  who  had  control  of  the 
entry,  and  cared  for  and  inspected  it,  was 
notice  to  the  mine  boss  and  company,  and 
whether  they  were  ''superior  to  plaintiff  and 
in  authority  over,  him"  or  not  in  other  mat- 
ters could  make  no  difference. 

The  court  chareed  the  eighth  special  re- 
quest of  the  defendant  below  as  follows :  "If 
you  find  from  the  evidence  that  plaintiff,  at 
the  time  of  and  before  his  injury,  knew  that 
the  roof  of  said  entry  was  unsafe,  or  had 
the  means  and  opportunity  to  ascertain  ito 
defective  condition,  and  did  not  avail  him- 
self of  such  opportunity,  or  use  the  means 
at  hand,  then  he  was  guilty  of  suoh  negli- 
gence as  will  prevent  his  recovering  in  this 
action  for  any  injury  he  may  have  received, 
and  your  verdict  must  be  for  the  defend* 
ant."  The  circuit  court  held  this  to  be  er- 
ror, and  we  concur  in  that  holding.  If  the 
plaintiff  below  knew  the  roof  of  the  entry 
to  be  unsafe,  and  entered  notwithstanding 
such  knowledge,  he  was  negligent  and  ought 
not  to  recover;  but»  as  it  was  the  duty  of 
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the  mine  boee  to  fumlBh  a  reasonably  safe 
entry,  and  to  keep  it  in  a  reasonably  safe 
condition,  the  miners  oould  rely  upon  that 
duty  being  performed,  and  were  not  required 
to  test  and  inspect  the  roof  of  the  entry 
themselvee,  and  were  not  charged  with 
knowledge  of  its  unsafe  condition,  further 
than  the  knowledge  they  would  ordinarily 
obtain  in  the  proper  disoharge  of  the  work 
they  were  employed  to  perform.  The  law 
IS  stated  thus  by  Shearm.  &  Redf.  Neg.  § 
217:  "A  servant  is  chargeable  with  actual 
notice  of  every  fact  which  he  would  have 
known  had  he  exercised  ordinary  care  to 
keep  himself  informed  as  to  matters  con- 
cerning which  it  was  his  duty  to  inquire." 
A  miner  is  required  by  Rev.  Stat.  S  6871, 
to  prop  the  room  in  which  he  works  and 
keep  it  in  a  safe  condition,  and  therefore  he 
must  use  the  means  at  hand  to  ascertain  its 
safety  before  entering,  but  no  such  duty  is 
enjoined  upon  him  as  to  an  entry.  The 
court  also  erred  in  giving  the  seventh  spe^ 
cial  charge  asked  by  defendant  in  so  far  as 
regards  the  means  and  opportunity  of  plain- 
tiff to  ascertain  the  condition  of  the  roof  of 
the  entry. 

Special  charge  No.  10,  given  at  request 
of  defendant ' below,  is  as  follows:  "That 
if  you  find  from  the  evidence  that  the  fall 
of  slate  upon  plaintiff  was  caused  by  the 
jar  or  concussion  from  the  shot  fired  by 
plaintiff  in  an  adjacent  room,  and  that  such 
slate  fall  did  not  extend  into  the  middle  of 
the  entry,  where  drivers,  miners,  and  other 
employees  walked  while  going  to  and  from 
their  work,  then  your  verdirt  must  be  for 
the  defendant,  for  the  reason  that  the  plain- 
tiff was  not  injured  at  a  point  or  place 
where  defendant  had  any  reason  to  expect 
that  any  of  its  employees  would  pass."  The 
giving  of  this  charge  the  circuit  court  held 
to  be  error,  and  we  think  rightly.  It  was 
the  duty  of  the  company  to  keep  the  roof  of 
the  whole  entry  4n  a  reasonably  safe  condi- 
tion. Miners  passing  in  and  out  would  of- 
ten meet  cars,  and  would.be  compelled  to 
turn  aside,  and  they  had  a  right  to  be  pro- 
tected while  doing  so.  On  the  occasion  of 
the  injury  in  question,  there  was  a  car  on 
the  tiuck  which  compelled  plaintiff  below 
to  take  to  the  side  of  the  entry,  and  while 
so  doing  he  had  a  right  to  be  reasonably 
protected,  and  the  company  should  have 
anticipated  such  occurrences. 

The  seventeenth  special  diarge  Is  in  sub- 
stance the  same  as  the  tenth,  and  is  open  to 
the  same  objection. 

The  twelfth  special  charge  on  behalf  of 
defendant  below  is  as  follows :  "If  you  find 
from  the  evidence  that  the  fall  of  slate 
which  injured  plaintiff  was  simultaneous 
with  the  explosion  of  the  shot  by  him  fired 
in  an  adjacent  room,  or  very  shortly  there- 
after, it  is  your  duty  to  inquire  whether  the 
said  slate  would  have  fallen  at  said  time 
but  for  the  concussion  of  said  shot,  and,  if 
you  find  that  the  said  shot  was  excessively 
large,  then  your  verdict  must  be  for  the  de- 
fendant." The  circuit  court  properly  held 
the  giving  of  this  to  be  error.  Under  this 
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charge  the  lury  might  find  that  the  slat» 
would  have  fallen  at  the  time  it  did  without 
the  concussion  of  the  shot,  and  yet  if  they 
should  find  that  the  shot  was  excessively 
large,  even  though  it  did  not  cause  the  slate- 
to  fall,  they  must  bring  in  a  verdict  for  the 
defendant.  If  the  shot  was  excessive,  and 
not  such  as  was  ordinarily  used,  and  caused 
the  slate  to  fall,  the  roof  being  in  a  reason- 
ably safe  condition,  the  plaintiff  caused  jiis 
own  injury  and  should  not  recover.  And  iT 
the  shot  was  not  excessive,  and  was  such 
as  is  ordinarily  used,  and  still  caused  the 
slate  to  fall,  the  roof  being  in  a  reasonably 
safe  condition,  the  falling  of  the  slate  was- 
what  is  known  as  an  inevitable  accident,  for 
which  there  could  be  no  recovery,  and  a 
ciiarge  alone  tiiose  lines  would  be  proper, 
but  the  special  charge  as  given  was  error. 

Special  charge  No.  2a,  given  at  the  re- 
quest of  defendant  below,  is  as  follows: 
"If  you  find  from  the  evidence  that  there 
was  a  fall  of  slate  in  front  of  the  room  in 
which  Smith  worked  some  time  prior  to  the 
date  of  alleged  injury,  which  was  cleaned 
up  by  defendant's  employees,  who  were  com- 
petent for  the  purpose,  and  who,  at  said 
time,  put  the  roof  of  said  entry  at  said  point 
in  such  condition  that  they  considered  it. 
reasonably  safe,  then  plaintiff  cannot  receiv- 
er in  this  action,  even  though  you  should 
find  that  said  work  was  not  properly  done, 
or  said  roof  made  reasonably  safe,  and  the* 
defendant  could  not  in  the  exercise  of  ordi- 
nary care  have  known  that  it  was  improper- 
ly done."  The  circuit  court  held  this  to  be 
error,  in  which  holding  we  conour.  The  fall 
of  slate  in  front  of  Smith's  room  was  some- 
four  months  before  the  accident,  and  not  at 
the  place  in  the  entry  where  the  slate  fell 
upon  Mr.  Smith,  and  what  was  done  at  that 
place  could  not  rule  the  law  as  to  the  place- 
in  the  entry  where  Smith  was  injured. 

It  seems  that  the  circuit  court  was  of 
opinion  that  Edward  Gordon  and  Robert 
Pope,  upon  whom  was  enjoined  the  duty  or 
performing  the  duties  of  the  mine  boss  as 
to  looking  after  the  safety  of  the  roof  of 
said  entry,  in  addition  to  tikelr  other  duties, 
were,  while  so  performing  the  duties  of  the 
mine  boas,  the  fellow  servants  of  plaintiff 
below  and  the  other  miners,  and  therefore 
held  several  charges  good  which  were  dear- 
ly erroneous,  among  them  being  special 
charge  la,  which  was,  in  effect^  that  knowl- 
edge on  the  part  of  Gordon  of  the  defect  ia 
the  roof  of  the  entry  oould  not  charge  the 
defendant  with  notice  of  such  defective  con- 
dition, either  actual  or  constructive. 

Upon  a  retrial  of  the  case,  the  charge, 
and  especially  that  part  oovered  by  the  re- 
quest of  defendant,  should  be  recast,  so  as- 
to  conform  as  near  as  may  be  to  this  opin- 
ion. 

The  judgment  of  the  Oirouit  Court  is  a/- 

firmed, 

Minsliall,  Ch.   J.,   and  Williams   and 
Spear,  JJ.,  concur.    Davis  and  SHanok^ 

J  J.,  dissenU 
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STATE  of  Ohio  em  rel  HYGEA  MEDICAL 

COLLEGE 


V, 


K.  R.  COLEMAN  et  al.,  as  Ohio  State  Board 
of  Medical  Registration  and  Examination. 

(64  Ohio  St.  877.) 


'The  writ  of  mandmiiius  'will  aot  !«■«• 
on  tlie  relmtioB  of  m  medleml  colleffo 

to  compel  the  Btate  board  of  medical  regie* 
tratton  and  examination  to  recognise  the  col- 
lege as  a  medloU  Institution  In  good  standing* 
nor  to  compel  the  board  to  issue  certificates 
to  practise  medicine  In  this  states  to  holders 
of  diplomas  from  such  college. 


(March  26,  1901.) 

N^  DEMURRER  to  an  application  for  a 
writ  of  mandamus  to  compel  respondents 
to  recognize  relator  as  a  legally  chartered 
medical  institution  in  good  standing.  Sue- 
taified. 


0 


Statement  by  the  Court  t 

This  action  is  brought  to  compel  the 
State  Board  of  Medical  R^stration  and  Ex- 
amination to  recognize  the  relator  as  a 
''legally  chartered  medical  institution  in 
go^  standing/'  and  to  issue  to  its  gradu- 
ates who  may  hereafter  apply  to  the  board 
for  that  purpose  certificates  authorizing 
them  to  engage  in  Uie  practioe  of  medicine 
in  this  state.    The  petition  is  as  follows : 

"The  plaintiff  says  that  the  defendants 
constitute  the  Ohio  State  Board  of  Medical 
Registration  and  Examination^  under  the 
provisions  of  Ohio  Rev.  Stat.  $  4403,  as 
amended  February  27,  1896  (92  Ohio  Laws, 
p.  44). 

"(1)  Plaintiff  further  says:  That  the  re- 
lator was  duly  incorporated  under  the  laws 
of  the  said  state  of  Ohio  on  the  4th  day  of 
October,  1893,  as  a  medical  college,  at  Cin- 
cinnati, Ohio,  and  thereafter  at  once  fully 
perfected  its  organization,  acquired  prop- 
erty, and  on  the  6th  day  of  November,  1893, 
its  trustees  filed  in  the  office  of  the  secretary 
of  state  of  Ohio  a  schedule  of  the  kind  and 
value  of  a  part  of  its  property  in  value  over 
five  thousand  dollars  ($5,000),  which  sched- 
ule was  verified  by  the  oaths  of  its  trustees; 
sod  thereupon  said  trustees  appointed  a 
president,  professors,  tutors,  and  other 
agents  and  officers,  as  provided  in  Ohio  Rev. 
Stat.  $  3726,  which  was  then  and  is  now  as 
follows:  'Sec.  3726.  The  trustees  of  a  col- 
lege, university,  or  other  institution  of  learn- 
ing incorporated  for  the  purpose  of  promotr 
ing  education,  religion,  morality,  or  the 
fine  arts,  which  has  acquired  real  or  per- 
sonal property  of  the  value  ci  $6,000,  and 

*Headnote  hy  the  Coubt. 

Note. — As  to  power  of  courts  to  review  de- 
termination  of  board  of  medical  commissioners 
as  to  standing  of  medical  college,  see  Iowa 
Eclectic  Medical  College  Asso.  v.  Schrader 
(Iowa)  20  L.  B.  A.  865,  with  note  as  to  Ju- 
dicial power  to  review  action  of  boards  in  re- 
spect to  licenses  of  physicians,  dentists,  etc., 
lenerally,  indnding  mandamus  to  compel  ac- 
tion thereby. 
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which  has  filed  in  the  office  of  the  secretary 
of  state  a  schedule  of  the  kind  and  value  of 
such  property,  verified  by  the  oaths  of  the 
trustees,  may  appoint  a  president,  profes- 
sors, and  tutors,  and  any  other  necessar^r 
agents  and  otticera,  and  fix  the  compensation 
of  each,  and  may  enact  such  by-laws,  not  in- 
consistent with  the  laws  of  this  state  or  of 
the  United  States,  for  the  government  of 
the  institution,  and  for  conducting  the  af- 
fairs of  the  corporation,  as  they  may  deem 
necessary;  and  may,  on  the  recommendation 
of  the  faculty,  confer  all  such  degrees  and 
honors  as  are  conferred  by  colleges  and  uni« 
varsities  of  the  United  States,  and  such 
others  having  reference  to  the  course  of 
study,  and  the  accomplishments  of  the 
student  as  they  may  deem  proper.'  That 
thereupon  this  relator  became  vested  with 
the  certain  rights  granted  in  said  section^ 
and  has  sought  to  enjoy  the  same  ever  sinoe^ 
as  it  lawfully  might.  That  among  said 
vested  rights  is  the  right  to  carry  on  a 
medical  college,  and  the  right  to  grant  diplo- 
mas to,  and  confer  the  degree  of  doctors  of 
medicine  upon,  its  regular  graduates,  and 
the  right  to  enter  into  various  contracts 
necessary  and  proper  for  such  purposes; 
which  said  relator  has  done.  That  said  law 
of  February,  1896  (92  Ohio  Laws,  44,  Rev. 
Stat.  S  4403o),  under  which  said  board  was 
organized,  required  a  graduate  of  medicine 
or  surgery,  before  practising  either,  to  pre- 
sent his  diploma  to  said  board  'for  verinca* 
tion.'  That  said  law  further  provided :  'Ac- 
companying such  diploma  the  applicant 
shall  file  his  affidavit,  duly  attested,  stating 
that  the  applicant  is  the  person  named  in 
the  diploma  and  is  the  lawful  possessor  of 
the  same,  and  giving  his  age  and  the  time 
spent  in  the  study  of  medicine.  If  the  board 
shall  find  the  diploma  to  be  genuine,  and 
from  a  legally  chartered  medical  institution 
in  good  standing,  as  determined  by  the 
board,  and  the  person  named  therein  be  the 
person  holding  and  presenting  the  same,  the 
board  shall  issue  its  certificate  to  that  ef- 
fect, signed  by  its  president  and  secretary/ 
That  the  provision  of  said  law,  'in  good 
standing  as  determined  by  the  board,'  gives 
to  said  board  an  unlimited  power  and  discre* 
tion  by  adverse  action  to  render  totally  use-^ 
less  and  valueless  the  valuable  franchises 
granted  by  the  state  to  this  relator,  which 
impairs  and  destroys  its  vested  rishts  afore* 
said,  imposes  new  and  unreasonftme  burdena 
upon  it,  puts  within  the  uncontrolled  power 
of  said  board  (without  the  right  of  appeal 
to  this  relator)  its  very  existence,  and  is, 
therefore,  in  this  particular,  in  conflict  with 
S  28,  art.  2,  of  the  Constitution  of  Ohio,  as 
being  retroactive,  and  impairing  the  obliga- 
tion of  contracts;  and  in* conflict  with  9  10^ 
art.  1,  of  the  Constitution  of  the  United 
States,  and  also  the  6th  and  14th  •  Amend- 
ments thereto,  as  impairing  the  obligation 
of  contracts,  and  depriving  the  relator  of 
ita  prcyperly  without  due  procese  of  law. 

"(2)  Plaintiff  further  says:  That  said 
law  of  February  27,  1896,  recognized  all 
schools  of  medicine  then  existing  in  this 
state,  of  which  this  relator  was  one,  and 
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provided  for  their  proportionate  reprcsen- 
xation  on  said  board;  but  that  this  relator 
was  ignored  in  the  formation  of  said  board, 
•because  of  the  unreasonable  antagonism  and 
prejudice  against  it,  as  a  new  school  of 
medicine,  by  the  older  school  followers  and 
graduates,  who  secured  all  the  appoint- 
ments thereon,  as  was  arranged  by  them 
while  the  law  was  pending,  and  before  its 
final  passage.  That  this  relator  was  organ- 
ized, and  has  been  conducted  as,  in  effect, 
a  new  school  of  medicine,  along  progressive, 
modern,  and  logical  lines  of  thought,  involv- 
ing, in  brief,  the  treatment  of  diseases  by  the 
use  primarily  of  strictly  hygienic  measures, 
and  discouraging  and  minimizing  the  use  of 
drugs,  especially  those  of  a  poisonous  char- 
acter, although  fully  teaching  in  the  regular 
way  their  uses  and  abuses;  and  in  this  it 
ivas  and  U  the  only  school  of  its  kind  in 
Ohio,  and  has  received  at  the  hands  of  other 
schools  and  their  graduates  and  adherents 
the  usual  unfair,  one-sided,  and  sometimes 
malicious  treatment  accorded  a  new  school 
l>y  those  that  are  older,  and  established  upon 
<liffeTent  lines  of  thought  and  practice.  That 
the  members  of  said  board  are  adherents 
and  graduates  of  other  schools  of  medicine, 
and  are  not  free  from  the  prevailing  preju- 
dice existing  among  them  against  this  rela- 
tor as  a  new  school,  and  that  the  president 
of  said  board  has  been  especially  hostile,  il- 
liberal, and  arbitrary  towards  this  relator, 
without  cause  therefor.  That  the  first  ses- 
fiion  of  this  relator  commenced  on  the  4th 
day  of  January,  1894,  and  that  regular  ses- 
fiions  have  been  held  each  year  since  up  to 
the  time  of  the  first  adverse  action  of  said 
board  hereinafter  set  forth,  and  since  then 
in  all  classes  having  students  in  attendance. 
That  in  length  of  sessions,  number  of  years 
for  graduation,  curriculum,  equipment,  en- 
trance qualifications,  final  examinations, 
recommendation  of  faculty  to  graduate,  and 
in  all  other  essential  matters  connected  with 
the  conduct  of  a  medical  college,  this  relator 
has  always  conformed  to  the  law,  the  prac- 
tice of  reputable  medical  colleges  in  Ohio, 
and  the  suggestions  of  the  American  Asso- 
ciation of  Medical  Colleges  of  the  United 
States.  That  its  students  have  been  fully 
and  carefully  prepared  and  instructed  in  all 
the  branches  of  medical  study,  by  able  and 
competent  professors  and  teachers,  with 
facilities  ample  for  that  purpose,  and  have 
been  given  <^ploma8  only  when  thoroughly 
qualified  for  the  responsible  duties  of  doc- 
tors of  medicine;  and  that  this  relator  is 
now,  and  since  its  first  incorporation  has 
been,  'a  legally  chartered  medical  institution 
in  good  standing*  in  this  state.  That  said 
board,  in  1896,  adopted  resolutions  defining 
what  medical  colleges  must  teach  in  order 
-that  they  might  be  recognized  by  the  board 
as  'in  good  standing,'  and  that  this  relator 
has  at  all  times  taught  its  students  all  and 
^more  than  the  terms  of  said  resolutions  ex- 
pressed, and  in  every  respect  has  not  been 
•deficient  thereunder.  That  full  information 
•of  the  work  and  purposes  of  this  velator  has 
'been  from  time  to  time  furnished  said  board, 
And  that  nothing  has  been  misrepresented  or 
55  L.  R.  A. 


concealed.  That  since  1896  the  faculty  of 
the  relator  has  been  composed  of  reputable 
physicians,  in  active  practice,  duly  registered 
by  said  board,  except  as  to  a  small  minority 
thereof,  who  resided  in  Kentuckv  and  In- 
diana, who  were  reputable,  in  full  practice, 
and  registered  in  their  respective  states. 
That  the  board  of  trustees  of  the  relator  are 
well-known  business  men  in  Cincinnati,  who 
have  confidence,  from  actual  experience,  in 
the  school  of  medicine  adopted  by  the  rela- 
tor, as  said  defendants  have  been  repeatedly 
informed.  That  said  defendant  board  has 
never  made  a  full,  careful,  and  impartial  in- 
vestigation of  this  relator,  has  never,  by  com- 
mittee or  otherwise,  attended  any  of  its 
lectures,  but  has  simply  contented  itself  with 
a  show  of  fairness  to  cover  a  tacitly  prede- 
termined adverse  decision.  That  in  the  sum- 
mer of  1896  said  board  examined  under  oath 
certain  of  the  then  faculty  of  this  relator, 
whose  testimony  clearly  afiirmed  its  good 
character,  and  plainly  described  its  policy 
as  a  school.  That  at  about  the  same  time 
said  board  appointed  a  committee  of  Cin- 
cinnati physicians,  not  on  said  board,  to  ex- 
amine and  report  upon  the  equipment  of  this 
relator,  and  that  said  committee  did  examine 
the  same,  and  reported  the  relator  as  well 
equipped  for  a  small  college.  That  this 
plaintiff  is  informed  and  believes  the  mem- 
bers of  the  board  at  the  same  time  and  at 
other  times  did  covertly  and  secretly,  with- 
out notice  to  or  the  knowledge  of  this  rela- 
tor, interview  and  examine  other  witnesses 
as  to  the  character  of  this  relator,  who  were 
prejudiced  against  it,  thus  depriving  the  re- 
lator of  the  opportunity  to  know  and  rebut 
the  evidence  against  it.  That  after  this 
hearing  the  board  decided  that  this  relator 
was  not  a  'legally  chartered  medical  institu- 
tion in'  good  standing,'  and  so  notified  it, 
whereupon  the  relator  requested  said  board 
to  specify  in  what  particulars  it  was  de- 
ficient, which  specifications  the  board  de- 
clined to  give.  That  said  board  has  never 
given  this  relator  a  fair  hearing  with  knowl- 
edge of  what  was  claimed  against  it,  nor  an 
opportunity  to  hear,  know,  and  rebut  evi- 
dence adverse  to  it ;  nor  has  said  board  ever 
advised  the  relator  of  its  objections,  and  giv- 
en an  opportunity  to  fairly  hear  and  over- 
come the  same.  That  three  (3)  members  of 
the  board,  in  1896,  being  the  president  there- 
of and  the  two  (2)  members  from  Cincin- 
nati, were  connected  with  and  interested  in 
competing  medical  colleges,  and  endeavored 
to  prevent,  and  have  prevented,  physicians 
from  accepting  places  on  the  faculty  of  the 
relator,  and  have  discouraged  and  discoun- 
tenanced those  already  serving  in  that 
capacity;  and  that  three  (3)  members  of 
said  board  are  a  controlling  number  thereof, 
under  the  terms  of  said  law  making  the 
concurrence  of  five  (6)  out  of  the  seven  (7) 
members  thereof  necessary  for  legal  action. 
That  in  July,  1898,  the  relator  filed  an  ap- 
plication with  said  board  for  a  reversal  of 
its  previous  action,  and  recognition  of  the 
reAatoir  as  'in  good  standing,'  a^  at  the  same 
time  four  (4)  of  its  five  (6)  graduates  of 
1898  filed  in  due  form  of  law,  with  said 
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board,  applications  for  certificates  to  prac- 
tise medicine;  and  pending  these  various  ap- 
|)lication8  the  trustees  and  faculty  of  the  re- 
lator presented  to  said  board  a  statement  in 
writing  of  its  proper  conduct  in  the  past, 
and  a  pledge  of  its  future  adherence  to  rep- 
utable methods  azKi  work.  That  said  board 
filed  said  application,  and,  seeking  to  harass, 
vex,  and  delay,  and  thus  destroy  the  relator, 
inspired  a  suit  in  qu6  warranto  in  this  court 
(No.  6,199)  against  the  relator,  without 
probable  cause,  and  with  malice,  to  oust  it 
from  its  franchises,  which  suit  was  promptly 
dismissed  on  hearing.  That  in  July,  1899, 
after  a  full  year  of  unnecessary  and  vexa- 
tious delays,  the  relator  meantime  urging 
fair  hearing  and  action,  said  applications 
were  rejected  on  the  sole  ground  that  the 
board  had  found  that  the  relator  was  not  'a 
legally  chartered  medical  institution  in  good 
standing,'  and  again  no  specifications  were 
furnished  against  the  relator,  nor  any  fair 
and  impartial  hearing  had  thereon,  although 
often  requested ;  and  that  in  the  various  par- 
ticulars aforesaid  said  board  has  acted  in 
gross  abuse  of  the  discretion  vested  in  it  by 
the  law  of  its  creation.  Tliat  the  turning 
down  of  this  relator  by  said  board  was  given 
by  it  to  the  public  press,  and  heralded  to  the 
world,  and  resulted  in  crippling  and  practi- 
cally destroying  the  business  of  the  relator 
since  1696.  That  only  five  ( 5 )  persons  have 
graduated  and  received  diplomas  since  1896, 
being  those  of  1898  aforesaid ;  and  that  oth- 
ers who  had  matriculated  have  dropped  out 
by  reason  of  the  action  of  said  board  afore- 
said, 60  that  only  two  (2)  of  its  many  stu- 
dents now  remain  with  the  relator.  That 
some  years  since  1896  have  been  entirely 
without  a  class  and  the  growing  classes 
and  patronage  with  which  it  was  fa- 
vored up  to  1S96  have  been  swept  away 
by  the  adverse  actions  of  said  lK>ard,  to 
the  damage  of  this  relator  in  the  sum  of 
125,000.  Wherefore  plaintiff  prays  a  writ 
of  mandamus  requiring  said  bcMird  to  recog- 
nize the  relator  as  a  'legally  chartered  medi- 
cal institution  in  good  standing,'  and  to  is- 
sue its  certificates  to  the  holders  of  diplo- 
Toas  from  this  relator  who  may  apply  to  it 
in  proper  form  of  law,  and  that  this  relator 
may  recover  damages  in  the  sum  of  $25,000, 
and  costs." 

The  defendants  have  filed  a  general  de- 
murrer to  the  petition,  upon  which  the  cause 
is  submitted  to  the  court  for  final  disposi- 
tion. 

Mr.  R.  E.  Westfall,  with  Mr.  F.  8. 
Konaett*  Attorney  General,  for  defend- 
ant in  snpport  of  demurrer : 

The  degree  of  interest  shown  by  the  ap- 
plications to  be  in  the  plaintiff  is  not  suffi- 
cient to  make  it  a  proper  party  plaintiff. 

State  ex  rel,  Meyer  v.  Henderaotif  38  Ohio 
St.  644;  State  ex  rel,  Oehkoah  Bd,  of  Edu.  v. 
Bahen,  22  Wis.  660;  Stoddard  v.  Benton,  6 
Colo.  508. 

A  sweeping  order  covering  future  or  pres- 
ent graduates  of  the  Hygea  College  should 
not  be  made  by  this  court  on  the  applica- 
tion of  the  college,  but  each  applicant  must 
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be  required  to  prosecute  his  own  claim  to  a 
certificate  by  a  separate  writ. 

14  Am.  &  Eng.  £nc.  Law,  p.  19. 

The  Ohio  State  Board  of  Medical  Regis- 
tration and  Examination  is  invested  with 
discretionary,  deliberative,  and  quasi- judi- 
cial duties  and  powers. 

Rev.  Stat.  §§  4403a,  c;  State  ex  rel.  Atty. 
Oen.  V.  Hygeia  Medical  College^  60  Ohio  St. 
122,  64  N.  E.  86;  France  v.  State,  67  Ohio 
St.  1,  47  N.  E.  1041. 

If  such  is  the  status  of  the  board,  and  it 
is  invested  with  such  powers  and  duties, 
mandamus  does  not  lie  to  control  the  exer- 
cise of  its  discretion  and  deliberations. 

2  Spelling,  Extraordinary  Relief,  M  1384, 
1394,  1433,  1469,  1467,  1476,  1481,  1519, 
1666,  1577;  Ohio  Rev.  Stat.  S  6742;  En 
parte  Black,  1  Ohio  St.  30;  State  ex  rel. 
Whitman  v.  Chase,  6  Ohio  St.  626;  State  ex 
rel.  Fomoff  v.  "Nash,  23  Ohio  St.  568;  Lake 
County  V.  Ashtabula  County,  24  Ohio  St. 
401 ;  State  ex  rel.  Geering  v.  Henry  County, 
31  Ohio  St.  211 ;  Rutter  v.  State,  38  Ohio  St. 
496 ;  State  v.  Critea,  48  Ohio  St  460,  28  N. 
E.  176;  State  ex  rel.  Emerson  v.  Hamilton 
County,  49  Ohio  St.  301,  30  N.  £.  785;  State 
ex  rel.  Granville  v.  Gregory,  83  Mo.  123,  68 
Am.  Rep.  565;  State  ex  rel.  State  Journal 
Co.  V.  McGrath,  91  Mo.  386,  3  S.  W.  846. 

Simply  to  say  in  a  petition  that  the  officer 
abused  his  discretion  is  merely  to  apply  an 
epithet  without  defininff  the  act*. 

Merrill,  Mandamus,  |  41. 

The  action  of  an  officer  in  a  matter  which 
calls  for  the  exercise  of  his  discretion  or 
judgment  will  not  be  reviewed  by  the  writ 
of  mandamus  imless  he  has  been  guilty  of  a 
clear  and  wilful  disregard  of  his  duty. 

State  ex  rel.  Foreign  Ins.  Co.  y.  Benton, 
25  Neb.  834,  41  N.  W.  793;  Davis  v.  York 
County,  63  Me.  396;  Vincent  y.  Bowers,  78 
Mich.  316,  44  N.  W.  276;  Hoxie  v.  Somerset 
County,  26  Me.  333;  Moses,  Mandamus,  19. 

The  facts  which  go  to  constitute  the  duty, 
the  omission  to  perform  the  duty,  that  the 
omission  is  without  excuse,  that  the  relator 
is  clearly  entitled  to  performance,  that  he 
will  be  prejudiced  by  its  non-performance, 
and  that  he  has  no  other  adequate  remedy, 
— ^must  be  pleaded  distinctly  and  issuably. 

High,  Mandamus,  VK  10,  12,  536,  637; 
The  King  v.  Bishop  of  Oxford,  7  East,  345; 
Illinois  d  Michigan  Canal  Trustees  v.  Peo* 
pie  ex  rel.  Hoes,  12  111.  254;  MoKenzie  y. 
Ruth,  22  Ohio  St.  371;  People  ex  rel.  LorH- 
lard  V.  Westchester  County,  15  Barb.  607; 
2  Kinkead,  Code  PI.  2d  ed.  $  800. 

Where  the  gravamen  of  an  action  is  the 
defendant's  failure  to  perform  a  duty,  the 
declaration  must  allege  the  facts  from  which 
the  leffal  liability  results;  and  the  plead- 
ing is  t>ad  in  substance  if  the  duty  does  not 
in  all  casm  result  from  the  facts  stated  in  it. 

Black  V.  Auditor  of  State,  26  Ark.  237 ; 
People  ex  rel.  Chamberlain  v.  Chicago,  25 
111.  483;  Potts  V.  State  ex  rel.  Ogg,  75  Ind. 
336. 

Mr.  A.  M.  Warner,  for  relator,  contra: 

That  the  relator  is  '^neficially  inter- 
ested" in  having  the  writ  of  mandamus  final- 
ly issued  in  this  case  is   too  apparent  for 
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BUooeMful  dispute.  Its  business  has  been 
ruined  by  the  acts  of  the  defendant  board  in 
refusing  it  just  recognition.  It  cannot  get 
students.  They  will  not  matriculate  with  a 
college  not  recognized  by  the  board.  It  can- 
not fulfil  the  purposes  for  which  it  was  in- 
corporated. Its  life  depends  on  proper 
recognition  b^  said  board,  which  has  been 
arbitrarily  withheld. 

The  court  will  review  on  mandamus  dis- 
cretionary acts  when  bad  faith,  fraud,  or 
abuse  of  discretion  is  alleged. 

State  ew  reL  Insurance  Co.  v.  Moore,  42 
Ohio  St.  103;  Merrill,  Mandamus,  fi  40. 

Per  Citriaiiit 

The  two  specific  acts,  performance  of 
which  the  court  is  asked  to  require  of  the 
board  of  medical  examinations,  are:  (1) 
The  recognition,  by  the  board,  of  the  relator 
as  a  legally  chartered  medical  institution  in 
good  stancUng;  and  (2)  the  issuance  of  cer- 
tificates to  practise  medicine  to  holders  of  di- 
plomas from  the  relator,  who  may  hereafter 
make  application  to  the  board  for  that  pur- 
pose. One  of  the  grounds  upon  which  this 
relief  is  sought  is  that  the  provision  of  § 
4403o  of  the  Revised  Statutes,  as  amended 
February  27,  1896  (02  Ohio  Laws,  4445), 
which  confers  on  the  state  board  the  power 
to  determine  whether  a  diploma,  presented 
for  its  action,  is  one  issued  by  a  legally  char- 
tered medical  institution  "in  good  standing," 
and,  if  determined  not  to  be  so,  to  refuse  to 
the  holder  of  the  diploma  a  certificate  to 
practise  medicine,  is  in  conflict  with  9  28  of 
article  2  of  the  Constitution  of  this  state, 
and  of  S  10  of  article  1  of  the  Federal  Con- 
stitution, being,  it  is  claimed,  retroactive  in 
its  operation,  and  in  impairment  of  the  ob- 
ligation of  contracts;  and  also  in  conflict 
with  the  14th  article  of  Amendment  to  the 
Federal  Constitution,  in  that  it  denies  to 
parties  due  process  of  law.  It  would  seem  to 
be  a  sufficient  answer  to  this  ground  of  com- 
plaint that,  if  the  statutory  provision  which 
confers  on  the  state  board  the  power  to  de- 
termine whether  a  medical  institution  whose 
diploma  is  presented  for  its  action  is  void, 
as  alleged,  because  repugnant  to  so  many 
constitutional  inhibitions,  it  would  be  highly 
improper  for  the  court  to  compel  the  board 
to  exercise  that  power  by  recognizing  the  re- 
lator as  a  medical  institution  of  the  charac- 
ter required  by  the  statute.  However,  it 
was  held  in  France  v.  State,  57  Ohio  St.  1, 
47  N.  E.  1041,  that  the  statute  was  not  ob- 
noxious to  the  constitutional  provisions  re- 
ferred to. 

The  other  ground  on  which  the  writ  de- 
manded is  sought  is,  briefly  stated,  that  the 
refusal  of  the  medical  board  to  recognize  the 
relator  as  an  institution  of  the  required 
standard  is  purely  arbitrary,  and  the  result 
of  prejudice  because  the  system  taught  by  it 
is  new  and  different  from  that  adopted  by 
other  medical  colleges.  This  does  not  ap- 
pear to  be  a  sufficient  ground  for  granting 
the  \^^it  at  the  relator's  instance.  The  prop- 
er scope  of  a  proceeding  in  mandamus 
against  an  official  board  is  to  command  the 
performance  of  acts  which  the  law  has  spe- 
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dfically  enjoined  upon  it  as  a  duty  resulting 
from  the  office.  Rev.  Stat.  $  6741.  Unles» 
the  duty  is  so  enjoined,  the  remedy  is  inap- 
propriate. A  careful  examination  of  th» 
statutes  fails  to  discover  any  provision  au- 
thorizing an  application  to  the  board  by  a 
medical  institution  to  obtain  official  reco^* 
nition  of  its  good  standing,  or  any  provi- 
sion requiring  of  the  board  any  official  ac- 
tion, in  that  behalf  upon  such  an  appli- 
cation. And  such  official  action,  not  be- 
ing enjoined  by  statute,  cannot  be  re- 
quired by  writ  of  mandamus.  Nor  do 
we  find  any  provision  which  makes  it  the 
duty  of  the  board  to  determine  in  advance 
of  an  application  for  a  certificate  to  practise 
medicine  whether  a  person  holds  a  diploma 
from  a  medical  institution  of  the  proper 
standing.  It  is  only  when  a  diploma  is  pre- 
sented upon  such  application  that  the  action 
of  the  board  can  be  invdced.  Whether,  upon 
the  refusal  of  the  board  to  grant  a  certificate 
to  an  applicant,  mandamus  will  lie  on  his  re- 
lation, must  depend  upon  the  facts  of  each 
case.  Such  cases  cannot  be  covered  by  a  gen- 
eral order  to  grant  certificates  to  the  gradu- 
ates of  any  particular  collie  or  institution,, 
for,  until  an  application  is  actually  made  by- 
one  who  then  snows  himself  entitled  to  a  cer- 
tificate, the  duty  of  the  board  to  grant  it. 
does  not  arise.  And  then,  for  a  refusal  to 
perform  that  duty,  the  lemedy  belonga  to- 
the  applicant,  as  the  party  directly  interested, 
and  not  to  the  college  on  whose  diploma  the 
application  was  made,  and  whose  interest  i» 
only  remotely  affected.  The  statute  does  not 
define  what  shall  constitute  a  medical  insti- 
tution ''in  good  standing."  Its  language  ia 
that,  "if  the  board  shall  find  the  diploma  to 
be  genuine,  and  from  a  legally  chartered 
medical  institution  in  good  standing,  as  deter* 
mined  by  the  board,"  etc.,  thus  leaving  the 
standing  of  the  institution  whose  diploma  i» 
presented  by  an  applicant  to  be  determined 
according  to  the  best  judgment  of  the  board. 
It  is  unnecessary  to  inquire  here  wheUier 
there  may  be  cases  in  which  the  courts  would 
undertake  to  correct  or  control  the  judgment 
of  the  board  on  this  question.  It  is  clear 
that  the  standing  of  a  medical  college  within 
the  meaning  of  the  statute  is  not  to  be  de- 
termined alone  from  the  course  of  study  it 
has  prescribed  for  graduation.  The  statute 
imports,  oit  least,  that  the  institution  shall 
be  one  which  has  established  a  favorable  rep- 
utation among  members  of  the  medical  pro- 
fession; and  the  board  should  not  be  re- 
quired to  recognize  one  that,  from  the  brief 
period  of  its  existence,  or  the  novelty  of  its 
system  of  treatment,  has  not  yet  acquired 
such  reputation,  but  might,  in  the  judgitoent 
of  the  board,  be  considered  as  still  in  an  ex- 
perimental state.  The  statute  has  un- 
doubtedly left  much  in  this  respect  to  the 
sound  discretion  of  the  members  of  the 
board,  who,  in  passing  upon  the  various  ap- 
plications presented  to  tnem,  it  must  be  as- 
sumed, will  act  as  their  official  position  re- 
quires,— ^fairly,  impartially,  and  justly  to  all 
concerned. 

Demurrer    sustained,    and    petition    dis- 
missed.        — ^ 
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*1.    Anr     atlpulmtioB,     mirreementy     or 
contract    'vrhlch    forbida    tlie    debtor 

from  discharging  hlB  obligation  by  borrow- 
ing money.  In  whole  or  in  part,  except  from 
the  creditor,  la  aubversWe  of  the  rights  of 
the  citizen.  Injurious  to  the  general  wdfare 
of  the  public,  and  Is  therefore  void  on  the 
high  ground  of  public  policy. 
S.  Hence  tbe  pro-vision  or  atipnimtion 
contmlned  in  the  note  sued  on  In  this 
action,  to  the  effect  that  the  right  of  the 
maker  to  make  payment  at  any  time  Is  walred, 
providing  the  money  tendered  Is  borrowed  In 
whole  or  In  part  elsewhere,  la  contrary  to 
public  policy,  and  Is  therefore  void. 

(July  6,  1901.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  compel 
the  release  and  discharge  of  a  note  and 
mortgage.     Affirmed, 

Statement  by  Haiiier,  J.; 

This  was  an  action  brought  by  Edward 
R.  Champlin  and  Grace  A.  Staples  against 
the  Uniosi  Central  Life  Insurance  Company, 
a  ctM-poration,  to  release  and  discharge  a 
certain  note  and  real-estate  mortgage  upon 
a  certain  tract  of  land  in  Logan  county,  Ok- 
lahoma, and  to  quiet  the  title  thereto.  On 
^rch  14,  1898,  one  Oscar  R.  Champlin  con- 
veyed by  warranty  deed  a  certain  tract  of 
land  situated  in  Logan  county  to  Edward 
R.  Champlin  and  Qrase  A.  Staples,  defend- 
ants in  error,  plaintiffs  in  the  court  below. 
It  appears  from  this  deed  that  the  defend- 
ants in  error  assumed  and  agreed  to  pay  a 
certain  note  executed  by  said  Oscar  R. 
Champlin  to  the  Union  Central  Life  Insur- 
ance Company,  plaiabiff  in  error,  and  de- 
fendant in  the  court  below,  on  the  Ist  day 
of  starch,  1898,  a  copy  of  which  is  as  fol- 
lows: 

1350.00.         Guthrie,  Oklahoiba  Territory, 

March  1,  1898. 
Ten  years  after  date,  for  value  received, 
▼e  promise  to  pay  to  the  order  of  the  Union 
Central  Life  Insurance  Company  of  Cincin- 
nati, O.,  three  hundred  and  fifty  and  no/ 100 
($350.00)  dollars,  at  the  home  office  of  said 
company,  in  Cincinnati,  Ohio,  with  interest 
at  the  rate  of  ten  per  centum  per  annum 
from  date  until  maturity,  and  twelve  per 

*HeadnoteB  by  Hainsb,  J. 

Non. — The  validity  of  a  stipulation  In  a 
note  or  mortgage,  allowing  payment  at  any  time 
after  a  certain  date,  only  If  made  with  money 
that  has  not  been  borrowed  from  another  cred- 
itor, seems  to  be  a  novel  question.  The  de- 
cision that  such  stipulation  Is  against  public 
policy  Is  believed  to  be  one  of  first  Impression. 
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centum  per  annum  after  maturity,  until 
paid,  payable  annually  on  Xovennber  first  of 
each  year,  excepting  the  last  instalment, 
which  shall  be  due  and  payable  with  the 
principal.  If  this  note  is  sent  to  Guthrie 
National  Bank,  at  Guthrie,  Oklahoma  Ter- 
ritory, or  to  any  other  bank,  for  cc^lection, 
we  agree  to  pay  exchange  and  collection  ex- 
penses, and  this  note  shall  not  be  deemed 
paid  until  the  funds  are  actually  transmit- 
ted to  and  received  by  payees  Interest  cou- 
pons are  hereto  attached,  representing  the 
interest  from  date  to  maturity,  which,  with 
this  principal  note,  are  secured  by  a  mort- 
gage deed  of  even  date  herewith.  If  any 
instalment  of  interest  is  not  paid  at  ma- 
turity, this  principal  note  and  all  interest 
due  thereon  shall  become  due  and  payable 
at  once,  at  the  option  of  the  holder  of  this 
note;  notice  of  such  option  being  hereby 
waived.  This  note  is  executed  upon  the  con- 
dition that  partial  payments  in  any  amount 
at  any  time  after  one  year  will  be  received 
at  the  home  office  of  said  company,  in  Cin- 
cinnati, Ohio,  and  that  the  interest  will  be 
rebated  from  the  date  of  such  payments, 
provided  each  matured  interest  note  has 
been  paid  on  or  before  maturity.  This  con- 
dition is  waived,  provided  the  maker's  total 
indebtedness  is  not  being  reduced,  or  pro- 
viding the  money  tendered  is  borrowed  in 
whole  or  in  part,  elsewhera 

Oscar  R.  Champlin. 
Postoffice  address:  • 

To  secure  the  payment  of  the  said  note 
the  said  Oscar  R.  Champlin  executed  to  the 
Union  Central  Life  Insurance  Company  a 
certain  real-estate  mortgage  upon  the  land 
subsequently  deeded  to  t£e  defendants  in  er- 
ror. On  July  24,  1809,  the  defendants  in 
error  made  a  tender  of  the  full  amount  due 
on  the  note  and  mortgage,  together  with  the 
interest  which  had  accrued  from  date  to 
that  time,  to  the  plaintiff  in  error,  which 
tender  the  said  plaintiff  in  error  refused  to 
accept  unless  the  defendants  in  error  made 
an  affidavit  that  the  money  which  was  ten- 
dered for  such  payment  had  not  been  bor- 
rowed in  whole  or  in  part  elfle\i7here,  which 
afl'idavit  the  defendants  in  error  refused  to 
make.  This  action  was  then  brought  to 
have  said  mortgage  released  and  discharged 
of  record,  and  defendants  in  error  tendered 
in  court  the  full  amount  of  the  indebted- 
ness. To  the  petition  of  the  plaintiffs  the 
defendant  demurred  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  over- 
ruled the  demurrer  to  the  petition,  and  the 
defendant,  having  elected  to  stand  upon 
said  demurrer,  declined  to  plead  further, 
and  judgment  was  entered  in  favor  of  the 
plaintiffs.  From  this  judgment  the  defend- 
ant appeals. 

Messrn.  J.  C  Strang  and  GKarles  H. 
Woods,  for  plaintiff  in  error: 
Public  policy  is  in  its  nature  so  uncertain. 
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fluctuating,  varying  with  the  habits  and 
fashions  of  the  day,  with  the  growth  of  com- 
merce and  usages  of  trade,  niat  it  is  diffi- 
cult to  determine  its  limits  with  any  degree 
of  exactness. 

Story,  Confl.  L.  9  646;  Greenhood,  Pub'. 
Pol.  p.  2;  Meizger  v.  Cleveland,  3  Ind.  Law 
Mag.  50. 

What  is  the  public  policy  of  a  state  or 
territory  must  be  determined  in  each  indi- 
vidual instance  from  the  Constitution,  laws, 
and  judicial  decisions  of  that  state  or  ter- 
ribory,  taken  in  connection  with  the  circum- 
stances surrounding  the  particular  case. 

United  States  v.  Trana- Missouri  Freight 
Asso,  24  L.  R.  A.  73,  19  U.  S.  App.  36,  58 
Fed.  58 :  License  Tax  Cases,  5  Wall.  462,  18 
L.  od.  497. 

Any  contract  made  by  a  oompetent  party 
upon  valuable  coiisideration,  when  made 
freely  and  intelligently,  is  valid,  unless  it 
binds  the  maker  to  do  something  opposed  to 
the  public  policv  of  the  state  or  nation,  or 
conflicts  with  the  wants,  interests,  or  pre- 
vailing sentiment  of  the  people^  or  our  obli- 
gations to  the  world,  or  is  repugnant  to  the 
morals  of  the  times. 

Greenhood,  Pub.  Pol.  p.  1. 

The  design  to  prejudice  public  interest 
must  clearly  appear,  to  warrant  the  court 
in  denouncing  a  ooatraot  as  void. 

Richmond  v.  Dubuque  d  8.  C.  R,  Co.  20 
Iowa,  191;  Kellogg  v.  Larkin,  3  Pinney,  123, 
56  Am.  Dec.  164;  Stoann  v.  Stcann,  21  Fed. 
299;  Diamond  Match  Co.  v.  Roeber,  106  N. 
Y.  473,  60  Am.  Kep.  464,  13  N.  E.  419. 

Freedom  of  contract  is  aa  essential  to 
unreaitricted  commerce  as  freedom  of  compe- 
tition. 

United  States  v.  Trans-Missouri  Freight 
Asso.  24  L.  R.  A.  73,  19  U.  S.  App.  36,  58 
Fed.  58;  Curtis  v.  Qokey,  68  N.  Y.  300; 
£ftrafin  v.  Swann,  21  Fed.  299;  Malli  v.  Wil- 
lett,  57  Iowa,  705,  11  N.  W.  661. 

£very  contract  which  subserves  the  per- 
formance of  duty  may  be  rightfully  made. 

United  States  v.  Maurice,  2  Brock.  96, 
Fed.  Cas.  No.  15,747;  Richmond  v.  Dubuque 
ds  S.  C.  R.  Co.  26  Iowa,  191. 

Agreements  by  those  engaged  in  private 
business,  owing  no  duty  to  the  public,  secur- 
ing a  monopoly  to  one;,  are  not  invalid. 

Greenhood,  Pub.  Pol.  Rule  555,  p.  670, 
Rule  558,  p.  676;  Sharp  v.  Whiteside,  19 
Fed.  156;  Ward  v.  Hogan,  11  Abb.  N.  C. 
478;  Oale  v.  Reed,  8  East,  80;  Palmer  v. 
Stebbins,  3  Pick.  188,  15  Am.  Dec.  204; 
Thornton  v.  Sherratt,  8  Taunt.  529;  Broum 
V.  Rounaavcll,  78  111.  589;  Erie  R.  Co.  v. 
Union  Locomotive  da  Exp.  Co.  35  N.  J.  L. 
240;  Lenz  v.  Brown,  41  Wis.  172;  Clark  v. 
Crosby,  37  Vt.  188;  Olmstead  v.  Distilling 
d  Cattle  Feeding  Co.  77  Fed.  265;  Taunton 
Copptr  Mfg.  Co.  v.  Cook,  24  Rep.  547; 
Oakes  v.  Cattaraugas  Water  Co.  143  N.  Y. 
430,  20  L.  R.  A.  544,  38  N.  E.  461;  Lightner 
v.  Menzcl,  35  Cal.  452;  Chappel  v.  Brock- 
vay,  21  Wend.  157. 

This  contract  is  not  in  restraint  of  trade  ■: 
but  if  it  were,  not  every  contract  which  re- 
strains   trade    is    frowned    upon    by    the 
courts. 
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Hedge  v.  Loti;e,  47  Iowa,  137;  Oregon 
Steam  Sav.  Co.  v.  Winsor,  20  Wall.  64,  22 
L.  ed.  315;  Hodge  v.  Sloan,  107  N.  Y.  244, 
17  N.  E.  335;  Qibbs  v.  Consolidated  Oas  Co^ 
130  U.  S.  408,  32  L.  ed.  984,  9  Sup.  Ct.  Rep. 
553;  Ellerman  v.  Chicago  Junction  R.  t€^ 
Union  Stockyards  Co.  49  N.  J.  Eq.  217,  2:^ 
Atl.  287;  Qrasselli  v.  Loicdcn,  11  Ohio  St. 
349;  Holmes  v.  Martin,  10  Ga.  503;  Chap- 
pel  V.  Brocktray,  21  Wend.  157;  California 
Steam  Nav.  Co.  v.  Wright,  6  Cal.  258,  65- 
Am.  Doc.  511;  Palmer  v.  Stebbins,  3  Pick. 
192,  15  Am.  Dec.  204;  Mandeville  v.  Bar- 
man, 42  N.  J.  Eq.  185,  7  Atl.  38;  Angicr 
V.  Webber,  14  Allen,  211,  92  Am.  Dec.  748; 
Wallis  V.  Day,  2  Mees.  &  W.  273;  Morris  v, 
Colman,  18  Ves.  Jr.  437;  Lumley  v.  Wag- 
ner, 13  Eng.  Law  &  Eq.  252 ;  Van  Marter  v^ 
hahcock,  23  Barb.  633;  Schicalm  v.  Holmes^ 
49  Cal.  665;  Roller  v.  Ott,  14  Kan.  609; 
Keith  V.  Herschberg  Optical  Co.  48  Ark. 
138,  2  S.  W.  777;  Guerand  v.  Dandelet,  32" 
Md.  561,  3  Am.  Rep.  164;  Chicago,  St.  L. 
d  N.  0.  R.  Co.  V.  Pullman  Southern  Car  Co, 
139  U.  S.  79,  35  L.  ed.  97,  11  Sup.  Ct.  Rep. 
490;  Turner  v.  Johnson,  7  Dana,  435;  Whit- 
taker  V.  Hoice,  3  Beav.  383;  Rousillon  y^ 
Rousillon,  L.  R.  14  Ch.  Div.  351;  Curtis  v. 
Cokey,  68  N.  Y.  300;  Crystal  Ice  Mfg.  Co, 
V.  San  Antonio  Brewing  Asso.  8  Tex.  Civ» 
App.  1,  27  S.  W.  210;  United  States  Chemi- 
cal Co.  V.  Provident  Chemical  C^.  64  Fed. 
949;  Watertoxcn  Thermometer  Co.  v.  Pool, 
51  Hun,  157,  4  N.  Y.  Supp.  861;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60  Am. 
liep.  464,  13  N.  E.  419;  Carter  v.  Ailing,  43- 
Fed.  208;  Ferris  v;  American  Bretcing  Co. 
155  Ind.  539,  52  L.  R.  A.  305,  58  N.  E.  701 ; 
Ainstoorth  v.  BentUsy,  14  Week.  Rep.  630; 
Stiff  V.  Cassell,  2  Jur.  N.  S.  348;  Ingram 
V.  Stiff,  5  Jut.  N.  8.  947;  Re  Greene,  62" 
Fed.  104. 

Messrs.  Dale  ft  Bierer  for  defendants  in 
error, 

Halnar,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  involved  in  this  case 
is  the  validity  of  that  provision  of  the  note 
whiish  provides  that  the  right  to  make  pay- 
ment of  said  note  at  any  time  is  waived  if 
the  money  tendered  is  borrowed,  in  whole 
or  in  part,  elsewhere.     It  is  contended  by 
the  appellant  ^hat  this  provision  in  the  note 
is  a   valid  and  binding  agreement  on   the 
mortgagor,  and  that  the  court  erred  in  hold- 
ing said  agreement  to  be  void  for  being  con- 
trary to  public  policy.    The  record  in  this 
case  8ho^^'s  that  the  debtor  tendered  to  the 
creditor  the  full  amount  of  the  principal 
and  interest  that  was  due  upon  his  obliga- 
tion, and   the  sole  objection  made  by  the 
creditor  fear  not  receiving  the  amount  ten- 
dered was  because  the  debtor  had  refused  to 
make  an  affidavit  that  he  did  not  borrow  tho- 
money,  in  whole  or  in  part,  elsewhere.     We 
think  it  is  clear  that  the  creditor  has  no 
ri^rht  to  impose  such  a  condition  upon  the 
debtor.     It  is  sufficient   if  the  debtor   ten- 
dered the  amount  of  money  that  was  due. 
It  is  true  that  a  creditor  has  a  right  to  stip- 
ulate in  a  contract  any  particular  kind  of 
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money  to  discharge  an  indebtedness, — ^for 
instance,  as  gold  ooin  of  a  pertain  weight 
snd  finenese;  but  he  has  no  power  to  stipu- 
late the  source  from  whence  the  money  is 
obtained  to  discharge  the  debt.  It  could 
not  aifect  tihe  rights  of  the  creditor  if  the 
debtor  borrowed  the  money  elsewhere,  unr 
less  it  was  intended  by  the  creditor  to  oom- 
pel  the  debtor  to  bmrrow  from  the  creditor 
in  the  event  he  desired  to  discharge  the 
debt  To  uphold  such  an  a^eement  would 
be  equivalent  to  holding  that  the*  debtor 
roust  borrow  from  the  creditor,  and  not  else- 
where, if  he  desires  to  discharge  the  indebt- 
edness before  the  loan  nuutures.  Mr.  Story, 
in  his  work  on  Oonflict  of  Laws  (9  546), 
after  reviewing  the  authorities,  deduees  the 
following  rule:  "Public  polipy  is  in  its  na- 
ture so  uncertain  and  fluctuating,  varying 
with  the  habitfl  and  faahions  of  the  day, 
with  the  growth  of  oommerce  and  the  usages 
of  trade,  that  it  is  difficult  to  determine  its 
limits  with  any  degree  of  exactness.  It  has 
never  been  detfined  by  the  courts,  but  has 
been  let  loose  and  free  from  definition  in  the 
ume  manner  as  fraud.  This  rule  may,  how- 
ever, be  safely  laid  down*.  That  whenever 
any  contract  conflicts  with  the  morals  of 
the  time,  and  contravenes  any  established 
interest  of  society,  it  is  void,  as  being 
a^nst  public  policy."  Mr.  Greenhood,  in 
hi8  work  on  Public  Policy  [p.  2]  says:  "By 
'public  policy'  is  intended  that  principle  of 
the  law  whidi  holds  that  no  subject  can  law- 
fully do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  the  public 
good,  which  may  be  term^  the  policy  of 
the  law,  or  public  policy  in  relation  to  the 
administration  of  the  law.    The  strength  of 


every  contract  lies  in  the  power  of  the  prom- 
isee to  appeal  to  the  courts  of  public  justice- 
for  redress  for  its  violation.  The  achninis- 
tration  of  justice  is  maintained  at  the  pub- 
lic expense.  The  courts  will  never,  there- 
fore>  recognize  any  transaction  which,  in  its- 
object,  operation,  or  tendency,  is  calculated 
to  be  prejudicial  to  the  public  welfare."  In^ 
15  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  934,  the 
rule  is  thus  stated :  "Where  a  contract  be- 
longs to  a  class  which  is  reprobated  by  pub- 
lic policy,  it  will  be  declared  illegal,  Uiough. 
in  that  particular  instance  no  actual  injury 
may  have  resulted  to  the  public,  as  the  test 
is  the  evil  tendency  of  the  oontruct,  and  not 
its  actual  result."  The  principle  deduoible 
from  the  authorities  is  that  any  stipulation, 
agfreement,  or  contract  which  forbids  tdie 
debtor  from  discharging  hie  obligation  by 
borrowing  money,  in  whole  or  in  part,  ex- 
cept from  the  creditor,  is  subversive  of  the 
rififhts  of  the  individual,  injurious  to  the 
public  at  large,  and  is  therefore  void  on  the* 
high  ground  of  public  poli<^.  We  therefore 
hcSd  that  the  stipulation  in  the  note  sued 
on  in  this  action,  which  forbids  the  maker 
from  discharging  his  obli^tion  by  tender- 
ing to  the  payee  money  which  was  borrowed,, 
in  whole  or  in  part,  elsewhere,  is  in  dear 
contravention  of  public  policy,  and  is  there- 
fore null  and  void. 

For  the  reasons  herein  stated,  the  judg- 
ment  of  the  District  Court  is  affirmed,  at. 
the  costs  of  the  plaintiff  in  error. 

All  the  Justices  concur,  except  Burford,. 
Oh.  J.,  who  presided  in  the  court  below,  not. 
sitting. 
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John  H.  6UILLE  et  al.,  Appta., 

V, 

George  CAMPBELL  et  aJL 

(200  Pa.  119.) 

A  aiotloB  br  m  aervmBt  employed  to  drms 
kalea  of  cotton  from  m  ■Ide'vrmllc  into 
a  warelion»e,  as  if  to  throw  the  Iron  book 
fomiahed  him  to  aid  In  tbe  work  at  some 
boys  playing  upon  the  bales,  but  wbo  are 
In  no  way  interfering  with  tbe  prosecution 
of  bla  work,  to  frigbten  them  away,  does  not 
fairly  tend  to  eiTectuate  the  discharge  of  bla 
daty  io  aa  to  render  his  master  liable  for  an 
injary  to  a  bystander  caused  by  the  slipping 
of  the  book  from  bla  hand. 

(July  17,  1001.) 


APPEAL  by  plaintiffs  from  a  Judgment* 
of  the  Ciourt  of  Common  Pleas,  No.  3, 
for  Philadelphia  County  in  favor  of  defend- 
ants in  an  action  brought  to  recover  damages- 
for  personal  injuries  to  plaintiffs'  son,  which» 
were  alleged  to  have  been  caused  by  negli- 
gence for  which  defendants  were  responsible. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Samital  M.  GlemeAt,  Jr.,  and' 
P.  F.  Rothermal,  Jr.,  for  appellants. 

Messrs,  James  Wilson  Bayard  and 
Frank  P.  Priohard,  for  appellees : 

In  order  to  recover,  it  must  be  shown  that 
the  act  committed  was  within  the  scope  of 
the  servant's  employment.  Beyond  the  scope 
of  his  authority  he  is  as  much  a  stranger  to 


KoTK. — As  to  whether  act  causing  injury  to 
third  person  is  within  scope  of  servant's  au- 
thority aa  test  of  master's  liability,  see,  in  this 
Mrles,  Dwinelle  v.  New  York  C.  &  H.  R.  B.  Co. 
(N.  Y.)  8  L.  R.  A.  224  ;  Davis  v.  Flougbtelln 
•  N>b.)  14  L.  R.  A.  737;  Stephenson  v.  South- 
ern P.  Co.  (Cal  )  15  L.  B.  A.  475;  Staples  v. 
Schmid  (R.  I.)  19  L.  R.  A.  824 ;  Farber  v.  Mis- 
«ouri  P.  R.  Co.  (Mo.)  20  L.  R.  A.  350;  Ritchie 
V-  Waller  (Conn.)   27  L.  R.  A.  161,  and  note; 
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Pittsburgh,  0.  C.  &  St.  L.  R.  Co.  v.  Sullivan- 
(Ind.)  27  L.  R.  A.  840;  Mayer  v.  Thompson- 
Hutchison  Bldg.  Co.  (Ala.)  28  L.  R.  A.  433; 
Western  &  A.  R.  Co.  v.  Volls  (Ga.)  35  L.  R.  A. 
655 ;  Pierce  v.  North  Carolina  R.  Co.  (N.  C.) 
44  L.  R.  A.  810 :  Baltimore  Consol.  R.  Co.  v. 
Pierce  (Md.)  45  L.  R.  A.  527;  Nelson  Business 
College  Co.  v.  Lloyd  (Ohio)  46  L.  R.  A.  314; 
and  Galveston,  II.  &  S.  A.  B.  Cow  v.  Zantxinger 
(Tex.)  47  L.  B.  A.  282. 
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his  master  as  any  third  person,  and  his  act 
not  done  in  the  execution  of  the  service  for 
which  he  was  engaged,  cannot  be  regarded 
as  the  act  of  the  master.  And  if  the  servant 
steps  aside  from  his  master's  business,  for 
however  short  a  time,  to  do  an  act  not  con- 
nected with  such  business,  the  relation  of 
master  and  servant  is  for  the  time  suspended, 
«nd  an  act  of  the  servant  during  such  inter- 
val is  his  own. 

14  Am,  &.  Eng.  Enc.  Law,  p.  304;  2  Thomp. 
N^.  p.  884. 

Where  the  act  complained  of  could  not  be 
regarded  as  fairly  tending  toward  the  per- 
formance of  the  servant's  duties,  the  master 
is  not  liable. 

Towanda  Coal  Co,  v.  Heeman,  86  Pa.  418; 
Pittsburg,  A.  d  M,  Paaa.  R,  Co,  v.  Donahue, 
70  Pa.  119;  Scanlon  y,  8uter,  158  Pa.  276, 
27  Atl.  963;  Rudgeair  v.  Reading  Traction 
Co,  180  Pa.  333,  36  Atl.  859;  M*Kenzie  v. 
M'Leod,  10  IMng.  385;  Lyons  v.  Martin,  8 
Ad.  &  £1.  612;  Richards  v.  West  Middlesex 
Waterworks  Co.  L.  R.  15  Q.  B.  Div.  660; 
Walker  v.  Southeastern  R,  Co,  L.  R.  6  C.  P. 
640 ;  Allen  v.  London  d  8.  W,  R,  Co.  L.  R,  6 
Q.  B.  65;  Biggins  v.  Chesapeake  d  D.  Canal 
€o.  3  Harr.  (Del.)  411;  Mali  v.  Lord,  39  N. 
Y.  381,  100  Am.  Dec.  448;  Mulligan  v.  Vew 
York  d  R.  B.  R.  Co.  129  N.  Y.  606,  14  L.  R. 
A.  791,  29  N.  E.  952;  Little  Miami  R.  Co.  v. 
Wetmore,  19  Ohio  St.  110,  2  Am.  Rep.  273; 
Oolden  y.  Newhrand,  52  Iowa,  59,  36  Am. 
Rep.  257,  2  N.  W.  537;  Marion  v.  Chicago, 
R.  1,  d  P.  R.  Co.  59  Iowa,  428,  44  Am.  Rep. 
687,  13  N.  W.  416;  Dolan  v.  Bubinger,  109 
Iowa,  408,  80  N.  W.  614;  Georgia  R.  d  Bkg. 
Oo.  V.  Wood,  94  Ga.  124,  21  S.  E.  288. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

Where  an  injury  is  caujsed  by  a  servant  in 
the  use  of  means  fairly  a^pted  to  accom- 
plish the  purpose  of  his  employment,  the 
master  is  responsible.  This  is  true  even 
though  the  act  of  the  servant  is  wrongful 
or  unauthorized.  But,  where  the  act  of  the 
servant  does  not  fairly  tend  to  effectuate  the 
discharge  of  the  duty  for  which  he  is  em- 
ployed, the  master  is  not  liable.  In  the 
present  case,  Fitzgerald,  the  servant  of  the 
appellees,  waa  employed  to  drag  bales  of  cot^ 
ton  from  the  sidewalk  into  the  warehouse. 
A  short  iron  hook  was  given  him  for  use  in 
handling  the  bales.  While  coming  out  from 
the  warehouse,  Fitzgerald  saw  some  boys 
playing  on  and  arounid  the  bales.  He  made 
a  motion  as  if  to  throw  the  hook  at  them, 
in  order  to  frighten  them.  The  hook 
slipped  from  his  hand,  and  struck  Alfred 
Ouille  in  the  eye,  destroying  the  sight.  This 
boy  who  was  injured  was  not  on  the  bales, 
but  was  standing  on  the  sidewalk  near  by. 
There  was  no  evidence  that  he  was  making 
any  attempt  to  trespass  upon  the  property 
of  the  appellees,  or  to  interfere  therewith  in 
any  manner.  Neither  does  it  appear  that 
there  was  any  maJice  upon  the  part  of  Fitz- 
gerald; but,  even  if  there  was,  the  master 
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would  not  be  relieved  of  responsibility  if 
the  act  was  done  in  the  line  of  duty  for 
which  the  servant  was  employed.  The  test 
then  ist  First.  What  purpose  did  Fitzger- 
ald intend  to  accomplish  by  the  act  which 
caused  the  injury?  Second.,  Was  this  pur- 
pose a  matter  of  his  own,  or  was  it  paH  of 
his  employment?  The  act  causing  the  in- 
jury was  the  waving  by  Fitzgerald  of  the 
iron  hook,  and  allowing  it  to  slip  from  his 
hand.  Uis  purpose  was  manifestly  to 
frighten  the  boys,  and  drive  them  away 
from  the  bales.  But  at  the  time  it  does  not 
appear  that  any  of  the  boys  were  in  any 
way  obstruoting  Fitzgerald,  or  interfering 
with  him  in  the  accomplishment  of  his 
work.  '  The  boy  was  struck  with  the  iron 
hook  which  had  been  given  to  Fitzgerald  to 
use  in  pulling  the  bales  around,  but  this  use 
of  the  hook  in  converting  it  into  a  missile 
was  entirely  foreign  to  that  for  which  it  was 
intended  by  the  master  in  giving  it  to  the 
servant.  The  accident  occurred  while  Fitz- 
gerald was  walking  from  the  warehouse  out 
to  the  bales.  But  suppose,  for  the  purpose 
of  illustration,  that  Fitzgerald  had  been 
sent  from  the  office  to  drag  the  bales  at  a 
point  a  few  blocks  distant,  and  while  upon 
the  way  thither  had  met  a  crowd  of  boys  up- 
on the  sidewalk,  and  had  waved  the  ho<^  at 
them  to  clear  a  passageway  for  himself.  If, 
under  such  circumstances,  the  hook  had 
slipped  from  his  hands,  striking  a  boy 
standing  at  one  side,  surely  it  would  not  be 
contended  that  his  employer  was  responsi- 
ble for  that  act.  So  here  we  are  not  ahle  to 
say  that  the  act  causing  the  injury  was  done 
in  carrying  out  the  duty  to  which  the  serv- 
ant was  assigned.  His  duty  was  simply  to 
lay  hold  of  the  bales,  and  drag  them,  one 
by  one,  from  the  sidewalk  into  the  ware- 
house. In  performing  this  duty  he  used  the 
hook  to  grapple  more  securely  with  the  bale^ 
and  this  was  the  only  use  for  which  it  was 
intended,  or  for  which  it  was  supplied  by 
the  master.  The  request  to  drag  the  bales 
of  cotton  from  the  sidewalk  cannot  be  held 
to  imply  authority  to  injure  a  boy  standing 
on  the  sidewalk,  looking  on  at  the  work. 
The  act  of  violence  by  whidi  the  injury  was 
occasioned  was  not  done  in  execution  of  the 
authority  given,  but  was  quite  beyond  it, 
and  must  be  regarded  as  the  unauthorized 
act  of  the  servant^  for  which  he  himself,  and 
not  the  defendants,  must  be  answerable. 
Whether  his  action  was  simply  oareless,  or 
whether  it  was  malicious,  it  was  his  own, 
and  was  not  an  incident  to  the  authority 
granted.  The  facts  of  the  case  are  undis- 
puted. Tlie  deviation  from  the  line  of  the 
servant's  duty  was,  in  this  case,  we  think, 
sufSciently  marked  to  justify  the  learned 
trial  judge  in  determining  as  a  matter  of 
law  that  the  servant  was  not  doing  the  busi- 
ness of  the  master  in  the  performance  of  the 
act  causing  the  injury. 

The  assignments  of  error  are  all  over- 
ruled, and  the  judgment  is  affirmed. 
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Clarenoe  T.  GARDNER    . 
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PROVIDENCE   TELEPHONE   COMPANY. 
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A  teleplioB^  eompmny,  mltboiiffli  brnvlnir 
a  monopoly  of  the  bvaineaa  in  m  pmr- 
tlealmr  eity,  may  deprire  a  customer  of 
icnrlce  upon  his  refusal  to  discontinue  the 
nse.  In  connection  with  Its  wires  on  his  prem- 
ises, of  extension  instruments  not  furnished 
by  it  where  It  Is  able  and  willing  to  furnish 
SQcb  instruments  as  afflclent  and  convenient 
as  the  state  of  the  art  affords,  upon  reasonable 
terms. 

(Btines9,  Ch,  J.,  di9»enU.) 


(July  26,  1901.) 

SUIT  to  restrain  defendant  from  depriv- 
ing complainant  of  telephone  service  at 
his  residence  and  office.  Injunction  re- 
fused. 

The  faefcfl  are  stated  in  the  opinion. 

Messrs.  Comstook  ft  Gardner,  for  com- 
plainant : 

The  defendant  corporation,  being  a  legal 
monopoly  using  for  the  purposes  of  its 
basinees  the  public  streets  and  highways,  is 
subject  to  the  obligation  of  furnishing  its 
facilities  to  every  person  who  offers  to  pay 
the  regular  charges  therefor,  and  who  com- 
plies with  its  reasonable  r^ulations  con- 
eeming  the  use  thereof. 

Croswell,  Electri<dty,  $  18;  Joyce,  Elec- 
tric Law,  §  275;  State  em  ret  Baltimore  d 
0.  Teleg.  Co,  v.  Bell  Teleph,  Co.  23  Fed. 
539;  State  ew  rel.  Postal  Teleg.  Cable  Co.  v. 
Dthtcare  d  A.  Teleg.  d  Teleph.  Co.  47  Fed. 
633,  2  C.  C.  A.  1,  3  U.  S.  App.  30,  50  Fed. 
677;  State,  Dulcet  Prosecutor ,  v.  Central 
yeto  Jersey  Teleph.  Co.  53  N.  J.  L.  341,  11 
L.  R.  A.  664,  21  Atl.  460. 

The  fact  that  a  telephone  company  does 
not  own  the  instruments  which  it  furnishes 
to  its  subscribers,  but  is  licensed  to  use 
them  by  another  corporation  which  does 
own  them  and  the  patents  under  whioh  they 
tfe  operated,  and  that  the  contract  between 
the  owner  and  the  licensee  limits  the  use  of 
<ucb  instruments,  cannot  be  set  up  by  the 
telephone  company,  if  such  limitation  vio- 
lates the  rules  of  law. 

State  ear  rel.  Postal  Teleg.  Cable  Co.  v. 
Delaware  d  A.  Teleg.  d  Teleph.  Co.  47  Fed. 
633,  2  C.  C.  A.  1,  3  U.  S.  App.  30,  50  Fed. 
677;  State,  Duke,  Prosecutor,  v.  Central 
^ac  Jersey  Teleph.  Co.  63  N.  J.  L.  341,  11 
L.  R.  A.  664,  21  Atl.  640;  Chesapeake  d  P. 
Teleph.  Co.  v.  Baltimore  d  0.  Teleg.  Co.  66 
Md.  300,  59  Am.  Rep.  167,  7  Atl.  809 ;  State 
«a?   rel.    American    U.    Teleg.    Co.    v.    Bell 

NoTK. — For  some  cases  In  this  series  as  to 
right  to  shut  off  supply  of  water  or  gas  to  com- 
vel  payment  of  arrears  In  rents,  see  note  to  Ta- 
<^OIBa  Hotel  Co.  v.  Taco'ma  Light  &  Water  Co. 
(Wash.)  14  L.  R.  A.  669 ;  also  Wood  v.  Auburn 
<Me.)  20  L.  R.  A.  876. 
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Teleph.  Co.  36  Ohio  St.  296,  38  Am.  Rep. 
583;  Commercial  U.  Teleg.  Co,  v.  New  Eng* 
land  Teleph.  d  Teleg.  Co,  61  Vt  241,  5  L.  R. 
A.  161,  17  Atl.  1071. 

The  rules  made  by  a  public  telephone 
oompany,  obedience  to  which  is  made  a  con- 
dition of  enjoying  the  facilities  which  it 
furnishes,  must  not  only  be  uniform  in 
their  applicaition,  but  must  be  reasonable  in 
thedr  character. 

Atlantic  d  P.  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  4  Daly,  627 ;  Central  U.  Teleph. 
Co,  V.  Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1035;  Joyce,  Electric  Law,  §  727. 

The  rule  in  question,  which  forbids  any 
subscriber  to  use,  in  connection  with  the 
telephone  instrument  placed  on  his  prem- 
ises by  the  telephone  company,  any  other 
telephone  instrument  not  furnished  by  the 
telephone  company,  is  not  a  reasonable  rule. 

Mr,  Dexter  B.  Potter,  with  Mr.  David 
8.  Baker,  for  respondent: 

After  a  telephone  system  is  established; 
after  its  electrical  engineers  have  con- 
structed and  adjusted  its  delicart^  mechan- 
ism; after  rates  have  been  established  upon 
the  basis  of  the  care  of  one  instrument  to 
each  subscriber, — the  subscribers  cannot  add 
as  many  more  as  they  please. 

Lak-e  Shore  d  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
565:  Peoples  Teleph.  d  Teleg.  Co.  v.  East 
Tennessee  Teleph.  Co.  43  C.  C.  A.  185,  103 
Fed.  212. 

The  companieB  have  a  right  to  the  control 
and  management  of  their  properties. 

Orgeon  Short  Line  d  U.  N.^  R.  Co.  ▼. 
Northern  P.  R.  Co.  4  Inters.  Com.  Rep.  249, 
51  Fed.  465;  People  v.  Jackson  d  M.  PL 
Road  Co.  9  Mich.  285 ;  Com.  v.  Pennsylvania 
Canal  Co.  66  Pa.  41,  5  Am.  Rep.  329;  Peo^ 
pie  ea  rel.  Cairo  Teleph.  Co.  v.  Western  U* 
Teleg,  Co,  1G6  111.  16,  36  L.  R.  A.  637,  46  N. 
E.  731;  Pittsburgh,  C.  d  St,  L,  R,  Co.  v. 
Morton,  61  Ind.  539,  28  Am.  Rep.  682; 
Orinnell  v.  Western  U,  Teleg.  Co.  113  Mass. 
299,  18  Am.  Rep.  485;  Express  Cases,  117 
U.  S.  1,  sub  nom.  Memphis  d  L.  R.  R.  Co., 
V.  Southern  Eofp.  Co.  29  L.  ed.  791,  6Sup.Ct. 
Rep.  542,  628;  Kirby  v.  Western  U.  Teleg, 
Co.  7  S.  D.  623,  30  L.  R,  A.  621,  623,  65 
N.  W.  37;  Denver  d  N,  0,  R,  Co,  v.  Atchi- 
son, T.  d  S.  P.  R.  Co.  110  U.  8.  667,  28  L. 
ed.  291,  4  Sup.  Ct  Rep.  185;  Little  Rock 
d  M.  R.  Co.  V.  St.  Louis y  I.  M.  d  S.  R.  Co. 
4  Inters.  Com.  Rep.  537,  59  Fed.  400. 

Donglas,  J.,  delivered  the  opinion  of 
the  court: 

There  is  little,  if  any,  dispute  as  to  tftie 
facts  of  this  case,  which  are  set  forth  by  the 
complainant  as  follows:  "This  is  a  bill 
in  equity  brought  by  Clarence  T.  Gardner, 
of  the  city  of  Providence,  against  the  Provi- 
dence Telephone  Company,  a  corporation  en- 
gaged in  the  business  of  renting  telephone 
instruments  and  affording  means  of  com- 
munication by  electric  telephones  in  Provi- 
dence and  elsewhere,  in  the  state  of  Rhod* 
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Island,  to  restrain  said  corporation  from  de- 
priving him  of  telephone  service  at  his  resi- 
dence and  office.  The  bill  sets  forth  the 
business  of  the  respondent  oorporation,  and 
that  for  the  purpose  of  said  business  it  is 
authorized  by  its  charter  to  use,  and  does 
use,  the  public  streets  and  highways;  that 
it  rents  telephones  to  its  customers,  which 
are  connected  with  a  central  exchange,  and 
that  by  means  thereof  such  customers  or 
subscribers  are  enabled  to  communicate 
with  the  defendant's  other  subscribers  and 
also  with  persons  in  other  cities;  and  that 
the  respondent  is  the  only  person  or  corpo- 
ration which  can  legally  carry  on  such  busi- 
ness in  said  city  of  Providence;  that  the 
plainitiff  is  now  and  has  been  for  many 
years  a  customer  ol  the  defendant,  renting 
a  telephone  instrument  both  at  his  office 
and  residence;  that  he  has  paid  all  reot- 
als  demanded  by  the  defendant^  and  has 
used  bis  telephone  properly  and  in  accord- 
ance with  all  reasonable  rules  and  regula- 
tions of  the  defendant,  and  is  willing  to  pay 
such  rentals  and  comply  with  such  rules; 
that  he  is  a  physician  in  active  practice 
both  in  Providence  and  throughout  the 
state;  that  a  large  proportion  of  the  calls 
for  his  services  as  a  physician  are  received 
over  the  telephone,  and  that  deprivation  of 
telephone  service  would  be  detrimental  to 
his  practice;  that  the  defendant  on  the  23d 
day  of  February,  1897,  notified  the  plain- 
tift'  that  it  would  at  the  expiration  of  one 
month  from  the  date  of  said  notice  cut  off 
his  telephone  service,  refuse  to  answer  his 
calls,  and  refuse  to  connect  him  with  other 
subscribers.  The  bill,  as  heretofore  stated, 
prays  tliat  the  defendant  may  be  enjoined 
from  takinc^  such  action.  The  answer  of 
the  defendant  admits  that  it  is  a  oorpora- 
tion carrying  on  the  business  described  in 
the  bill,  that  it  uses  for  the  purposes  of 
such  business  the  public  streets  and  high- 
ways, and  that  it  is  the  only  person  or  cor- 
poration which  can  legally  carry  on  such 
business  in  the  city  of  Providence.  It  ad- 
mits that  the  plaintiff  is  one  of  its  custo- 
mers, and  has  padd  all  charges  made  againat 
him  for  telephone  service.  The  answer  de- 
nies that  the  plaintiff  has  used  his  tele- 
phone properly  and  has  complied  with  all 
reasonable  rules  and  regulations  of  the  de- 
fendant, and  alleges  that  he  haa  violated  a 
regulation  of  the  defendant  which  provides 
that  no  f'olephone  or  telephonic  instrument 
shall  be  iii>ed  by  any  customer  except  such 
as  may  be  furnished  by  the  company;  that 
the  defendant  itself  furnishes  extension  sets, 
so  called,  as  a  valuable  part  of  its  business ; 
that  such  extension  sets  consist  of  a  second 
telephone  and  transmitter,  connected  by 
wire  with  the  original  telephone  and  trans- 
mitter placed  in  the  mibscriber's  premises, 
the  second'  set  being  in  another  part  of  such 
premises;  and  that  the  plaintiff,  in  viola- 
tion of  such  rule  (claimed  by  the  defendant 
to  be  reasonable),  has  installed  both  in  his 
office  and  has  residence  an  extension  set  not 
furnished  by  the  defendant.  The  answer 
admits  that  by  reason  of  this  alleged  viola- 
tion of  a  regulation  of  the  defendant  the  de- 
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fendant  did  threaten  to  deprive  the  plain- 
tiff of  telephone  service,  and  would  have- 
done  so  had  not  this  bill  been  filed,  and 
claims  that  it  has  the  l^;al  and  equitable- 
right  so  to  do.    The  answer  also  contains- 
an  extended  argument  as  to  the  reasonable- 
ness of  this  regulaition  forbidding  the  use 
of  private  ext«^ion  sets,  based   upon  the 
following  claims,  to  wit:      (1)  That  it  has- 
expended  large  sums  of  money  in  license 
fees  paid  to  a  parent  company  for  certain 
portions  of  its  apparatus,  in  construoting 
poles  and  underground  lines,  in  putting  up- 
wires  and  cables,  aikd  for  other  purposes, 
and  that  the  furnishing  of  extension  sets 
is  a  valuable  and  legitimate  part  of  its  busi- 
ness, by  means  of  which,  in  part^  it  receiv^^ 
a  return  for  these  expenditures;  that  it  i» 
willing  to   furnish   such   extension  sets   ta 
all  its  customers;  and  that  the  use  of  pri- 
vate  extension  sets  is  a  destruction  of  its- 
l^itimate  income  and  vested   rights.     (2) 
That,  by  attaching  the  wires  connecting  his 
private  extension  set  (called  by  the  defend- 
ant a  'clandestine  instrument')  to  the  wires- 
placed  by  the  company  on  the  customer'a 
premises,  the  subscriber  or  customer  tres« 
passes  upon  the  company's  property.     (3) 
That  the  wires  of  the  extension  sets  are  hid- 
den from  view  of  the  company's  inspeotor»- 
to  avoid  detection,  and  the  company's  prop- 
erty is  endangered  by  the  possible  presence 
of  strong  currents  coming  over  such  wires,, 
and  the  company  is  made  liable  for  the  de^ 
struction  thereby  of  other  property  and  in- 
jury to  persons.     (4)  The  answer  does  not> 
allege,  but  much  testimony  has  been  intro- 
duced in  the  attempt  to  show,  that  the  use- 
by  a  subscriber  of  a  private  extension  set 
is  liable  to  interfere  with  the  working  of 
the     company's     system.    The     testimony- 
shows  that  the  plaintiff  is  a  physician  with 
a  large  practice  in  Providence  and  vicinity  |. 
that  in  1S79  or  1880  he  had  put  in  both  at 
his  office  and  at  his  residence  a  telephone^ 
instrument  furnished  by  the  defendant  com- 
pany,   and    connected    with    its    exchange.. 
These   were   grounded-circuit    instruments ; 
that  is,  they  were  connected  with  the  de- 
fendant's exchange  by  a  single  wire,  the  cui^ 
rent  returning  through  the  groimd.    These- 
telephones  are  on  a  private  line;   that  is, 
there  are  no  other  subscribers  having  in- 
struments connected   with  the  wire  whiob>- 
connects  the  plaintiff's  office  and  residence 
with  the  defendant's  exchange.     The  instru- 
ments furnished  by  the  defendant  are  of  the- 
Blake  transmitter  type,  so  called,  consisting- 
of   a   board  about  20    inches  in   length,  to 
which   is  attached  the  transmitter,   a  box 
with  a  pressed  carbon  attsiched  to  a  spring, 
and  a  bell,  and  also,  beneath,  a  large  box. 
containing   a   battery,   all   these   being   at- 
tached to  the  wall  of  the  subscriber's  prem- 
ises.   At  the   plaintiff's  office  this   instru- 
ment is  attached  to  the  wall  about  20  feet 
from  the  plaintiff's  desk.     At  his  residence- 
it  was  placed  on  the  wall  of  his  bedroom^ 
For  the  use  of  these  instruments  the  plain- 
tiff has  paid  and  now  pays  to  the  defendant 
the  sum  of  $82  per  annum.    About  the  year- 
1896  the  plaintiff  purchased  two  ezteniBio»» 
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imtrumentfl,  and  paid  for  them  $50  each. 
These  he   comneGted   with   the   defendant's 
wires  inside  the  ooanplainant's  premises  at 
ofSce  and  residence.    The  one  at  the  office 
is  placed  upon  the  plaintiff's  desk;  that  at 
the  house,  in  his  lovrer  hall.    These  instru- 
ments are  of  what  is  called  the  'long-dis- 
tance type,'   conedsting   of   a   shaft   placed 
upon  a  standard  with  a  switch  on  which 
hangs  a  watch-case  recedver,  a  granular  car- 
bon transmitter,  and  a  platinum  diaphragm 
not  differing  materially,  except  in  superior 
lightness  and  elegance  of  construction,  from 
the    long-distance     extension     instruments 
chiefly  used  by  the  defendant.    The  plain- 
tiff testifies  that,  by  use  of  these  instruments 
the  convenience  and  effectiveness  of  hia  tel- 
ephone  service  haa  been  greatly  increased, 
and  that  he  has  had  less  occasion  than  ever 
before  to  call  upon  the  defendant  to  remedy 
defects  in  the  service.    The  defendant  shows 
that  there  have  been  during  the  past  five 
years  some  half  dozen  complaints  of  bad 
service  at  the  plaintiff's  office  and  residence, 
and   that  on    some  of   these   occasions  the 
trouble  has  been  traced  to  these  extension 
instruments.     These  instruments,  after  five 
years'  usei,  are  in  as  good  condition  as  when 
they    were    purchased.    The    same    instru- 
ments for  which  the  plaintiff  paid  $50  in 
189C,  or  the  very  best  type  of  long-distance 
extension  instrument,  as  good  and  effective 
in  eveiy  way  as  the  instniments  furnished 
by  the  company,  can  now  be  purchased  out- 
right for  $12.50  at  retail.    There  has  been 
no  attempt  on  the  part  of  the  plaintiff  to 
conceal  the  uee  of  these  extension  sets.    The 
instruments  and  the  wires  connecting  them 
are  at  all  times  in  plain  sight,  and  the  at- 
tention of  the  defendant's  agents  has  been 
called  to  them  whenever  they  visited  the 
plaintiff's   premises.     Up  to   1896   or    1897 
there  were  no  extensiion  sets  except  those 
manufactured  by  the  Bell  Telephone  Com- 
pany, and  it  was,  of  course,  unnecessary  to 
make  any  rules  with  reference  to  their  use. 
Indeed,  no  rule  with  reference  to  their  use 
has  ever  been  promulgajted.     A  prohibitdon 
against    the   use   of   such   instrument   was 
printed  in  the  revised  form  of  application 
and  contract  adopted  by  the  defendant  in 
1896  or  1807,  and  subscribes  who  have  atr 
tadied  such  instruments  were  notified  that 
the  telephone  company   forbade  their   use, 
and   were  required  to    remove   them.    The 
question  w4iich  thus  arises  for  the  decision 
of  the  court  is  whether  a  corporation  having 
a  monopoly  of  the  telephone  business  in  a 
oommunity  can  deprive  a  subscriber  of  tele- 
phone service  for  the  reason  that  he  refuses 
to  discontinue  the  use,  in  connection  wtth 
the  wires  of  the  company  on  the  subscriber's 
premises,  of  an  extcoision  set  not  furnished 
by  the  company." 

The  general  principles  of  law  upon  which 
the  complainant  relies  are  well  settled.  The 
telephone  company  has  rights  granted  by 
the  city  in  pursuance  of  legislative  author- 
ity to  make  certain  uses  of  the  highways  of 
the  dty,  and  no  other  company  has  similar 
rights.  By  municipal  action  therefor,  in- 
Toked  by  the  defenaant^  the  complainant  is 
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forced  to  deal  with  the  defendant  if  he  de- 
sires telephonic  srvioe.  Undoubtedly  it  is 
a  condition  of  such  a  grant  that  the  grantee 
shall  furnish  to  such  of  the  public  as  desire 
it  complete  service  of  the  kind  in  which  it 
deals,  with  such  appliances  for  use  and  con- 
venience as  the  state  of  the  art  affords  from 
time  to  time.  And  it  cannot  be  disputed 
that  the  company  may  impose  such  reason- 
able rules  for  the  use  of  its  appliances  as 
are  required  to  insure  efficiency  and  safety, 
and  tluLt  no  unreasonable  rule  or  require- 
ment can  be  enforced  as  a  condition  of  fur- 
nishing equal  service  to  the  whole  public. 
The  service  which  a  telephone  company  un- 
dertakes to  render,  and  which  it  receives 
special  privileges  from  the  public  thai  it 
may  render,  is  analogous  to  that  of 
a  oommon  carrier,  and  its  obligations  to  the 
public  are  to  be  determined  upon  the  same 
principles  which  have  long  been  settled  with 
reference  to  persons  or  corporations  engaged 
in  business  which  requires  special  public 
concessions.  The  general  principle  is  laid 
down  in  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77.  The  application  to  telephone 
companies  is  made  in  many  oases.  In  State 
ex  rel  American  U.  Teleg.  Co.  v.  Bell  Tel- 
eph,  Co.  36  Ohio  St.  296,  38  Am.  Rep.  583, 
Mcllvane,  Ch.  J.,  says:  "It  appears  to  us 
as  a  proposition  too  plain  to  admit  of  ar- 
gument that,  where  the  beneficial  use  of 
patented  property  or  of  any  species  of  prop« 
erty  requires  public  patronage  and  govern- 
ment  aid,  as,  for  instance,  the  use  of  public 
ways  and  the  exercise  of  the  right  of  emi- 
nent domain,  the  state  may  impose  such  eon* 
ditions  and  regulations  as  in  the  judgment 
of  the  lawmaking  power  are  necessary  to 
promote  the  public  good."  In  State  ew  rel. 
Postal  Teleg.  Cable  Co.  v.  Delaware  d  A, 
Teleg.  A  Teleph,  Co.  47  Fed.  633,  640,  Wales, 
J.,  after  commenting  upon  many  decisions, 
says:  "From  the  foregoing  review  of  the 
law  it  follows  that  the  respondent  is  a  com- 
mon carrier  which  has  offered  to  the  public 
the  use  of  a  telephonic  system  for  the  rapid 
conveyance  of  oral  messages  from  one  point 
to  another;  that  one  of  l£e  most  important 
duties  of  a  common  carrier  is  thait  it  shall 
serve  all  persons  alike,  impartially  and 
without  unrecu9onable  discrimination,"  etc; 
and  the  decision  proceeds  to  declare  a  con- 
tract contrary  to  this  duty  to  be  void  as 
against  public  policy.  To  the  same  effect 
as  to  the  general  relations  of  a  telephone 
company  to  the  public  are  Atlantic  d  P. 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  4  Daly, 
527/  Chesapeake  A  P.  Telepk.  Co.  v.  Balti- 
more d  0.  Teleg.  Co.  66  Md.  399,  59  Am. 
Rep.  167,  7  Atl.  809;  State  ew  rel.  Baltimore 
d  0.  Teleg.  Co.  v.  Bell  Teleph.  Co.  23  Fed. 
539;  Delaware  d  A.  Teleg.  d  Teleph.  Co.  v. 
State  ex  rel.  Postal  Teleg.  Cable  Co.  2  C.  C. 
A.  1,  3  U.  S.  App.  30,  60  Fed.  677;  and 
other  oases  which  assume  the  principles 
above  staited  as  settled  law,  and  discuss  va- 
rious applications  of  them. 

The  defendant  does  not  argue  against 
these  general  propositions  of  law,  but  in- 
sists that  it  is  reasonaible  for  it  to  claim  the 
right  to  furnish  and  control  the  whole  tele- 
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phonic  plani  on  the  pramises  of  a  snbsoriber 
which  snail  be  connected  with  it«  lines.  We 
cannot  assen^t  to  all  the  reasoning  of  the  de- 
fendant's oouneel  in  suppoit  of  this  propo- 
sition. We  are  inclined  to  believe  that  his 
apprehension  of  danger  from  other  electric 
conductors  on  the  aubscriber's  premises  is 
exaggerated.  The  fact  that  the  company 
has  submitted  to  a  modus  vivendi  with  the 
complainant  since  it  first  knew  of  his  use  of 
an  extension  set»  which  haa  continued  the 
attachment  till  the  present  time  without 
any  serious  accident,  indioateB  that  in  this 
instance  safety  ia  not  a  controlling  conaid- 
eratdon.  And  we  cannot  agree  &at  any 
slight  modification  by  the  subscriber  of  the 
use  of  the  instnunent  placed  in  his  house, 
as,  e.  g,,  by  the  attachment  of  a  funnel  for 
magnifying  the  sound,  would  constitute  a 
trespass  on  the  property  of  the  company,  in 
the  technical  meaning  of  the  word.  Ned- 
iher  does  it  appear  tSaJb  the  addition  of  an 
extension  set  to  a  customer's  circuit  in- 
creases the  lahor  of  the  operator  at  the 
switchboard.  So  long  as  the  subscriber  is 
entitled  to  the  use  of  the  line  as  often  as  his 
business  requires,  and  but  one  person  can 
use  the  line  at  a  time  either  through  the 
main  telephone  or  the  exteneion  set,  there 
can  be  no  more  calls  sent  in  than  the  rates 
already  established  have  contemplated.  In- 
deed, the  saving  of  tdme  to  the  central  office 
by  reason  of  the  superior  accessibility  of 
the  customer  who  has  an  extension  set 
nearer  than  the  telephone  is  an  advantage 
to  the  company.  But  we  do  believe  that  the 
claim  finds  justificaticoi  and  support  in  the 
nature  of  the  service  and  the  agencies  em- 
ployed in  it.  The  telephone  circuit  includes 
delicate  instruments  actuated  by  currents  of 
electricity  of  feeble  power.  The  introduc- 
tion into  a  circuit  of  extension  sets  requires 
technical  skill  to  secure  perfect  adaptation 
to  the  original  circuit  and  its  appliances. 
It  seems  plain  to  us  that  this  should  be  the 
work  of  the  same  party  which  builds  and 
operates  the  original  circuit,  and  subject  to 
the  same  routine  of  inspection.  The  origi- 
nal circuit  and  the  additions  to  it  should 
be  a  unit  in  construction,  operation,  and 
management.  The  circulation  of  the  elec- 
tric current  by  which  the  telephone  is  ope- 
rated differs  essentially  from  the  distribu- 
tion of  illuminating  gas,  though  both  are 
supplied  from  a  central  source  and  used 
upon  the  premises  of  a  customer.  The  gas 
which  is  supplied  through  a  meter  is  for- 
ever after  beyond  any  control  of  the  pro- 
ducer. No  use  that  the  customer  makes  of 
it  can  react  so  as  to  affect  the  company  or 
its  distributing  system.  Whether  a  cubic 
foot  of  gas  is  used  for  light  by  means  of  one 
burner  or  another,  or  for  heating  by  one  sys- 
tem of  stove  or  furnace  or  another,  can 
make  no  possible  difference  to  the  manufac- 
turer, and  hence  it  would  be  unreasonable 
for  a  gas  company  to  insist  upon  supplying 
stoves  or  burners,  or  to  dictate  in  what  po- 
sition on  the  premises  the  gas  should  be 
finally  consumed.  An  electric  current,  on 
the  contrary,  does  not  terminate  in,  but 
passes  through,  the  customer's  premises. 
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The  circuit  must  be  complete,  either  wholly 
along  a  metallic  conductor,  or  partly 
through  the  earth.  The  current  while  pass- 
ing from  as  well  as  to  the  premises  of  the 
customer  exerts  its  natural  influence  upon 
conductors  and  resistances  which  it  encoun- 
ters. Any  resistance  or  interruption  af- 
fects or  is  liable  to  affect  the  whole  system. 
Any  appliance  introduced  anywhere  to  mod- 
ify the  action  of  the  current  may  produce 
results  at  any  other  point  in  the  circuit. 
When  the  telephone  is  in  use  the  subscrib- 
er's circuit  is  conected  with  that  which  In- 
cludes his  correspondent,  and  in  practice 
may  bo  connected  with  one  circuit  after 
another  throughout  the  whole  system.  A 
company,  therefore^,  furnishing  the  use  of  an 
electric  current  generated  by  its  own  ap- 
paratus may  reasonably  require  that  it  shall 
not  be  diverted  over  other  channels,  and 
used  to  actuate  other  appliances  with  whidi 
the  company  is  not  familiar,  and  which  have 
not  received  its  approval.  Now,  the  best 
adaptation  of  an  extension  set  to  the  sys- 
tem to  which  it  is  added,  and  the  best  super- 
vision of  ftuch  a  set  and  system,  and  the 
best  service  to  a  customer,  may  reasonably 
be  expected  when  the  whole  system  and  its 
extensions  are  installed  and  controlled  by  the 
company.  It  is  tsberefore  reasonable  that 
the  oompany  should  insist  upon  the  right  to 
furnish  extension  sets  when  they  are  de- 
sired, or  in  the  alternative  refuse  to  give  or 
continue  its  service.  In  the  words  of  the  su- 
preme court  of  Illinois  in  People  em  reU 
Cairo  Telepk,  Co.  v.  Western  U.  Teleg.  Co, 
166  111.  15,  36  L.  R.  A.  637,  46  N.  E.  731,  it 
''has  a  right  to  choose  its  own  agencies  for 
the  performance  of  its  duties."  But  this 
right  is  contingent  and  not  absolute.  It  is 
subject  to  the  ^ligation  we  have  alluded  to 
above,  viz.  that  the  oompany  shall  be  able 
and  willing  to  furnish  extension  sets  as  effi- 
cient and  convenient  as  the  state  of  the  art 
affords.  It  is  the  duty  of  the  company  to 
keep  abreast  of  the  march  of  improvement, 
so  as  to  serve  its  customers  as  conveniently 
as  they  can  provide  for  themselves  from  the 
market.  Such  improvements  and  extensions 
as  are  offered  mu£^  not  be  accompanied  with 
extortionate  demands  for  compensation,  so 
as  to  render  the  offer  nugatory.  The  price 
charged  for  the  extra  accommodation  must 
bear  some  proportion  to  the  actual  cost  of 
it,  and  the  additional  burden  of  care  and 
maintenance.  While  the  court  exercises  no 
supervision  over  the  prices  fixed  by  a  tele- 
phone company  generally,  it  must  consider 
the  amount  charged  for  tJie  performance  of 
a  duty  to  a  customer,  in  deciding  upon  the 
reasonableness  in  any  particular  case  of  re- 
quiring the  customer  to  seek  such  service 
exclusively  of  the  company.  So  long  as  the 
company  observes  these  equitable  principles 
in  acting  under  its  rule,  uie  court  will  con- 
sider its  action  reasonable  and  will  sustain 
it.  If,  however,  the  company  neglects  its 
duty  to  the  public,  and  is  not  provided  with 
the  means  to  secure  the  accommodation  of 
its  customers,  or,  having  at  its  command 
such  appliances,  refuses  to  furnish  them,  ex- 
cept at  exorbitant  rates,  we  cannot  question 
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the  rigbt  of  the  customer  to  supplement  the 
imperfect  service  of  the  company  with  ap- 
proved  appliaDoes  procured  elsewhere,  pro- 
vided that  such  appliances  can  be  used  in 
eonnection  with  the  company's  circuits  with- 
out detriment  to  their  harmonious  opera- 
tion. We  think,  however,  that  before  a  cus- 
tomer is  justified  in  such  an  invasion  of  the 
prima  facie  rights  of  the  company  he  must 
apply  to  the  compaoiy  to  furnish  the  addi- 
tional accommodation  desired,  and  if  the 
eompeay  refuses  or  couples  its  consent  with 
unreasonable  conditions  he  must  be  pre* 
pared  to  show  affirmatively  that  the  appli- 
ance which  he  ajineTes  to  the  company's  sys- 
tem is  not  injurious  to  the  system  or  its  op- 
eration before  he  can  have  the  assistance  of 
a  court  of  equity  to  compel  the  company  to 
include  his  device  in  their  service.  The 
eomplainant  does  not  bring  himself  within 
these  limitations.  He  begaji  by  annexing  to 
the  defendant's  circuit  an  apparatus  of  his 
own  selection,  without  first  requesting  the 
company  to  furnish  him  with  an  extension 
Bet,  or  asking  their  terms  for  such  extension 
of  their  serviceL  In  regard  to  the  set  which 
he  uses  he  has  not  made  it  clear  that  it  is 
suitable  for  use  with  the  grounded  circuit 
whidi  he  hires  of  the  oompajiy.  The  com- 
pany itself  does  not  use  this  apparatus  in 
connection  with  grounded  circuits.  It  is 
plain  that  the  complainant  has  no  right  to 
insist  upon  a  partieulkr  form  of  apparatus 
if  the  company  are  ready  to  furnish  one 
whieh  will  substantially  accomplish  the 
same  purpose,  and  which  is  adapted  to  the 
circuit  they  operate.  It  does  not  appear 
from  any  evidence  in  the  case  that  they 
have  not  been,  and  are  not  now,  ready  and 
willing  to  do  tiiis  for  a  reaaonahle  compen- 
sation. On  the  oontrary,  they  say  they  are 
willing  and  offer  to  do  so. 

In   ti&ese     circumstances,    an    injunction 
must  he  refused. 

Stiaess,  Ch.  J.,  dissenting: 

Ag^eing  with  the  genercd  statements  of 
law  in  the  foregoing  opinion,  I  am  unable 
to  agree  with  its  conclusion,  which,  to  my 
mind,  is  inconsistent  with  it.  Having  said 
that  the  defendant's  proposition,  that  it 
should  have  the  right  to  furnish  and  control 
the  whole  telephonic  plant  on  the  premises 
of  a  subscriber,  cannot  be  assented  to  in  full, 
and,  further,  that  "such  improvements  as 
are  offered  must  not  be  accompanied  with 
extortionate  demands  for  oompensation,  so 
as  to  render  the  offer  nugatory,"  and  that 
"if,  however,  the  company  neglects  its  duty 
to  the  public,  and  is  not  provided  with 
means  to  secure  the  accommodation  of  its 
customers,  or.  having  at  its  command  such 
appliances,  refuses  to  furnish  them,  except 
at  exorbitant  rates,  we  cannot  question  the 
right  of  the  customer  to  supplement  the  im- 
perfect service  of  the  company  with  ap- 
proved appliances  procured  elsewhere,  pro- 
vided that  such  appliances  can  be  used  in 
connection  with  the  company's  circuits 
without  detriment  to  their  harmonious  ope- 
ration," the  logical  result  from  the  facts  in  I 
this  case  is  a  decree  for  the  complainant. 
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The  opinion  asserts  the  right  of  a  subscriber 
to  supplement  the  service  of  the  company 
under  two  conditions^  both  of  which  appear 
in  this  oase.  First.  If  the  company  de- 
mands exorbitant  rates.  The  complainant 
now  rec^ves  satisfactory  service  for  $82  per 
year,  and  the  company  dem«uids  $220  for 
the  same  service.  The  exteooaion  instrument 
costs  $12.50  at  retail,  and  the  company 
charges  $18  per  year  for  the  use  of  it, — at 
least  150  per  cent  of  its  cost.  The  addi- 
tional charge  is  made  for  a  metallic  circuit, 
which  is  neither  shown  to  be  necessary  nor 
of  advantage  to  the  subscriber  or  to  the 
company,  except  in  the  matter  of  income  to 
the  company.  Under  these  circumstances, 
the  company's  demand  is  manifestly  exorbi- 
tant. Sieoond.  No  detriment  to  the'  com- 
pany is  shown  by  the  complainant's  use  of 
the  extension  set,  either  in  its  demand  upon 
service  or  in  safety.  On  the  oontrary,  the 
opinion  is  in  favor  of  the  complainant  on 
both  of  these  grounds.  I  am  therefore  un- 
able to  see  any  sufficient  reason  for  refusing 
the  oomplainuit's  prayer  for  an  injunction. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  September  20,  1901 : 

The  evidence  shows,  as  stated  by  the  com- 
plainant, that  the  deifendant  refuses  to  fur- 
nish a  long-distance  exteonon  set  in  con- 
nection with  a  grounded  telephone  circuit. 
The  evidence  does  not  convince  a  majority 
of  the  court  that  such  a  combination  can  be 
made  generally  without  impairment  of  the 
service.  The  uniform  practice  of  the  com- 
pany is  against  this  contention.  The  com- 
pany offers  to  annex  to  the  complainant's 
grounded  circuit,  for  a  reasonable  price, 
such  an  extension  set  as  is  appropriate  for 
the  circuit,  and  which,  it  contends,  will  give 
satisfactory  service.  This  is  all  that  the 
complainant  can  demand.  He  is  in  default 
in  not  requesting  the  company  to  providct 
what  it  says  it  is  willing  to  give  him,  and 
in  insisting  on  the  exact  form  of  apparatus 
which  he  has  installed.  It  is  for  the  com- 
pany, not  for  the  subscriber,  to  determine 
the  type  of  apparatus  it  shall  use;  and  there 
is  no  evidence  that  the  type  it  offers  is  in- 
adequate. These  points  were  fully  consid- 
ered by  the  court  upon  the  former  hearing, 
as  a  careful  examinatdooi  of  the  opinion  will 
show.  It  may  further  be  observed  that  in 
this  case  there  is  no  evidence  that  the  de- 
fendant's charge  for  a  metallic  circuit  com- 
bined with  a  long-distance  set  is  exorbitant. 
The  well-known  superiority  of  a  metallic 
circuit  to  a  grounded  one  in  all  essential 
features,  and  the  greater  cost  of  construc- 
tion, make  it  reasonable  to  charge  more  for 
the  use  of  the  metallic  circuit  than  for  the 
other.  The  question  of  price  is  not  strictly 
before  the  court,  for  the  complainant  does 
not  desire  this  kind  of  service,  and  the  de- 
fendant will  not  tolerate  the  combination 
which  the  cojiplainant  has  made,  at  any 
price. 

The  motion  for  reargument  is  denied. 
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JULT, 


Patrick  GORMAN,  as  Next  of  Kin  of  Pat- 
rick GormaiL,  Jr.,  Deceased, 

V. 

Robert  E.  BUDLONG. 

A  child  haa  no  rlffht  of  metlon  for  in- 
Jiirlea  to  itm  mother  whlcb  cause  Its  pre- 
mature blrtb,  so  that  In  case  death  results 
a  cause  of  action  will  survive  under  a  stat- 
ute giving  a  right  of  action  for  wrongful 
death  caused  by  negligence,  where  It  Is  such 
as  would,  bad  death  not  resulted,  have  en- 
titled the  person  injured  to  maintain  an  ac- 
tion. 

(July  8,  1901.) 

ON  DElklURRER  by  defendant  to  a  declar- 
ation filed  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  intes- 
tate.   Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr,  Frederick  A.  Jones,  for  defendant, 
in  support  of  demurrer: 

Plaintiff's  intestate  could  not  have  main- 
tained an  action  for  damages  against  the  de- 
fendant had  he  survived. 

An  action  for  damages  does  not  lie  for 
injuries  received  while  en  ventre  sa  mire. 

IHetrich  v.  Northampton,  138  Mass.  14, 
62  Am.  Rep.  242;  Allaire  v.  8t  Luk^a  Hos- 
pital, 184  111.  ^9,  48  L.  R.  A.  225,  66  N. 
K  638;  Walker  v.  Great  Northern  R,  Co. 
It,  L.  R.  28  C.  L.  69. 

As  an  unborn  child  is  a  part  of  its  moth- 
er, any  injury  to  it,  inflicted  before  birth, 
can  be  recovered  for  by  its  mother. 

Dietrich  v.  Northampton,  138  Mass.  14, 
62  Am.  Rep.  242. 

The  fiction  of  equity,  of  the  civil  and 
criminal  law,  and  of  ecclesiastical  and  ad- 
miralty courts,  that  an  unborn  child  is  in 
esse  for  certain  purposes,  has  not  been  ex- 
tended by  the  common  law  to  civil  actions. 

Walker  v.  Great  Northern  R,  Co.  Ir.  L. 
R.  28  C.  L.  60;  Allaire  v.  8t.  Luke's  Hospi- 
tal, 184  111.  359,  48  L.  R.  A.  225,  56  N.  £. 
638. 

The  alleged  contract  to  repair  did  not  in- 
clude the  plaintiff's  intestate. 

A  contract  to  keep  premises  in  a  safe  con- 
dition for  persons  in  esse  is  an  entirely  dif- 
ferent thing  from  keeping  premises  in  a  safe 
condition  for  an  unborn  child. 

Walker  v.  Great  Northern  R.  Co.  Jr.  L. 
R.  28  C.  L.  69;  Hart  v.  Cole,  156  Mass.  476, 
16  L.  R.  A.  657,  31  N.  E.  644. 

The  causes  of  premature  birth  are  innum- 
erable, and  in  many  cases  it  occurs  without 
any  apparent  cause.  In  the  present  case  it 
would  be  necessary  for  the  plaintiff  to  show 
the  condition  of  the  infant  in  its  mother's 
womb  prior  to  the  accident,  before  it  could 
satisfy  the  jury  that  the  falling  of  the  plas- 
ter was  the  proximate  cause  of  the  prema- 
ture birth.    This  would  be  impossible. 

Walker  v.  Great  Northern  R.  Co.  Ir.  L. 
R.  28  C.  L.  81;  Bannon  v.  Baltimore  do  0.  R. 


NOTF. — As  to  ohllds  right  to  recover  for  In- 
juries Inflicted  before  birth,  see.  In  this  series. 
Allaire  v.  St.  Luke's  Uospltal  (111.)  48  L.  B. 
A.  226 
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Co.  24  Md.  108;  Joliet  v.  Conway,  119  III. 
489,  10  N.  K.  223;  1  WharUm,  Ev.  2d  ed. 
441;  American  Text  Book  of  Obstetrics, 
272. 

Children  born  dead,  or  who  die  as  a  re- 
sult of  premature  birth,  are  considered  as 
if  they  had  never  been  born  or  conceived, 
and  are  not  recognized  as  persons  in  equity, 
ecelesiastioal,  or  admiralty  courts.  If  not 
in  these  courts  they  certainly  have  no  stand- 
ing in  common-law  courts. 

Dietrich  v.  Northampton,  138  Mass.  14, 
52  Am.  Rep.  242;  Marsellis  v.  Thalheimer, 
2  Paige,  36,  21  Am.  Dec.  66;  Harper  v. 
irclwr,  4  Smedes  &.  M.  99,  43  Am.  Dec.  472. 

.Mr.  Leonard  W.  Hortoin,  for  plaintiff, 
contra: 

The  plaintiff's  intestate  could  have  main- 
tained an  action  for  damages  against  the  de- 
fendant had  he  survived. 

The  child  was  born  alive  but  premature- 
ly, survived  his  birth  three  days,  and  then, 
on  account  of  the  premature  birth,  died. 

If  the  negligence  of  a  perscm  is  the  proxi- 
mate cause  of  an  injury  to  a  mother,  which 
results  in  an  injury  to  an  unborn  child  which 
is  so  far  advanced  in  pregnancy  as  to  be 
capable  of  independent  and  separate  exist- 
ence from  the  mother,  the  mother  being  in 
the  exercise  of  due  care  at  the  time  of  re- 
ceiving the  injury,  then  the  child  has  a  right 
of  action  against  that  person  to  recover  dam- 
ages for  the  injury  inflicted  upon  it. 

Com,  V.  Parker,  9  Met.  263,  43  Am.  Dec. 
396;  State  v.  Cooper,  22  N.  J.  L.  62,  51  Am. 
Dec.  248;  1  Bl.  Com.  129,  130;  American 
Text  Book  of  Obstetrics,  ed.  1895,  p.  925; 
2  Witthaus  &  B.  Med.  Jurisp.  1894,  pp.  378 
ct  seq.;  Thellusson  v.  Woodford,  4  Yes.  Jr. 
227. 

Life  begins,  in  contemplation  of  law,  as 
soon  as  the  infant  is  able  to  stir  in  its 
mother's  womb. 

1  Bl.  Com.  130. 

A  child  in  utero  is  considered  as  living 
for  its  own  benefit,  but  not  to  a  fixed  period 
of  time. 

Blasson  v.  Blasson,  2  De  G.  J.  &  S.  665. 

A  child  quick  in  utero  is  a  person  in  be- 
ing. 

Phillips  V.  Herron,  55  Ohio  St.  478,  45  N. 
E.  720;  Turley  v.  Turley,  11  Ohio  St.  173; 
McArthur  v.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652. 

When  a  woman  is  eight  months  advanced 
in  pregnancy  there  are  two  lives, — ^the  life 
of  the  mother  and  the  life  of  the  child,  and, 
if  two  beings  and  two  lives,  each  should 
have  a  cause  of  action  for  injuries  inflicted 
upon  it. 

The  mother,  being  still  alive,  cannot  re- 
cover for  her  own  death  or  for  the  death 
of  a  part  of  herself. 

Thellusson  v.  Woodford,  4  Ves.  Jr.  227; 
American  Text  Book  of  Obstetrics,  ed. 
1895,  p.  925 ;  2  Witthaus  &  B.  Med.  Jurisp. 
1894,  pp.  278,  378  et  seq.;  Allaire  v.  St. 
huk-e's  Hospital,  184  111.  359,  48  L.  R.  A. 
225,  56  N.  E.  638. 

An  unbmrn  child  is  in  esse  for  many  pur* 
ooses  in  civil  actions  at  common  law. 

Thellusson  v,   Woodford,  4  Ves.  Jr.  334; 
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Gorman  y.  Budlong. 


il» 


Doe  Of  dem.  Clarke  v.  Clarke,  2  H.  BI.  399; 
^catterwood  ▼.  Edtje,  1  Salk.  229;  Traioer 
T.  Huits,  1  Sim.  &  Stu.  181;  Wa««  v.  Hod- 
Jion.  2  Atk.  115;  Snoto  v.  Tucker,  Sid.  163; 
J/t/)ar  V.  Turner,  1  Ves.  Sr.  86;  Bumei  v. 
i2iinii,  1  Ves.  Sr.  156;  Beale  v.  BeaZe,  1  P. 
Vt'ms.  244;  Burdet  v.  Hopegood,  1  P.  Wms. 
486;  Cterfcc  v.  B^Xre,  2  Bra.  Ch.  320;  Crook 
▼.  ffi«,  L.  R.  3  Ch.  Div.  773;  Oilleapie  v. 
yahora,  59  Ala.  441,  31  Am.  Rep.  20;.  Mor- 
row V.  Scott,  7  Ga.  635;  Oroce  v.  ^tt*en- 
^crry,  14  Ga.  232;  Detrick  v.  Migatt,  19  111. 
14G,  68  Am.  Dec.  584;  McConnell  v.  iSfmt7^, 
23  III.  Gil;  Haakina  v.  Spiller,  1  Dana,  170; 
Oriafield  v.  fitorr,  36  Md.  129,  11  Am.  Rep. 
480;  Hall  v.  Hancock,  15  Pick.  255,  26  Am. 
Dec.  598;  Harper  v.  Archer,  4  Smedes  &  M. 
99,  43  Am.  Dec.  472;  Maraellia  v.  Tfcal^etm- 
€r,  2  Paige,  35,  21  Am.  Dee.  66;  Jenkina  v. 
Freyer,  4  Paige,  47;  Hawley  v.  Jamea,  5 
Paige,  318;  i/ason  v.  Jon«9,  2  Barb.  229; 
Hone  y.  Van  Schaick,  3  Barb.  Ch.  489; 
Sieadfaat  v.  Nicoll,  3  Johns.  Gas.  18;  Picot 
y,  Artniatead,  37  N.  C.  (2  Ired.  Eq.)  226; 
nm  V.  Moore,  6  N.  C.  (1  Murph.)  233; 
Petway  v.  Poxcell,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  308;  Barker  v.  Pearce,  30  Pa.  173,  72 
Am.  Dec.  691;  Laird*a  Appeal,  85  Pa.  339; 
Swift  V.  Duffield,  5  Serg.  &  R.  38;  Pearaon 
T.  Carlton,  18,8.  C.  47;  iSmart  v.  JSitnj^, 
Meigs,  149,  33  Am.  Dec.  137. 

A  diild  quick  in  utero  is  a  person  in  be- 
ing, and  if  the  plaintiff's  intestate  was  a 
person  in  being,  then  it  was  a  member  oi 
the  plaintiff's  family,  and,  if  a  member  of 
the  plaintiff's  family,  then  entitled  to  the 
benefits  of  the  contract  between  plaintiff  and 
defendant^  landlord  and  tenant. 

Bworda  v.  Edgar,  69  N.  Y.  28,  17  Am. 
Hep.  295;  Timlin  y.  Standard  Oil  Co,  126 
N.  Y.  514,  27  N.  E.  786;  Beck  v.  Carter, 
€S  N.  Y.  283,  l3  Am.  Rep.  176;  Learoyd  v. 
Godfrey,  138  Mass.  316. 

Bosers,  J.,  delivered  the  opinion  of  the 

«)urt: 

This  case  is  before  us  upon  demurrer  to 
the  plaintiff's  declaratwB.  It  is  an  action 
at  trespass  on  the  case,  for  negligence, 
brought  by  the  plaintiff,  as  father  and  next 
of  kin  of  Patrick  Gorman,  Jr.,  and  the 
facts,  aA  alleged,  are  that  the  plaintiff  was 
a  tenant  from  week  to  week  of  a  tenement 
of  the  defendant;  that  the  plaster  of  the  ceil- 
ing of  the  kitchen  in  said  tenement  became 
loose  and  liable  to  fall;  that  on  or  about 
KoTember  16,  1000,  and  again  on  or  about 
December  1,  1900,  the  plaintiff  notified  the 
defendant,  his  agents  and  servants,  of  the 
defective  and  dangerous  condition  of  said 
ceiling;  that  in  consideration  that  said 
,  plaintiff  and  the  members  of  his  family 
would  continue  in  said  tenement  as  his  ten- 
ants, and  in  consideration  that  said  plain- 
tiff would  and  did  continue  to  pay,  or  be- 
come liable  to  pay,  the  weekly  rent  for  the 
same,  as  he  had  previously  been  accustomed 
to  do,  said  defendant,  his  agents  and  serv- 
ants, promised  to  have  said  tenement  re- 
paired and  said  ceiling  replastered  so  as  to 
make  the  same  safe  for  said  plaintiff  and 
the  members  of  his  family  to  live  in,  and 
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not  subject  him,  them,  or  any  of  them,  to 
ffreat  danger  of  serious  injury,  whereupon 
it  became  and  was  the  duty  of  said  defend- 
ant to  make  or  cause  to  be  made  the  repairs 
necessary  to  make  said  tenement  safe  for 
Maid  plaintiff  and  the  members  of  his  fam- 
ily to  live  in,  and  not  subject  him,  them,  or 
any  of  them,  to  great  danger  of  serious  in- 
jury, and  to  put  said  tenement  in  a  tenant- 
able  condition,  yet  said  defendant,  in  viola- 
tion of  his  said  duty,  wholly  neglected  to 
make  said  necessary  repairs,  and  that  there- 
afterwards,  on,  to  wit,  January  22,  1901, 
in  consequence  of  said  plaintiff's  neglecting 
to  make  said  necessary  repairs,  said  ceiling 
fell  upon  Eliza  Gorman,  the  plaintiff's  wife, 
while  she  was  engaged  in  her  household  du- 
ties and  in  the  exercise  of  due  and  reason- 
able care  and  caution  on  her  part,  severely 
injuring  and  bruising  her,  and  that,  from 
and  on  account  of  the  injuries  and  shock 
occasioned  by  said  ceiling  falling  upon  her, 
the  said  Eliza  Grorman  was  caused  to  give 
birth  to  a  child  prematurely,  which  said 
child  afterwards,  on,  to  wit,  January  26, 
1001,  on  account  of  said  premature  birth, 
died;  that  on  account  of  said  premature 
birth  of  said  child,  and  the  weakness  and 
illness  resulting  therefrom,  said  plaintiff 
was  obliged  to,  and  did,  pay,  lay  out,  and 
expend  large  sums  of  money,  to  wit>  the  sum 

of dollars,   for  medical   attendance 

and  nursing  and  medicines  in  the  proper 
care  and  treatment  of  said  child;  that  on 
account  of  said  death  of  said  child,  occa- 
sioned as  aforesaid,  said  plaintiff  was  ob- 
liged to,  and  did,  pay,  lay  owt,  and  exp«:id 
large  sums  of  money,  to  wit,  the  sum  of 

dollars,  in  the  burial  of  said  child 

and  other  necessary  funeral  expenses,  to  th* 
plaintiff's  damage  $5,000,  etc.  The  action 
was  brought  to  recover  for  the  death  of  the 
child,  under  R.  I.  Gen.  Laws,  chap.  233,  | 
14,  which  is  as  follows,  via^:  ''Sec.  14- 
Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  d^ 
fault  of  another,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  had  not  en- 
sued,  have  entitled  tJie  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
son injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amount  in  law  to  a  felony.  Every  such 
action  shall  be  brought  by  and  in  the  name 
of  the  executor  or  administrator  of  such  de- 
ceased person,  whether  appointed  or  quali- 
fied within  or  without  the  state,  and  the 
amount  recovered  in  every  such  action  shall 
one  half  thereof  go  to  the  husband  or  widow, 
and  one  half  thereof  to  the  children  of  the 
deceased,  and  if  there  be  no  children  the 
whole  shall  go  to  the  husband  or  widow, 
and  if  there  h^  no  husband  or  widow,  to  the 
next  of  kin,  in  the  proportion  provided  by 
law  in  relation  to  the  dietribution  a>f  person- 
al property  left  by  persona  dying  intestate; 
provided  that  every  such  action  shall  b4 
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commenoed  within  two  years  after  the  death 
of  such  persoxL  If  there  is  no  executor  or 
ftdministrator,  or  H,  tiiere  being  one,  no  ac- 
tion is  brought  in  his  name  within  six 
months  after  the  death,  one  action  may  be 
brought  in  the  names  of  all  the  beneficiaries, 
either  by  all,  or  by  part  stating  that  they 
sue  for  the  benefit  oi  all,  and  stating  their 
respective  relations  to  the  deceased;  pro- 
vided, that  if  all  do  not  bring  such  suit,  only 
those  brining  it  shall  be  responsible  for 
costs;  but  judgment  shall  be  for  the  benefit 
of  all,  and  shall  be  entered  as  several  judg- 
ments for  each  in  his  proportion  as  afore- 
said, and  executions  thereon  shall  issue  in 
favor  of  each  respectively;  provided,  fur- 
ther, that  if  such  acti<»i  shidl  be  brought 
by  the  ben^ciaries,  no  action  shall  thero- 
af  ter  be  brought  by  the  executor  or  adminis- 
trator. There  shall  be  but  one  bill  of  costs 
in  favor  of  the  plaintiffs'  which  shall  inure 
equally  for  the  benefit  of  those  bringing  the 
suit,  and  of  them  only."  The  defendant  de- 
murred to  the  declaration,  which  consists  of 
one  count  only,  on  the  following  grounds, 
vuf,:  (1)  That  the  plaintiff's  intestate 
could  not  have  maintained  an  action  for 
damages  against  the  defendant  had  he  sur- 
vived, and  therefore  the  plaintiff  in  this 
case  has  no  right  of  action  against  said  de- 
fendant; (2)  that  said  action  is  improperly 
brought  under  chapter  233,  S  14,  of  the  Gen- 
eral Laws;  (8)  tnat  said  plaintiff's  intes- 
tate, not  being  recognized  by  the  law  as  a 
person  capable  of  naving  a  standing  in 
oourt,  cannot  be  represent^  by  the  plaintiff 
in  this  case;  (4)  that  said  plaintiff,  who 
sues  in  his  representative  capacity  as  next 
ol  kin  of  Psirick  Gorman,  Jr.,  seeks  to  re- 
cover for  money  expended  in  his  individual 
capacity. 

Inasmuch  as,  to  enable  the  plaintiff  to  re- 
cover, the  act,  neglect^  or  default  must  have 
been  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  the  question  at  once  pre- 
senting itself  is,  Can  one  maintain  an  ac- 
tion for  injuries  received  by  him  while  in 
his  mother's  womb?  The  plaintiff  has  pre- 
pared an  ingenious  brief,  and  lays  great 
stress  upon  the  acts  an  unborn  child  can  do, 
citing  many  authorities,  and  seeking  by 
analogy  to  reach  the  conclusion  to  which  he 
would  have  the  court  arrive.  Unquestion- 
ably, an  unborn  child  has  many  rights  and 
privileges,  but  it  matters  not  what  rights 
and  privileges  it  has  if  it  had  not  the  right, 
had  it  lived,  to  maintain  an  action  for  the 
injury  alleged  to  have  been  suffered  in  this 
case.  In  Walker  v.  Qreai  Northern  R.  Co. 
(decided  in  1891)  Ir.  L.  R.  28  C.  L.  69, 
the  plaintiff,  an  infant  of  a  few  months  of 
age,  brought  an  action  for  personal  injuries 
against  the  defendant  for  injuries  sustained 
by  her  while  en  ventre  sa  mere,  whereby  she 
was  permanently  crippled  and  deformed. 
The  child's  mother  was  a  passenger  on  the 
defendant's  railroad,  and  suffered  injuries 
during  her  pregnancy,  and  brought  action 
and  recovercKi  damages  for  her  own  injury. 
The  infant  plaintiff  also  brought  suit,  which 
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is  the  one  referred  to.  The  ease  was  leam* 
edly  argued  and  considered,  and  the  judges 
deliver^  the  opinions  seriatim,  and  wer» 
unanimous  that  the  action  could  not  be 
maintained.  The  question,  however,  wheth- 
er such  an  action  could  be  maintained  under 
any  circumstances  by  an  infant  who  was  in 
its  mother's  womb  at  the  time  of  the  alleged 
injury,  was  discussed  elabwately  and  with 
great  learning  both  by  court  aiod  oouneeL 
O'Brien,  Gh.  J.,  after  discussing  the  ques- 
tion, expressly  declined  to  commit  himself » 
leaving  it,  as  far  as  he  was  concerned,  ''an 
open  question."  The  other  judges  treated 
the  matter  in  a  brosjder  and  more  compre- 
hensive manner.  Johnson,  J.,  discussed  the 
matter  with  great  affluence  of  learning,  and 
said,  on  page  84,  inter  alia:  "As  a  matter 
of  fact,  when  the  act  of  negligence  occurred 
the  plaintiff  was  not  in  esse, — was  not  a  per- 
son or  a  passenger  or  a  human  being.  Her 
age  and  her  existence  are  reckoned  from  her 
birth,  and  no  precedent  has  been  found  for 
this  action.  Lord  Goke  says:  'Although 
filius  in  iitero  ntatris  est  pars  viscerum  mat* 
ris,  yet  the  law  in  many  cases  hath  consid- 
eration of  him  in  respect  of  the  apparent  ex- 
pectation of  his  birth.'  Bedford* s  Case,  7 
Coke,  85.  This  imputed  existence  in  esse 
to  an  unborn  child  is  a  fiction  of  the  civil 
law,  which  regards  an  unborn  child  as  born 
for  some  (not  for  all)  purposes  connected 
with  the  acquisition  and  preservation  of  real 
or  personal  property.  •  •  •  Thus  it 
would  appear  that  according  to  this  fiction 
an  unborn  child  may  in  the  civil  law  at  the 
same  moment  be  regarded  as  in  esse  and 
not  in  esse;  for  its  own  benefit  in  esse,  to  it» 

Prejudice  not  in  esse;  and,  unless  for  the 
enefit  of  itselfg  not  in  esse.  As  the  civil 
law  prevailed  in  the  ecclesiastical  and  ad- 
miralty courts,  and  also  entered  largely  into 
the  jurisprudence  administered  in  tne  court 
of  chancery,  most  of  the  authority  by  which 
an  unborn  child  is  for  its  own  benefit  re- 
garded as  born  is  to  be  found  in  the  deci- 
sions of  those  courts."  After  referring. to  a 
number  of  authorities,  he  proceeds  as  fol- 
lows (p.  87) !  "These  authorities  appear 
to  me  to  show  that  the  doctrine  which  re- 
gards an  unborn  child  as  born  for  its  own 
benefit  (which  is  the  utmost  limit  of  the 
doctrine)  is  a  fiction  adopted  from  the  civil  , 
law  by  the  courts  of  equity  for  some,  but 
not  for  all,  purposes,  and  far  more  seldom 
recognized  in  the  courts  of  law.  The  pree* 
ent  is  and  always  was  a  common-law  ac- 
tion for  personal  injuries  caused  by  the  neg- 
ligence or  l)reach  of  duty  of  the  defendants, 
and  it  lies  for  the  plaintiff  to  show  what 
was  this  duty  of  the  defendants  towards  the 
plaintiff,  and  how  it  arose.  'Negligence' 
and  *dnty'  are,  respectively,  relative,  not 
absolute,  terms.  It  is  not  contended  that 
the  duty  arose  out  of  contract.  The  con- 
tract was  between  the  defendants  and  Mrs. 
Walker,  and,  so  far  as  contract  is  concerned, 
it  was  to  Mrs.  Walker  the  defendants  were 
liable  for  breach  of  it.  If  it  did  not  spring 
out  of  contract,  it  must,  I  apprehend,  have 
arisen  (if  at  aJl)  from  the  relative  situa- 
tion and  circumstances  of  the  defendant* 
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•nd  plaintiff  at  the  time  of  the  oocurrence 
of  the  act  of  negligence.  But  at  that  time 
the  plaintiff  had  no  actual  existence,  was 
not  a  human  being,  and  was  not  a  passenger, 
—in  fact,  as  Ix>rd  Coke  says,  the  plaintiff 
was  then  pars  visoerum  matria;  and  wb  have 
not  been  referred  to  any  authority  or  princi- 
ple to  show  that  a  legal  duty  has  ever  been 
held  to  arise  towards  that  which  is  not  in 
esse  in  fact*  and  has  only  a  fictitious  exist- 
ence in  law,  so  as  to  render  a  negligent  act 
a  breach  of  that  duty."  As  to  analogies 
drawn  from  the  criminal  law,  the  learned 
judge  says  {p.  88) :  "Then  it  is  contended 
that  this  action  lies  in  analogy  to  the  crimi- 
nal law, — ^that  if  a  child  bom  alive  after- 
wards dies  of  injuries  received  while  in 
utero,  this  is  murder  in  the  person  who  in- 
flicted them  (1  RuBsell,  Crimea,  5th  ed. 
chap.  2,  646,  note  e) ;  but  I  think  that  there 
is  no  true  analogy  between  crime  and  tort 
in  this  case.  Crimes  are  offenses  against 
the  public.  They  are  those  acts  or  attempts 
which  tend  to  the  prejudice  of  the  whole 
community,  and  as  a  general  rule  the  crimi- 
nal intent  and  the  act  charged  to  be  crimi- 
nal must  concur,  to  constitute  a  crime. 
Tort,  on  the  other  hand,  is  a  private  wrong 
sustained  by  some  person  or  body  qt  per- 
sons. The  sanction  of  the  one  is  punish- 
ment. The  result  of  the  other  is  compensa- 
tion. ...  In  early  times  the  criminal 
law  as  to  the  infant  in  utero,  just  born 
alive,  was  far  more  stringent  and  severe, 
as  stated  by  Bracton,  than  it  is  at  present. 
.  .  •  This  may  be  accounted  for  on  prin- 
ciples of  public  policy,  by  the  stem  severity 
of  the  criminal  law  in  the  supreme  exigen- 
cies of  public  safety,  where  the  offense  is 
prosecuted  by  the  Crown  on  behalf  of  the 
entire  community,  for  the  security  of  socie- 
ty, the  preservation  of  infant  life,  and  the 
Queen's  peace,  in  order  that  (as  Lord  Coke 
tays,  3  Inst.  50 ) ,  'so  horrible  a  crime  should 
not  go  unpunished.' "  In  Dietrich  v.  North- 
Qmpton  (decided  in  1884),  138  Mass.  14,  52 
Am.  Itep.  242,  the  mother  of  the  deceased 
■lipped  upon  a  defect  in  a  highway  of  the 
defendant  town,  fell,«and  had  had  a  verdict 
for  her  damages.  At  the  time  she  was  be- 
tween four  and  five  months  advanced  in 
pregnancy,  the  fall  brought  on  a  miscar- 
riage, and  the  child,  although  not  directly 
injured,  unless  by  a  communication  of  the 
shock  to  the  mother,  was  too  little  advanced 
in  fetal  life  to  survive  its  premature  birtJi. 
There  was  testimony,  however,  based  upon 
observing  motion  in  its  limbs,  that  it  did 
live  for  ten  or  fifteen  minutes.  Administra- 
tion was  taken  out  and  the  administrator 
brought  action,  upon  the  Public  Statutes  of 
Massachusetts  (chap.  52,  S  17),  for  the  fur- 
ther benefit  of  the  mother,  in  part  or  in  whole 
as  next  of  kin.  The  court,  speaking  through 
Bolmes,  J.,  in  delivering  the  opinion,  says: 
"The  court  below  ruled  Uiat  the  action  oould 
not  be  maintained,  and  we  are  of  the  opin- 
ion that  the  ruling  was  correct.  .  .  . 
Some  ancient  books  seem  to  have  allowed  the 
mother  an  appeal  for  the  loss  of  her  child 
by  a  trespass  upon  her  person.  .  .  . 
But  no  case,  so  far  as  we  know,  has  ever  de- ' 
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dded  that  if  the  infant  survived  it  oould 
maintain  an  action  for  injuries  received  by 
it  while  in  its  mother's  womb.  Yet  that  ia 
the  test  of  the  principle  rdied  on  by  the 
plaintiff,  who  can  hardly  avoid  contending 
that  a  pretty  large  field  of  litigation  has 
been  left  unexplored  until  the  present  mo- 
ment." After  considering  various  cases 
and  arguments,  the  learned  judge  concludes 
as  follows:  "Taking  all  the  foregoing  con- 
siderationfl  into  account^  and  further,  that^ 
as  the  unborn  child  was  a  part  of  the  moth- 
er at  the  time  of  the  injury,  any  damage  to 
it  which  was  not  too  remote  to  be  recovered 
for  at  all  was  recoverable  by  her,  we  think 
it  clear  that  the  statute  sued  upon  does  not 
embrace  the  plaintiff's  intestate  within  its 
meaning,  and  have  not  found  it  necessary  to 
consider  the  question  of  remoteness,  or  the 
effect  of  those  cases  which  dcSclare  that  the 
statute  liability  of  towns  for  defects  in  high- 
ways is  more  narrowly  restricted  than  Uie 
common-law  liability  for  negligence."  In 
Allaire  v.  8t.  Luke's  Hospital  (decided  in 
1900),  184  HI.  359,  48  L.  R.  A.  225,  56  K. 
E.  638,  the  plaintiff,  an  infant  of  tender  age, 
brought  suit  by  his  next  friend  against  uie 
defendant  for  injuries  sustained  while  in 
the  womb  of  his  mother,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant in  an  elevator  accident  on  February  2, 
1896,  whereby  the  mother  was  much  in- 
jured and  thereby  the  plaintiff  was  also 
greatly  injured,  so  that  when  said  plaintiff 
was  born,  on  February  6,  1896,  he  was  per- 
manently crippled  and  deformed.  The 
mother  settled  with  the  defendant  for  a 
valuable  consideration,  and  in  the  suit 
brought  by  the  plaintiff  the  defendant  filed 
a  general  demurrer,  which  was  sustained  by 
the  trial  court.  Upon  an  appeal  to  the  ap- 
pellate court  of  the  first  district,  the  judg- 
ment of  the  lower  court  was  affirmed  (re- 
ported in  76  111.  App.  441),  and  from  that 
judgment  of  affirmance  an  appeal  was  taken 
to  the  supreme  court  of  the  state.  The 
opinion  of  the  appellate  court,  which  was 
adopted  by  the  supreme  court,  concluded  as 
follows:  "The  doctrine  of  the  civil  law 
and  the  ecclesiastical  and  admiralty  courts, 
therefore,  that  an  unborn  child  may  be  re- 
garded as  in  esse  for  some  purposes,  when 
for  its  benefit,  is  a  mere  legal  fiction,  which, 
so  far  as  we  have  been  able  to  discover,  has 
not  been  indulged  in  by  the  courts  of  com- 
mon law  to  the  extent  of  allowing  an  action 
by  an  infant  for  injuries  occasioned  before 
its  birth.  If  the  action  can  be  maintained 
it  necessarily  follows  that  an  infant  may 
maintain  an  action  against  its  own  mother 
for  injuries  occasioned  by  the  negligence  of 
the  mother  while  pregnant  with  it.  We  are 
of  the  opinion  that  the  action  will  not  lie." 
The  counsel  for  the  plaintiff  has  called 
our  attention  to  R.  I.  Gen.  Laws,  chap.  203, 
§  23,  which  provides  that  a  child  of  a  testa- 
tor, born  after  hia  father's  death,  for  whom 
no  provision  was  made  by  his  father  by  will 
or  otherwise,  shall  take  the  same  share  of 
his  father's  estate  that  he  would  have  been 
entitled  to  if  his  father  had  died  intestate, 
and  also  to  chapter  210,  §  21,  by  which  it  is 
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provided  that  in  proceedings  in  the  probate 
court  the  interests  of  a  person  unborn  may 
be  represented  by  a  guardian  ad  litem  or 
next  friend  to  be  appointed  by  the  court. 
These  statute  provisions,  however,  furnish 
no  analogies  for  guidance  in  the  case  at  bar, 
in  our  opinion;  for  a  statute  only  governs 
the  cases  to  which  it  was  designed  to  ap- 
ply, and  if  chapter  233,  S  ^4,  under  which 
this  action  was  brought,  was  intended  to  ap- 
ply to  injuries  to  unborn  infants,  such  in- 
tention should  have  been  expressed  in  its 
provisions.  The  statute  in  question  is 
drawn  from  an  English  statute  (Lord  Camp- 
l>eirs  act;  0  &  10  Vict.  chap.  93,  S  I),  aiid 
the  English  common  law  is  the  foundation 
of  our  system  of  jurisprudence;  and  for 
those  feeling  there  is  a  hardship  in  the  prin- 
ciple of  law  as  hereinbefore  laid  down,  as 
An  occasional  dissenting  judge  has  expressed 
himself  as  feeling,  we  borrow  these  words 
of  Mr.  Associate  Justice  O'Brien  in  Walker 
v.  Great  Northern  R,  Co.  It,  L.  R.  28  C.  L. 
■69,  vis.:  "We  have  to  see  whether  the 
right  claimed  exists  in  the  English  legal 


system,  or  flows  out  of  any  admitted  princi- 
ples in  that  system.  The  law  is  in  some  re- 
spects a  stream  that  gathers  accretions  with 
time  from  new  relations  and  conditions. 
But  it  is  also  a  landmark  that  forbids  ad- 
vance on  defined  rights  and  engagements; 
and,  if  these  are  to  be  altered, — ^if  new 
rights  and  engagements  are  to  be  created, — 
that  is  the  province  of  legislation,  and  not 
of  decision." 

In  our  opinion,  one  cannot  maintain  an 
action  for  injuries  received  by  him  while  in 
his  mother's  womb;  and  consequently  his 
next  of  kin,  under  the  statute,  after  his 
death,  cannot  maintain  an  action  therefor, 
and  so  the  demurrer  must  be  sustained  on 
this  ground.  As  sustaining  the  demurrer 
on  this  ground  is  conclusive  against  main- 
taining the  action,  it  is  unnecessary  to  con- 
sider what  damages  could  have  been  ob- 
tained were  the  suit  maintainable. 

Demurrer  sustained,  and  case  remitted  t» 
the  Common  Pleas  Division,  with  directions 
to  enter  judgment  for  the  defendant  for 
costs. 
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€EOURITy  MUTUAL  LIFE  INSURANCE 
COMPANY,  Pltf.  in  Err., 

V. 

WEBB  et  al 
(45  C.  C.  A.  648,  106  Fed.  808.) 

1.     The  refusal  of  an  applicant  for  In- 
surance to  farnisli  a  sample  of  nrine 

to  th^  medical  examiners  after  answering  the 
required  questions  in  the  application  blank, 
because  of  which  the  application  Is  rejected, 
does  not  annul  the  negotiations  so  as  to  jus- 
tify a  statement  in  an  application  to  another 


company  that  no  proposal  or  application  for 
insurance  has  ever  been  made  upon  which  a 
policy  has  not  been  issued. 
2.  A  statement  by  an  applicant  for 
life  Insurance  tliat  no  plkyslcian  liaa 
ever  Kiven  an  unfavorable  opinlom 
upon  his  life  with  reference  to  insurance  can- 
not t>e  held  to  be  false  because  of  a  confiden- 
tial communication  from  a  medical  examiner 
to  the  medical  director,  of  which  he  had  no 
knowledge,  stating  that  he  could  not  recom- 
mend applicant  without  further  examination. 

(March  11,  1901.) 


Hon. — Forfeiture  of  life  ineuranee  by  false 
representations  with  respect  to  previous  ap- 
pHeations  for  insurance. 

I.  Rule  where  the  statement  is  a  mere  rep- 
resentation. 

a.  Generally. 

b.  Proof  of  materiality, 

II.  Rule  as  to  statements  made  material  hy 
agreement, 
111.  Rule  as  to  warranties, 
IT.  Construction   with  reference   to   distinc- 
tion between  representations  and  war- 
ranties. 
V.  Falsity  which  will  work  forfeiture. 

a.  General  rules. 

b.  Omission  to  state  all  other  insurance, 
c  Waiver   by  receipt  of  defective  an- 
swer, 

d.  Wrong  answers  by  agent. 

e.  WJiat  constitutes  failure  or  refusal 

to  issue, 

f.  Effect  of  qualification  as  to  knowl- 

edge or  belief. 
VI.  Tfalt^er  of  forfeiture. 

a.  By  acting  with  knowledge  of  falsity. 

b.  Notice  from  taking  previous  appli- 

cation. 

c.  Preparation  to  pay  as  a  waiver. 

d.  Attempted      rescission      an      other 

grounds  as  waiver. 

<^6  L.  R.  A. 


VII.  Statutes   prohibiting   forfeiture   for 
material  misrepresentations. 
Tin.  Application  to  mutual  aid  and  benefit  to- 
cieties.  ^ 

IX.  Conclusion. 


I.  Rule  where  the  statement  is  a 

sentation. 

a.  Oenerally 


mere  repr^ 


The  rule  has  been  laid  down  by  a  number  of 
the  cases  that  insurance  companies  have  the 
right  to  be  truthfully  Informed  whether  an 
applicant  for  insurance  has  before  applied  for 
insurance  and  been  rejected,  and  to  know 
whether  a  medical  examiner  has  declined  to  give 
a  favorable  opinion  upon  the  application  for 
Insurance  of  the  applicant,  so  that  the  person 
whose  duty  it  Is  to  act  upon  the  subsequent  ap- 
plication upon  the  part  of  the  company  may 
act  Intelligently.  Ferris  v.  Home  Life  Assur. 
Co.  118  Mich.  485,  76  N.  W.  1041;  Wyman  v. 
Fidelity  Mut.  Life  Asso.  17  Pa.  Co.  Ct.  250. 

And  that  a  false  answer  in  a  written  appli- 
cation for  life  insurance  to  a  question  as  to 
whether  any  other  company  had  declined  to 
grant  a  policy  on  the  applicant's  life  is  a  matc^- 
rlal  misrepresentation  which  will  avoid  the  pol- 
icy. American  Mut.  Aid  Soc.  v.  Bronger,  11 
Ky.  L.  Rep.  902,  Affirmed  in  12  Ky.  L.  Rep.  284  ; 
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ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
rado in  revienv  a  judgment  in  favor  of  plain- 
tiffs in  an  action  broughit  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  life 
insurance.    Heceraed. 

The  facts  are  stated  in  the  opinion. 

Before  Caldtocll,  Sanborn,  and  Thayer, 
Circnit  Judges. 

Messrs.  F.  W.  Jenkins  and  A.  C. 
Phelps  for  plaintiff  in  error. 

Mr,  Granville  I.  CMttendeny  for  de- 
iendants  in  error. 

Thayer,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Tnis  is  an  action  upon  a  policy  of  life 
insurance  daied  June  18,  1897,  which  was 
issued  by  the  Security  Mutual  Life  Insur- 
iuioe  Company,  a  New  York  corporation,  the 


plaintiff  in  error,  upon  the  life  of  Elia^  H. 
Webb,  of  Denver,  Colorado,  who  was  the 
father  of  the  beneficiaries  in  whose  behalf 
the  action  wha  instituted.  The  policy  was 
for  the  sum  of  $10,000,  and  by  its  terms 
made  the  application  therefor  a  part  of  the 
policy.  The  application  which  wa«  thus 
made  a  part  of  the  policy  comtained  the 
statement  that  the  insured  warranted  each 
and  every  statement  and  answer  to  the  in- 
terrogatories therein  contained  to  be  "full 
complete,  and  true,"  and  an  agreement  on 
the  part  of  the  insured  that,  "if  any  state- 
raent  or  answer  made  as  aforesaid  is  not 
full  and  complete,  or  is  untrue  in  any  re- 
spect, then  the  policy  of  insurance  issued 
hereon  shall  be  null  and  void."  In  and  by 
said  application  the  insured  further  agreed 
that  the  answers  and  explanations  given  to 
the  various  questions  propounded  in  the  ap- 


Unlon  Casualty  it  Surety  Co.  v.  Bailey  (Kan. 
App.)  Gl  Pac.  452 ;  Germanla  L.  Ins.  Co.  v. 
Lankenhelmer,  127  Ind.  536,  26  N.  E.  1084; 
Bernard  v.  United  L.  Ins.  Asso.  11  Misc.  441, 
32  N.  Y.  Supp.  223,  Reversed  on  other  grounds 
in  12  Misc.  10,  33  N.  Y.  Supp.  22 ;  Scottish 
Kqaitable  L.  Ina  Co.  v.  Bulst,  4  C.  S.  C.  4th 
Series,  1076. 

Or  at  least  the  insurance  company  would 
prima  facie  not  be  liable  on  the  policy.  Ger- 
manla L.  Ins.  Co.  V.  Lonkenheimer,  127  Ind. 
4>3«,  26  N.  £.  1084. 

And  the  rule  is  the  same  when  the  represen- 
tation was  that  he  had  not  applied  for  restora- 
tion of  a  lapsed  policy  with  that  or  any  other 
<ompany  without  having  led  to  restoration. 
<jennania  L.  Ins.  Co.  v.  Lunkenheimer,  127  Ind. 
^6,  26  N.  E.  1084. 

Other  cases,  however,  seem  to  treat  such 
statements,  where  they  are  merely  represen- 
tations and  not  warranties  or  agreed  upon  as 
being  material,  as  not  being  necessarily  so,  but 
ju  being  material  or  not  according  to  the  na- 
inre  of  the  statement  and  the  circumstances 
of  the  case,  absolute  truth  not  being  required 
unless  they  are  deemed  material :  and  in  such 
<mk  the  question  of  the  knowledge  of  the  ap- 
plicant as  to  the  falsity  and  his  fraudulent  in- 
lent  in  concealing  the  previous  applications 
would  seem  to  be  of  weight. 

Thus,  in  Mutual  Ben.  L.  Ins.  Co.  v.  Wise,  84 
Hd.  683,  It  was  held  that  a  failure  upon  the 
part  of  an  applicant  for  Insurance  in  answer 
to  a  question,  whether  any  company  had  de- 
clined to  Insure  him  and  if  so  what  company, 
when  and  for  what  reason,  to  disclose  all  the 
tacts  connected  with  an  application  made  by 
him  to  another  company  and  Its  return  to  him, 
<loe9  not  alone  entitle  the  defendant,  in  an  ac- 
tion upon  a  policy  issued  upon  such  applica- 
tion, to  a  verdict.  It  should  be  left  to  the  Jury 
to  find  whether  or  not,  upon  all  the  evidence, 
the  assured  knew  of  the  facts  connected  with 
inch  application  and  its  return,  and,  knowing 
them,  concealed  them. 

And  New  York  L.  Ins.  Co.  v.  Flack,  8  Md. 
341,  56  Am.  Dec.  742,  holds  that  the  rejection 
of  a  prayer  to  charge  the  Jury  In  an  action 
Qpon  an  insurance  policy,  that  the  plaintiff 
«»)ald  not  recover  if  they  found  a  statement  in 
the  application  that  no  proposal  for  insuring 
the  applicant's  life  had  been  made  at  any  other 
office  and  declined,  and  that  the  facts  stated 
were  material  to  be  disclosed,  and  the  statement 
wu  false,  is  not  error,  where  previous  prayers 
were  granted  which  told  the  Jury  that  If  they 
should  find  his  declarations  in  any  material  re- 
■Pcct  untrue  he  was  not  entitled  to  recover,  and 


that  if  he  had  made  a  prior  proposal  to  another 
company  there  could  be  no  recovery. 

So,  in  Semm  v.  Supreme  Lodge  K.  of  H.  29 
Fed.  895,  It  was  held  that  an  applicant  for  in- 
surance was  under  contract  to  answer  the  ques- 
tion in  the  application,  "Have  you  been  rejected 
by  the  medical  examiner  of  any  lodge  or  soci- 
ety?" according  to  his  knowledge  or  reasonable 
means  of  belief,  and  not  to  misrepresent  or  sup- 
press known  facts,  but  that  he  does  not  war- 
rant the  absolute  truth  of  his  answers,  the 
court  baslog  its  opinion  upon  the  applicant's 
agreement  in  his  printed  application  for  mem- 
bership; but  the  substance  of  that  application 
does  not  appear  in  the  case. 

The  position  that  such  misrepresentations  are 
not  necessarily  material,  and  are  not,  there- 
fore, necessarily  fatal  to  the  policy,  is  also  sus- 
tained by  cases  set  forth  infra,  I.  b,  with  ref- 
erence to  proof  of  materiality. 

b.  Proof  of  materialitif. 

The  burden  rests  with  the  insurer,  In  an  ac- 
tion on  an  Insurance  policy,  to  show  the  ma- 
teriality of  a  concealment,  by  an  applicant  for 
life  insurance,  of  other  policies  held  by  him,  as 
well  as  a  fraudulent  intent  in  omitting  such 
other  policies  from  his  answer  to  the  question 
in  the  application,  for  the  purpose  of  avoiding 
the  policy.  Tenn  Mut.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.  38  L.  R.  A.  33,  19  C.  C.  A. 
286,  37  U.  S.  App.  692,  72  Fed.  414,  38  L.  R.  A. 
70,  19  C.  C.  A.  316,  43  U.  S.  App.  76,  73  Fed. 
653. 

And  an  Insurance  company  Is  not  entitled  to 
an  instruction  to  the  Jury,  In  such  an  action, 
that  the  failure  of  the  applicant  for  Insurance 
to  mention  a  policy  held  by  him  In  another  com- 
pany, in  answer  to  questions  about  other  insur- 
ance In  the  application,  raises  the  presumption 
that  the  omission  was  fraudulent.    Ibid. 

Questions,  however,  as  to  the  materiality  and 
good  faith  of  answers  to  questions  propotmded  In 
an  application  for  insurance,  as  to  previous  ap- 
plications for  insurance  and  their  result,  and 
as  to  unfavorable  opinions  of  physicians  on  the 
life  of  the  applicant  with  reference  to  insur- 
ance, are  not  always  to  be  left  to  the  considera- 
tion of  the  Jury,  In  an  action  on  the  policy. 
When  such  materiality  is  obvious,  and  the  an- 
swers In  the  application  are  expressly  made  the 
basis  of  the  contract,  it  Is  a  matter  for  the 
court  to  pass  upon ;  but  when  the  materiality 
depends  upon  disputed  facts.  It  should  be  de- 
termiced  by  the  Jury.  Fidelity  Mut.  Life  Asso. 
V.  Miller,  34  C.  C.  A.  211,  63  U.  S.  App.  71t. 
92  Fed.  63. 

Whether  such  a  misrepresentation  U  material 
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plication,  induding  those  propounded  by 
the  medical  eKaminer,  should  form  "the  only 
baais  ci  the  agreement  between"  him  and 
the  defendant  company,  and  th&t  each  and 
every  statement  and  answer  made  by  him 
in  the  agreement  was  "materiAl  to  the  risk." 
The  defenses  that  were  interposed  hy  the 
defendant  company  which  we  deem  it  neces- 
sary to  state  were  as  follows:  The  a4>plica- 
tion  for  the  policy  contained,  among  others, 
the  following  question :  "Has  any  proposal 
or  application  to  insure  your  life  ever  been 
made  to  any  company,  association,  or  agent, 
upon  which  a  policy  has  not  been  issued,  or 
upon  which  a  policy  has  beooi  issued  at  a 
higehr  rate  than  that  a.pplied  forT  If  so, 
state  full  particulars,  to  what  company  or 
association,  when,  etc.?"  This  question  was 
answered  as  follows:     ^o."    He  was  fur- 


ther asked  the  f oUowing  questions,  and  an- 
swered them  as  indicat«l: 

Has  an^  physician  ever  ffiven  an  unfavor- 
able opinion  upon  your  life  with  reference 
to  insurance  T 

A.  No. 

How  long  since  were  you  attended  by  a 
physician  or  consulted  one?" 

A.  6ix  months. 

For  what  difficulty  or  disease?" 

A,  Slight  attack  of  indigestion. 

By  three  separste  pleas  it  was  alleged 
that  the  answers  to  the  aforesaid  questions 
were  false,  and  that  the  policy,  for  that  rea- 
son, was  null  and  void. 

Inasmuch  as  the  trial  court,  after  hear* 
ing  all  the  evidence  in  support  of  the  afore> 


Is  A  question  of  fact  If  it  depends  apon  infer- 
ences to  be  drawn  from  circumstancea  bnt  is  a 
question  of  law  when  the  facts  are  ascertained. 
American  Mut.  Aid  Soc.  v.  Bronger,  12  Ky.  L. 
Rep.  284. 

And  a  defense  in  an  action  on  a  policy  of  life 
insurance,  that  the  insured  represented,  in  his 
written  application  for  the  policy,  that  he  had 
never  proposed  and  been  declined  insurance 
by  any  accident  insurance  company,  and  that 
this  was  not  true,  is  eliminated  from  considersr 
tion  on  appeal  from  an  order  denying  a  new 
trial,  where  the  verdict  of  the  Jury  was  against 
the  insurance  company,  and  the  evidence  bear- 
ing upon  that  defense  was  materially  conflict- 
ing ;  and  in  such  case  the  verdict  cannot  be  dis- 
turbed on  that  ground.  Bayley  v.  Employers' 
Liability  Assur.  Corp.  125  Cal.  845,  58  Pac  7. 

II.  RtOe  m»   to  ttatemenU  made  wMterUa   by 

atfreement, 

• 

Whether  there  is  other  insurance  on  the  same 
person,  or  whether  such  insurance  has  l>een  ap- 
plied for  and  refused,  are  material  facta  when 
statements  regarding  them  are  required  by  the 
insured  as  part  of  the  basis  of  the  contract. 
Aloe  V.  Mutual  Reserve  Life  Asso.  147  Mo.  661, 
40  S.  W.  553. 

And  a  statement  in  an  application  for  insur- 
ance, by  the  applicant,  that  no  company  had 
declined  to  insure  his  life,  the  declaration  pro- 
viding that  the  answers  of  the  assured  and 
those  of  his  physician  and  friend  should  be  the 
basis  of  the  contract  between  himself  and  the 
company,  and  if  any  untrue  or  fraudulent  alle- 
gation should  be  contained  in  such  answers  or 
in  the  declaration  all  moneys  which  should  have 
been  paid  to  the  company  on  account  of  the 
insurance  made  in  consequence  thereof  should 
be  forfeited  to  the  company,  though  not  a  war- 
ranty, is  a  representatioQ  made  material  by  the 
agreement  of  the  partlea  and  its  truth  alone  is 
open  to  the  consideration  of  the  jury  in  an  ac- 
tion on  the  policy.  Mutual  Ben.  L.  Ina  Co.  v. 
Wise,  84  Md.  582. 

So,  an  agreement  by  the  parties  to  a  con- 
tract of  Insurance  that  a  statement  in  the  ap- 
plication, that  the  applicant  had  never  applied 
to  any  other  company  or  agent  for  Insurance 
without  receiving  a  policy  of  the  exact  kind  and 
amount  applied  for,  is  true,  and  that  Its  fal- 
sity, In  any  respect,  should  avoid  the  policy,  re- 
moves the  question  of  materiality  from  the  con- 
slderutlon  of  the  court  and  Jury  In  an  action 
on  the  polic.v,  and  the  falsity  of  the  statement 
will  Invalidate  the  policy  without  reference  to 
Its  materiality.  Kelly  v.  Life  Ins.  Clearing  Co. 
113  Ala.  453,  21  So.  301;  Jeffries  v.  Economical 
Mut.  L.  Ins.  Co.  22  Wall.  47,  22  L.  ed.  833. 
55  L.  R.  A. 


And  a  declaration  issued  by  an  applicant  for 
Insurance  upon  the  life  of  another  to  the  same 
effect  uiK>n  which  a  policy  was  issued  contain- 
ing a  proviso  that  if  the  declaration  delivered 
as  the  basis  of  the  insurance  is  not  in  every 
respect  true  then  the  insurance  shall  be  void, 
avoids  the  insurance,  where  it  appears  that  the 
life  of  the  insured  had  been  proposed  in  two 
other  offlcea  and  had  been  declined  by  iMth. 
though  the  party  procuring  the  insurance  an<l 
malcing  the  declaration  did  not  know  that  It 
was  ontrua  Macdonald  v.  Law  Union  Fire  & 
Life  Ina  Co.  L.  R.  9  Q.  B.  828.  43  L.  J.  Q.  B.  N. 
B.  181,  80  L.  T.  N.  S.  645,  22  Week.  Rep.  580. 

8o,  where,  in  a  paper  signed  by  an  applicant 
for  insurance,  agreed  to  be  the  basis  of  the  con- 
tract between  the  applicant  and  the  Insurance 
company,  the  applicant  stated  that  insurance 
on  his  life  had  not  been  accepted  or  refused  at 
any  other  office,  and  the  answer  was  false,  and 
the  policy  mentioned  several  other  things  which 
were  warranted,  but  such  answer  was  not  in- 
cluded in  the  warranty ;  and  it  also  contained  a 
proviso  that  If  anything  so  warranted  shall  not 
be  true»  or  if  any  circumstance  material  to  the 
insurance  shall  not  have  been  truly  stated,  or 
shall  have  been  misrepresented  or  concealed, 
or  any  false  statement  made  to  the  company  Id 
or  about  the  obtaining  or  effecting  of  the  in- 
suranca  the  policy  shall  be  void, — ^the  sub- 
stance of  the  stipulation  Is  that  if  the  appli- 
cant does  not  answer  these  questions  accurately 
the  policy  will  be  void,  and  it  should  not  be 
left  to  the  Jury  to  say  whether  the  statement 
wa^  material  as  well  as  false,  since,  such  an- 
swer being  a  part  of  the  contract.  Its  truths 
and  not  Its  materiality,  Is  the  question.  Ander- 
son V.  Fitzgerald,  4  H.  L.  Cas.  484.  17  Jur.  995. 

And  where  a  member  of  a  beneficiary  society 
holding  a  certificate  of  membership  which  em- 
braced a  policy  of  insurance  by  the  society  upon 
his  life  made  two  subsequent  applications  for 
membership  in  the  same  society,  and  in  each 
of  them  made  representations  that  he  was  not 
a  member  of  that  society,  and  thus  obtained  on 
each  application  a  separate  certificate  of  mem- 
bership and  policy  of  insurance,  each  of  which 
declared  upon  its  face  that  if  the  representa- 
tions upon  which  it  was  granted  were  not  true 
it  should  be  void,  both  of  the  certificates  sub- 
sequently obtained  will,  after  the  death  of  the 
member,  be  treated  as  void  and  of  no  effect, 
unless  the  company  had  notice  at  some  time 
before  receiving  the  last  dues  upon  some  one  of 
the  three  certificates  that  he  was  a  member 
when  he  applied  for  and  received  one  or  buth 
of  the  additional  certificates.  Home  Friendly 
Soc.  V.  Berry,  94  Ga.  606,  21  S.  E.  583. 

But  see,  on  this  subject,  cases  with  relation 
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•aid  defeoaes  and  in  oppoaition  thereto,  di- 
rected the  jury  to  return  «  verdict  in  favor 
of  the  plaintaffa  for  the  full  amount  of  the 
policy^  it  beoomea  necesaary  to  state  certain 
facts  which  were  eataJi>iished  at  the  trial 
and  are  not  disputed :  Some  time  in  Janu- 
ary, 1897,  Elias  H.  Webb  the  deceased,  en- 
tered into  negotiations  with  the  Denver 
agenl;  of  the  Mutual  Reserve  Fund  Life  As- 
aociaition  of  New  York  for  the  issuance  by 
that  company  of  a  policy  on  his  life- in  the 
sum  of  $10,000.  The  negotiations  proceed- 
ed so  far  that  on  January  23,  1897,  Wd)b 
appeared  before  the  Denver  agent  of  the 
laat-named  company  and  signed  an  applica- 
tion for  a  policy  in  that  company,  wherein 
he  anewered  all  the  questions  contained  in 
the  application  which  the  agent  waa  au- 
thorised and  required  to  propound.  This 
paper  was  delivered  to  the  agent  when  com- 


pleted, and  was  by  him  forwarded  to  the 
home  office  in  the  city  of  New  York,  accord- 
ing to  the  usual  course  of  business.  It  was 
received  at  the  home  office  on  January,  28, 
1897.  After  the  agent's  examination  was 
completed,  as  aforesaid,  Webb  appeared  on 
the  same  day  before  Dr.  McLauthlin,  the 
company's  medical  examiner  at  Denver,  and 
answered  such  questions  as  were  asked  by 
him.  The  blank  which  was  used  by  the 
medical  examiner  was  not  attached  to  the 
blank  that  had  beipn  used  by  the  agent,  but 
was  a  separate  paper,  and  bore  the  follow- 
ing caption:  "Part  II.  of  Application  in 
Mutual  Reserve  Fund  Life  Association." 
According  to  the  regulations  of  the  com- 
pany, the  medical  examiner  wels  required  to 
propound  the  questions  contained  in  this 
latter  blank,  take  down  the  answers  of  the 
applicant,   and,   when   completed,   transmit 


to  notice  of  forfeiture  by  false  statement  from 
taking  the  previous  application,  infra,  VI.  b. 

And  see  also  Phoenix  Mut.  L.  Ins.  Co.  v.  Bad- 
din,  120  U.  8.  183,  80  L.  ed.  644,  7  Sup.  Ct.  Bep. 
500,   infra,  IV. 

III.  Rule  a$  to  warranHe$, 

Tbe  prevailing.  If  not  the  universal,  mie  is 
that  a  false  answer  to  a  question  In  an  applica- 
tion for  insurance  whether  any  proposition,  ne- 
gotiation, or  examination  for  life  insurance  has 
been,  made  In  this  or  any  other  company  on 
which  a  policy  has  not  been  Issued,  the  answer 
to  which  is  warranted  to  be  true,  constitutes  a 
breach  of  warranty  which  will  Invalidate  the 
policy.  Mutual  L.  Ina  Co.  v.  Nichols  (Tex. 
Civ.  App.)  24  S.  W.  eiO,  Affirmed  in  26  8.  W. 
998 ;  Clapp  v.  Massachusetts  Ben.  Asso.  146 
Mass.  519,  16  N.  K.  438;  Aloe  v.  Mutual  Be- 
eerre  Life  Asso.  147  Mo.  561,  40  S.  W.  653; 
Kelly  V.  Life  Ina  Clearing  Co.  118  Ala.  453,  21 
So.  861 ;  Hambrough  v.  Mutual  L.  Ina  Co.  72 
I«.  T.  N.  S.  140;  Bennett  v.  Anderson,  1  Irish 
Jar.  245,  3  Bigelow,  Life  ft  Acci.  Ins.  Bep.  842. 
And  the  rule  is  the  same  though  the  state- 
ment was  made  by  mistake,  through  inadver- 
tence, carelessness,  or  ignorance.  Kelly  v.  Life 
Ina.  Clearing  Co.  118  Ala  453,  21  8o.  861. 

And  whether  the  party  making  it  believed  in 
Its  truthfulness  or  not.  Clemans  v.  Supreme 
Assembly  B.  8.  of  G.  F.  131  N.  Y.  486,  16  L.  B. 
A.  38,  30  N.  K.  496 ;  Elliot  v.  Mutual  Ben.  Life 
Aaao.  76  Hun,  878,  27  N.  Y.  Supp.  696. 

And  though  there  was  no  downright  misrepre- 
sentation with  a  view  of  gaining  an  advantage 
4>r  to  commit  a  fraud,  and  though  the  applicant 
had  the  best  grounds  to  believe  that  he  was 
absolutely  without  physical  infirmity.  Union 
Nat.  Bank  v.  Manhattan  L.  Ins.  Co.  52  La.  Ann. 
36,  26  So.  800. 

In  Anfderheide  v.  German  American  Mut. 
Life  Asso.  66  Mo.  App.  285,  however,  it  was 
iield  that  a  statement  in  an  application  for  in- 
Mirance  that  the  applicant  has  no  other  in- 
surance on  his  life,  made  a  warranty  by  the 
policy,  embraces  all  insurance  upon  the  appli- 
cant's life  which  is  known  to  him,  but  does  not 
signify  a  denial  of  other  Insurance  of  which  he 
is  unaware;  and  such  a  statement  will  not  in- 
validate a  policy  because  of  the  existence  of 
other  insurance  procured  by  the  applicant's 
wife  without  his  knowledge,  she  having  signed 
Ikis  name  to  the  application  therefor.  But  at- 
tention is  here  called  to  the  fact  that  this  was 
Industrial  Insurance  obtained  on  application  of 
a  third  person*  and  tQ  the  fact  that  probably  in 
no  other  class  of  insurance  could  a  policy  have 
teen  obtained  without  a  medical  examination. 


So,  a  warranty  In  an  application  for  Insur- 
ance as  to  the  postponement  or  refusal  of  in- 
surance previously  applied  for  must  be  strictly 
complied  with  without  reference  to  the  question 
of  materiality  or  immateriality.  Aloe  v.  Mu- 
tual Beserve  Life  Asso.  147  Mo.  561,  40  S.  W. 
653. 

And  a  statement  by  an  applicant  in  an  appli- 
cation for  insurance  that  no  proposal  or  appli- 
cation to  insure  his  life  has  ever  been  made  to 
any  company  or  agent  upon  which  a  policy  has 
not  been  issued,  followed  by  a  warranty  that 
the  statements  therein  are  true,  the  certificate 
or  policy  being  issued  on  condition  that  state- 
ments and  declarations  made  by  and  on  behalf 
of  the  member  in  his  application,  which  are 
thereby  referred  to  as  the  basis  of  the  contract 
and  as  a  part  thereof,  and  on  the  faith  of 
which  the  certificate  is  issued,  are  In  all  re- 
spects true,  must  be  treated  as  a  part  of  the 
contract,  and  must  be  literally  true,  whether 
material  or  Immaterial  to  the  risk.  Clapp  v. 
Massachusetts  Ben.  Asso.  146  Masa  519,  16  K. 
E.  433. 

And  where.  In  an  application  for  a  certificate 
or  policy  of  insurance  in  a  mutual  benefit  asso- 
ciation, the  appi  leapt  stated  that  no  life  Insur- 
ance company  had  declined  to  grant  a  policy 
on  his  life,  and  that  his  statements  were  to  be 
deemed  warrantiea  and  it  appeared  by  satisfac- 
tory and  uncontradicted  evidence  that  two  years 
prior  to  the  application  he  made  an  application 
to  another  benefit  association,  which  was  re- 
jected, the  question  is  one  of  law,  as  to  whether 
or  not  there  was  a  breach  of  warranty  inval- 
idating the  policy  In  an  action  thereon,  and  not 
one  of  ^act ;  and  hence  it  Is  the  duty  of  the 
court  to  dispose  of  it  accordingly.  Kemp  v. 
Good  Templars'  Mut.  Ben.  Asso.  46  N.  Y.  S.  B. 
429,  19  N.  Y.  Supp.  435. 

A  special  finding  by  the  jury,  however,  in  an 
action  on  an  Insurance  policy  that  the  represen- 
tation that  no  other  insurance  had  been  ap- 
plied for  by  the  applicant  and  been  refused, 
which  was  made  a  warranty,  was  not  true, 
controls  a  general  finding  for  the  plaintiff ;  and 
the  Insurance  company  in  such  case  is  entitled 
to  Judgment.  Gessel  v.  Bepubiic  L.  Ina  Co.  1 
Ohio  L.  J.  189. 

So,  a  statement  by  an  applicant  for  insur- 
ance to  an  insurance  association  that  no  phy- 
sician had  given  an  unfavorable  opinion  upon 
tbe  life  of  the  applicant  with  reference  to  life 
insurance  or  otherwise,  which  by  the  terms  of 
the  policy  was  warranted  to  be  true  and  made 
a  psrt  of  the  contract,  but  which  was  false, 
avoids  the  contract.     Stuart  v.  Mutual  Beserve 
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the  same  directly  to  the  home  office.  Tlia 
deceased  answered  all  the  questions  that 
were  propounded  by  the  medical  examiner, 
signed  the  paper  after  his  answers  had  been 
reduced  to  writing,  and  delivered  it  to  or 
left  it  with  the  examiner;  the  same  being 
oomplete  and  ready  for  transmission  to  the 
home  otlice.  There  was  yet  another  blank, 
bea^ring  the  caption  "Part  III.  of  Applica- 
tion," containing  questions  addressed  to  the 
medical  examiner,  which  he  alone  was  in- 
structed to  answer  for  the  information  of 
the  company.  One  quest&on  in  this  blank 
rdaited  to  the  condition  of  the  applicant's 
urine,  which  question  the  examiner  was  un- 
able to  answer  on  January  23,  1897,  be- 
cause the  applica.nt  was  unable  on  that  day 
to  submit  a  sample  of  his  urine.  The  exam- 
iner retained  the  papers  marked  "Part  II." 
and   "Part  III."  until   February   24,    1897. 


On  February  13,  1897,  Dr.  McLauthlin  wrote 
to  the  medical  examiner  in  chief  as  follows :. 

Denver,  Colo.,  Feb.  13th,  1897. 
Dear  Doctor  Bowden: — 

On  Jan.  23rd  I  examined  Elias  H.  Webb^ 
Denver  county  sheriff,  (— )  $10,000.  At 
tliat  time  he  could  not  furnish  the  sample 
of  urine.  Otherwise  examination  complete 
with  his  signature.  He  then  changed  his 
mind,  ^nd  would  not  furnish  urine,  although 
agent  is  still  hopeful.  Since  that  time  he- 
has  been,  by  report,  quite  ill,  the  diseajse  be- 
ing unknown  to  roe.  Shall  I  insist  <m  com- 
plete re-examination  if  he  still  desires  in- 
surance? Please  advise.  Also  shall  I  for- 
ward axamination  minus  urine  exam,  if  he- 
refuses  to  consider  the  matter  further? 

Yours,  truly, 

H.  W.  McLauthlin. 


Fund  Life  Asso.  78  Hun,  191,  28  N.  T.  Supp. 
944. 

An  Infant  la  not  bound  by  false  warranties 
that  no  previous  application  for  insurance  has 
been  made  by  him  and  rejected,  or  other  false 
warranties  in  an  application  for  insurance,  and 
the  insurance  company  cannot  defend  against 
an  action  on  the  policy  on  the  groimd  of  their 
falsity,  and  the  beneficiary  in  the  policy  is  not 
bound,  in  the  absence  of  fraud,  by  such  false 
warranties,  since  In  legal  effect  they  are  not  a 
part  of  the  contract,  and  may  plead  the  In- 
fancy in  answer  to  the  company's  defense  of 
false  warranty :  and  where  evidence  of  the  ben- 
eficiary's knowledge  of  the  false  warranties  Is 
submitted  to  the  Jury,  and  a  verdict  is  rendered 
for  the  beneficiary,  the  court  will  assume  on 
appeal  that  the  beneficiary  had  no  knowledge  of 
the  contents  of  the  application.  O'Rourke  v. 
John  Hancock  Mut.  L.  Ins.  Co.  (B.  I.)  50  Atl. 
834. 

An  Insurance  company  setting  up  a  breach 
of  warranty  In  an  application  for  insurance 
that  no  proposition,  negotiation,  or  examlnar 
tion  for  life  Insurance  has  ever  been  made  by 
the  applicant  in  that  or  any  other  company  or 
association  on  which  a  policy  has  not  been  is- 
sued, In  an  action  on  the  policy,  assumes  the 
burden  of  proving  it.  Mutual  L.  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.)  24  S.  W.  910,  Affirmed 
in  26  S.  W.  998. 

IV.  Construction  with  reference  to  distinction 
hettoeen  representations  and  warranties. 

The  court.  In  construing  a  statement  in  an 
application  for  insurance  that  no  company  or 
association  has  declined  to  grant  a  j^licy  on 
the  life  of  the  applicant,  will  lean,  if  at  all, 
against  the  warranty,  rather  than  in  favor  of 
it.  White  V.  National  L.  Ins.  Co.  80  Ohio  L. 
J.  237. 

And  where  answers  and  questions  in  an  ap- 
plication for  insurance  with  reference  to  pre- 
vious applications  for  Insurance  by  the  appli- 
cant and  the  result  thereof  are  nowhere  called 
warranties,  or  made  a  part  of  the  contract,  but 
are  referred  to  as  declarations  or  statements, 
upon  the  fnlth  of  which  the  policy  Is  Issued, 
and  are  declared  to  be  fair  and  true  answers 
to  the  questions,  and  to  form  the  basis  of  the 
contract,  they  must  be  considered,  not  as  war- 
ranties which  are  a  part  of  the  contract,  but  as 
representations  collateral  to  It,  and  on  which  it 
is  based.  Phcsnix  Mnt.  L.  Ins.  Co.  v.  Raddin, 
120  U.  S.  183,  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  500. 

Such  answers,  unless  they  are  clearly  shown 
by  the  form  of  the  contract  to  have  been  in- 
tended by  both  parties  to  be  warranties  to  be 
65  I*,  R.  A. 


strictly  and  literally  compiled  with,  are  to  be> 
construed  as  representations,  as  to  which  sub- 
stantial truth  in  everything  material  to  the- 
risk  Is  all  that  is  re<iulred.     Ibid. 

So,  to  constitute  a  warranty  an  answer  must 
be  responsive :  and  where,  in  answer  to  a  ques- 
tion in  an  application  for  accident  insurance, 
"Have  you  any  other  accident  insurance?"  the 
applicant  stated:  "Atlas,  $.5,000;  Star,  $10.- 
000,  comb. ;  will  drop  Star  July  15,  *9G,"  whlcb 
question  and  answer  were  by  the  terms  of  the 
certificate  made  a  part  of  the  contract,  the- 
words  "will  drop  Star  July  15,  '96"  not  l^lng 
responsive  to  the  specific  question  asked,  can  in 
no  sense  be  regarded  as  a  warranty  of  any  ex- 
isting fact,  but  constitute  a  mere  promise  to  do- 
a  particular  thing  in  the  future,  which,  if  un- 
performed, subjects  the  promisor  to  such  liabil- 
ity as  might  follow  the  breach  of  any  other  or- 
dinary promise,  but  would  not  have  the  effect  of 
rendering  the  entire  contract  nugatory.  Com- 
mercial Mut.  Accl.  Co.  V.  Bates,  176  111.  194„ 
52  N.  K.  49,  Affirming  74  III.  App.  335. 

And  where  in  such  case  the  policy  was  placed 
In  the  hands  of  an  agent  with  instructions  not 
to  deliver  until  the  applicant  had  procured  th» 
cancelation  of  the  Star  policy,  and  the  appli- 
cant procured  the  delivery  by  falsely  represent- 
ing that  the  Star  insurance  had  been  canceled^ 
the  answer  being  true  as  to  the  two  policies, 
an  attempt  to  show  fraud  on  the  part  of  the- 
applicant  In  that  he  had  represented  that  he 
dropped  the  Star  Insurance  when  In  fact  he  had 
not,  and  thus  to  evade  the  policy  on  the  ground 
that  it  had  been  forfeited  by  a  breach  of  war- 
ranty, would  be  to  evade  the  familiar  rule  of 
law  that  a  contract  cannot  exist  partly  in  writ- 
ing and  partly  in  parol.  If  insurance  compa- 
nies would  protect  themselves  from  other  In- 
surance they  must  do  so  by  their  contracta 
/bid. 

And  the  word  "comb.,**  In  such  case,  which  is 
an  abbreviation  for  the  word  "combination,** 
meaning  a  policy  or  certificate  providing  for 
double  benefita  not  being  responsive  to  th» 
question  may  be  regarded  as  surplusage,  where 
it  appears  that  the  company  referred  to  Issued 
no  such  certificates,  and  the  falsity  of  the  state- 
ment cannot  be  availed  of  by  the  company  for 
the  purpose  of  defeating  the  policy.     Ibid. 

So,  where,  in  an  application  for  insurance*, 
the  applicant  stipulated  that  he  would  report  to 
the  insurer  any  other  insurance  taken  out  by 
him  and  a  policy  issued  thereon  warranted  the 
statement  therein  to  be  true,  the  obligation  not 
to  take  out  additional  insurance  In  other  com- 
panies without  notice  to  the  insurance  com- 
pany cannot  be  held  to  be  a  warranty  impo»> 


1901. 


Security  Mutual  Lifb  Ins.  Co.  y.  Webb. 


127 


Dr.  Bowden,  on  receipt  oi  the  aforesaid 
letter,  directed  that  the  two  blanks  be  for- 
warded to  the  home  office,  and  in  obedience 
to  such  direction  they  were  forwarded  on 
February  24,  1807.  At  the  time  of  trans- 
mitting the  same  the  medioal  examiner  at 
Denver  appended  to  the  document  entitled 
"Part  111."  of  the  application  the  follow- 
ing statement,  under  the  head  '^CoMdential 
Commimications : " 

Feb.  24th,  1897. 
Mr.  Webb  declines  to  complete  the  exami- 
nation by  furnishing  sample  of  urine.  He 
claims  to  have  been  misinformed  of  certain 
facts  concerning  company's  p<Aicy  by  the 
agent  writing  him.  He  has  been  sick  since 
my  examination,  confined  to  house,  but  the 
disease  is  unknown  to  me.  At  the  time  of 
examination  he  seemed  a  first-class  risk,  al- 


though I  failed  to  understand  his  lon^  con- 
finement in  hospital  in  1864  for  hernia.  I 
cannot  recommend  him  without  examination 
of  urine;  also  on  aooount  of  his  recent  ill- 
ness. H«  W.  M. 

It  appeared  further  from  the  testimony 
of  Dr.  Meliauthlin  that  aiber  receiving  di- 
rections from  ihe  home  office  to  forward  the 
documents  in  his  hands  he  called  on  the  de- 
ceased to  obtain  a  sample  of  his  urine  for 
examination,  that  the  deceased  at  that  timo 
expressed  some  dissatisfaction  with  tlie 
statements  that  had  been  made  to  him  in 
regard  to  the  policy  which  the  company 
proposed  to  issue,  and  that  he  did  not  fur- 
nish a  sample  of  his  urine  as  requested.  On 
receipt  of  the  papers  Part  II.  and  Part  III., 
which  had  been  forwarded  by  Dr.  McLauth- 
lin,   Webb's  application  for  insurance  was 


Ing  forfeiture  for  its  breach.  Fidelity  &  C.  Co. 
T.  Carter,  23  Tex.  Civ.  App.  S59,  67  S.  W.  315. 
la  this  case,  however,  it  was  said  that  this  de- 
fense was  pleaded  only  as  a  breach  of  war- 
ranty, and  not  as  a  failure  to  comply  with  the 
contract  in  a  matter  material  to  the  loss,  thus 
inferring  that  it  might  have  been  a  good  de- 
fense If  asserted  as  a  breach  of  contract,  in- 
stead of  as  a  breach  of  warranty. 

And  where  an  applicant  for  insurance  stated 
In  his  application  that  he  held  another  policy  in 
the  "Mutual  Reserve  Company,*'  and  it  appears 
that  he  had  fi  i>ollcy  in  the  "Mutual  Reserve 
Fund  Life  Association,**  which  was  void  because 
of  fftilure  to  pay  the  premium  thereon,  no 
breach  of  warranty  appears,  in  the  absence  of 
averment  in  the  pleadings  that  the  Mutual  Re- 
lerre  Fund  Life  Association  and  the  Mutual 
Reserve  Company  mentioned  in  the  application 
were  the  same.  Kansas  Mut.  L.  Ina  Co.  v. 
Coalson,  22  Tex.  Civ.  App.  64,  54  S.  W.  388. 

Where  a  life  insurance  policy  contains  a  ref- 
erence to  other  papers  incident  to  the  issuance 
thereof,  however,  such  as  a  health  certificate 
and  an  application  for  insurance,  such  papers 
are  to  be  considered  with  the  policy  as  consti- 
tnting  the  contract,  so  that  a  statement  in  them 
that  the  assured  had  never  applied  to  any  other 
company  or  agent  for  Insurance  without  receiv- 
ing a  policy  of  the  exact  kind  and  amount  ap- 
plied for,  and  a  warranty  that  the  statements 
therein  were  in  all  respects  true,  Would  be  a 
part  thereof.  Kelly  v.  Life  Ina  Clearing  Co. 
113  Ala.  453,  21  So.  3C1. 

And  where  a  policy  of  insurance  recites  that 
it  is  issued  in  consideration  of  answers  and 
statements  and  agreements  contained  In  the  ap- 
plication, and  the  application  signed  by  the  ap- 
plicant contains  an  agreement  that  the  answers 
and  statements  therein  are  warranted  to  be  full, 
complete,  and  true,  and  that  if  any  are  not  full, 
complete,  and  true  the  policy  issued  thereon 
ihall  be  null  and  void,  answers  to  questions  pro- 
pounded in  the  application  as  to  the  postpone- 
ment or  refusal  of  other  insurance  are  warran- 
ties and  made  a  part  of  the  contract,  and  are  of 
the  same  significance  as  if  contained  in  the 
policy,  though  the  word  "warranty"  Is  not  used 
therein.  Aloe  v.  Mutual  Reserve  Life  Asso.  147 
Uo.  561,  49  S.  W.  553. 

And  a  statement  in  an  sppllcat^on  for  in- 
surance that  the  applicant  had  not  made  any 
application  for  life  insurance  which  had  been 
rejected,  together  with  a  paper  presented  to 
the  agent  termed  ^'Supplementary  application, 
itatements  made  to  the  medical  examiner  as 
part  of  the  application,**  containing  an  agree- 
mt^nt  upon  the  part  of  the  applicant  that  If, 
during  his  lifetime,  any  statements  therein  or 
55L.H.  A. 


In  the  original  application  are  alleged  to  be  un- 
true, or  if  he  fails  when  called  upon  to  furnish 
to  the  company  satisfactory  evidence  of  their 
truth,  the  policy  issued  upon  the  faith  of  such 
statements  and  answers  shall  be  ipso  facto  void, 
constituteb  an  express  warranty  by  the  insured 
of  the  truth  of  that  statement.  Tarpey  v.  Se- 
curity Trust  Co.  80  111.  App.  878. 

So,  a  statement  made  by  an  applicant  for  in- 
surance in  an  application  to  a  mutual  benefit 
association  that  he  had  applied  to  another  in- 
surance company  for  Insurance,  but  had  not 
been  rejected.  Is  a  warranty,  where  the  applica- 
tion and  answers  thereto  were  made  a  part  of 
the  contract  of  insurance  by  the  certificate,  the 
falsity  of  which  will  avoid  the  contract. 
Clemans  v.  Supreme  Assembly  R.  S.  of  G.  B\  131 
N.  Y.  485,  16  L.  R.  A.  S3,  80  N.  E.  496. 

And  a  statement  by  an  applicant  for  insur- 
ance In  a  mutual  benefit  association  that  no* 
physician  for  a  life  insurance  company  or  order 
has  declined  to  recommend  the  applicant's  ap- 
plication, followed  by  a  warranty  that  the  an» 
swers  In  the  application  are  true,  and  an  agree- 
ment that  the  literal  truth  of  each  shall  be  a 
condition  precedent  to  any  binding  contract^ 
If  untrue  will  avoid  the  policy  Issued  upon  the- 
falth  of  such  answers.  Finch  v.  Modem  Wood- 
men, 113  Mich.  646,  71  N.  W.  1104. 

And  In  Silverman  v.  Empire  L.  Ins.  Co.  24 
Misc.  390,  53  N.  Y.  Supp.  407,  It  was  held  that 
a  false  statement  In  an  application  for  Insur- 
ance that  no  proposal  to  Insure  the  applicant's 
life  had  ever  been  postponed  or  declined  by  any 
company,  association,  or  society,  and  that  no- 
proposal  or  application  to  insure  his  life,  or 
for  membership,  had  ever  been  made  to  any- 
company,  association,  society,  or  agent,  upon* 
which  a  policy  or  certificate  of  membership  had' 
not  been  received  by  him  In  person  for  the  full' 
amount,  kind,  and  rate  applied  for,  and  no  phy- 
sician had  ever  given  an  unfavorable  opinion 
upon  his  life  with  reference  to  life  Insurance, — 
is  such  a  breach  of  warranty  as  will  avoid  the- 
policy. 

So,  while  a  warranty  In  an  application  for 
Insurance  will  be  held  to  bind  the  applicant  to> 
the  letter  of  his  undertaking,  the  rule  that  nei- 
ther presumptions,  nor  the  apparent  spirit  of 
the  undertaking,  would  authorize  an  extension 
of  its  meaning  beyond  Its  clear  Import,  Is  ap- 
plicable in  each  direction,  and  though  a  breach 
would  be  beneficial  Instead  of  detrimental  to 
the  company,  the  policy  is  nevertheless  avoided  ; 
and  a  statement  made  a  warranty  and  a  part 
of  the  contract,  that  other  insurance  exists, 
when  in  fact  It  does  not  exist.  Is  a  breach  as 
well  as  a  false  denial  of  the  existence  of  other 
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formally  rejected  by  ihe  medical  examiner 
in  cihiei  oa  March  3,  1897.  The  records  of 
the  Mutual  Reeerve  Fund  Life  Association 
show  that  on  March  8,  1897,  the  following 
letter,  addressed  to  Elias  H.  Webb,  Denver, 
Colorado^  was  prepared  by  the  secretary  ol 
the  company,  and  was  sent  out  or  mailed  on 
that  day  in  the  usual  course  of  business : 

New  York,  March  8,  1897. 
Elias  H.  Webb, 

Denver,  Colo. 
Dear  Sir: — 

Your  application  for  insurance  in  this  as- 
sociation was  duly  received.  I  regret  to  in- 
form you  that  after  a  careful  oondideration 
the  medical  director  and  eKecutive  commit- 
tee have  declined  the  risk.  If  yon  have  paid 
AJiy  money  to  the  solicitor  on  account  of  the 
above  application,  kindly  present  to  him  his 


receipt  for  such  payment^  and  he  will  return 
you  the  amount  paid,  in  oonformity  with 
the  terms  of  the  receipt. 
Very  truly  yours» 

Charles  W.  Camp,  Secrctaiy. 

The  facts  aforesaid  are  undisputed,  and, 
as  tbey  constitute  all  the  proof  bearing  up- 
on the  first  of  the  above-mentioned  defen- 
ses to  the  policy  in  suit,  it  becomes  a  ques- 
tion of  law  whether  the  statement  made  by 
Webb  in  his  application  for  said  policy,  to 
the  eifect  that  he  had  not  made  any  propos- 
al or  amplication  to  any  company  or  agent 
to  insure  his  life  upon  which  a  policy  had 
not  been  issued,  wsa  true  or  false.  If  it 
was  a  false  statement^  then  the  contract  of 
insurance  was  thereby  rendered  "null  and 
void,"  inasmuch  as  the  parties  had  agreed 
in  the  application  that  a  false  statement 


insurance.     Kansas  Mut.  L.  Ins.  Co.  v.  Coalaon, 
22  Tex.  Civ.  App.  64,  54  S.  W.  888. 

v.  Falsity  which   wUl  worh  forfeiture, 

a.  General  rulee. 

Whether  an  application  to  an  Insarance  com- 
pany by  an  applicant  for  subsequent  insurance 
had  been  declined  or  not  so  as  to  render  false 
a  statement  in  a  subsequent  application,  that 
tt  had  not  been  declined,  is  a  question  exclu- 
sively  for  the  determination  of  the  Jury,  in  an 
action  on  the  policy  issued  upon  the  application. 
Mutual  Ben.  L.  Ins.  Co.  v.  Wise,  34  Md.  582. 

Withholding  from  an  agent  of  an  insurance 
<K>mpany  the  fact  that  the  applicant  had  previ- 
•ously  applied  for  other  insurance  and  been  re- 
jected, however,  is  not  a  suppression  of  the 
truth  which  will  affect  the  validity  of  the  pol- 
icy, in  the  absence  of  any  question  as  to  pre- 
vious insurance.  Goodwin  v.  Lancashire  F.  & 
li.  Ins.  Co.  18  Lower  Can.  Jur.  1. 

And  breach  of  warranty  in  an  application  for 
a  policy  of  insurance  cannot  be  predicated  upon 
a  statement  that  the  applicant  had  not  made  a 
previous  application  for  insurance,  contained 
In  an  application  for  another  different  policy, 
the  application  for  the  policy  in  question  con- 
taining no  such  statement.  Jans  v.  Working- 
man's  Co-operative  Asso.  10  Misc.  785,  80  N.  Y. 
43upp.  1057. 

And  a  false  representation  in  an  application 
for  insurance  in  respect  to  former  applications 
made  by  the  applicant  for  Insurance  on  his  life, 
though  made  a  warranty,  cannot  be  interposed 
as  %  defense  in  an  action  on  the  policy,  where 
the  policy  contained  a  clause  that  it  should  be 
incontestible  for  the  sum  payable  thereunder, 
except  as  therein  set  forth,  the  words  "except 
as  therein  set  forth*'  referring  to  promissory 
warranties  and  stipulations  contained  In  the 
policy  and  application  that  the  insured  would 
annually  pay  the  premiums  and  other  pay- 
ments provided  for  as  distinguished  from  the 
affirmative  warranties  relating  to  facts  as- 
serced  to  be  in  existence  at  the  date  of  the  pol- 
icy. Vetter  v.  Massachusetts  Nat.  Life  Asso. 
20  App.  Div.  72.  51  N.  Y.  Supp.  393. 

So,  a  recital  in  an  application  for  life  insur- 
ance :  "The  following  are  all  the  companies  or 
associations  to  which  I  have  ever  applied  for 
any  life  Insurance  which  has  been  refused  on 
the  plan  asked  for,  or  postponed,'* — constitutes 
«  question,  and  does  not  become  a  statement 
that  no  such  insurance  had  been  refused  or  post- 
poned upon  which  falsity  can  be  predicated  by 
being  left  unanswered.  Brown  v.  Greenfield 
Life  Asso.  172  Mass.  498,  53  N.  B.  129. 
^6  L.  R.  A. 


A  question  In  an  application  for  insurance, 
however,  whether  any  proposition,  negotiation, 
or  examination  for  life  insurance  has  been  made 
to  this  or  any  other  company  on  which  a  policy 
has  not  been  issued,  requires  an  answer  as  to 
any  examination  on  which  a  policy  had  not  been 
issued,  and  not  as  to  one  on  which  a  policy  had 
been  rejected,  and  is  not  ambiguous  or  ot  doubt- 
ful import,  but  refers  to  any  examination  in 
any  company,  whether  In  writing  or  not.  Mu- 
tual L.  Ina  Co.  V.  Nichols  (Tex.  Civ.  App.)  24 
S.  W.  910,  Affirmed  in  26  S.  W.  998. 

And  a  false  statement  by  an  applicant  for  In- 
surance that  no  physician  had  given  an  nn- 
favorable  opinion  upon  his  life  with  reference 
to  life  insurance  or  otherwise,  made  in  the  ap- 
plication, which  was  warranted  to  be  true  and 
made  a  part  of  the  contract  by  the  policy.  Is 
not  equivocal  or  ambiguous,  and  does  not  call 
for  an  opinion  as  to  the  manner  of  living,  or 
the  present  condition  of  health  of  the  appli- 
cant, further  than  as  those  elements  might  af- 
fect the  risk  of  insurance  upon  the  individual, 
so  as  to  prevent  such  false  representation  from 
operating  to  avoid  the  policy.  Stuart  v.  Mu- 
tual Reserve  Fund  Life  Asso.  78  Hon,  191,  28 
N.  Y.  Supp.  944. 

The  court,  in  an  action  upon  an  Insurance 
policy  in  which  a  statement  in  the  application 
for  insurance  that  no  insurance  has  been  applied 
for  wlt|i  that  or  any  other  company  without 
having  led^to  an  insurance  was  made  the  basis 
of  the  contract,  and  declared  to  be  true,  bat 
was  alleged  to  be  false,  has  power,  in  the  ex- 
ercise of  its  discretion,  to  direct  the  defendants 
to  furnish  a  bill  of  particulars  containing  a 
statement  of  the  companies  which  the  insurance 
company  expected  to  prove  had  refused  to  in- 
sure the  applicant's  life,  together  with  the  dates 
of  such  applications  and  refusals,  and  direct- 
ing the  defendant  to  furnish  such  a  bill  of  par- 
ticulars is  not  an  abuse  of  discretion  as  being 
likely  to  unreasonably  hazard  the  defense,  and 
as  calling  for  a  disclosure  of  the  evidence  on 
which  the  defendant  relied  to  support  their  de- 
fense. Dwlght  V.  Germanla  L.  Ins.  Co.  84  N. 
Y.  493,  Affirming  22  Hun,  167. 

b.  Omiaaion  to  etate  all  other  ifMurofiosL 

Where  an  answer  of  an  applicant  for  insar- 
ance to  a  direct  question  in  the  application  as 
to  whether  he  had  made  any  previous  appli- 
cation to  that  or  any  other  company  for  insur- 
ance on  his  life,  and  if  so  with  what  result  and 
to  what  amount  and  in  what  companies,  pur- 
ports to  be  a  complete  answer  to  the  question, 
any  substantial  misstatement  or  omission  in  the 
answer  avoids  the  policy  Issued  on  the  faith  oC 
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therein  oontained  should  have  that  effect, 
and  hftd  further  redted  in  the  policy  that 
the  application  should  be  eateemed  a  part 
thereof.  The  rule  is  well  established,  and 
as  not  controverted,  that  such  a^eemente  as 
these  must  be  enforced,  especially  as  re* 
spects  false  statements  contained  in  an  ap- 
plication witli  reference  to  material  mat- 
ters, and  as  respects  statements  which  the 
parties  have  agreed  shall  be  deemed  mate- 
rial. Jeffries  v.  Economical  Mut,  L.  Ins, 
Co.  22  Wall.  47,  22  L.  ed.  833 ;  JEtna  L.  Ins. 
Co.  V.  France,  91  U.  S.  510,  23  L.  ed.  401; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484, 
487;  Foot  v.  A^tna  L.  ns.  Co.  61  N.  Y.  571; 
Cobb  V.  Covciiant  Mut.  Ben.  Asso.  153  Mass. 
176,  10  Jj.  R.  A.  666,  26  N.  £.  230. 

The  contention  on  the  part  of  the  plain- 
tiffs below  that  the  aforesaid  statement 
which  was  made  by  Webb  was  not  false^  but 


was  in  all  respects  true,  is  based  wholly  on 
the  ground  that  be  never  made  a  complete 
proposal  or  application  for  insurance  either 
to  the  Mutual  Reserve  Fund  Life  Association 
or  to  its  agent,  because  at  a  certain  point 
he  refused  to  furnish  a  sample  of  his  urine 
to  the  medical  examiner  to  enable  the  lat- 
ter to  make  his  medical  report.  Because 
of  that  circumstance  it  is  said  that  the  case 
is  to  be  treated  precisely  as  if  he  had  never 
entered  into  any  negotiations  with  the  last- 
named  company  or  its  agent  for  the  pur- 
pose of  obtaining  insurance.  But  we  have 
not  been  able  to  adopt  that  view  at  the  case. 
The  information  which  the  defendant  com- 
pany sought  to  elicift  by  asking  the  deceased 
whc^er  he  had  made  a  propomi  or  applica- 
tion to  any  other  company  or  agent  for  in- 
surance was  important  and  maSarial.  The 
question  was  one  which  is  usually  asked  of 


the  application.  Phcenix  Mut.  L.  Ins.  Co.  v. 
Raddiu.  120  U.  S.  183,  80  L.  ed.  644,  7,  Sup.  Ct. 
Rep.  500:  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics* 
^▼.  Bank  &  T.  Oo.  88  L.  R.  A.  88,  19  C.  C.  A. 
286,  37  U.  S.  App.  602,  72  Fed.  414,  38  L.  R. 
A.  70,  19  C.  C.  A.  316,  43  U.  S.  App.  75,  73  Fed. 
<t33;  Studwell  v.  Mutual  Ben.  Life  Asso.  29 
Jones  &  6.  287,  19  N.  Y.  Bupp.  709. 

Ststements  as  to  previous  applications  for  In- 
surance of  an  applicant,  made  In  the  proposal, 
which  he  warranted  to  be  true,  and  which  were 
offered  as  a  consideration  for  the  contract,  and 
in  consideration  for  which  a  policy  was  issued, 
which  made  the  proposal  a  part  of  the  contract, 
constitute  a  condition  precedent  to  the  con- 
tract, and  if  they  are  in  part  untrue  the  insur- 
ance company  is  not  liable  on  the  policy.  Ham- 
trough  V.  Mutual  L.  Ina  Co.  72  L.  T.  N.  8.  140. 

Thuii,  an  answer  to  a  question  in  a  proposal 
for  life  injvurance  as  to  whether  the  applicant's 
life  had  been  proposed  at  any  other  office,  and. 
If  90,  if  it  had  been  accepted  and  at  what  rate, 
that  It  had  been  proposed  and  accepted  at  the 
ordinary  rate,  is  untrue,  or  at  all  events  a  snp- 
preasion  of  a  material  fact,  where  his  life  had 
been  proposed  at  one  office  and  declined,  and  at 
another  office  where  he  had  been  examined  and 
approved  by  the  medical  examiner,  but  nothing 
further  had  been  done.  Fowkes  v.  Manchester 
A  L.  L.  Ina  Co.  8  Fost.  &  F.  440. 

And  an  answer  to  such  a  question,  that  the 
applicant  was  then  insured  In  two  offices  for  a 
deaignated  amount  at  ordinary  rates,  policies 
effected  the  previous  year,  is  a  material  conceal- 
ment, where  the  life  of  the  applicant  had  been 
<lecllned  by  several  offices;  and  where  at  the 
foot  of  the  pnmMsal  he  declared  the  above  par- 
ticulars to  be  true,  and  made  the  proposal  a 
baiia  of  the  contract,  the  insurance  company 
It  entitled  to  have  the  contract  set  aside.  Lon- 
don Aasnrance  v.  Mansel,  L.  B.  11  Ch.  Dlv.  863, 
48  U  J.  Ch.  N.  S.  881,  41  L.  T.  N.  8.  225,  27 
Week.  Rep.  444. 

And  an  answer  to  a  question  to  an  applicant 
for  insurance  in  his  application,  as  to  whether 
or  not  any  proposal  by  him  to  insure  had  ever 
teen  postponed  or  declined,  and  If  so  by  what 
company  or  association  and  for  what  reason, 
oamlnir  two  companies,  when  In  fact  he  had 
heen  rejected  eight  times  by  six  companies,  does 
not  disclose  the  tmth;  and  when  the  answer 
ii  made  a  warranty  it  will  invalidate  the  pol- 
icy. Aloe  V.  Mutual  Reserve  Life  Asso.  147  Mo. 
561,  40  8.  W.  558. 

8o,  where,  in  answer  to  such  a  question,  the 
applicant  answered  naming  one  policy  and  the 
<^mpany  issaing  it,  when  In  fact  he  had  two 
policies  of  insurance  in  another  company  at  the 
time,  and  one  of  the  agreements  constituting 
55  L  R.  A.  9 


the  contract  of  insurance  was  that  it  should  be 
null  and  void  if  any  facts  which  should  have 
been  stated  to  the  association  had  been  sup- 
pressed, the  policy  is  void  on  account  of  the 
suppression  of  a  material  fact.  Studwell  v. 
Mutual  Ben.  Life  Asso.  29  Jones  ft  8.  287,  19 
N.  Y.  Supp.  709. 

And  where  one  who  applied  for  insurance  and 
was  rejected,  applies  to  another  company  for 
Insurance  as  a  rejected  risk,  and  files  with  his 
application  the  rejected  application,  making  his 
second  application  together  with  the  rejected 
application  the  bssis  of  the  contract  for  insur- 
ance, warranting  the  statements,  answera  and 
representations  in  all  the  papers  referred  to,  a 
statement  in  the  rejected  application  that  no 
proposal  or  application  to  insure  his  life  hsd 
ever  been  msde  to  any  company  or  agent  upon 
which  he  had  been  rejected,  or  upon  which  a 
policy  had  not  been  issued  and  received  by  him. 
Is  a  breach  of  warranty,  where,  after  the  re- 
jection of  such  application  and  before  the  ap- 
plication for  insurance  as  a  rejected  risk,  he 
applied  for  insurance  to  other  companies  and 
was  twice  examined  and  rejected  as  unsound, 
and  fraudulently  colluded  with  the  examiners 
to  suppress  the  facts  with  a  view  to  applying 
for  the  insurance  In  question.  National  Life 
Asso.  V.  Uopkina  97  Va.  167,  88  8.  B.  589. 

And  an  averment  in  an  answer  In  an  action 
on  such  policy  that  the  policy  was  secured  by 
suppression  of  material  facta  and  that  the  as- 
sured and  another  conspired  to  obtain  the  pol- 
icy, is  a  sufficient  charge  of  fraud  to  admit  evi- 
dence of  the  facts  as  above  stated.    Ibid. 

And  in  snswer  by  one  who  applied  to  an  in- 
surance company  to  Insure  the  life  of  his  wife 
as  an  Invalid  life,  informing  the  company  of 
the  fact  that  she  was  an  invalid,  to  a  question 
as  to  whether  her  life  had  been  refused  by  any 
other  company,  and  if  so  what  company,  that 
he  had  been  and  still  was  corresponding  with 
other  offlcera  as  the  amount  to  t>e  insured  wss 
large,  upon  which  the  company  granted  a  policy. 
Is  such  an  Intentional  suppression  of  the  facts 
as  will  vitiate  the  contract,  where  there  had 
been  nu.nerous  refusal  a  and  negotiations  with 
other  offices  were  pending  which  afterwards  re- 
sulted in  refusals.  Re  General  Provincial  Life 
Assur.  Co.  18  Week.  Rep.  896. 

Nor  can  the  effect  of  a  breach  of  warranty 
by  an  applicant  for  insurance  in  naming,  in 
answer  to  the  question  as  to  what  companies 
he  was  insured  in,  only  a  part  of  those  in  which 
he  was  insured,  as  a  forfeiture,  be  avoided  by 
showing  that  he  could  not  read,  and  could  only 
write  his  name,  and  that  the  answers  in  the 
application  were  made  by  the  beneficiary  In  his 
absence,  where  the  evidence  falls  to  show  that 
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applicants  far  insurance,  because  it  aids  the 
insurer  materially  in  determining  whether 
the  proposed  risk  is  one  whi<^  it  ought  to 
assume,  and,  in  the  absence  of  any  stipula- 
tion in  a  policy  as  to  the  effect  of  a  false 
answer,  it  is  one  which  the  insured  should 
answer  fully  and  frankly.  In  the  present 
instance  the  question  was  so  framed  as  to 
direct  the  attention  of  the  deceased  to  any 
negotiations  which  he  had  previously  en- 
tered into  with  any  other  company  or  agent 
relative  to  insurance  on  his  life,  and  the  in- 
quiry was  in  no  respect  obscure  or  mislead- 
ing. He  was  asked  if  he  had  made  any  pro- 
posal or  application  for  insurance  to  any 
company  or  agent  upon  which  a  policy  had 
not  he/aa.  issued,  and  he  was  further  cau- 
tioned to  ''state  full  particulars,*'  etc.  This 
question  must  have  reminded  him  of  his  ne- 
gotiations with  the  Mutual  Reserve  Fund 


Life  Association,  which  had  taken  place  les9^ 
than  five  months  previously;  and,  as  he  wa» 
a  man  of  considerable  business  experience, 
we  must  presume  that  he  was  well  aware- 
that  the  insurer  would  regard  information 
concerning  the  nature  and  result  of  those 
negotiations  as  of  great  importance  if  it  was 
fully  advised  thereof.  Moreover,  we  are  of 
the  opinion  that  most  persons  of  ordinary 
insight  would  have  assumed  from  the  na- 
ture of  the  interrogatory  that  it  was  pro- 
pounded for  the  purpose  of  eliciting  infor- 
mation concerning  such  negotiations  as  tiie* 
deceased  had  had  with  the  Mutual  Reserve 
Fund  Life  Aasocia/tion,  and  that  such  infor- 
mation ought  not  to  be  withheld.  From 
tJtiis  point  of  view,  we  accordingly  conclude 
that  the  deceased  answered  the  questioik 
that  was  propounded  to  him  in  su<:h  a  way 
as  to  conceal  material  facts,  which,  as  h»^ 


the  agent  who  took  the  answers  practised  any 
fraud,  as  the  presumption  Is  that  a  person, 
whether  able  or  unable  to  read,  who  executes  a 
contract,  knows  Its  contents.  McDonald  ▼. 
John  Hancock  Mut.  L.  Ins.  Co.  17  App.  Div.  16, 
44  N.  r.  Supp.  818. 

But  where  an  applicant  for  insurance.  In  an- 
swer to  the  question  "Are  you  now,  or  have  you 
ever  been,  insured  In  this  or  any  other  com- 
pany? Give  name  of  company  and  amount" — 
In  the  application  answers:  "A  O.  U.  W. 
Royal  League.  Intend  to  drop  them," — and  he 
was  in  fact  in  the  two  companies  named  by  him, 
but  omitted  to  name  three  other  companies  in 
which  he  was  insured,  the  answer  is  true  so 
far  as  it  goes,  and  there  is  no  warranty  that 
there  is  nothing  further  to  state,  if  a  question 
is  not  fully  answered;  and,  the  answer  being 
correct  so  far  as  it  goes,  the  company,  by  Is- 
suing a  policy  thereon,  waives  a  further  an- 
swer, and  cannot  defend  upon  the  ground  that 
the  assured  did  not  fully  answer.  Triple  Link 
Mut.  Independent  Asao*  v.  Froebe,  90  111.  App. 
299. 

And  a  negative  answer  In  an  application  for 
Insurance,  to  a  question  whether  any  applica- 
tion had  ever  been  made,  either  to  that  or  any 
other  company,  for  insurance  upon  which  a 
policy  was  not  issued.  Is  not  improper,  though 
the  applicant  had  on  the  day  previous  applied 
for  a  policy  In  another  company  and  submitted 
to  an  examination  by  the  surgeon  of  the  com- 
pany, where  at  the  time  of  making  the  answer 
the  previous  matter  was  still  pending,  and  the 
application  had  not  yet  been  rejected.  Langdon 
V.  Union  Mut.  L.  Ins.  Co.  14  Fed.  272. 

And  where  an  applicant  for  insurance  an- 
swers a  question  in  the  application  as  to  whether 
a  proposal  had  been  made  for  insuring  his  life 
in  that  or  any  other  oflice,  and  if  so  whether  it 
was  accepted  or  declined,  and  if  accepted  In 
what  company  and  for  what  amount,  by  stat- 
ing the  name  of  a  company  in  which  he  was  in- 
sured and  the  amount,  but  falls  to  state 
whether  a  proposal  had  been  made  and  declined, 
such  failure  and  omission  are  not  a  fraudulent 
concealment  which  will  vitiate  the  policy,  as  a 
concealment,  to  have  that  effect,  must  be  such 
as  to  mislead  or  deceive  the  Insurers.  Ameri- 
can L.  Ina  Co.  v.  Mahone,  56  Miss.  180. 

And  a  check  mark  placed  by  an  applicant 
for  insurance  in  the  space  for  answers  in  such 
case  will  not  be  deemed  to  be  a  negative  an- 
swer to  the  question  which  will  be  false  and  in- 
validate the  policy  issued  thereon  if  such  an 
application  bad  been  made,  but  will  be  deemed 
to  mean  only  that  the  question  was  noted  and 
not  answered,  where  other  questions  In  the  ap- 
plication were  not  answered  otherwise  than  by 
55  L.  R.  A. 


a  check  mark,  and  such  check  marks  are  made- 
to  questions  which  previous  answers  appar^itly 
make  Irrelevant.     Manhattan  L.  Ins.  Co.  v.  P. 
J.  Willis  &  Bro.  8  C.  C.  A.  694.  23  U.  S.  App. 
103,  60  Fed.  236. 

Where    existing    policies    of    Insurance    are- 
omitted  from  an  answer  to  a  question  in  an 
application  for  insurance,  as  to  the  amount  of 
other  insurance,  with  a  direction  to  state  tbe- 
companies    and    amount,    evidence    of    similar 
omissions  by  the  applicant  In  answers  to  simi- 
lar questions  by  other  companies   in   applica- 
tions to  them  for  insurance,  Is  relevant  and  com- 
petent,  in  an  action  on  the  policy,   upon  the- 
question  of  intent.     Penn  Mut.  L.  Ina  Co.  v. 
Mechanics*  Sav.  Bank  &  T.  Co.  88  L.  R.  A.  83,. 
19  C.  C.  A.  286,  37  U.  8.  App.  692,  72  Fed. 
414,  38  L.  R.  A.  70,  19  C.  C.  A.  816,  43  U.  8. 
App.  75,  78  Fed.  663. 

But  the  materiality  of  a  concealment  of  other 
insurance  upon  the  life  of  an  applicant,  omitte<> 
from  his  answer  to  questions  with  relation 
thereto  in  the  application,  cannot  be  presumeij^ 
from  the  fact  that  such  concealment  was  made. 
Ihid. 

c.  Waiver  by  receipt  of  defective  aiitirar. 

Where  upon  the  face  of  an  application  for  a. 
policy  of  life  Insurance  a  question  as  to  whether 
any  application  had  been  made  to  that  or  any 
other  company  for  Insurance  on  the  life  of  the 
party,  and  if  so  with  what  result,  and  what 
amounts  were  then  insured  on  his  life,  and  in 
what  companies,  appears  not  to  be  answered* 
at  all,  or  to  be  imperfectly  answered,  the  issue- 
of  a  policy  without  further  inquiry  is  a  waiver 
of  the  want  or  Imperfection  which  renders  Im- 
material the  omission  to  answer  more  fully.- 
Phoenix  Mut.  L.  Ina  Co.  v.  Raddln,  120  U.  8. 
183.  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  500;  Man- 
hattan L.  Ins.  CO.  V.  P.  J.  Willis  &  Bro.  8  C. 
C.  A.  594,  23  U.  8.  App.  103,  60  Fed.  236; 
Triple  Link  Mut.  Independent  Asso.  v.  Froebe* 
90  111.  App.  299. 

Thua  an  insurance  company  accepting  an  ap- 
plication for  Insurance  with  a  question  as  to- 
whether  any  proposition,  or  negotiation,  or 
examination  for  life  insurance  on  the  life  of* 
the  applicant  had  been  made  in  any  other  com- 
pany on  which  a  policy  had  not  been  issued, 
answered  only  by  a  check  mark,  waives  the 
answer  thus  marked  as  irrelevant  and  not  nee* 
essary  to  be  answered.  Manhattan  L.  Ins.  Co.. 
V.  P.  J.  Willis  it  Bro.  8  C.  C.  A.  594,  23  U.  8. 
App.  103,  60  Fed.  236. 

And  where,  upon  the  face  of  an  applicatio» 
for  Insurance,  It  appears  that  the  applicant 
absolutely  refused  in  part  to  answer  a  que8> 
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well  knew,  the  infiurer  wished  to  asGertain 
and  intended  to  elicit  by  means  of  the  in- 
terrogatory. In  other  words,  he  did  not  ex- 
^cise  that  degree  of  good  faith  which  a  per- 
son in  his  situation  ought  to  have  exercised. 
*  Vose  v.  Eagle  Life  d  Health  Ina.  Co.  6  Cush. 
42,  48. 

It  is  urged,  however,  in  effect,  that  the 
answer  was  technically  true,  even  if  it  did 
operate  to  conceal  information  which  the 
insurer  wished  to  obtain,  and  that,  if  it  was 
tedinically  tiue,  the  defense  pleaded  is  of 
no  avail.  We  are  of  opinion,  however,  that 
the  answer  was  not  even  technically  true. 
A  person  makes  a  proposal  for  insurance  to 
an  insurance  company  or  its  agent  when, 
with  a  present  purpose  of  taking  out  a  poli- 
cy for  a  certain  amount,  he  goes  before  the 
company's  agent,  and  makes  his  purpose 
known,  and  tenders  himself  for  such  an  ex- 


amination as  the  company  may  elect  to 
make  before  it  decides  to  accept  the  risk. 
Such  examination  of  the  applicant  as  the 
company  may  choose  to  make  before  it  ac- 
cepts the  proposal  is  for  its  own  information 
and  benefit,  and  is  conducted  by  its  own 
agents.  A  proposal  for  insurance  naturally 
precedes  the  examination  of  the  applicant. 
It  is  the  act  of  the  applicant  which  induces 
an  examination  of  the  proposed  risk.  The 
insurer  may  accept  the  proposal  when 
made,  without  inquiry  as  to  the  applicant's 
physical  condition  or*  family  histoory;  or  it 
may  subject  him  to  an  examination  in  these 
respects  which  is  more  or  less  rigid.  The 
proposal  for  insurance  is,  in  a  legal  sense, 
made  when  the  applicant  announces  his  will- 
ingness and  desire  to  take  out  a  policy  of 
a  given  kind  and  amount  at  a  specified  rate 
of  premium,  and  when  he  tenders  himself 


tJon  as  to  whether  a  proposal  had  been  made 
for  Insurance  on  his  life  in  that  or  an  J  other 
office,  and  if  so  whether  accepted  or  declined, 
and  If  accepted  in  what  company  and  for  what 
amoant,  it  cannot  be  regarded  as  a  wilfnl  or 
fraudulent  concealment  which  will  Invalidate 
the  policy,  as  In  snch  case  the  company  is  ad- 
vised that  the  applicant  declines  to  answer, 
and  If  the  risk  Is  taken  the  company  will  be 
deemed  to  have  agreed  to  Insure  his  life  with- 
out the  Information  sought  by  the  unanswered 
part  of  the  question ;  and  In  such  case  it  is  im- 
material whether  the  particular  question  re- 
fused to  be  answered  was  propounded  sepa- 
rately or  in  connection  with  other  matters. 
American  L.  Ins.  Co.  v.  Mahone,  56  Miss.  180. 

d.  Wrong   anatoerM    5y   agent. 

If  an  applicant  for  insurance  In  good  faith 
gives  tmthful  answers  to  questions  in  the  ap- 
plication as  to  whether  any  application  for  In- 
surance upon  his  life  had  ever  been  made  to  any 
company  upon  which  a  policy  had  not  been 
granted,  and  as  to  whether  any  nnfavorable 
opinion  on  the  insurableness  of  his  life  had  ever 
been  given  by  a  physician,  and  the  agent, 
whether  purposely  or  otherwise,  and  with  what- 
ever motive,  but  without  the  knowledge  or  con- 
nivance of  the  assured,  inserts  false  answers, 
the  wrong  is  that  of  the  company,  and  not  of 
the  assured,  and  the  false  statement  will  not 
affect  the  validity  of  the  policy,  as,  under  such 
circumstances,  the  company  is  estopped  from 
attributing  the  wrong  to  the  assured.  Michigan 
Mut.  li.  Ins.  Co.  V.  Leon,  138  Ind.  636,  37  N. 
E.  587 ;  Germania  L.  Ins.  Co.  v.  Lunkenhelmer, 
127  Ind.  536,  26  N.  R.  1082 ;  Bernard  v.  United 
L.  Ins.  Asso.  12  Misc.  10,  33  N.  Y.  Supp.  22, 
Reversing  11  Misc.  441,  32  N.  Y.  Supp.  223; 
American  L.  Ins.  Co.  v.  Mahone,  66  Miss.  180. 

And  where  in  such  case  a  copy  of  the  applica- 
tion is  attached  to  the  policy  delivered  to  the 
applicant,  it  will  not  be  held  that  he  was  bound 
by  accepting  the  policy  to  know  the  contents 
of  the  application,  and  l>ecame  bound  by  the  rep- 
resentations upon  which  it  was  issued,  where 
the  application  was  prepared  by  a  general  agent 
having  no  superior  in  the  state,  whatever  may 
be  the  rule  with  reference  to  applications  pre- 
pared by  special  agents.  Michigan  Mut.  L.  Ins. 
Co.  V.  Leon,  138  Ind.  636,  37  N.  E.  584. 

And  It  Is  Immaterial  whether  the  informa- 
tion was  imparted  to  the  agent  at  the  precise 
time,  or  In  answer  to  the  precise  question,  or 
not.  Germania  L.  Ins.  Co.  ▼.  Lunkenhelmer, 
127  iDd.  536,  26  N.  E.  1084. 

Nor  does  a  stipulation  in  an  insurance  policy 
that  the  person  taking  the  application  shall  be 
55  L.  R.  A. 


the  agent  of  the  Insured  as  to  all  statements  and 
answers  in  the  application  make  the  insurance 
agent  taking  such  answers  the  agent  of  the 
applicant  so  as  to  prevent  a  waiver  of  a  for- 
feiture of  the  insurance,  where  the  answers 
to  the  question  as  to  whether  previous  Insurance 
had  been  applied  for  and  refused  were  true, 
and  the  agent  knowingly  and  Intentionally  sub- 
stituted a  falsehood  In  the  application,  the  ap- 
plicant, who  was  the  beneficiary,  having  no 
knowledge  of  such  falsehood,  where  .the  agent 
was  the  company's  agent  to  solicit  insurance; 
as  in  such  case,  notwithstanding  the  stipula- 
tion, he  would  continue  the  agent  of  the  In- 
surer, and  his  fraud  would  be  Its  fraud,  and, 
as  against  the  Innocent  plaintiff,  the  insurer 
is  estopped  to  allege  the  false  answer.  Bernard 
V.  United  L.  Ins.  Asso.  12  Misc.  10,  33  N.  Y. 
Supp.  22,  Reversing  11  Misc.  441,  82  N.  Y.  Supp. 
223. 

So,  where  the  agent  of  an  insurance  company 
fraudulently  conceals  from  the  applicant  the 
fact  that  he  had  been  rejected  by  another  com- 
pany to  which  he  had  applied  through  the 
same  agent,  and  the  agent,  being  himself  aware 
of  the  fact  of  such  rejection,  procures  the  ap- 
plicant to  make  the  second  application  through 
him  as  agent  of  another  company,  and  the  ap- 
plicant innocently  states  in  his  application  that 
he  had  not  been  rejected  by  any  other  company, 
the  agent  knowing  such  statement  to  be  false, 
the  Insurance  company  Is  not  entitled  to  set 
up  such  statement  as  a  breach  of  warranty  to 
invalidate  the  policy.  Clemens  v.  Supreme  As- 
sembly B.  S.  of  O.  F.  131  N.  Y.  485,  16  L.  R.  A. 
83,  30  N.  E.  496. 

A  limited  agency,  however.  In  a  case  of  life 
Insurance  will  not  be  extended  by  operation  of 
law  to  an  act  done  by  the  agent  in  fraud  of 
his  principal  for  the  benefit  of  the  Insured,— 
especially  where  It  is  In  the  power  of  the  in- 
sured, by  the  use  of  reasonable  diligence,  to 
defeat  the  fraudulent  intent :  and  an  Insurance 
company  will  not  be  held  liable  upon  an  insur- 
ance iKillcy  Issued  by  it  upon  an  application  in 
which  It  was  falsely  stated  that  no  previous 
examination  or  application  had  been  made  for 
assurance  on  the  life  proposed,  and  no  company 
had  declined  to  issue  a  policy  thereon,  upon  the 
claim  that  truthful  answers  had  been  given, 
and  the  incorrect  answers  contained  In  the  ap- 
plication were  made  by  the  agent,  and  that  the 
applicant  signed  the  application  without  read- 
ing It.  where  the  authority  of  the  agent  was 
limited  to  receiving  the  application,  forward- 
ing it  to  the  home  office,  receiving,  counter- 
signing, and  delivering  the  policy,  and  collect- 
ing the  premiums  to  the  knowledge  of  the  ap- 
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for  such  8J1  examm&tioii  as  the  insurer  de- 
sires to  make.  We  peroeive  no  sufficient 
reason,  therefore,  for  saying  tha.t  a  person 
has  not  made  a  proposal  for  insurance  eith- 
er to  a  cojnpany  or  its  agent  if  it  so  hap- 
pens that,  after  submitting  himself  to  an 
examination  with  a  view  of  obtaining  a  pol- 
icy, he  is  asked  concerning  some  fact  which 
he  wishes  to  conceal,  or  if  he  is  requested  to 
submit  his  person  to  some  physical  test 
which  he  is  unwilling  to  undergo,  and  for 
such  reason  the  examination  is  interrupted, 
and  negotiations  are  broken  off.  At  all 
events,  it  should  not  be  held  that  the  acts 
aforesaid  do  not  constitute  a  proposal  for 
insurance  when  the  applicant  subsequently 
seeks  insurance  from  some  other  company, 
and  is  asked  by  that  company  whether  he 
has  previously  made  a  proposal  for  insur- 
ance to  any  other  company  or  agent  upon 


which  a  policy  has  noi  been  issued.  To  in- 
sure the  exercise  of  good  faith  and  to  avoid 
deception,  when  a  question  of  the  latter  sort 
is  propounded  to  an  applicant  for  insur- 
ance, the  word  "proposal"  should  be  held^ 
to  include  negotiations  with  other  compa-* 
nies  that  were  broken  off  because  the  appli* 
cant)  after  seeking  insurance  in  the  custom- 
ary way,  at  some  point  in  the  course  of  the 
medicai  examination  declined  to  submit 
to  some  test  which  was  deemed  necessary 
to  ascertain  his  physical  condition.  Unlike 
some  inquiries  which  are  usually  found  in 
applications  for  insurance,  questions  of  the 
kind  last  referred  to  call  for  important  in- 
formation which  the  applicant  is  able  to  im- 
part, and  ought  to  make  known  to  the  in- 
surer. Such  questions  should  be  construed 
liberally  and  fairly,  so  as  to  compel  an  ap- 
plicant for  insurance  to  disclose  iiiformation 


plicant,  since  one  Is  bound  to  know  what  he 
■igne,  and  since  in  such  case  a  waiver,  to  Im 
effectual,  must  be  made  by  an  officer  or  agent 
authorized  to  make  It.  Ryan  v.  World  Mut.  L. 
Ins.  Co.  41  Conn.  168,  19  Am.  Rep.  490. 

In  the  above  case  It  was  also  held  that  where 
an  applicant  for  insurance  makes  such  a  state- 
ment in  his  application  an  attempt,  in  an  action 
,  on  the  policy  Issued  thereon,  to  prove,  not  that 
such  answers  were  true,  but  that  different  an- 
swers were  in  fact  given,  and  that  the  answers 
were  wrongly  written  by  the  local  agent  of 
the  insurance  company  without  the  knowledge 
or  consent  of  the  assured  or  the  beneficiary, 
aside  from  a  claim  that  the  company  was  re- 
sponsible for  the  conduct  of  its  agents,  would  be 
an  attempt  to  substitute  for  a  part  of  the  writ- 
ten contract  declared  on  a  different  parol  con- 
tract, which  cannot  be  done. 

So,  in  O'Rourke  v.  John  Hancock  Mut.  L. 
Ina  Co.  (R.  I.)  50  Atl.  834,  it  was  held  that 
an  agent  in  simply  procuring  insurance  is  the 
agent  of  the  applicant,  and  not  of  the  insurance 
company,  in  drawing  the  application ;  and  that 
the  applicant  is  responsible  for  his  mistakes 
and  false  answers  with  reference  to  previous 
applications  for  insurance  and  their  disposition 
and  that,  therefore,  evidence  as  to  what  was 
stated  to  or  by  the  solicitor  at  the  time  is  im- 
material. 

See  also  McDonald  v.  John  Hancock  Mut.  L. 
Ina  Co.  17  App.  Dlv.  16,  44  N.  Y.  Supp.  818, 
9upra,  V.  b. 

e.  What  constitutes  failure  or  refusal  to  issue. 

The  general  rule  would  seem  to  be  that  of 
SncuBiTY  Mutual  Lifb  Iks.  Co.  v.  Wbbb,  that 
a  failure  or  refusal  to  issue  a  policy  which  will 
falsify  a  denial  by  the  applicant  results,  not 
only  when  he  has  been  examined  and  rejected 
because  found  to  be  an  unsatisfactory  risk, 
but  also  whenever  through  any  circumstance  a 
completed  application  does  not  result  in  actual 
Insurance. 

Thua-  where  an  applicant  for  insurance  ap- 
plies to  the  agent  of  an  insurance  company,  as 
such  agent,  for  a  policy  upon  bis  life  in  such 
company,  and  is  furnished  by  the  agent  with  a 
blank  application,  which  the  applicant  fills  up, 
fligna  and  delivers  to  the  agent,  the  applicant 
has  done  all  he  is  required  to  do ;  and  where 
the  medical  examiner,  who  Is  his  physician, 
pronounces  him  unfit  for  insurance  without  ex- 
amination, the  application  has  been  made,  and 
has  not  been  successful,  so  as  to  render  false  a 
warranty  made  on  a  subsequent  application  to 
another  company  that  applications  made  by  him 
previously  for  insurance  on  his  life  have  always 
56  li.  R.  A. 


been  successful,  and  so  as  to  invalidate  a  policy 
Issued  on  the  subsequent  application,  notwith- 
standing the  refusal  of  the  physician  to  examine 
him.  Edington  v.  iBtna  L.  Ina  Co.  77  N.  Y. 
564,  Reversing  13  Hun,  543 ;  Edington  v.  ^tna 
L.  Ina  Co.  100  N.  Y.  536,  3  N.  B.  315. 

And  the  test,  i*n  an  action  upon  such  an  fn» 
surance  policy,  as  to  whether  or  not  there  had 
been  a  breach  of  such  a  warranty  is  whether  or 
not  such  previous  applications  had  been  granted, 
and  not  whether  the  medical  examiner  had  au- 
thority to  finally  reject  the  application;  if  the 
medical  examiner  was  utterly  without  authority 
to  dispose  of  it,  and  the  company  for  that  rea- 
son never  acted  upon  it,  there  was  at  least  an 
application  to  the  company  which  was  not  suc- 
cessful, and  did  not  end  in  an  accepted  insure 
ance.  Edington  v.  ACtna  L.  Ins.  Co.  100  N.  Y. 
536,  3  N.  E.  315. 

And  an  informal,  unwritten  examination  by 
a  medical  examiner  of  an  insurance  company, 
not  based  on  a  written  application,  and  termi- 
nated by  the  examiner  as  uselesa  is  within  the 
meaning  of  a  question  in  an  application  for  in- 
surance, whether  any  proposition  or  negotia- 
tion or  examination  for  life  insurance  has  been 
made  in  this  or  any  other  company,  on  which 
a  policy  has  not  been  issued,  so  as  to  constitute 
a  false  answer  thereto,  warranted  to  be  true,  a 
breach  of  warranty.  Mutual  L.  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.)  24  S.  W.  910,  Affirmed 
in  26  S.  W.  998. 

So,  a  denial  by  an  applicant  for  insurance 
in  his  application,  that  he  had  applied  for  other 
insurance  and  been  refused,  is  false,  where  a 
company  which  had  insured  his  life  failed,  and 
another  company  agreed  to  Insure  its  rlska  but 
refused  this  applicant  on  account  of  his  age. 
Gessei  v.  Republic  L.  Ins.  Co.  1  Ohio  L.  J.  189. 

And  a  failure  upon  the  part  of  an  insurance 
company  to  issue  a  policy  to  an  applicant  is 
not  prevented  from  rendering  a  subsequent 
warranty  on  his  part,  in  an  application  for  in- 
surance to  another  company,  that  he  had  never 
applied  to  any  other  company  for  insurance  ou 
his  life  without  receiving  a  policy  of  the  exact 
kind  and  amount  applied  for,  and  had  never 
been  declined  or  postponed  by  any  compan^t 
false,  so  as  to  avoid  the  policy  issued  thereon, 
by  the  fact  that  such  failure  and  rejection  were 
not  because  of  any  physical  defect,  but  because 
of  a  request  on  his  part  to  have  the  policy 
dated  back  one  year  for  the  purpose  of  enabling 
him  to  procure  it  at  a  less  premium.  Union 
Nat.  Bank  v.  Manhattan  L.  Ina  Co.  52  La  Ann. 
36.  26  So.  800. 

Where  an  applicant  for  insurance,  however, 
stated  in  his  application  that  no  physician  had 
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which  the  ixMurer  is  clearly  entitled  to,  and 
seeks  by  aueh  means  to  obtain.  It  is  obvi- 
oua,  we  think,  l^iat  Webb  would  have  made 
a  proposal  for  insurance  if,  when  he  ap- 
plied to  the  agent  of  the  Mutual  Reserve 
Fund  life  Aaeociation,  he  had  been  informed 
tha^  the  company  would  not  entertain  his 
proposal,  and  if  no  written  documents  had 
been,  made  out  or  signed.  What  was  in  fact 
done  wufl  likewise  a  proposal  for  insurance^ 
although  the  medical  examiner's  report  was 
not  as  complete  as  he  would  have  made  it 
if  Wel>b  had  furnished  a  sample  of  his 
urina 

The  views  which  we  have  expressed  are 
supported,  as  we  think,  by  the  authorities. 
In  the  case  of  Edington  v.  ^tna  L.  Ins.  Co, 
(which  was  twice  before  the  court  of  ap- 
peals of  the  state  of  New  York, — 77  N.  Y. 
564,  100  N.  Y.  536,  3  N.  E.  315),  a  person 


applied  to  the  agent  of  an  insurance  com- 
pany for  insurance  upon  his  life,  and,  as  in 
the  case  at  bar,  filled  up  and  signed  the  ap- 
plication which  the  agent  of  uie  company 
was  authorized  to  reduce  to  writing  and  at- 
test. The  agent  and  the  applicant  then 
went  to  the  office  of  the  medi<»l  examiner, 
but,  not  finding  him  in,  no  examination  was 
made.  The  a^nt  subsequently  went  to  the 
medical  exajftuner  alone,  with  the  applica- 
tion which  had  been  delivered  to  him,  and 
was  advised  by  the  medical  examiner  that, 
having  attended  the  applicant  professional- 
ly, he  was  aware  that  the  applicant  was  not 
insurable,  and  that  it  was  useless  to  exajn- 
ine  him.  The  application,  which  had  been 
reduced  to  writing  by  the  agent,  was  there- 
upon destroyed,  and  the  n^otiation  ended 
without  any  formal  exam^inaUon.  The  court 
ruled  that  these  facts  established  condusive- 


ever  f^lven  an  mifarorable  opinion  upon  his  life 
with  reference  to  life  insurance,  except  as  there- 
in stated,  and  it  appeared  that  he  had  applied 
to  the  Royal  Arcanum  for  membership  and  his 
application  was  rei>orted  favorably  by  the  ex- 
amining physician,  but  rejected  by  the  chief 
medical  examiner  on  account  of  a  fact  which 
in  Itself  did  not  constitute  good  ground  for  re- 
jection, and  which  never  affected  the  health  of 
the  applicant  and  did  not  exist  at  the  time  of 
the  latter  application,  and  the  reason  for  snch 
action  was  never  communicated  to  anyone,  and 
the  applicant  was  never  informed  of  it,  the  mis- 
statement will  be  deemed  to  have  been  inno- 
centJy  made  so  far  as  his  application  for  mem- 
bership ki  the  Royal  Arcanum  was  concerned, 
or,  if  regarded  as  a  misrepresentation,  will  be 
deemed  immaterial  to  the  risk.  Fidelity  Mnt. 
Life  Asso.  V.  Miller,  84  C.  C.  A.  211,  63  U.  8. 
App.  717,  92  Fed.  63. 

And  see  Scctjbity  Mutual  Life  Ins.  Oo.  v. 
Webb  for  a  holding  that  a  statement  by  an  ap- 
plicant for  insurance  that  no  physician  had 
ever  given  an  unfavorable  opinion  upon  his  life 
with  reference  to  life  Insurance  is  not  rendered 
false  by  an  un  favorable  opinion  previously  given 
by  a  physician  to  the  medical  examiner  of  a 
company  applied  to  for  insurance,  privately 
communicated  without  the  knowledge  of  the 
applicant. 

And  the  word  "issued"  in  a  warranty  in  an 
application  for  Insurance  that  the  applicant  had 
applied  for  no  Insurance  for  which  a  policy 
had  not  Issued,  does  not  include  within  its 
meaning  a  technical  delivery;  and  where  he 
bad  previously  applied  to  another  insurance 
company  for  1 10,000  on  his  life,  and  the  com- 
pany declined  to  issue  for  the  full  amount,  but 
wrote  him  for  |5,000,  and  sent  the  policy  to  the 
medical  examiner  for  delivery  upon  payment 
of  the  first  premium,  and  the  first  premium  was 
not  paid,  and  the  policy  eventually  returned, 
tbere  is  no  breach  of  warranty.  Kansas  Mut. 
I*.  Ina  Co.  V.  Coalson,  22  Tex.  Civ.  App.  64,  54 

An  Indorsement  npon  an  appllcatioo  for  in- 
surance "Declined  by  Ex.",  signed  with  the 
initials  of  the  authorised  medical  examiner  of 
the  company,  is  competent  evidence  of  the  action 
of  the  insurance  company  in  declining  the  ap- 
plication, in  an  action  brought  upon  a  subse- 
quent policy  Issued  by  another  company,  to 
prove  the  falsity  of  a  statement  in  the  applica- 
tion for  the  subsequent  policy,  that  no  previous 
Insurance  had  l>een  applied  for  and  declined, 
as  such  memoranda  are  made  by  the  examiner, 
not  by  himself,  but  for  the  company  as  evidence 
of  the  action  it  has  taken,  and  are  not  therefore 
In  the  natare  of  declarations  of  a  third  party. 
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Elliot  V.  Mutual  Ben.  Life  Asso.  76  Hun,  878, 
27  N.  Y.  Supp.  696. 

And  where,  in  an  action  upon  an  insurance 
policy,  It  appears  that  the  applicant  stated  in 
his  application  that  no  proposal  or  applica- 
tion to  insure  his  life  had  ever  been  made  to 
any  company  or  agent  upon  which  a  policy 
had  not  been  Issued,  and  that  no  physician  had 
given  an  unfavorable  opinion  upon  his  life  with 
reference  to  life  insurance,  and  that  such  ques- 
tions were  truthfully  answered  and  to  be  con- 
sidered as  an  essential  part  (tf  the  application 
and  as  forming  with  it  the  basis  of  the  proposed 
contract;  adid  there  was  evidence  that  he  had 
previously  applied  to  become  a  member  of  an- 
other association,  and  that  his  application  had 
been  destroyed  on  failure  to  forward  the  medi- 
cal examination,  and  that  he  was  examined  by 
the  medical  examiner,  who  found  traces  of 
Brlght's  disease,  and  so  informed  the  applicant, 
but  failed  to  inform  the  grand  medical  examiner 
on  request  of  the  applicant,  and  that  the  ap- 
plicant, upon  afterwards  l>eing  urged  to  join 
another  association,  told  a  member  he  was  not 
eligible, — a  verdict  should  l>e  directed  in  favor 
of  the  defendant,  the  only  testimony  tending 
in  any  way  to  lessen  the  force  of  this  evidence 
being  the  answers  made  by  the  applicant  to  the 
questions  in  the  application  itself,  and  some  in- 
consistent statements  of  the  medical  examiner, 
and  the  fact  that  the  records  of  the  lodge  did 
not  show  the  previous  application,  it  having 
l>een  shown  that  no  record  was  made  of  an  ap- 
plication, unless  accompanied  by  a  report  of  a 
medical  examiner.  Ferris  v.  Home  Life  Assur. 
Co.  118  Mich.  486,  76  N.  W.  1041. 

f.  Effect  of  qwilifioaHon  a$  to  hnowledgt  or  he- 

Hef, 

A  clause  in  an  application  for  insurance  quali- 
fying the  statement  of  the  applicant  as  to  pre- 
vious applications  for  insurance  by  adding  "to 
the  best  of  my  knowledge  and  l>elief,"  or  words 
of  a  similar  Import,  when  the  statement  does 
not  operate  as  an  absolute  warranty,  would  ap- 
pear to  have  the  effect  of  saving  the  policy  from 
forfeiture  on  account  of  a  misstatement  If  It 
was  honestly  made,— especially  where  the  quali- 
fication was  a  part  of  the  warranty  as  distin- 
guished from  the  representation  itself. 

Thus,  where.  In  an  application  for  insurance, 
the  applicant  states  that  no  proposal  or  appli- 
cation to  insure  his  life  had  ever  l>een  made  to 
any  company  or  agent  upon  which  a  policy 
has  not  been  Issued,  which  is  followed  by  a 
warranty  that  each  and  all  the  foregoing  state- 
ments are  true  to  the  best  of  his  knowledgn  and 
belief,  after  which  he  sUtes :     "And  I  do  here- 
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ly  that  an  appliofrtion  for  insurance  had 
been  made,  within  the  purview  of  a  question 
propounded  by  another  company,  to  whom 
the  same  person  subsequently  applied  for 
insurance,  as  to  whether  an  application  for 
insurance  had  ever  been  made  by  him  to  an- 
other company.  It  was  further  decided  that 
the  medical  examination  'Vas  not  part  of 
the  application"  for  inaurance,  within  the 
meaning  of  that  term  as  employed  in  the 
interrogatory,  but  was  something  to  be 
done  for  the  company  by  its  own  agezvt  after 
the  application  was  made.  See  also  Finch 
V.  Modem  Woodmen,  113  Mich.  646,  71  N. 
W.  1104;  Ferris  v.  Home  Life  Asaur.  Co, 
118  Mich.  488,  76  N.  W.  1041;  Kelly  v. 
Life  Ins,  Clearing  Co,  113  Ala.  453,  21  So. 
361;  Bruce  v.  Connecticut  Mut,  L,  Ina,  Co. 
74  Minn.  310,  77  N.  *  W.  210.  In  the 
case    at    bar    it    appeared,    as    heretofore 


stated,  that  the  application  which  was  mada 
by  Webb  to  the  agent  of  the  Mutual  Re- 
serve Fund  Life  Association  was  completed 
and  signed  by  the  deceased,  and  that  it  wns 
transmitted  to  the  tussociation  by  the  agent 
according  to  the  usual  course  of  business; 
also  that  the  only  other  document  which  the 
applicant  was  required  to  sign  waa  com- 
pleted and  signed  and  attested  by  the  medi- 
cal examiner  a  week  or  two  before  the  ap- 
plicant refused  to  furnish  a  sample  of  his 
urine  for  examination.  That  was  needed, 
as  it  seems,  to  enable  the  medical  examiner 
to  complete  the  report  which  he  was  direct- 
ed to  make.  We  are  of  opinion,  therefore, 
that  prior  to  the  applicant's  refusal  to  fur- 
nish a  sample  of  his  urine  he  had  made  a 
proposal  and  an  application  for  insurance, 
both  to  the  Mutual  Reserve  Fund  Life  As- 
sociation and  to  its  agent>  and  that  at  the 


by  consent  and  agree  that  any  untrue  or  fraud- 
ulent  statement  made  above  shall  forfeit  and 
cancel  all  rights  to  any  benefit  under  the  con- 
tract," the  words  '^best  of  my  knowledge  and 
belier'  qualify  the  subsequent  agreement  to 
forfeit  and  cancel  all  rights  If  any  untrue  or 
fraudulent  statement  is  made,  as  well  as  the 
warranty  that  the  statements  are  true.  Clapp 
V.  Massachusetts  Ben.  Asso.  146  Masa  510,  16 
N.  B.  433. 

And  where,  In  such  case,  there  was  evidence 
that  the  statement  was  not  in  fact  correct,  and 
the  insurance  company  presented  its  case  on  the 
theory  that  it  was  entitled  to  a  verdict  if  any 
such  statement  was  shown  to  be  untrne,  which 
was  rejected  by  the  court,  holding  that  it  must 
be  shown,  also,  that  such  statements  were 
known  or  believed  to  be  untrue,  the  question 
whether  the  evidence  that  the  statement  was 
false,  and  the  applicant  knew  or  believed  it 
to  be  so,  was  so  conclusive  as  to  l>e  a  matter 
of  law  and  as  to  entitle  the  association  to  a  ver- 
dict, is  not  open  upon  exceptions  to  such  ruling 
of  the  court.    Fbid, 

But  when  the  representation  Itself  is  made 
a  warranty  It  is  absolute,  and  will  not  be  af- 
fected by  such  a  qualification. 

Thus,  a  false  statement  by  the  applicant  for 
certificates  or  policies  of  insurance  in  a  mutual 
benefit  associaticm  that  no  life  insurance  com- 
pany had  declined  to  grant  a  policy  on  the 
applicant's  life,  claimed  to  be  a  breach  of  war- 
ranty invalidating  the  policy,  is  not  prevented 
from  having  that  effect  by  the  fact  that  he  did 
not  positively  represent  that  no  application  for 
life  insurance  had  been  declined  by  any  other 
company,  but  only  that  no  company  had  refused 
to  insure  him  to  the  best  of  his  knowledge  and 
belief  as  stated  in  the  application,  whether  he 
knew  it  to  be  false  or  not,  where,  by  another 
clause  thereof  this  representation  was  made  a 
warranty  on  his  part.  Kemp  v.  Good  Templars' 
Mut.  Ben.  Asso.  46  N.  T.  B.  B.  420,  10  N.  Y. 
Supp.  435. 

And  such  a  false  statement,  followed  by  a 
declaration  that  the  statements  thereinafter 
subscribed  by  him  are  each  and  every  one  true 
to  the  best  of  his  knowledge  and  belief,  is  a 
warranty  upon  his  part  which  will  invalidate 
the  policy,^  whether  the  statement  was  made 
through  mistake  or  design.    Ibid. 

In  the  above  case,  Clapp  v.  Massachusetts 
Ben.  Asso.  146  Mass.  529,  16  N.  B.  433,  9upra, 
was  distinguished  upon  the  ground  that  in  that 
case  the  warranty  was  only  upon  the  best 
knowledge  and  belief  of  the  assured,  while  in 
the  present  case  there  Is  no  qualification  of  the 
warranty,  the  warranty  and  qualification  of  the 
representations  being  In  distinct  classes. 
55  L.  R.  A. 


The  burden  of  proof  rests  with  an  Insurance 
company,  in  an  action  on  a  policy  of  insuraince, 
issued  upon  an  application  in  which  the  appli- 
cant stated  that  no  proposal  or  application  to 
insure  his  life  had  ever  been  made  to  any  com- 
pany or  agent  upon  which  a  policy  has  not  been 
issued  to  the  best  of  his  knowledge  and  belief, 
to  show  that  such  representations  made  by  him 
were  false  to  the  best  of  his  knowledge  and  be- 
lief. Clapp  V.  Massachusetts  Ben.  Asso.  146 
Mass.  519,  16  N.  B.  433. 

VI.  Waiver  of  forfeliure. 
a.  By  acting  toith  knowledge  of  falaity. 

The  general  rule  Is  that  if,  at  the  time  of 
closing  a  contract  for  insurance,  the  insurers 
have  knowledge  of  the  falsity  of  a  statement 
in  the  application,  that  no  proposal  to  insure 
the  applicant's  life  had  ever  been  postponed  or 
declined,  or  had  ever  been  made  upon  which  a 
policy  had  not  been  received  by  him,  they  are 
held,  by  accepting  a  premium  or  delivering  the 
policy,  or  by  any  other  positive  act  amounting 
to  an  acknowledgment  of  its  validity,  to  have 
waived  the  forfeiture.  Koenlg  v.  United  L.  Ins. 
Asso.  16  Misc.  531,  88  N.  Y.  Supp.  506;  Union 
Nat.  Bank  v.  Manhattan  L.  Ina  Co.  52  La. 
Ann.  36.  26  So.  800;  Phoenix  Mut.  L.  Ins.  Co. 
V.  Raddin,  120  U.  S.  183  30  L.  ed.  644,  7  Sup. 
Ct  Rep.  500;  O'Rourke  v.  John  Hancock  Mut. 
L.  Ina  Co.  (R.  I.)  50  Atl.  834. 

And  the  knowledge  of  the  secretary  of  aa 
Insurance  company  when  issuing  an  accident 
policy  that  the  applicant  had  other  accident  in- 
surance covering  weekly  Indemnity  to  an  amount 
exceeding  his  weekly  salary  or  Income,  contrary 
to  the  rules  of  the  company,  which  he  agreed 
with  the  agent  to  let  run  out  when  It  expired, 
is  the  knowledge  of  the  company,  and  prevents 
the  forfeiture  of  the  policy  for  a  false  answer 
In  the  application  therefor,  that  there  was  no 
other  insurance.  Dailey  v.  Preferred  Masonic 
Mut.  Acci.  Asso.  102  Mich.  280,  26  L.  R.  A. 
171,  57  N.  W.  184. 

And  It  Is  competent,  In  an  action  on  an  In- 
surance policy  In  which  breach  of  warranty  and 
fraud  in  falsely  stating  in  the  application  that 
no  proposal  to  Insure  the. life  of  the  applicant 
had  ever  been  postponed  or  declined,  or  had 
ever  been  made  upon  which  a  policy  had  not 
been  received  by  him,  to  prove  by  parol  that  the 
policy  was  Issued  with  full  knowledge  on  the 
part  of  the  underwriter  of  the  facts  in  confilct 
wUh  such  statement,  and  this  without  reforming 
the  contract  or  asking  for  equitable  relief,  not 
for  the  purpose  of  contradicting  the  agree- 
ment, but  to  demonstrate  that  the  insurer  had 
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date  of  such  refusal  the  proposal  was  then 
pending  before  the  company,  and  undeter- 
mined. And,  even  if  it  be  conceded  that 
such  refusal  was  tantamount  to  a  withdraw- 
al of  his  proposal,  although  it  was  withdrawn 
in  no  other  way,  yet  such  withdrawal  of  the 
proposal  does  not  alter  the  fact  that  one 
had  been  made,  and  that  the  applioant*s 
statement  to  the  contrary  was,  in  substance 
and   in  legal  eflfect,  untrue. 

The  other  defenses  mentioned  above  which 
were  interposed  by  the  defendant  company 
have  far  less  merit,  and  are  not  entitled  to 
as  much  consideration.  For  the  purpose  of 
showing  Webb's  statements  to  the  effect 
that  it  had  been  six  months  since  he  was 
attended  by  a  physician,  and  that  the  diffi- 
•culty  at  that  time  was  a  "slight  attack  of 
indigestion,"  the  defendant  offered  in  evi- 
dence an  application  for  insurance  that  had 


been  made  by  Webb  to  the  Bankers'  Life  In- 
surance Company  on  April  16,  1897,  in 
which  he  answered  the  questions  when  he 
had  last  consulted  a  physician,  and  for 
what,  as  follows:  "Last  January  (1897). 
La  Grippe.  Sick  two  days."  This  applica- 
tion, when  offered,  was  excluded  by  the  trial 
courts  and  an  exception  was  taken.  To  sus- 
tain the  plea  that  an  untrue  answer  was 
made  to  the  question  propounded  by  the  de- 
fendant company  as  to  whether  any  physi- 
cian had  ever  given  an  unfavorable  opinion 
upon  his  life  with  reference  to  insurance, 
the  defendant  company  seems  to  have  relied 
wholly  on  the  opinion  (if  one  was  ex- 
pressed) which  may  be  extracted  from  the 
letter  and  communication  of  Dr.  McLauthlin 
to  Dr.  Bowden,  heretofore  quoted,  although 
it  does  not  appear  that  the  deceased  was 
acquainted   with  the  contents  of  either  of 


■knowledge,  at  the  time  the  policy  was  Issued, 
•of  the  facts  which  It  relied  upon  as  constituting 
a  breach  of  warranty,  and  to  predicate  upon 
sQcti  proof  an  estoppel,  the  object  of  which  Is 
to  prevent  fraud.  Koenlg  v.  United  L.  Ina 
Asso.  16  Misc.  531,  88  N.  Y.  Supp.  506. 

So,  where,  at  the  time  of  Issuing  an  insure 
■ance  policy,  the  Insurance  company  did  not 
iiave  knowledge  of  the  untruthfulness  of  a  war- 
ranty In  the  application  that  the  applicant  had 
Jiever  applied  to  any  other  company  for  insur- 
ance without  receiving  a  policy  of  the  exact 
'kind  applied  for,  and  that  he  had  never  been 
<lec lined  or  postponed  by  any  company,  but  sub- 
aeq neatly  acquired  such  knowledge,  and  there- 
after accepted  payment  of  a  premium  due  on 
the  policy,  such  acceptance  is  an  election  on  its 
part  to  continue  the  policy  In  force,  and  it 
wonl<f  not  be  permitted  to  set  up  its  avoidance 
^>ecause  of  such  breach  of  warranty.  Union 
Nat.  Bank  v.  Manhattan  L.  Ins.  Co.  52  La.  Ann. 
.36,  26  So.  800. 

And  where,  after  a  policy  of  insurance  has 
issued,  and  after  two  payments  of  premiums 
upon  it  besides  the  initial  one  have  been  made, 
knowledge  of  the  falsity  of  such  a  warranty  is 
•brought  home  to  the  company,  and  it  inquires 
•into  and  learns  from  the  company  previously 
-applied  to  the  grounds  upon  which  It  has  de- 
clined the  risk  upon  the  life  of  the  insured, 
and  then  permits  a  period  of  nine  months  to 
•«Iap6e  without  exercising  Its  right  to  declare 
the  policy  void,  and  this  is  continued  down  to 
within  a  few  days  of  the  time  when  the  fourth 
•premium  will  be  due,  after  payment  of  which 
the  policy  would  become  Inoontestlble  on  this 
ground,  and  this  condition  of  things  Is  ended 
only  by  the  death  of  the  insured,  the  company 
Sias  placed  Itself  In  a  condition  in  which  it 
^cannot  successfully  Impeach  the  policy  for  the 
t>reach  of  warranty.    Ibid.  . 

The  mere  knowledge,  however,  of  the  agent 
•of  an  Insurance  company  through  whom  a  pol- 
icy was  procured,  that  a  statement  made  by  the 
applicant  in  his  application  that  he  had  ap- 
plied to  another  Insurance  company  for  Insur- 
anae,  but  had  not  been  rejected,  was  false, 
•does  not  prevent  the  insurance  company  from 
setting  up  the  breach  as  a  defense  to  an  action 
on  the  policy,  where  the  statement  was  made 
a  warranty.  Clemans  v.  Supreme  Assembly  R. 
«.  of  G.  F.  131  N.  Y.  485,  16  L.  R.  A.  83,  80 
N.  E.  496. 

And  a  false  statement  In  an  application  for 
inBQrance,  that  no  application  had  been  made 
to  any  other  company  for  Insurance,  whether 
-B.  mere  misstatement  or  a  breach  of  warranty, 
•cannot  be  waived  by  an  unauthorised  agent, 
or  hi  any  other  manner  than  that  provided  for, 
.55L.R.  A. 


where  a  requirement  of  the  manner  in  which  a 
waiver  may  be  made  Is  contained  in  the  policy. 
Bernard  v.  United  L.  Ins.  Asso.  11  Misc.  441, 
32  N.  Y.  Supp.  223,  Reversed  on  other  grounds 
in  12  Misc.  10,  33  N.  Y.  Supp.  22. 

And  the  binding  force  of  such  a  statement, 
which  was  warranted  to  be  true,  and  upon  con- 
sideration of  which  the  policy  issued,  cannot 
be  avoided,  either  by  evidence  that  the  appli- 
cant was  in  fact  unacquainted  with  the  con- 
tents of  the  application,  or  that  they  were 
known  to  the  soliciting  agent  who  signed  the 
application  as  a  witness  to  bfe  false,  where  the 
applicant  had  notice  from  the  policy  that  no 
agent  had  power  on  behalf  of  the  company  to 
bind  the  company  by  receiving  ahy  representa- 
tions or  information  not  contained  In  the  appli- 
cation. Fitzmaurice  v.  Mutual  L.  Ina  Co.  84 
Tex.  61,  19  S.  W.  301. 

So,  a  denial  by  an  applicant  for  Insurance  of 
ever  having  been  refused  by  another  company 
Is  a  defense  in  an  action  on  the  policy,  though 
such  denial  was  known  by  the  insurance  broker, 
to  be  false,  where  he  was  made  the  agent 
of  the  applicant  by  stipulation,  and  the  policy 
contained  an  agreement  that  the  company 
should  be  released  if  a  statement  was  found  to 
be  false,  and  it  does  not  appear  that  the  ap- 
plicant with  reason  believed  it  to  be  true.  Pen- 
iston  V.  Union  Cent.  L.  Ina  Co.  11  Ohio  L.  J. 
216.  16  Ohio  L.  J.  179. 

But  where  an  insurance  company  knew  of  the 
previous  rejection  of  an  applicant  for  insurance, 
and,  understanding  It,  issued  a  policy  to  him 
and  took  the  premiums  thereon,  it  cannot  assert 
a  forfeiture  under  a  clause  In  the  policy  that 
it  should  be  void  if  the  Insured  before  its  date 
had  been  rejected  for  insurance  by  that  or 'any 
other  company,  unless  otherwise  stated  in  the 
proper  space  In  a  waiver  signed  by  the  secre- 
tary, though  its  secretary  did  not  sign  ths 
waiver,  his  default  to  do  so  being  the  default 
of  the  company,  and  not  that  of  the  insured, 
and  the  taking  of  the  premiums  and  delivering 
the  policy  with  knowledge  of  all  the  facts  being 
an  assurance  to  the  insured  that  the  contract 
was  valid.  Kelly  v.  Metropolitan  L.  Ina  Co. 
15  App.  Div.  220,  44  N.  Y.  Supp.  179. 

And  an  instruction  In  an  action  on  an  In- 
surance policy  that  If  at  the  time  of  the  appli- 
cation, or  at  the  time  any  of  the  premiums  were 
paid,  the  company  or  its  agents  intrusted  with 
the  management  of  Its  business  had  knowledge 
that  any  of  the  answers  of  the  applicant  with 
reference  to  previous  applications  for  insurance 
asked  him  by  the  agent  or  medical  examiner 
were  false,  the  company  Is  estopped  from  urg- 
ing such  false  answers  in  avoidance  of  the  pol- 
icy, allows  estoppel  only  for  such  false  answers 
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those  dociimenU  wlieQ  his  applica/Uoa  to  the 
defendant  oompsuiv  was  made.  In  the  writ- 
ten argument  with  which  we  have  heen  fa- 
vored counsel  for  the  plaintiflT  in  error  have 
not  thought  proper  to  urge  either  of  the  two 
defenses  last  mentioned,  and  apparently  they 
do  not  regard  them  as  of  much  importance. 
We  do  not  perceive  any  such  suostantial 
disagreement  between  the  statements  made 
to  uie  Bankers'  Life  Insurance  Company 
and  to  the  defendant  o&mpany  as  would  jus- 
tify a  court  in  declaring  the  policy  in  suit 
void,  eiven  if  a  jury  should  find  that  the 
statement  made  to  Uie  Bankers'  Life  Insur- 
ance Company  was  of  the  two  the  more  ac- 
curate, and  that  the  attack  of  indigestion 
which  is  spoken  of  in  the  application  to  the 
defendant  company  was  in  reality  occasioned 
by  the  grippe.    We  should  not  feel  disposed 


to  reverse  the  Judgment  d  the  trial  oouit. 
because  of  its  action  with  reference  to  either 
of  the  two  last-mentioned  defenses  if  its  ac- 
tion with  reference  thereto  was  the  only  er- 
r<Mr  which  tiie  record  discloses.    It  erred,  ixk- 
our  judgment,  in  instructing  the  jury  to- 
find  for  the  plaJntiiTs  upon  the  theory  that 
there  was  no  eviden<*e  which  tended  to  show 
that  Webb's  statement  that  he  had  not  mad» 
any  proposal  or  application  for  insurance 
to  any  other  oompaay  or  agent  was  an  un- 
true statement.    There  was  evidence  to  that 
effect,  as  heretofore  shown,  and  undisputed, 
testimony  which  disclosed  that  one  state- 
ment made  by  the  applicant  was  false. 

li  is  accordingly  ordered  that  the  judg- 
mcni  heloio  he  reversed,  and  that  the  cause- 
be  remanded  for  a  new  trial. 


as  were  known  by  the  company  to  be  false,  and 
is  not  subject  to  the  objection  that  it  author- 
izes the  jury  to  find  estoppel  If  the  company 
had  notice  that  any  part  of  the  answer  was 
false,  though  the  falsity  of  another  part  was 
unknown  to  it.  Mutual  L.  Ins.  Co.  v.  Nichols 
•Tex.  Civ.  App.)  24  8.  W.  010,  Afllrmed  in  20 

0*    iV.  8oo. 

A  declaration  by  an  agent  of  an  Insurance 
company  that  at  about  the  time  a  policy  was 
taken  out  he  told  the  applicant  that  both  his 
company  and  another  named  company  were  good 
companies,  and  that  they  would  pay  because 
It  was  to  their  interest  to  do  so.  Is  not  evidence 
of  the  fact  that  the  agent  knew  at  the  time  his 
company  Issued  a  policy  to  the  applicant  that 
the  applicant  held  a  policy  In  the  other  named 
company,  which  will  warrant  a  holding  that 
the  company  had  waived  a  breach  of  warranty 
that  at  the  time  the  applicant  held  no  other 
Insurance.  Union  Casualty  &  Surety  Co.  v. 
Bailey  (Kan.  App.)  61  Pac.  462. 

And  letters  from  an  accident  Insurance  com- 
pany to  the  attorney  for  the  assured,  written 
after  an  accident  to  him.  In  which  they  refer 
to  another  Insurance  company  from  which  he 
had  previously  obtained  Insurance,  and  to  an 
Investigation  by  the  other  company  of  his  claim, 
and  suggest  payment  If  the  other  company  pays, 
from  which  It  might  be  Inferred  that  at  that 
time  they  were  Informed  of  the  other  Insurance, 
do  not  furnish  sufllclent  evidence,  in  an  action 
on  the  policy,  to  show  a  waiver  of  a  breach 
of  warranty  in  the  application  that  the  Insured 
then  had  no  other  sick  or  accident  or  benefit 
insurance,  as  they  do  not  tend  to  show  that 
the  insurers  had  any  knowledge  of  the  other 
insurance  at  the  time  of  the  application,  or 
at  any  time  previous  to  the  commencement  of 
the  action.  Morris  v.  National  Protective  Soc. 
106  Wis.  02,  81  N.  W.  1086. 

So,  the  fact  that  an  Insurance  company  made 
a  contract  of  Insurance  with  an  applicant,  al- 
though upon  Its  examination  it  discovered  the 
same  unsoundness  which  hsxl  been  the  cause 
of  his  rejection  by  another  company,  does  not 
prevent  a  false  answer  In  the  application  to  the 
question  as  to  whether  any  other  company  had 
declined  to  grant  a  policy  on  his  life,  from  In- 
validating the  policy.  American  Mut.  Aid  Soc. 
V.  Bronger,  11  JCy.  L.  Bep.  002,  Affirmed  in  12 
Ky.  L.  Rep.  284. 

b.  NoUoe  from  taking  previous  application. 

The  general  rule  is  that  an  insurance  com- 
pany Issuing  a  policy  Is  affected  with  notice 
or  knowledge  of  a  former  application,  and  ex- 
amination of  the  Insured  rejected  by  it  acting 
in  Its  corporate  capacity.  Mutual  L.  Ins.  Co. 
66L.  R.  A. 


V.  Nichols  (Tex.  Civ.  App.)  26  S.  W.  008,  Af- 
firming 24  S.  W.  910 ;  O'Rourke  v.  John  Han- 
cock Mut  L.  Ins.  Co.  (R.  I.)  50  Atl.  834. 

And  that  an  Insurance  company  Is  chargeable* 
In  the  absence  of  fraud,  with  knowledge  of  the- 
exlstence  of  a  previous  policy  of  Insurance  Is- 
sued by  It  upon  the  life  of  an  applicant  for 
further  Insurance,  from  the  fact  that  It  Issued^ 
the  policy,  and  that  the  record  Itself  Is  In  Its 
possession,  and  Is  therefore  estopped  from  In- 
slstmg  upon  a  forfeiture  for  a  breach  of  war> 
ranty  contained  In  the  second  application,  that 
the  applicant  was  not  Insured  by  the  defend* 
ant  under  any  other  policy.  Lanlgan  v.  Pru- 
dential Ina  Co.  68  Hun,  408,  18  N.  Y.  Sapp. 
287. 

Thus,  where  a  person  takes  out  two  accident 
policies  In  the  same  company  at  different  times^ 
and  the  last  application  has  a  printed  clause- 
reading  :     **I  have  no  other  Insurance  in.  th**' 
company,"  and  both  applications  are  taken  by 
the  same  agent,  and  the  Insured,  the  Insurance- 
agent,  and  the  Insurance  company  all  know  It 
to  be  untrue,  and  the  company  knowing  the  facta- 
acts  upon  both  applications,  receives  the  pre- 
miums and  Issues  both   policies.   It  cannot   be- 
heard  to  question  the  validity  of  either  of  them* 
on  account  of  such  untruth.     Emlaw  v.  Trav- 
elers' Ins.  Co.  108  Mich.  554,  66  N.  W.  469. 

And  a  policy  of  Insurance  >  containing  a  pro- 
vision   that,    unless   otherwise   stated   in   the- 
proper  space  In  a  waiver  signed  by  the  secre- 
tary. It  Is  void  if  the  Insured,  before  the  date- 
thereof,  has  been  rejected  for  Insurance  by  tbla- 
or  any  other  company,  cannot  be  forfeited  by 
the  Insurance  company  because  the  Insured  haA 
previously  applied  to  the  same  company  for  In- 
surance, which  application  had  been  rejected; 
as  In  such  case  the  knowledge  of  the  previous, 
application  by  the  company  is  evidenced  by  the- 
fact  that  the  act  of  rejection  was  Its  own,  and 
it  cannot  urge  the  magnitude  of  Its  business  a»- 
evidence  of  Its  Incapacity  to  know  such  facts, — 
especially  where  there  Is  a  provision  In  the  pol- 
icy that  It  Is  void  If  any  other  policy  on  the- 
llfe  of  the  Insured  has  been  previously  Issued 
by  this  company,  and  Is  then  in  force,  unless- 
the  company  shall  not  be  presumed  or  held  to- 
know  of  the  existence  of  any  previous  policy; 
and  In  such  case  the  Issue  of  this  policy  8hal> 
not  be  deemed  a  waiver  of  this  condition,  as- 
tbe  rule  of  self-stultlflcatlon  in  that  clause  just- 
ly implies  Its  exclusion  in  every  other.     Kelly 
V.  Metropolitan  L.  Ina  Co.  15  App.  Dlv.  220,  44 
N.  Y.  Supp.  170. 

So,  a  false  statement  In  an  application  for- 
Insurance  that  no  proposal  to  Insure  the  llfs^ 
of  the  applicant  had  ever  been  postponed  or- 
declined,  or  had  ever  been  made  upon  which  » 
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policy  had  not  been  recelyed  by  him,  cannot 
be  asaerted  by  the  Insurance  company  as  con- 
stituting a  forfeiture  of  the  policy,  where  the 
former  application  was  made  to  a  company 
having  the  same  medical  examiner,  and  both 
applications  were  made  to  such  examiner,  and 
be  rejected  the  former  for  the  purpose  of  trans- 
ferring the  risk  to  the  latter,  and  took  the  an- 
swers of  the  applicant  In  both  cases  Including 
the  false  answer,  and  Informed  the  Tice  presi- 
dent of  the  latter  company  of  the  circumstances ; 
Huch  a  case  not  being  a  case  of  knowledge  ac- 
quired by  a  solicitor  or  sKieclal  agent  of  limited 
powers,  but  knowledge  brought  home  to  the 
corporation  Itself  through  its  high  officials  while 
In  the  discharge  of  Its  corporate  functions. 
Koenig  ▼.  United  L.  Ins.  Aseo.  16  Misc.  531,  88 
N.  Y.  Supp.  {K)6. 

And  where  two  life  insurance  companies  were, 
through  their  medical  boards,  members  of,  or 
tobscrlbers  to,  a  common  agency  or  bureau,  the 
parpoee  of  which  was  to  make,  keep,  and  pre- 
urre  a  record  of  the  names  of  those  who  had 
applied  for  Insurance  in  any  of  the  companies 
subscribing  to  the  agency  and  bad  been  de- 
clined; and  one  of  the  companies  declined  an 
application,  and  reported  the  applicant's  name 
to  the  agency,  and  It  went  on  the  list  of  re- 
jected applicants,  the  other  company  will  be 
deemed  to  haye  knowledge  of  such  application 
and  rejection,  so  as  to  warrant  a  holding  of  a 
waiver  on  its  part  of  a  breach  of  warranty  in 
an  application  made  to  it  by  the  same  appli- 
cant, that  he  had  never  applied  to  any  other 
company  for  Insurance  on  his  life  without  re- 
ceiving a  policy  of  the  exact  kind  and  amount 
applied  for,  and  that  he  had  never  been  declined 
or  postponed  by  any  company,  though  there 
was  lack  of  proof  that  the  latter  company  had 
availed  Itself  of  the  means  thus  within  Its 
reach.  Union  Nat.  Bank  v.  Manhattan  L.  Ins. 
Co.  52  La.  Ann.  86,  26  So.  800. 

And  where  an  applicant  for  Insurance  makes 
a  statement  In  his  application  that  he  has  not 
made  any  application  for  life  insurance  which 
has  been  rejected,  and  his  application  Is  rejected, 
and  the  agent,  who  Is  also  the  agent  for  an- 
other company,  Induces  him  to  apply  to  the 
other  company  and  to  use  the  same  application, 
and  he  signs  a  copy  thereof  at  the  solicitation 
of  the  agent  as  a  copy  of  that  which  was  true 
when  it  was  signed,  though  false  at  the  time  of 
the  signature  of  the  copy,  it  will  not  be  treated 
as  a  false  statement  made  to  deceive  the  com- 
pany which  will  Invalidate  the  policy,  as  the 
copy  signed  by  him  Is  not  In  fact  his  statement 
of  that  which  is  false,  but  merely  a  copy  of  a 
statement  which  was  conceded  to  have  been 
true  when  It  was  made,  and  was  accepted  as 
soch  copy  by  the  company.  Tarpey  t.  Security 
Trust  Co.  80  111.  App.  878. 

An  Insurance  company  Is  not  affected,  how- 
ever, with  knowledge  of  an  examination  and  re- 
jection of  an  applicant  for  Insurance  by  an- 
other company,  so  as  to  warrant  a  holding  that 
It  bad  waived  a  warranty  that  no  proposition, 
negotiation,  or  examination  for  life  Insurance 
has  been  made  to  that  or  any  other  company 
or  association  on  which  a  policy  has  not  been 
issued,  though  the  previous  examination  was 
had  by  the  same  medical  examiner,  where  he 
was  merely  the  local  examiner  for  tke  defend- 
ant company  at  the  time  he  examined  the  ap- 
plicant for  the  other  company.  Mutual  L.  Ins. 
Co.  V.  Nichols  (Tex.  Civ.  App.)  24  8.  W.  910, 
Affirmed  In  26  S.  W.  008. 

Nor  would  notice  to  the  local  agent  of  a  so- 
ciety, who  received  applications  and  collected 
the  dues  on  three  certiflcates  of  membership, 
Indndlng  policies  of  Insurance  held  by  the  mem- 
ber, two  of  which  had  been  obtained  upon  false 
representations  that  the  applicant  was  not  a 
55  L.  R.  A. 


member  of  that  society,  but  who,  so  far  as  ap- 
peared, had  no  power  to  represent  the  company 
In  making  contracts  or  in  waiving  condition* 
expressed  therein,  the  applications  having  been 
separately  forwarded  for  acceptance,  and  the 
certificates  of  membership  having  been  Issued 
separately  and  at  different  times,  be  notice  to 
the  society  of  the  falsity  of  the  representattona 
as  to  nonmembershlp,  unless  It  appears  that  no 
such  representations  were  actually  made  to  the 
agent  who  received  the  applications,  but  that 
he  inserted  the  false  statements  without  author- 
ity and  without  the  knowledge  of  the  applicant. 
Home  Friendly  Soc.  t.  Berry,  04  Oa.  606,  21  S. 
B.  583. 

For  general  rules  as  to  effect  of  knowledge- 
by  Insurer's  agent  of  falsity  of  statement  in  ap- 
plication, see  note  on  that  subject  to  Clemans  v. 
Supreme  Assembly  B.  8.  of  G.  F.  (N.  Y.)  16  U 
B.  A.  88. 

t.  Preparation  to  pay  as  •  waiver. 

The  approval  by  an  insurance  association  of 
the  proofs  of  death  and  a  promise  to  pay  the 
claim  made  on  the  evidence  then  with  the  as- 
sociation as  the  facts  then  appeared,  is  not  a 
waiver  by  the  association  of  a  right  to  declare 
the  policy  void  for  a  breach  of  warranty  upon 
the  part  of  the  insured  in  stating  falsely  that 
no  physician  had  given  an  unfavorable  opinion 
upon  his  life  with  reference  to  life  Insurance  or 
otherwise,  such  statement  having  been  war- 
ranted to  be  true  and  made  a  part  of  the  con- 
tract by  the  terms  of  the  policy,  where  at  the 
time  of  the  promise  the  company  did  not  know 
of  the  facts  asserted  as  a  defense.  Stuart  v. 
Mutual  Reserve  Fund  Life  Asso.  78  Hun,  101» 
28  N.  Y.  Supp.  044. 

Nor  is  the  making  and  collection  of  an  as- 
sessment by  a  mutual  benefit  association  for 
the  payment  of  a  claim  a  waiver  of  a  breach  of 
warranty  in  the  application  that  no  examining 
physician  for  a  life  insurance  company  or  order 
had  declined  to  recommend  the  applicant's  ap- 
plication, where  neither  the  officers  of  the  com- 
pany nor  its  head  physician  had  knowledge  of 
the  untruth  of  the  statement  before  the  assess- 
ment was  made.  Finch  v.  Modem  Woodmen 
of  America,  113  Mlcb.  646,  71  N.  W.  1104; 
Stuart  V.  Mutual  Reserve  Fund  Life  Asso.  78 
Hun,  101,  28  N.  T.  Supp.  044. 

d.  Attempted  reecieaion  on  other  grounde  as. 

waiver. 

An  attempted  rescission  of  the  original  con- 
tract of  insurant  before  the  death  of  the  in- 
sured, and  the  refusal  to  pay  the  amount  of  In- 
surance after  his  death  to  his  personal  repre- 
sentative, upon  the  ground  that  the  policy  had* 
been  forfeited,  and  that  there  was  no  contract 
of  insurance  outstanding,  the  same  having  been 
obtained  by  fraud,  does  not  preclude  the  insur- 
ance company  from  setting  up  the  defense.  In 
an  action  on  the  policy,  of  a  breach  of  warranty 
In  the  application  that  the  Insured  had  no  other 
Insurance  upon  his  life  at  the  time  thereof. 
McCollum  V.  Mutual  L.  Ins.  Co.  55  Hun,  103,  8; 
N.  Y.  Supp.  240,  Affirmed  in  124  N.  Y.  642,  27  N. 
E.  412. 

VII.  Btatutee  prohibittng  forfeiture  for  imma- 
terial mierepretentatifine. 

At  least  two  of  the  states  have  statutes  pro- 
hibiting forfeiture  of  life  Insurance  policies  for 
false  statements  or  breaches  of  warranty  un- 
less they  relate  to  a  material  matter.  These- 
statutes  seem  to  be  sppllcable  to  representa- 
tions with  reference  to  applications  for  pre- 
vious Insurance,  though  something  of  a  conflict 
has  arisen  under  the  Pennsylvania  act. 
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Tbns,  Maryland  act  of  1894,  providing  that 
•«.  ml8repreflentation«  or  an  untrue  statement,  by 
an  applicant  for  life  insurance,  made  In  good 
faith,  shall  not  work  a  forfeiture,  or  be  a 
ground  of  defense  In  a  suit  on  a  policy  of  life 
insurance,  unless  the  misrepresentation  or  un- 
true statement  relates  to  a  matter  material  to 
the  risk,  applies  to  policies  issued  upon  appli- 
cations containing  representations  that  the  ap- 
plicant had  never  made  application  for  insur- 
ance on  his  life  to  any  other  company,  associa- 
tion, or  society  upon  which  no  policy  was  or 
had  yet  been  issued  or  received  for  the  full 
•amount  and  kind  at  the  rate  applied  for,  and 
that  no  physician  had  ever  given  an  unfavor- 
-able  opinion  upon  his  life  with  reference  to  life 
insurance,  except  as  stated,  and  is  not  conflned 
to  policies  containing  warranties ;  and  under 
that  statute  parties  cannot  agree.  In  the  face 
•of  the  law,  that  immaterial  mtntter  shall  be  ma- 
terial, since  the  contract  must  be  made  in  sub- 
ordination to  the  statute.  Fidelity  Mut.  Life 
Asso.  V.  Miller,  34  C.  C.  A.  211,  63  U.  8.  App. 
717,  92  Fed.  63. 

But  false  answers  in  an  application  for  In- 
surance in  failing  to  name  all  the  companies  In 
•answer  to  a  question  whether  the  applicant  had 
his  life  insured  in  that  or  any  other  company, 
and  If  80  what  companies  and  what  kind,  and 
the  amount  of  the  policy,  knowingly  made  for 
the  purpose  of  misleading  the  company,  al- 
though not  deemed  material,  will  avoid  the  pol- 
icy, under  the  I'ennsylvanla  statute  of  June  23, 
1886  (Laws  1885,  p.  134,  No.  101),  providing 
that  in  case  of  warranty  of  answers  in  appll- 
catlous  In  insurance  no  misrepresentation  made 
In  good  faith  shall  defeat  the  policy,  unless  it 
Is  material  to  the  risk.  Penn  Mut.  L.  Ins.  Co. 
v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  R.  A. 
83,  19  C.  C.  A.  286,  37  U.  8.  App.  692,  72  Fed. 
413,  38  L.  R.  A.  70.  19  C.  C.  A.  316,  43  U.  8. 
App.  75,  78  Fed.  653. 

In  the  latter  case,  which,  it  is  to  be  observed. 
Is  a  Federal  court  decision,  it  was  held  that 
the  question  as  to  the  materiality  of  the  omis- 
sion to  mention  other  policies  held  by  the  ap- 
plicant in  an  application  for  life  insurance,  in 
answer  to  a  question  as  to  policies  In  other 
companies  with  direction  to  state  the  com- 
panies and  amount,  is  for  the  Jury,  in  an  action 
on  the  policy  under  the  Pennsyivaoiia  statute. 

In  March  v.  Metropolitan  L.  Ins.  Co.  186 
Pa.  629,  40  Atl.  1100,  however,  which  was  de- 
cided at  a  later  date.  It  was  held  that  questions 
in  an  application  for  insurance  as  to  whether 
the  applicant  was  insured  in  any  other  com- 
l>any,  and  as  to  whether  he  had  made  applica- 
tion and  been  rejected,  or  whether  any  insur- 
ance company  had  declined  orally  or  in  writing 
to  insure  him,  are  material,  and  must  be  so 
pronounced  by  the  court  in  an  action  on  the 
policy,  without  reference  to  the  Jury ;  and  their 
materiality  is  not  affected  by  that  provision  of 
the  Pennsylvania  act. 

VIII.  Application  to  mutual  aid  and  benefit  so- 

deticM. 

As  to  whether  or  not  a  benefit  assoclltion  Is 
to  be  regarded  as  an  insurance  company  within 
the  meaning  of  representations  and  warranties 
as  to  applications  for  other  insurance  contained 
In  applications  for  insurance, — see  Penn  Mut. 
li.  Ins.  Co.  V.  Mechanics'  Sav.  Bank  St  T.  Co. 
88  L.  R.  A.  38,  and  note,  19  C.  C.  A.  286,  87  U. 
8.  App.  692,  72  B'ed.  418. 

The  general  rule  seems  to  be  there  established 
that  certificates  in  mutual  aid  societies  do  not 
•constitute  insurance  within  the  meaning  of  ques- 
tions in  the  application  as  to  existing  insurance 
in  the  same  or  other  companies. 

Other  cases  bearing  on  the  same  subject  have  j 
t>een  since  decided. 

i»5  L.  R.  A. 


Thus,  the  rule  above  stated  was  laid  down  in 
Penni<iton  v.  Union  Cent.  L.  Ins.  Co.  4  Ohio  L. 
J.  935,  8  Am.  Law  Rec.  361. 

So,  the  omission  by  an  applicant  for  insur- 
ance to  state,  in  answer  to  inquiries  as  to  what 
amounts  are  now  Insured  on  his  life,  and  in 
what  companies,  that  he  was  at  the  time  a  mem- 
ber of  two  benevolent  associations  whose  mem- 
bership was  attended  by  the  payment  of  a 
mortuary  benefit,  was  held  in  Spitz  v.  Mutual 
Ben.  Life  Asso.  5  Misc.  245,  25  N.  Y.  Supp.  469, 
not  to  be  a  concealment  or  suppression  which 
will  invalidate  the  policy,  under  a  rule  requir- 
ing that  the  inquiry,  being  in  the  language  of 
the  Insurer,  must  receive  an  Interpretation 
which  is  most  favoratA  to  the  insured,  and  the 
further  rule  that,  if  the  answer  Is  true  and 
comprehensive  in  one  proper  sense  of  the  in- 
quiry it  cannot  be  successfully  claimed  by  the 
Insurer  to  be  untrue  or  incomplete  In  another 
sense  so  as  to  work  a  forfeiture,  since,  in  popu- 
lar acceptance,  benevolent  associations,  though 
perhaps  in  some  respects  resembling  them,  are 
not  regarded  as  the  equivalent  of  insurance  com- 
panies, and  mortuary  benefits  to  the  surviving 
family  of  a  deceased  member  of  such  association 
are  not  commonly  deemed  life  insurance  in  the 
sense  in  which  that  phrase  is  understood. 

And  a  negative  answer  made  by  the  applicant, 
to  a  question  In  an  application  for  insurance, 
whether  he  had  ever  made  application  for 
insurance  on  his  life  to  any  other  company,  as- 
sociation, or  society  requiring  him  to  give  the 
name  of  each  company,  date  of  application,  kind 
of  policy,  and  amount  applied  for,  was  held,  in 
Fidelity  Mut.  Life  Asso.  v.  Miller,  84  C.  C.  A. 
211,  63  U.  8.  App.  717,  92  Fed.  63,  not  to  be  sach 
a  misrepresentation  as  would  avoid  the  policy, 
where  it  appeared  that  he  had  previously  ap- 
plied and  been  refused  membership  in  the  Royal 
Arcanum  Association,  which  appeared  to  be  m 
secret  order  of  a  beneficial  character,  member- 
ship in  which  was  attended  with  some  benefit 
payable  in  case  of  death,  there  being  no  other 
evidence  as  to  the  character  of  the  association  ; 
since  the  last  inquiry,  read  in  connection  with 
the  first,  showed  clearly  that  it  was  a  policy 
in  some  company  about  which  information  was 
sought,  and  that  the  words  ^'company,  associa- 
tion, or  society"  In  the  first  inquiry  all  referred 
to  one  and  the  same  thing, — ^to  an  insurance 
company. 

In  Bruce  t.  Connecticut  Mut.  L.  Ins.  Co.  74* 
Minn.  310,  77  N.  W.  210,  however,  it  was  held 
that  the  Royal  Arcanum,  which  Is  a  society  Is- 
suing certificates  to  its  members,  and  which 
makes  promises  and  agreements  with  its  mem- 
bers by  which  a  sum  of  money  becomes  due  and 
payable  on  the  decease  of  the  member,  the  fund 
for  which  is  made  up  of  Initiation  fees  and  as- 
sessments upon  its  members,  is  an  insurance 
company  or  association,  a  rejected  application 
to  which  will  render  false  a  statement  made  by 
the  same  applicant  in  a  subsequent  application 
for  insurance  in  another  company,  that  no  com- 
pany or  association  had  ever  declined  or  post- 
poned granting  or  reviving  insurance  on  his  life ; 
and  where  such  answer  was  warranted  to  be 
true,  and  a  policy  was  issued  in  consideration 
of  the  application  containing  It,  such  policy  Is 
void,  though  the  constitution  of  the  Royal  Ar- 
canum provides  for  local  lodges,  pass  words, 
grips,  and  signs. 

And  an  afiirmatlon  by  ah  applicant  for  In- 
surance In  his  application,  that  he  had  never 
sought  an  opinion  from  any  person  as  to  whether 
bis  life  was  Insurable,  or  made  any  statement 
to,  or  consulted  with,  or  had  an  examination 
made  by.  any  such  person,  would  be  quite  as 
much  a  departure  from  the  truth.  If  the  In- 
quiries by  the  applicant  had  been  made  ot, 
and  an  examination  made  by,  the  medical  ex* 
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<amlner  of  a  fraternal  organization,  not  an  in- 
surance company  or  association,  while  attempt- 
ing to  become  a  member  of  such  a  body,  as  it 
would  had  he  sought  the  same  information  of, 
or  had  ihe  same  examination  by,  some  other 
person ;  and  it  is  error,  therefore,  in  on  action 
on  an  insurance  policy  involving  such  an  issue, 
to  refuse  permission  to  show  that  the  applicant, 
when  malking  application  for  membership  in 
such  an  association,  sought  the  medical  exam- 
iner's opinion  as  to  whether  his  life  waa  insur- 
able, and  that  he  then  made  statements  to,  and 
<-0Dsulted  with,  the  examiner  in  respect  to  such 
insurability,  and  was  examined  with  reference 
(hereto.     Ibid. 

In  the  above  case,  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  B.  A.  33, 
19  C.  C.  A.  286.  37  U.  S.  App.  692,  72  Fed.  413, 
9upra,  was  distinguished  upon  the  ground  that 
m  that  case  the  interrogatory  waa  altogether 
different. 

IX.  Conclusion, 

Representations  with  respect  to  previous  In- 
surance seem  to  fall  within  two  classes  with 
leference  to  the  subject-matter:  First,  with 
respect  to  whether  or  not  previous  insurance 
had  been  applied  for  or  refused,  and,  second, 
with  respect  to  whether  or  not  a  physician  had 
ever  given  an  unfavorable  opinion  on  the  life 
of  the  applicant  with  respect  to  insurance ; 
and  to  fall  within  three  classes  with  reference 
to  their  form :  First,  those  constituting  mere 
representations:  second,  those  which  the  par- 
ties have  agreed  shall  be  deemed  material;  and 
third,  those  constituting  warranties. 

The  falsity  of  such  statements  constituting 
mere  representations  does  not  invalidate  an 
insurance  policy  issued  thereon  unleas  they  are 
regarded  as  material ;  and  the  question  of  ma- 
teriality is  one  of  fact  for  the  jury  when  based 
on  Inference  or  conflicting  evidence;  otherwise 
it  is  for  the  court.  If  the  statement  was  made 
material  by  agreement  of  the  parties,  or  if  It 
constituted  a  warranty.  It  must  be  strictly  true, 
and  its  falsity  would  Invalidate  the  policy  with- 
out reference  to  its  actual  materiality. 

In  construing  these  provisions,  however,  the 
court  will  lean,  if  at  all,  toward  regarding  them 
ai  representations,  rather  than  as  material  by 
agreement  of  the  parties,  or  as  warranties,  and 
will  not  regard  them  as  warranties  unless  It  Is 
so  expressly  stipulated,  either  in  the  policy,  or 
In  the  accompanying  papers :  and  forfeiture  for 
Immaterial  statements,  whether  warranties  or 
statements  agreed  to  be  material,  is  prohibited 
by  statute  in  at  least  two  states, — ^Maryland 
and  Pennsylvania. 

As  to  what  constitutes  a  falsity  which  will 
work  a  forfeiture,  it  would  seem  that  the  false 
statement  must  have  been  In  the  application 


for  the  policy  claimed  to  be  forfeited,  and  must 
have  been  made  in  answer  to  a  question  calling 
for  a  statement  on  the  subject.  But  when  this 
is  the  case  the  question  of  knowledge  of  the  fal- 
sity on  the  part  of  the  applicant, — at  least  when 
the  statement  constituted  a  warranty,  or  was 
agreed  to  t>e  made  material, — Is  of  no  effect ; 
though  an  uncommunlcated  opinion  by  a  phy- 
sician unfavorable  to  the  life  of  the  appllcaut, 
made  to  a  medical  examiner  or  a  third  person, 
would  not  falsify  a  statement  that  no  opinion 
had  ever  been  given  unfavorable  to  the  life  of 
the  applicant  with  reference  to  insurance. 
Omission  (m  the  part  of  the  applicant  to  state 
all  the  other  insurance  possesed  or  applied  for 
is  usually  regarded  as  being  as  fatal  as  a  false 
denial.  But  the  form  of  the  question  some- 
times  permits  a  different  construction,  and  ac- 
cepting and  acting  upon  an  answer  to  a  ques- 
tion which  is  defective  on  its  face  is  a  waiver 
of  the  defect.  Likewise,  a  false  answer  made 
on  an  application  by  an  agent  without  the 
knowledge  of  the  applicant,  who  had  answered 
truthfully,  is  usually  regarded  as  the  act  of  the 
Insurance  company,  and  not  of  the  applicant, 
and  as  not  aflTecting  the  validity  of  the  policy ; 
though  the  contrary  rule  seems  to  prevail  in 
Connecticut  and  Rhode  Island. 

A  failure  or  refusal  to  grant  an  application 
for  Insurance,  which  will  falsify  a  denial  there- 
of, is  generally  held  to  exist,  not  only  when  the 
applicant  has  been  examined  and  found  to  be 
an  unsatisfactory  risk,  but  also  whenever  an 
application  has  l>een  made  and  insurance  has 
not  resulted,  without  reference  to  the  cause; 
and  a  quaiiiication  of  the  representation,  that 
it  was  made  to  the  best  of  the  applicant's 
knowledge  and  belief,  does  not  operate  to  re- 
lieve it  from  the  effects  of  falsity  when  the 
statement  was  a  warranty.  But  the  rule  is 
different  if  the  warranty  was  only  upon  the 
applicant's  best  knowledge  and  belief. 

A  forfeiture  for  such  a  false  representation 
or  breach  of  warranty  is  waived  by  Issuing  the 
policy  or  receiving  premiums,  or  any  other  act 
on  the  part  of  the  insurance  company  amount- 
ing to  an  acknowledgment  of  the  validity  of  the 
insurance  after  obtaining  knowledge  of  the  fal- 
sity, the  knowledge  being  that  of  an  authorized 
agent ;  and  when  the  previous  application  was 
made  to  the  same  company.  It  is  conclusive  of 
knowledge.  A  mere  preparation  to  pay,  how- 
ever,  such  as  receipt  of  proof  of  death  or  levy- 
ing an  assessment  for  the  claim,  is  not  a  waiver 
when  done  without  knowledge  of  the  falsity. 
Nor  is  a  mere  attempt  to  rescind  the  policy  on 
other  grounds. 

Mutual  aid  and  benefit  associations  are  usu- 
ally hold  not  to  be  insurance  companies  within 
the  meaning  of  the  above  rules.  But  that  doc- 
trine is  not  universal.  F.  U.  B»    . 
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STATE  of    Soatb    Carolina    ew   rel.  J.  B. 
GWYNN,  Appi,, 

V, 

CITIZENS'     TELEPHONE     COMPANY, 

Respt. 

1.    Mandamus  vrlll  lie  to  eompel  m  tele- 


phone eorporatlon  engaged  In  transmit- 
ting intelligence  for  hire  to  furnish  an  in- 
strument and  connections  to  a  customer  de- 
siring them  on  terms  similar  to  those  granted 
to  other  customers,  where  the  Constitution 
declares  such  corporations  to  be  common  car- 
riers subject  to  liability  as  such. 
a.  A  telephone  company  is  not  shorn 
to  be  free  from  revnlntlon  mm  m  eom- 


Note. — ^As  to  <-ompulsory  service  of  telephone 
companies  generally,  see  note  to  Rushvllle  v. 
Rnsbville  Natural  Gas  Co.  (Ind.)  15  L.  R.  A. 
321. 

As  to  mandamus  to  compel  furnishing  of  tele- 
phone at  partlcaiar  rate,  see  Nebraska  Teleph. 
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Co.  V.  State  e»  rel,  Yeiser  (Neb.)  45  L.  B.  A. 
113. 

As  to  maodamis  to  compel  telegraph  company 
to  permit  the  placing  of  a  telephone  In  its  -if- 
flce,  see  People  em  rel.  Cairo  Teleph.  Co.  v.  West- 
em  U.  Teleg.  Co.  (III.)  36  L.  B.  A.  637. 
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mon  earrler  by  the  fact  that  the  Conititv- 
tlon  requires  the  consent  of  the  municipal 
authorities  before  It  can  place  Its  poles  in  a 
city  street,  and  that  the  statutes  forbid  such 
companies  to  make  unreasonable  discrimina- 
tion In  rates  of  service,  and  empower  the  ralN 
road  commission  to  regulate  the  charges  of 
telegraph  companies,  but  make  no  mention  of 
telephone  companies. 
8.  A  telephone  company  cannot  Im- 
pose, mm  m,  condition  of  extending  Its  fa- 
cilities to  one  desirous  of  obtaining  them,  an 
agreement  not  to  use  a  rival  system. 

4.  Brencli  by  a  patron  of  a  teleplione  ! 
company  of  his  aflrreement  not  to  use  a 
rival  aystem  will  not  Justify  the  company  In 
remoylng  its  Instruments  and  denying  him 
further  benefit  of  its  system. 

5.  Reasonable  time.  If  necessary,  may 
be  allovred  to  a  telephone  company  to  com- 
ply with  a  mandate  requiring  It  to  furn-ish 
instruments  and  connections  to  one  desiring 
to  make  use  of  its  system. 

(July  12,  1901.) 

APPEAL  by  relator  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for 
Spartanburg  County  in  favor  of  respondent 
in  a  mandamuB  proceeding  to  oompel  re- 
spondent to  furnish  telephone  facilities  to 
the  relator.    Reversed, 

The  facts  are  st«ited  in  the  opinion. 

Mr.  H.  E.  DePmss,  for  appellant: 

Telephone  oom panics  are  common  carriers. 

State  em  rel,  Webster  v.  "Sehraska  TelepK 
Co,  17  Neb.  120,  52  Am.  Rep.  404,  22  N.  W. 
237 ;  Western  V,  Teleg.  Co.  v.  Call  Pub.  Co, 
44  Neb.  320,  27  L.  R.  A.  022,  02  N.  W.  500; 
Piedmont  Mfg.  Co.  v.  Columbia  d  Q.  R.  Co. 
19  S.  C.  355. 

The  construction  of  telephone  lines  would 
be  practically  impossible  without  the  exer- 
cise of  the  right  of  eminent  domain  and  the 
right  to  occupy  public  streets.  But  suoh 
rights  are  never  granted  except  in  favor  of 
a  public  use;  hence,  telephone  companies  are 
compelled  to  subject  their  patent  to  public 
use  to  reap  any  benefit  from  it. 

0  Am.  &  Eng.  Enc  Law,  Eminent  Domain^ 
p.  524;  8  Am.  &  Eng.  Enc.  Law,  Franohiaea, 
pp.  588,  012. 

A  common  carrier  is  responsible  to  the 
full  extent  of  his  common-carrier  liability, 
notwithstanding  any  contract*  he  may  make 
with  reference  thereto  as  to  all  goods,  etc., 
to  which  he  sustains  the  relation  of  com- 
mon carrier. 

Piedmont  Mfg.  Co.  v.  Columbia  d  O.  R.  Co. 
19  S.  C.  304;  Ogdensburg  d  L.  C.  R.  Co.  v. 
Pratt,  22  Wall.  129,  22  L.  ed.  830;  Michigan 
C.  R.  Co.  V.  Mineral  Springs  Mfg.  Co.  10 
Wall.  324,  21  L.  ed.  301. 

The  duty  of  a  common  oarrier  is  one  of 
law,  growing  out  of  its  office,  and  not  one 
of  contract. 

State  ea  rel.  Webster  v.  Vebraska  TelepK 
Co.  17  Neb.  120,  52  Am.  Rep.  409,  22  N.  W. 
237;  Redf.  Carr.  300,  H  40;  Western  Transp. 
Co.  V.  Vewhall,  24  III.  400,  70  Am.  Dec.  700; 
Piedmont  Mfg.  Co.  v.  Columbia  d  O.  R.  Co. 
19  S.  C.  371. 

The  analogy  between  common  oarriers  of 
goods  and  common  oarriers  of  messages. is 
£5  L.  R.  A. 


not  perfect,  and  tbeir  rssponsibility  differs- 
in  a  manner  corresponding  to  the  difference 
in  the  nature  of  the  service  they  perform. 

Aiken  v.  Western  U.  Teleg.  Co.  5  S.  C.  N. 
S.  358;  Chesapeake  d  P.  Teleph.  Co.  v.  Bal- 
timore d  0.  Teleg.  Co.  00  Md.  399,  59  Anu 
Rep.  107,  7  Atl.  809;  State  ex  rel.  Baltimore 
d  0.  Teleg.  Co.  v.  Bell  Teleph.  Co.  2$ 
Fed.  530;  Bell  Teleph.  Co.  v.  Com.  em  reL 
Baltimore  d  0.  Teleg.  Co.  (Pa.)  3  Atl.  825; 
People  em  rel.  Postal  Teleg.  Cable  Co.  v. 
Hudson  River  Teleph.  Co.  19  Abb.  N.  C.  460; 
Commercial  Union  Teleg.  Co.  v.  New  Eng- 
land Teleph.  d  Teleg.  Co.  01  Vt.  241,  5  L.  R. 
A.  IGl,  17  Atl.  1071. 

Telephone  compojiies  being  common  car- 
riers of  news,  all  persons  are  entitled  to 
equal  facilities  in  the  enjoyment  of  the  ben- 
efits  to  be  derived  from  the  use  of  the  tele- 
phone. 

14  Am.  &  Eng.  Enc.  Law,  p.  103 ;  State  em 
rel.  American  N.  Teleg.  Co.  v.  Bell  Teleph. 
Co.  22  Alb.  L.  J.  303;  Delaware  d  A.  Teleg. 
d  Teleph.  Co.  v.  State  em  rel.  Postal  Teleg. 
Cable  Co.  2  C.  C.  A.  1,  3  U.  S.  App.  30,  60 
Fed.  077. 

The  remedy  by  mandamus  is  the  appro- 
priate one. .  The  duty  is  of  a  public  charac- 
ter, and  there  is  no  other  adequate  mode  of 
relief. 

Vincent  v.  Chicago  d  A.  R.  Co.  49  111.  33; 
State  V.  Hartford  d  N.  H.  R.  Co.  29  Conn. 
538;  People  v.  Albany  d  V.  R.  Co.  24  N.  Y. 
201,  82  Am.  Dec  295;  2  Shelford,  Railways,. 
804;  Moses,  Mandamus,  155,  108,  171,  176; 
2  Redf.  Railways,  257,  275,  294;  Chicago  ^ 
N.  W.  R.  Co.  V.  People  em  rel.  Hempstead,. 
50  ni.  305,  8  Am.  Rep.  690;  State  em  reU 
American  U.  Teleg.  Co.  v.  Bell  Teleph.  Co. 
30  Ohio  St.  290;  State  em  rel.  Webster  v^ 
Nebraska  Teleph.  Co.  17  Neb.  120,  52  Am. 
Rep.  404,  22  N.  W.  237 ;  Savannah  d  O.  Ca- 
nal Co.  V.  Shuman,  01  6a.  400,  17  S.  E.  937 ; 
State  ex  rel.  Elmendorf  v.  San  Antonio- 
Street  R.  Co.  10  Tex.  Civ.  App.  12,  30  S.  W. 
200;  Delaware  d  A.  Teleg.  d  Teleph.  Co.  v. 
State  em  rel.  Postal  Teleg.  Calle  Co.  2  G.  G» 
A.  1,  3  U.  S.  App.  30.  50  Fed.  077.   - 

Messrs.  Simpson  ft  Bomar,  for  respond* 
ent: 

Telephone  companies  are  not  common  car- 
riers, and  the  principles  of  law  governing^ 
common  carriers  are  not  applicable  to  them. 

Pincknep  Bros.  v.  Western  U.  Teleg.  Co^ 
19  S.  C.  83,  45  Am.  Rep.  705. 

Tf  in  any  case  telephone  companies  can  be 
required  to  furnish  their  instruments  upon 
demand,  this  particular  company  cannot  be 
so  required  by  mandamus  in  this  osse. 
Mandamus  only  lies  to  compel  the  perform- 
ance of  a  plain  legal  duty. 

Hayne  v.  Hood,  1  S.  C.  N.  S.  23 ;  Em  parte 
Mackey,  15  S.  C.  323;  State  em  rel.  Conant 
V.  Fuller,  18  S.  C.  250. 

MolTer»  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  application  addressed  to  the- 
circuit  couit,  for  a  writ  of  mandamus,  re- 
quiring the  respondent  to  place  a  telephone 
in  the  relator's  grocery  store  and  one  m  bis 
residence,  in  the  dty  of  Spartanburg,  and 
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to  Goimeot  them  properly  with  ite  exchange 
and  ite  suhecribers,  and  to  do. all  acts  nee- 
•essary  to  afford  the  relator  the  like  service 
And  telephonic  communication  afforded  to 
its  other  subscribers.  The  application  was 
refused  by  the  circuit  judge,  and  the  relator 
appealed  to  this  omirt  on  the  several 
founds  set  out  in  the  record,  which  it  is 
not  necessary  to  state  here,  as  it  vnll  be 
sufficient  to  consider  the  several  questions 
as  stated  by  ooun^el  for  respondent  in  his 
argument  here,  which  are  presented  by  this 
appeal. 

As  is  said  by  the  oircuit  judge  in  his  de- 
<cree,  ''there  is  practically  no  dispute  as  to 
the  facts,"  which  may  be  stated,  substan- 
tially, as  follows:  The  relator  is  now,  and 
has  been  since  the  28th  of  June,  1898,  en- 
gaged in  the  mercantile  business,  carrying 
on  a  retail  grocery  store  in  the  city  of  Spar- 
tanburg, axMl  occupies  a  residence  in  said 
city;  that  the  respondeoit,  on  the  16th  day 
of  August^  1808,  became  a  corporation  un- 
^er  the  laws  of  tiiis  state,  for  the  purpose 
of  owning,  constructing,  using,  and  main- 
taining electric  telephone  lines  and  exchange 
within  the  city  of  Spartanburg,  and  as  such 
is  now,  and  was  <i4>  the  time  of  the  com- 
mencement of  this  proceeding,  engaged  in 
the  said  business,  having  established  an  ex^ 
change  in  said  city,  from  whidi  connections 
were  made  to  telephone  instruments  in  of- 
fices, places  of  business,  and  residences  of  its 
subscribers;  that  the  city  council  of  Spar- 
tanburg has  authorized  the  respondent  to 
erect  poles  in  the  streets  of  the  city  for  the 
purpose  of  transporting  news  over  its  wires 
to  its  subscribers,  having  a  system  of  wires 
throughout  the  city,  connected  with  tele- 
phone instrument  furnished  by  it  to  its 
subscribers;  that  whenever  a  person  desires 
a  telephone  it  is  placed  in  the  office,  resi- 
dence, or  place  of  business  of  bhe  applicant, 
at  the  expense  of  the  respondent^  with  au- 
thority to  the  subscriber  to  use  the  same, 
upon  certain  rates  and  terms,  for  the  pur- 
pose of  telephonic  communication  with  oth- 
ers; that  some  time  in  the  year  1809  the  re- 
spondent placed  telephones  in  relator's  res- 
idence and  grocery  store,  giving  proper  con- 
nections with  respondent's  exchange  and  its 
subscribers  or  customers  throughout  the  city 
of  Spartaorburg  and  elsewhere;  that  this 
was  done  under  an  agreement  with  the  re- 
lator that  he  would  use  respondent's  tele- 
phones exclusively,  and  not  the  telephone  of 
the  Bell  Telephone  Company,  and  that  cer- 
tain of  respondent's  subscribers  in  the  said 
^ty  of  Spartanburg,  including  most  of  the 
grocerymen,  were  furnished  w^h  telephones 
by  the  respondent  under  a  similar  agree- 
ment, but  some  of  respondent's  subscribers, 
including  some  merchants,  physicians,  and 
others,  and  one  groceryman,  whose  place  of 
business  was  on  the  same  street  of  said  dty 
as  the  fiTOoery  store  of  relator,  were  sup- 
plied with  tdephones  by  respondent  under 
agreements  which  contained  no  such  stipu- 
lation as  to  the  exclusive  use  of  respondent's 
telephones,  and  they  were  using  both  tele- 
phones; that  on  or  about  the  6th  of  Febru- 
tfy,  1000,  the  respondent  learning  that  the 
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relator  had  purchased  Holland's  market,  in 
which  there  was  a  telephone  placed  there  by 
the  Southern  Bell  Telephone  Company,  a 
coi'poration  duly  chartered  under  the  laws  of 
this  state,  and  that  said  market  immedi- 
ately adjoined  relator's  grocery  store,  and 
that  relator  had  cut  a  door  through  the 
wall  separating  his  grocery  store  from  said 
market,  thus  opening  a  means  of  communi- 
cation between  the  two  structures,  inunedi- 
ately  removed,  against  the  protest  of  the  re- 
lator, the  telephones  which  the  respondent 
had  previously  placed  in  relator's  grocery 
store  and  residence,  for  the  avowed  purpose 
of  preventing  the  relator  from  using  re- 
spondent's telephones  while  he  was  using 
the  Bell  telephone,  respondent  claiming  that 
under  its  agreement  with  relator  he  was 
bound  to  confine  himself  to  the  use  of  re- 
spondent's telephones;  that  on  or  about  the 
8th  of  February,  1000,  the  relator  tendered 
to  respondent  the  amount  due  for  the  past 
use  of  respondent's  telephones,  which  was 
accepted,  and  that  relator  thereupon  de- 
manded that  respondent  place  one  of  its  tel- 
ephones in  his  grocery  store  and  one  in  his 
residence,  with  proper  oonneotions  with  re- 
spondent's exchange  and  its  subscribers,  but 
the  respondent  refused  to  comply  with  such 
demand  unless  the  relator  would  agree  to 
use  respondent's  telephones  exclusiv^y,  and 
not  use  the  telephone  which  had  been  placed 
in  said  market  by  the  Bell  Telephone  Com- 
pany. 

The  respondent,  in  its  answer,  alleges 
"that  its  supply  of  telephone  instruments  is 
limited,  and  that  it  is  vnth  difficulty  that 
this  respondent  can  furnish  such  instru- 
ments to  all  applicants  therefor;  that,  even 
if  the  respondent  was  legally  IxMind  to  fur- 
nish such  instruments  now,  it  would  be  im- 
possible for  it  to  do  so  within  lees  than  sixty 
days,  for  the  reason  of  its  inability  to  en- 
lar^  its  switch  board."  But  as  this  alle- 
gation is  not  responsive  to  any  allegation 
contained  in  relator's  petition,  and  was  not 
sustained  by  any  evidence,  so  far  as  the 
*'case"  shows,  it  cannot  now  be  oonsidered. 
Besides,  this  court  having  reached  the  con- 
clusion, as  will  presently  appear,  that  the 
relator  is  entitled  to  liie  mandamus,  for 
which  purpose  the  case  will  be  remanded  to 
the  circuit  court,  with  instructions  to  carry 
out  the  views  herein  announced,  that  court 
can,  in  its  order  directing  the  writ  of  man- 
damus to  be  issued,  make  such  provision 
by  giving  a  reasonahle  time  within  which 
the  duty  sought  to  be  enforced  shall  be  per- 
formed, provided  the  fact  be  as  alleged  in 
the  foregoing  quotation  from  respondent's 
answer. 

We  will  next  proceed  to  consider  the  senr- 
eral  questions  of  law  growing  out  of  the 
facts  above  stated,  and  presented  by  this 
appeal.  These  questions  are  thus  stated  in 
the  argument  here  on  the  part  of  the  re- 
spondent, and  we  propose  to  adopt  that 
statement:  (1)  Is  the  defendant  telephone 
company  in  any  sense  a  common  carrier  T 
(2)  Can  the  defendant  telephone  company 
be  required  in  any  case,  against  its  will,  to 
supply  one  of  its  instruments  to  petitioner  f 
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(3)  Can  the  defemdant  telephone  company 
be  required  by  mandamiua,  under  the  cir- 
cumstances of  this  case,  to  so  furnish  its  in- 
struments to  petitdoaerT 

The  first,  and  bb  it  seems  to  use  the  con- 
trolling, question  in  the  case,  is,  we  think, 
conclusively  determined  by  the  provisions 
of  §  3  of  article  9  of  the  present  Constitu- 
tion, M'hich  reads  as  follows:  "All  rail- 
road, express,  canal,  and  other  corporations 
engaged  in  the  transportation  for  hire  and  all 
telegraph  and  otlier  corporations  engaged  in 
the  business  of  transmitting  intelligence  for 
hire,  are  common  cairriers  in  their  respec- 
tive lines  of  busdnese,  and  are  subject  to 
liability  and  taxation  as  such," — the  balance 
of  the  section  not  being  peHinent  to  the 
present  inquiry.  Now,  if  the  respondent. 
Citizens'  Telephone  Company,  is  a  corpo- 
ration, and  is  "engaged  in  the  business  of 
transmitting  intelligence  for  hire,"  then  it  ijs 
expressly  declared  by  the  highest  authority 
to  be  a  common  carrier.  That  it  is  a  cor- 
poration is  not  and  cannot  be  denied,  and, 
as  we  think,  it  is  equally  undeniable  that  it 
is  "engaged  in  the  business  of  transmitting 
intelligence  for  hire."  Indeed,  that,  so  far 
as  appears  in  this  case,  is  the  only  business 
in  which  ii  is  engaged.  The  distinction 
sought  to  be  drawn  by  counsel  for  respond- 
ent in  his  argumeoi  here,  between  the  mode 
of  transmitting  intelligence  or  a  message, 
as  it  is  usually  called,  oy  telegraph  and  by 
telephone,  is  a  distinction  without  a  differ- 
ence, so  far  as  ihe  question  with  which  we 
are  concerned  is  involved.  While  it  is  true 
Uiat  a  person  desiring  to  send  a  message  by 
telegraph  to  another  usually  writes  out  his 
message  and  delivers  it  to  the  agent  of  the 
telegraph  company  (though  we  see  no  rea- 
son why  it  may  not  be  delivered  by  word  of 
mouth,  or  over  a  telephone,  as  no  doubt  is 
frequently  the  case),  and  the  agent  trans- 
mits such  message,  th<rough  the  agency  of 
instrumentalities  provided  by  the  telegraph 
company,  to  another  agent  of  sudi  company 
at  its  destination,  who  writes  it  out,  or  de- 
livero  it  by  word  of  mouth  or  over  a  tele- 
phone to  the  person  for  whom  such  message 
is  intended,  through  the  instrument  and 
send  a  message  by  telephone  simply  goes,  to 
the  instrument  provided  for  the  purpose  by 
the  telephone  company,  calls  up  the  agent 
of  the  company  at  the  central  office^  and 
expresses  his  desire  to  be  connected  with 
the  person  to  whom  he  wishes  to  speak, 
which  being  done  by  the  agent  of  the  com- 
pany at  the  central  office,  the  message  is  de- 
livered directly  to  the  person  for  whom  it 
is  intended,  through  the  instrument  and 
over  the  wires  provided  by  the  telephone 
company  for  the  purpose,  in  both  in-stances 
the  intelligence  or  message  is  actually  trans- 
mitted by  the  use  of  agencies  and  instru- 
mentalities furnished  either  by  the  tele- 
graph or  the  telephone  company,  for  which 
they  are  entitled  to  receive  proper  compen- 
sation, and  one  is  just  as  much  engaged  in 
the  business  of  transmitting  intelligence  for 
hire  as  the  other.  Both  are  devices  by  which 
one  person  is  enabled  to  communicate  with 
another  beyond  the  reach  of  the  human 
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voice,  unaided  by  some  artificial  appliance, 
and,  although  there  are  some  differences  in 
the  mode  oif  transmitting  intelligence,  yet 
the  end  sought  and  attained  by  eiich  is  sub- 
stantially the  same.  Again,  it  is  argued 
that  there  is  another  difference  between  the 
telegraph  and  the  telephone  which  difTeren- 
tiates  the  former  from  tlie  latter,  and  pre- 
vents legislative  or  constitutional  provi5ion» 
expressly  applying  to  the  former  from  being 
applied  to  the  latter,  and  that  is  in  the  one 
case  the  purport  of  the  message  or  intelli- 
gence to  be  transmitted  must  be  known  to* 
the  agent  of  the  company,  while  in  the  other 
it  ne^  not  be.  In  the  first  place,  this  dif- 
ference does  not  always  exist,  as  a  matter 
of  fact,  for  in  many  oases  the  purport  of 
messages  sent  by  telegraph  are  just  as  ef- 
fectually concealed  from  the  agent  of  th& 
telegraph  company  as  a  message  sent  by  tel- 
ephone,— in  fact,  more  so;  for  in  the  case  of 
a  telegram  in  cipher,  which  is  quite  com- 
mon, the  purport  of  the  message  is  entirely^ 
concealed,  and  is  intended  to  be  concealed,, 
from  the  knowledge  of  the  telegraph  ope- 
rator, and  from  everyone  else,  except  a  per- 
son holding  the  key  to  the  cipher,  while,  on 
the  other  hand,  messages  sent  by  telephone 
are  not,  as  matter  of  fact,  always  concealed 
from  the  knowledge  of  the  agent  of  the  tele- 
phone company,  nor  from  third  persons  who 
may  choose  to  listen.  But,  even  if  such  dif- 
ferences did  exist,  it  is  difficult  to  conceive- 
how  that  would  akffect  the  substantial  iden- 
tity of  the  business  in  which  the  two  compa- 
nies are  engaged. 

Again,  it  is  argued  that  the  framers  of 
the  Constitution,  being,  as  they  were,  famil- 
iar with  the  use  of  the  telephone,  would)  if 
they  had  intended  to  include  telephone  com- 
panies within  the  provisions  of  the  seotioni 
of  the  Constitution  above  quoted,  have  men- 
tioned such  companies  by  name.  This  ar- 
gument is  based  upon  a  misconception  of 
the  fundamental  idea  of  the  Constitution, 
which  is  that  such  an  instrument  is  the  or- 
ganic law,  and  deals  with  general  principles^ 
and  does  not  and  should  not  descend  into  de- 
tails. But  the  conclusive  answer  to  such  ar- 
gument is  that  the  jh!^mers  of  the  Consti- 
tution certainly  did  not  intend  to  limit  ita- 
operation  to  tel^^ph  companies,  as  other- 
wise the  additional  words,  "and  other  corpo- 
rations ejigaged  in  the  business  of  transmit- 
ting intelligence  for  hire,"  would  become- 
wholly  unmeaning  and  useless.  These  addi- 
tional words  were  manifestly  inserted  for 
some  purpose,  and  it  is  impossible  to  con- 
ceive of  any  ether  purpose  except  to  include 
every  other  corporation,  by  whatever  name 
it  may  be  called,  and  by  whatever  means  it 
conducts  its  business,  which  may  be  "en- 
gaged in  the  business  of  transmitting  intelli- 
gence for  hire,"  and,  as  we  have  shown  that 
a  telephone  company  is  engaged  in  that  bu-^i- 
ness,  telephone  companies  must  be  regarded 
as  included  within  the  terms  of  the  consti- 
tutional provision. 

The  reference  to  8  3  (manifestly  a  mis- 
print for  §  4)  of  article  8  of  the  Constitu- 
tion, and  to  the  act  of  1808  (22  Stat,  at  L. 
p.  779),  and  also  act  of  1808   (22  Stat  at; 
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L.  p.  780),  to  support  respondent's  conten- 
tion, will  next  be  considered.  This  consti- 
tutiooAl  provision  simply  forbids  the  gen- 
eral assembly  from  passing  any  law  "grant- 
ing the  right  to  construct  and  operate  a 
street  or  o^er  railway,  telegraph,  telephone, 
or  electric  plant,  or  to  er^  waiter  or  gas 
works  for  public  uses,  or  to  lay  mains  for 
any  purpose,  witiiout  first  obtaining  the  con- 
sent o<f  the  local  authoritdes  in  oontrol  of 
the  streets  or  public  places  proposed  to  be 
occupied  for  any  sucii  or  like  purposes." 
Wha^  possible  bearing  this  provision  can 
b&VQ  upon  the  question  we  are  considering, 
to  wit,  whether  a  telephone  company  can  be 
regarded  as,  in  any  sense,  a  common  carrier, 
it  is  impossible  to  conceive.  Indeed,  if  it 
haa  any  bearing  at  all,  it  would  seem  to  be 
adverse  to  the  contention  of  respondent ;  for 
it  seems  to  recognize  the  idea  that,  when  a 
telephone  company  establishes  its  plant  in  a 
town  or  city,  it  devotes  its  property  to  pub- 
lic uses,  and  thus  brings  it  under  legisla- 
tive coi:da'ol.  NiMT  do  we  see  the  relevancy 
of  the  two  acts  above  referred  to.  The  for- 
mer forbids  telephone  companies  from  mak- 
ing unreasonable  discrimination  in  the  rates 
at  which  they  furnish  telephonic  service  to 
its  patrons,  and  this  necessarily  implies 
that  its  business  is  subject  to  legislative 
control.  The  other  act  simply  invests  the 
railroad  ooneimission  with  power  to  regulate 
the  charges  of  express  companies  for  trans- 
portation and  the  charges  of  telegraph  com- 
panies for  the  transmission  of  messages. 
But  until  it  is  shown,  as  it  has  not  and  can- 
not be  shown,  that  the  power  to  regulate 
dwrges  by  law  is  a  feature  essentiai  to  the 
business  of  a  comm<m  carrier,  the  provisions 
of  this  act  do  not  even  tend  to  show  that  a 
telephone  company  is  not  a  common  car- 
rier. Indeed,  as  matter  of  fact^  the  rates  of 
charges  by  all  classes  of  common  carriers-^ 
for  example,  steamboat  oompejues — are  not 
regulated  by  law. 

But,  even  if  there  were  no  constitutional 
provision  and  no  legislation  upon  the  sub- 
ject, we  are  of  opinion  that  this  question 
is  settled  by  the  principles  of  the  common 
law,  which,  being  elastic  in  their  nature, 
may  be  applied  to  subjects  and  conditions 
which  have  but  recently  become  known  and 
used  in  the  business  of  the  country.  In 
this  state  we  have  no  case,  so  far  as  we  are 
informed,  upon  the  question  whether  a  tele- 
phone company  is,  in  any  sense,  a  common 
carrier,  and  we  have  only  two  cases  relating 
to  the  somewhat  analogous  question  as  to 
whether  a  telegraph  company  is  a  common 
carrier,  viz.,  Aiken  v.  Western  U.  Teleg,  Co. 
5  8.  C.  N.  S.  358,  and  Pinokney  Bros.  t. 
Western  U.  Teleg.  Co.  19  S.  C.  71,  45  Am. 
Rep.  765;  but  neither  of  these  cases  decides 
that  a  telegraph  company  is  in  no  sense  a 
common  carrier,  though  the  contrary  seems 
to  be  supposed  (erroneously,  as  we  think) 
by  some.  Both  of  these  actions  were 
brought  to  recover  damages  for  errors  in 
the  transmission  of  messages  sent  over  the 
lines  of  the  telegraph  company  occasioned 
by  the  allegeu  negligence  of  the  defendant 
oompames.  In  neither  of  these  cases  was 
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the  question  made  or  decided  as  to  whether 
a  telegraph  company  was  a  common  carrier. 
On  the  contrary,  in  the  AUcen  Case,  Willard-, 
J.,  in  delivering  the  opinion  of  the  court, 
uses  language  implying  that  a  telegraph 
company  is  a  common  carrier;  for  on  page- 
370,  he  says :  ''It  is  a  contract  with  one  ex- 
ercising a  public  employment  under  express* 
statute  powers  created  for  that  purpose, 
The  nature  of  the  oocupation  of  that  class 
of  persons,  and  the  tender  of  their  services 
to  the  community,  make  them  common 
agents  for  the  transmission  of  messages,  for 
all  persons  who  may  desire  and  pay  for  such 
service,  to  any  person,  either  as  the  final 
receiver  of  such  message,  or  as  a  means  or 
agent  for  its  further  transmission.  The  ob- 
ject of  the  contract  is  to  modify  and  limit 
the  contract  which,  by  operation  of  law, 
would  arise  between  the  common  carrier  of 
messages  and  any  person  employing  such 
carrier,  in  the  absence  of  any  stipulation 
of  terms  between  them.  The  foundation  of 
the  contract  is  the  nature  of  the  carrier's 
occupation  and  the  fact  of  employment.  The 
legal  consequences  flowing  from  such  em- 
ployment are  what  the  special  contract  seeks 
to  modify  or  limit."  It  is  true  that  on  the 
next  page  the  learned  justice  does  say: 
'*The  regulation  of  the  defendants  in  con- 
formity with  which  the  terms  of  the  con- 
tract limiting  their  liability  was  made  was 
a  reasonable  regulation,  and  such  as  the  de- 
fendants were  authorized  to  make.  In  ex- 
amining the  proposition  just  stated,  it  must 
be  borne  in  mind  that  the  analogy  betweea 
common  carriers  of  goods  and  common  car- 
riers of  messages  is  not  perfect.  The  na- 
ture of  the  services  performed  differs  mate* 
rially  in  the  two  cases,  and  the  real  respon- 
sibility differs  in  a  corresponding  manner." 
That  case,  therefore,  as  we  understand  it, 
simply  decides  that  where  a  telegraph  com- 
pany agrees  to  send  a  night  message,  which 
it  is  not  bound  to  send  under  certain  stipu- 
lations as  to  its  liability  in  case  of  errors 
in  the  transmission  of  such  message,  such 
stipulations  are  reasonable,  and  may  be  en- 
forced; but  the  case  throughout  recognizes 
the  doctrine  that  a  telegraph  company  is  a 
common  carrier,  though  the  analogy  be- 
tween common  carriers  of  goods  and  common- 
carriers  of  messages  is  not  perfect,  owing  to 
the  fact  that  the  nature  of  the  services  ren- 
dered differs  materially  in  the  two  cases, 
and  hence  the  measure  of  responsibility  for 
any  default  in  rendering  the  services  must 
likewise  differ.  So,  in  the  Pinckney  Case, 
10  S.  C.  71,  45  Am.  Rep.  499,  note,  the  court, 
while  not  undertaking  to  decide  whether  a 
telegraph  company  could  in  any  sense  be 
regarded  as  a  common  carrier,  as  no  such 
question  was  presented  in  that  case,  simply 
decided  that  a  telegraph  company  was  not 
held  to  the  stringent  rule  of  the  common 
law  whereby  common  carriers  of  goods  were 
held  liable  for  all  such  losses  and  damages 
OS  they  could  not  show  resulted  from  the 
act  of  God  or  the  public  enemy,  but  were 
only  liable  for  all  such  losses  and  damages 
as  they  could  not  show  were  not  due  to  the 
fraud  or  negligence  of  their  agents  or  serv- 
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antfl;  and  tlie  reason  for  such  a  limitation 
of  the  rule  was  found  in  the  peculiar  na- 
ture of  t^e  business  in  which  a  telegraph 
<x)nipany  is  engaged,  differing  in  material  re- 
spects from  that  of  common  carriers  of 
goods.  While  it  is  true  thsit  the  late  Chief 
Justice  Simpeon,  in  delivering  the  opinion 
of  the  oourt,  does  use  some  expressions 
which  may  possibly  seem  to  indicate  that 
he  thought  a  telegraph  company  was  not  a 
•common  carrier,  yet  that  was .  not  a  ques- 
tion in  the  case,  and  therefore  such  expres- 
sioois,  even  if  amounting  to  what  is  claimed 
for  them,  are  not  authoritative;  for,  as  the 
learned  chief  justice  himself  says  on  page 
S2,  Am.  Rep.  page  500,  note,  there  is  but 
s,  single  question  in  the  case,  and  he  thus 
states  that  question:  "The  question  to  be 
considered,  therefore,  is  whether  telegraph 
companies  are  liable  for  all  mistakes  made 
in  the  transmission  of  messages  except  such 
as  occur  fxom  any  act  of  God  or  irresistible 
force^  the  onus  of  showing  which  is  upon 
them." 

In  other  jurisdictions,  however,  the  ques- 
tion has  been  made  and  distinctly  decided. 
Among  the  various  oases  which  we  have 
<H>nsulted  we  dte,  first,  the  case  of  State  ex 
rcl,  Webster  v.  Nebraska  Teleph.  Co.  17  Neb. 
126,  52  Am.  Rep.  404,  22  N.  W.  237.  In 
that  case  the  facts  were  in  substance  very 
similar  to  the  facts  in  the  case  which  we 
are  now  called  unon  to  dedde,  and  it  was 
there  held  that  a  telephone  company  can- 
not arbitrarily  or  capriciously  refuse  its 
facilities  to  any  person  desiring  them  and 
offering  compliance  with  its  reasonable  regu- 
lations, and  that  mandamus  will  issue  to 
-compel  the  company  to  do  its  duty.  The 
facts  of  that  case  were  substantially  as  fol- 
lows: The  relator  made  an  arrangement 
with  the  defendant  company  to  place  an  in- 
strument in  his  office,  but  for  some  reason 
failed  to  furnish  the  relator  with  a  direc- 
tory or  list  of  its  subscribers  with  their 
numbers,  which  relator  claimed  was  essen- 
tial to  the  profitable  use  of  the  telephone, 
and  which  it  was  the  custom  of  the  oompcmy 
-to  furnish  to  its  subscribers.  After  a  time 
such  list  was  furnished  to  the  relator  by 
the  company,  but  when  called  upon  by  the 
-company  to  pay  for  the  use  of  the  telephone 
in  his  office  the  relator  refused  to  pay  for 
the  use  of  the  telephone  during  the  t^me  the 
•company  was  in  default  in  furnishing  the 
directory  or  list  of  subscribers.  Thereupon 
the  defendant  company  removed  the  tele- 
phone from  the  office  of  the  relator.  Subse- 
quently the  relator  applied  to  the  company 
-to  become  a  subscriber  and  to  have  an  in- 
strument placed  in  his  office,  which  the  com- 
pany refused  to  do,  whereupon  the  relator 
applied  for  a  writ  of  mandamus  to  compel 
the  company  to  comply  with  his  demand. 
In  that  case  the  court  proceeded  upon  the 
fundamental  doctrine  that  when  a  person 
or  company,  especially  one  who  is  exercising 
its  franchises  under  its  charter,  devotes  its 
property  to  a  public  use  by  undertaking  to 
supply  a  demand  which  "is  affected  with  a 
public  intereet,"  it  must  supply  all  alike, 
who  are  alike  situated,  and  cannot  dis- 
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oriminate  in  favor  of  or  against  anyone.  In 
the  course  of  the  opinion  the  court  uses  the 
fdlcvwing  language:  "That  the  telephone, 
by  the  necessities  of  commerce  and  public 
use,  has  become  a  public  servant,  a  factor 
in  the  commerce  of  the  nation,  and  of  a 
great  portion  of  the  civilized  world,  cannot 
be  questioned.  It  is,  to  all  intents  and  pur- 
poses, a  part  of  the  telegraphic  system  of 
the  country,  and  in  so  far  as  it  has  been  in- 
troduced for  public  use,  and  has  been  nn> 
dertnken  by  the  respondent,  so  far  should 
the  respondent  be  held  to  the  same  obligOr 
Uon  as  the  telegraph  and  other  public  serv- 
ants. It  has  assumed  the  responsibilities  of 
a  common  carrier  of  news.  Its  wires  and 
poles  line  our  public  streets  and  thorough- 
fares. It  has,  and  must  be  held  to  have, 
taken  its  place  by  the  side  of  the  telegraph 
as  such  common  carrier." 

So,  in  Chesapeake  d  P.  Teleph.  Co.  v.  Bal- 
timore d  0.  Teleg.  Co.  66  Md.  399,  59  Am. 
Rep.  167,  7  Atl.  809,  Alvey,  Ch.  J.,  in  deliv- 
ering  the  opinion  of  the  court,  uses  this  lan- 
guage: "The  appellant  [the  telephone  com- 
pany] is  in  the  exercise  of  a  public  employ- 
ment, and  has  assumed  the  duty  <A  serving 
the  public  while  in  that  employment.  .  .  . 
The  telegraph  and  telephone  are  Important 
instruments  of  commerce,  and  their  service 
as  such  has  become  indispensable  to  the 
commercial  and  business  public  They  are 
public  vehicles  of  intelligence,  and  they  who 
own  or  control  them  can  no  more  refuse  to 
perform  impartially  the  functions  that  they 
have  assumed  to  discharge  than  a  railway 
company,  as  a  common  carrier,  can  right- 
fully refuse  to  perform  its  duty  to  the  pub- 
lic. They  may  make  and  establish  all  rea- 
sonable and  proper  rules  and  regulations  for 
the  government  of  their  offices  and  those 
who  deal  with  them,  but  they  have  no  power 
to  discriminate,  and,  while  offering  [them- 
selves as]  ready  to  serve  some^  refuse  to 
serve  others.  The  law  requires  them  to  be 
impartial,  and  to  serve  all  alike,  upon  cofn- 
pliance  with  their  reasonable  rules  and  regu- 
lations." 

Again,  in  State  ew  rel.  Baltimore  d  O. 
Telcg.  Co.  v.  Bell  Teleph.  Co.  23  Fed.  539 
(decided  in  1885),  Judge  Brewef,  now  one 
of  the  associate  justices  of  the  Supreme 
Court  of  the  United  States^  after  laying 
down  the  general  principle  that  where  a  cor- 
poration, deriving  its  franchises  from  its 
charter,  devotes  its  property  to  public  uses, 
its  property  is  put  into  the  channel  of  com- 
merce, and  thereby  becomes  subject  to  the 
control  of  the  law  regulating  such  com- 
merce, uses  this  language:  ''A  telephonic 
system  is  simply  a  system  for  the  transmis- 
sion of  intelligence  and  news.  It  is,  per- 
haps, in  a  limited  sense;,  and  yet  in  a  strict 
sense,  a  common  carrier.  It  must  be  equal 
in  its  dealings  with  all."  Tliat  case  seems 
to  have  been  carried  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  but 
was  never  considered  by  that  court,  for  in 
127  U.  S.  780,  32  L.  ed.  328,  we  find  this 
simple  statement:  "Dismissed  with  costs, 
on  the  authority  of  the  plaintiff  in  error. 
April   18,   1888.'^    In  25  Am.  &  Eng.  Eno. 
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Lftw,  ai  page  760,  we  find  the  following: 
"Telephone  oompauiee,  like  telegraph  com- 
panies, are  to  some  extent  oommon  carriers, 
and  are  bound  to  afford  equal  facilities  to 
all.     They  can  be  compelled  by  mandamus 
to  furnish  facilities  to  one  offering  to  com- 
ply with  their  r^^lations,  even  though  such 
a.  party  is  a  rival  company."    To  same  ef- 
fect, see  pa^  775  of  same  volume,  and  on 
page  776  it  is  said:     "In  many  of  the  states 
statutes  exist  which  provide  for  the  enforce- 
ment of  these  obligations,  but  it  seems  that 
the  rule  would  be  the  same  whether  the  obli- 
gation was  declared  by  statute  or  oonsidered 
■as  arising  from  the  common  law;"  for,  as 
was  said  in  State  ew  reL  Webster  v.  Ne- 
braska Teleph.  Co,  17  Neb.  126,  52  Am.  Rep. 
404,  22  N.  W.  237,  in  commenting  on  State 
€9  rel,  American  U.  Teleg.  Co.  v.  Bell  TelepK 
Co.  30  Ohio  St.  296,  38  Am.  Rep.  583,  where 
there  was  a  statute  upon  the  subject:'   "So 
far  as  the  obligations  of  the  telegraph  com- 
panies are  defined  l^  the  act   (except  the 
payment  of  the  penalty),  they  are  simply 
declarative  of  the  oommon  law.    These  obli- 
gatioos  are  imposed  by  the  demands  of  com* 
merce  and  trade,  and  it  would  be  idle  to  say 
they  existed  only  by  force  of  the  statute, 
and  the  same  is  true  of  the  dause  in  the  act 
making  its   provisions   applicable  to   tele- 
phones."   Again,  it  is  said  in  the  same  ease: 
'^Similar  quffitions  have  arisen  in,  and  have 
been  frequently  discussed  and  decided  by, 
the  courts,  and  no  statute  has  been  deemed 
necessary  to  aid  the  courts  in  holdins  that, 
when  a  person  or  company  undertiuces  to 
supply  a  demand  which  is  'affected  with  a 
public  interest,'  it  must  supply  all   alike 
who  are  like  situated,  and  not  discriminate 
in  favor  of  nor  against  any."    It  is  true 
that,  "in  the  more  recent  edition  of  the  En- 
cydopiedia   above  referred  to,  the  rule  is 
stated  in  a  more  modified  form  (see  6  Am. 
4  Eng.   Enc   Law,  2d  ed.   at  page  261), 
where  the  following  language  is  u^:     ''It 
was  ai  one  time  attempted  to  class  tele- 
graph companies  as  oomttion  carriers,  but 
the  view  universally  adopted  now  is  that 
they  can  in  no  sense  be  regarded  as  common 
carriers.     TKey  are  like  common  carriera  in 
thai  they  are  hound  to  serve  impartially  all 
those  applying  to  them,  but  they  are  liable 
for  improper  transmission  of  messages  only 
Qpon  proof  of  negligence."  So  that  it  is  ap- 
parent, from  the  language  which  we  have 
italicized  in  the  foregoing  quotation,  that 
the  rule,  even  when  stat^  in  its  modified 
form,  supports  the  oootentdon  of  the  relator, 
assuming,  as  we  are  authorized  to  do  by  the 
aathorittes,  that  the  rule  applicable  to  tele- 
graph com.panies  is  also  applicable  to  tele- 
phone companies,  aJt  least  so  far  as  the  obli- 
gation to  serve  all  alike  who  apply  for  the 
use  of  the  facilities  whidi  it  offers  to  the 
public  for  the  transmission  of  news  is  con- 


We  BT^  satisfied,  therefore,  that  while  a 
telephone  company  may  not  be,  in  every 
sense  of  the  term,  a  common  carrier  of 
goods,  and  as  such  subject  to  the  same  strin- 
gent rules  which  govern  in  ascertaining  the 


at  least,  it  is  a  common  carrier  of  news^ 
and  as  such  bound  to  supply  all  alike,  who 
are  in  like  circumstances,  with  similar  facili- 
ties, under  reasonable  limitations^  for  the 
transmission  of  news,  without  any  discrim- 
ination whatsoever  in  favor  of  nor  against 
anyone;  and  this  is  so  under  the  well-Mttled 
principles  of  the  oommon  law,  without  the 
aid  of  any  constitutional  or  E^tutory  pro* 
vision  imposing  such  an  obligation.  The 
answer  to  the  second  question,  under  what 
has  already  been  said,  must  necessarily  be 
in  the  afl&rmative. 

To  dispose  of  the  third  question,  it  will 
be  necessary  to  recur  somewhat  to  "the  cir- 
cumstances of  this  case."  The  undisputed 
facts  are  that  the  respondent,  in  the  exercise 
of  its  franchise  conferred  by  its  charter, 
had  established  a  telephone  business  in  the 
city  of  Spartanburg,  and  had  erected  its 
poles  and  strung  its  wires  in  and  along  the 
streets  of  said  city,  and  thus  had  bwome 
at  least  a  quasi  common  carrier  of  news, 
and  as  such  was  under  an  obligation  to 
serve  all  alike  who  applied  to  it,  within  rea- 
sonable limitations,  without  any  discrimina- 
tion whatsoever.  When,  therefore,  the  re- 
lator applied  to  the  respondent  to  replace 
the  telephone  instruments  in  his  gro- 
cery store  and  in  his  residence,  from  whence 
they  had  been  removed  by  the  defendant 
company  but  a  few  days  before,  the  respon- 
dent was,  in  our  opinion,  bound  to  comply 
with  such  demand,  under  the  obligations  to 
the  public  which  it  had  assumed.  The  rea- 
son given  for  its  refusal — ^that  the  relator 
refused  to  agree  that  he  would  use  respon- 
dent's telephone  system  exclusively — ^was  not 
sufficient  to  relieve  it  from  its  obligation  to 
.serve  the  public,  of  which  the  relator  was 
one,  without  any  discrimination  whatsoever; 
and  especially  is  this  so  when  it  was  ad- 
mitted that  the  respondent  was,  at  the  time, 
affording  to  one  person,  at  least,  who  watf 
engaged  in  the  same  business  as  that  of  the 
relator,  whose  place  of  business  was  on  the 
same  street  of  tne  same  city,  the  same  facili- 
ties which  the  relator  demanded,  without 
requiring  any  such  stipulation  as  that  re- 
quired (S  the  relator,  but  who  was,  in  fact, 
using  both  telephone  systems.  It  seems  to 
us  that  the  respondent,  after  offering  to  the 
public  its  telephone  system  for  the  transmis- 
sion of  news,  would  have  no  more  right  to 
refuse  to  furnish  the  relator  its  facilities 
for  the  transmission  of  news  unless  he  would 
a^ee  not  to  use  the  Bell  telephone  system 
in  operation  in  the  same  city,  but  use  ex- 
clusively respondent's  system,  than  a  rail- 
way company  would  have  to  refuse  to  trans- 
port the  goods  of  a  shipper  unless  such  ship- 
per would  agree  to  patronize  its  line  ex- 
clusively, and  not  give  any  of  its  business 
to  any  competing  railway  line.  Nor  does 
the  fact  (if  fact  it  be)  that  the  relator  had 
committed  a  breach  of  its  prerious  contract 
with  respondent  when  he  purchased  Hol- 
land's market,  in  which  an  instrument  of 
the  Bell  Telephone  Company  had  been 
placed,  and  had  thereby  acquired  the  right 
tx>  use  the  Bell  telephone,  afford  any  reason 


liabilky  of  such  carriers,  jet,  in  one  sense   why  the  respondent  should  decline  to  com-^ 
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plj  with  rdaior's  demand  to  furnish  his 
grocexy  Btore  and  residence  with  its  tele- 
phone instruments.  If  the  relator  had 
conunitted  any  breach  of  its  previous  con- 
traot  with  the  respoadeoit  of  which  the  lat- 
ter had  any  legal  right  to  complain,  its 
remedy,  as  was  said  in  one  of  the  cases 
which  we  have  consulted,  was  by  an  action 
to  recover  damages  for  such  breach  of  oon- 
tract,  but  not  by  refusing  to  perform  its 
obligation  to  the  public,  of  whidi  the  rela- 
tor was  one. 

As  to  the  other  reason  suggested  why  the 
mandamus  prayed  for  should  not  issue  un- 
der the  circumstances  of  this  case,  to  wit, 
that  respondent  did  not  have  the  means  to 
comply  with  the  demand  of  the  relator  with- 
in lees  than  sixty  days,  it  is  only  necessary 
to  repeat  what* we  have  said  above,  thai 
there  does  not  appear  to  be  any  evidence 
in  the  "case"  to  sustain  the  fact  upon  which 
this  suggestion  is  based,  and  therefore  it 
cannot  now  be  considered.  Besides,  as  is 
said  %boYe,  that  is  a  matter  which  may  be 
considered  when  the  case  goes  back  to  the 
circuit  court,  which  can,  in  ordering  the 
mandamus  to  issue,  as  herein  directed,  make 
suitable  provision  for  allowing  respondent 
reasonable  time,  if  such  shall  be  shown  to 
be  necessary,  to  comply  with  relator's  de- 
mand. 

As  to  the  position  taken  in  the  argument^ 
that  mandamus  is  not  the  proper  remedy, 
we  think  it  entirely  clear,  both  upon  prind- 
pie  and  authority,  that  mandamus  is  the  ap- 
propriate remedy  in  a  case  of  this  kind. 

Ths  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  he  reversed, 
and  that  the  case  be  remanded  to  that  court, 
with  instructions  to  carry  out  the  views 
herein  announced. 


ABBEVILLE  ELECTRIC  LIGHT  &  POW- 
ER COMPANY,  Appt,, 

V, 

WESTERN  ELECTRICAL  SUPPLY  COM- 
PANY, Respt, 


8.  C. 
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1.  A  trAvellnv  salesntan  of  m,  foreign 
eorporatlon  tent  to  investigate  the  con- 
troversy  out  of  which  a  cause  of  action  arose 
Is  within  the  provisions  of  a  statute  author- 
ising service  of  process  on  a  foreign  corpora- 
tion by  serving  personally  any  agent  thereof 
within  the  limits  of  the  state. 

S.  A  foreign  eorporatlon  aetnally  do- 
Inv  business  vrlthin  n  state  cannot 
avoid  liability  to  be  sued  therein  upon 
controversies  arising  out  of  transactions  per- 
formed there,  upon  the  ground  that  It  has 
not  consented  to  be  subject  to  the  Jurisdic- 
tion of  the  courts,  where  the  statutes  provide 


that   transacting  bnsiness  within  the  state- 
shall  make  it  subject  to  such  jurisdiction. 
8.     A  flndlny  1>T  the  trial  court  tbat  mwk- 
avent  of  a  foreign  corporation  upon 
nrhom  process  was  served  was  not  suclk 
an  agent  as  the  statute  authorized  the  serv- 
ice of  process  upon  is  not  such  a  finding  of 
fact  as  precludes  the  appellate  court   fron»- 
examining  the  question  in  view  of  the  undis- 
puted testimony  In  the  case. 

(August  5t  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  C^urt  for 
Abbeville  County  setting  aside  the  service- 
of  summons  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  f urnislk 
certain  machinery.    Reversed, 

Statement  by  Molver,  Ch.  J.: 
The  defendant  offered  the  following  affida- 
vit in- support  of  its  motion,  viz.: 

Now  comes  the  Western  Electrioal  Sup- 
ply Company,  defendant  herein,  and  atatee- 
that  George  F.  Schminke,  the  person  upon, 
whom  service  of  summons  was  had  herein,, 
at  the  time  of  said  service  was  not  an  offi- 
cer of  this  defendant,  nor  a  director  there^ 
of;  that  he  was  simply  and  solely  the  trav- 
eling salesman  for  this  defendant;  that  his- 
duties  and  powers  with  this  defendant  were- 
simply  and  sc^ely  to  take  orders  for  the  sale^ 
of  merchandise,  subject  to  the  approval  of 
this  defendant)  in  such  statee  as  he  might 
be  directed  by  this  defendant  from  time  to- 
time;  that  he  had  no  other  powers  or  duties- 
than  these;  that  he  was  a  resident  of  the 
city  of  New  Orleans,  state  of  Louisiana; 
that  this  defendant  has  no  office  or  place  of 
business  in  the  state  of  South  Carolina; 
.that  said  George  F.  Schminke  was  especial- 
ly sent  to  the  town  of  Abbeville  at  the  time 
of  said  service  to  examine  into  the  running- 
of  the  machinery  in  controversy  and  report 
the  facts  to  defendant,  and  that  he  was  8o< 
sent  at  the  request  of  plaintiff;  that  the  con- 
tract between  plaintiff  and  defendant  out. 
of  which  the  alleged  cause  of  action  arose, 
if  plaintiff  has  any  cause  of  acUon,  waa  not- 
made  in  the  state  of  South  Carolina. 
Western  Electrical  Supply  Co. 

per  R.  V.  Scudder,  Geni  Mgr. 

State  of  Missouri,  City  of  St.  Louis. 
R.  V.  Scudder,  being  duly  sworn,  on  his> 
oath  states  that  he  is,  and  was  at  the  time 
hereinbefore  mentioned,  ireneral  manager  of 
the  Western  Electrical  Supply  Co.,  defend- 
ant herein,  and  that  the  statements  con- 
tained in  the  foregoing  are  true. 

R.  V.  Scudder. 
Subscribed  and  sworn  to  before  me  this- 
27th  day  of  November,  1900,  in  the  city  of 
St.  Louis,  Mo. 

J.  B.  Carroll, 
[Official  Seal.]       Notary  Public 


NOTB. — For  other  cases  In  this  series  as  to    and  Taylor  v.  Mutual  Reserve  Fund  Life  Asso.. 


who  may  be  served  with  process  In  suit  against 
foreign  corporation,  see  note  to  Foster  v. 
Charles  Betcher  Lumber  Co.  (S.  D.)  23  L.  R. 
A.  490:  Carstens  v.  Leldlgh  &  H.  Lumber  Co. 
(Wash.)  39  L.  R.  A.  548 ;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley  (Tenn.)  44  L.  R.  A.  442; 

65  L.  R.  A, 


(Va.)   46  L.  R.  A.  621. 

As  to  due  process  in  service  of  process  oi^ 
foreign  corporations,  see  note  to  Finney  v. 
Providence  Loan  ft  Invest.  Co.  (Wla>  50  L> 
R.  A.  577. 
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The  plaintiff  offered  the  following  affida- 
vit and  card  and  letters  in  rebuttal,  viz.: 

Personally  appeared  before  me  W.  N. 
Thompson,  who,  being  duly  sworn,  says 
tha.t  he  is  the  president  of  the  above-named 
plaintiff;  that  the  letters  hereto  attached 
were  received  from  the  defendant  in  due 
course  of  mail,  and  letters,  copies  of  which 
are  hereto  attached,  sent  defendant;  that 
the  card  hereto  attached  was  handed  de- 
ponent by  Mr.  George  F.  Schminke  when  he 
came  to  Abbeville,  representing  the  defend- 
ant in  negotiations  looking  U>  the  settle- 
ment of  the  differences  between  the  plain- 
tiff and  the  defendant,  which  resulted  m  the 
■uit  now  pending  in  this  court. 

W.  N.  Thompson. 

Sworn  and  subscribed  before  me  this 
Februaiy  2Ist)  1001. 

J.  L.  Perrin,  C.  C.  C.  P. 

The  following  is  the  card  referred  to  in 
the  above  affidavit:  "George  F.  Schminke, 
Western  Electrical  Supply  Company,  Elec- 
trical Supplies,  St.  Louis." 

The  following  are  the  letters  and  copies 
of  letters  in  their  regular  order,  referred 
to  and  attached  to  the  affidavit  of  W.  N. 
Thompson,  vie.: 

St.  Louis,  October  23d,  1900. 
Abbeville    Electric   Light   and    Power    Co., 

Abbeville,  S.  C. 
Gentlemen : — 

Referring  to  your  favor  of  October  6th, 
which  has  been  held  for  the  writer's  return 
to  the  city,  we  notice  fully  what  you  have 
to  say;  and  as  there  is  such  a  marked  dif- 
ference between  your  report  and  the  fac- 
tory's report,  and  as  we  are  put  in  the  posi- 
tion of  middleman,  as  sort  of  a  bumper  be- 
tween you  and  the  factory,  you  can  readily 
appreciate  our  position,  and  we  will  defer 
writing  you  at  any  great  length,  excepting 
to  say  that,  if  your  position  is  correct,  you 
Bball  certainly  be  treated  right.  We  have 
written  our  Mr.  George  P.  Schminke,  who 
will  be  in  Abbeville  now  in  about  ten  days, 
anu  we  will  get  a  full  report  from  him,  and 
we  have  also  written  the  factory  fully  re- 
garding the  matter,  and  inclosed  them  a 
copy  of  your  letter,  and  we  are  satisfied  that 
it  will  be  news  to  them,  and  we  will  advise 
you  as  soon  as  we  hear  from  them,  and  we 
have  requested  them  to  write  us  by  return 
mail  fully  regarding  the  matter;  and  we 
assure  you  that  if  your  poeition  is  correct 
in  this  matter,  and  the  machine  is  defective, 
that  we  will  replace  it  with  a  machine  that 
will  perform  in  accordance  with  the  con- 
tract. We  trust  you  will  bear  with  us  un- 
til we  can  get  a  full  and  definite  report 
from  the  factory,  and  a  reply  to  our  letter 
to  them  to-day  inclosing  a  copy  of  your  let- 
ter under  answer. 

[Signed  by  defendant.] 

The  following  is  the  letter  of  plaintiff  in 
reply  to  the  alwve: 

Abbeville,  S.  C,  October  27th,   1900. 
Gentlemen: — 
In    reply    to    your    favor    of    the    23d 

55L.H.  A« 


inst.,  we  note  what  you  say,  and  would  say 
that  we  are  taking  steps  to  buy  a  new  ma- 
chine at  once,  for  we  cannot  afford  to  be  de- 
layed any  longer  in  this  matter.  Now,  in 
consideration  of  what  you  say  in  your  last 
about  sending  your  Mr.  Schminke  to  Abbe- 
ville by  the  3d  proximo,  we  will  defer  buy- 
ing the  machine  above  referred  to  until  the 
5th  proximo,  provided  you  write  us  at  once 
that  your  authorized  representative  will  be 
in  Abbeville  by  the  above  date,  with  power 
to  act,  so  that  we  may  be  assured  of  a  speedy 
settlement. 

[Signed  by  plaintiff.] 

The  following  letter  in  reply  to  letter  of 
plaintiff  follows: 

St.  Louis,  October  29,  1900. 
Abbeville  El.  Lt.  and  Power  Co.,  Abbeville^ 

.  S.  C 
Gentlemen:— 

Your  favor  of  the  27th  inst.,  to  hand,  and 
this  is  simply  to  acknowledge  receipt  of 
your  letter,  and  to  let  you  know  that  we  are 
following  the  matter  up.  Before  answering 
your  letter  we  are  waiting  to  have  a  reply 
to  a  telegram  we  have  sent  to  our  Mr. 
Geo.  F.  Schminke  to-day,  asking  him  to  wire 
us  when  he  would  arrive  in  Abbeville,  and 
also  asking  him  to  advise  us  by  wire  where 
a  letter  would  reach  him,  as  we  want  to 
write  him  fully  regarding  the  situation*  at 
Abbeville;  and,  upon  receipt  of  his  reply  ad- 
vising us  when  ne  will  be  able  to  reach 
Abbeville,  we  will  answer  your  letter  fully. 
We  have  no  doubt,  however,  that  he  will  be 
able  to  get  into  Abbeville  not  later  than  No- 
verober  5th;  and  we  think  it  will  be  very 
foolish  of  you  to  replace  the  Warren  machine 
with  a  machine  of  another  make,  if  you  in- 
tend trying  to  operate  the  other  machine 
under  the  same  conditions  as  the  Warren,, 
and  we  are  v«ry  sure  that^  if  you  will  im- 
prove the  conditions  under  which  you  are 
tr^'ing  to  operate  this  Warren  machine  and 
have  your  Warren  machine  fixed  up,  that 
you  will  have  no  trouble  with  it.  We  are 
very  sure  that,  under  the  conditions  you  are 
trying  to  operate,  you  cannot  get  any  ma- 
chine to  give  you  satisfaction,  and  we 
doubt  if  any  machine  would  have  stood  the 
racket  as  long  as  the  Warren  machine  has. 
Mr.  Schminke  is  a  very  competent  man,  and 
capable  of  passing  on  a  thing  of  this  kind, 
and  can  advise  you  in  a  very  few  moments 
whether  or  not  che  conditions  under  which 
you  are  operating  are  unfavorable;  and  we 
trust  that  you  will  defer  action  on  this  mat- 
ter until  you  give  us  an  opportunity  to  look 
over  the  ground  for  ourselves,  which  we 
will  do  when  our  Mr.  Schminke  arrives  in 
Abbeville.  We  will  defer  writing  further 
until  hearing  from  Mr.  Schminke,  and  will 
notify  you  as  soon  as  we  have  his  telegram. 

[Signed  by  defendant.] 

The  next  letter  is  dated  St.  Louis.  Octo- 
ber 30,  1900,  addressed  to  the  plaintiff,  and 
is  as  follows: 

Gentlemen:— 

Referring  to  your  favor  of  October  4th, 
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in  which  you  inclosed  your  bill  of  October 
Ist  against  us,  amounting  to  $32.60,  we  re- 
turn you  herewith  the  invoice,  and  will 
thank  you  to  kindly  hold  this  with  the  bal- 
ance of  the  papers  until  final  adjustment  is 
made  on  the  account  in  accordance  with  the 
agreement,  and,  when  final  adjustment  is 
made  of  the  account,  if  you  are  entitled  to 
credit  for  these  items,  you  shall  certainly 
receive  them;  but  we  would  prefer  not  di- 
viding the  thing  up,  and  making  an  entry 
now  and  another  entry  at  the  final  adjust- 
ment, but  will  simply  make  one  bite  of  the 
cherry.  Please  attach  this  letter  and  your 
bill  to  the  other  papers  pertaining  to  this 
settlement,  and  keep  all  of  the  papers  to- 
gether, so  that  we  can  have  them  at  the 
proper  time.  This  letter  was  in  a  basket 
on  the  writer's  desk  during  his  absence  in 
the  East,  and  in  cleaning  up  the  basket  to- 
day he  found  the  letter,  and  he  thinks  this 
will  be  the  best  way  to  dispose  of  the  matter 
temporarily.  We  have  not  yet  received  a 
telegram  from  our  Mr.  Schminke  in  reply 
to  ours  of  yesterday  asking  him  when  he 
would  reach  Abbeville,  but  we  have  received 
a  letter  which  indicates  that  he  will  be  in 
Asheville,  N.  C,  to-morrow,  at  which  time 
we  expect  to  receive  an  answer  to  our  tele- 
gram, and  we  will  then  notify  you  just 
when  you  can  expect  Mr.  Schminke  in  Abbe- 
ville. 

[Signed  by  the  defendant.] 
"^    Postscript:  We  are  sending  Mr.  Sdiminke 
some  letters  in  your  care,  which  we  will 
thank  you  to  kindly  deliver  to  him  when  he 
reaches  Abbeville. 

The  next  letter  is  dated  St.  Louis,  Novem- 
ber 1,  1000,  addressed  to  the  plaintiff,  and 
is  as  follows: 


Gentlemen: — 

Our  Mr.  G.  P.  Schminke  will  be  in  Abbe- 
ville on  the  6th  inst.,  and  we  are  writing 
him  fully  to-day  regarding  the  situation 
there. 

[Signed  by  the  defendant.] 
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Mr,  William  N.  Grmydon,  for  appel- 
lant: 

Mr.  Schminke  was  an  agent  within  the 
accepted  definitions. 

Bouvier,  Law  Diet.;  1  Am.  &  Eng.  Enc 
Tjaw,  p.  333. 

The  complaint  is  to  recover  damages  from 
defendant  for  furnishing  plaintiff  a  defec- 
tive machine.  There  could  be  no  breach  of 
the  contract  until  the  machine  was  tested 
at  Abbeville.  "A  contract  cannot  give  rise 
to  a  cause  of  action  until  there  has  been 
some  breach  of  such  contract." 

Tillinghast  v.  Boston  d  P.  R.  Lumber  Co. 
39  S.  C.  484,  22  L.  R.  A.  49,  18  S.  E.  120. 

The  breach  here  occurred  in  this  state,  and 
therefore  the  cause  of  action  arose  here. 

The  summons  shall  be  served  by  deliver- 
ing a  copy  thereof  as  follows:  If  the  suit 
be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary, 
cashier,  treasurer,  a  director,  or  agent 
thereof. 
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The  Code,  having  used  the  words  ^'presi- 
dent^  cashier,"  etc.,  naming  those  officers 
who  are  generally  supposed  to  represent  the 
corporation,  and  then  concluding,  "or  any 
agent  thereof,"  plainly  meant  to  enlarge  the 
words  already  used,  and  to  make  it  as  broad 
as  possible. 

Pollock  V.  Carolina  Interstate  Bldg,  d  L. 
Amo.  48  S.  C.  71,  25  S.  E.  977;  Hester  v. 
Rasin  Fertilizer  Co.  33  S.  C.  609,  12  S.  E. 
563;  Tillinghast  v.  Boston  d  P.  R.  Lumber 
Co.  39  S.  C.  484,  22  L.  R,  A.  49,  18  S.  E. 
120;  Littlejohn  v.  Richmond  d  D.  R.  Co.  49 
S.  C.  12,  26  S.  E.  967;  Central  R.  d  Bkg.  Co. 
V.  Georgia  Constr,  d  Invest.  Co.  32  S.  G. 
319,  11  S.  £.  192. 

When  a  corporation  created  by  the  laws 
of  another  state  undertakes  to  do  business 
in  this  state,  it  is  governed  by  the  laws  of 
this  state  in  regard  to  service  of  process  up- 
on its  agent. 

Ford  V.  Calhoun,  63  S.  0.  106,  30  S.  E. 
830;  Palmer  v.  Pennsylvania  Co.  99  N.  Y. 
679. 

Mr.  Frank  B.  Gary  for  respondent. 

Molver,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  was  commenced  by 
the  service  of  summons,  with  a  copy  of  the 
complaint  attached  thereto,  upon  one  George 
F.  &2hminke,  at  Abbeville  G.  H.,  on  the  7th 
day  of  November,  1900,  by  the  sheriff  of 
Abbeville  coiinty,  under  the  claim  that  the 
said  Schminke  was  an  a^ent  of  the  defend- 
ant company,  a  corporation  duly  chartered 
under  the  laws  of  the  state  of  Missouri.  In 
the  complaint  it  is  alleged  that  "the  cause 
of  action  set  forth  herein  arose  in  this  state," 
and  the  other  allegation  set  forth  as  the 
cause  of  action  is  &e  breach  of  a  contract, 
whereby  the  defendant  company  guaranteed 
that  a  certain  electric  machine  for  the  pur- 
pose of  generating  electricity,  known  as  a 
"45  K.  W.  Warren  Altemater,"  sold  by  de- 
fendant to  plaintiff  in  December,  1899,  was 
free  from  any  and  all  inherent  electrical  or 
mechanical  defects.  Before  the  time  for  an- 
swering expired,  to  wit>  on  the  26th  of  No- 
vember, 1899,  the  defendant^  by  his  attor- 
ney, gave  notice  of  a  motion  to  set  aside  the 
service  of  the  summons  <m  the  ground  that 
the  party  served  with  the  summons  and  com- 
plaint herein  on  the  7th  day  of  November, 
1900,  was  not  an  agent  of  the  defendant, 
"expressly  stating  in  this  notice  that  defend- 
ant will  appear  for  the  piurpoee  of  objecting 
to  the  jurisdiction  of  this  court,  and  for  no 
other  purpose."  This  motion  was  heard  by 
his  honor  Judge  Benet  upon  the  affidavits 
and  letters  and  card  thereto  attached,  which 
are  set  out  in  the  "case"  (which  will  be  in- 
corporated in  the  report  of  this  case  by  the 
reporter ) ,  who,  in  a  short  ord«',  granted  the 
motion  to  set  aside  the  service  of  the  sum- 
mons, and  dismissing  the  case  for  want  of 
jurisdiction.  The  only  reason  given  by  the 
judge  is  thus  expressed  in  his  order :  ''Aft- 
er argument  of  counsel  on  both  sides,  I  hold 
that  defendant)  nonresident  corporation, 
could  not  be  brought  within  the  jurisdiction 
of  this  court  by  service  of  the  summons  up- 
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on  the  said  George  F.  Schminke;  he  not  be- 
inff,  in  my  opinion,  an  agent,  in  the  sense  in 
wiiidi   'any  agent'  is  used  in  the  Code." 
Th%  proYisioQ  of  the  Code  here  referred  to 
may  he  found  in  the  2d  paxasraph  of  $  155, 
which,    after    prescribing    the  manner    in 
which  a  corporation  shall  be  served  with  a 
summons,  originally  proceeded  as  follows: 
''Such  service  can  be  made  in  respect  to  a 
foreign  corporation  only  when  it  has  prop- 
erty within  the  state,  or  the  cause  of  action 
arose  therein,  or  where  such  service  shall  be 
made   in   this    state   personally    upon    the 
president,    cashier,    treasurer,    attorney    or 
secretary,  or  any  resident  agent  thereof." 
But  by  the  act  approved  March  2,  1899  (23 
Stat,   at  L.  p.  42),  that  provision  oi  the 
Code  was  amended  by  striking  out  the  word 
"resident"  in  the  last  line  of  the  above  quo- 
tation; so  that,  as  the  law  now  reads,  and 
as  it  read  at  the  time  this  action  was  com- 
menced, a  foreign  corporation  could  be  made 
a  party  to  an  action  by  serving  personally 
any  agent  of  such  foreign  corporation  with- 
in the  limits  of  this  state.     If,  therefore;,  we 
look  alone  to  the  express  language  used  in 
the  Code,  especially  bearing  in  mind  the 
fact  that  the  legislature  had,   in  express 
terms,  seen  fit  to  strike  out>  by  the  act  of 
1899,  supra,  the  word  "resident," — ^the  only 
word  quali^ing  the  word  "asent,"  leaving 
the  broad  terms  ''any  agent,"  without  any 
qualification  whatsoever, — it  is  clear  that 
the  circuit  judge  erred  in  holding,  practi- 
cally, that  the  word  "agent"  must  be  quali- 
fied in  some  way,  though  he  does  not  specify 
in  what  way.    In  addition  to  this,  it  will  be 
observed  that  the  notice  of  the  motion  ex- 
pressly states  that  it  was  based  "on  the 
ground  that  the  party  served  with  the  sum- 
mons and  complaint  herein  on  the  7th  day 
of  November,  1900,  was  not  an  agent  of  the 
defendant,"  and  that  ground  was  not  onJy 
not  sustained  by  any  evidence  offered  in  the 
"case,"  but,  on  the  contrair,  was  in  terms 
negatived  by  the  defendant's  own  shovnng; 
for  in  the  affidavit  of  Scudder,  the  general 
manager  of  the  defendant,  he  only  says  that 
flchminke  "at  the  tame  of  said  service  was 
not  an  officer  of  this  defendant^  nor  a  di- 
rector thereof;"  but  he  does  not  say  that 
he  was  not  an  agent  of  defendant  company, 
but  he  does  say  (not  expressly,  it  is  true, 
bat  by  necessary  implication)  that  he  was 
in  agent,  for  he  says  "that  he  was  simply 
■nd  solely  the  traveling  salesman  for  this 
defendant^"  goins  on  to  staite  to  what  extent 
Ms  powers  and  duties  were  limited,  and  this 
necessarily  implies  that  he  was  an  agent  of 
the  defendant.    Nor  was  there  any  finding 
of  fact  by  the  circuit  judge  that  Schminke 
was  not  the  agent  of  the  defendant.    On  the 
oootrary,  tiie  language  used  by  him  neces- 
aarily  implies  that  while  he  thought  that 
Schminke  was,  in  one  sense,  the  agent  of  the 
defendant  company,  yet,  in  his  opinion,  he 
vas  not  an  agent  "in  the  sense  in  which  'any 
agent'  is  used  in  the  C:k>de."    It  is  dear, 
therefore,  that,  if  the  only  ground  upon 
which  the  motion  was  based  was  not  sus- 
tained, there  was  error  in  granting  the  mo- 
tion. 
KL.B.iL 


It  is  earnestly  and  with  force  contended 
by  the  counsel  for  the  respondent  that  the 
provisions  of  the  Ck>de  above  referred  to 
should  not  be  literally  construed,  and  that, 
on  the  contrary,  with  a  view  to  avoiding  a 
conflict  with  well-settled  principles  estab- 
lished by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  tribunal  in- 
vested with  authority  to  determine  finally 
controversies  between  citizens  of  different 
stetes  of  the  Union,  the  provisions  of  our 
Code  should  be  given  a  liberal  construction, 
as  was  done  in  the  case  of  Tilhnghaat  v. 
Boston  d  P,  R,  Lumber  Co,  and  Moore  ▼• 
8.  (7.  Foraaith  MacK  Co.  39  S.  C.  484,  22  L. 
R.  A.  40,  18  S.  £.  120,  but  as  the  action  was 
dismissed  as  to  the  Boston  k  Port  Royal 
Lumber  Company  upon  the  ground  that  the 
complaint  did  not  stete  facte  sufficient  te 
constitute  a  cause  of  action  against  that 
company,  from  which  there  was  no  appeal, 
the  case  was  considered  as  an  action  against 
the  8.  C.  Forsaith  Machine  Company  alone. 
See  p.  488,  39  S.  C^  p.  61,  22  L.  R.  A.,  and 
p.  122,  18  S.  £.  One  of  the  questions  (in 
fact,  the  only  real  question)  in  the  case  was 
whether  the  state  court  had  acquired  juris- 
diction of  the  said  machine  company,  a  for- 
eign corporation,  chartered  by  the  laws  of 
the  state  of  New  Hampshire,  by  the  service 
of  the  summons  upon  that  company  at  their 
place  of  business  m  the  city  of  Manchester, 
in  the  state  of  New  Hampshire,  after  an  or- 
der of  publication  had  been  obteined;  the 
said  company  having  no  property  within  the 
limite  of  this  stete,  and  no  place  of  business 
and  no  agent  in  this  stete.  This  court  held 
that  while  it  was  true  that  the  terms  of  our 
Code  did  seem  te  justify  a  service  upon  a 
foreign  corporation  outeide  of  the  limite  of 
this  stete  after  an  order  of  publication  had 
been  obteined,  even  in  an  action  in  person- 
am, yet  in  view  of  the  fact  that  the  Supreme 
Court  of  the  United  Stetes  had  teken  a  dif- 
ferent view  in  the  case  of  Pennoyer  v.  Tfeff, 
95  U.  S.  714,  24  L.  ed.  565,  and  other  cases 
following  that  case,  which  were  cited  in 
Tillinghast  v.  Boston  d  P,  R.  Lumber  Co.,  it 
would  be  necessary  te  give  to  our  Code  such 
a  construction  as  would  avoid  a  conflict 
with  these  decisions  of  the  Supreme  Court 
of  the  United  Stetes,  and  accordingly  those 
provisions  of  our  Code  there  considered  wtfe 
so  construed  as  applying  only  to  proceedings 
in  rem,  and  not  to  actions  in  personam.  It 
will  be  observed  that  the  court  in  Tilling- 
hast V.  Boston  d  P.  R.  Lumber  Co.  was 
called  upon  te  construe  a  different  section 
of  the  Code,  conteining  different  language 
from  that  which  it  is  now  called  upon  to 
consider.  In  the  former  case  the  question 
was  as  to  the  construction  of  the  following 
language  in  §  156  of  the  Code,  in  which  the 
manifest  purpose  was  to  provide  for  service 
by  publication,  to  wit^that  certain  officers 
**may  grant  an  order  that  the  service  be 
made  by  publication  of  the  summons  in 
either  of  the  following  cases:  (1)  Where 
the  defendant  is  a  foreign  corporation,  has 
property  within  the  stete,  or  the  cause  of 
action  arose  therein;"  and  after  mentioning 
other  cases  in  which  service  by  publication 
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may  be  road^  and  after  prescribing  how 
Buch  publication  is  to  be  made,  and  that  in 
such  cases  the  officer  making  the  order  shall 
require  a  copy  of  the  summons  to  be  forth- 
with deposited  in  the  poetoffice,  directed  to 
the  person  to  be  served  at  his  place  of  resi- 
dence, etc.,  the  following  language  is  used: 
''Where,  publication  is  ordered,  personal 
service  of  the  summons,  out  of  the  state,  is 
equivalent  to  publication  and  deposit  in  the 
postoffice."  (Italics  ours.)  But  in  this 
case  the  court  is  called  upon  to  construe,  not 
S  156  of*  the  Code,  nor  any  language  con- 
tained therein,  but  S  155,  as  amended  by  the 
act  of  1899,  eupra,  which,  after  prescribing 
in  the  first  para^^ph  oif  the  first  subdivi- 
sion of  the  section  how  a  corporation  may  be 
seorved  with  the  summons,  in  the  second 
paragraph  of  that  subdivision  uses  the  fol- 
lowing language:  "Such  service  can  be 
made  in  respect  to  a  foreign  corporation 
only  when  it  has  property  within  this  state, 
or  the  cause  of  action  arose  therein,  or  where 
such  service  shall  be  made,  within  this  state, 
persDQHlly,  upon  the  presodent^  cashier, 
treasurer,  attorney  or  secretary,  [or  any 
agent]  thereof."  So  that  in  the  former  case 
the  question  was  as  to  the  validity  of  the 
service  of  the  summons  upon  a  foreign  cor- 
poration outside  of  the  limits  of  this  state, 
while  here  the  question  is  as  to  the  validity 
of  the  service  made  within  the  limits  of  this 
state,  and  the  difference  is  obvious  and  very 
importantw  We  do  not  think,  therefore, 
that  tne  case  of  Tillinghaet  v.  Boston  d  P. 
R.  Lumber  Co.  39  S.  C.  484,  22  L.  R.  A.  49, 
18  S.  E.  120,  or  any  of  the  decisions  follow- 
ing that  case,  have  any  application  to  the 
question  presented  in  this  case. 

It  was  also  contended  by  counsel  for  re- 
spondent that  the  defendant  company,  not 
having  complied  with  the  provisions  of  9 
140G  of  the  Revised  Statues  of  1893,  has  not 
waived  its  exemption  from  suit  in  the  courts 
of  tJiis  state^  or  consented  to  be  subjected 
to  the  jurisdiction  of  our  courts.  In  the 
first  place,  it  must  be  remembered  that  the 
provisions  of  that  section,  as  well  as  other 
sections  contained  in  the  same  chapter  of 
the  Revised  Statutes,  have  been  amended  by 
the  act  of  1897  (22  Stat,  at  L.  p.  484),  and 
varioua  other  conditions  have  been  added, 
one  of  which  is  "that  it  shall  be  taken  and 
deemed  to  be  the  f  act^  irrebutable,  and  part 
and  parcel  of  all  contracts  entered  into  be- 
tween such  corporation  [foreign]  and  a  citi- 
zen or  corporation  of  this  state,  that  the 
takinc  or  receiving  from  any  citizen  or  cor- 
poimtion  oi  this  state  of  any  charge,  fee,  pay- 
ment, toll,  impost,  premium,  or  other  mon- 
eyed or  valuable  consideration,  under  or  in 
performance  of  any  such  contract,  or  of  any 
condition  of  the  same,  shall  constitute  the 
doing  of  its  corporate  business  within  this 
state,  and  that  the  place  of  the  making  and 
of  the  performance  of  such  contract  shall  be 
deemed  and  held  to  be  within  this  state,  any- 
thing contained  in  such  contract  or  in  any 
rules  or  by-laws  of  such  corporation  to  the 
contrary  notwithstanding."  Now,  if  the  de- 
fendant company  has  received  any  payment 
or  other  moused  or  valuable  consideration 
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under  or  in  performance  of  the  contract  ad- 
mittedly made  between  the  parties,  as  may 
be  reasonably  (as  we  think,  must  be)  in- 
ferred, then,  under  the  statutory  provision 
just  quoted,  it  must  be  recrarded  as  an  irre- 
buttable fact  that  the  defendant  company 
was  doing  business  within  this  state,  and 
the  place  of  the  making  and  of  performance 
of  such  contract  shall  be  deemed  and  held  to 
be  within  this  state,  notwithstanding  any- 
thing to  the  contrary  in  the  contract  or  the 
rules  and  by-laws  of  the  foreign  corporation. 
Under  this  view,  the  case  must  be  regarded 
as  a  case  in  which  a  domestic  corporation, 
having,  as  it  supposed,  a  claim  against  a 
foreign  corporation  doing  business  in  this 
state,  arising  out  of  a  contract  made  and 
to  be  performed  in  this  state,  has  undertaken 
to  commence  its  action  against  such  foreign 
corporation  by  « serving  personally  within 
the  limits  of  this  state  an  agent  of  such  for- 
eign corporation  with  a  copy  of  the  sum- 
mons; and  in  such  a  case  we  do  not  think 
that  any  authority  has  been  or  can  be  cited 
which  holds  Uiat  the  state  court  had  not 
thereby  acquired  jurisdiction  of  the  foreign 
corporation. 

But  assuming  that  we  are  in  error  in  re- 
garding this  case  as  such  a  case  as  that  just 
mentioned,  and,  on  the  contrary,  that  it  is 
a  case  in  which  the  plaintiff,  a  domestic  cor- 
poration, has  brought  an  action,  under  a 
contract  which  was  not  made  in  this  state 
and  waa  not  to  be  performed  here,  against 
the  defendant,  a  foreign  corporation,  and 
has  undertaken  to  obtain  jurisdiction  of 
such  foreign  corporation  by  the  personal 
service  of  its  agent  within  the  limits  of  this 
state,  we  will  proceed  to  inquire  whether, 
unipler  the  admitted  facts  in  this  case,  such 
service  would  be  recognized  as  good  and  val- 
id, under  the  decisions  of  the  Supreme  Court 
of  the  United  States,  as  we  freely  recognize 
the  superior  authority  of  such  decisions  in 
controversies  between  citizens  of  different 
states. 

The  first  case  cited  by  respondent's  coun- 
sel is  the  case  of  Lafayette  Ins,  Co.  v. 
French,  IS  How.  404,  15  L.  ed.  451.  That 
was  a  case  in  which  the  question  was  as  to 
the  validity  of  a  judgment  recovered  against 
the  plaintiff  in  error,  a  foreign  corporation, 
in  a  state  court  of  Ohio,  in  an  aciion  com- 
menced by  service  of  process  upon  an  agent 
of  said  plaintiff  in  error  within  the  limits 
of  the  state  of  Ohio ;  and  the  question  turned 
upon  tlie  inquiry  whether  the  state  court  of 
Ohio  had  by  such  service  obtained  jurisdic- 
tion of  the  said  insurance  company,  the  ob- 
jection to  such  service  bein^  that  a  state 
court  could  not  obtain  jurisdiction  of  a  for- 
eign corporation  created  by  the  laws  of  an- 
other state.  As  is  stated  by  Mr.  Justice 
Curtis  in  delivering  the  opinion  of  the 
court:  "The  precise  facts  upon  which  this 
objection  depends  are  that  this  corporation 
was  created  by  a  law  of  the  state  of  Indiana, 
and  had  its  principal  office  for  business 
within  that  state.  It  had  also  an  agent  au- 
thorized to  contract  for  insurance,  who  re- 
sided in  the  state  of  Ohio.  The  contract  on 
which  the  judgment  in  question 
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•ered  ^as  made  in  Ohio,  and  was  to  be  there 
performed,  because  it  was  a  contract  with 
the  citizens  of  Ohio  to  insure  property  with- 
in that  state.  A  statute  of  Ohio  makes  spe- 
•cial  provision  for  suits  against  foreign  cor- 
porations founded  on  contracts  of  insurance 
there  made  by  them  with  citizens  of  that 
state,  and  one  of  its  provisions  is  that  serv- 
ice of  process  on  such  resident  agent  of  the 
foreign  corporation  shall  be  as  'effectual  as 
though  the  same  were  served  on  the  4>rinci- 
pal/ ''  In  discussing  the  law  applicable  to 
this  state  of  facts,  the  learned  justice  uses 
the  following  lanc^uage:  *'The  inquiry  is 
not  whether  the  defendant  was  personally 
within  tho  state,  but  whether  he,  or  some 
one  authorized  to  act  for  him  in  reference 
to  the  suit,  had  notice  and  appeared,  or,  if 
he  did  not  appear,  whether  be  was  bound  to 
appear  or  suffer  a  judgment  by  default. 
And  the  true  question  in  this  case  is  whetii- 
er  this  corporation  had  such  notice  of  the 
suit,  and  was  so  far  subject  to  the  jurisdic- 
tion and  laws  of  Ohio,  tliat  it  was  bound  to 
appear,  or  take  the  consequences  of  nonap- 
pearance." Then,  after  laying  down  the 
general  proposition  that  a  corporation  cre- 
ated by  one  state  can  only  transact  busi- 
ness in  another  state  by  the  consent,  express 
^n*  implied,  of  the  latter  state,  and  that  such 
•consent  may  be  accompanied  by  such  condi- 
tions as  the  latter  state  may  see  fit  to  im- 
pose, provided  such  oonditions  are  not  repug- 
nant to  the  Constitution  or  laws  of  the 
United  States,  "or  inconsistent  with  those 
rules  of  public  law  which  secure  the  jurisdio- 
tion  and  authority  of  each  state  from  en- 
croachment by  all  others,  or  that  principle 
^f  natural  justice  which  forbids  condemna- 
tion without  opportunity  for  defense,"*  the 
opinion  proceeds  as  follows:  "In  this  in- 
stance, one  of  the  conditions  imposed  by 
-Ohio  was,  in  effect,  that  the  agent  who 
should  reside  in  Ohio,  and  enter  into  con- 
tracts of  insurance  there  in  behalf  of  the 
foreign  corporation,  should  also  be  deemed 
its  agent  to  receive  service  of  process  in 
suits  founded  on  such  contracts.  We  find 
nothing  in  this  provision  either  unreasona- 
1>le  in  itself,  or  in  conflict  with  any  princi- 
ple of  public  law."  Accordingly  it  was  held 
that  the  service  on  the  agent  of  the  foreign 
corporation  was  good,  and  that  the  judg- 
ment rendered  by  the  sftiate  oourt  of  Ohio 
was  good  and  valid.  It  will  be  observed 
that  the  facts  in  the  case  Just  cited  are 
somewhat  different  from  those  which  ap- 
pear in  the  case  now  under  consideration, 
and  therefore  it  is  not  direct  autihority  on 
the  point  raised  in  this  case.  But  we  have 
cited  it  at  some  length  for  the  purpose  of 
showing  the  fundamental  principles  which 
lie  at  th^  bottom  of  all  questions  of  this 
4dnd. 

The  next  case  cited  by  counsd  for  re- 
spondent which  we  shall  notice  is  8t.  Clair 
V.  Cox,  106  U.  S.  350,  27  L.  ed.  222,  1  Sup. 
"Ct.  Rep.  354.  In  that  case  the  question  was 
as  to  the  validity  of  a  judgment  rendered 
tiy  a  state  oourt  of  Michigan  against  the 
Winthrop  Mining  Company,  a  foreign  cor- 
poration ereated  under  the  laws  of  the  state 
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of  Illinois,  in  an  action  commenced  by  serv- 
ice within  the  state  of  Michigan  upon  one 
Col  well,  described  simply  as  agent  of  the 
said  Winthrop  Mining  Company,  which  was 
engaged  in  business  in  tihe  state  of  Michi- 
gan when  service  was  made  on  Col  well;  and 
as  it  did  not  appear,  even  prima  facie,  that 
Colwell  stood  in  any  such  representative 
character  to  the  company  as  would  justify 
the  service  of  a  copy  of  the  writ  upon  him, 
and  as  the  judgment  was  rendered  by  de- 
fault, there  was  nothing  to  show  that  the 
Michigan  court  had  acquired  such  jurisdic- 
tion of  the  foreign  corporation  as  would  en- 
title it  to  render  a  personal  judgment 
against  such  corporation.  In  that  case  the 
remarks  of  Mr.  Justice  Field,  who  delivered 
the  opinion  of  the  court,  would  seem  to  show 
that  the  test  as  to  whether  the  person  upon 
whom  service  is  made  is  such  an  agent  as 
would  render  such  service  valid  is  that  such 
agent  is  the  representative  of  the  corpora- 
tion in  the  state  where  the  service  is  made 
at  the  time  of  such  service.  For  Mr.  Jus- 
tice Field,  after  citing  and  commenting  on  a 
case  from  Michigan  in  which  the  service 
was  made  on  the  treasurer  of  a  foreign  cor- 
poration in  the  state  of  Michigan,  where 
the  treasurer  happened  to  be  casually,  and 
not  on  any  business  of  the  corporation,  uses 
this  language:  "According  to  the  view 
thus  expres^  by  the  supreme  court  of 
Michigan,  service  upon  an  agent  of  a  for- 
eign corporation  will  not  be  deemed  suffi- 
cient, unless  he  represents  the  corporation 
in  the  state.  This  representation  implies 
that  the  corporation  does  business  or  has 
hu8in€88  in  the  state  for  the  trafuaction  of 
ichich  it  sende  or  appointe  an  agent  there/* 
(Italics  ours.)  Again  the  learned  justice 
says:  "The  transaction  of  business  by  the 
corporation  in  the  state,  general  or  specifio, 
appearing,  a  certificate  of  service  by  the 
proper  officer,  or  a  person  who  is  its  a^ent 
there,  would,  in  our  opinion,  be  sufficient 
prima  facie  evidence  that  the  agent  repr^ 
sented  the  company  in  the  business."  (Ital- 
ics ours.)  The  same  doctrine  was  recog- 
nized in  the  subsequent  case  of  Ooldey  v. 
Morning  News,  156  U.  S.  518,  39  L.  ed.  517, 
15  Sup.  Ct.  Hep.  650.  In  that  ease  the 
plaintiff  undertook  to  commence  an  action 
in  a  state  court  of  New  York  against  the 
defendant,  a  foreign  corporation  created  by 
the  laws  of  the  state  of  Connecticut,  and 
carrying  on  its  business  in  that  state  only, 
and  having  no  place  of  business,  officer, 
agent,  or  property  in  the  state  of  New 
York,  by  the  personal  service  of  the  sum- 
mons upon  the  president  of  such  corporation 
in  the  city  of  New  York,  while  temporarily 
there,  where  the  corporation  transacted  no 
business;  and  the  court  held  that  the  serv- 
ice on  the  president  of  the  corporation  while 
casually  in  the  state  of  New  York,  and  not 
charged  with  any  business  of  the  corpora- 
tion there,  was  invalid,  for  the  reason  that 
the  president  could  not,  in  any  sense,  be 
regarded  as  the  representative  of  the  oor^ 
poration  while  casually  in  the  state  of  New 
York,  not  for  the  purpose  of  attending  to 
any  business  of  the  corporation  there.    In- 
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deed,  we  find  that  in  a  number  of  cases 
which  we  have  consulted,  but  which  need 
not  be  cited  here,  it  has  been  uniformly  held 
by  the  Supreme  Court  of  the  United  States 
that  a  state  court  cannot>  in  an  action  in 
personam,  ac<^uire  jurisdiction  of  a  foreign 
corporation  simply  by  personal  service  of 
the  summons  upon  the  president  or  any  oth- 
er olEcer  or  agent  of  such  corporation  while 
he  happens  to  be  casually  in  the  state  where 
the  action  is  commenced,  and  not  there  for 
the  purpose  of  attending  to  any  business  of 
such  corporation;  and  to  this  doctrine  we 
fully  subscribe. 

The  next  case  decided  by  the  Supreme 
Court  of  the  United  States  which  is  cited 
by  counsel  for  respondent  is  Cooper  Mfg. 
Co.  V,  Ferguson,  113  U.  S.  727,  28  L.  ed. 
IIS7,  6  Sup.  Ct.  Rep.  739,  but  we  are  unable 
to  perceive  what  application  that  case  has 
to  the  question  which  we  are  now  consider- 
ing. In  that  case  no  question  as  to  the  va- 
lidity of  the  service  of  any  process  was 
raised,  for  the  sole  question  was  whether 
noncompliance  with  a  certain  provision  of 
the  Constitution  of  Colorado,  and  of  the 
statute  passed  to  carry  into  effect  such  con- 
stitutional provision,  operated  as  a  bar  to 
the  action.  The  acUon  was  brought  by  a 
corporation  created  by  a  law  of  the  state  of 
Ohio,  and  having  its  principal  place  of  busi- 
ness at  Mt.  Vernon,  in  that  state,  to  recover 
damages  for  the  breach  of  a  contract  entered 
into  in  the  state  of  Colorado  with  the  de- 
fendants, who  were  citizens  of  the  state  of 
Colorado,  for  the  sale  and  delivery  to  them 
on  the  cars  at  Mt.  Vernon  of  certain  ma- 
chinery at  a  certain  stipulated  price.  The 
defendants,  among  other  defenses,  pleaded: 
First,  that,  when  the  contract  sued  on  was 
entered  into,  the  plaintiff,  a  foreign  corpora- 
tion, had  not  maxle  and  filed  the  certificate 
required  by  the  statute;  second,  that  at  the 
time  of  the  making  of  the  contraci  the  plain- 
tiff did  not  have  a  known  place  of  business 
in  the  state  of  Colomdo,  and  did  not  have  an 
authorized  agent  or  aeents  in  the  state  up- 
on whom  process  might  be  served.  The 
plaintiff  demurred  to  these  two  defenses, 
and  the  demurrer  was  overruled*  The  argu- 
ment  in  behalf  of  the  demurrer  was  that,  in- 
asmuch as  the  Constitution  of  Colorado  for- 
bids a  foreign  corporation  from  doing  any 
business  in  tnat  state  "without  having  one 
or  more  known  places  of  business,  and  an 
authorized  agent  or  agents  in  the  same  up- 
on whom  process  may  be  served"  (art.  15, 
S  10),  and  inasmuch  as  the  statute  declared 
that  "foreign  corporations  shall,  before  they 
are  authorized  or  permitted  to  do  any  busi- 
ness in  this  state^  make  and  file  a  certifi- 
cate .  .  .  with  the  secretary  of  state, 
and  in  the  oiTice  of  the  recorder  of  deeds  of 
the  county  in  which  such  business  is  carried 
on,  designating  the  principal  place  where 
the  business  of  such  corporation  shall  be 
carried  on  in  this  state,  and  an  authorized 
agent  or  agents  in  this  state  residing  at  its 
principal  place  of  business  upon  whom  pro- 
cess mav  be  served,"  etc  (Gen.  Stat.  § 
260  [1  Mills'  Anno.  Stat.  (Colo.)  1891.  § 
499,  p.  636]),  the  failure  to  comply  with 
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these  provisions  operated  as  a  bar  to  the  ac- 
tion.   But  the  Supreme  Court  of  the  Unitecft 
States  held  that  the  failure  to  comply  witkk 
these  provisions  could  not  operate  as  a  bar 
to  the  action,  two  of  the  justices  holding^ 
that  to  give  such  a  construction  to  the  pro- 
visions of  the  Constitution  and  the  statute- 
of  Colorado  would  be  a  violation  of  the  in- 
terstate commerce  clause  of  the  Constitu- 
tion of  the  United  States,  but  the  majority 
of  the  court  rested  their  conclusion  upon  the- 
ground  that  the  provisions  of  the  Constitu- 
tion and  statute  of  Colorado  could  not  be- 
reasonably  construed  as  forbidding  the  do- 
ing of  a  single  act  of  business  in  that  state^ 
but  the  carrying  on  of  business ;  and  we  pre- 
sume the  case  was  cited  to  show  that  doing- 
a  single  act  of  business  within  the  state  of 
South  Carolina  by  the  defendant  company 
would  not  justify  the  service  of  its  agents- 
while  in  this  state  for  the  purpose  of  at- 
tending to  this  single  act  of  business  done- 
by  defendant  in  this  state.    To  say  the  least 
of  it,  this  would  be  a  strained  inference  to- 
be  drawn  from  the  case  cited;  and,  besides, 
the  majority  of  the  court  based  its  conclu- 
sion upon  tne  peculiar  phraseology  used  in* 
the  Constitution  and  statute  of  Colorado, 
and  our  statute  contains  no  audi  phrase- 
ology. 

We  have  not  deemed  it  necessary  to  com- 
ment upon  the  case  of  Pennoyer  v.  Neff,  95- 
U.  8.  714,  24  L.  ed.  565,  cited  by  counsel  for 
respondent,  for  the  reason  that  in  that  case- 
there  was  no  personal   service  within  the 
state  of  Oregon,  but  the  service  was  made 
by  publication;  and  it  was  accordingly  there- 
held  that  a  personal  judgment  is  without 
any  validity  if  it  be  rendered  by  a  state- 
court  in  an  action  upon  a  money  demand 
against  a  nonresident  of  the  state,  who  was- 
served   by   a   publication  of  the  summons, 
but  upon  whom  no  personal  service  of  pro- 
cess within  the  state  was  made,  and  who  did- 
not  appear ;  and  no  title  to  property  passes- 
by  a  sale  under  an  execution  issued  upon 
such  a  judgment.     Indeed,  remarks  made  by 
Mr.  Justice  Field  in  delivering  the  opinioi^ 
of  the  court  seem  to  imply  that  the  result 
would  have  been  different  if  the  service  had 
been  made  within  the  state  of  Oregon.    For 
he  says:     ''Process   from  the  tribunals   of 
one  state  cannot  run  into  another  state,  and- 
summon  parties  there  domiciled  to  leave  its- 
territory  and  respond  to  proceedings  against 
them.     Publication    of    process    or     notice- 
within  the  state  where  the  tribunal  sits  can- 
not create  any  greater  obligation  upon  the- 
nonresident  to  appear.    Process  sent  to  him 
out  of  the  state,  and  process  published  with- 
in  it,  are  equally  unavailing  in  proceedings- 
to  establish   his   personal   liability."    Sub- 
stantially the  same  remarks  are  made  by 
the  same  justice  in  the  subsequent  case  of 
Freeman  v.  Alderson,  119  U.  S.  185,  30  L. 
ed.  372,   7  Sup.  Ct.  Rep.   165,  recognizing- 
and  following  Pennoyer  v.  Ifeff, 

Nor  do  we  propose  to  refer  to  the  cases- 
cited  by  counsel  for  respondent  from  the- 
Federal    Reporter    and   from   other  states- 
(with  one  exception),  tor  two  reasons: (1) 
Because  they  are  Bot  decisions  of  courts  o# 
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final  resort  in  questions  of  this  kind.  (2) 
Becaujse  a  consideration  of  such  cases  would 
unduly  protract  this  opinion  to  an  unrea- 
sonable length.  The  excepted  case  above 
referred  to  is  the  case  of  Colorado  Iron 
Works  V.  Bierra  Orande  Min.  Co.  15  Colo. 
499,  25  Pac.  325,  reported  also  in  22  Am. 
St.  Rep.  433,  and  the  reason  the  following 
proposition:  ''A  single  sale  of  machinery 
within  the  state  [of  Colorado]  by  a  foreign 
corporation  does  not  constitute  doing  busi- 
ness, within  the  meanini?  of  the  statute." 
But  an  examination  of  the  case  will  show 
that  it  does  not  sustain  the  above-quoted 
proposition,  if  it  is  supposed  to  refer  to  the 
statute  r^^ating  the  service  of  process  up- 
on a  foreign  corporation,  for  it  manifestly 
refers  to  a  different  statute;  S  260  of  the 
General  Statutes  of  Colorado,  declaring  that 
''foreign  corporations  shall,  before  they  are 
authorized  or  permitted  to  do  any  business 
in  this  state,  make  and  file  a  certificate, 
signed  by  the  president  and  secretary  of  such 
corporation,  duly  acknowledged,  with  the 
Becretary  of  state,  and  in  the  office  of  the 
recorder  of  deeds  of  the  county  in  which 
such  business  is  carried  on,  designating  the 
principal  place  where  the  business  of  such 
corporation  shall  be  carried  on  in  this  state, 
and  an  authorized  agent  or  agents  in  this 
state,  residing  at  its  principal  place  of  busi- 
ness, upon  whom  process  may  be  served." 
[1  Mills'  Anno.  Stat.  (Colo.)  1891,  9  499,  p. 
63G].  Whereas  the  statute  presoribing  the 
mode  of  serving  a  foreign  corporation  is 
found  in  S  40  of  the  Code  of  Civil  Proced- 
ure, and  reads  as  follows:  "If  the  suit  be 
against  a  foreimi  corporation,  .  .  . 
service  shall  be  made  by  delivering  a  copy  of 
the  writ  to  an  agent,  cashier,  treasurer,  or 
secretary  thereof;  in  the  absence  of  such 
agent,  cashier,  treasure,  or  secretary,  to 
any  stockholder."  The  facts  as  reported  in 
the  case  are  substantially  as  follows:  The 
plaintiflT,  a  domestic  corporation,  doing  busi- 
ness in  the  city  of  Denver,  Colorado,  con- 
tracted in  writing  with  the  defendant,  a  for- 
eign corporation  engaged  in  mining  in  New 
Mexico,  to  manufacture,  furnish,  and  set  up 
for  the  defendant  in  Xew  Mexico  certain 
machinery  for  the  reduction  of  ore,  for  a 
stipulated  price.  The  contract  was  per- 
formed by  plaintiff,  and  large  payments  had 
been  made  on  the  contract,  leaving,  however, 
a  considerable  balance  due  on  the  same,  for 
the  recovery  of  which  the  action  was 
brought.  Sen'ice  of  the  sumlnons  was  made 
by  delivering  a  copy  thereof  to  one  Samuel 
Alsop,  a  st^kholder  in  the  defendant  cor- 
poration. This  service  was  set  aside  by  the 
court  below,  and  the  plaintiff  appealed.  In 
the  opinion  of  the  supreme  court  it  is  stated 
that  "the  first  and  most  important  question 
to  be  determined  is  whether  appellee  could 
be  subjected  to  the  jurisdiction  of  the  courts 
of  this  state,"  it  being  contended  that  the 
defendant,  a  foreign  corporation,  had  not, 
hj  its  acts  and  dealings  in  the  state  of  Colo- 
rado, submitted  itself  to  the  jurisdiction  of 
the  courts  of  that  state,  and  that  this  cause 
eould  not  there  be  tried  and  determined. 
Iliis  contention  was  baaed  upon  the  oonced- 
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ed  fact  that  the  defendant  had  not  complied 
with  the  provisions  of  §  260  of  the  Oeneral 
Statutes  of  Colorado,  above  referred  to,  for- 
bidding   foreign    corporations    from    doing 
business  in  that  state  until  they  had  com- 
plied with  the  provisions  of  said   section. 
The  court,  however,  declined  to  sustain  such 
contention,  holding  that  a  single  purchase 
of  machinery  in  Colorado  cannot  be  regard- 
ed as  doing  business  "in  this  state,  as  con- 
templated »n  8uoh  section."     (Italics  ours.) 
The  court  then  proceeded  to  inquire  whether 
the  state  court  had  obtained  jurisdiction  of 
the  defendant  by  the  service  upon  Alsop, 
and   after   setting  out  the  provisions  of   S- 
40  of  the  Code  of  Civil  Procedure,  as  quot- 
ed  above,   used  this  language:     "We  con- 
clude, therefore,  that  the  contracting  of  the^ 
debt  in  question  was  a  sufficient  doing  busi- 
ness within  this  state  to  render  the  corpo- 
ration amenable  to  the  courts  of  this  state, 
if  jurisdiction  could  be  obtained  by  service- 
of  process  as  provided  in  S  40  of  the  Code,"^ 
and,  after  finding  as  a  fact  (which  was  con- 
tested by  appellant)  that  Alsop  was  a  stock- 
holder of  the  defendant  corporation  at  the 
time  be  was  served  with  the  summons,  held 
that  such  service  was  sufficient  to  bring  the 
defendant   within   the   jurisdiction   of   the 
state,  and  reversed  the  finding  of  the  circuit 
court  to  the  contrary.     So  that  the  case 
just  considered  is  really  in  favor  of,  rather 
than  opposed  to,  the  view  which  we  adopt. 

We  may  also  cite  the  case  of  Ford  v.  Cal- 
houn, 53  S..C.  106,  30  S.  E.  830,  in  which 
it  was  held  that  the  circuit  court  may  ac- 
quire jurisdiction  of  the  person  of  a  non- 
resident by  the  service  of  a  summons  upon 
him  while  in  this  state,  whether  he  have 
property  here  or  not.  In  that  case,  after 
citing  the  statutory  provision  upon  the  sub- 
ject, the  court  used  this  language,  whicl^ 
seems  quite  pertinent  to  the  present  inquiry : 
"Besides  this  explicit  statutory  provision,, 
the  reason  of  the  thing  supports  our  view. 
The  object  of  the  service  of  any  legal  pro- 
cess is  to  notify  the  party  served  of  the  pro- 
ceeding against  him,  and  to  obtain  jurisdic- 
tion of  his  person ;  and  both  of  these  objecta 
are  attained  when  a  person,  whether  a  non- 
resident or  a  resident  of  this  state,  has  been 
personally  served  within  the  jurisdiction  of 
the  court  where  such  proceeding  is  pend- 
ing." For  in  the  case  under  consideration 
there  can  be  no  doubt  that  the  defendant 
corporation  had,  by  the  service  of  the  sum- 
mons on  its  agent,  Schminke,  full  notice  of 
the  proceeding  in  ample  time  to  have  served 
its  answer,  as  is  conclusively  shown  by  the 
fact  that  the  defendant  was  notified  in.  time 
to  employ  oounsel  and  prepare  and  submit 
affidavits  in  support  of  the  motion  to  set 
aside  the  service  of  the  summons.  It  ia 
true  that  in  Ford  v.  CcUhoun  the  question 
was  as  to  the  service  upon  a  natural,  and 
not  upon  an  artificial,  person,  like  a  cor- 
poration. But,  as  we  understand  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States,  there  is  no  difference  whether  the 
question  is  as  to  the  service  of  an  individ- 
ual nonresident  and  a  foreign  corporation^ 
provided  the  service,  in  case  of  a  corpora* 
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tion,  is  made  upon  an  officer  or  agent  of  the 
corporation,  who  is  acting  as  the  representa- 
tive of  such  corporation  at  the  time  of  serv- 
ice,— a  matter  which  will  hereinafter  he 
-considered. 

The  only  other  authority  which  we  pro- 
pose to  cite  is  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Connecticut  Mut.  L,  Ins.  Co,  v.  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct. 
Kep.  308,  in  which  this  w^hole  suhject  is  con- 
sidered at  length.  That  case,  in  some  of 
its  features,  is  very  much  like  the  case  now 
under  consideration.  In  that  case  the  sum- 
mons was  served  on  an  agent  of  a  foreign 
-corporation  while  temporarily  (though  not 
•casuaily)  in  the  state  of  Tennessee,  where 
he  had  been  sent  by  the  foreign  corporation 
to  look  into  the  claim  out  of  which  arose 
the  cause  of  action  upon  which  the  suit 
was  brought  in  the  state  court  of  Tennes- 
see, and  the  Supreme  Court  held  tiuutbysuch 
service  the  state  court  acquired  jurisdiction 
of  the  foreign  corporation,  and  that  the 
judgment  of  the  state  court,  though  ob- 
tained by  default>  was  a  good  and  valid 
judgment.  In  that  case,  Mr.  Justice  Peck- 
nam,  in  delivering  the  opinion  of  the  court, 
after  declaring  that  it  is  not  necessary  that 
the  agent  upon  whom  service  is  made  should 
l>e  expressly  invested  with  authority  to  re- 
ceive service  of  process  in  behalf  of  the  for- 
eign corporation,  but  that  authority  may  be 
implied,  uses  the  following  language:  "If 
it  appear  that  there  is  a  law. of  the  state 
in  respect  to  the  service  of  process  on  for- 
eign corporations,  and  that  the  character  of 
the  agency  is  such  as  to  render  it  fair,  rea- 
sonable, and  just  to  imply  an  authority  on 
the  part  of  the  affent.to  receive  service,  the 
law  will  and  ougnt  to  draw  such  an  infer- 
ence and  to  imply  such  authority  and  serv- 
ice under  such  circumstances,  and  service 
^ipon  an  agent  of  that  character  would  be 
sufficient."  As  we  have  seen  above,  and  as 
is  held  in  the  case  last  cited,  the  character 
of  the  agency  depends  upon  the  inquiry 
whether  the  agent  can  be  regarded  as  the 
representative  of  the  corporation  in  respect 
to  the  transaction  out  of  which  the  suit 
arises.  The  practical  inquiry,  therefore,  is 
whether  George  F.  Schminke  was  the  repre-. 
sentative  of  the  defendant  corporation  in 
this  state,  in  regard  to  the  transaction  out 
of  which  this  controversy  arose.  This  must 
be  determined  by  an  examination  of  the  un- 
disputed testimony  in  the  case,  proceeding 
largely,  and  in  fact  entirely,  from  the  de- 
fendant corporation  itself.  It  must  be  re- 
membered that  the  circuit  judge  did  not 
find  that  Schminke  was  not  the  agent  of  the 
defendant;  and,  indeed,  could  not  have  so 
found  without  totally  disregarding  all  of 
the  testimony  in  the  case.  All  that  he 
found  was  that  Schminke  was  not,  in  his 
opinion,  "an  agent  in  the  sense  in  which  'any 
agent'  is  used  in  the  Code;"  and  this  was  a 
conclusion  of  law,  based  upon  his  construc- 
tion of  the  meaning  of  the  words  "any 
agent"  as  used  in  the  Code,  and  was  not  a 
finding  of  fact  at  all,  except  that  his  phrase- 
ology implies  that  he  found  as  a  fact  that 
4»5L.R.  A. 


Schminke  was  an  agent  of  the  defendant 
company,  but  that,  according  to  his  con- 
struction of  the  language  of  the  Code,  he 
was  not  such  an  agent  as  the  Code  contem- 
plated. This  court  is  therefore  at  liberty 
to  consider  and  determine  for  itself,  from 
the  undisputed  testimony  in  the  case,  wheth- 
er George  F.  Schminke  must  be  regarded  as 
such  a  representative  of  the  defendant  cor- 
poration, m  reference  to  the  transaction  out 
of  which  this  action  arose,  as  would,  under 
the  decisions  of  the  Supreme  Court  of  the 
United  States,  justify  the  service  of  the 
summons  upon  Schminke.  It  seems  to  us 
that  the  letters  of  the  defendantcorporation, 
used  at  the  hearing  of  this  motion  below, 
fully  show  that  Schminke,  when  served  with 
the  summons  in  this  state,  was  here  as  the 
representative  of  the  defendant  corporation 
in  the  very  transaction  out  of  which  this 
controversy  arose.  In  the  first  letter,  under 
date  of  23d  October,  1900,  which  shows  on 
its  face  to  have  been  written  in  reply  to  a 
letter  from  plaintiff  to  defendant,  of  the  6th 
of  October,  1900,  which  wus  not  offered  in 
evidence,  but  its  tenor  may  be  inferred  from 
the  reply,  to  have  been  a  notification  or 
complaint  of  the  deficiency  in  the  ma<^in- 
ery,  the  defendant  says,  among  other  things, 
"We  have  written  our  Mr.  George  F. 
Schminke^  who  will  be  in  Abbeville  now  in 
about  ten  days,  and  we  will  get  a  full  re- 
port from  him,"  and  expresses  the  hqpe  that 
plaintiff  "will  bear  with  us"  for  a  while. 
To  this  letter  plaintiff  replied  by  letter  dat- 
ed 27th  ol  October,  1900,  in  which,  after 
stating  that  plaintiff  was  taking  steps  to 
buy  a  new  machine,  as  it  could  not  afford 
to  be  delaved  any  longer  in  the  matter,  the 
following  language  is  used:  "Now,  in  con- 
sideration of  what  you  say  in  your  last 
about  sending  your  Mr.  Schminke  to  Abbe- 
ville by  the  3d  proximo,  we  will  defer  buy- 
ine  Uie  machine  above  referred  to  until  the 
5th  proximo,  provided  you  write  us  at  once 
that  your  authorized  representative  will  be 
in  Abbeville  by  the  above  date,  with  power 
to  act,  so  that  we  may  be  assured  of  a 
speedy  settlement!"  To  this  letter  defend- 
ant replied  under  date  of  29th  October, 
1000,  in  which,  after  saying  that  they  had 
telegraphed  *'our  Mr.  Geo.  F.  Schminke," 
asking  him  to  wire  defendant  when  he 
would  be  in  Abbeville,  and  after  saying  that 
they  had  no  doubt  that  Schminke  would  be 
able  to  reach  Abbeville  net  later  than  the 
6th  of  November,  etc,  they  used  this  lan- 
^age:  "We  trust  that  you  will  defer  ac- 
tion on  this  matter  until  you  give  iu  an 
opportunity  to  look  over  the  ground  for 
ourselves,  which  we  will  do  when  our  Mr. 
flchminke  arrives  in  Abbeville*'  And 
again,  on  the  1st  of  Nov^nber,  1900,  the  de- 
fendant wroto  plaintiff:  "Our  Mr.  G.  F. 
Schminke  will  be  in  Abbeville  on  the  6th 
inst.,  and  we  are  writing  him  fully  to-day 
regarding  the  situation  tnere."  If  the  lan- 
guage wnich  we  have  quoted  above,  espe- 
cially that  which  we  have  italicized,  does 
not  show  that  Schminke  was  sent  to  Abbe- 
ville as  the  representative  of  defendant  in 
relation  to  the  very  matter  in  dispute  be- 
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tween  the  parties,  then  we  are  at  a  loss  to 
conceive  what  language  could  show  more 
conclusivelj  that  fact.  If  so,  then  the  serv- 
ice of  the  summons  upon  Schminke  while  in 
Abbeville  for  the  purpose  of  representing 
the  defendant  corporation  in  the  very  mat- 
ter in  dispute  between  the  parties  would  be 
held  by  the  Supreme  Court  of  the  United 
States,  even  apart  from  our  own  Code  of 
Procedure,  a  valid  service  upon  the  defend- 
ant corporation.  For,  as  said  by  Mr.  Jus- 
tice Field  in  8t,  Clair  v.  Cox,  at  p.  350, 
lOd  U.  S.,  p.  226,  27  L.  ed.,  and  p.  362,  1 
Sup.  Ct.  Rep.  While  service  upon  an  agent 
of  a  foreign  corporation  will  not  be  deemed 
sufficient  unless  he  represents  the  corpora- 
tion in  the  state  where  such  service  is  made, 
yet,  if  he  is  the  representative  of  the  oorpo- 
ration  in  the  state  at  the  time  the  service 
is  made,  such  service  would  be  sufficient; 
and  this  representation  implies  that  the  cor- 
poration does  business  or  has  business  in 
the  state,  for  the  transaction  of  which  it 


sends  or  appoints  an  agent  there.  We  are 
of  opinion,  therefore,  that  service  upon  the 
agent  of  the  defendant  corporation  while  in 
this  state  for  the  purpose  of  attending  to 
the  business  of  the  corporation  here,  in  any 
view  that  may  be  taken  of  the  case,  was  a 
good  service,  and  that  the  circuit  judge  erred 
in  holding  otherwise. 

The  jtuigment  of  this  court  ia  that  the 
order  of  the  circuit  judge  setting  aside  the 
service  of  the  aummons  in  this  case,  and 
dismissing  the  case  for  want  of  jurisdiction, 
be  reversed,  and  that  the  case  be  remanded 
to  the  Circuit  Court  for  Abbeville  County 
for  such  further  proceedings  as  may  be  nec- 
essary, with  leave  to  the  defendant  to  serve 
its  answer  within  twenty  days  after  writ- 
ten notice  to  the  counsel,  who  represented 
the  defendant  at  the  hearing  of  the  motion 
to  set  aside  the  service  of  the  sumhions,  of 
the  filing  of  the  remittitur  in  this  case  in 
the  Circuit  Court  for  Abbeville  County. 
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KKST     NATIONAL    BANK    OF    RICH- 
MOND, Virginia,  et  al,,  Appts., 

V, 

Ola  F.  HOLLAND  et  al 
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1.  A  vift  by  a  man  to  hl«  ywite  of  a  eer- 
tlflcate  of  Mtoclc  In  a  corporation,  which  is 
Immediately  delivered  to  and  retained  by  her, 
is  not  affected  by  his  subsequent  receipt  of  the 
dividends  thereon,  and  mention  of  the  stock 
In  hts  will  and  In  an  assignment  for  creditors 
as  having  been  given  to  her. 

"%,  Deelarations  of  a  man  free  from 
debt  at  the  time  they  are  made  are  admissible 
In  evidence  to  prove  a  gift  to  his  wife  as 
against  the  claims  of  subsequent  creditors 

3.  Declarations  by  a  man  when  free 
front  debt,  tendtnip  to  show  a  ffift  In 
favor  of  his  wife,  are  not.  In  favor  of  subse- 
quent creditors,  excluded  from  evidence  by  a 
statute  providing  that  a  husband  shall  not  be 
competent  to  testify  for  his  wife  in  any  piy>- 
ceedlng  by  a  creditor  to  Impeach  a  gift  from 
him  to  her  on  the  ground  of  fraud. 

4.  Failure  to  indorse  a  eertilleate  of 
stock  in  a  corporation,  and  to  sign  the  power 
of  attorney  to  transfer  it,  will  not  defeat  a 
gift  of  it. 

••  Choses  in  action  were  not  included 
in  Code,  |  2414,  providing  that  no  gift  of 
any  "goods  or  chattels**  sball  be  valid  unless 
actual  possession  shall  have  come  to,  and  re- 
mained with,  the  donee,  and  that,  if  the  donor 
and  donee  reside  together  at  the  time  of  the 
gift,  possession  at  the  place  of  their  residence 
shall  not  be  sufficient. 

(June  20,  1901.) 

APPEAJ^  by  plaintiffs  from  a  decree  of 
the  Circuit  Court  for  the  City  of  Dan- 
ville in  favor  of  defendants  in  an  action 

NoTK. — For  gift  of  shares  of  stoclc  made  causa 
mortis,  see  Leyson  v.  Davis  (Mont.)  81  L.  B.  A. 
429. 
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brought  by  the  creditors  of  John  W.  Hoi- 
land,  deceased,  to  reach  certain  shares  of 
stock  which  his  wife  claimed  under  a  parol 
gift  from  him  during  his  lifetime.  Af" 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Peatrost  A  Harris,  for  appel- 
lants : 

The  gift  was  not  valid,  because  never  com* 
pleted. 

2  Schouler,  Pers.  ?r<^.  pp.  69,  70,  §  67; 
Spooner  v.  Hilbish,  92  Va.  341,  23  S.  E. 
751;  3  Minor,  Inst.  pt.  1,  89-93;  1  Pom. 
Eq.  Jur.  3d  ed.  1149;  EvAng  v.  Ewing,  2 
Leigh,  337;  Miller  v.  Jeffress,  4  Gratt  472; 
Lee  v.  Boak,  11  Gratt.  182;  Yancey  v. 
Field,  85  Va.  756,  8  S.  E.  721;  Bcott  v.  Dicfe- 
son,  108  Pa.  6,  56  Am.  Rep.  192;  ElUson  v. 
Elliaon,  6  Ves.  Jr.  658,  1  White  k  T.  Lead. 
Cas.  in  Eq.  430;  Cook  v.  Busted,  12  Johns. 
188;  Pennington  v.  Oittings,  2  Gill  k  J. 
209;  Moore  v.  Moore,  L.  R.  18  Eq.  474. 

The  scrip  or  certificate  for  the  stock  was 
handed  to  Mrs.  Holland  unindorsed,  and 
from  the  time  it  was  first  so  handed  to  her 
until  between  August,  1896,  and  January  1, 
1897,  she  held  it  unindorsed  by  John  W. 
Holland.  In  the  meantime  all  the  debts  now 
asserted  against  John  W.  Holland  had  ac- 
crued. If  the  gift  was  not  complete  prior 
to  that  time  it  was  revocable  by  J.  W.  Hol- 
land. The  gift,  if  completed  after  that 
date,  was  voluntary  and  to  the  prejudice  of 
the  rights  of  the  creditors  then  existing, 
and  hence  void  as  to  them. 

2  Schouler,  Pers.  Prop.  §§  495,  496. 

Until  transfer  was  made  on  the  corpo- 
rate books,  or  the  scrip,  with  authority  to 
someone  to  make  transfer  of  it  on  the  stock 
books,  was  delivered  to  Mrs.  Holland,  Ola 
F.  Holland,  the  alleged  donee,  was  powerless 
to  have  this  done,  and  John  W.  Holland  had 
bhe  power  and  means  of  preventing  it,  and 
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of  revoking  and  defeating  the  alleged  gift. 
At  any  time  while  this  scrip  remained  un- 
indorsed and  not  transferred  on  the  books  of 
the  bank,  John  W.  Holland,  by  direction  to 
the  bank,  could  have  intercepted  and  pre- 
vented its  transfer. 

PenningUm  v.  Oittings,  2  Gill  &  J.  208; 

1  Schouler,  Pers.  Prop.  §{  70,  495,  406;  2 
Schouler,  Pers.  Prop.  pp.  73,  74,  S  73. 

The  gift  of  the  stock,  to  be  complete, 
needed  to  be  so  made  as  to  enable  the  donee 
to  surrender  the  old  scrip  and  have  it  trans- 
ferred on  the  books,  and  new  scrip  issued  to 
h«r. 

Pennington  t.  Gittings,  2  Gill  &  J.  208; 
Baltimore  Retort  d  V.  Brick  Co,  v.  Mali,  65 
Md.  03,  57  Am.  Rep.  304,  3  Atl.  286;  2 
Schouler,  Pers.  Prop.  SS  72,  73,  pp.  72-74; 

2  Kent,  Com.  p.  439;  DUte  v.  Stevenson, 
17  N.  J.  Eq.  407;  ^autiev  ▼.  Morgan.  67  L. 
T.  N.  8.  48. 

If  the  subject  of  the  ^ft  is  incapable  of 
delivery  it  cannot  be  given  by  parol,  but 
must  be  transferred  by  some  writing  and  a 
delivery  of  that  writing. 

Eioing  v.  Etcing,  2  Leigh,  337;  Spooner 
v.  Hilbieh,  92  Va.  333,  23  S.  E.  751;  2 
Schouler,  Pers.  Prop.  §  72;  2  Kent^  Com. 
430. 

The  alleged  gift  is  void  under  8  2414  of 
the  Code  of  Virginia. 

Thomae  v.  Leicis,  89  Va.  66,  18  L.  R.  A. 
170,  15  S.  E.  389;  Durham  v.  Dunkly,  6 
Rand.  (Va.)  135;  Anglin  v.  Bottom,  3 
Gratt.  1;  Yancey  v.  Field,  85  Va-  760,  8  S. 
E.  721;  Dickesohied  v.  Exchange  Bank,  28 
W.  Va.  340. 

Allowing  J.  W.  Holland  to  remain  and 
act  as  the  ostensible  and  real  owner  of  it 
and  to  take  and  use  the  dividends,  and  not 
perfecting  her  title  by  transfer  of  the  stock 
to  her  name,  and  to  use  it  for  the  purpose 
of  being  a  director,  made  it  liable  for  his 
debts. 

Throckmorton  v.  Throckmorton,  91  Va. 
42,  22  S.  K,  162;  Flynn  v.  Jackson  Bros,  93 
Va.  341,  26  S.  E.  1. 

J.  W.  Holland  and  Mrs.  Ola  F.  Holland 
were  both  incompetent  to  testify  in  the 
cape;  and  the  act  of  1897-98,  p.  753,  contin- 
ued and  emphasized  the  incompetency.  Be- 
ing incompetent  to  testify,  their  declarations 
are  inadmissible,  and  proof  of  them  ought 
not  to  be  allowed. 

Massey  v.  Yancey,  90  Va.  632,  19  S.  E. 
184;  Greenl.  Kv.  §S  254,  336,  337,  341;  Witz 
V.  Oshum,  83  Va.  227,  2  S.  E.  33;  Hoge  v. 
Turner,  96  Va.  624,  32  S.  E.  291;  Brock  v. 
Brock,  92  Va.  173,  23  S.  E.  224;  Steptoe  v. 
Read,  19  Gratt.  1;  Warwick  v.  Wartoick,  31 
Gratt.  76;  Marks  v.  Spence,  81  Va.  761; 
William  d  Mary  College  v.  Poicell,  12 
Gratt.  372;  Smith  v.  Bradford,  76  Va.  768; 
Yancey  v.  Field,  85  Va*  763, 8  S.  E.  721 ;  Va, 
Code,  S  3346;  Acts  of  Assembly  1896-7,  p. 
565;  Thornton  v.  Oaar,  87  Va.  315,  12  S.  E. 
753;  Perry  v.  Ruby,  81  Va,  317;  Crabtree 
V.  Dunn,  86  Va,  953,  11  S.  K  1053;  De  Far- 
ges  V.  Ryland,  87  Va.  404,  12  S.  E.  805; 
Johnson  v.  Fry,  88  Va.  695,  12  S.  E.  973,  14 
6.  E.  183. 
65  L.  R.  A. 


Messrs,  Oharlea  V.  Wllllaia  an<i 
Oharlea  V.  Willlmma,  Jr.«  also  for  appel- 
lants: 

Mrs.  Ola  F.  Holland  waa  an  incompetent 
witness  to  testify  to  the  gift  by  her  late  hus- 
band of  the  120  shares  of  stock  in  question* 
If  John  VV.  Holland  were  alive  he  would  not 
be  a  competent  witness.  If  he  would  not  b» 
a  competent  witness  were  he  alive,  how  can 
his  supposed  or  alleged  statement  made  dur- 
ing his  life  be  admissible  f 

William  d  Mary  College  ▼.  Powell,  1% 
Gratt.  372;  Marks  v.  Spence,  81  Va.  761; 
Field  V.  Broum,  24  Grattw  74;  Mason  t. 
Wood,  27  Gratt.  783;  Ellis  v.  Harris,  3^ 
Gratt.  684;  Massey  v.  Yancey,  90  Va.  626, 
19  S.  E.  184;  Hoge  v.  Turner,  06  Va.  624,  32* 
S.  £.  291. 

Messrs,  Blackford,  Horalaj,  A  Bla«k«- 
ford,  also  for  appellants: 

All  transactions  between  husband  and 
wife,  which  in  any  wise  affect  creditors  of 
the  husband,  must  be  closely  scrutinized  i» 
see  that  they  are  fair  and  honest. 

Spence  v.  Repass,  94  Va.  716,  27  S.  E.  683; 
Kinnier  v.  Woodson,  94  Va,  711,  27  S.  E. 
457;  Hoge  v.  Turner.  96  Va.  624,  32  S.  E. 
291. 

A  gift,  to  be  valid,  must  be  complete,  ful- 
ly executed,  with  nothing  further  for  the 
donor  to  do,  that  the  transfer  of  the  subject 
of  the  gift  may  be  perfect. 

Schouler,  Pers.  Prop.  H  67,  pp.  69,  70. 

Mr.  Holland  did  not  regard  the  "gift"  as 
complete.  He  considered  that  he  had  a 
string  to  the  scrip,  which,  despite  the  un- 
known combination  to  the  safe,  could  hold  it 
subject  to  his  will.  In  other  words,  ther» 
was  much  left  to  be  done  before  the  gift 
would  be  complete,  and  which  was  requisite 
to  the  donee's  enjoyment  of  it.  He  had 
made  no  transfer  of  itw  There  was  nothing 
to  show  to  the  corporation  or  to  the  world 
that  it  was  not  his.  It  was  in  such  a  con- 
dition that  the  dooee^  who  was  a  donee  with- 
out consideration,  could  not  sue  for  dama- 
ges if  he  should  repent  of  his  liberality,  nor 
compel  him  to  specifically  perform  his  prom- 
ise. It  was  a  nudum  pactum  so  inchoate  that 
its  completion  could  not  be  enforced.  To 
the  world  he  owned  it,  for  he  treated  it  as 
his  own,  and  so  described  it  in  his  will. 

Young  v.  Young,  80  N.  Y.  422,  36  Anu 
Rep.  634. 

Messrs,  Ohriatiaii.  A  Ohrlatlam,  for  ap- 
pellees : 

Neither  the  letter  nor  the  policy  of  the 
statute,  nor  the  general  law,  in  any  way  for- 
bids declarations  made  by  the  husband  be- 
fore he  was  indebted  from  being  introduced 
in  proof  of  the  gift. 

Uarriman  v.  Broum,  8  Leigh,  697;  Ifcw* 
sey  V.  Yancey,  90  Va.  626,  19  S.  E.  184. 

The  mere  delivery  of  the  certificate  itself, 
without  an  executed  power  of  attorney  to 
transfer  the  stock,  constitutes  a  delivery 
sufficient  to  vest  in  the  transferee  the  equita- 
ble title.  Such  a  delivery  is  much  stronger 
than  the  delivery  of  the  attorney's  receipt 
in  Elam  v.  JTeen,  4  Leigh,  333,  26  Aul  Dee. 
322;  or  the  keys  to  the  safety  deposit  Wx 
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in  the  case  of  Thonuu  v.  Lewis,  89  Va.  1, 
18  L.  R.  A.  170,  15  S.  E.  389. 

Nothing  beyond  the  delivery  of  the  cer- 
tificate of  stock  should  be  requisite. 

Pierce  t.  Boston  Five  Cents'  Bav.  Bank, 
1^  Mass.  425,  37  Am.  Rep.  3/1;  2  Thomp. 
Corp.  §  2501;  Cushman  v.  Thayer  Mfg.  Jew- 
elry Co.  76  N.  Y.  365,  82  Am.  Rep.  315; 
<Jom.  ▼.  Crompton,  137  Pa.  138,  20  Atl.  417; 
Ijcyson  ▼.  Davis,  17  Mont.  220,  31  L.  R.  A. 
429.  42  Pac  775. 

Messrs.  Berkeley  A  Harriaon,  also  for 
appellees: 

Ola  F.  Holland,  the  defendant  and  widow 
of  John  W.  Holland,  is  a  competent  wit- 
ness. After  coverture  ended,  either  by 
death  or  divorce,  the  incompetency  no  lon- 
ger existed  except  as  to  confidential  com- 
munications made  by  the  dead  consort  dur- 
ing coverture. 

Stewart,  Marr.  &  Div.  H  439,  470;  9  Am. 
A  Eng.  Enc.  Law,  p.  807 ;  Dugger  v.  Dugger, 
84  Va.  136,  4  S.  E.  171. 

Even  at  common  law,  after  parties  were 
made  admissible,  a  wife  could  testify  in  her 
own  case  for  herself,  for  when  parties  to 
suits  are  enabled  to  testify,  and  husband 
and  wife  are  joint  parties,  he  may  testify 
as  to  his  interest  and  she  as  to  hers. 

9  Am.  Sl  Eng.  Enc.  Law,  p.  809. 

The  fact  tha4;  John  W.  Holland  is  dead 
does  not  disqualify  his  widow  as  to  certain 
facts  she  deposes  to,  such  as  the  purchase 
of  the  safe,  her  putting  the  stock  therein, 
her  having  the  combination,  her  receiving 
due  account  for  the  dividends,  etc.,  because 
all  these  were  facts  wholly  independent  of 
John  W.  Holland,  having  no  connection  with 
him.  or  with  the  marital  relation. 

She  is  competent  to  prove  the  factum  of 
the  gift  itself  from  her  husband,  because  he 
is  not  a  party  to  the  suit  through  his  per- 
sonal representatives,  or  next  of  kin,  or 
through  the  trustee  to  whom  he  had  con- 
veyed "whatsoever  interest,  if  any,"  he  had 
in  this  stock. 

Goulding  v.  E(orhury,  85  Me.  227,  27  Atl. 
127. 

All  the  statements  sought  to  be  proved 
^s  made  by  John  W.  Holland  were  made  be- 
fore he  was  in  debt  a  dollar,  and  were  dear- 
ly against  his  interest,  and  therefore  admis- 
sible as  evidence. 

1  Greenl.  Ev.  §  147;  Harriman  v.  Brown, 
S  Leigh,  697;  Thomas  v.  Lewis,  89  Va.  1, 
18  L.  R.  A.  170,  15  S.  E.  389. 

The  gift  of  the  stock  was  completed  as  of 
the  date  of  the  delivery  of  the  unindorsed 
scrip. 

3  Wait,  Act.  ft  Def.  491;  2  Redf.  Wills, 
p.  212  ff;  Lee  v.  Book,  llGratt.185;  Camp's 
Appeal,  36  Conn.  88,  4  Am.  Rep.  41;  Elam 
V.  Keen,  4  Leigh,  338.  26  Am.  Dec.  322 ;  Sw- 
ing V.  TSwing,  2  Leigh,  337;  Jones  v.  Ohen- 
4^hain^  10  Gratt.  259;  Graves,  Title  to  Pers. 
Prop.  p.  21;  Gifts  of  Personalty,  1  Va.  L. 
Reg.  871;  Basket  v.  Hassell,  107  U.  S.  614, 
27  L.  ed.  504,  2  Sup.  Ct.  Rep.  415;  Reed  v. 
-Copeland,  50  Conn.  472,  47  Am.  Rep.  663. 

The  ddivery  of  a  chose  in  action  without 
written  assignment  or  indorsement  suffices. 
12  Am.  ft  Eng.  Enc  Law,  p.  1023;  Wes- 
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terlo  V.  DeWitt,  36  N.  Y.  341,  93  Am.  Dec. 
518;  Grymes  v.  Hone,  49  N.  Y.  IT,  10  Am. 
Rep.  317;  V€<il  v.  Veal,  27  Beav.  303; 
Pierce  V.  Boston  Five  Cents  8av.  Bank,  129 
Mass.  431,  37  Am.  Rep.  371;  Qrover  v. 
Grover,  24  Pick.  261,  35  Am.  Dec.  319; 
Camp*s  Appeal,  36  Conn.  88,  4  Am.  Rep. 
40;  Marshall  v.  Russell,  93  Tenn.  261,  25 
S.  W.  1070;  Darlington,  Pers.  Prop.  p.  62; 
Sterling  v.  Wilkinson,  83  Va.  797,  3  S.  K 
533. 

The  by-laws  of  the  bank  appeal  solely  to 
the  relation  between  the  corporation  and  its 
stockholders;  to  the  question  who  shall 
vote,  to  whom  shall  dividends  be  paid.  They 
do  not  determine  the  title. 

The  subsequent  bequest  in  the  will  can- 
not affect  tbe  completed  gift. 

Fitzhugh  v.  Anderson,  2  Hen.  ft  M.  289, 
3  Am.  Dec.  625 ;  Reed  v.  Copeland,  50  Conn. 
472,  47  Am.  Rep.  668;  M*Kane  v.  Bonner, 
1  Bail.  L.  113;  Sanborn  v.  Goodhue,  28  N. 
H.  48,  59  Am.  Dec.  398;  Marston  v.  Mars- 
ton,  21  N.  H.  491. 

The  grant  of  the  stock  in  the  deed  of 
trust  to  B.  Green,  trustee,  cannot  affect  the 
gift. 

That  John  W.  Holland  continued  to  serve 
as  a  director  of  the  bank  cannot  affect  the 
gift. 

The  payment  of  dividends  to  John  W. 
Holland  cannot  affect  the  gift. 

Va.  Code,  1897,  §  2414,  does  not  apply, 
and  therefore  the  gift  is  not  thereby  void, 
as  complainants  contend. 

Thomas  v.  Lewis,  89  Va.  1,  18  L.  R.  A. 
170,  15  S.  E.  389. 

While  "goods  and  chattels"  are  very  com- 
prehensive terms,  they  do  not  always  em- 
brace "choses  in  action." 

Gregg  v.  Sloan,  76  Va.  497;  Gordon  v. 
RitBey,  76  Va.  694;  Bickle  v.  Chrisman,  76 
Va.  678;  Daily  v.  Warren,  80  Va.  623. 

If  it  cannot  be  predicated  "of  an  invisi- 
ble, intangible  thing  like  a  chose  in  action" 
that  it  may  "be  removed  from  one  county 
or  corporation  to  another  {Kirkland  v. 
Brv/ne,  31  Gratt.  132),  surely  "actual  pos- 
session" thereof  cannot  be  located.  When 
the  owner's  residence  was  removed  else- 
where, why  could  it  not  follow? 

Ihid. 

The  mischief  sought  to  be  remedied  by 
the  statute  does  not  attach  to  subjects  in- 
corporeal and  intangible,  like  choses  in  ac- 
tion, and  "actual  possession"  at  the  com- 
mon residence  of  donor  and  donee  cannot  be 
predicated  of  things  whose  situs  is  not  there. 

Young  v.  South  Tredegar  Iron  Co.  85 
Tenn.  189,  2  S.  W.  202. 

The  situs  of  stock  for  the  {Purposes  of  at- 
tachment and  execution  is  the  domidl  of  the 
corporation,  and  that  place  alone. 

23  Am.  ft  Eng.  Enc  Law,  p.  632. 

Certificates  of  stock  are  distinct  from  the 
shares  themselves. 

23  Am.  ft  Eng.  Enc.  Law,  p.  597;  Cook, 
Corp.  §  466;  Armour  Bros.  Bkg.  Co.  v.  St. 
Louis  Nat.  Bank,  113  Mo.  12,  20  S.  W.  690; 
Hallgarten  v.  Oldham,  135  Mass.  1. 

Tbe  stock  itself  was  incapable  of  manual 
delivery.    The  certificate  is  not  the  stocky 
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but  **mcre  evidence;"  it  "may  never  be  is- 
sued; it  is  not  essential  that  it  should  be. 
When  issued  the  certifiea/te  is  merely  for 
convenience." 

2  Thomp.  Corp.  S  2411;  Pariah  v.  St<me, 
14  Pick.  198,  25  Am.  Dec.  378. 

A  chose  in  action  may  be  the  subject  of  a 
gift,  which  will  puss  the  right  of  property 
if  the  intention  of  the  donor  is  clearly  ex- 
pressed by  acts  or  words. 

Ryall  v.  Rowles,  1  Ves.  Sr.  348,  2  White 
^  T.  I<ead  Gas.  in  Eq.  1646;  14  Am.  &  Eng. 
Enc.  Law,  p.  1019. 

Where  the  chose  of  action  is  a  bill,  prom- 
issory note,  or  other  written  instrument  pay- 
able to  order,  no  indorsement  of  the  instru- 
ment is  necessary. 

Ridden  v.  Thrall,  125  N.  Y.  572,  11  L.  R. 
A.  684,  26  N.  E,  629;  Walsh  v.  Sexton,  55 
Barb.  251;  Heed  v.  Copeland,  50  Conn.  472, 
47  Am.  Rep.  603;  Camp'e  Appeal,  36  Conn. 
83,  4  Am.  Rep.  40;  Marshall  v.  Russell,  93 
'  Tenn.  261,  25  S.  W.  1070;  Bell  v.  Moon,  79 
Va.  351;  Morrison  v.  Gruhb,  23  Gratt.  348; 
Bates  V.  Kempton,  7  Gray,  382;  Ch'over  v. 
Orover,  24  Tick.  261,  35  Am.  Dec.  319;  Mar- 
tin V.  Martin,  174  HI.  371,  51  N.  E.  691; 
Brotcn  v.  Brown,  18  Conn.  410,  46  Am.  Dec 
328;  Crook  v.  First  Nat,  Bank,  83  Wis.  31, 
52  N.  W.  1131. 

Subsequent  acts  or  words  cannot  affect  a 
previously  made  gift. 

14  Am.  &  Eng.  Enc.  Law,  p.  1051,  note; 
Fitchvgh  v.  Anderson,  2  Hen.  &  M.  289,  3 
Am.  Dec.  626;  M'Kane  v.  Bonner,  1  Bail. 
L.  113;  Sanborn  v.  Ooodhue,  28  N.  H.  48, 
59  Am.  Dec.  398;  Marston  v.  Marston,  21 
N.  H.  491. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

This  controversy  is  between  the  creditors  of 
John  W.  Holland,  deceased,  on  the  one  hand, 
and  Ola  F.  Holland,  the  widow  of  John  W. 
Holland,  on  the  other;  and  involves  the 
title  to  120  shares  of  the  capital  stock  of 
the  Merchants'  Bank  of  Danville.  The  ap- 
pellee, Ola  F.  Holland,  claims  the  stock  by 
virtue  of  a  parol  gift  alleged  to  have  been 
made  to  her  by  her  husband  prior  to  the 
creation  of  the  debts,  to  the  payment  of 
which  it  is  now  sought  to  subject  the  stock. 
The  claim  of  the  appellee  is  resisted  by  the 
creditors  upon  the  ground  that  no  valid  gift 
has  been  established,  and  in  support  of  this 
general  proposition  several  contentions  are 
made,  which  will  be  considered  in  proper  or- 
der. 

It  appears  that  in  1889  John  W.  Holland, 
then  advanced  in  life,  married  the  appellee, 
a  comparatively  young  woman;  that  he  was 
the  owner  of  120  shares  of  the  capital  stock 
of  the  Merchants'  Bank  of  Danville,  evi- 
denced by  a  single  certificate,  No.  45,  and 
that  as  early  as  January,  1892,  he  had  de- 
livered this  certificate,  without  indorsement, 
to  his  wife  as  a  gift  to  her  of  the  120  shares 
represented  by  it.  It  further  appears  that 
at  the  time  of  this  transaction  John  W.  Hol- 
land was  a  wealthy  man,  the  value  of  the 
fltock  in  question  being  but  a  small  part  of 
his  estate,  and  that  he  was  free  from  debt 
55  L.  R.  A. 


either  as  a  principal  or  as  surety  for  other 
persons.  It  further  appears  that  on  the 
30th  of  January,  1892,  the  appellee  bought 
and  had  delivered  at  her  house  an  iron  safe,, 
with  her  name  inscribed  thereon,  which  she 
kept  in  her  own  room,  and  in  which  she- 
placed,  on  that  day,  for  safe-keeping,  the 
certificate  of  stock  No.  45;  that  no  one  but 
herself  had  the  combination  to  this  safe,  or 
ever  thereafter  had  in  possession  the  stock, 
scrip  in  question,  or  exercised  any  control 
over  it.  Some  time  in  1896  the  appellee, 
having  been  advised  that  it  was  best  to  have 
the  stock  transferred  to  her  on  the  books  of 
the  bank,  produced  the  certificate  for  the- 
counsel  of  her  husband  to  write  the  assign- 
ment to  her.  This  was  done,  and  the  assign- 
ment duly  executed  by  the  husband.  It  fur- 
ther appears  that  on  January  2,  1897,  the- 
original  scrip.  No.  45,  was  delivered  to  the- 
bank,  and  scrip  No.  72,  in  the  name  of  the 
appellee,  issued  in  its  stead,  and  her  name- 
entered  on  the  books  of  the  bank  as  a  stock- 
holder. Up  to  January,  1897,  the  stock  had 
stood  in  the  name  of  John  W.  Holland,  and 
he  had  retained  his  position  as  one  of  the- 
airectors  of  the  bank,  and  all  dividends  de- 
clared on  the  stock  had  been  passed  to  bi» 
credit  with  the  bank,  or  a  check  g^ven  hin> 
therefor. 

It  further  appears  that  John  W.  Holland 
made  his  will  on  February  8,  1892,  in  which 
the  following  disposition  was  made  of  the 
stock  in  question :  "I  also  give,  devise,  and 
bequeath  unto  my  said  wife  one  hundred 
and  twenty  shares  of  the  stock  of  the  Mer- 
chants' Bank  of  Danville,  Virginia,  now  held 
and  owned  by  me;"  providing  further  on, 
that  the  stock  should  be  in  no  way  subject^ 
to  the  control  of  his  personal  representa- 
tives, except  BO  far  as  it  might  be  their  duty^ 
to  transfer  the  same  to  his  wife.  This  will* 
was  prepared  by  Judge  Berryman  Green,  a 
learned  lawyer,  who  had  been  for  many 
years  the  intimate  friend  and  counsel  of  the 
testator.  After  testifying  in  clear  and 
positive  terms  that  at  the  time  of  the  execu- 
tion  of  this  will  the  stock  certificate  in  ques- 
tion was  in  the  possession  of  the  appellee, 
and  that  John  W.  Holland  then  told  him  he- 
had  already  given  the  stock  to  his  wife. 
Judge  Green  says,  in  explanation  of  the  stock 
being  referred  to  in  the  will,  that  Mr.  Hol- 
land^ wished  to  mention  specifically  all  the- 
property  he  had  given  to  his  wife,  and  that, 
being  entirely  solvent  and  free  of  debt,  he- 
did  not  desire  to  make  the  gift  public,  be- 
cause it  would  involve  the  surrender  of  his. 
position  as  one  of  the  directors  in  the  bank. 
It  further  appears  that  on  January  1,  1897, 
John  W.  Holland,  having  become  heavily- 
involved  as  indorser  for  a  brother,  executed' 
a  deed  of  trust  for  the  benefit  of  his  credit- 
ors to  Judge  Berryman  Green.  In  that  deed 
the  stock  in  question  is  thus  referred  to: 
"Whatsoever  interest,  if  any,  said  party  of 
the  first  part  may  have  in  one  hundred  and 
twenty  shares  of  the  capital  st'^^k  of  the 
Merchants*  Bank  of  Danville  aforesaid : 
This  stock  having  been  given  and  transferred 
to  his  wife,  Ola  F.  Holland,  and  possession* 
thereof  delivered  to  her  long  piior  to  the 
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execution  of  this  deed,  the  party  of  the  first 
part  makes  no  claim  thereto,  apd  believes 
that  he  has  no  interest  therein;  but,  with 
a  view  of  protecting  her  as  far  as  possible 
in  the  event  of  any  claim  being  asserted 
thereto  by  creditors,  said  party  of  the  first 
part  hereby  assigns,  transfers,  and  sets  over 
all  interest,  legal  and  equitable,  whatso- 
ever, that  may  be  in  him  in  said  stock,  and 
directs  that  the  same  shall  not  be  sold  or 
disposed  of  unless  the  other  property  herein 
conveyed  shall  be  insufficient  to  meet  and 
paj  off  the  liabilities  secured  hereunder." 

In  the  bill  filed  by  Judge  Green,  trustee, 
asking  the  court's  aid  in  the  administration 
of  his  trust,  after  setting  forth  the  forego- 
ing clause  of  the  deed,  he  says:  "In  spite 
of  this  plain  and  explicit  disclaimer  of  the 
said  John  W.  Holland  of  any  and  all  in- 
terest in  the  stock  as  above  set  forth,  some 
of  the  creditors  secured  in  said  deed  have, 
through  their  counsel,  demanded  that  your 
orator,  as  trustee,  shall  take  immediate 
charge  of  the  said  stock  and  apply  the  same 
to  the  debts  secured,"  etc.  The  foregoing 
facts  are  sufficient  to  make  clear  the  several 
questions  presented  by  appellants  in  con- 
testing the  validity  of  appellee's  claim. 

It  is  not  necessary  to  pass  upon  the  com- 
petency of  Mrs.  Holland  as  a  witness  in  her 
own  behalf,  for,  independently  of  her  testi- 
mony, the  fact  of  the  gift  of  the  stock  as 
early  as  January,  1802,  and  the  unqualified 
possession  and  exclusive  control  of  the  orig- 
inal certificate  by  Mrs.  Holland  until  the 
same  was  surrendered  and  the  new  certifi- 
cate issued  in  her  name,  is  abundantly  estab- 
lished by  clear  and  conclusive  evidence. 

In  the  light  of  the  convincing  proof  of 
the  previous  gift  of  the  stock  to  the  wife, 
the  subsequent  conduct  of  Holland  in  em- 
bracing the  same  property  in  his  will  and 
deed  of  trust  is  confirmatory,  rather  than 
derogatory,  of  her  nrior  title.  The  lan- 
guage of  the  will,  especially  in  view  of  Judge 
Green's  explanation  of  the  motive  for  men- 
tioning the  stock,  and  his  testimony  that 
prior  to  drafting  the  will  the  testator  had 
advised  him  of  the  previous  gift  of  this 
stock  to  his  wife,  makes  it  clear,  we  think, 
that  it  was  not  intended  thereby  to  affect 
the  previous  gift,  but  to  facilitate,  in  case 
of  the  testator's  death,  the  due  legal  trans- 
fer of  the  stock  on  the  books  of  the  bank. 
The  language  of  the  deed  of  trust,  which 
was  made  five  years  after  the  original  gift, 
in  a  distinct  and  emphatic  recognition  of 
the  gift  as  made  long  prior  to  the  execution 
of  the  deed,  and  a  disclaimer  of  all  right  to 
or  interest  in  the  stock.  The  language 
nwd  in  conveying  the  stock  can  bear  no 
ether  construction  -  than  that,  in  the  event 
of  a  successful  adverse  claim  by  creditors, 
the  grantor  desired  to  provide  how  the 
trustee  should  handle  the  stock  to  secure  the 
beat  results  for  his  wife.  If,  however,  these 
instruments,  made  and  executed  by  John  W. 
Holland,  subFequent  to  the  gift  of  the  stock, 
were  susceptible  of  a  different  construction, 
tb(»y  were  his  acts,  and  not  the  acts  of  his 
wife.  She  was  not  privy  to  either  the  will 
or  the  deed,  and  is  not  claiming  under 
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either,  but  holds  her  title  superior  to  both, 
and  her  rights  cannot  be  anected  thereby. 
Xor  could  the  payments  of  dividends  to- 
John  W.  Holland  after  the  stock  was  givea 
to  his  wife  affect  her  right.  The  stock 
continued  to  stand  in  his  name  until  Janu- 
ary, 1897,  and  it  was  therefore  natural  that 
the  dividends  should  be  passed  to  his  credit 
on  the  books  of  the  bank.  This  may  have^ 
been  done  with  the  wife's  knowledge,  and 
without  objection  on  her  part;  but,  be  that 
as  it  may,  the  circumstance  is  overcome  by 
the  clear  proof  of  the  gift. 

It  is  contended  by  the  appellants  that  all- 
statements  made  by  the  witnesses  Berrymanr 
Green,  W.  W.  Holland,  and  Mary  8.  Fowlkes 
of  admissions  made  by  John  W.  Holland 
that  he  had  given  the  stock  to  his  wife  are 
inadmissible,  because,  if  he  were  now  living, 
he  would  be  incompetent  to  testify  to  the- 
same  fact.  It  must  be  borne  in  mind  that 
the  statements  of  John  W.  Holland,  sought 
to  be  excluded,  were  made  by  him  when  he- 
was  entirely  free  from  debt.  The  question 
is,  therefore,  whether  declarations  of  a  hus- 
band, who  is  free  from  debt  at  the  time  the^ 
declarations  are  made,  are  admissible  to- 
prove  a  gift  in  favor  of  his  wife.  Upon 
well-settled  principles,  we  answer  this  ques- 
tion in  the  affirmative.  Not  only  was  the^ 
gift  in  question  made  when  the  donor  waa 
free  from  debt,  but  his  declarations  touching 
the  gift  were  practically  contemporaneous 
therewith,  and  made  when,  as  shown  by  th& 
record,  from  the  nature  of  things,  he  could 
have  had  no  suspicion  of  the  financial  diffi- 
culties in  which  he  was  subsequently  in- 
volved by  the  speculations  of  his  brother. 
The  case  of  Masaey  v.  Yaneey,  90  Va.  626, 
19  S.  E.  184,  relied  on  by  appellants,  does- 
not  conflict  with  the  conclusion  that  the  dec- 
larations of  John  W.  Holland  were  admissi- 
ble. In  that  case  Massey  and  his  wife  were- 
living,  and  both  were  parties  to  the  suit. 
The  assignment  there  under  consideration 
was  made  after  the  indebtedness  was  cre- 
ated, and  the  object  of  introducing  the  ad- 
missions of  Massey  was  to  show  that  he  had 
no  interest  in  the  subject  of  the  assignment 
made  by  him,  but  that  it  belonged  to  his- 
wife.  The  court  held  that  Massey  could  vrnt 
have  been  a  competent  witness  in  his  wife's 
favor,  and  that  his  declarations  made  under 
the  circumstances  were  equally  inadmissible. 
That  case  has  no  application  to  the  one  be- 
fore us,  where  the  declarations  relied  on^ 
were  made  at  a  time  when  the  donor  was 
free  from  debt,  and  therefore  against  inter- 
est, and  without  the  slightest  temptation  to- 
make  such  declarations  falsely.  Nor  is  the 
contention  sound  that  such  admissions  are 
inhibited  by  act  1897-98,  p.  763,  declaring 
that  "neither  the  husband  nor  wife  shall  be 
competent  to  testify  for  or  against  each 
other  in  any  proceeding  by  a  creditor  ta 
avoid  or  impeach  any  conveyance,  gift  or 
sale  from  the  one  to  the  other  on  the  ground 
of  fraud  or  want  of  consideration,"  etc.  It 
is  clear  that  the  policy  of  this  statute  was 
to  prevent  the  husband  or  wife  from  testify- 
ing in  favor  of  the  other  in  support  of  a 
gift  made  when  the  donor  was  indebted,  for 
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the  obviouB  reason  that  declarations  or  tes- 
timony ffiven,  after  the  donor  was  in  debt, 
to  sustain  a  prior  transfer,  are  suspicious 
and  daneerous.  But  neither  the  letter  nor 
spirit  of  the  statute  forbids  declarations 
made  by  the  husband  before  he  was  in  debt 
from  bein^  introduced  in  proof  of  the  ^ft. 
Such  admissions  are  free  from  all  suspicion, 
and  are  governed  by  the  general  principles 
of  the  law  with  respect  to  declarations 
against  interest. 

To  hold  inadmissible  the  declarations  of 
the  husband  made  under  the  circumstances 
of  the  case  in  judgment,  would  be,  as  said 
by  the  learned  judge  of  the  circuit  courts  to 
defeat  a  class  of  ^nefactions  which,  under 
certain  conditions,  are  not  only  lawful,  but 
are  in  a  high  degree  commendable. 

It  is  further  contended  by  appellants 
that  the  ^ift  of  the  stock  by  John  W.  Hol- 
land to  his  wife  was  not  complete,  because 
the  certificate  delivered  to  her  was  not  in- 
dorsed, the  power  of  attorney  to  transfer 
the  shares  not  being  si^ed  by  the  donor. 
This  position  is  not  tenable.  It  is  well  set- 
tled by  the  modem  authorities  that  choses  in 
action  not  negotiable,  and  negotiable  paper 
not  indorsed,  may  be  the  subject  of  a  gift, 
and  that  a  delivery  which  vests  in  the  donee 
the  equitable  title  is  sufficient  without  a 
complete  transfer  of  the  legal  title.  The  de- 
livenr,  therefore,  of  a  o^ificate  of  stock 
-unindorsed,  bv  the  donor  to  the  donee,  with 
intent  to  transfer  title  by  way  of  gift,  is  ef- 
fectual as  an  equitable  assignment,  although 
no  legal  title  passes  for  want  of  an  indorse- 
ment and  transfer  on  the  books  of  the  bank. 
3  Wait,  Act.  ft  Def.  pp.  491,  606;  Thomp. 
Priv.  Corp.  {  2930;  Graves,  Title  to  Pers. 
Prop.  p.  21;  Ijcyson  v.  Davia,  17  Mont.  220, 
31  L.  R.  A.  429,  42  Pac.  775;  Basket  v.  Has- 
•ell,  107  U.  S.  602,  27  L.  ed.  500,  2  Sup.  Ct 
Rep.  415;  Thomas  v.  Lewis,  89  Va.  1,  18  L. 
R.  A.  170,  15  S.  E.  389.  In  the  case  last 
cited  the  gift  under  consideration  was  ac- 
complished by  the  delivery  to  Bettie  Lewis 
of  the  keys  to  a  safety-deposit  box,  which 
was  in  a  vault  in  the  Planters'  Bank.  An 
inspection  of  the  record  shows  that  among 
the  contents  of  the  safety-deposit  box  were 
certain  stocks,  some  of  which  had  been 
bought  by  Thomas  and  not  indorsed  by 
him,  and  others  stood  in  his  name;  and 
none  of  them  had  been  indorsed  or  trans- 
ferred on  the  back  to  the  donee,  Bettie 
Lewis.  The  court  held  that  all  the  stocks  in 
the  box  had  been  sufficiently  delivered  by 
the  delivery  of  the  keys  to  the  box  contain- 
ing the  certificates.  It  would  seem  that,  if 
the  delivery  of  the  keys  to  a  box  containing 
unindorsed  certificates  of  stock  was  suffi- 
cient to  constitute  a  transfer  of  the  equi- 
table title  to  the  stock  represented  by  those 
certificates,  a  fortiori,  the  delivery  of  the 
certificates  themselves  would  have  been 
deemed  a  sufficient  delivery  to  vest  title  in 
the  donee. 

In  Basket  ▼.  Hassell,  107  U.  S.  602,  27 
L.  ed.  500,  2  Sup.  Ctw  Rep.  415,  it  was  re- 
garded as  unquestionable  that  a  delivery  of 
the  certificate  of  deposit  involved  therein 
to  the  donees  without  an  indorsement  would 
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have  transferred  the  whole  title  and  inter- 
est of  the  donor  in  the  funds. 

We  hold,  therefore,  that  it  was  not  indis- 
pensable to  the  validity  of  the  transfer  of 
the  stock  in  question  that  there  should  have 
been  any  indorsement  on  the  back  of  the 
certificate,  or  transfer  on  the  books  of  the 
bank;  that  the  delivery  of  the  certificate, 
without  indorsement,  by  John  W.  Holland 
.to  his  wife,  with  intent  to  give  her  the  stock 
vested  in  Mrs.  Holland  the  complete  equi- 
table title,  and  devested  her  husband  of  all 
present  control  and  dominion  over  the  same. 
The  only  effect  of  the  subsequent  indorse- 
ment of  the  certificate  and  transfer  of  the 
stock  on  the  books  of  the  bank  was  to  vest 
in  the  donee  the  leg^  title  to  that  in  which 
she  already  had  the  beneficial  interest.  This 
she  could  have  compelled  if  it  had  not  been 
done  voluntarily. 

The  remaining  question  is  whether  § 
2414  of  the  Ck)de  applies  to  the  rift  in  ques- 
tion, and  renders  it  invalid,  because  the 
donor  and  donee  were  husband  and  wife,  re- 
siding toother,  at  the  time  of  the  gifL 
That  section  is  in  these  words:  "No  gift 
of  any  goods  or  chattels  shall  be  valid,  un- 
less by  deed  or  will,  or  unless  actual  pos- 
session shall  have  come  to  and  remained 
with  the  donee,  or  some  person  claiming  un- 
der him.  If  the  donor  and  donee  reside  to- 
gether at  the  time  of  the  gift,  possession  at 
the  place  of  their  residence  shall  not  be  a 
sufficient  possession  within  the  meaning  of 
this  section." 

The  answer  to  this  question  depends  upon 
whether  the  words,  "goods  or  chattels,"  in 
the  section  quoted,  were  intended  to  em- 
brace choses  in  action.  We  have  given  this 
subject  the  earnest  consideration  it  deserves, 
and  have  found  the  conclusion  irresistible 
that  the  terms  "goods  or  chattels,"  employ- 
ed in  §  2414,  were  not  intended  to  include 
choses  in  action,  but  were  only  designed  to 
cover  tangible  and  visible  property. 

A  chose  in  action  is  defined  by  Kent  as  a 
personal  right  not  reduced  into  possession, 
but  recoverable  by  a  suit  at  law.  Money 
due  on  bond,  note^  or  other  contract,  dam- 
ages due  for  breach  of  contract,  for  the  de- 
tention of  chattels,  or  for  torts,  are  in- 
cluded under  this  general  head  or  title  of 
things  in  action.  2  Kent,  Com.  11th  ed. 
*351.  Any  right  which  has  not  been  reduced 
to  possession  is  a  chose  in  action.  1  Par- 
sons, Contr.  chap.  14,  |  1.  A  chose  in  ac- 
tion is  a  mere  right  of  action  to  a  personal 
chattel  not  in  actual  possession.  Purdue  v. 
Jackson,  cited  by  Judge  Allen  in  Yerby  t. 
Jjynch,  3  Gratt.  494. 

\  Bouvier,  Inst.  p.  191,  says  that  a  dis- 
tinction must  be  made  between  the  security 
or  the  evidence  of  the  debt  and  the  thing 
due.  A  deed,  a  bill  of  exchange,  or  prom- 
issory note,  may  be  in  the  possession  of  the 
owner,  but  the  money  or  damages  due  on 
them  are  no  less  choses  in  action.  This  dis- 
tinction is  to  be  kept  in  view.  The  chose 
in  action  is  the  money,  damages,  or  thing 
owing.  The  bond  or  note,  etc.,  is  but  the 
evidence  of  it.    There  can,  in  the  nature  ol 
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things,  be  no  present  poesession  of  a  thing 
irhicn  lies  merely  in  action. 

Xow,  the  "goods  and  chattds/'  the  subject 
of  the  gift  under  S  2414,  must,  by  the  terms 
of  the  section,  be  capable  of  actual  posses- 
sion,— "shall  have  come  to  and  remained 
with  the  donee,  or  some  person  claiming  un- 
der him."  Such  possession  can  only  be  pre- 
dicated of  some  visible,  tangible,  movable 
ihing,  and  hence  the  subsequent  language 
serves  to  explain  and  limit  the  meaning  of 
the  general  terms  which  go  before,  and  ex- 
cludes the  idea  that  they  were  intended  to 
include  mere  "choses  in  action,"  which,  as 
such,  are  incapable  of  actual  possession. 

The  Code  is  one  act,  prepared  and  adopted 
as  such,  and  therefore,  in  construing  §  2414, 
we  are  not  confined  to  the  language  of  that 
section,  but  can  look  to  other  sections  of  the 
€ode,  where  the  same  terms  are  employed. 
It  would  extend  this  opinion  to  a  most  un- 
reasonable length  to  attempt  a  reference  to 
each  of  the  sections  in  which  the  words 
^goods  or  chattels"  or  "goods  and  chattels" 
are  used.  It  must  suffice  to  say  that  when- 
ever it  is  intended  to  describe  the  whole  in- 
terest or  estate,  the  defined  terms  "real  es- 
tate" and  "personal  estate"  are  generally 
employed,  and,  whenever  less  than  the  whole 
is  intended,  different  language  is  used. 
An  examination  of  the  Code  will  show  that 
in  no  instance  are  the  words  "goods  and 
chattels"  or  "goods  or  chattels"  used  as  the 
equivalent  of  "personal  estate"  as  defined, 
tmt  always  in  the  limited  sense  of  visible, 
tangible,  movable  personal  chattels — such  as 
are  objects  of  the  senses — deliverable  in  ape- 
CIS.  For  example,  S  627  provides  that,  when 
the  officer  cannot  find  sufficient  "goods  or 
chattels"  to  distrain  for  taxes  or  levies,  he 
may  proceed  to  collect  the  same  by  garnish- 
ment; that  is,  by  subjecting  the  choses  in 
action  of  the  delinquent  taxpayer. 

Sections  2414,  2461,  2462,  2466,  and  2560 
all  relate  to  gifts,  loans,  sales,  or  partition 
of  the  same  kind  of  property  described  by 
the  same  terms,  namely,  "goods  or  chattels," 
or  "goods  and  chattels."  They  are  closely 
connected  in  subject-matter  and  in  the  lan- 
guage employed,  and  it  can  hardly  be  doubt- 
ed that  whatever  was  meant  by  the  words 
^goods  or  chattels"  or  "goods  and  chattels" 
in  either  one  of  these  sections  must  have 
leen  intended  of  the  same  words  in  each  of 
the  other  sections.  This  court  has  decided 
that  the  words  "goods  and  chattels,"  in  S 
2465,  mean  visible,  tangible,  personal  prop- 
erty only;  that  they  do  not  include  choses 
in  action.  Kirkland  v.  Brune,  31  Gratt.  126. 
This  decision  has  since  been  repeatedly  fol- 
lowed. 

Sections  2414  and  2465  are  so  closely  re- 
lated as  to  the  subject-matter  of  gifts  that 
they  may  be  said  to  be  tn  pari  materia^  and 
•hould  be  construed  together.  Both  relate 
to  goods  and  chattels;  S  2414  wholly,  and 
%  2465  in  part.  There  can  be  no  good  rea- 
son why  the  words  "goods  or  chattels"  or 
^goods  and  chattels"  should  have  a  meaning 
in  §  2465  that  they  do  not  have  in  9  2414. 
As  to  the  rule  of  construing  statutes  in  pari 
materia  and  the  application  of  the  rule  in 


construction  of  the  Code,  see  Dillard  v. 
Thornton,  29  GraiU  on  page  396;  Eaaley  r. 
Barkadale^  75  Va.,  on  page  281. 

From  our  review  of  the  several  sections 
of  the  Code  in  which  the  words  "goods  or 
chattels"  or  "goods  and  chattels"  are  found, 
it  seems  clear  that  these  terms  in  every  in- 
stance are  limited  in  meaning  to  corporeal 
personal  property.  If  it  was  intended  by 
their  use  in  §  2414,  or  any  other  section,  to 
comprehend  all  property  not  real,  incorpo- 
real as  well  as  corporeal  personal  property, 
it  is  strange  that  the  legislature  did  not 
make  its  meaning  plain  by  the  use  of  the 
terms  "personal  estate."  Those  terms  are 
defined  by  the  Code,  and,  as  defined,  include 
every  possible  property  interest  except  real 
estate.  Throughout  the  Code  the  terms 
"personal  estate"  are  employed  whenever 
personal  property  in  its  most  extensive 
sense  is  intended. 

The  history  of  this  legislation  sheds  light 
upon  the  question  under  consideration,  and 
fortifies,  we  think,  the  view  that  choses  in 
action  were  not  intended  to  be  embraced  by 
the  terms  "goods  or  chattels,"  used  in  S 
2414.  The  first  act  was  passed  in  1757, 
and  from  that  time  until  the  revisal  of  the 
Code  in  1849 — ^nearly  one  hundred  years — 
the  law  was  confined  to  gifts  of  slaves.  At 
the  revisal  of  1849  two  important  changes 
were  made.  After  the  word  "slave"  were 
inserted  "or  of  any  goods  or  chattels,"  and 
a  new  clause  was  added  at  the  end  of  the 
section  in  these  words:  "If  the  donor  and 
donee  reside  together  at  the  time  of  the  gift 
possession  at  the  place  of  their  residence 
shall  not  be  a  sufficient  possession  within 
the  meaning  of  this  section."  Code  1849, 
chap.  116,  i  1.  With  the  words  "of  a  slave 
or"  stricken  out,  the  law,  as  found  in  the 
Code  of  1849,  has  be^i  carried  into  S  2414 
of  the  present  Code.  Slaves  were  chattels. 
Though  not  specifically  named,  th^  were 
always  considered  as  embraced  in  the  terms 
"goods  or  chattels,"  and  under  the  rule 
ejuadem  generis,  which  is  applicable  in  this 
case,  the  goods  or  chattels  mentioned  in  8 
2414  must  be  regarded  and  treated  as  of  the 
same  class  or  lund  of  chattels  to  which  a 
slave  belonged;  that  is,  visible,  tangible, 
movable  personal  property.  It  was  to  this 
kind  of  property — slaves — ^the  language 
''actual  possession  coming  to  and  remaining 
with  the  donee  or  some  person  claiming  un- 
der him"  was  first  applied  in  1787.  The 
same  language  remains  to-day,  and,  though 
the  word  ''slave"  has  been  stricken  out 
since  the  words  "goods  and  chattels"  were 
inserted,  that  circumstance  does  not  render 
the  rule  less  applicabla  Sedgw.  Stat,  k 
Const.  L.  1st  ed.  p.  250. 

Counsel  for  the  appellee  have  furnished 
us  with  the  very  learned  and  able  brief  of 
the  late  Judge  E.  C.  Burks  in  the  case  of 
Thomas  v.  Letoia,  89  Va.  1,  18  L.  R.  A.  170, 
15  S.  £.  389,  as  their  argument  touching  the 
proper  construction  of  §  2414.  That  valu- 
able paper  has  been  freely  used  and  quoted 
AS  the  best  means  of  expressing  in  a  dear 
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and  satisfactory  manner  the  court's  view  of 
the  question  under  consideration. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from,  and  it  is  affirmed. 

.     Keith,  P.,  and  Wl&itile,  J.,  absent. 


City  of  DANVILLE,  Plff,  in  Err., 

V. 

J.  D.  ROBINSON. 


( 


Va., 


) 


1.  A  proirlston  of  a  city  ebarter  forbld- 
dlnir  inembers  of  tbe  eommoit  coun- 
cil to  contract  with  the  city  will  not  de- 
bar one  from  recovering  damages  in  case  he 
is  injured  by  the  defective  condition  of  a 
street. 

S.  That  one  injured  by  a  defect  tn  a 
ctty  street  waa  a  member  of  tbe  ctty 
council  will  not  prevent  his  recovering 
damages  for  the  injury  if  he  was  not  a  mem- 
ber of  the  committee  having  supervision  of 
the  highways,  and  was  not  charged  with  the 
duty,  or  given  the  power,  to  make  repairs. 

8.  A  traveler  injured  by  a  defect  in  a 
biffbway  is  not  debarred  from  recovering 
therefor  by  the  fact  that  he  knew  its  con- 
dition to  be  unsafe,  unless  the  danger  was 
obvious  and  imminent. 

4.  W^hetber  or  not  a  person  walkinar 
in  tbe  vravon  track  of  a  bridare»  which 
is  safe,  is  guilty  of  negligence  in  leaving  it 
and  entering  upon  the  sidewalk  to  avoid  a 
passing  team,  by  reason  of  which  he  Is  in- 
jured through  a  concealed  defect  in  tbe  side- 
walk, is  a  question  for  the  Jury. 

(June  20,  1901.) 

ERROR  to  the  COTporation  Court  ol  Dan- 
ville to  review  a  judgment  in  favor  of 
SlaintifT  in  an  action  brought  to  recover 
amages  for  personal  injuries  alleged  to 
have  been  caused  by  a  defeotive  sidewailc. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  R.  Miller  for  plaintiff  in 
error. 

Measra.  Peatrosa  Sb  Harris,  for  defend- 
ant in  error: 

Travelers  are  not  forbidden  by  the  law  to 
use  a  public  way  because  its  condition  is 
unsafe,  although  that  is  known  to  them,  un- 
less the  unsafe  condition  is  patent  and  ob- 
vious, and  such  as  to  make  danger  obvious 
and  imminent. 

Gordon  v.  Richmond,  83  Va.  439,  2  S.  E. 
727:  Russell  v.  Monroe,  116  N.  C.  720,  21  S. 
K.  560;  Altoona  v.  Lotz,  114  Pa.  238,  60 
Am.  Rep.  346,  7  Atl.  240;  Evans  v.  Utica, 
6ft  N.  Y.  166;  Lynchburg  v.  Wallace,  95  Va. 
640,    29    S.    £.    675;    Madison    County    v. 

Note. — As  to  power  of  officer  to  contract  with 
the  public  body  or  municipality  which  he  rep- 
resents, see  Tippecanoe  County  v.  Mitchell 
(Ind.)  15  L.  R.  A.  620,  and  note;  also  Findlay 
V.  Pertz  (C.  C.  App.  6th  C.)  29  L.  R.  A.  188; 
CaplUl  Gas  Co.  v.  Young  (Cal.)  29  L.  R.  A. 
468 ;  and  Berka  v.  Woodward  (Cal.)  45  L.  R.  A. 
420. 
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Broucn,  80  Ind.  48;  Prince  Oeorg^s  Countj^ 
V.  Burgess,  61  Md.  29,  48  Am.  Rep.  88;. 
Thomp.  Neg.  §  52,  p.  1203. 

The  case  here  is  not  one  in  which  the  de- 
fendant in  error  was  charged  with  the  duty» 
and  given  the  means  and  power,  to  repair 
or  renew  the  sidewalks  to  the  bridge,  and 
neglected  it,  and  thereby  brought  on  himself 
the  injury  he  complains  of. 

Perry  v.  Worcester,  6  Gray,  544. 

If  the  bridge  w«s  in  unsound  condition^ 
and  the  fact  was  known  to  plaintiff,  he  was- 
not  thereby  prevented  or  forbidden  to  use 
it  for  travel,  provided  he  used  reasonable 
care,  in  passing  along  it,  to  avoid  injury 
in  consequence  thereof,  and  provided  the 
city,  having  knowledge  of  this  u>i»ound  con- 
dition of  the  bridge,  kept  or  permitted  it  to- 
be  kept  open  and  used  as  a  public  highway. 

Gordon  v.  Richmond,  83  Va.  441,  2  S.  £. 
727. 

The  power  and  duty  at  keeping  the  bridge- 
in  reaaonably  safe  repair  for  use  by  travd- 
ers  was  imposed  upon  the  city  by  its  char- 
ter, p.  35,  and  the  act  of  assembly,  p.  37. 

Noble  V.  Richmond,  31  Gratt.  271,  31  Am. 
Rep.  726. 

Messrs,  Christian  A  Ohristian  also  for 
defendant  in  error. 

Oardwell,  J.,  delivered  the  opinion  of 
the  oourt: 

This  is  a  suit  brought  in  the  corporation 
court  of  the  city  of  Danville  by  J.  D.  Robin- 
son to  recover  damages  for  injuries  to  him^ 
caused,  as  is  alleged,  by  the  negligence  of 
the  city  in  not  keeping  its  streets,  walk- 
ways, etc.,  in  a  reasonably  safe  condition, 
and  the  verdict  and  judgment  is  for  the: 
plaintiff  for  the  sum  of  $1,500,  to  which 
judgment  the  defendant  city  was  awarded  a. 
writ  of  error  by  this  court. 

Forming  a  part  of  Main  street,  the  most 
public    thoroughfare    through    the    city    oT 
Danville,  in  almost  continuous  use  day  and 
night,  is  an  iron  bridge  spanning  Dan  river. 
The  parts  of  the  city  lying  on  either  side  of 
the  river  are  connected  by  this  bridge,  which 
is  about  840  feet  long,  and  as  a  highway 
across  the  river  consists  of  a  wagon  or  car- 
riageway 22  feet  widei,  with  a  sidewalk  5- 
feet  wide  for  the  use  of  pedestrians  on  each 
side  of  the  wagonway.    The  floors  of  the- 
wagonway  and  (rf  the  sidewalks  and  the  sills 
on  which  they  rest  are  of  wood;  the  rest  of~ 
the  bridge  is*  of  iron  and  stone.    There  i» 
no  partition  separating  the  wagonway  from, 
the  sidewalks  on  either  side,  except  the  iron 
uprights   of  the  framework  at  the  super- 
structure  of  the  bridge.     On  the  occasion  of* 
the  injuries  for  which  this  suit  is  brought, 
the   defendant   in   error    (plaintiff   below),, 
about  0  o'clock  at  night,  was  going  from^ 
that  portion  of  the  city  lying  on  the  south 
of  the  river  to  his  home  on  the  north  side. 
He  entered  upon  the  bridge  on  the  east  or 
right  side- thereof,  and  walked  in  the  wagon- 
way, because  better  lishted,  as  he  says,  till 
about  two  thirds  of  the  way  across,  when, 
he  discovered  that  a  carriage  following  was 
gaining  on  him,  and  a  wagon  going  in  an 
opposite  direction  traveling  on  the  west  aida- 
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of  the  bridge  approaching;  whereupon,  and 
just  as  the  wagon  passed  him,  he  stepped 
upon  the  sidewalk  to  his  right,  and,  after 
walking  thereon  a  distance  of  some  60  or 
more  feet,  one  of  the  planks  of  the  sidewalk 
gave  way,  or  turned,  letting  his  foot  through 
the  floor,  and  throwing  him  down,  breaking 
his  leg,  and  causing  him  other  injuries. 

Plaintiff  in  error,  the  city  of  DanvUle, 
had  exclusive  control  of  the  bridge;  it  was 
wholly  within  the  oorporate  limits  of  the 
city ;  and  by  its  charter  the  city  was  charged 
with  the  duty  of  keeping  the  bridge  in  re- 
pair, and  in  a  reasonably  safe  condition  for 
the  use  of  persons  traveling  over  it. 

August  25,  1896,  the  committee  selected 
by  the  city's  council,  and  known  as  the 
"street  and  bridge  committee,"  reported  to 
the  council  that  the  sidewalks  on  the  bridge 
were  in  an  unsafe  condition  and  recom- 
mended that  the  committee  be  authorized  to 
expend  $1,550  in  repairing  them.  With  this 
report  was  filed  a  report  of  the  city's  engi- 
neer, to  the  effect  that,  while  the  sidewalks 
of  Uie  bridge  were  not  then  dangerous,  it 
was  unsafe  to  allow  them  to  be  continued 
in  use  through  the  winter  without  renewal. 
Under  the  rules  of  the  council,  the  report 
of  the  committee  had  to  lie  over  ten  days, 
and  no  action  was  taken  thereon  till  Decem- 
ber 14,  1896,  when  it  was  recommitted  to 
the  committee  for  further  investigation,  with 
the  view  of  having  the  cost  of  the  repairs 
to  the  sidewalks  of  the  bridge  done  at  less 
expense  than  as  propoeed  by  the  committee. 
At  a  meeting  of  the  council  January  12, 
1S97,  the  committee  again  reported  that  the 
costs  of  the  repairs  to  the  sidewalks  could 
not  be  reduced  below  the  eetimate  in  their 
former  report,  specifying  the  unsoundness  of 
the  sills  on  and  along  which  the  handrail- 
ing  runs,  as  being  the  special  cause  of  dan- 
ger. It  was  then  provided  that  $20  or  $25  be 
expended  to  put  up  an  inner  railing  along 
the  sidewalks  to  prevent  persons  from  com- 
ing in  contact  with  the  outer  iron  railing, 
and  thus  relieve  the  situation.  This  was 
done,  and  at  intervals  between  titiat  time 
and  September,  1898,  when  defendant  in  er- 
ror received  his  injuries,  the  decayed  planks 
on  the  sidewalks  at  different  places  were 
taken  out,  and  new  planks  put  in  their 
place;  but  the  sills  upon  which  they  rested 
were  not  renewed,  althoueh  the  council  were 
informed  by  its  street  and  bridge  committee, 
and  by  the  city's  engineer  in  1896,  that  they 
were  rotten,  and  in  an  unsafe  condition, 
whicii  was  not  an  open  and  obvious  danger 
to  pedestrians  crossing  the  bridge.  It  ap- 
pears that  the  immediate  cause  of  the  in- 
juries sustained  by  defendant  in  error  was 
the  decayed  condition  of  the  sills  under  the 
sidewalks  of  the  bridge,  as  the  plank  which 
gave  way  and  let  Mm  through  the  floor 
would  not  have  done  so  had  not  the  sill  to 
which  the  opposite  end  was  nailed  been  so 
decayed  that  it  would  not  hold  the  nails. 

I^efendanit  in  error  was  a  member  of  the 
city  council  from  July,  1896,  till  after  this 
accident  to  him,  but  was  at  none  of  the 
meetings  of  the  council  at  which  the  mattM* 
of  the  repairs  to  the  atdewaiks  of  the  bridge 
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was  brought  to  the  attention  of  the  council 
except  that  of  August  25,  1896,  when  the 
report  of  the  stre^  and  bridge  committee 
was  filed,  and  went  over  under  the  rules; 
and  he  was  at  no  time  a  member  of  that 
committee,  nor  had  any  duties  to  perform 
as  a  member  of  the  council  which  brought 
to  his  special  attention  the  condition  of  the 
streets  and  bridges  of  the  city. 

It  is  contended  tliat  defendant  in  error 
cannot,  in  any  event,  be  allowed  to  recover 
in  this  action:  First,  because  he  was  a 
member  of  the  council  from  the  time  that 
the  defects  in  the  sidewalks  of  the  bridge 
were  first  brought  to  the  notice  of  the  ooun- 
cil  till  after  the  accident  to  him;  and,  sec- 
ond, because  a  councilman  is  not  allowed  to 
contract  with  his  city,  such  contracts  being, 
under  the  charter  of  the  city  and  the  gen- 
eral law  of  the  state,  void* 

The  authorities  cited  in  support  of  this 
second  proposition  have  no  sort  of  applioa- 
tion  to  this  case^,  and  those  relied  on  to  sup* 
port  the  first  do  not  sustain  the  contention. 
They  are  Todd  v.  Rowley,  8  Allen,  51; 
Wood  V.  Waterville,  4  Mass.  422,  and  the 
same  case  in  5  Mass.  294.  The  last  two 
named  only  hold  that  a  surveyor  of  high- 
ways may  recover  against  his  town  damages 
happening  to  him  through  a  defect  in  the 
highway,  ui^ess  the  def^  arises  from  the 
surveyor's  own  neglect ;  in  other  words,  that 
when  a  surveyor  of  highways,  obliged  by 
law  effectually  to  repair  the  ways  within 
his  district,  who  has  the  means  with  which 
to  do  so  placed  at  his  disposal,  or  can  ob- 
tain such  means  by  applying  to  his  town  au- 
thorities, and  sustains  an  injury  by  reason 
of  his  neglect  of  duty  in  these  respects,  he 
cannot  recover  in  damages. 

In  Todd  V.  Rowley,  8  Allen,  61,  it  was 
held  that  a  city,  whose  officers,  in  repair- 
ing a  bridge,  tiiough  acting  in  the  honest 
exercise  of  their  discretion,  narrow  the 
space  for  the  passage  of  the  water  so  as  in 
times  of  freshet  to  set  it  back  upon  a  mill, 
is  liable  for  the  injury  thus  occasioned,  in 
an  action  of  tort,  even  if  the  owner  of  the 
mill  was  a  member  of  the  oommittee  of  the 
city  council  on  whose  report  the  alteration 
was  made.  The  opinion  bv  Shaw,  Ch.  J., 
in  Perry  v.  Worcester,  6  Gray,  547,  says: 
That  for  the  default  in  adopting  a  plan  for 
the  bridge,  not  contrived  with  sufficient  skill 
and  with  a  proper  regard  to  the  volume  of 
water,  the  strength  and  rapidity  of  the  cur- 
rent at  all  seasons,  and  the  capacity  of  the 
waterways  to  discharge  it,  the  members  of 
the  committee  cannot  be  held  personally  es- 
topped from  asserting  their  rights. 

There  is  nothing  in  the  relation  that  de- 
fendant in  error  bore  to  the  city  government 
oi  Danville,  when  he  sustained  the  injuries 
complained  of,  that  makes  the  principle 
enunciated  in  Wood  v.  Waterville,  4  Mass. 
422,  appdicable  to  his  case.  He  was  not 
charged  with  the  duty,  and  given  the  means 
and  power,  to  repair  or  renew  the  sidewalks 
of  the  bridge  in  question  and  neglected  it. 
He  was  not  even  a  member  of  the  street 
and  bridge  committee  of  the  council,  which 
had  special  supervision  of  the  streets  and 
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bridges  of  the  city,  but  only  one  of  the  sev- 
entaen  members  of  the  council. 

Whether  or  not  defendant  in  error  was 
fniilty  of  negligence  contributory  to  his  In- 
jury WHS  a  question  for  the  jury  under  prop- 
er instructions  of  the  court. 

The  court  gave  five  instructions,  offered 
by  defendant  in  error,  to  all  of  which  plain- 
tiff in  error  excepted,  and  gave  four  out  of 
five  instructions  aflked  for  by  plaintiff  in  er- 
ror. 

The  instructions  given  by  the  court  cor- 
rectly propound  the  law  as  to  the  liability 
of  the  city  to  persons  lawfully  using  bridges 
constructed  aa  a  part  of  its  highways  or 
streets  for  injuries  caused  by  the  negligence 
of  the  city  in  keeping  them  in  a  reaaonably 
safe  condition,  and  uiat  defendant  in  error 
could  not  recover  unless  he  was  exercising 
reasonable  and  ordinary  care  for  his  own 
safety  in  paAsing  over  and  along  the  side- 
walk of  the  bridge  when  he  was  injured. 

It  was  in  evidence  that  defendant  in  error, 
in  18G0,  broke  the  leg  that  was  injured  by 
the  accident  complaii^  of  in  this  suit,  and 
it  is  ar^ed  that  defendant  in  error's  third 
instruction  is  erroneous,  because  it  fails  to 
direct  the  attention  of  the  jury  to  a  proper 
discrimination  between  the  injuries  arising 
ooit  of  the  two  accidents,  and  to  the  necessi- 
ty of  excludinff  from  the  eetinuute  of  dam- 
ages the  injuries  to  the  leg  resulting  from 
the  first  accident. 

The  instruction  Is  not  amenable  to  the  ob- 
jection. It  properly  directed  the  jury  as  to 
the  damages  th^  might  allow  under  the 
evidence  in  the  cause,  and  they  could  not 
bave  done  otherwise  thaii  consider  all  the 
evidence  before  them  as  to  the  damages  sus- 
tained by  defendant  in  error  restdting  from 
the  injuries  for  which  this  suit  was  brought. 

The  objection  urged  as  to  the  fourth  in- 
struction for  defendant  in  error  proceeds  up- 
on the  erroneous  theory  that  he  was,  by  rea- 
son of  his  being  a  member  of  the  city  coun- 
cil, to  be  held,  as  a  matter  of  law,  to  have 
had  notice  of  the  defective  condition  of  the 
sidewalks  of  the  bridge,  and  therefore  could 
not  reco\'er  in  this  action. 

Travelers  are  not  forbidden  by  the  law  to 
use  a  public  highway  because  its  condition 
is  unsafe,  although  that  be  known  to  them, 
unless  the  unsafe  condition  is  such  as  to 
make  the  danger  obvious  and  imminent. 
Gordon  v.  Richmond,  83  Va.  430,  2  S.  £. 
727,  and  authorities  there  cited. 

The  fifth  instruction  asked  for  by  plain- 
tiff in  error  and  refused  by  the  court  sought 
to  tell  the  jury,  in  effect,  that>  because  the 
defendant  in  error  was  a  member  of  the 
city  council  from  the  time  the  defect  in  the 
sidewalks  of  the  bridge  was  first  brought 
to  the  notice  of  the  council  till  alter  this 
accident,  no  cause  of  action  accrued  to  him. 

It  follows  from  what  has  already  been 
said  that  this  instruotion  was  properly  re- 
fused. 

We  are  further  of  opinion  that  the  in- 
structions given  by  the  court  fully  and  fair- 
ly submitt^  the  case  to  the  Jury,  and  could 
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not  have  misled  them  to  the  prejudice  of 
the  plaintiff  in  error. 

In  considering  the  remaining  assignmoit 
of  error,  which  is  to  the  refusal  of  the  court 
to  set  aside  the  verdict  of  the  jury  and 
grant  a  new  trial,  the  full  statement  of  the 
case  already  made  renders  it  unnecessary  for 
us  to  go  fully  into  the  evidenoe. 

No  evidence  was  offered  to  show  negli- 
gence on  the  part  of  the  defendant  in  error 
touchine  the  matter  of  repairing  the  side- 
walks of  the  bridge.  It  is  shown  that  when 
he  was  absent  from  the  meetings  of  the 
council  it  was  because  of  his  being  so  siUu- 
ated  that  he  could  not  attend.  It  is  con- 
ceded that  the  sidewalks  of  the  bridge  were 
in  August,  189G,  in  an  unsafe  and  dangerous 
condition,  and  so  remained  until  after  the 
happening  of  this  accident,  with  the  full 
knowledge  on  the  part  of  the  officials  of 
the  city  whose  duty  it  was  to  see  to  their 
repair  or  renewal.  It  is  clearly  shown  that 
the  danger  to  pedestrians  passing  over  the 
sidewalks  of  the  bridge  was  not  by  reason 
of  the  condition  of  the  planks  thereon,  but 
by  reason  of  the  decayed  condition  of  the 
sills  upon  which  they  rested,  which  defect 
was  not  open  and  obvious  to  pedestrians  us- 
ing the  sidewalks. 

The  only  negligence  on  the  part  of  the  de- 
fendant in  error  at  the  time  of  his  accident 
contended  for  is  his  being  in  the  wagonway, 
and  going  upon  the  sidewalk,  when,  by  re- 
maining in  the  wugonway,  he  could  have 
passed  over  the  bridge  safely.  His  uncon- 
tradicted statement  is  that  he  was  walking 
in  the  wagonway  because  it  was  better 
lighted,  and  only  left  it  to  go  upon  the  side- 
walk because  of  the  near  approach  of  a  car- 
riage in  his  rear ;  that,  as  he  had  noticed  new 
plank  put  at  a  number  of  places  in  the  side- 
walks, and  other  repairs  to  them,  he  sup- 
posed them  to  have  been  put  in  a  safe  con- 
ditkm  for  use  by  the  public,  and  that  he 
was  walking  at  a  moderate  gait,  exercising 
ordinary  and  reasonable  care^  when  he  was 
injured. 

Ck>nceding  that  It  wouid  have  been  safer 
fer  defendant  in  error  to  have  continued 
upon  the  wagonway,  whether  or  not  he  was, 
by  leaving  it,  and  going  upon  the  sidewalk, 
guilty  of  contributory  negligence^  as  the 
proximate  cause  of  his  injury,  was  a  ques- 
tion for  the  jury  to  determine  from  all  the 
facts  and  circumstances  of  the  particular 
occasion.  Kane  v.  Northern  O.  B,  Co.  128 
U.  S.  91,  32  L.  ed.  339,  9  Sup.  CL  Rep.  16; 
Jones  V.  Eaet  Tennessee,  V.  i  O,  R,  Co.  128 
U.  S.  443,  32  L.  ed.  478,  9  Sup.  Ot.  Rep.  118. 

The  state  of  facts  presented  by  the  evi- 
dence is,  at  least,  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to 
whether  there  was  negligence  or  not,  and, 
this  being  the  case,  the  determination  of  the 
matter  by  the  jury  should  not  be  disturbed. 
Grand  Tmnk  R,  Co.  v.  Ives,  144  U.  S.  419, 
36  L.  ed.  489,  12  Sup.  Ct  Rep.  679;  Kimlatt 
V.  Friend,  95  Va.  125,  27  S.  E.  901. 

The  jvdgment  complained  of  must  &•  «f* 
firmed,  . 
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George  W.  BOYD,  Bespt^ 

V. 

THURINGIA  INSURANCE  COMPANY  OF 
ERFURT,  GERMANY,  Appt. 


( Waali. 


) 


1«  Under  «  poliey  on  mortffaffed  prop- 
erty  irhlcli  provides  that  loss.  If  any, 
i«  payable  to  the  mortgagee,  and  which  la 
delirered  by  the  insurer  to  the  mortgagee,  he 
la  the  party  insured,  so  that  the  question  of 
forfeiture  will  not  be  determined  by  proYl- 
alons  relating  to  acts  of  the  mortgagor. 

S.  Iiriaen  tlie  loss  is  made  payable  to 
tbe  naortffaffee  by  a  policy  on  mortgaged 
property  which  provides  that  "the  conditions 
hereinbefore  contained  shall  apply  In  the 
manner  expressed  in  such  provisions  and  con- 
ditions of  Insurance  relating  to  such  Interest 
as  shall  be  written  upon,  attached,  or  ap- 
pended thereto,*'  and  no  such  provisions  or 
CMiditlons  are  written  upon,  attached,  or  ap- 
pended, the  insurance  will  not  be  invalidated 
by  violation  of  provisions  applicable  to  the 
mortgagor. 

(Anders,  J.,  dissentM.) 
(July  8,  1901.) 

APPEAL  by  defendani  from  a  Judgment 
of  the  Superior  Court  for  Simkaoe 
County  in  favor  of  plain/tiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The  facts  are  stated  in  bhe  opinion. 

Messrs.  MoBride  ft  Folaom,  for  appel- 
lant: 

Ttie  policy  having  been  rendered  entirely 
void  by  the  iuBured,  a  contingent  payee  could 
not  recover. 

Cloud  County  Bank  y.  German  Ins.  Co. 
6  Kan.  App.  210,  40  Pac.  688;  Holhrook  y. 
Baloise  F.  Ins.  Co.  117  Cal.  561,  49  Pac. 
555;  Reynolds  y.  Ijondon  d  L.  F.  Ins.  Co. 
128  Cal.  16,  60  Pac.  467;  Williamson  v. 
Michigan  F.  d  M.  Ins.  Co.  86  Wis.  395;  57 
N.  VV.  46;  Chandos  v.  American  F.  Ins.  Co. 
84  Wis.  184,  10  L.  R.  A.  324,  54  N.  W.  390; 
Oilleit  y.  Liverpool  d  L.  d  O.  Ins.  Co.  73 
Wis.  203,  41  N.  W.  78;  Moore  v.  Hanover  F. 
Ins.  Co.  141  N.  Y.  219,  36  N.  E.  191;  Perry 
v.  Lorillard  F.  Ins.  Co.  61  N.  Y.  214,  19  Am. 
Rep.  272 ;  Grosvenor.  v.  Atlantic  F.  Ina.  Co. 
17  N.  Y.  391;  Brunstoick  Bav.  Inst.  v.  Com- 
mercial Union  Ins.  Co.  68  Me.  313,  28  Am. 
Rep.  56;  Insurance  Co.  of  N.  A.  v.  Martin, 
151  Ind.  200,  51  N.  E.  365;  Loring  v.  Manw 
facturera^  Ins.  Co.  8  Gray,  28;  Franklin 
8av.  Inst.  v.  Central  Mut.  F.  Ins.  Co.  119 
Haas.   240;    Bmith  v.    Union   Ins.   Co.    120 

Noi'K. — For  other  cases  In  this  series  as  to 
mortgagee's  Interest  In  proceeds  of  insurance 
on  mortgaged  property,  see  Chlpman  v.  Car- 
roll (Kain.)  25  L.  R.  A.  805,  and  note;  Phenix 
Ina  Co.  V.  Omaha  Loan  ft  T.  Co.  (Neb.)  25  L. 
R.  A.  679,  and  note;  Eddy  v.  London  Assur. 
Corp.  (N.  Y.)  25  L.  R.  A.  686;  and  Palmer  Sav. 
Bank  v.  Insurance  Co.  of  N.  A.  (Mass.)  32  L. 
R.  A.  615. 
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Mass.  90;  Fitchhurg  Sav.  Bank  r,  Amazon 
Ins.  Co.  125  Maes.  431;  Home  Mut.  F.  Ins. 
Co.  v.  Uauslein,  60  HI.  521;  Martin  v. 
Franklin  F.  Ins.  Co.  38  N.  J.  L.  140,  20  Am. 
Rep.  372;  Union  Bldg.  Asso.  v.  Rockford 
Ins.  Co.  83  Iowa,  653,  14  L.  R.  A.  248,  4& 
N.  W.  1032 ;  Van  Buren  v.  St.  Joseph  Coun- 
ty Village  F.  Ins.  Co.  28  Mich.  398;  Kempf 
V.  Farmers*  Mut.  F.  Ins.  Co.  41  Mo.  App. 
30. 

A  mortgagee  of  real  estate,  to  whom  a 
policy  of  insurance  thereon  is  made  payable 
in  case  of  loss,  is  affected  by  aubeequent 
acts  of  the  assured. 

Loring  v.  Manufacturers^  Ins.  Co.  8 
Gray,  28;  Scania  Ins.  Co.  y.  Johnson,  22 
Colo.  476,  45  Pac  431;  Baldwin  y.  Phosnus 
Ins.  Co.  60  N.  H.  166. 

Even  though  the  company  had  consented 
that  the  mortgagee  should  nave  an  interest 
in  the  policy,  such  mortgagee  would  be  ffov- 
ernod  by  the  conditions  of  the  policy  unless 
expressly  relieved  by  additional  terms  in- 
dorsed upon  or  attached  to  the  policy. 

Richards,  Ins.  9  158;  Illinois  Mut.  F. 
Ins.  Co.  y.  Fiw,  53  111.  151,  5  Am.  Rep.  38; 
American  Bldg.  d  L.  Asso.  v.  Farmers^  Ins. 
Co.  11  Wash.  619,  40  Pac  125;  Southern 
Home  Bldg.  d  L.  Asso.  y.  Home  Ins.  Co. 
94  Ga.  167,  27  L.  R.  A.  844,  21  S.  E.  375; 
Ormshy  y.  Pheniw  Ins.  Co.  5  S.  D.  72,  58  N. 
W.  301. 

If  Minnie  Wegner  was  recognized  as  hav- 
ing an  interest  ^e  was  bound  by  the  terms 
of  the  policy,  in  the  absence  of  modification 
in  her  favor. 

Insurance  Co.  of  N.  A.  v.  Martin,  151  Ind. 
209,  51  N.  E.  365;  Pioneer  Sav.  d  L.  Co.  y. 
Providence  Washington  Ink.  Co.  17  Wash. 
175,  38  L.  R.  A.  397,  49  Pac  231;  Hum- 
phry V.  Hartford  F.  Ins.  Co.  15  Blatchf.  35, 
Fed.  Cas.  No.  6,874;  Continental  Ins.  Co. 
V.  Hulman,  92  111.  145,  34  Am.  Rep.  122; 
Shawnee  F.  Ins.  Co.  v.  Bayha,  8  Kan  App. 
169,  55  Pac.  474 ;  Whitney  v.  American  Ins. 
Co.  (Cal.)  56  Pac.  50;  Phenix  Ins.  Co.  y. 
OmalM  Loan  d  T.  Co.  41  Neb.  834,  25  L.  R. 
A.  670,  60  N.  W.  133. 

The  complaint  shows  that  the  only  proof 
of  loss  was  the  proof  of  loss  prepared  by 
Wefirnor, 

If  a  mortgagee  is  a  mere  payee,  proofs  of 
loss  must  be  made  by  the  mortgagor. 

Richards,  Ins.  §  158;  State  Ins.  Co.  v. 
MaackefiSf  38  N.  J.  L.  564;  Ayres  v.  Hart- 
ford F.  Ins.  Co.  17  Iowa,  191,  85  Am.  Dec. 
553;  Ostrander,  F.  Ins.  §§  126,  127. 

Mr.  Adolph  Mnnter,  for  respondent: 

With  the  consent  of  the  company  an  in- 
terest under  the  policy  exists  in  favor  of  a 
mortgagee  having  an  interest  in  the  sub- 
ject of  insurance. 

Were  there  any  ambiguity  in  the  language 
employed,  such  ambiguous  lan8:uage  would 
have  to  be  construed  against  the  insurance 
company. 

Pioneer  Sav.  d  L.  Co.  v.  Providence  Wash- 
ington Ins.  Co.  17  Wash.  175,  38  L.  R.  A. 
397,  40  Pac.  231;  Burrows  v.  McCalley,  17 
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Waah.  269,  49  Pac  508;  Hastings  v.  West- 
chester F,  Ins.  Co,  73  N.  Y.  141;  First  Nat, 
Bank  v.  Hartford  F.  Ins,  Co,  95  U.  S.  673, 
24  L.  ed.  563;  Moulor  v.  American  L,  Ins. 
Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Ctw 
Kop.  466;  Liverpool  d  L.  d  O,  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  45  L.  ed.  460,  21 
Sup.  Ot.  Rep.  326;  Oakland  Home  Ins.  Co. 
V.  Bank  of  Commerce,  47  Neb.  717,  note  to 
58  Am.  St.  Rep.  663,  36  L.  R.  A.  673,  66  N. 
W.  646. 

The  mortgage  clause  controls  any  provi- 
sions of  the  policy  to  which  it  is  attached, 
which  are  inconsistent  with  it. 

American  Bldg.  d  L.  Asso.  v.  Farmers' 
Ins.  Co.  11  Wash.  619,  40  Pac.  125;  Gra- 
ham V.  Firemen* s  Ins.  Co.  8  Daly,  421; 
Pheniw  Ins.  Co.  v.  Omaha  Loan  d  T.  Co,  25 
L,  R.  A.  681,  note,  41  Neb.  834,  60  N.  W. 
133;  Armstrong  v.  Agricultural  Ins.  Co.  56 
Hun,  399,  9  N.  Y.  Supp.  873;  Anderson  v. 
Sangeen  Mut.  F,  Ins.  Co.  10  Canadian  Law 
Times,  p.  11. 

I     Mount,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  in  favor 
of  respondent  entered  on  the  complaint  and 
answer  in  an  action  against  appeSilant  on  a 
fire  insurance  policy.  Plaintiff  sued  as  as- 
signee of  a  mortgage  on  the  premises  upon 
which  was  situated  a  building  covered  by  in- 
surance. The  complaint  alleges,  in  sub- 
stanoe,  that  one  Andrew  Raub  was  the  own- 
er of  land  upon  which  was  situated  a  house ; 
that  he  borrowed  $400  from  one  Minnie 
Wegner,  and,  as  security  therefor,  executed 
a  mortgage  upon  the  premises,  and  agreed 
in  said  mortgage  to  keep  said  house  insured 
in  the  sum  of  $300,  loss,  if  any,  payable  to 
said  Minnie  Wegner,  her  heirs  or  assigns, 
until  the  said  mortgage  was  fully  paid ;  that 
subsequently,  and  on  the  date  of  said  mort- 
gage, insurance  was  procured  of  appellant 
upon  said  property  in  the  sum  of  $300  loss, 
if  any,  payable  to  Minnie  Wegner  as  her  in- 
terest might  appear,  and  said  policy  was 
thereupon  delivered  by  said  appellant  to 
said  Wegner;  that  subsequently  Andrew 
Raub  transferred  his  interest  in  the  said 
property  to  one  Edith  Sheridan,  without 
the  knowledge  of  the  mortgagee;  that  the 
house  was  tnereafter  totally  destroyed  by 
fire,  and  was  of  greater  value  than  the  insur- 
ance; that  no  payments  have  been  made  up- 
on the  said  mortgage,  and  that  proofs  of 
loss  were  offered  by  said  Wegner,  but  that 
appellant  refused  to  accept  such  proofs  and 
to  pay  the  said  loss;  that  said  Wegner 
thereafter  assigned  her  rights  'Under  said 
policy,  as  well  as  her  mortga^,  to  plain- 
tiff, who  brought  this  suit,  praying  for  judg- 
ment for  $300  and  costs.  The  allegatioBs 
of  the  complaint  were  not  denied.  The  said 
policy  of  insurance,  a  copy  of  which  is  made 
a  part  of  the  complaint*  contains,  among 
others,  the  following  provisions:  It  names 
Andrew  Raub  as  the  insured,  and  the  limit 
of  liability  $300,  "loss,  if  any,  payable  to 
Minnie  Wegner,  mortgagee,  as  interest  may 
appear."  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  here- 
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on  or  added  hereto,  shall  be  void  if  the  in- 
sured now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  insurance^ 
whether  valid  or  not,  on  the  property  cov- 
ered in  whole  or  in  part  by  this  policy,  or 
if  any  change  other  than  by  death  of  an  in- 
sured take  place  in  the  interest>  title,  or  pos- 
session of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of 
hazard),  whether  by  legal  process  or  judg- 
ment, or  by  voluntairy  act  of  the  insured,  or 
otherwise.  ...  If  with  the  consent  of 
this  company  an  interest  under  the  policy 
shall  exist  in  favor  of  a  mortgagee  or  of 
any  person  or  corporation  having  an  inter- 
est in  the  subject  of  insurance,  other  than 
the  interest  of  the  insured  as  described  here- 
in, the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relat- 
ing to  such  interest  as  shall  be  written  up- 
on, attached,  or  appended  thereto.  .  .  . 
This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions, 
together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed 
hereon  or  added  hereto."  An  answer  was 
filed,  alleging,  in  substance,  that  the  insur- 
ance company  had  not  been  notified,  and 
had  not  consented  to  the  transfer  of  the 
property  by  Raub  to  Edith  Sheridan;  that 
said  Edith  Sheridan,  in  violation  of  the 
terms  of  the  policy  to  Raub,  and  without 
the  knowledge  or  consent  of  defendant,  had 
secured  other  insurance  upon  the  building; 
that  the  latter  policy  provided  that  the  in- 
surer should  be  liable  only  for  such  pro- 
portion of  the  actual  loss  sustained  as  $800 
would  bear  to  the  whole  amount  of  insur- 
ance; that  this  policy  of  insurance  was  col- 
lected by  said  Edith  Sheridan  after  the  loss; 
that  the  said  house  did  not  exceed  in  value 
the  sum  of  $800;  and  that  tihe  land  upon 
which  the  house  was  situated  greatly  exccH?ds 
in  value  the  amount  of  the  mortgage.  The 
demurrer  to  this  answer  was  sustained,  and 
judgment  entered  in  favor  of  plaintiff. 

The  questions  raised  upon  this  appeal  de- 
pend upon  the  question  whether  Andrew 
Raiib  was  the  insured  under  the  policy  of 
insurance,  or  whether  Minnie  Wegner  was 
the  insured.  The  determination  of  this 
question  must  depend  upon  the  construction 
of  the  contract  of  insurance.  The  general 
rule  is  that  where  a  mortgagor  procures  a 
policy  of  insurance  to  be  issued  to  himself, 
loss,  if  any,  payable  to  -the  mortgagee  as  in- 
terest may  appear,  the  former  is  the  in- 
sured, and  subsequent  alienation  avoids  the 
policy.  Qrosvenor  v.  Atlantic  F.  Ins.  Co.  17 
N.  Y.  391;  Continental  Ins.  Co.  v.  Hulman, 
92  HI.  145,  34  Am.  Rep.  122;  May,  Ins.  § 
462d.  But  where  the  mortgagee  is  the  par- 
ty intended  to  be  insured  by  the  policy  of 
insurance,  no  subsequent  acts  of  the  mort- 
gagor will  invalidate  the  policy  of  insurance. 
Hastings  v.  Westchester  F.  Ins.  Co.  73  N.  Y. 
141;  Sifndicate  Ins.  Co.  v.  Bohn,  27  L.  R.  A. 
614,  12  C.  C.  A.  531,  27  U.  S.  App.  564,  65 
Fed.  165;  City  Five  Cents  Sav.  Bank  v. 
Pennsylvania  F.  Ins.  Co.  122  Mass.  163; 
King  v.  State  Mut.  F.  Ins.  Co.  64  Am.  Dec 
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683,  and  note  (7  Cush.  1) ;  Pioneer  Bav,  d 
L,  Co,  V.  PrKftidenoe  Washington  Ins.  Co.  17 
Wash.   175,  38  L.  R.  A.  397,  49  Pac.  231. 
Minnie  Wegner  loaned  Andrew  Raub  $400, 
and  it  was  agreed  in  the  mortgage  that  the 
building  on  the  property  mor^aged  should 
be  insured  for  a  less  sum,  loss  payable  to 
lier  or  her  assigns.     The  policy  in  question 
was  issued  and  delivered  to  her.     The  mort- 
gagor   then    sold   the    property.     Loss    oc- 
curred.    The  insurance  company  refused  to 
<x)mply  with  its  contract,  claiming  forfeit- 
ure under  the  dause  prohibiting  alienation, 
and  on  account  of  insurance  subsequently 
procured  by  the  grantee  of  the  mortgagor. 
This  contract  should  be  construed  as  any 
other  contract, — in  accordance  with  its  pur- 
port and  in  connection  with  its  surround- 
ings.    It  was  well  undersitood  at  the  time 
the  policy  was  issued  that,  until  the  mort^ 
gage  debt  was  paid,  Raub  had  no  interest 
in  the   policy.    He  was  the  owner   of  the 
property  insured,  but  the  mortgagor,  who 
was  the  payee  named  in  case  of  loss  during 
the  existence  of  the  mortgage  and  the  life 
of  the  policy,  was,  in  case  of  loss,  entitled 
to  the  whole  of  the  insurance.    The  policy 
was  dellTered  to  and  held  by  her,  and,  not^ 
withstanding  Raub  was  named  as  the  in- 
sured, she  was  the  real  beneficiary.    Follow- 
ing the   provision   naming  the  causes   for 
which  the  policy  was  to  be  avoided  was  this 
provision:     "If   with    the   consent   of   this 
company  an  interest  under  the  policy  shall 
exist  in  favor  of  a  mortgagee  or  of  any  per- 
son or  corporation  having  an  interest  in  the 
subject  of  insurance,  other  than  the  inter- 
est of  the  insured  as  described  herein,  the 
conditions  hereinbefore  contained  shall  ap- 
ply in  the  manner  expressed  in  such  provi- 
sions and  conditions  of  insurance  relating  to 
such  interest  as  shall  be  written  upon,  at- 
tached,    or    appended    thereto."    It   seems 
plain  that  when  the  company  consented  to 
the  existence  of  the  interest  of  Minnie  Wog* 
ner  by  reoognizing  her  as  mortgagee  and 
payee,  and  ddivering  the  contract  to  her, 
and  when  it  said  "the  conditions  hereinbe- 
fore contoinoa  shall  apply  in  the  manner  ex- 
pressed in  such  provisions     ...     as  shall 
be    written    upon,    attadied,   or   appended 
thereto,"  and  when  in  the  slip  recognizing 
her  as  mortgagee  and  payee  no  provisions  re- 
lating to  forfeiture  were  contained,  the  ef- 
fect of  such  action  by  the  company  was  as 
though  it  had  said,  expressly :     "This  insur- 
ance shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  of  the  within  de- 
scribed property,  nor  by  any  foreclosure,  nor 
by  any  change  in  the  title  or  ownership  of 
the  property,  nor  by  the  occupation  of  the 
premises  for  purposes  more  hazardous  than 
are  permitted   by  this   policy,   nor   by  the 
owner    procuring    other    insuraoce,"     etc. 
When  a  persooi  of  ordinary  intelligence  read 
the  provisions  of  the  policy,  and  referred  to 
the  slip  attached,  recognizing  him  as  having 
an  interest,  he  would  at  once  conclude  that 
he  was  insured  imder  the  policy,  and  that 
the  mortgagor  could  not  by  any  subseauent 
act  of  his,  without  the  knowledge  or  the 
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mortgagee,  reader  the  policy  void  as  to  the 
mortgagee.  In  the  case  of  OakUmd  Hom^ 
Ins.  Co.  V.  Bank  of  Commerce,  47  Neb.  717, 
36  L.  R.  A.  673,  66  N.  W.  646,  the  courts  in 
construing  the  provision  in  question  here, 
uses  the  following  language:  "If  the  lan- 
guage were  ambiguous  in  its  grammatical 
signification,  we  would  be  compelled  to  adopt 
that  construction  which  would  be  more  fav- 
orable to  the  insured.  Insurance  policies 
are  not  contracts  deliberated  upon,  clause 
by  clause,  and  effected  after  debodled  nego- 
tiations between  insured  and  insurer.  The 
actual  contract  is  for  the  most  part  entered 
into  before  the  policy  is  delivered.  The  pol- 
icy is  proposed  and  tendered  by  the  insurer 
on  its  own  form.  If  it  seeks  to  protect  it- 
self by  a  condition,  it  should  clearly  express 
that  condition  by  the  policy.  If  it  resorts 
to  ambiguous  language,  under  familiar 
rules  of  construction  such  language  must  be 
taken  most  strongly  against  the  party  pro- 
posing it,  and  in  favor  of  the  other  party. 
But  we  do  not  see  any  marked  ambiguity  in 
this  policy.  We  repeat  the  clause,  omitting 
words  not  'essential  to  its  construction  on 
the  feature  before  us:  'If  ...  an  in- 
terest .  .  .  shflJl  exist  in  favor  of  a 
mortgagee,  .  .  .  the  conditions  herein- 
before contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions 
of  insurance  relating  to  such  interest  as 
shall  be  written  upon,  attached,  or  append- 
ed hereto.'  'The  conditions  hereinbefore 
contained  shall  apply,'  not  absolutely,  but 
in  a  qualified  way,  'in  the  manner  expressed 
in  such  provisions  and  conditions  .  .  . 
as  shall  be  written  upon,  attached,  or  ap- 
pended hereto;' — ^that  is,  in  order  to  render 
the  general  con<iftions  of  the  policy  applica- 
ble to  the  interest  of  a  mortgagee,  there 
must  be  written  upon,  attached,  or  append- 
ed to  the  policy,  relating  to  the  interest  of 
the  mortgagee,  some  provisions  or  conditions 
expressing  in  what  manner  the  conditions  of 
the  policy  shall  be  so  applicable.  Neither 
in  the  'loss  payable  clause,'  nor  otherwise, 
by  writing  upon,  attached  to>  or  appended 
to  the  policy,  was  there  any  provision  or 
condition  carrying  the  conditions  of  the  pol- 
icy into  such  clause,  or  rendering  them  ia 
any  manner  applicable.  The  authorities 
cited  by  plaintiff  in  error  are  not  opposed 
to  this  construction.  In  some  cases  the 
mortgage  clause  was  not  executed  until 
after  the  policy  had  become  voidable,  and 
was  then  issued  without  new  consideration, 
while  the  insurer  was  ignorant  of  the  facts 
avoiding  the  policy.  In  other  cases  the  'loss 
payable  clause'  stood  alone,  without  proTi- 
sion  in  the  policy  as  to  its  meaning  or  ex- 
lent.  In  this  case,  in  view  of  the  clause 
in  the  policy,  the  'loss  payable  clause'  must 
be  taken  as  if  it  contained  an  express  pro- 
vision insuring  the  mortgagee,  without  re> 
gard  to  the  conditions  imposed  upon  the 
owner  in  the  body  of  the  policy."  We  hold, 
therefore,  that  the  plaintiff  was  the  insured 
under  the  policy,  and  was  entitled  to  sue 
upon  the  policy,  and  that  the  subsequent 


168 


Washington  Sdprbmb  Coubt. 


JULT^ 


acta  of  Raub  did  not  affect  the  policy,  so 
tax  as  Miimie  Wegner  ia  concerned. 

The  demurrer  to  the  anawer  was  properly 
Buatxiined,  and  the  judgment  ia  affirmed* 

BeaviSy  Ch.  J.,  and  Hadley,  Dunbar^ 
White,  and  Fnllertoa,  JJ.,  concur. 

Anders,  J.,  dissenting: 

It  appears  frc»n  the  record  in  this  case,  as 
stated  in  the  opinion  of  the  majority  of  this 
court,  that  one  Andrew  Raub  was  the  own- 
er of  land  upon  which  was  situated  a  house; 
that  he  borrowed  $400  from  one  Minnie  Weg- 
ner,  and,  to  secure  the  payment  thereof,  exe- 
cuted a  mortgagor  upon  the  premises,  and 
agreed  in  said  mortgage  to  keep  said  house 
insured  in  the  sum  of  $300,  loss,  if  any,  pay- 
able to  said  Minnie  W^uer,  her  heirs  or  as* 
signs,  until  the  said  mortgage  was  fully 
paid ;  that  subsequently,  and  on  the  date  of 
said  mortgage,  the  appellant  insured  the 
said  property  against  loss  by  fire  in  the  sum 
of  $300,  the  policy  naming  Raub  as  the  in- 
sured, and  containing  the  provision,  "loss,  if 
any,  payable  to  Minnie  Wegner,.  mortgagee, 
BB  her  interest  may  appear;"  that  subse- 
quently Raub  transferred  his  interest  in 
said  property  to  one  Edith  Sheridan,  with- 
out the  Knowledge  of  the  mortga^;  that 
the  house  covered  by  the  policy  of  insurance 
was  thereafter  entirely  destroyed  by  fire, 
and  was  of  greater  value  than  the  amount 
of  the  insurance;  that  no  payments  have 
been  made  upon  the  said  mortgage,  and  that 
proofs  of  loss  were  offered  by  said  Wegner, 
but  that  appellant  refused  to  accept  such 
proofs  and  to  pay  said  loss;  and  that  said 
Wegner  thereaft^  assigned  her  rights  un- 
der said  policy,  as  well  as  her  mortgage^  to 
the  respondent,  who  brought  this  action  to 
recover  the  amount  of  the  insurance  and 
costs.  The  facts  above  stated  were  substan- 
tially set  forth  in  the  complaint,  and  were 
not  denied  by  the  appellant.  The  policy  up- 
on which  this  action  is  based  provides,  in 
addition  to  the  provision  as  to  the  payment 
of  loss,  if  any,  to  the  mortgaj^ee,  atwve  set 
forth,  as  follows:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement^  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  an^  other  contract  of  in- 
surance, whether  valid  or  not,  on  the  prop- 
erty covered  in  whole  or  in  part  by  this  pol- 
icy, or  if  any  change  other  than  by  the 
death  of  the  insured  take  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  in- 
surance (except  change  of  occupants  with- 
out increase  of  hazard),  whether  by  legal 
process  or  judgment,  or  by  voluntary  act  of 
the  insured,  or  otherwise.  ...  If,  with 
the  consent  of  this  company,  an  interest  un- 
der the  policy  shall  exist  in  favor  of  a  mort- 
gagee, or  of  any  person  or  corporation  hav- 
ing an  interest  in  the  subject  of  insurance, 
other  than  the  interest  <k  the  insured  as 
described  herein,  the  conditions  hereinbe- 
fore contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions 
of  insurance  relating  to  such  interest  as 
shall  be  written  upon,  attached,  or  appended 
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thereto.  •  •  •  This  polU^  is  made  and 
accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such 
other  provisions,  agreements,  or  conditions 
as  may  be  indorsed  hereon  or  added  hereto.'' 
The  appellant  in  its  answer  alleged,  in  ef- 
fect^ among  other  things,  that  the  respond- 
ent's rights  under  the  policy  sued  on  had 
been  forfeited  by  the  sale  of  the  property 
by  Raub,  the  insured,  to  Edith  Sheridan^ 
and  by  the  procuring  of  other  insurance  up- 
on  the  building  by  such  grantee,  without 
the  knowledge  or  consent  of  the  appellants 
A  demurrer  was  sustained  to  the  answer, 
and  judgment  entered  in  favor  of  the  plain- 
tiff (respondent)  in  accordance  with  the 
prayer  of  the  complaint.  It  is  stated  in  the 
prevailing  opinion  of  the  court  that  "the 
questions  raised  upon  this  appeal  depend  up- 
on the  question  whether  Andrew  Riaub  waa 
the  insured  under  the  policy  of  insurance, 
or  whether  Miimie  Wegner  was  the  insured,"^ 
and  that  "the  determination  of  this  ques- 
tion must  depend  upon  the  construction  of 
the  contract  of  insurance."  But  in  my 
judgment)  the  question  whether  or  not  Min- 
nie Wec^ner  was  the  insured  is  not  now  be- 
fore this  court  for  determination.  It  was 
not  alleged  in  the  complaint  herein  that  she 
was  the  insured.  On  the  contrary,  the  in- 
surance policy  was  made  a  part  of  respond- 
ent's complaint,  and  it  shows  upon  its  face 
that  Raub,  and  not  Wegner,  was  the  in- 
sured. The  execution  of  the  policy  set  out 
in  the  complaint  was  admitted  by  the  de- 
fendant company,  and  it  therefore  follows 
that  there  was  no  ground  for  controversy 
upon  this  question  in  the  trial  courts 
Of  course,  I  do  not  mean  to  say,  or  to  be 
undersptoodas  saying,  that  Minnie  Wegner 
obtained  no  rights  as  against  the  insurer  by^ 
virtue  of  the  policy  issued  to  Raub.  But  I 
do  say  that  it  appears  dear  to  my  mind 
that  the  rights  she  had  were  not  those  of  a 
party  to  the  contract  between  the  insurance 
company  and  Raub,  but  simply  those  of  a 
ben^ciary  thereunder.  And  her  right  of 
recovery,  as  e.gainst  the  oompany,  upon  the 
policy  under  consideration,  depends,  in  my 
opinion,  entirely  upon  the  question  whether 
the  insured  (that  is,  Raub)  could  recover 
if  he  were  suing  upon  his  policy;  and,  from 
the  undisputed  facts  in  the  casei,  it  is  plain 
that  he  would  have  had  in  that  event  no 
cause  of  action  against  the  appellant  com- 
pany. It  is  also  said  in  the  mAJoHty  opin- 
ion that  "the  general  rule  is  that  where  a 
mortgagor  procures  a  policy  of  insurance  to- 
be  issued  to  himself,  loss,  if  any,  payable- 
to  the  mortgagee  as  interest  may  appear, 
the  former  is  the  insured,  and  subsequent 
alienation  avoids  the  policy."  I  do  not 
doubt  the  correctness  of  that  proposition, 
for  it  is  in  accord  with  both  reason  and  au- 
thority, and  I  think  the  rule  thus  laid  down 
should  be  applied  in  this  case.  If  it  is  not 
applicable  here,  it  must  in  some  way  appear 
that  this  case  presents  an  exception  to  the 
"^neral  rule,"  and  I  am  utterly  unable  to 
discover  that  it  does.  It  will  not  do  to  say 
that  the  company  intended  to  insure  the  In- 
terest of  the  mortgagee  in  the  property  de- 
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scribed  in  the  polity,  in  the  absence  of  any 
statement  in  ^e  oontroxst  or  in  the  record 
indicative  of  such  intention.  Jt  mu&t  be 
borne  in  mind  that  no  fraud  is  imputed  to 
appellant  in  r^^aj-d  to  the  foorm  or  contente 
of  the  policy,  and  tibat  no  claim  is  made 
that  any  party  interested  in  it  was  unaware 
of  its  provisioDB  »t  the  time  it  wae  issued 
and  delivered;  and,  ite  language  being  plain 
and  unambiguous,  there  is  no  reason  for  in- 
voking any  technical  rule  of  constructian  In 
order  to  aacertain  its  meaning.  It  must  al- 
so be  borne  in  mind  that  the  policy  in  ques- 
tion contains  no  dause  eecuring  the  mort- 
gagee against  those  acts  of  the  mortgagor, 
the  doing  of  which  it  was  agreed  should 
render  the  "entire  policy"  void.  It  plainly 
appears  from  the  reoord  herein  that  the 
mortgage  clause  in  the  policy  of  influrance 
is  in  the  precise  form  stipulated  for  by  the 
mortgagee^,  Minnie  Wegner,  in  her  agree- 
ment with  Raub,  which,  it  is  alleged  in  the 
complaint,  was  inaerted  in  the  mortgage  ex- 
ecuted by  the  latter.  If  this  mor^agee 
desired  to  secure  herself  against  the  acta  of 
the  mortgagor,  ahe  could  easily  luive  done 
80  by  causing  a  stipulation  to  Uiat  effect  to 
be  "written  upon,  attached,  or  appended"  to 
the  policy,  aa  was  done  in  Pioneer  8av,  d  L, 
Co,  V.  Providence  Wctshington  Ins.  Co,  17 
Wash.  175,  38  L.  R.  A.  397,  49  Pac.  231, 
cited  by  the  court.  But  it  is  virtually  held 
by  this  court,  contrary  to  what  it  declares 
to  be  the  "general  rule,"  that  no  such  di- 
rect stipulation  was  necessary;  that  in  this 
instance  the  mortgagee  was  secured  against 
the  acta  of  the  mort|fagor  by  virtue  of  the 
proviMon  in  the  policy  that  "if,  with  the 
oonseot  of  this  company,  an  interest  under 
this  p<^icy  shall  exist  in  favor  of  a  mort- 
jiagee  or  of  any  person  or  corporation  hav- 
ing an  interest  in  the  subject  of  insurance, 
other  than  the  interest  of  the  insured  as  de- 
scribed herein,  the  conditions  [sigainst  alien- 
ation, etc.J  hereinbefore  contained  shall  ap- 
ply in  the  manner  expressed  in  such  provi- 
sions and  conditions  of  insurance  relating  to 
such  insurance  as  shall  be  written  upon,  at- 
tached, or  appended  hereto."  Now,  what 
condition  or  provision  of  insurance  relating 
to  the  interest  of  the  mortgagee  was  written 
upon,  attached,  or  appended  to  the  policy? 
lliere  was  none,  it  will  be  observed,  othn' 
than  this:  "Loss,  if  any,  payable  to  Min- 
nie Wegner,  mortgagee,  as  her  interest  may 
appear."  And  it  does  not  even  purport  to 
express  the  manner  in  which  the  provision 
that  "this  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  ...  if  any 
change  other  than  by  the  death  of  the  in- 
sured take  place  in  the  interest,  title,  or 
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possession  of  the  subject  of  insurance 
.  .  .  by  voluntary  act  of  the  insured  or 
otherwise,"  shall  apply  to  the  "interest"  of 
the  mortgagee.  And,  that  being  true,  I  am 
unable  to  understand  by  what  course  of  rea- 
soning or  rule  of  construction  it  can  be  said^ 
as  the  majority  of  the  court  say,  that  "when 
the  company  consented  to  the  existence  of 
the  interest  of  Minnde  Wegner  by  recogniz- 
ing her  as  mortgagee  and  payee  and  deliv- 
ering the  contract  to  her,  and  when  it  said 
'the  conditions  hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  pro- 
visions ...  as  shall  be  written  upon, 
attached,  or  appended  thereto,'  and  when  in 
the  slip  recognizing  her  as  mortgagee  and 
payee  no  provisions  relating  to  forfeiture 
were  contained,  the  effect  of  such  action  by 
the  company  was  as  though  it  had  said,  ex- 
pressly, 'This  insurance  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortga- 
gor of  the  within-desoribed  property,  nor 
by  any  foreclosure,  nor  by  any  change  in  the 
title  or  ownership  of  the  property,  nor  by 
the  occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this 
policy,  nor  by  the  owner  procuring  other  in- 
surance.'" In  my  opinion,  the  mortgage 
slip  attached  to  the  policy  amounted  to 
nothing  more  than  a  simple  agreement  that 
the  company  might  pay  the  loss,  when  paya- 
ble, to  the  mortgagee  for  and  on  account  of 
the  insured.  In  no  other  respect  did  it  af- 
fect, or  purport  to  affect,  the  contract  be- 
tween the  insurer  and  the  insured.  This 
court  in  its  decision  seems  to  have  been  in- 
fluenced largely  by  the  opinion  of  the  su- 
preme court  of  Nebraska  in  the  case  of  Oak- 
land Home  Ina,  Co.  v.  Bank  of  Commerce, 
47  Neb.  717,  36  L.  R.  A-  673,  66  N.  W.  646. 
That  case  is  also  reported  in  58  Am.  St. 
Rep.,  at  page  663;  and  Mr.  Freeman,  the 
learned  annotator  and  reporter,  says  in  his 
note  on  page  667  that  "that  case,  therefore, 
goes  to  the  extreme,  if  not  questionable,  lim- 
it, in  upholding  tlie  rights  of  the  mort^ 
gee  where  there  is  no  clause  in  the  policy 
securing  the  mortgagee  against  any  act  or 
neglect  of  the  mortgagor."  The  mortgage 
clause  in  that  case  was  similar  to  that  In 
the  case  at  bar,  but,  from  a  oareful  consid- 
eration of  the  opinion,  I  am  thoroughly  con- 
vinced that  the  decision  is  contrary  to  the 
genersX  current  of  authority,  and  should  not 
be  followed  by  this  court.  For  the  forego* 
ing  reasons,  I  am  of  the  opinion  that  the 
trial  court  erred  in  sustaining  the  demurrer 
to  the  appellant's  answer,  and  that  the  judg- 
ment should  be  reversed. 

Petition  for  rehearing  denied. 


170 


West  Virginia  Supreme  Court  of  ApPEALa. 
WEST  VIRGINIA  SUPREME  COURT  OF  APPEAM. 


Jus^ 


G.  W.  RHOADES 

V, 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
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^1.  If  a  person  liaTlnff  received  per- 
manent injury  in  the  service  of  liis 
employer,  and  claiming  the  Injury  was 
caused  by  the  negligence  of  the  latter,  In 
consideration  of  an  agreement  on  the  part 
of  the  employer  to  give  him  work  so  long  as 
he  gives  satisfaction  to  the  foreman  or  super- 
intendent under  whom  he  works  releases  his 
claim  for  damages  for  said  Injury,  and  Is  then 
given  employment.  In  pursuance  of  the  agree- 
ment, at  wages  agreed  upon  between  them, 
there  is  no  lack  of  certainty  or  mutuality  In 
the  agreement,  for  all  its  terms  are  settled, 
and  by  releasing  his  claim  for  damages  the 
employee  has  paid  in  advance  for  the  option 
to  do  such  work  for  his  employer  as  he  is 
able  to  do,  and  he  cannot  be  discharged  with- 
out cause. 

9.  If  in  sucli  case  tlie  servant  be  dis- 
charged vrlthout  cause,  he  may  treat  the 
contract  as  absolutely  broken  by  the  master, 
and  in  an  action  thereon  recover  the  full 
value  of  the  contract  to  him  at  the  time  of 
the  breach,  including  all  that  he  would  have 
received  in  the  future  as  well  as  in  the  past 
if  the  contract  had  been  kept,  less  any  sum 
he  might  have  earned  already,  or  might  there- 
after earn  in  other  service,  as  well  as  the 
amount  of  any  loss  the  defendant  sustained 
by  the  loss  of  his  services  without  the  mas- 
ter's fault. 

S.  In  the  trial  of  such  case  the  burden 
is  upon  the  defendant  to  show  that  the 
discharge  was  for  good  cause,  and  a  verdict 
for  the  plaintiff  should  not  be  aet  aside  unless 
it  is  clearly  wrong. 

4.  If  two  writings  of  different  dates, 
made  between  the  same  parties,  and  relating 
to  the  same  subject-matter,  are  not  different 
from  each  other  la  legal  effect,  though  dif- 
ferent in  terms,  and  the  later  in  date  is, 
among  other  things,  a  receipt  for  a  sum  of 
money  mentioned  In  the  other  and  to  l>e  paid, 
and  therefore  a  voucher,  passed  l>etween  the 
parties  In  performance  of  the  first  agreement, 
such  first  agreement  is  not  discharged  by  the 
execution  of  the  latter,  and  resort  may  be  had 
to  both  instruments  In  ascertaining  the  rights 
and  liabilities  of  the  parties. 

t(.  An  instruction  stating  the  law  ap- 
plicable to  one  theory  of  the  case, 
and  substantially  covering  all  the  facts  upon 
which  the  correctness  of  such  theory  de- 
pends, is  proper  if  there  is  any  evidence  In 
the  case  tending  to  prove  such  facts,  although 
it  ignores  other  facts  put  in  Issue  as  part  of 
another  and  different  theory,  which.  If  true, 
leadii  to  a  different  conclusion  and  result, 
if  another  instruction  has  been  given  in  the 
case  covering  such  conflicting  theory. 

(June  13,  1901.) 

•Headnotes  by  Foffenbargsb,  J. 

Note. — As  to  contracts  for  permanent  em- 
iployment,  see,  in  this  series,  Carnig  v.  Carr 
(Mass.)  35  L.  R.  A.  512,  and  note;  and  St. 
Louis,  I.  M.  &  S.  IL  Co.  T.  Mathews  (Ark.)  89 
I^  U.  A.  467. 
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ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  emplo/ 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Simms  &  Enslow,  for  plaintiff 
in  error: 

On  ita  face  the  paper  shows  that  Rhoades 
is  **to  be  employed,"  thus  throwing  it  into 
the  future,  and  leaving  all  terms  of  such 
employment  contract  then  to  be  determined, 
wages  fixed,  kind  of  work  defined,  and  time 
specified. 

The  plaintiff  below  could  stop  working 
when  he  pleased,  and,  in  a  like  way,  the 
railway  company  could  discharge  him. 

Beach,  Modern  Law  of  Contracts,  §  75; 
Lawson,  Contr.  §  10;  Shepard  v.  Carpenter, 
54  Minn.  153,  55  N.  W.  906;  Bolles  v.  Sachs, 
37  Minn.  315,  33  N.  W.  862, 

The  term  of  service  is  left  to  depend  upon 
the  volition  of  the  defendant  in  error.  The 
uncertain  was  not  made  certain. 

East  Line  d  R.  River  R.  Co.  v.  Scott,  72 
Tex.  70,  10  S.  W.  99;  Harper  v.  Hassai-d,  113 
Mass.  187;  Coffin  v.  Landis,  46  Pa.  431; 
Wood,  Mast.  &  S.  §  81 ;  Tennessee  CoaX,  /.  <l 
R.  Co.  v.  Pierce,  26  C.  C.  A.  632,  52  U.  S. 
App.  355,  81  Fed.  814. 

A  writing  wafi  executed  under  seal  in  the 
presence  of  two  witnesses,  embodying  and 
setting  forth  the  terms  of  the  compromise  or 
settlement.  At  the  very  instant  the  simple 
agreement  became  merged  in  the  indorsement 
under  seal,  and  the  mere  acceptance  of  the 
latter  extmguished  ipso  facto  the  former. 

Clark,  Contr.  pp.  81,  685;  McCreery  t. 
Ohio  River  R.  Co.  43  W.  Va.  116,  27  S.  E. 
327. 

Mr,  E.  W.  Wilfloa,  for  defendant  in  er- 
ror: 

Defendant  deprived  plaintiff  of  the  em- 
ployment agreed  upon,  and  demanded  that 
he  should  take  other  and  different  employ- 
ment. Because  of  plaintiff's  failure  to  per- 
form that  character  of  service,  he  wae  per- 
emptorily and  permanently  discharged 
from  service. 

The  declaration  was  drawn  upon  the  con- 
tract.    Such  a  contract  is  legal  and  binding. 

Pennsylvania  Co.  v.  Dolan^  6  Ind.  App. 
109,  32  N.  E.  802;  Smith  v.  St,  Paul  &  D.  R, 
Co.  51  Minn.  80,  52  N.  W.  1068;  1  Beach, 
Modern  Law  of  Contracts,  S  457 ;  East  Line 
d  R.  River  R.  Co.  v.  Scott,  72  Tex.  70,  10  S. 
W.  99 ;  Pierce  v.  Tennessee  Coal,  I.  d  R.  Co. 
173  U.  S.  1,  43  L.  ed.  591,  19  Sup.  Ct.  Rep. 
335. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court : 

On  or  about  November  7,  1896,  G.  W. 
Rhoades.  then  employed  aa  a  section  hand 
by  the  Chesapeake  &  Ohio  Railway  Com- 
pany, received  an  injury,  while  assisting  in 
replacing  on  the  track  a  derailed  freight  car 
on  the  Cabin  Creek  Branch  of  said  railroad, 
which  necessitated  the  amputation  of  one 
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of  hU  legs  on  the  27th  day  of  December 
following.  Soon  after  he  was  discharged 
from  the  hospital,  negotiations  for  a  settle- 
ment with  him  were  commenced  by  the  claim 
agent  of  the  railway  company,  which  re- 
flulted  in  the  preparation  by  said  agent,  and 
signing  by  Rhoades,  of  the  following  instru- 
ment: 

Coalburg,  W-  Va.,  April  27th,  1897. 
I  hereby  agree  to  accept  $600.00  in  full 
eettlement,  satisfaction,  and  discharge  of  all 
claims  arising  from  or  growing  out  of  per- 
sonal injuries  received  by  me  on  or  about 
Nov.  7th,  1896,  while  working  as  a  laborer 
at  wreck  at  Dry  Branch  on  Cabin  Creek  in 
the  service  of  C.  &  0.  Ky.,  said  amount  to  be 
paid  without  delay  by  voucher  through 
agent  at  Charleston,  W.  Va.  In  addition  I 
am  to  be  given  a  job  as  watchman  or  in 
other  service  which  I  can  perform.  It  be- 
ing understood  that  I  stand  in  same  relation 
to  the  company  as  any  other  employee,  in- 
jured or  not  injured,  and  will  be  removed 
onlv  for  cause,  and  will  have  a  steady  job 
M  long  as  I  give  satisfaction  to  the  foreman 
or  supt.  under  whom  I  work. 

[Signed]  G.  W.  Rhoades. 

It  waa  left  in  the  possession  oi  Rhoades, 
and  the  agent  said  he  would  talk  with  the 
auperintendent  upon  his  return  to  Hunting- 
ton, and,  if  he  agreed  to  the  terms  of  the  pro- 
posed settlement,  a  voucher  would  be  sent  to 
Charleston,  and  the  amount  paid.  He  found 
the  adjustment  satisfactory  to  the  superin- 
tendent, who  directed  him  to  prepare  a 
voucher  for  the  amount.  Not  having  a 
«opy  of  the  writing  upon  which  he  and 
Khoades  had  .agreed,  and  wishing  to  embody 
its  terms  in  the  voucher,  the  agent  relied 
upon  his  memory  in  the  preparation  of  the 
voucher,  which  he  claims  Rhoades  signed 
May  1,  1S97,  and  which  is  as  follows: 

Chesapeake  and  Ohio  Railway  Company. 
139,634.     Claim  No.  2,997. 
To  George  W.  Rhoades,  Dr.    Address, 
Charleston,  W.  Va. 
1897. 
April  26th.     For  amount  agreed  upon 
In  full  settlement,  satisfaction,  and 
discharge  of  all  claims  or  cause  of 
action  arising  from  or  growing  out  of 
personal  injuries  received  by  me  on  or 
about  Nov.  7th,  1896,  while  on  duty 
as  laborer  at  Dry  Branch,  at  Drain- 
meat,  of  train  113  on  Cabin  Creek 

Branch $600.00 

O.  K. 

Cliarge   to      Amount.      Certified.      Approved. 

Hun.  Div.       $600.00.       J.  W.  Winget, 

C.  T.  52.  Claim  agent. 

Keceived,  Charleston,  W.  Va.,  May  Ist, 
1897,  of  the  Cliesapeake  and  Ohio  Railway 
Company,  the  sum  of  $600.00,  in  full  com- 
promise, satisfaction,  and  discharge  of  all 
raj  claims  or  causes  of  acUon,  and  particu- 
larly of  all  claims  or  causes  of  action  arising 
out  of  the  personal  injuries  received  by  me 
Nov.  7th,  1896,  as  per  above  voucher.  In  ad- 
dition to  this  1  am  to  be  given  an  opportu- 
aitj  to  work  for  the  company  under  like  con- 
ditions and  circumstances  as  any  other  em- 
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ployee  injured  or  not  injured,  so  long  as  I 
give  satisfaction  to  the  foreman  or  super- 
intendent under  whom  I  work. 

George  W.  Rhoades.     [Seal.] 

J.  W.  Winget, 

L.  li.  Moaeman,  Witnesses. 

The  $600  was  paid  at  the  Charleston  of- 
fice of  the  company  on  or  about  May  1, 
1897,  and  on  that  occasion  Winget,  the  claim 
agent,  called  upon  Rhoades  for  a  copy  of 
the  writing  of  April  27,  1897.  It  being  pro- 
duced, and  a  copy  taken  on  the  company's 
letter  press,  the  agent  took  said  copy  with 
him.  It  was  attached  to  and  returned  with 
the  other  papers.  Rhoades  swears  he  never 
signed  the  voucher  of  May  Ist,  but  Winget 
and  Moseman,  the  subscribing  witnesses, 
testify  that  he  did.  On  June  1,  1897, 
Rhoades  went  to  work  for  the  companv  in 
pursuance  of  their  agreement,  and  for  about 
nine  mouths  thereafter  was  kept  busy  at 
tamping  ties,  grassing  the  track,  tightening 
bolts^  and  watching  at  a  cut  near  the  town 
of  Milton.  Then,  the  company  not  requir- 
ing a  watchman  at  said  cut  any  longer,  he 
was  sent  to  H  in  ton,  to  tend  the  switches  in 
the  yard,  lie  refused  to  do  this  work  on 
the  ground  that  he  could  not  perform  it,  ow- 
ing to  the  distance  between  the  switches  be- 
ing so  great  that  he  could  not  travel  it  in 
the  limited  time  permitted.  He  was  then 
brought  back  to  Milton,  where  he  worked 
a  while  longer,  grassing  the  track  and  tight- 
ening bolts.  In  the  month  of  July,  1898, 
he  was  discharged.  He  claims  he  was  un- 
able to  do  the  work  required  of  him  at  that 
time.  As  to  the  character  of  this  work, 
Clifford,  the  foreman,  says:  "Spencer  [su- 
pervisor of  track]  told  me  and  I  told  him 
[Rhoades]  that  he  would  have  to  tighten  up 
bolts,  and  raise  low  joints;  for  me  to  give 
him  a  beat.  I  gave  him  about  a  mile  and  a 
half  of  bolts  to  tighten  up  and  about  a  quar- 
ter of  a  mile  of  grassing  to  do.  Well,  he 
done  that  piece  of  grassing  all  right,  and 
worked  some  at  the  bolts,  and  I  asked  him 
to  go  to  the  east  end, — the  east  end  of  the 
section, — and  he  refused."  That  was  about 
3  miles  from  where  he  had  been  working. 
Clifford  further  describes  the  work  as  fm- 
lows :  "It  is  putting  in  bolts,  tightening  up 
bolts,  and,  where  ties  are  churning  at  the 
ends,  picking  away  from  the  end  and  letting 
the  water  out,  throwing  up  gravel,  grassing, 
and  such  work  as  a  watchman  generally 
does."  Spencer's  statement  relating  to  the 
dismissal  of  Rhoades  is  as  follows:  "There 
was  a  few  joints  in  the  cut  near  where  Mr. 
Rhoades  lives.  ...  I  don't  suppose 
they  were  further  from  his  door  than  from 
here  across  the  street.  I  wanted  him  to  go 
there,  and  help  the  watchman  take  them  up, 
because  I  didn't  want  to  take  a  gang  over 
there.  Well,  the  foreman  came  to  me,  and 
told  me  that  he  said  he  wouldn't  do  it.  Mr. 
Rhoades  met  me  the  next  morning  at  Milton, 
and  says  to  me,  'What  is  it  that  you  want 
me  to  do?'  I  says,  'Didn't  the  foreman  tell 
you?'  'Yes,'  he  said,  'He  told  me  that  he 
wanted  me  to  carry  ties  and  put  in  ties.' 
Says  I,  'Mr.  Rhoades,  I  don't  think  that  h* 
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told  you  that.  What  is  itr  'Well,  he 
wanted  me  to  help  raise  the  lower  joints/ 
*That  is  it  exactly.  I  can't  get  a  gang  over 
there  now,  and  then  something  else  will  turn 
up.'  He  says,  'I  am  not  ^oing  to  do  it.'  I 
says,  'Are  you  going  to  quitT'  He  says,  'No, 
I  am  not  going  to  quit'  He  says,  *If  you 
want  me  to  quit,  discharge  me.'  I  says,  'I 
will  discharge  you  in  fifteen  seconds,'  and  I 
did  it  right  there."  Rhoades  says  that  after 
he  was  given  the  heat  he  grassed  the  track, 
and  tightened  part  of  the  bolts,  and  then 
they  stopped  him,  and  wanted  him  to  work 
on  the  section, — "tamp  ties,  put  in  ties,  and 
do  general  repairing."  Soon  after  he  was 
discharged,  lihoades  brought  an  action  of  as- 
sumpsit in  the  circuit  court  of  Kanawha 
county  against  the  company,  upon  the  agree- 
ment of  April  27th,  laying  his  damages  at 
$10,000.  A  demurrer,  interposed  by  Sie  de^ 
fendant,  being  overruled,  a  plea  of  non  as- 
sumpsit  was  entered,  and  issue  was  joined 
thereon,  and  a  trial  was  had,  resulting  in  a 
verdict  of  $1,000  for  the  plain tiif.  A  mo- 
tion to  set  aside  the  verdict  and  grant  a  new 
trial  was  made  and  overruled,  and  an  excep- 
tion taken  to  this,  as  well  as  several  other 
rulings  of  the  court,  and  judgment  was  ren- 
dered on  the  verdict. 

The  ovcrniHng  of  the  demurrer  is  made 
the  basis  of  the  first  assignment  of  error. 
Under  this  head  it  is  arguS  that  the  paper 
dated  April  27,  1897,  is  not  a  contract  of 
employment,  but  at  most  a  mere  agreement 
to  make  such  a  contract  in  the  future,  be- 
cause it  leaves  for  future  determination  the 
wages  to  be  paid  the  kind  of  work  to  be 
performed,  and  the  term  or  period  of  em- 
ployment. It  is  also  said  that  the  declara- 
tion is  founded  wholly  upon  that  paper,  and 
does  not  go  bevond  it;  but  it  ia  found  that 
in  the  declaration  the  substance  of  the  agree- 
ment is  alleged,  and,  further,  that  after- 
wards the  "defendant  ratified  and  confirmed 
said  agreement,  and  paid  to  the  plaintiff  the 
said  sum  of  $600,  and  gave  to  the  plaintiff 
a  job  as  watdiman  on  it6  said  railway,  said 
job  commencing,  to  wit,  about  December  1, 
1897,  at  the  price  of  $1  per  day  as  vrages  as 
such  watchman,  and  continuing  plaintiff  as 
such  watchman  from  the  date  last  aforesaid 
until,  to  wit,  the  11th  day  of  July,  1898." 
The  declaration  thus  makes  out  a  complete 
contract,  certain  and  definite  in  all  respects. 
It  also  alleges  a  breach  of  this  contract,  and 
so  establishes  a  cause  of  action.  It  is  con- 
tended, however,  that  under  such  a  contract, 
the  plaintiff  below  having  the  right  to  stop 
work  when  he  pleased,  the  railway  company 
could  discharge  him.  This  view  of  the  con- 
tract declared  upon  is  not  in  harmony  with 
the  law  as  expounded  in  the  text-books  and 
decided  cases.  In  Beach,  Modern  Law  of 
Contracts,  §  457,  it  is  said:  "Where  an  em- 
ployee, in  consideration  of  an  agreement  on 
the  part  of  the  employer  to  give  him  work 
as  long  as  he  is  able  to  perform  it,  releases 
a  claim  for  damages  said  to  have  been  caused 
by  the  employer's  negligence,  the  agreement 
i3  not  void  because  lacking  mutuality.  By 
releasing  his  claim,  the  employee  has  paid  in 
advance  for  an  optional  contract,  and  he  has 
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the  right  to  have  it  remain  optional."    In 
Hmtth  V.  8t.  Paul  d  D.  R.  Co.  60  Minn.  330,. 
62  N.  W.  392,  Collins,  J.,  says:     "The  con- 
sideration for  the  defendant's  agrees,  mt  U> 
employ  was  paid  by  the  release  of  plaintiff's 
claim  for  damages  quite  as  much  and  as  ei- 
fectuaily  as  if  plaintiff  had  actually  paid 
cash.     By  releasing  his  claim  for  damages,, 
the  plaintiff  paid  m  advance  for  the  privi- 
lege or  option  of  working  for  the  defend- 
ant."   This  is  cited  in  support  of  the  text  in 
Beach.    It  is  true,  the  same  author  says,  at 
S  75,  cited  for  defendant:     "A  memorandum 
reciting  the  terms  of  a  contract  of  employ- 
ment, which  are,  however,  'subject  to   the 
conditions   and    regulations   of    a   contract 
which  is  to  be  substituted  for  the  memoran- 
dum,'   imposes   no   legal   obligation."     But 
this  in  no  way  confiiets  with  what  is  sa.id 
in  S  457,  and  its  utter  inapplicability  to  the 
case  stated  in  the  declaration,  as  well  as  to 
the  terms  of  the  paper  dated  April  27th,  is 
clearly  apparent.    Section  75  evidently  re- 
lates to  an  agreement  to  give  employment,, 
not  made  upon  a  valuable  consideration,  but 
in  which  there  are  simply  concurrent  prom- 
ises, the  one  being  the  consideration  for  the 
other,  and  the  terms  and  conditions  of  these 
promises  not  complete.    The  paper  declared 
upon  here  shows  upon  its  face  a  considera- 
tion valuable  in  law.    On  the  side  of  the 
employee  it  is  an  executed  contract,  not  of 
the  service  contemplated,  but  as  to  the  op- 
portunity to  serve  and  receive  wages  there- 
for.   By  his  release  he  has  paid  for  this  op- 
tion.   Moreover,    this    paper    contains    no 
qualifying  or   limiting  clause,   such   as    is 
found  in  the  case  put  in  said  |  76.    It  ia 
true  that  the  case  of  Tennessee  Coal,  I,  d  R. 
Co,  V.  Pierce,  26  C.  0.  A.  632,  52  U.  S.  App. 
355,  81  Fed.  814,  cited  for  defendant,  sus- 
tains its  position,  but  that  csiae  went  up  to 
the  Supreme  Court  of  the  United  States,  and 
was  there  reversed.     See  173  U.  S.  1,  43  L. 
ed.  691,  10  Sup.  Ct.  Rep.  335.     The  facts  in 
the  case,  and  the  law  there  declared,  are 
stated   in    the  syllabus   as    follows:     "An 
agreement  in  writing  between  a  mining  com- 
pany and  a  machinist  stated  that  while  in 
its  employ  he  was  seriously  hurt,  under  cir- 
cumstances which  he  claimed,  and  it  denied,, 
made  it  liable  to  him  in  damages;  that  six 
months  after  the  injury,  both  parties  being- 
desirous  of  settling  his  claim  for  damages, 
the   company   agr^   to  pa^   him   regul&r 
wages,  and  to  furnish  him  with  certain  sup- 
plies while  he  was  disabled,  and  carried  out 
that  agreement  for  six  months,  at  the  end  of 
which,  after  he  had  resumed  work,  it  was 
agreed  that  the  company  should  give  him 
such  work  as  he  could  do,  and  pay  him  wages 
as  before  his  injury,  and  this  agreement  was 
kept  by  both  parties  for  a  year;  and  then, 
in  lieu  of  the  previous  agreements,  a  new 
agreement  was  made  that  his  wages  'from 
this  date'  should  be  a  certain  sum  monthly, 
and  he  should  receive  certain  supplies,  and 
he  on  his  part  released  the  company  from 
all  liability  for  his  injury,  and  agreed  that 
this  should  be  a  full  settlement  of  all  his^ 
claims  against  the  com  pan  v.     Held,  that  the* 
last  agreement  was  not  terminable  at  the 
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«iid  of  any  month  at  the  pleasure  of  the  com* 
pany,  but  bound  it  to  pay  him  the  wages 
stipulated,  and  to  furnish  him  the  supplies 
agreed,  so  long  as  his  disability  to  do  full 
work  continued;  and  that,  if  the  company 
discharged    him    from    its   service   without 
c-ause,  he  was  entitled  to  elect  to  treat  the 
-contract  as  absolutely  and  finally  broken  by 
the  company,  and,  in  an  action  against  it 
upon  the  contract,  to  introduce  evidence  of 
his  age,  health,  and  expectancy  of  life,  and, 
if  his  disability  was  permanent,  to  recover 
the  full  value  of  the  contract  to  him  at  the 
time  of  the  breach,  including  all  that  he 
would  have  received  in  the  future  as  well  as 
in  the  past  if  the  contract  had  been  kept,  de- 
ducting, however,  any  sum  that  he  might 
have   earned    already   or   might   thereafter 
earn,  as  well  as  the  amount  of  any  loss  that 
the  defendant  sustained  by  the  loss  of  his 
services   without  its  fault."     In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Gray 
said:     "An  intention  of  the  parties  that, 
while  the   plaintiff  absolutely  released  the 
defendant   from   that  claim,   the  defendant 
might,  at  its  own  will  and  pleasure,  cease  to 
perform  ail  the  obligationfl  whioh  were  the 
consideration  of  that  release,  finds  no  sup- 
port in  the  terms  of  the  contract,  and  is  too 
xmlikely  to  be  presumed."    Of  the  same  case 
the  supreme  court  of  Alabama  said:     "The 
contract  is  sufficiently  definite  as  to  time, 
and  bound  the  defendant  to  its  performance 
to  long  as  plaintiff  should  be  disabled  by 
reason  of  the  injuries  he  received,  which, 
under  the  averment  that  he  was  permanently 
disabled,  will  be  for  life."     110  Ala.  533,  10 
So.  22.    And  Mr.  Justice  Gray  said:     ''As 
we  concur  in  that  opinion,  it  is  unnecessary 
to  consider  how  far  it  should  be  considered 
as  binding  upon  us  in  this  case."    The  same 
principles  are  announced  in  East  Tennessee, 
V.  d  O,  R,  Co,  v.  Stauh,  7  Lea,  397,  PennsyU 
tania  Co.  v.  Dolan,  6  Ind.  App.  109,  32  N.  E. 
S02,  and  EcLSt  lAne  d  R.  River  R,  Co,  v. 
Scott,  72  Tex.  70,  10  S.  W.  99.     But  in  the 
last  case  the  doctrine  is  qualified  to  this  ex- 
tent:    When,  by  the  terms  of  such  compro- 
mise, the  company  binds  itself  to  employ 
the  plaintiff,  and  it  is  optional  with  the  lat- 
ter to  serve,  there  is  no  mutuality  of  con- 
tract until  the  plaintiff  exercises  the  right 
to  fix  the  period  for  which  he  will  serve,  and, 
until  he  haa  done  so,  there  is  no  breach  for 
which  he  can  maintain  an  action. 

At  the  instance  of  the  plaintiff  below,  and 
over  the  objection  of  the  defendant,  the  fol- 
lowing instruction  was  given:  "The  court 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  parties  to  this  action 
«oinproniised  their  difference  as  set  forth  in 
plaintiff's  declaration,  and  that  the  writing 
of  April  27,  1897,  marked  'Exhibit  No.  6,* 
was  signed  by  the  plaintiff,  Rhoades,  after 
being  prepared  and  written  by  defendant's 
agent,  and  that  said  writing  embodied  the 
actual  terms  of  such  compromise,  and  was 
accepted  and  acted  upon  by  defendant,  then 
the  defendant  is  bound  by  the  provisions  of 
said  compromise."  To  the  giving  of  said  in- 
struction the  defendant  excepted.  At  the 
request  of  the  defendant^  the  following  in- 
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struct  ions  were  given:  (1)  "If  the  jury 
find  from  the  evidence  that  the  writing  of 
May  1,  1897,  marked  ^Exhibit  G.  W.  R.,'  pur- 
porting to  be  signed  by  Geo.  W.  Rhoades, 
was  in  fact  signed  by  him,  and  the  stipula- 
tions and  conditions  therein  contained  were 
different  from  the  propositions  made  in 
writing  by  him  on  AprU  27,  1897,  'Exhibit 
No.  6,'  the  jury  should  take  the  writing  of 
May  1,  1897,  as  embodying  the  terms  upon 
which  the  parties  finally  agreed  to  compro- 
mise; and  if  the  jury  fur&er  believe  from 
the  evidence  that  the  defendant  had  given 
the  plaintiff  work,  as  it  had  agreed  to  do, 
and  the  plaintiff  failed  to  work  to  the  sat- 
isfaction of  his  foreman  or  superintendent, 
as  provided  in  said  agreement,  then  the  de- 
fendant had  the  right  to  discharge  the  plain- 
tiff, and  it  would  not  be  liable  for  any  dam- 
ages in  this  suit."  (2)  "The  court  instructs 
the  jury  that  if  they  find  from  the  evidence 
that  at  the  time  the  plaintiff  entered  into 
the  employment  of  the  defendant  after  his 
injury  he  made  no  fixed  or  specified  time  or 
period  which  he  agreed  to  work  for  the  de- 
fendant, then  he  had  the  right  to  cease  work- 
ing for  the  defendant  at  any  time,  and  the 
defendant  had  the  right  to  cease  employing 
him  at  any  time."  ( 3 )  "The  court  instructs 
the  jury  that  if  they  find  from  the  evidence 
that  the  defendant  gave  to  the  plaintiff  such 
work  as  he  could  do  and  had  done,  and  the 
plaintiff  refused  to  do  such  work  so  given 
him,  then  the  defendant  had  the  right  to 
discharge  him  from  its  service,  and  you 
should  find  for  the  defendant."  It  is  con- 
tended that  it  was  error  to  give  plaintiff's 
instruction:  (1)  Because  by  the  paper 
dated  May  1,  1897,  the  writing  of  April  27, 
1897,  was  discharged,  and  no  longer  formed 
the  contract  between  the  parties,  the  two 
papers  being  different  and  inconsistent,  and 
the  former  under  seal;  (2)  because  it  ig- 
nored the  transaction  of  May  1st,  and  thus 
violates  the  rule  requiring  instructions  to 
cover  all  essential  elemento  of  the  case,  to 
tlie  end  that  the  jury  may  not  be  misled; 
and  (3)  because  it  is  inconsistent  with  de- 
fendant's instruction  No.  1,  based  upon  the 
writing  of  May  1st.  If  two  agreements  of 
different  dates,  made  between  the  same  par- 
ties, and  covering  the  same  subject-matter, 
are  inconsistent,  the  one  earlier  in  date  is 
impliedly  discharged  by  the  other.  Clark, 
Contr.  611.  In  Renard  v.  Sampson,  12  N. 
y.  661,  the  rule  is  stated  as  follows:  "A 
written  contract  executed  between  parties, 
not  in  performance  of  a  distinct  and  sepa- 
rate provision  of  prior  negotiations  and 
agreements  between  them,  but  covering  in 
its  terms  or  l^al  effect  the  whole  subject^ 
matter  thereof,  extinguishes  and  supersedes 
all  such  prior  negotiations  and  agreements." 
In  Paul  v.  Meservey,  58  Me.  419,  the  law  is 
stated  thus:  "One  contract  is  rescinded  by 
another  between  the  same  parties  when  the 
latter  is  inconsistent  with,  and  renders  im- 
possible the  performance  of,  the  former." 
It  is  claimed  that  these  two  contracts  or 
writings  are  different,  because  the  first 
states  that  Rhoades  ''is  to  be  given  a  job  as 
watchman  or  other  service"  which  he  can  do. 
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and  there  is   to   be  no  dischargee  without 
cause,"  while  in  the  second  he  is  to  be  given 
an  opportunity  to  work"  so  long  as  he  gives 
satisf motion."     The  two  writings  are  dif- 
ferent in  terms  as  to  the  matter  of  employ- 
ment, but  are  they  different  in  legal  effect? 
Will  not  the  allegations  of  the  declaration, 
except  as  to  the  date  of  the  instrument  men- 
tioned in  it,  apply  to  either  of  the  two  writ- 
ings?    If  so,  may  not  the  latter  be  consid- 
ered a  ratification  or  confirmation  of  the  for- 
mer, and,  being  a  receipt  for  the  cash  pay- 
ment, may  it  not  be  treated  as  made  in  per- 
formance of  the  first,   rather  than  a  new 
contract  to  take  the  place  of  it?     In  each 
case,  for  a  valuable  consideration,  the  de- 
fendant is  bound  to  give  the  plaintiff  em- 
ployment, for  the  latter  only  releases  his 
claim  in  consideration  of  the  sum  of  $600, 
and,   "in   addition"   thereto,  the  option  to 
work  for  the  company.    The  first  says  he 
shall  not  be  discharged  without  cause,  and 
shall  have  a  steady  job  so  long  as  he  gives 
satisfaction  to  the  foreman  or  superintend- 
ent under  whom  he  works.    The  second  is 
sUent  as  to  cause  for  discharge,  but  repeats 
the  language,  "so  long  as  I  give  satisfaction 
to    the    foreman   or    superintendent    under 
whom  I  work."    If,  by  the  second  agree- 
ment, the  company  is  bound  to  give  plain- 
tiff an  opportunity  to  work,  he  could  not  be 
discharged  without  cause,  although  it  is  not 
so  expressly  stated  in  the  contract.    In  no 
valid  contract  of  employment  can  the  mas- 
ter discharge  the  servant  without  cause  be- 
fore the  expiration  of  the  period  of  service 
contracted  for.    This  is  too  elementary  to 
require  any  citation  of  authority.    As  both 
agreements  bind  the  company  to  give  the 
plaintiff    employment,    and    declare    that 
promise  to  be  part  of  the  oonsideration  for 
the  release,  the  omission  of  the  words,  "will 
be  removed  only  for  cause,"  from  the  sec- 
ond,  is   wholly  unimportant,   insi^ificant, 
and  immaterial,  and  does  not  make  it  legally 
different  from  the  other.     By  the  terms  of 
the  first  writing,  the  plaintiff  was  to  have 
"a  job  as  watchman,  or  in  other   service 
which  I  can  perform."    The  second  is  silent 
as  to  the  kind  of  work  contemplated.    Does 
this  make  them  different  in  effect?    In  the 
construction  of  a  contract  the  court  must 
bear  in  mind  the  situation  of  the  parties,  the 
subject-matter  of  the  contract,  and  the  in- 
tention and  purposes  of  the  parties  in  mak- 
ing it,  and  should  carry  that  intention  into 
effect  so  far  as  the  rules  of  language  and  the 
rules  of  law  will  permit.     2  Parsons,  Contr. 
7th  ed.  631.     All  parts  of  the  contract  will 
be  so  construed  as  to  give  force  and  validity 
to  all  of  them,  and  to  all  the  language  used, 
where  that  is  possible.    Id.  636.     C!ompara- 
tively    unimportant    parts    or    provisions, 
which   may   be  severed   from    the   contract 
without  impairing  its  effect  or  changing  its 
character,   will   be   suppressed   or   subordi- 
nated, if  in  that  way,  and  only  in  that  way, 
the  contract  can  be  sustained  and  enforced. 
Id.  637.    To  so  construe  this  second  paper 
as  to  make  it  the  duty  of  the  plaintiff  to  do 
any  and  all  kinds  of  railroad  work  would 
put  upon  it  a  construction  at  variance  with 
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the  law,  and  so  utterly  ridiculous  and  ab- 
surd that  it  cannot  be  supposed  for  a  mo- 
ment that  such  was  the  intention  of  either 
of  the  parties.     In  every  case  of  a  contract 
of  employment  where  the  parties  know  each 
other,  and  the  purposes  of  each  other,  at  the 
time  of  entering  into  it  as  they  did  here, 
and  the  terms  of  the  contract  are  not  to  the 
contrary,  the  servant  only  engages  to  per- 
form such  service  as  he  *'can  perform."     If 
a  person  engage  to  do  service  which  he  can- 
not perform,  his  inoompeteoice  is  cause  for 
discharge.     If  a  person  make  a  binding  con- 
tract to  give  employment,  which  he  fails  to* 
furnish  for  any  reason  not  attributable  to 
the  fault  of  the  employee  or  an  act  of  God^ 
such  failure  is  a  breach  of  the  contract,  and 
an  action  lies.     In  this  second  writing  the 
kind  of  service  not  being  mentioned,  while 
in  the  first  it  is,  it  cannot  be  said  that  there 
is  any  contradiction  between  the  writings  as 
to  the  kind  of  service.    But,  if  the  second 
contract  stood  alone,  this  man  was  known,, 
at  the  time  of  his  employment,  not  to  be 
qualified  for  the  duties  of  a  brakeman,  fire- 
man, engineer,  conductor,  or  other  position 
requiring   special   knowledge,   training,   ex- 
perience, and  skill.     It  was  well  understood 
between  the  parties  that  the  company  had 
other   positions,   the   duties   of   which    the 
plaintiff   could   perform,   although   he   had 
but  one  leg.    It  could  not  have  been  in  the 
contemplation  of  either  of  the  parties  that 
he  would  be  required  to  do  any  work  that 
such  a  man  could  not  perform.    No  provi- 
sion of  the  contract  requires  such  a  construc- 
tion, and  to  so  construe  it  would  wholly  de- 
stroy its  value  to  the  plaintiff,  and  defeat 
the  intentions  of  the  parties.     It  is  not  rec- 
oncilable with  their  situation,  the  subject- 
matter  of  the  contract,  or  their  purpose,  ob- 
ject, and  intention,  apparent  upon  the  face 
of  the  contract  itself,  as  well  as  from  the 
conditions  under  which  the  contract  was  en- 
tered into.    So,  in  legal  effect^  the  two  pa- 
pers are  alike.    There  was  but  one  contract 
to  which  both  relate,  neither  nor  both  of 
which  contains  it  all,  for  the  actual  employ- 
ment took  place  after  the  execution  of  both,, 
and  resort  may  be  had  to  both  for  its  terms 
as  far  as  they  go.    Freed  from  all  erroneous 
conceptions  of  the  case,  the  instruction  given 
for  the  plaintiff  tells  the  jury  substantially 
that  the  defendant  is  bound  by  that  contract^ 
and  the  first  instruction  given  for  the  de- 
fendant, tliat  the  plaintiff  was  also  bound 
by  it,  and,  if  he  had  failed  to  work  to  the 
satdsf  action  of  his  foreman  or  superintendent, 
as  provided  in  the  agreement,  tne  defendant 
had  the  right  to  discharge  him.    But  upon 
the  defendant's  theory  that  the  two  papers 
are  sep-orate  and  distinct  and  inconsistent, 
and  the  first,  therefore,  discharged  by  the 
execution  of  the  second,  the  other  two  criti- 
cisms upon   the  instructdoQ  given  for  the 
plaintiff  must  be  disregarded,  for  the  reason 
that  the  execution  of  the  writing  of  May  1st 
was  in  issue,  and  to  be  determined  by  the 
jury.    This  writing  was  not  mentioned  in 
any  of  the  pleadings  of  the  case,  but  came 
into  the  case  as  evidence  under  the  plea  of 
non  <U9ump9it,    The    plaintiff   denied    on 
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oath  that  he  had  signed  it.    Two  witnessee 
testified  that  he  did  sign  it  in  their  presence. 
This  made  it  neoeesary  for  the  jury  to  say 
which  of  the  two  writings  constituted  the 
contract  between  the  parties.     Code,  chap. 
125,  §  40,  reading,  "Wnere  a  declaration  or 
other  pleading  allies  that  any  person  made, 
indorsed,  assigned,  or  accept^  any  writing, 
no  proof  of  the  handwriting  of  such  person 
shall  be  required,  unless  the  fact  be  aenied, 
by  an  affidavit  with  the  plea  which  puts  it 
in   issue,"   does  not  apply   to  writings  so 
brought  into  the  case.    At  common  law  the 
adverse  party  had  the  right  to  require  pre- 
cise proof  of  all  signatures  and  documenta 
making  part  of  the  claim  of  the  party  pro- 
ducing them,  but  this  has  been  greatly  modi- 
fied in  some  states  by  rules  of  court,  and  in 
others  Jiy  statute.     2  Greenl.  £v.  $16.    In 
Virginia  an  act  was  passed  February  6, 1828, 
dispensing  with  proof  of  the  handwriting, 
''if  the  declaration  allies  that  they  were 
signed  by  any  person,''  unless  an  affidavit  be 
filed    disputing    its   genuineness.     In    1850, 
after  this  statute  was  construed  by  the  court 
in  the  case  of  Kelly  v.  Paul,  3  Gratt.  191, 
the  l^islature  passed  the  act  as  now  found 
in  said  $  40,  applying  the  rule  to  any  writ- 
ing alleged  in  any  pleading  to  have  been 
made,  etc.     The  instruction  for  plaintiff  is 
not  open  to  the  other  objection  that  it  ig- 
nores the  transaction  of  May  1,  1897,  upon 
the  principles  announced  in  the  cases  of  Mc- 
Creery  v.  Ohio  River  R.  Co,  43  W.  Va.  110, 
27  8.  £.  327,  and  Price  v.  Chesapeake  d  0. 
R.  Co.  40  W.  Va.  538,  33  S.  £.  255,  because 
an  instruction  for  the  defendant  was  given, 
covering  said  transaction  as  a  part  of  its 
theory  of  the  case.     Sp,  upon  the  plan  of 
the  defense,  the  case  presented,  and  the  evi- 
dence related  to,  two  theories,  one  upon  the 
hypothesis  that  the  contract  was  embodied 
in  the  writing  of  April  27  th,  and  the  other 
upon  the  hypothesis  that  the  writing  of  May 
1st  formed  the  contract.     In  such  case,  in- 
consistency in  the  instructions,  if,  indeed, 
there  be  any  because  of  the  conflict,  is  no 
objection,  and  does  not  violate  the  rule  re- 
ferred to  in  the  brief.     Each  of  them  is  gen- 
eral, covering  the  whole  case  upon  one  of  its 
theories.    Each  party  is  entitled  to  an  in- 
struction upon   nis    theory  of   the   case,  if 
there  is   any   evidence  to   sustain   it.     The 
conflict  thus  presented  is  of  the  issue  itself, 
the  very  bone  of  contention  in  the  case,  and 
is  not  an  inconsistency  in  the  instructions. 
The  instructions  thus  presenting  the  contra- 
dictory* theories  and  declaring  fiie  law  upon 
each  of  them,  it  is  for  the  jury  to  determine 
what  the  facts  are,  and  thus  apply  the  law 
as  announced  in  one  of  the  instructions,  and 
reject  that  contained  in  the  one  conflicting 
with  it  as  inapplicable  to  the  case,  in  arriv- 
ing at  a  verdict.    The  language  of  defend- 
ant's first  instruction  shows  that  the  appli- 
cation to  the  case  of  the  principles  of  law 
embodied  in  it  was  dependent  upon  the  find- 
ing of  the  jury  as  to  whether  Rhoades  signed 
the  writing  of  May  1st,  for  it  says :     "If  the 
jury  find  from  the  evidence  that  the  writ- 
ing of  May  1,  1897,  marked,"  etc.,  "was  in 
tact  signed   by"   Rhoades,  etc.^  "the  jury 
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should  take  the  writing  of  May  1,  1897,  aa 
embodying  the  terms,"  etc.  So  the  conclu- 
sion is  that  the  assignment  of  error  predi- 
cated upon  the  giving  of  said  instruction  ia 
not  well  taken. 

The  last  assignment  of  error  is  grounded 
upon  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  allow  a  new  trial,  it  being 
insisted  under  this  head  that  the  work  the 
plaintiff  refused  to  do  was  such  work  as  he 
could  have  done,  and  not  so  laborious  aa 
some  of  the  work  he  had  already  done;  that 
as,  imder  the  contract,  the  defendant  might 
discharge  the  plaintiff  when  he  ceased  to 
"give  satisfaction  to  the  foreman  or  super- 
intendent under  whom"  he  worked,  and  h& 
had  complained  all  the  time  of  the  work  as- 
signed  him,   he   was  rightfully   discharged 
under  that  clause  of  the  contract;  that  it  is 
uncontradicted  that  the  plaintiff  refused  to 
do  work  assigned  him;  and  that,  if  the  re- 
covery might  be  for  the  probable  life  of  the 
plaintiff,  there  was  no  evidence  of  his  hab- 
its and  expectation  of  life,  and,  therefore, 
no  evidence  upon  which  the  damages  allowed 
could  have  been  assessed.    The  refusal   to 
do  the  work  assigned  at  the  time  of  the 
dischari^e    is    admitted,    but    the    plaintiff 
claims  it  was  of  such  character  that  he  was 
not  bound  to  do  it.     It  may  not  have  been 
harder  than  some  other  work  he  had  done, 
but  that  is  not  the  test.     The   issue  was 
whether  it  was  beyond  his  ability  to  perform 
without  undue  exertion.    Upon  this  ques- 
tion the  jury  had  before  them  the  nature 
of  the  work,  the  crippled  condition  of  the 
plaintiff,  all  the  facts  and  circumstances  of 
his  discharge,  and  the  law  of  the  case,  de- 
pendent upon  the  facts,  and  it  was  their 
province  to  say  what  the  facts  were,  and 
thus  determine  whether  there  was  cause  for 
the  discharge.    The  evidence  is  conflicting 
as  to  what  was  required  of  him  when  he  re- 
fused to  perform  it.     On  this  point  Clifford 
and  Spencer  are  not  in  accord,  and  both  of 
them  differ  from  Rhoades.     Then  as  to  what 
work  the  plaintiff  was  able  to  do  was  a  mat- 
ter for  the  jury,  and  he  was  before  them,  and 
they  saw  his  condition  as  well  as  the  de- 
meanor of  himself  and  the  other  witnesses. 
In  addition  to  this,  it  must  be  remembered 
that  the  burden  was  upon  the  defendant  to- 
show  that  the  discharge  was  for  good  cause. 
14  Am.  &  Eng.  Enc.  I^w,  p.  797.     His  com- 
plaining from  time  to  time  about  the  kind 
of  work   assigned   him   is  unimportant,   if 
even  relevant,  for  the  reason  that  the  work 
he  did  do  was  satisfactory  to  the  foreman 
and  supervisor  of  track. 

The  principles  governing  the  assessment 
of  damages  and  the  measure  of  damages  iik 
cases  of  this  kind  have  been  given.  Tennes^ 
see  Coal,  I.  d  R.  Co.  v.  Pierce,  26  G.  C.  A. 
632,  62  U.  S.  App.  355,  81  Fed.  814.  They 
are  very  similar  to  those  applying  in  cases 
of  damages  for  injuries  to  the  person  in 
which  the  amount  is  dependent  upon  loss  of 
capacity  for  labor.  In  these  cases  the  stand- 
ard mortuary  tables  are  sometimes  admitted 
as  evidence  on  the  question  of  the  expecta- 
tjon  of  life.  5  Am.  &  Eng,  Enc.  Law,  pp.  41, 
42,  note.    But  it  is  not  always  done^  nor 
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has  it  been  held  necesBaiy.  Here  the  age 
and  physical  condition  of  the  plaintiff  were 
proved,  and  no  reason  is .  perceived  why 
plaintiff's  expectation  of  life  should  not  have 
been  left  to  the  jur^  in  this  case,  as  is  so 
often  done  in  others  involving  the  same  ques- 
tion, without  more  evidence  bearing  upon  it 
than  was  before  the  jury. 

There  being  no  error  in  the  judgment,  it 
is  affirmed. 


STATE  of  West  Virginia 

V, 

W.  J.  COTTS,  Plff.  in  Err. 
( W.  Va ) 

"^l.  A  mere  business  or  otlier  eoiiTer- 
sation  hy  a  Juror  'vrltli  anotlier  per- 
sony  entirely  foreign  to  the  case  on  trial,  in 
the  presence  and  hearing  of  the  sheriff  and 
other  Jurors,  although  reprehensible  because 
it  shows  a  lack  of  respect  for  the  law  on  the 
part  of  both  officer  and  Juror  participating 
in  It,  and  is  unseeming  and  reproachful  in 
the  administration  of  Justice,  will  not  render 
a  verdict  void. 

"S.  Points  8—0  of  tlie  srllabas  In  tbe 
case  of  State  ▼.  Cartrlffht,  20  W.  Va. 
82,  points  16-17  of  the  syllabus  in  the  case 
of  State  V.  Kobin»on,  20  W.  Va.  713,  43  Am. 
Ilep.  799,  points  1-4  of  the  syllabus  In  State 
T.  Harrison,  86  W.  Va.  729,  18  L.  R.  A.  224, 
15  S.  B.  082,  and  point  5  of  the  syllabus  In 
State  V.  Belknap,  80  W.  Va.  427,  10  S.  B. 
507,  examined,  and  approved,  as  correctly 
stating  the  law  relating  to  the  effect  of  the 
improper  separation  or  misconduct  of  Jurors 
upon  their  verdict. 

9.  'While  all  tlie  Jnrors  in  a  felonjr  case 
are  attended  bjr  proper  olllcers«  there 
can  be  no  such  separation  as  will  raise  a  pre- 
sumption of  Impurity  in  their  verdict,  and 
throw  upon  the  state  the  burden  of  showing 
beyond  a  reasonable  doubt  that  the  prisoner 
has  suffered  no  Injury  by  reason  thereof,  the 
verdict  being  against  him;  but  under  such 
circumstances  there  may  be  such  misbehavior 
on  the  part  of  the  jurors  as  will  raise  such 
presumption. 

(September  7,  1001.) 

ERROR  to  the  Circuit  Court  for  Marshall 
County  to  review  a  judgment  convict- 
ing defendant  of  forgery.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Howard  Holt,  for  plaintiff  in  er- 
ror: 

MT.  Cotta  is  entitled  tx>  a  neiw  trial  under 
^he  rule  laid  down  in  State  v.  Cartright,  20 
W.  Va.  33,  and  State  v.  Robinson,  20  W. 
Va.  714,  43  Am.  Rep.  700. 

The  affidavits  disclose  the  ver^  loosest 
practice  in  the  management  of  this  jury, — 
•a  practice  that  is  detrimental  to  the  inter- 
-ests  of  justice  and  hazardous  in  the  extreme 
to  the  life  and  liberty  of  the  citizen. 

There  are  two  main  reasons  for  the  non- 
-aeparation  of  jurymen  in  felony  cases: 
One,  that  they  may  not  be  actively  influ- 

^Ueadnotes  by  POFmNBAKOKB,  J. 

NoTi. — For  other  cases'  in  this  series  as  to 
separation  of  Jurors  during  trial,  see  King  v. 
State  (Tenn.)   8  L.  R.  A.  210,  and  People  v. 
Ebanks  (Cal.)  40  L.  R.  A.  260. 
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enced  by  outsiders;  the  other,  that  they 
may  give  their  whole,  undivided,  and  serioua 
a^^tentioo  to  the  duties  devolving  upon  them, 
having  in  their  care  and  custody  the  lives 
and  liberties  of  tiieir  fellow  men. 

It  may  be  that  these  men  were  not  im- 
properly influenced,  but  that  consideration 
does  not  satisfy  the  law;  the  law  requires 
that  the  opportunity  to  so  influence  them 
must  absolutely  be  avoided. 

State  V.  Robinson,  20  W.  Va.  761,  43 
Am.  Rep.  709. 

Mr,  W.  W.  Amett  also  for  plaintiff  in 
error. 

Messrs.  W.  C.  Meyer  and  8.  O.  Boyee, 
for  defendant  in  error: 

The  mere  separation  of  jurors  impaneled 
to  try  a  capital  offense,  from  their  fellows 
without  the  attendance  of  an  officer,  al- 
though an  irregularity,  is  not  a  sufficient 
cause  for  setting  aside  the  verdict,  if  the 
court  is  satisfied  that  the  prisoner  haa  not 
been  injured  from  said  separation. 

State  V.  Prescott,  7  N.  H.  287;  State  v. 
Tilghman,  33  N.  C.  (11  Ired.  L.)  513; 
Keenan  v.  State,  8  Wis.  132;  People  v.  Sy- 
mondSy  22  Cal.  340;  People  v.  Colmere,  23 
Cal.  631;  Creeh  v.  State,  24  Ind.  154;  Cor- 
nelius V.  State,  12  Ark.  810;  Stanton  v. 
State,  13  Ark.  310;  Coker  y.  State,  20  Ark. 
58;  State  y.  Harlow,  21  Mo.  446;  State  y. 
I  go,  21  Mo.  459;  Alexander  v.  Com.  105  Pa. 
1;  King  v.  State,  91  Tenn.  617,  20  8.  W. 
160;  State  v.  Fairlamb,  121  Mo.  152,  25  S. 
W.  305 ;  State  v.  Orrick,  106  Mo.  125,  17  8. 
W.  170,  329;  State  y.  Avery,  113  Mo.  502, 
21  8.  W.  193;  State  y.  Howell,  117  Mo.  307, 
23  S.  W.  263;  State  y.  Allen,  89  Iowa,  52, 
56  N.  W.  261;  Pickens  y.  State,  31  Tex. 
Crim.  Kep.  554,  21  8.  W.  362;  State  y. 
Way,  38  S.  C.  347,  17  8.  E.  39;  State  y. 
Crane,  110  N.  C.  630,  15  S.  E.  231;  Stout  y. 
State,  70  Md.  317,  26  Atl.  299;  Wyatt  y. 
State,  1  inackf .  257 ;  State  v.  O'Brien,  7  R. 
I.  336:  State  v.  Dugan,  52  Kan.  23,  34  Pac. 
409;  State  v.  Miller,  18  N.  C.  (1  Dev.  &  B. 
L.)  500;  ComuHill  v.  State,  91  Ga.  277,  18 
S.  E.  154 ;  Roper  v.  Territory,  7  N.  M.  255, 
33  Pac.  1014;  State  v.  Hester,  47  N.  C.  (2 
Jones,  L.)  83;  2  Thomp.  Trials,  §i  2553, 
2.558,  2565;  State  y.  Cartright,  20  W.  Va, 
32;  State  v.  Cain,  20  W.  Va.  699;  State  y. 
Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799; 
State  V.  Hall,  31  W.  Va.  505,  7  8.  E.  422; 
State  V.  Harrison,  36  W.  Va,  729,  18  L.  R. 
A.  224,  15  8.  E.  982;  State  v.  Belknap,  39 
W.  Va.  427,  19  S.  E.  507. 

If  the  court  can  seen  that  the  officers  who 
have  the  jury  in  charge  have  kept  them  to- 
gether within  the  practical  meaning  of  the 
rule,  and  have  not  spoken  to  them  them- 
selves, nor  suffered  any  other  person  to  speak 
to  them,  touching  any  matter  relative  to  the 
trial,  until  they  have  returned  again  into 
court,  that  is  sufficient,  although  it  may  be 
that  in  leaving  the  courthouse  and  return- 
ing they  are  separated  somewhat  more  than 
is  usual,  and  pass  Within  hearing  of  persona 
talking  on  other  subjects. 

Messrs,  R.  H.  Freer,  Attorney  General, 
and  Alexander  Dulln  alao  for  defendant 
in  error. 
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jer,  J.,  delivered  the  opinion 
<»l  the  court: 

In  the  circuit  court  of  Marshall  county, 
'On  the  4th  day  of  August,  1900,  the  defend- 
ant herein,  W.  J.  Cotts,  waa  sentenced  to 
chree  years'  imprisonment  in  the  peniten- 
tiary of  this  state  upon  a  verdict  of  guilty, 
found  hy  the  jury  on  the  5th  day  of  July, 
1900,  upon  an  indictment  charging  him,  in 
the 'first  count  thereof,  with  having  unlaw- 
fully and  feloniously  forged  the  indorsement 
of  J.  G.  Haber/ield  on  the  hack  of  a  prom- 
issory note  for  $200>  signed  by  said  defend- 
ant, dated  Wheeling,  West  Virginia,  July 
27,  1899,  and  payable  four  months  after 
date,  to  the  order  of  said  Haberfield,  at  the 
Bank  of  Wheeling,  and,  in  the  second  count, 
with  having  unlawfully  and  feloniously  ut- 
tered and  attempted  to  employ  as  true  said 
forged  indorsement,  with  intent  to  defraud, 
he  knowing  the  indorsement  to  be  forged. 
Before  judgment  was  entered  on  the  verdict, 
the  defendant  moved  to  arrest  the  judg- 
ment, and  to  set  aside  the  verdict,  and 
grant  him  a  new  trial,  and  in  support  of  the 
motion  filed  a  number  of  affidavits  to  show 
that  there  had  been  such  misconduct  on  the 
part  of  some  of  the  jurors  as  to  vitiate  the 
verdict.  Counter  affidavits  of  jurors,  offi- 
«ers,  and  others  were  filed  on  b^alf  of  the 
state.  The  memorandum  at  the  foot  of  the 
order  recites  that  the  defendant  took  12 
bills  of  exception,  but,  as  only  bill  of  excep- 
tion No.  1,  containing  the  affidavits,  is  found 
in  the  record,  no  notice  can  be  taken  of  the 
others.  The  court  overruled  the  motion, 
and  the  defendant  excepted. 

The  defendant  assigns  as  grounds  of  er- 
ror :  First,  the  overruling  of  the  demurrer 
to  the  indictment;  second,  the  overruling  of 
the  motion  to  set  aside  the  verdict;  and,  third, 
the  overruling  of  the  motion  to  set  aside  the 
verdict  on  the  ground  of  the  separation  or 
misconduct  of  the  jury.  As  the  evidence 
does  not  appear,  the  second  assignment  can- 
not be  considered,  and  as  to  the  first 
nothing  ie  presented  in  the  brief  of  the 
plaintiff  in  error,  the  argument  of  his 
counsel  being  confined  solely  to  the  ques- 
tion of  misconduct  on  the  part  of  the 
jury.  In  substance  and  all  material  re- 
upects,  the  indictment  follows  the  form 
found  in  Mayo's  Guide,  which  has  for  many 
years  been  used  both  in  this  state  and  Vir- 
ginia, and  was  approved  by  this  court  in 
State  V.  Tingler,  32  W.  Va.  546,  9  S.  E.  936. 
It  is  based  upon  §  5  of  chapter  146  of  the 
Code,  which  reads  as  follows:  "If  a  person 
forge  any  writing,  other  than  such  as  is 
mentioned  in  the  1st  and  3d  sections  of  this 
chapter,  to  the  prejudice  of  another's  right, 
or  utter  or  attempt  to  employ  as  true,  such 
forged  writing,  knowing  it  to  be  forged,  he 
shall  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years."  As 
this  statute  makes  it  an  offense  to  forge  any 
writing  to  the  prejudice  of  another's  right, 
or,  knowing  the  writing  to  be  forged,  utter 
or  attempt  to  employ  it  as  true,  it  seems  to 
be  dear  that  such  writing  may  be  an  in- 
dorsement in  blank  on  the  back  of  a  prom- 
issory note  as  well  as  taxj  other,  although 


the  name  thus  forged,  without  the  writing 
on  the  face  of  the  note,  could  not  prejudice 
anyone.  But  the  indictment.fuUy  describes 
the  instrument  upon  which  the  defendant  is 
alles^ed  to  have  feloniously  written  the  name 
of  Haberfield,  and  thus  the  allegations  of 
the  indictment  clearly  and  fully  set  forth 
an  offense  under  this  statute.  All  of  the 
note  except  that  might  lawfully,  and  with- 
out any  criminal  intent,  have  been  written 
by  the  defendant,  for  it  purports  to  be  the 
note  of  Cotts  himself,  payable  to  Haberfield. 
His  writing  Haberfield's  name  on  the  back 
of  it  gave  it  the  false  and  fraudulent  ap- 
pearance of  having  been  negotiated  by  Ha- 
berfield. It  is  not  necessary  to  set  out  in 
what  particular  acts  the  forgery  consisted, 
but  all  the  ingredients  of  the  offense  must 
be  set  out  with  certainty  and  precision;  and 
at  common  law  the  elements  of  it  are  writ- 
ing, an  evil  intent,  and  a  false  making  of 
such  writing.  8  Am.  &  Eng.  Enc.  Law,  pp. 
500,  601.  To  this  the  statute  adds  uttering, 
or  attempting  to  employ  as  true,  a  forged 
writing,  knowing  it  to  be  forged.  All  these 
requirements  are  met  by  the  indictment,  and 
the  demurrer  was  properly  overruled. 

The  alleged  misconduct  of  the  jury  con- 
sists of  a  number  of  incidents  or  transac- 
tions, the  most  of  which  occurred  on  the  4th 
day  of  July,  1900,  after  the  completion  of 
the  argument  and  retirement  of  the  jury. 
Prior  to  that  time  there  were  some  acts  on 
the  part  of  jurors  about  which  complaint 
is  made.  W.  O.  Ewing  says  that  on  or 
about  June  30th  he  saw  two  or  three  of  the 
jurors  leave  the  others,  and  pass  into  a  ci- 
gar store  or  confectionery,  owned  by  S.  P. 
Hubbs,  where  they  remained  for  a  short 
time  out  of  the  custody  and  hearing  of  the 
officer  in  charge.  Hubbs  says  two  of  them 
came  into  his  store,  and  one  purchased 
cigars,  and  the  other  chewing  gum;  that  no 
other  persons  were  in  there  al  the  time; 
that  no  conversation  occurred  between  him 
and  them  except  what  was  necessary  to  ef- 
fect the  sale  oi  the  articles  mentioned ;  that 
the  other  jurors  and  the  deputy  sheriff  in 
charge  were  outside,  immediat^y  in  front 
of  the  storeroom  door,  and  not  more  than  3 
or  4  feet  distant  therefrom;  that  he  and  the 
jurors  were  in  plain  view  of  the  remainder 
of  the  jurors  and  the  deputy;  and  that  on 
other  occasions  he  made  sales  of  tobacco  to 
one  or  more  of  the  iurors  under  the  same 
circumstances.  Charles  C.  Newman  states 
that  on  a  day  prior  to  July  4th,  and  during 
the  trial,  he  saw  two  of  the  jurors  about 
75  feet  from  the  others  on  the  street,  and, 
in  passing,  one  of  them  asked  him  if  he  was 
the  person  who  was  goine  to  take  them  to 
dinner,  to  which  he  replied  "No,"  and  di- 
rected them  to  cross  the  street  to  where  the 
others  were  standing.  Juror  Fox  says  he 
was  one  of  the  men  referred  to  by  Newman, 
and  that  the  jury  were  passing  up  the 
street,  he  and  his  comrade  being  the  last 
two  in  the  column,  and  that  as  the  jury 
crossed  a  certain  avenue  he  and  the  juror 
with  whom  he  was  walking  passed  Mr.  New- 
man, and  said  other  juror  said  to  him,  "Hel- 
lo, are  you  going  to  take  ui  to  dinner!"  ta 
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which  Newman  replied,  "Oh,  I  guess  not." 
This  affiant  says  he  and  the  other  juror 
were  in  the  re|ir,  but  not  apart  from  the 
main  body  of  jurors.  He  does  not  remem- 
ber the  name  of  the  other  juror.  Deputy 
Sheriff  Kidder,  who  was  then  in  charge  of 
the  jury,  says  that  as  they  came  out  of  the 
courthouse  yard  two  of  the  jurors  were 
slightly  in  advance  of  the  others,  and  starts 
ed  quartering  across  towards  Tomlinson 
avenue,  possibly  25  feet,  when  he  called  to 
them  that  they  were  getting  on  the  wrong 
side  of  the  street,  and  they  at  once  joined 
the  main  body.  He  admits  the  passing  of 
remarks  between  one  of  them  and  Mr.  New- 
man. It  appears  that  during  the  afternoon 
of  July  4th  Deputy  Kidder  had  six  of  the 
jurors  at  the  camp  ground  until  5  o'clock, 
while  the  others  were  with  Deputy  Sheriff 
Bowman,  who  had  them  in  the  courthouse 
yard  from  about  4  o'clock  until  4:30,  and 
after  7  o'clock  all  of  the  jurors  were  in  the 
courthouse  yard,  in  charge  of  four  deputies. 
Mrs.  C.  C.  Burley  says  the  jurors  in  the 
courthouse  yard  on  that  afternoon  were 
commingling  indiscriminately  with  and 
talking  to  persons  not  jurors,  in  such  man- 
ner that  the  officers  could  not  have  heard 
what  was  said,  and  on  one  occasion  or  more 
some  of  them  walked  to  the  fence,  and 
talked  to  persons  several  minutes,  in  the  ab- 
sence of  the  officers,  and  out  of  their  keep- 
ing. Jurors  Tx>wery  and  Britt  say  that  they 
and  jurors  Buzzard,  Koontz,  Culley,  ana 
Lyons  were  the  only  jurors  in  the  court- 
house yard  on  that  occasion.  All  of  these 
except  Koontz  state  in  their  affidavits  that 
while  they  were  there  no  person  approached 
any  juror,  that  the  six  jurors  were  not 
separated  from  e&dti  other,  that  they  were 
not  without  the  hearing  or  beyond  the  con- 
trol and  custody  of  the  officer,  and  that  none 
of  them  walked  to  the  fence  and  held  conver- 
sation with  anyone.  Bowman  and  Koontz 
say  nothing  about  what  occurred  there.  On 
the  eveninff  of  July  4th,  while  all  the  jurors 
were  in  the  courthouse  yard,  except  Fox, 
whom  one  of  the  deputies  took  to  the  barber 
shop,  it  is  said  by  G.  G.  Knight  that  Koontz 
and  one  other  juror  to  him  unknown  sepa- 
rated themselves  from  the  other  jurors  and 
the  sheriff,  and  engaged  in  conversation 
with  a  person  to  the  affiant  unknown,  for 
several  minutes,  and  without  the  hearing  of 
the  sheriff.  The  other  juror  concerned  in 
this  was  Gulley.  Koontz  says  that  the  man 
with  whom  they  were  talking  was  a  Mr.  Ad- 
dis, and  that  while  the  jurors  were  sitting 
in  a  sort  of  circle  about  15  or  20  feet  back 
from  the  fence.  Deputy  Kidder  in  charge  of 
them,  he  and  Gulley  were  sitting  near  the 
fence,  and  Addis  came  up,  and  was  intro- 
duced by  Culley  to  him,  after  which  they 
spoke  a  few  words  about  the  weather  and 
the  crops,  and  affiant  told  Addis  he  was  on 
a  jury,  and  not  permitted  to  talk,  to  which 
Addis  replied,  "All  right,"  and  walked  off, 
and  about  that  time  Kidder  called  them 
back  to  the  other  jurors.  Gulley's  state- 
ment of  the  incident  is  substantially  the 
same.  Kidder  says  he  heard  the  conversa- 
tion, and  states  it  in  substance  as  given  by  ' 
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Koontz  and  Gulley.    Bowman  says  he  was- 
present,  and  saw  Addis  come  up  to  the  fence,, 
and  it  looked  as  if  he  was  about  to  begin  a 
conversation,  when  Kidder,  observing  it,  at- 
tracted the  attention  of  Koontz  and  Culley, 
and  they  came  back;   but  no  conversation 
occurred,  for  they  were  all  within  hearing, 
if  any   had   occurred.     Juror   Boerner   sav 
the  three  parties  together  at  the  fence,  but 
does  not  know  whether  they  were  talking,, 
for  he  was  engaged  at  the  time  in  oonversa- 
tion  with  some  of  his  fellow  jurors;  but  he 
saw  one  of  the  deputies  close  to  them,  and 
remembers  that  he  called  them  back.     He- 
says  they  were  not  out  of  the  hearing  of  the- 
deputy,  for  the  latter  was  close  to  them, 
and   very  near   the   fence  himself.     Others- 
of  the  jurors  who  were  there  deny  that  they 
had  any  conversation  with  any  person,  and 
that  they  were  separated  from  their  fellows, 
or  out  of  the  hearing  of  the  officers.     Elmer 
Pratt,  in  an  affidavit  filed  in  rebuttal,  says- 
he  saw  a  juror  standing  at  the  front  fence 
of  the  courthouse  yard,  talking  to  a  man 
standing  on  the  outside,  and  they  were  60 
feet  or  more  away  from  the  officer  and  other 
jurors,   and  he  was  closer  to  the  persons- 
talking  than  the  officer,  and  could  not  hear 
what  was  said,  and  that  the  conversation, 
lasted  more  than  five  minutes.     He  fails  to- 
state  at  what  time  of  the  day  this  occurred. 
0.  A.  Jenkins,  on  the  morning  of  July  4th,. 
saw  Fox  and  one  other  juror  separate  them- 
selves from  the  others  and  the  officer,   in. 
front  of  a  wagon  sho-p  on  the  street,  and  (xm- 
verse  with  persons  unknown  to  affiant  for  a 
considerable  time,  at  a  point  at  least  20O 
yards  distant  from  the  officer  and  other  ju- 
rors.   As  to  this  Kidder  says  Riggs  took  a. 
step  or  two,  as  if  to  go  in  a  direction  differ- 
ent from  that  pursued  by  him,  saying  he^ 
wanted  to  get  some  cigars,  but  was  called, 
back  by  him  before  he  had  proceeded  any 
considerable  distance;    that   ne  remembera 
seeing  no  person  closer  to  Riggs  than  50 
feet  at  that  time.    Juror  Jones  states  tha 
incident  as  given  by  Kidder,  any  says  Rigga- 
never  spoke  to  any  stranger  st  that  time,, 
and  that  he  saw  no  person  or  persons  there- 
other  than  the  jurors.    Fox  and  Riggs,  in  a 
joint  afiidavit,  state  the  circumstance  as  giv- 
en by  Kidder  and  Jones,  and  say  they  had 
no  conversation  there  with  anybody  other 
than  the  jurors,  and  have  no  recollection  of 
seeing  any  other  persons  near   the  wagon- 
shop    at    that    time.    Jurors    Lyons    and 
Koontz  state  it  as  given  by  the  other  jurora 
and  Kidder.    Charles  C.  Newman  says  that 
on  the  morning  of  July  4th,  as  the  jurors, 
in  charge  of  Bowman  approached  him  on  the 
street,  one  of  the  jurors  walking  in  the  rear 
stopped,  and  entered  into  conversation  with 
a  stranger;  that  the  sheriff  did  not  notice- 
the  occurrence  until  they  reached  the  place 
where  affiant  was  standing;   that  then  he 
baited  the  other  jurors,  and  waited  until  the- 
conversation  was  finished;  and  that  he  could 
not  hear  the  conversation,  and  is  satisfied 
the  officer  did  not,  for  the  latter  was  further 
away  from  the  juror  than  he  was.     The  ju- 
ror was  Fox,  and  he  says  the  conversation 
was  about  a  business  matter.    He  owed  th» 


1901. 


State  v.  Cotts. 


119 


man  with  whom  he  was  talking,  Mr.  Am, 
some  money,  and,  after  they  liad  talked 
about  it.  Fox  said,  ''I  am  on  this  case,  and 
as  soon  as  I  get  off  I'll  fix  it  up,"  to  which 
Am  replied,  ^'That  will  be  all  right."  He 
says  he  told  Bowman  tbey  had  been  talking 
about  a  hay  transaction;  that  the  deputy 
and  other  jurors  stopped  as  soon  as  the  con- 
versation began;  that  Bowman  took  a  step 
or  two  towards  him  and  Am;  that  the  con- 
versation did  ifot  last  more  than  a  minute, 
and  could  have  been  heard  by  Bowman  and 
the  other  jurors,  as  they  were  not  more  than 
8  or  10  feet  away,  and  the  conversation  was 
in  such  tone  of  voice  that  they  could  easily 
have  heard  every  word,  and  that  nothing 
was  said  in  connection  with  the  case.  Am 
states  the  incident  as  given  by  Fox,  and  says 
that  nothing  was  said  about  the  case,  and 
he  did  not  tuiow  at  the  time,  nor  until  after 
his  affidavit  was  taken,  what  case  the  jury 
were  trying.  Bowman  says  he  heard  every 
word  of  the  conversation,  and  gives  it  sub- 
stantially as  stated  by  Fox  and  Am.  On 
the  night  of  July  3a  a  fire  occurred  in 
Moundsville,  and  all  of  the  jurors,  in  charge 
of  Deputy  Kidder,  went  to  it.  Kidder  says 
he  took  them  to  a  secluded  corner  of  a  yard 
surrounding  a  stable;  that  at  the  time  t^ere 
were  but  two  other  persons  in  the  yard,  and 
not  a  word  passed  between  them  and  any 
of  the  jurors;  that  while  there  William 
Fitxsimmons  came  along,  and  asked  Fox  if 
the  jury  was  through,  and  Fox  replied  that 
they  had  been  adjourned  over  until  Thurs- 
day morning,  and  Fitzsimmons  went  on; 
that  the  jury  were  kept  together  in  a  com- 
pact body,  and  later,  other  people  coming 
in  the  vicinity,  he  took  the  jurors  to  a  more 
secluded  place,  away  from  the  crowd,  and 
shortly  afterwards  took  them  to  their 
boarding  house;  and  that  during  the  night 
there  was  no  separation  of  the  jury,  and  no 
conversation  haid  with  anybody  except  the 
few  words  spoken  between  Fitzsimmons  and 
Fox.  Fitzsimmons  says  he  said  to  Fox,  in 
substance,  "How  do  vou  happen  to  be  here, 
or  are  you  through  the  case?"  to  which  Fox 
replied,  in  substance:  "No,  we  are  not 
through.  Tlie  case  was  given  to  us  for  a 
while  to-night,  but  we  found  we  could  not 
•  quite  agree,  and  we  were  adjourned  over  by 
the  judge  until  Thursday."  He  says  he 
then  turned  the  conversation  to  the  subject 
of  the  fire,  and  had  spoken  a  word  or  two, 
when  Kidder  appeared,  and  called  the  ju- 
rors away  to  another  place.  He  says  Kid- 
der, FoK,  and  the  other  jurors  were  at  the 
fire,  among  the  people  who  were  gathered 
there.  Fox  says  Fitzsimmons  said  to  him, 
"How  did  the  case  go?"  to  which  he  replied, 
"We  have  not  decided  it  yet,"  and  then 
Kidder  culled  them  away  to  another  place. 
This,  he  said,  was  all  the  conversation,  and 
that  the  jurors  were  not  among  the  crowd 
of  people  at  the  fire;  that  the  deputy  kept 
them  in  secluded  places,  and  that  they  were 
not  at  the  fire  more  than  twenty  or  thirty 
minutes.  The  affidavit  of  Howard  E.  Fah- 
nestock  was  taken  and  offered  after  the 
counter  affidavits  of  the  state  had  been  filed, 
but  the  court  refused  to  permit  it  to  be 
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filed,  because  it  was  not  in  rebuttal,  and  was 
indefinite,  mentioning  no  names  nor  date, 
nor  showing  affirmatively  that  no  officer 
was  present  on  the  occasion  referred  to.  His 
aflidavit  is,  in  substance,  that  one  day  before 
the  4th  day  of  July,  and  during  the  trial  of 
Cotts,  he  saw  the  jurors  enter  the  courthouse 
yard,  and  walk  to  about  the  center  of  the 
lot,  and  then  two  of  the  jurors,  failing  to 
find  chairs  there,  walked  away  from  the 
rest  of  them  a  distance  of  75  or  80,  or  per- 
haps, 100,  feet,  and  out  of  the  hearing  of 
the  rest  of  the  panel,  to  the  fence,  where 
they  picked  up  two  chairs  near  the  fence, 
and  engaged  in  conversation  with  a  party  of 
four  or  five  persons  not  belonging  to  the 
jury,  and  continued  the  conversation  while 
he  walked  a  considerable  distance,  which  is 
not  given  in  feet,  or  in  any  other  way  to 
reasonably  indicate  what  it  was. 

At  common  law  the  rule  requiring  the 
jury  to  be  kept  together  applied  to  civil  as 
well  as  criminal  cases,  and  was  much  more 
rigid  and  exacting  than  that  now  generally 
obtaining  in  felony  cases.  The  reason  of 
the  rule  was  twofold.  It  was  intended  to 
prevent  intemperance  on  the  part  of  the 
jury,  and  accelerate  the  finding  of  a  verdict; 
and  to  this  end,  unless  permitted  by  the 
court,  they  oould  not  have  meat,  drink,  fire, 
or  candle  until  they  reached  an  agreement, 
and  a  violation  of  the  rule  in  this  respect 
was  punishable  by  fine.  The  other  purpose 
was  to  prevent  them  from  having  communi- 
cation with  any  of  the  parties  interested, 
and  from  receiving  any  fresh  evidence  in 
private,  and  any  violation  of  the  rule  in 
these  latter  respects  vitiated  the  verdict.  3 
Bl.  Com.  376;  4  BL  Com.  361.  Section  d  of 
chapter  139  of  our  Code  provides  that,  "aft- 
er a  jury  in  a  case  of  felony  is  impaneled 
and  sworn,  they  iliould  be  kept  together  and 
furnished  with  suitable  board  and  lodging 
by  the  sheriff  or  other  officer  until  they 
Agree  upon  a  verdict  or  are  discharged  by 
the  court."  The  law  concerning  the  sepa- 
ration and  misconduct  of  jurors  in  this 
state,  as  well  as  in  others,  is  exhaustively 
reviewed  in  State  v.  Oartright,  20  W.  Va. 
32,  in  which  the  opinion  of  the  court  was 
delivered  by  Judge  Snyder,  and  the  law,  as 
enunciated  in  that  case,  has  been  adhered  to 
in  all  cases  subsequently  decided  by  this 
court.  In  that  case  the  court  held  that  the 
mere  separation  of  the  jury,  after  they  had 
been  impaneled,  without  the  attendance  of 
the  officer,  or  misconduct  of  the  jury  in  the 
presence  of  the  officer,  though  improper  and 
irregular,  is  not  a  sufficient  cause  for  set- 
ting aside  the  verdict;  and  especially  in 
cases  not  capital,  if  the  court  is  satisfied 
that  the  prisoner  has  sustained  no  injury 
from  such  separation  or  misconduct.  But 
where  there  has  been  an  improper  separa- 
tion or  misbehavior  of  the  jury  during  the 
trial,  if  the  verdict  is  against  the  prisoner, 
he  is  entitled  to  the  benefit  of  the  presump- 
tion that  the  irregularity  has  been  prejudi- 
cial to  him,  and  the  burden  of  proof  is  up- 
on the  prosecution  to  show  beyond  a  rea- 
sonable doubt  that  the  prisoner  has  suffered 
no  injury  by  reason  of  the  separation  or 
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misbehavior;  and,  if  the  prosecution  fails 
to  do  this,  the  verdict  should  be  set  aside. 
Hiis  is  also  held  to  be  the  law  in  State  v. 
Robinson,  20  W.  Va.  713,  43  Am.  Rep.  709, 
and  State  v.  Harrison,  36  W.  Va.  729,  18  L. 
R.  A.  224,  15  S.  E.  982.  In  State  v.  Robin- 
son, 20  W.  Va.,  at  page  760,  43  Am.  Rep. 
799,  Judge  Johnson  says:  "The  reason 
why  the  jury  is  required  to  be  kept  togeth- 
er, deprived  of  social  intercourse,  not  even 
allowed  to  visit  their  families  without  the 
attendance  of  an  officer,  is  because  it  is  re- 
garded to  be  absolutely  necessary  to  the  due 
administration  of  justice;  that  in  a  crimi- 
nal trial,  where  a  man's  life  or  his  liberty 
is  committed  to  the  keeping  of  a  jury  of  his 
peers,  it  is  right  that  they  shall  be  kept  ab- 
solutely free  from  all  outside  influence, 
which  might  prejudice  his  case  with  the 
jury,  and  do  him  injury."  While  it  is  im- 
portant that  the  jurors,  in  the  exercise  of 
the  grave  duty  intrusted  to  them,  should 
keep  their  minds  free  from  business  and  so- 
cial intercourse  to  the  end  that  they  may 
the  more  carefully  and  eiTectually  deliber- 
ate, it  is  clearly  still  more  important  and 
necessary,  not  only  to  the  rights  of  the 
prisoner,  but  also  to  the  dignity  of,  and 
maintienance  of  due  respect  for,  the  court 
and  the  administration  of  justice,  that  the 
jurors  abstain,  and  be  required  to  abstain, 
from  doing  any  act,  or  putting  themselves 
in  any  situation,  which  mi^ht  prejudice  the 
case  they  have  under  consiaeration ;  and  for 
the  doing  of  unnecessary  acts,  although  not 
such  as  would  warrant  the  setting  aside  of 
the  verdict,  but,  nevertheless,  of  such  char- 
acter as  clearly  to  excite  suspicion  or  fear, 
and  thus  bring  reproach  upon  the  adminis- 
tration of  justice,  jurors  so  acting,  and  offi- 
cers having  charge  of  them,  permitting  such 
conduct,  ought  to  be  fined.  A  fair  test  of 
whether  or  not  the  act  of  a  juror  amounts  to 
misconduct  is  whether  it  was  a  necessary 
act  or  the  result  of  a  mere  accident  or  mis- 
apprehension. It  cannot  be  said,  and  is  not 
claimed,  that  there  was  any  necessity  for  a 
division  of  the  jury  in  tliis  case  on  July 
4th,  when  one  half  ol  them  were  taken  to 
the  camp  ground  and  the  other  half  to  the 
courthouse  yard  or  elsewhere.  Nor  can  it 
be  said  that  it  was  necessary  or  accidental 
that  these  jurors  were  taken  to  view  the 
fire.  These  acts  were  deliberate  and  volun- 
tary on  the  part  of  both  officers  and  jurors, 
for  which  they  deserve  te  have  been  severe- 
ly reprimanded  by  the  court.  It  is  just  and 
fair  to  them,  however,  to  say  that  clearly 
they  intended  no  wrone,  and  their  improper 
acts  were  accompanied  by  no  evil  intent. 
But  they  should  nave  remembered  that  the 
law,  as  well  as  the  instructions  of  the  court, 
required  the  jurors  to  stay  together,  and 
the  officers  to  keep  them  together,  until  they 
should  agree  upon  a  verdict,  or  be  discharged 
by  the  court.  It  may  be  said  that  there 
can  be  no  separation,  within  the  legal  mean- 
ing of  the  term,  as  long  as  the  jurors  are  in 
charge  of  officers.  This  may  be  true,  but 
it  is  undoubtedly  true  that  there  may  be 
misconduct  on  the  part  of  both  jurors  and 
officers;  and,  if  juries  may  be  divided  up  and 
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separated  under  the  charge  of  several  d^u- 
ties,  without  any  necessity  therefor,  it 
amounte  to  a  practical  evasion  of  the  stat- 
ute, and  an  open  violation  of  the  letter  of 
the  law,  if  not,  indeed,  the  spirit  of  it  as 
well.  As  to  the  other  instances  of  alleged 
misconduct,  it  seems  that  the  officers  en- 
deavored to  do  their  duty,  for  in  each  case 
the  officers  warned  the  offending  jurors,  re- 
minded them  of  their  duty,  and  required 
them  to  desist,  except,  possibly,  in  one  or 
two  instences. 

What  has  been  said  about  the  conduct  of 
these  officers  and  jurors  must  not  be  taken, 
however,  to  mean  that  there  was  such  a 
separation  or  misconduct  of  the  jury  as  to 
render  the  verdict  vicious.  To  warrant  the 
settinflf  aside  of  the  verdict,  it  is  not 
enough,  as  we  have  seen,  that  there  has 
been  a  mere  separation  of  the  jury,  even 
without  attendance  of  the  officer,  or  that 
there  has  been  misconduct  of  the  jury  in  the 
presence  of  the  officer.  In  the  present  stete 
of  the  law,  such  separation  or  misconduct 
only  raises  a  presumption  in  favor  of  the 
prisoner  that  the  irregularity  has  been  pre- 
judicial to  him,  and  throws  upon  the  prose- 
cution the  burden  of  showing  beyond  a  rea- 
sonable doubt  that  the  prisoner  has  suffered 
no  injury  by  reason  of  the  separation. 
This  rule  is  too  firmly  eatabHsfaed  in  this 
state  to  be  overthrown  or  departed  from, 
and  too  well  understood  to  p^init  any  dif- 
ference of  opinion  about  itl  Although  in 
Pennsylvania,  as  appears  from  AlexarSier  v. 
Com,  105  Pa.  1,  ana  in  Missouri,  as  shown 
in  State  v.  I  go,  21  Mo.  459,  and  in  Iowa,  as 
appears  from  State  v.  Allen,  89  Iowa,  52, 
56  N.  W.  201,  and  in  South  Carolina,  as  ap- 
pears from  State  v.  Way,  38  S.  C.  347,  17 
S.  E.  39,  different  rules  obtain.  The  law, 
as  adhered  to  in  this  state,  governs  in  New 
Hampshire,  Wisconsin,  Indiana,  Arkansas, 
and  some  other  states.  State  v.  Prescott,  7 
N.  H.  287;  Keenan  v.  State,  8  Wis.  132; 
Creek  v.  State,  24  Ind.  151;  Cornelius  ▼. 
State,  12  Ark.  810;  Stanton  v.  State,  13 
Ark.  319;  Coker  v.  State,  20  Ark.  58.  In 
State  V.  Cartright,  20  W.  Va.  32,  Judge 
Snyder  holds  this  to  be  the  proper  rule  as 
ascerteined  from  the  position  generally 
taken  by  the  American  courte  and  the  pol- 
icy of  the  law.  Another  important  princi- 
ple, applicable  to  this  and  every  other  simi- 
lar case,  was  settled  in  the  Cartright  Case, 
and  that  is  that,  while  the  testimony  of 
jurors  respecting  their  conduct  should  be 
received  with  great  caution,  they  are  never- 
theless, competent  to  disprove  or  explain 
any  fact,  misconduct,  or  irregularity  to 
which  they  have  been  parties,  and  from  which, 
without  explanation,  the  presumption  of 
the  impurity  of  the  verdict  arises;  but  their 
testimony  cannot  be  received  to  show  by 
what  motives  they  were  actuated,  or  that 
any  admitted  fact,  misconduct,  or  irregu- 
larity had  no  influence  or  effect  in  produc- 
ing the  verdict,  nor  to  impeach  their  ver- 
dict, but  only  in  support  of  it.  This  rule 
was  also  followed  in  the  eases  of  State  v. 
Robinson,  20  W.  Va.  713,  4.1  Am.  Rep.  799, 
and  State  r,  Harrison,  36  W.  Va.  72S^  18  L. 
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R.  A.  224,  15  S.  E.  082.    This  court  has 
laid  down  no  poaitive  general  rules  concern- 
ing the  conduct  of  jurors  other  than  these 
two,  but  there  is  a  sort  of  admission  run- 
ning through  all  of  tiie  cases  that>  if  one 
or   more  jurors  separate  themselyes  from 
the  others,  but  are  attended  by  an  officer, 
such  fact  does  not  amount  to  a  separation 
of  the  jury  in  the  legal  signification  of  the 
term.     In  syllabus  3  of  the  Caririghi  Case 
the  court  uses  this  language:  A  "mere  sepa- 
ration of  the  jury,  after  tney  have  been  im- 
paneled, without  the  attendance  of  the  offi- 
cer."    Hence  the  improper  separation  con- 
templated in  the  rule  there  laid  down,  and 
from  which  it  is  held  that  a  presumption 
of  the  impurity  of  the  verdict  arises,  is  not 
a  separation  oi  jurors  attended  by  an  offi- 
cer, out  of  jurors  who  are  not  so  attended. 
In  State  v.  Robinsan,  20  W.  Va.  713,  43 
Am.  Rep.  799,  the  court,  as  shown  hy  the 
syllabus  and  opinion,  seem  to  have  attached 
great  weight  to  the  fact  that  the  two  jurors 
who  went  into  the  water-doeet>  in  which 
there  were  strangers,  were  not  accompanied 
by  the  officer.    In  State  v.  HaU,  31  W.  Va. 
505,  7  8.  E.  422,  Judge  Johnson  says,  at 
paffe  508,  31  W.  Va.,  and  page  423,  7  S.  E.: 
"The  preponderance  of  the  affidavits  clearly 
shows  that  the  juror  was  at  no  time  out  of 
sight  of  his  fellow  jurymen,  nor  out  of  sight 
of  the  officer  in  charge,  and  spoke  to  no  one. 
This   was  not  a  separation  of  the  jury." 
From  this  the  natural  inference  is  that,  if 
the  officer  had  attended  them,  their  action 
would  not  have  been  deemed  a  separation. 
In  State  v.  Hatrison,  36  W.  Va.  729,  18  L. 
R.  A.  224,  15  S.  E.  982,  the  court  evidently 
r^^ards  it  as  important  that  the  sheriff  went 
with  the  juror  into  the  hall  leading  to  the 
doeet,  and  saw  that  no  one  was  in  the  hall, 
satisfied  himself  that  no  one  was  in  the 
doeet,  and,  upon  returning  to  bed,  listened 
ontil  the  juror  returned.     If  the  purpose  of 
keeping  the  jury  together  is  only  to  keep 
them  free  from  all  outside  influence  which 
might  prejudice  the  case  of  the  prisoner,  it 
would  be  immaterial  whether  the  jurors  are 
kept   in  a  compact  body  or  divided,  each 
part  being  under  the  care  of  an  officer,  if 
the  officer  permitted  no  person  to  approadi 
or  communicate  with  the  jurors  under  his 
care,  nor  permitted  them  to  hear  or  see  any- 
thing calculated  to  influence  them  in  arriv- 
ing at  a  verdict.    Sudi  a  separation,  if  un- 
necessary, would  be  improper,  as  giving  rise 
to  suspidon  and  criticism,  but  not  an  im- 
proper  separation  within  the  meaning  of 
the  rule  laid  down  by  this  court,  such  as 
would  invalidate  the  verdict.     In  MoCauVs 
Caue,   1  Va.  Cas.  271,  Judge  Nelson  says 
one  view  of  the  subject  was  Uiat  the  law  re- 
quired the  jury  to  be  kept  entirely  inacces- 
sible,   so    that   communication    with    them 
would  be  impossible;  and  that  the  other  wss 
that  mere  separation,  unless  it  be  proved 
that  there  has  been  some  conversation  or 
tampering  with  a  member  of  the  jury,  shall 
not  vitiate  the  verdict,  but  he  said  the  court 
was  not  called  upon  to  decide  between  the 
two  views,  and  would  decide  only  whether 
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the  separation  in  that  particular  case  should 
overthrow  the  verdict. 

Proceeding  now  to  consider,  in  the  light 
of  the  foregoing  principles,  the  specific  acts 
complained  of  in  this  case,  and  giving  credit 
to  the  testimony  of  the  jurors  and  officers, 
it  is  found  that  the  incident  first  mentioned 
by  Mr.  Newman  was  harmless,  even  if  he  is 
correct  in  all  he  says  about  it.  The  remark 
of  the  juror  to  him  could  not  have  influ- 
enced his  verdict,  although  it  was  improp- 
er, as  showing  a  want  of  decorum  on  the 
part  of  the  juror.  There  is  a  preponderance 
of  evidence  in  bdislf  of  the  prosecution  as 
to  the  distance  of  these  two  jurors  from  the 
main  body  of  jurors  on  that  ooeaeion,  show- 
ing that  Mr.  Newman  is  probably  in  error 
as  to  the  distance.  The  division  of  the  jur- 
ors on  the  4th  day  of  July  was  an  impro- 
priety on  the  part  of  both  jurors  and  offi- 
cers, because  it  was  useless,  unnecessary, 
and  violative  of  the  law  and  instruction  of 
the  court;  but  it  did  not  amount  to  an  im- 
proper separation  raising  a  presumption 
against  the  purity  of  the  verdict.  No^ 
withstanding  the  division,  all  the  jurors  re- 
mained in  ue  care^  custody,  and  diarge  of 
proper  officers,  and  under  the  prindplee  and 
precedents  established  by  this  court  it  did 
not  constitute  a  separation  of  the  jury. 
Nor  was  it  such  misbehavior  as  is  likely  to 
have  affected  the  verdict  to  Uie  prejudice 
of  the  prisoner,  and  therefore  raise  a  pre- 
sumption in  his  favor.  But,  if  it  were  sudi 
misbehavior,  the  presumption  is  repelled 
and  fully  rebutted  by  the  testimony  of  the 
jurors  and  officers,  all  of  whom,  with  one 
or  two  exceptions,  say  tha^  in  neither  of  the 
parties  of  jurors  did  any  of  them  hold  any 
conversation  that  afternoon  with  strangers 
or  persons  not  jurors.  Nobody  testifies 
that  anything  occurred  at  the  camp  ground 
which  might  have  influenced  the  six  jurors 
who  went  therei,  and  all  of  them  say  they 
did  not  separate  from  each  other,  nor  talk 
to  anybody,  nor  go  out  of  the  hearing  and 
custody  of  the  officer.  As  to  those  who  were 
at  the  courthouse,  only  Mrs.  Burley,  and 
possibly  Pratt,  testify  to  any  misconduct. 
Against  these  two  witnesses  stand  the  affi- 
davits of  five  of  the  six  jurors  who  were 
there.  The  nature  of  the  conversation  had 
by  Koontz,  CuUey,  and  Addis  at  the  fence 
in  the  evening  is  disdosed.  Three  witnesses 
give  the  conversation  in  full,  and  they  agree 
as  to  what  it  was,  and  it  was  clearly  of 
such  character  as  could  not  have  affected 
the  verdict  in  any  way.  But  for  this  ex- 
planation, however,  the  fact  that  the  conver- 
sation took  place  between  these  parties 
would  have  necessitated  the  setting  aside  of 
the  verdict,  because  the  presumption  would 
be  that  it  was  a  conversation  such  as  might 
have  influenced  the  jurors.  It  made  it  nec- 
essary for  the  prosecution  to  show  that  it 
was  not  such  a  conversation.  This  has  been 
shown  beyond  a  reasonable  doubt,  and  the 
verdict  cannot  be  set  aside  on  account  of 
this  transaction.  These  observations  apply 
also  to  the  conversation  between  jur<M'  Fox 
and  Mr.  Am.  Even  if  it  occurred  out  of 
the  hearing  of  the  officer,  as  b  daimed  by 
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Mr.  Newman,*  the  conversation  was  harm- 
less; but  the  act  of  the  juror  was  improp- 
er, and,  imexplained,  would  have  been  cause 
for  setting  the  verdict  aside.  The  presump- 
tion that  anything  occurred  at  the  fire  ex- 
cept the  indiscreet  remark  of  juror  Fox  to 
Fitzsimmons,  even  if  the  latter  understood 
and  remembered  it  correctly,  is  precluded 
by  the  testimony  of  Fox  and  Kidder.  It  is 
not  claimed  that  any  person  other  than 
Fitzsimmons  spoke  to  any  of  the  jurors  on 
that  occasion,  and  what  he  said  to  this  jur- 
or was  certainly  harmless,  and  could  not 
have  influenced  him  one  way  or  another  in 
respect  to  the  verdict.  What  he  says  Fox 
said  to  him,  while  improper  and  indecorous, 
if  true,  although  in  answer  to  a  question, 
was  clearly  not,  in  any  sense,  the  exercise 
of  any  outside  influence  upon  him.  It  was 
the  act  of  the  juror  himself,  and  not  the 
act  of  some  other  person  likely  to  have  af- 
fected his  verdict.  The  natural  inclination 
being  to  answer  a  question  propounded,  it 
is  quite  probable  that  the  disoloeure  of  the 
attitude  of  the  jury,  if  made,  was  merely 
a  thoughtless  remark,  and  free  from  any 
wrongful  intent.  As  to  what  occurred  at 
the  cigar  store,  all  of  the  testimony  offered 
comes  from  persons  who  were  not  jurors, 
and  the  affidavit  of  Hubbs  is  more  satisfac- 
tory than  the  other,  for  it  states  the  trans- 
action in  detail,  and  ^ives  the  particulars 
of  it,  while  the  other  is  ceneral.  It  is  vjx- 
necessary  to  determine  whether  the  jurors, 
while  in  the  store,  were  out  of  the  hearing 
of  the  officer,  and  therefore*  had  separated 
themselves  from  the  jury  in  Uie  technical 
sense  of  that  term,  for  it  is  made  certain 
by  the  aflidavit  of  Hubbs  that  nothing  oc- 
curred in  the  store  that  could  have  influ- 
enced them  in  reference  to  the  verdict. 
Against  the  testimony  of  Mr.  Jenkins,  the 
record  shows  the  affidavits  of  the  officer,  the 
two  jurors  concerned,  and  three  other  jur- 
ors, making  six  persons,  whose  testimony 
gives  the  occurrence  in  front  of  the  wagon 
shop  an  entirely  different  character  from 
that  given  to  it  by  Jenkins,  thus  showing 
that  he  must  have  been  under  a  misappre- 
hension as  to  what  happened  there.  The 
affidavit  of  Fahnestock  was  properly  ex- 
cluded because  of  its  indefiniteness.  It 
should  have  shown  who  the  jurors  in  ques- 
tion were,  or  to  whom  they  talked,  or  when 
it  occurred,  so  the  prosecution  could  have 


had  some  fact  by  which  to  follow  up,  iden- 
tify, and  explain  the  fact  or  contradict  the 
testimony.  In  Comeliua  v.  State,  12  Ark. 
810,  there  was  evidence  that  some  of  the 
jurors  had  been  seen,  during  the  trial, 
separated  from  their  fellows,  and  walking 
in  the  street ;  but  it  did  not  appear  who  they 
were,  and  the  court  held  that  it  should  have 
been  shown  who  they  were,  for  without  that 
information  the  state  could  not  have  nega- 
tived the  presumption  of  influence. 

It  may  be  remarked,  supplementarily,  as 
applicable  to  at  least  two  of  the  circum- 
stances relied  upon  by  the  plaintiff  in  error 
as  misconduct  on  the  part  of  the  jury,  that 
this  court  has  decided,  in  the  case  of  State 
V.  Harrison,  36  W.  Va.  729,  18  L.  R.  A.  224, 
15  S.  E.  982^  that  a  ''mere  business  conver- 
sation by  a  juror  with  another  person,  en- 
tirely foreign  to  the  case  on  trial,  in  the 
presence  and  hearing  of  the  sheriff  and  other 
jurors,  will  not  avoid  the  verdict;"  but  in 
the  opinion  the  court  characterizes  it  as  re- 
prehensible in  a  sheriff  in  charge  of  a  jury 
to  allow  conversation  or  transaction  of  busi- 
ness between  jurors  and  other  persons. 
To  some  other  incidents  so  ]  j.ied  upon  the 
decision  of  the  court  in  the  case  of  State  v. 
Belknap,  39  W.  Va.  428,  19  S.  E.  508,  is  ap- 
plicable. It  is  held  that,  "if  the  court  can 
see  that  the  officers  who  had  the  jury  in 
charge  kept  them  togther  within  the  practi- 
cal meaning  of  the  rule,  and  have  not  spoken 
to  them  themselves,  nor  suffered  any  other 
person  to  speak  to  them,  touching  any  mat- 
ter relative  to  the  trial,  until  they  have  re- 
turned again  into  court,  that  is  sufficient 
although  it  may  be  that  in  leaving  the 
courthouse  and  returning  they  were  sepa- 
rated somewhat  more  than  is  usual,  and 
passed  within  hearing  of  persons  talking  on 
other  subjects."  Thus,  applying  the  rule 
sanctioned  by  this  court,  fldlowing  jurors  to 
testify,  within  certain  limits,  in  support  of 
their  verdict,  and  adhering  to  the  law  as 
heretofore  established  and  followed  in  this 
state  respecting  the  conduct  of  jurors  as  af- 
fecting the  verdict,  the  conclusion  is  irre- 
sistible that  the  court  below  did  not  err 
in  refusing  to  set  aside  the  verdict  and  grant 
a  new  trial  because  of  the  alleged  separation 
and  misconduct  of  the  jury. 

There  is  no  error  in  the  judgment,  and  U 
must  le  affirmed. 


WISCONSIN    SUPREME  COURT. 


Sidney  O.  COURTEEN,  Appt,, 
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KANAWHA  DISPATCH  et  al„  Respts. 

i Wis ) 

Under  a  contract  for  transportation  of 


propertr  by  a  transportation  ayeneT- 

by  means  of  which  certain  carriers  contract 
for  the  carrlagre  of  freight  over  their  connect- 
ing lines,  which  provides  that  no  carrier  shall 
be  liable  after  the  property  is  ready  for  de- 
livery to  the  next  carrier,  a  railroad  company 
li  not  liable  If  the  property  Is  accidentally  de- 


NoTE. — For  other  cases  In  this  series  as  to 
stlpalation  limiting  carrier's  liability  to  loss  on 
Its  own  line,  see  Illinois  C.  R.  Co.  v.  Carter 
<I11.)  36  L.  R.  A.  527 ;  McCam  v.  International 
*  O.  N.  R.  Co.  (Tex.)  16  L.  R.  A.  39 :  Missouri 
P.  R.  Co.  V.  Sherwood,  T.  ft  Co.  (Tex.;  17  L.  R. 
A.  643 ;  McCann  y.  Eddy  (Mo.>  35  L.  R.  A.  110 ; 
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and  Illinois  C.  R.  Co.  v.   Sonthem  Seating  ft 
Cabinet  Co.  (Tenn.)  50  L.  R.  A.  729. 

As  to  statute  making  connecting  carrier  liable 
beyond  its  own  line,  see  Richmond  ft  A.  R.  Co. 
V.  R  A.  Patterson  Tobacco  Co.  (Va.)  41  L.  R. 
A.  611. 
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atroyed  by  fire  In  Its  warehouse  on  a  pier 
wbere  It  Is  awaiting  the  arrival  of  a  vessel  of 
an  ocean  carrier  by  which  It  is  to  be  taken  to 
lu  destination,  and  which  has  no  place  of 
storage  of  its  own. 

(May  21.  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  the  value  of  property  lost 
while  in  defendants'  possession  for  transpor- 
tation.    Affirmed, 

Statement  by  Bardeen,  J.: 

Action  to  recover  the  value  of  two  ship- 
«nents  of  peas.    The  defendant  the  Kanawha 
Dispatch  is  a  joint  agency  under  which  the 
other  defendant  and  certain  railroads  make 
<M>n tracts  for  the  carriage   of  freight  over 
their  connecting  lines,    "nie  peas  in  question 
•were  shipped   from   Manitowoc,    Wisconsin, 
•<in  March  22  and  March  26,  1897,  under  a 
-contract  with  the  first-named  defendant,  and 
were  to  be  carried  by  rail  to  Newport  News, 
Virginia,  and  thence  by  Chesapeake  &  Ohio 
Steamship  Company  to  Liverpool,  England, 
^or  33  cents  per  100   pounds.    The  bill   of 
lading  recites  that,  in  consideration  of  the 
rate  of  freight  named,  such  service  was  to 
-be  performed   under   the   following,   among 
-other,     conditions:     ''With    respect   to   the 
service  until  delivery  at  the  port  (A),  first 
above  mentioned,  it  is  agreed  that :     ( 1 )  No 
-carrier  or  party  in  possession  of  all  or  any 
-of  the  property  herein  described  shall  be  lia- 
ble for  any  loss  thereof  or  damage  thereto 
by  cause  beyond  its  control,  or  by  floods,  or 
"by  fire.    .    .    .     (2)  No  carrier  is   bound 
to  carry  said   property  by   any   particular 
train  or  vessel,  or  in  time  for  any  particular 
market,  or  otherwise  than  with  as  reason- 
4j)le  despatch  as  its  general   business   will 
permit.    .    .    .     (3)  No  carrier  shall  be  lia- 
Ue  for  loss  or  damage  not  occurring  on  its 
•own  road,  or  its  portion  of  the  through  route, 
nor  after  said  property  is  ready  for  delivery 
to  the  next  carrier  or  to  consignee."    "(11) 
No  carrier  shall  be  liable  for  delay,  nor  in 
any  other  respect  than   as   warehousemen, 
"while  the  said  property  awaits  further  con- 
veyance; and,  in  case  the  whole  or  any  part 
of  the  property  specified  herein  be  prevented 
by  any  cause  from  going  from  said  port  in 
the  first  steamer  of   the  ocean  line   above 
stated  leaving  after  the  arrival  of  such  prop- 
-erty  at  said  port,  the  carrier  hereunder  then 
in  possession  is  at  liberty  to  forward  said 
property  by  succeeding  steamer  of  said  line, 
-or,    if    deemed     necessary,    by    any    other 
ateamer."    Both  shipments  arrived  in  New- 
port Ifews  on  April  4th,  and  were  placed  in 
the  railroad  company's   warehouse  on   pier 
No.  6  to  be  in  readiness  for  shipment  on 
-steamship  Shenandoah,  due  to  sail  from  that 
port  at  a  later  date.    The  steamship  com- 
pany had  no  dock  or  pier,  but  used  pier  No. 
'6  for  its  purpose.    The  peas  remained  in  the 
warehouse  until  April  27th,  when  the  ware- 
liouBe  and  dock  were  destroyed  by  fire.    By 
"the  regular  course  of  business,  goods  taken 
4o  be  forwarded  by  water  were  received  at 
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this  pier,  and  remained  there  until  the  ship 
came,  when  they  were  taken  by  the  railroad 
company's  employees  to  the  side  of  the  ves- 
sel, and  delivered  to  the  stevedores  who  did 
the  loadinff.  A  ship  had  sailed  the  day  pre- 
vious to  the  arrival  of  the  peas,  but  none 
had  arrived  u^  to  the  time  of  the  fire,  al- 
though one  did  arrive  on  the  afternoon  of 
the  fire.  The  steamship  company  had  three 
boats,  but  had  no  specified  time  for  sailing. 
The  peas  remained  in  the  custody  of  the  rail- 
road company  until  they  were  destroved. 
The  plaintiff  did  not  know  the  peas  had 
not  been  forwarded,  or  of  the  course  of  busi- 
ness at  the  port.  The  facts  above  stated 
were  shown  on  the  trial  without  dispute. 
Both  parties  moved  for  the  direction  of  a 
verdict.  Defendant's  motion  was  granted, 
and  from  a  judgment  dismissing  the  action 
the  plaintiff  has  appealed. 

Mr.  F.  A.  Geiger,  for  appellant: 

The  defendants  were  bound  to  make 
prompt  delivery  of  plaintiff's  goods  to  the 
steamship  company,  and  their  unezcused 
failure  so  to  do  prior  to  the  destruction  of 
the  goods  was  a  breach  of  their  contract. 

The  delivery  by  the  initial  to  the  succeed- 
ing carrier  must  be  evidenced  by  acts  which 
will  invest  the  latter  with  a  control  of  the 
property  and  impose  upon  him  the  obliga- 
tion to  immediately  transport  it,  so  that  the 
relation  of  carrier  will  be  fully  established 
between  such  connecting  carrier  and  the 
shipper. 

Conkey  v.  Milwaukee  d  8t.  P.  B.  Co.  31 
Wis.  627,  11  Am.  Rep.  630;  McLaren  v.  De- 
troit d  M.  R,  Co.  23  Wis.  138;  Texas  d  P.  R. 
Co.  V.  Clayton,  28  C.  C.  A.  142,  61  U.  S.  App. 
676,  84  Fed.  305,  Afiirmed  in  173  U.  S.  354, 
43  L.  ed.  728,  19  Sup.  Ct.  Rep.  421;  Bob* 
worth  V.  Chicago,  M.  d  8t.  P.  B.  Co.  30  C. 
C.  A.  541,  56  U.  S.  App.  274,  87  Fed.  72. 

Until  such  initial  carrier  does  make  such 
delivery,  or  at  least  offers  to  deliver  to  the 
connecting  carrier,  the  action  or  nonaction 
of  the  Connecting  carrier  can  have  no  bear- 
ing whatsoever  upon  the  liability  of  the  in- 
itial carrier. 

McLaren  v.  Detroit  d  M.  B.  Co.  23  Wis. 
138;  Blodgett  v.  Abbott,  72  Wis.  521,  40  N. 
W.  491;  Petersen  v.  Case,  21  Fed.  885; 
Michigan  C.  B.  Co.  v.  Mineral  Springs  Mfg. 
Co.  16  Wall.  318,  21  L.  ed.  297. 

Whatever  custom  may  exist,  it  must  not 
infringe  upon  the  contract  or  upon  the  duty 
of  the  carrier  to  make  a  legal  delivery  in 
fact,  and  the  latter  cannot  invoke  the  protec- 
tion of  a  usage  which  will  suspend  such  de- 
livery to  an  extent  which  overrides  the  ob- 
ligation to  carry  with  promptness  and  de- 
spatch. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  607 ; 
Bawson  v.  Holland,  59  N.  Y.  611,  18  Am. 
Rep.  394;  Letois  v.  Chesapeake  d  0.  B.  Co. 
47  W.  Va.  656,  35  S.  E.  908. 

Before  a  carrier  can  change  its  obligation 
as  such  to  that  of  a  warehouseman  it  must 
do  some  act  whereby  it  distinctly  renounces 
the  former  obligation. 

Michigan  C.  B.  Co.  v.  Mineral  Springs 
Mfg.  Co.  16  Wall.  318,  21  L.  ed.  297;  Tea>a^ 


184 


Wisconsin  Sufbbmx  Coust. 


Hat. 


d  P.  R.  Co.  ▼.  Clayton,  28  C.  G.  A.  142,  51 
U.  S.  App.  676,  84  Fed.  305,  Affirmed  in  173 
U.  S.  354,  43  L.  ed.  728,  19  Sup.  Ct.  Rep. 
421;  Conkey  v.  Miltoaukee  d  8t.  P.  R,  Co. 
31  Wis.  627,  11  Am.  Rep.  630;  Lewis  v. 
Chesapeake  d  0.  R.  Co.  47  W.  Va.  656,  35 
8.  £.908;  5  Am.  &  Eng.  Enb.  Law,  p.  263; 
Goold  ▼.  Cha/pin,  20  K.  Y.  259,  75  Am.  Dec. 
398;  Reiss  v.  Texas  d  P,  R,  Co.  39  C.  G.  A. 
149,  98  Fed.  533,  Affirmed  in  39  G.  G.  A.  680, 
99  Fed.  1006;  McKinney  ▼.  Jevoeti,  90  N.  Y. 
267. 

When  delay  is  neglieent,  the  carrier  is  lia- 
ble notwithstanding  the  exemption. 

Read  v.  Spaulding,  30  N.  Y.  630,  86  Am. 
Dec.  426;  Michaels  v.  New  York  C.  R,  Co. 
30  N.  Y.  564,  86  Am.  Dec.  415;  Condict  ▼. 
Chrand  Trunk  R.  Co.  54  N.  Y.  500;  Bostwick 
v.  Baltimore  d  0.  R.  Co.  45  N.  Y.  712;  Read 
▼.  8t.  Louis,  K.  C.  d  N.  R.  Co.  60  Mo.  199 ; 
Pruitt  V.  Hannibal  d  Bt.  J.  R.  Co.  62  Mo. 
627 ;  Davis  v.  Wabash,  8t.  L.  d  P.  R.  Co.  89 
Mo.  340,  1  S.  W.  327 ;  Deming  v.  Merchants' 
Cotton-Press  d  Storage  Co.  90  Tenn.  306,  13 
L.  R.  A.  518,  17  S.  W.  89;  McOraw  v.  Balti- 
more d  0.  R.  Co.  18  W.  Va.  361,  41  Am.  Rep. 
696;  Lewis  v.  Chesapeake  d  0.  R.  Co.  47  W. 
Va.  656,  35  S.  £.  908;  Louisville  d  y.  R.  Co. 
y.  Odcn,  80  Ala.  43. 

If  it  was  impossible  for  an  unreasonable 
length  of  time  to  provide  for  the  further 
transit  of  these  goods,  plaintiff  was  entitled 
to  be  notified  of  such  delay  in  order  that  he 
might  protect  his  property  and  give  direc- 
tions for  different  shipment. 

Michigan  C.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.  16  Wall.  318,  21  L.  ed.  297 ;  Read  v. 
St.  Louis,  K.  C.  d  N.  R.  Co.  60  Mo.  199; 
Davis  y.  Wabash,  St.  L.  d  P.  R.  Co.  89  Mo. 
340,  1  S.  W.  327;  SchaXler  t.  Chicago  d  2f. 
W.  R.  Co.  97  Wis.  31,  71  N.  W.  1042. 

Messrs.  Winkler,  Flanders,  Sniltli, 
Bottnm,  A  Vilas,  for  respondents: 

The  contract  provides  that  no  carrier  or 
party  in  possession  of  the  property  herein 
described  shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  fire.  This  b^rovision 
is  valid,  and  relieves  the  carrier  from  lia- 
bility for  such  loss  unless  the  fire  is  shown 
to  have  destroyed  the  property  by  reason  of 
the  company's  negligence. 

Morrison  v.  Phillips  d  C.  Constr.  Co.  44 
Wis.  405,  28  Am.  Rep.  599;  Schaller  v. 
Chicago  d  N.  W.  R.  Co.  97  Wis.  31,  71  N. 
W.  1042;  Densmore  Commission  Co.  v. 
Duluth,  S.  S.  d  A.  R.  Co.  101  Wis.  663,  77 
N.  W.  904;  Lamb  v.  Chicago,  M.  d  St.  P. 
R.  Co.  101  Wis.  138,  76  N.  W.  1123. 

There  was  no  attempt  to  prove  that  the 
railway  company  was  in  any  way  at  fault 
in  reference  to  the  fire.  The  burden  of  proof 
in  that  respect  was  on  the  plaintiff. 

Densmore  Commission  Co.  v.  Duluth,  S, 
B.  d  A.  R.  Co.  101  Wis.  563,  77  N.  W.  904; 
Lamb  v.  Chicago,  M.  d  St.  P.  R.  Co.  101  Wis. 
138,  76  K.  W.  1123;  Schaller  v.  Chicago  d 
2f.  W.  R.  Co.  97  Wis.  31,  71  N.  W.  1042. 

Defendants  are  clearly  relieved  of  liability, 
the  loss  having  been  '4>y  fire''  to  which  no 
negligence  of  &ieirs  is  shown  to  have  con- 
truiuted. 
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Thomas  v.  Lancaster  Mills,  19  G.  G.  A.  88^ 
34  U.  S.  App.  404,  71  Fed.  481. 

Bardeen,  J.,  delivered  the  opinion  of  the- 
court: 

Under  the  law  of  this  state,  a  valid  con- 
tract may  be  made  limiting  the  common-law 
liability  of  a  common  earner  in  any  respect 
except  exemption  from  the  consequence  of 
negligence.    Schaller  v.  Chicago  d  N.  W.  R^ 
Co.  97  Wis.  31,  71  N.  W.  1042;   Lamb  v. 
Chicago,' M.  d  St.  P.  R.  Co.  101  Wis.  138,  75- 
N,  W.  1123;   Densmore  Commission  Co.  v. 
Duluth  S.  S.  d  A.  R.  Co.  101  Wis.  563,  77  N. 
W.    904.     See    Morrison   v.   Phillips   d    C. 
Constr.  Co.  44  Wis.  405,  28  Am.  Rep.  599. 
The  plaintiff  contends,  and  the  defendant  ad- 
mits, that  it  was  the  duty  of  the  railway^ 
company  to  deliver  the  peas  to  the  steamship- 
company  with  all  reasonable  promptness  and 
despatch,  and  for  failure  to  do  so  an  action 
would  lie  for  the  damages  it  caused.    The  de- 
fendant also  admits  that  it  had  charge  or 
this  property,  and  had  not  fully  performed 
its  contract;  that  it  remained  for  it,  upon 
arrival  of  the  steamship,  to  make  delivery  or 
the  goods.    Under  this  concession,  unless  the 
common-law  liability  had  been  modified  by 
the  contract,  the  defendant  would  be  liable- 
for  the  loss  by  fire.    In  the  bill  of  lading- 
there  was  an  express  stipulation  against  such 
liability.    That  such  exemption  from  liabili- 
ty was  valid  is  abundantly  supported  by  the- 
authorities  cited,  and  cleared  the  defendant 
from  liability,  unless  it  was  shown  that  such 
fire  occurred  through  defendant's  negligence. 
No  attempt  was  made  to  prove  that  the  rail- 
way company  was  in  any  way  at  fault  in- 
reference  to  the  fire.    But  it  is  said  the  duty 
to  deliver  to  the  connecting  carrier  is  abso- 
lute, and  the  company  cannot  shield  itself 
from  liability  by  showing  the  neglect  of  the- 
succeeding    carrier;    citing    the    following 
cases.     McLaren  v.  Detroit  d  M.  R.  Co.  23- 
Wis.  138;  Blodgett  v.  Abbott,  72  Wis.  516^ 
40  N.  W.  491 ;  Peterson  v.  Case,  21  Fed.  885; 
Michigan  C.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.  16  Wall.  318,  21  L.  ed.  297.    The  rule  of 
those  cases  is  salutary,  and  is  the  law  of  this 
state  as  applied  to  the  circumstances  therein 
stated.    The  trouble  Is  with  its  spplication^ 
to  the  facts  in  this  case.    Here  the  carrier 
had  discharged  its  full  duty  so  far  as  car- 
ria^  was   concerned.    The  goods  were   at. 
their  ultimate  place  of  destination  by  rail. 
The  connecting   carrier   had   no   depot,   or 
warehouse,  or  dock.    The  stipulation  in  the- 
bill  of  lading  was  that  the  goods  were  to  be- 
forwarded  b^  a  specified  steamship  company. 
Unlike  carriers  by  land,  it  had  no  specified 
day  of  departure.    The  goods  were  held  by 
defendant  to  be   delivered   in   the   regular 
course  of  business,  with  reasonable  prompt* 
ness  as  the  ships  arrived.    There  was  no  pos- 
sible way  by  which  it  could  have  discharged* 
itself  of  the  custody  of  the  eoods  until  a> 
ship  arrived.    A  tender  to  the  steamship 
company  would  have  been  futile,  because  it 
had  no  place  of  storage.    This  might  be  no- 
answer  for  the  defendant  if  it  had  not  mada- 
a  provision  in  its  bill  of  lading  to  cover  just 
such  a  situation.    Gonditions  3  and  11 
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to  eover  the  case  at  all  points.  The  first  pro- 
vision :  "No  carrier  shall  be  liable  for  loss 
or  damage  .  .  .  after  said  property  is 
ready  for  delivery  to  the  next  carrier."  The 
other  says:  "No  carrier  shall  be  liable 
.  .  •  in  any  other  respect  than  as  ware- 
housemen while  said  property  awaits  further 
conveyance."  The  two  provisions  are  of 
similar  import,  and  do  not  exempt  from  loss 
by  negligence.  Adopting  the  language  of 
defendant's  counsel:  ''To  say  that  these 
goods  were  not  there  upon  the  pier  awaiting 
further  conveyance  would  be  substituting 
unwarranted  refinement  of  the  plain  sense  of 
English  words.  Both  parties  to  the  bill  of 
lading  knew  that  from  the  necessity  of  the 
ease  there  must  be  an  interval  between  the 
carriage  by  rail  and  the  further  conveyance 
by  boat.  It  would  be  difficult  to  devise  lan- 
guage more  dearly  covering  that  interval 
than  used  in  the  bills  of  lading."  Unless 
these  conditions  are  to  be  considered  to  cover 
the  facts  present  in  this  case,  we  can  hardly 
conceive  a  situation  with  reference  to  these 
two  carriers  where  they  would  be  applicable. 
The  empty  form  of  an  offer  to  deliver,  under 
the  circumstances  in  proof,  would  not  have 
changed  the  actual  custody  of  the  goods. 
Under  the  usual  course  of  business  the  goods 
were  "awaiting  further  conveyance."  They 
were  "ready  for  delivery  to  the  next  carrier," 
as  we  understand  the  situation,  and  we  esn- 
not  enter  into  any  dubious  refinement  to  rid 
ourselves  of  this  impression.  The  case  of 
Lewis  V.  Chesapeake  d  0.  R.  Co.  47  W.  Va. 
656,  35  S.  £.  908,  presents  a  widely  different 
situation.  Two  steamers  of  the  line  which 
was  to  carry  the  lumber  destroyed  left  the 
port  after  the  last  car  of  lumber  should  have 
arrived,  and  thcquestion  whether  the  com- 
pany had  used  diligence  was  held  to  be  for 
the  jury  under  all  the  evidence  in  the  case. 
Another  question  discussed  in  the  ease  was 
whether  there  was  any  consideration  shown 
for  any  of  the  limitations  in  favor  of  the 
company.  That  ouestion  is  not  here^  be- 
cause the  bills  of  lading  recite  that  the  con- 
ditions inserted  are  based  upon  the  rate  of 
freight  agreed  upon.  Moreover,  the  SohaUcr 
Case  holds  distinctly  that  the  fact  that  there 
was  no  consideration  must  be  affirmatively 
shown  by  the  party  seeking  to  avoid  the  lim- 
iUtions.  97  Wis.  37,  71  N.  W.  1042.  Plain- 
tifTs  counsel  frankly  admits  that  his  client 
eannot  urge  want  of  consideration  in  this 
case.  The  facts  which  seem  to  have  con- 
trolled the  decision  in  Reias  v.  Tewas  d  P, 
ML  Co.  39  G.  C.  A.  149,  98  Fed.  (33,  differ 
substantially  from  those  of  the  case  at  bar. 
There  was  no  exemption  from  liability  for 
loss  by  fire;  at  least,  none  Is  mentioned.  The 
only  thing  necessary  to  put  the  property 
destroyed  into  the  possession  of  the  steam- 
ship company  was  the  delivery  of  the  trans- 
fer sheets.  No  vessel  could  be  designated  or 
call  for  the  cotton  until  this  was  done.  Upon 
these  facts  the  court  held  that  it  was  not 
"awaiting  further  conveyance*'  at  the  time 
of  the  fire.  The  conditions  here  present  are 
BO  different  that  it  seems  easy  to  distinguish 
the  cases.  We  are  satisfied  that  the  exemp- 
tiona  mentioned  contemplated   carriage  in 
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the  usual  course  of  business  by  rail  and  by 
water,  and  covered  such  usual  delays  as  are 
incident  to  transportation  by  those  means. 
There  was  no  suspension  of  transportation 
at  the  election  of  the  defendant;  no  evidence 
of  any  negligent  exposure  of  the  goods  while 
awaiting  further  transportation.  On  the 
whole  case,  we  are  convinced  that  the  trial 
court  arrived  at  a  correct  conclusion* 
Judgment,  is  affirmed. 


Augusta  LANGNECKER,  Respt, 

V. 

TRUSTEES  OF  GRAND  LODGE  ANCIENT 
ORDER  OF  UNITED  WORKMEN  OF 
WISCONSIN,  Appt. 
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1*  Ho  appeal  is  nec^aaarT  from  an  tnfe- 
rior  to  a  superior  tribunal  of  a  mutual  bene- 
fit societj,  to  avoid  the  effect  of  an  absolutelr 
void  expulsion  of  a  member. 

2.  Tender  of  further  duee  and  aaaeM- 
menta  by  a  member  of  a  mutual  benefit  so- 
ciety Is  not  necessary  to  preserve  his  rlghts» 
after  receiving  notice  of  his  expulsion  from 
the  society  and  that  no  more  money  will  be' 
received  from  him. 

8*  A  by^la^v  of  a  motnal  benefit  aoel- 
etXf  which  provides  that  any  member  of  the 
order  who  shall  after  a  certain  date  enter 
into  a  certain  business  shall  be  expelled  from 
the  order,  will  apply  to  a  member  not  engaged 
In  such  business  at  the  time  mentioned,  al- 
though he  had  formerly  been  so  engaged. 

4.  Afllrinattve  action  on  the  part  of 
tbe  aoctetr  is  not  nceeaaary  to  termi- 
nate the  rights  of  a  member  of  a  mutual  ben- 
efit society  with  reference  to  the  benefit  fund* 
for  violation  of  the  rules  of  the  order,  where 
the  contract  provides  that  there  shall  be  no 
liability  upon  any  certificate  of  membership 
unless  the  member  shall  have  compiled  with 
all  such  rules,  although  such  action  would  be 
necessary  to  expel  him  from  membership. 

5.  A  by-lavr  of  a  mntoal  benefit  eool- 
ety  reQuirins  tbe  expulsion  of  a 
meniber  who  engages  In  a  certain  bualnesa 
by  necessary  Implication  prohibits  such  busi- 
ness, so  that  his  engaging  In  It  will  be  a  vio- 
lation of  the  rules  of  the  society. 

(August  24,  1901.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Circuit  Court  for  Buffalo  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
mutual  benefit  certificate.    Reversed, 

Statement  bj  Marshall,  J.: 

Action  to  recover  on  a  benefit  insurance 
oertifica4;e.  The  trial  -was  by  the  coifrt. 
The  facts  found  were,  in  effect,  that  in  Oc- 
tober, 1881,  upon  the  written  application  of 
Emil  Richter  representing  among  other 
things  that  he  was  a  saloon  keeper,  defend- 
ant, a  duly  organized  benevolent  associa- 

Note. — For  another  case  in  this  series  as  to 
by-law  of  benefit  society  prohibltl-ng  members 
from  engaging  In  saloon  business,  see  Moersch- 
baecher  v.  Supreme  Council  of  B.  L.  (111.)  52  L» 
E.  A  281. 
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tioo  authorized  to  do  a  life  insurance  busi- 
ness on  the  mutual  assessment  plan,  accept- 
'ed  the  applicant  as  a  member  and  issued  to 
him  a  certificate  in  due  form;  that  by  the 
terms  of  the  application  Richter  promised, 
among  other  things,  to  comply  with  all  the 
laws,  regulations,  and  requirements  of  de- 
fendant existing  at  the  time  of  the  issuance 
thereof  or   thereafter   made,   and   perform- 
•ance  of  that  promise  was  made  a  condition 
of  the  enjoyment  of  any  benefit  under  the 
insurance  contract;  that  May  2,  1882,  the 
•assured  married  the  plaintiff  and  thereupon 
a  new  certificate  of  membership  in  the  de- 
fendant order  was  issued  in  place  of  the  one 
before  mentioned,  the  only  diange  being  the 
substitution   of   the   wife   and   children   of 
the  assured  as  beneficiaries  for  the  persons 
originally    named    in   the     contract;     that 
Hiditer  paid  his  dues  to  the  local  lodge  of 
•defendant  according  to  the  terms  of  his  con- 
tract and  performed  his  obligations  up  to 
the   month    of   September,    1894;    that    he 
ceased  to  be  a  saloon  keeper  prior  to  the  year 
1885,  but  re-entered  such  business  July   1, 
1894,  and  continued  therein  till  September 
5,   1897,  when  he  died;  that  when  Richter 
became  a  member  of  the  defendant  order 
its  laws  permitted  him  to  conduct  a  saloon 
business,  but  in  June,   1883,  a  by-law  was 
regularly  adopted  to  the  effect  that  if  any 
member  thereof  should  engage  in  such  busi- 
ness after  August  1,  1893,  he  should  be  ex- 
pelled from  the  order,  w4iich  by-law  has  ever 
since  been  in  force;   that  August  11,   1894, 
Richter,  without  notice  or  op^ntunlty  to  be 
heard,  was  expelled  from  the  order  by  a 
resolution  of  the  looal  lodge  of  defendant,  to 
which  he  belonged;  that  defendant  is  made 
up  of  a  grand  and  subordinate  lodges;  that 
the  subordinate  lodge  to  whicAi  Richter  be- 
longed, by  the  terms  of  the  insurance  con- 
tract, was  entitled  to  regularly  collect  of 
'him  $1  every  three  months,  and  the  contin- 
uance in  force  of  his  membership  certifioate 
'was  dependent  upon  payment  cd  such  dues 
and  of  assessments  made  by  the  grand  lodge 
in  accordance  with  the  rules  of  the  order; 
that  it  was  customary  and  rulable  for  the 
local  lodge  to  collect  the  assessments  made 
by  the  grand  lodge ;   that  there  were  two  ' 
such   assessments   in   August,    1894,   which 
were  paid  by  Richter  to  the  proper  officer  of 
Hhe  local  lodge,  called  the  "financier;"  that 
"three  assessments  were  made  in  September. 
1894;  that  Richter  tendered  to  the  financier 
of  his  lodge  the  September  assessments,  but 
his  tender  was  refused  upon  the  ground  that 
lie  was  no  longer  a  member  of  the  order; 
that  Richter's  membership  was  included  in 
those  assessed  up  to  and  inclusive  of  Janu- 
ary, 1895,  notice  of.  the  assessments  being, 
according  to  the  laws  of  the  order,   pub- 
lished in  its  official  paper,  a  copy  of  which 
was  regularly  mailea  to  him;  that  the  no- 
tice was  to  tiie  effect  that  it  would  come  to 
suspended  members,  but  that  the  sending 
tihereof  to  them  was  not  intended  as  a  re- 
cognition of  Uiem  as  belonging  to  the  order ; 
that  the  notice  also  oonteined  the  follow- 
ing, which  was  in  accordance  with  the  in- 
surance contract:     "You  are  hereby  notified 
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that  you  must  pay  the  above  assessment  on 
or  before  the  28th  day  of  the  month  or  your 
beneficiary  certificate  will  stand'  suspended 
and  in  the  event  of  your  death  will  be  void.*' 
The  dues  of  the  local  lodge  and  the  assess- 
ments made  by  the  grand  lodge,  not  paid  by 
Richter,  amount  to  $85.75. 

From  such  facts  the  court  found  that 
Richter  was  a  member  of  the  defendant  or- 
der in  good  standing  at  the  time  of  his 
death;  tiiat  the  procedure  required  to  be 
follo>ved  in  case  of  the  expulsion  of  a  mem- 
ber not  having  been  followed,  the  proceed- 
ings in  that  regard  were  void,  and  that 
plaintiff  was  entitled  to  recover  t^e  amount 
promised  to  the  beneficiary  by  the  terms  of 
the  insurance  conti*act,  less  $85.75. 

The  laws  of  the  order,  which  were  a  part 
of  the  insurance  contract,  included  the  M- 
lowing:  "Any  member  .  .  .  upon  neg- 
lecting or  refusing  to  pay  his  dues  [to  the 
grand  lodge]  for  a  period  of  six  months 
shall  1)e  reported  to  the  [grand]  lodge  by 
the  financier,  and  the  master  workman 
shall,  unless  otherwise  directed  by  the  lodge, 
thereupon  declare  such  member  suspended 
from  the  order."  "Any  member  failing  or 
neglecting  to  pay  all  assessments  nHuie  up- 
on him  for  the  beneficiary  fund  ...  on 
or  before  the  28th  day  of  the  month  in 
which  said  assessments  are  made,  shall  for- 
feit all  his  rights  as  such  member,  shall 
stand  suspended  from  all  the  rights,  bene- 
fits, and  privileges  of  the  order  from  and 
after  that  date,  and  shall  not  be  reinstated 
except  as  herein  provided." 

Judgment  was  rendered  in  favor  of  plain- 
tiff. 

Mr,  C  M«  Masters,  for  appellant: 

Every  member  is  chargeable  with  knowl- 
edge of  the  laws  of  the  society  and  the  ac- 
tions of  his  own  lodge. 

May  V.  New  York  Safety  Reserve  Fund 
Soo,  14  Daly,  389. 

Conceding  that  the  act  of  eocpulsion  was 
null  and  void,  it  was  incumbent  on  Richter 
to  take  steps  within  a  reasonable  time  for 
reinstatement,  or  to  disaffirm  the  act  of  his 
lodge  in  expelling  him. 

Richter  by  his  conduct  acquiesced  in  the 
act  of  expulsion,  and  his  beneficiaries  are 
barred  from  any  benefits  dependent  upon  his 
membership. 

Nibla^k,  Ben.  Soc.  2d  ed.  §§  58,  249,  pp. 
119-121,  548,  550:  Bosttoick  v.  Detroit  Fire 
Department,  49  Mich.  513,  14  N.  W.  501. 

The  laws  of  the  society  provide  a  remedy 
by  appeal  from  the  action  of  a  subordinate 
lodge  to  the  grand  master,  and  to  the  grand 
lodge,  aad  from  the  grand  lodge  to  the  su- 
preme- lodge. 

Richter  lived  more  than  three  years  after 
his  expulsion,  and  took  no  appeal,  and  pur- 
sued none  of  the  remedies  provided  in  the 
order  tor  reinstatement  or  disaffirmance  of 
the  act  of  expulsion, — as  to  compel  the  lodge 
and  its  officers  to  accept  paym^tt  of  his  as- 
sessment. Courts  will  not  take  jurisdic- 
tion until  the  remedies  provided  for  in  the 
society  have  been  exhausted. 

Niblack,  Ben.  Soc.  pp.  214,  217;  Hirsehl, 
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Fraiemjties  &  Societies,  p.  54;  Karcher  ▼. 
Supreme  Lodge  K.  of  H,  137  Mass.  368; 
Ijoefjter  v.  Modem  Woodmen,  100  Wis.  79, 
75  N.  W.  1012;  Chamberlain  v.  Lincoln,  129 
Mass.  70;  Sptlman  v.  Supreme  Council  of 
H.  C.  157  Mass.  128,  31  N.  E.  776;  Byram 
V.  Sovereign  Camp  of  Woodmen,  108  Iowa, 
430,  79  N.  W.  144;  Oliver  v.  Hopkins,  144 
:Masa.  175,  10  N.  E.  776;  Fillmore  v.  Great 
Camp  K.  of  M.  109  Mich.  13,  66  N.  W.  675. 

By  failure  to  pay  assesS'inents  he  became 
suspended  without  any  further  act  on  the 
part  of  his  lodge  or  the  society. 

Xiblack,  Ben.  Soc.  289,  290;  Freckmann 
V.  Supreme  Council  of  R.  A.  06  Wis.  133,  70 
K.  W.  1113;  Lehman  v.  Clark,  174  111.  279, 
43  L.  R.  A.  648,  51  N.  E.  222;  Lyon  v.  Su- 
preme Assembly  Royal  Soo.  of  O.  F.  153 
Mass.  S3,  26  N.  £.  236. 

Uichter  failed  to  comply  with  the  law3, 
rules,  and  requirements  of  the  order  while  a 
member,  and  was  not  in  good  standing  at 
the  time  of  his  death.  Hence  no  liability 
existed  by  virtue  of  the  beneficiary  certifi- 
cate, after  his  decease. 

Niblack,  Ben.  Soc.  pp.  291.  292,  S  146; 
Eughes  v.  Wisconsin  Odd  Fellows^  Mui.  L, 
Ins.  Co.  98  Wis.  292,  73  N.  W.  1015. 

When  the  laws  of  the  order  in  declaring 
such  forfeiture  by  the  acts  of  the  members 
are  clear  and  free  from  doubt  as  to  their 
meaning,  the  courts  sufitaan  them,  and  no 
form  of  trial  itf  required  precedent  to  their 
taking  elTect. 

Niblack,  Ben.  Soc.  pp.  536.  537,  {  289; 
Freckmann  v.  Supreme  Council  of  R»  A,  96 
Wis.  133,  70  N.  W.  1113;  Hogins  v.  Su- 
preme Council,  C.  of  R.  0.  76  Cal.  109,  18 
Pac.  125;  Lehman  v.  Clark,  174  111.  279,  43 
L.  R.  A.  648,  51  N.  E.  222. 

"Good  standing,"  as  applied  to  members 
of  a  beneficiary  jfratemal  society,  implies  a 
full  and  fair  compliance  with  its  laws. 

Niblack,  Ben.  Soc.  2d  ed.  p.  541;  Ziegler 
T.  Insurance  Co,  1  McGloin  (La.)  284. 

Messrs.  Robert  Iiees  and  Theodore 
B«e]iler,  for  respondent: 

The  Sittempted  expulsion  of  Emil  Richter 
t)y  his  lodge  was  null  and  void  and  of  no 
effect  whatsoever. 

In  the  absence  of  any  rule  upon  the  sub- 
ject of  notice,  a  member  cannot  be  expelled 
except  on  notice  of  the  charge  against  him 
and  a  reasonable  opportunity  to  be  heard. 

Simmons  ▼.  Syracuse,  B.  dV.Y.dCd  8. 
Benev.  Soc.  32  N.  Y.  S.  R.  428,  10  N.  Y. 
Supp.  293;  Supreme  Lodge,  A. 'O.  17.  W.  v. 
ZuhUce,  30  m.  App.  98;  Ludovnski  ▼.  Polish 
Roman  Catholic  St.  8.  JT.  Benev.  Soo,  29 
Mo.  App.  337. 

AMiere,  as  in  the  ease  at  bar,  the  consti- 
tution of  the  order  distinctly  states  the 
course  to  be  pursued  in  order  to  expel  a 
member,  an  expulsion  in  oomplianoe  with 
the  laws  of  the  a^ssociation  must  be  shown. 

District  Grand  %odge  No.  4,  O.  K.  8.  B. 
▼.  Menken,  67  111.  App.  576;  Niblack,  Ben. 
Soc.  p.  90;  Lazemsky  ▼.  Supreme  Lodge  K. 
of  F.  31  Fed.  592. 

Where  the  sentence  of  expulsion  is  void 
lor  want  of  jurisdiction,  no  appeal  there- ' 

55  L.  R.  A« 


from  is  necessary  to  a  higher  trii>unal  with- 
in the  society. 

Hall  V.  Supreme  Lodge,  K.  of  H.  24  Fed. 
450;  Mulroy  v.  Supreme  Lodge  K.  of  H. 
28  Mo.  App.  463 ;  Niblack,  Ben.  Soc.  p.  101 ; 
Glardon  v.  Supreme  Lodge,  K.  of  P.  50  Mo. 
App.  45 ;  Hoeffner  v.  Grand  Lodge,  G.  0.  of 
H.  41  Mo.  App.  359;  Supreme  Lodge,  A. 
O.  U.  W.  V.  Zuhlke,  129  111.  298,  21  N.  E. 
789;  Byram  v.  Sovereign  Camp  of  Wood- 
men, 108  Iowa,  430,  79  N.  W.  147. 

By  retaining  assessments  Nos.  15  and  16 
paid  on  August  27,  1894,  the  defendant 
waived  all  forfeitures  incurred  prior  to  that 
date. 

Niblack,  Ben.  Soc.  p.  565;  Schwarzbach 
V.  Ohio  Valley  Protective  Union,  25  W.  Va. 
622,  62  Am.  Rep.  227;  Watson  v.  Centen- 
nial Mut.  Life  Asso.  21  Fed.  698;  Hoffman 
V.  Supreme  Council,  A.  L.  of  H.  35  Fed.  252; 
Ball  V.  Granite  State  Mut.  Aid  Asso.  64  N. 
H.  291,  9  Atl.  103;  Wamebold  v.  Grand 
Lodge,  A.  O.  U.  W,  83  Iowa,  23,  48  N.  W. 
1071;  Humphreys  v.  National  Ben'.  Asso. 
139  Pa.  264,  11  L.  R.  A.  564,  20  AU.  1047; 
CoAnpbell  v.  Neuj  England  Mut.  L.  Ins.  Co. 
08  Mass.  381;  Hartwell  v.  Alabama  Gold  L. 
Ins.  Co.  33  La.  Ann.  1353,  39  Am.  Rep.  294; 
.fjtna  L.  Ins.  Co.  v.  France,  91  U.  S.  510, 
23  L.  ed.  401;  Jeffries  v.  Economical  Mut. 
L.  Ins.  Co.  22  Wall.  47,  22  L.  ed,  833 ;  Mor- 
rison V.  Wisconsin  Odd  Fellows*  Mut.  L. 
Ins.  Co.  59  Wis.  163,  18  N.  W.  13;  Fitsspat- 
rick  V.  Hartford  L.  d  Annuity  Ins.  Co.  56 
Conn.  116,  13  AU.  673,  17  AU.  411. 

Knowledge  on  the  part  ol  the  society  of 
a  breach  St  one  of  the  conditions  of  the 
contract  by  a  member,  and  the  subsequent 
collection  of  assessments,  waive  the  right 
to  forfeit  the  contract  for  that  cause. 

Niblack,  Ben.  Soc.  p.  565;  Northtoestem 
Mut.  L.  Ins.  Co.  V.  Hazelett,  105  Ind.  212, 
55  Am.  Rep.  192,  4  N.  E.  582;  Neumian'v. 
Covenant  Mut.  Ins.  Asso.  76  Iowa,  56,  1  L. 
R.  A.  659,  40  N.  W.  87 ;  Walsh  v.  JBtna  L. 
Ins.  Co.  30  lowa^  133,  6  Am.  Rep.  664;  Mc- 
Donald V.  Supreme  Council,  0.  of  C.  F.  78 
Cal.  49,  20  Pac.  41;  Masonic  Mut.  Ben. 
Asso.  V.  Beck,  77  Ind.  203,  40  Am.  Rep.  295; 
Modem  Woodmen  v.  Jameson,  48  Kan.  718, 
30  Pac.  460. 

The  demand  and  receipt  of  assessments  by 
a  society,  with  full  knowledge  of  the  facts, 
10  a  distinct  act  of  affirmance  of  the  con- 
tract by  the  party  entitled  to  avoid  it»  and 
will  constitute  a  waiver  of  the  right  to  an- 
nul it. 

Niblack,  Ben.  Soc.  p.  566;  Frost  v.  fifara* 
toga  Mut.  Ins.  Co.  5  Denio,  156;  Viall  v. 
Genesee  Mut.  Ins.  Co.  19  Barb.  440;  Gans 
V.  St.  Paul  F.  d  M.  Ins.  Co.  43  Wis.  108.  28 
Am.  Rep.  535;  Masonic  Mut.  Ben.  Asso.  v. 
Beck,  77  Ind.  203,  40  Am.  Rep.  295;  Wat- 
son V.  Centennial  Mut.  Life  Asso.  21  Fed. 
698;  Commercial  Ins.  Co.  v.  Spankneble,  52 
111.  53,  4  Am.  Rep.  582;  Lycoming  Ins.  Co. 
V.  Barringer,  73  HI.  230;  ^tna  Ins.  Co.  v. 
Maguire,5\  111.  342;  Phasnix  Ins.  Co.  ▼. 
Slaughter,  12  Wall.  404,  20  L.  ed.  444; 
T/y coming  Mut.  Ins.  Co.  v.  Slockhower,  26 
Pa.  199;  North  Bertcick  Co.  v.  New  England 
F.  d  M.  Ins.  Co.  52  Me.  336;  Viele  v.  Ger- 
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mania  Ina,  Co.  26  Iowa,  0,  96  Am.  Dec.  83; 
May,  IiiB.  §  507;  Gotten  ▼.  Fidelity  d  C.  Co, 
41  Fed.  506;  Stylow  v.  Wisconsin  Odd  Fel- 
lows' Mut,  L,  Ins.  Co,  69  Wis.  224,  34  N. 
W.  151. 

Every  time  ihe  company  makes  an  aaeese- 
ment  againet  the  assured,  alter  he  has  failed 
to  pay  a  previous  aasessment  witihin  the 
time  prescribed  by  the  rules,  it  waives  the 
forfeiture  of  the  policy  for  such  failure  to 
pay,  and  admits  him  to  be  a  member  of  the 
company  notwithstanding  such   failure. 

Jack-Ron  ▼.  Uorth^estem  Mut.  Relief 
Asao.  78  Wis.  463,  47  N.  W.  733;  Whiting 
V.  Mississippi  Valley  Mfrs.  Mut.  Ins.  Co. 
76  Wis.  592,  45  N.  W.  672;  Erdmann  ▼. 
Mutual  Ins.  Co.  of  0.  of  H.  Sons,  44  Wis. 
376;  Alexander  ▼.  Continental  Ins.  Co.  67 
Wis.  422,  58  Am.  Rep.  869,  30  N.  W.  727; 
Joliffe  Y.  Madison  Mut.  Ins.  Co.  39  Wis.  Ill, 
20  Am.  Rep.  35. 

£mil  Riehter  violated  none  of  the  laws  of 
the  society. 

When  the  rules  and  articles  of  an  associa- 
tion are  resorted  to  against  a  common  right, 
courts  lean  to  a  strict  construction. 

Niblack,  Ben.  Soc.  p.  600. 

And  ex  post  facto  laws  are  no  more  lawful 
for  corporations  than  for  states. 

Niblack,  Ben.  Soc.  p.  41. 

By  refusing  the  tender  of  assessments  and 
dues  on  September  27th,  1894,  on  the  ground 
that  the  contract  had  been  forfeited,  and  re- 
pudiating its  liability  thereon,  subsequent 
tenders  were  waived  by  the  defendant. 

Niblack,  Ben.  Soc.  S  279,  p.  520;  Camp- 
hell  V.  International  Life  Assur.  Soo.  4 
Bosw.  208 ;  Hall  ▼.  Supreme  Logde  K.  of  H. 
24  Fed.  450;  People  v.  Empire  Mut.  L.  Ins. 
Co.  92  N.  Y.  105;  Meyer  v.  Knickerbocker 
L.  Ins.  Co.  73  N.  Y.  516,  29  Am.  Rep.  200; 
Roeding  v.  Sons  of  Moses,  16  Daly,  417,  11 
iT.  Y.  Supp.  712;  Oirard  L.  Ins.  Co.  ▼.  lft»- 
tual  L.  Ins.  Co.  86  Pa.  236;  Miesell  v.  Globe 
Mut.  L.  Ins.  Co.  76  N.  Y.  116;  Mattocks  ▼. 
Young,  66  Ma  459;  Hanna  v.  Ratekin,  43 
ni.  464;  Baird  v.  Evaais,  20  111.  29;  2  Joyce, 
Ins.  §  1123;  Shaw  v.  Republic  L.  Ins.  Go.  69 
N.  Y.  286;  Ifational  Mut.  Ins.  Co.  y.  Home 
Ben.  Soo.  181  Pa.  448,  37  Atl.  519. 

When  one  party  to  a  contract,  before  the 
time  arrives  for  him  to  perform  his  part  of 
it,  notifies  the  oUier  party  that  he  will  not 
perform,  or  that  he  renounces  the  contract^ 
or  repudiates  all  liability  under  it,  the  oth- 
er party  is  relieved  from  further  perform- 
ance of  his  part  of  the  contract,  and  has  an 
election  at  once  to  sue  for  damages,  or  to 
await  the  time  of  performance  and  then  en- 
force the  contract. 

Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285;  Roehm  v.  Horst,  178  U.  S.  1,  44 
L.  ed.  953,  20  Sup.  Ct.  Rep.  780;  Davis  v. 
Bronson,  2  N.  D.  300,  16  L.  R.  A.  655,  50  N. 
W.  836;  Shaw  v.  Republic  L.  Ins.  Co.  69 
N.  Y.  286;  Supreme  Lodge  K.  of  H.  v.  Da- 
vis, 26  Ck)lo.  252,  58  Pac  597;  Byram  v. 
Sovereign  Camp  of  Woodmen,  108  Iowa, 
430,  79 *N.  W.  147;  Wright  v.  Young,  6  Wis. 
127,  70  Am.  Dec.  453;  Potter  v.  Taggart, 
54  Wis.  399,  11  N.  W.  678;  Racine  County 
Bank  v.  Keep,  13  Wis.  210;  Corbitt  y.  Stone^ 
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metz,  15  Wis.  170;  Cunningham  y.  Browt^ 
44  Wis.  72. 

The  law  of  the  appellant  order,  prohibit- 
ing members  from  entering  into  the  busineas- 
of  selling  liquor,  is  not  self- executing,  and^ 
requires  an  SLffirmative  a^  of  the  order. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  that  the  proceeding  to  ex- 
pel Riehter  from  defendaot  order  w«s  voidr 
but  it  is  said  his  remedy  was  by  appeal* 
No  reason  is  perceived  why  the  rule  does  not 
apply,  as  contended  by  respondent's  coun- 
sel, that  an  appeal  from  an  inferior  to  a  su- 
perior tribunal  to  avoid  the  effect  of  an  ab- 
solutely void  proceeding  is  tmnecessary.  So 
far  as  we  have  been  able  to  discover,  the 
courts  that  have  passed  upon  the  question 
have  so  held.  Olardon  v.  Supreme  Lodge  K. 
of  P.  50  Mo.  App.  45;  Mulroy  v.  Supreme 
Lodge  K.  of  H.  28  Mo.  App.  463;  Hall  ▼. 
Supreme  Lodge  K.  of  H.  24  Fed.  450.  The 
text  writers  state  the  law  likewise.  Nib- 
lack, Ben.  Soc.  p.  101.  The  principle  seema 
so  elementary  that  we  are  not  required  to 
resort  to  authority  to  support  it. 

But  it  is  said  by  appellant  tliat^  conceding^ 
the  expulpion  was  void,  Riehter  ceased  to  be 
a  member  for  failure  to  pay  the  asseesmenta 
that  became  chargeable  to  his  membership 
subsequent  to  those  which  were  tendered  and 
refused.  The  conclusive  answer  to  that  i» 
tliat  the  assured,  having  been  notified  that 
the  lodge  would  not  receive  any  more  money 
from  hira  because  he  was  no  longer  a  mem- 
ber thereof,  was  not  bound  to  offer  to  pay^ 
assessments  subsequently  made.  The  pro)vl- 
sion  of  the  insurance  contract  rendering  it- 
void  for  failure  to  pay  assessments  contem- 
plated a  readiness  on  the  part  of  the  assur- 
er to  receive  the  amount  of  assessments 
when  seasonably  tendered;  and  a  refusal  in 
that  r^;ard  upon  grounds  in  their  nature 
continuous  suspended  the  operation  of  sucn 
provision  till  notixn  was  brought  home  to> 
the  assured  that  the  attitude  of  the  assurer 
had  changed.  There  is  abundant  authority- 
to  that  CTfeot,  but  as  this  court  haa  very 
recently  considered  the  subject,  reference  to- 
authority  elsewhere  is  unnecessary.  In 
Guetzkow  V.  Michigan  Mut^  L.  Ins.  Co.  105 
Wis.  448,  81  N.  W.  652,  Mr.  Justice  Dodge, 
speaking  for  the  court,  said:  'The  nile  of 
law  is  maintained  with  great  unanimity  that 
one  party  cannot  predi«ite  a  forfeiture  up- 
on an  omission  by  the  other  which  his  owft 
conduct  has  helped  to  bring  about;  that  the 
declaration  that  a  policy  <rf  insurance  is  al- 
ready forfeited  will  constitute  a  sufiBcient 
justification  for  the  omission  to  tender  sub- 
sequently accruing  premiums  or  instal- 
ments, upon  the  ground  that  the  assured  is 
justified  in  believing  that  no  tender  would 
be  accepted,  and  the  formality  is  therefore 
unnecessary.'* 

It  foilowB  that  Riehter  was  a  member  of 
the  Order  of  United  Workmen  at  the  time  of 
his  death.  But  appellant  insists  that,  eon- 
ceding  such  to  be  the  case;,  respondent  was 
not  entitled  to  recover  since  it  was  not  dis- 
puted that  Riehter  entered  into  the  busii 
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•of  tdling  intoxicatiiig  liquor  as  &  beverage 
subsequCTt  to  August  1,  1893,  contrary  to 
the  provision  of  the  insurance  contract  pro- 
hibiting bim  from  so  doing,  and  that  he  re- 
mained in  such  occupation  up  to  the  time  of 
hifl  death;  that  for  such  violation  of  the 
laws  of  the  order  the  provision  of  the  con- 
tract of  insurance,  to  the  effect  that  there 
shall  be  no  liabilitv  upon  any  certificate  of 
membership  if  the  member  shall  be  guilty  of 
having  violated  any  law  of  the  order  or  is 
not  in  good  standing  at  the  time  of  his 
death,  extinguished  all  liability  under  the 
(nrtificate.  Respcmdenit  answers  theit  prop- 
osition by  saying  that  Richter  was  engaged 
in  the  business  of  selling  intoxioating  liquor 
as  a  beverage  at  the  time  his  membership 
commenced;  that  though  it  was  competent 
for  the  order  to  make  outstanding  certifi- 
•cateB  of  membership  subject  to  laws  created 
by  its  governing  body  subsequent  to  the  is- 
suance thereof,  the  law  invoked  by  appel- 
lant was  not  intended  to  affect  membeiv  cir- 
camstanoed  ui  Richter  was;  that  it  was 
aimed  st  persons  entering  into  the  business 
of  Aelling  intoxicating  liquor  as  a  beverage 
who  were  not  so  engaged  at  the  time  of  the 
passage  oi  the  law,  or  had  not  thertofore 
Coring  their  membership  been  in  such  busi- 
ness; that  persons  who  had  been  in  such 
business  during  their  membership  and  prior 
lo  the  passage  oi  such  law  were  permitted 
to  continue  therein  or  go  out  of  and  subse- 
quently re-enter  it  at  pleasure.  The  •  Ian- 
.guage  of  t^e  law  is  as  follows :  "Any  mem- 
ber of  the  order  who  shall  after  Auffust  1, 
1S93,  enter  into  the  businees  of  selling  by 
retail,  of  intoxicating  beverages,  shall  be  ex- 
pelled from  the  order."  That  seems  plain. 
There  is  no  uncei-tainty  either  as  to  its 
meaning  or  purpose;  therefore  there  is  no 
room  for  the  applica>tion  of  rules  of  con- 
struction. Couns^  would  have  the  law  read 
as  if  a  particular  class  of  members  of  the 
order  were  excepted  from  its  provisions.  We 
can  see  no  justification  for  ingrafting  such 
an  exception  upon  a  plain  contract  by  judi- 
cial oonstruction.  The  law  plainly  applied 
to  all  members  of  the  order  not  engaged  in 
the  prohibited  business  at  the  time  men* 
tioned  therein,  and  Richter  had  not  been  so 
-engaged  for  0ome  nine  years. 

It  follows  that  Richter,  a/t  the  time  of  his 
death,  was  a  member  of  defendant  order  and 
ia  pjood  standing  so  far  as  any  affirmative 
aetion  on  its  part  indicates  to  the  contrary, 
but  was  nevertheless  guiltv  of  having  violat- 
■ed  one  of  its  laws  for  which  his  expulsion 
from  the  order  weub  expressly  required  upon 
proper  proceedings  being  haul  for  that  pur- 
pose. No  discretion  rested  with  the  govern- 
ing body  of  the  order  having  jurisdiction  of 
the  matter,  to  expd  or  not  to  expel  him. 
ppon  the  subject  being  presented  for  action 
in  the  manner  provided  by  the  laws  of  the 
«der  there  was  no  room  for  action  in  but 
one  way.  Counsel  for  respondent  contends 
^at  regardless  of  that,  affirmative  action 
V  the  order  in  the  lifetime  of  Richter  was 
essential  to  forfeit  the  rights  of  the  benefi- 
-naiy  under  the  insuntnce  certificate;  that 
Hiohter  was  a  member  of  the  order  when 
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he  died  and  presumably  in  good  standins; 
that  the  contrary  could  not  be  legitimat^y 
shown  otherwise  than  by  the  records  of  the 
order;  that  death  ended  the  power  of  the 
order  to  take  such  action  and  that  thereby 
the  rights  of  the  beneficiary  became  fixed. 
So  far  as  the  rights  of  the  beneficiary  de- 
pend on  mere  membership  of  Riohter  in  the 
order,  counsel's  position  is  unquestionably 
sound.  Under  the  insurance  contract  ex* 
pulsion  could  not  take  place  exoept  upon  no- 
tice and  hearing  in  the  manner  provided  in 
the  by-laws,  enviously,  since  such  proceed- 
ings were  impossible  softer  the  death  of  the 
assured,  the  terminaition  of  his  membership 
nunc  pro  tunc  was  impossible.  Courts  have 
frequently  held  under  similar  contracts  that 
the  status  of  a  member  cannot  be  shown  so 
as  to  avoid  liability  on  the  certificate  or 
policy  of  insurance  after  his  death  otherwise 
than  by  showing  by  the  records  of  the  order 
that  appropriate  proceedings  were  had  by  it 
during  his  lifetime.  Olmaiead  v.  Famera^ 
Mut,  F,  In8,  Co.  60  Mich.  200,  16  N.  W. 
82;  Bakar  v.  Citizena*  Mut.  F.  Ina,  Co.  61 
Mich.  243,  16  N.  W.  391. 

But  appellant's  counsel  contends  that  the 
by-law  exempting  it  from  all  liability  upon 
the  certificate  in  case  of  any  violation  by 
the  member  to  whom  it  was  issued  of  any 
law  of  the  order  is  self -executing;  that  while 
social  benefits  in  the  order  dep^ided  upon 
membership  therein,  the  liability  to  the 
beneficiary  named  in  the  certificate  depend- 
ed upon  both  membership  of  the  assured  in 
good  standing  at  the  time  of  his  death  and 
freedom  of  any  violation  by  him  of  the  laws 
of  the  order.  Hiat  cootenition  has  not  been 
satisfactorily  answered  by  respondent's 
counsel,  either  by  argument  or  by  authority. 

Whether  Richter's  transgression  of  the 
law  of  the  order  ipso  facto  terminated  all 
liability  under  his  certificate  of  membership 
depends  entirely  upon  whether  that  is  what 
the  parties  to  the  insurance  contract  agreed 
to.  Freokmann  v.  Supreme  Council  of  R. 
A.  96  Wis.  133,  70  N.  W.  1113;  Nibladc, 
Ben.  Soc.  2d  ed.  §  289.  In  disposing  of 
questions  of  this  kind  courts  must  not  lose 
sight  of  the  fact  that  they  do  not  make  in- 
surance contracts  for  parties,  and  that  in 
dealing  with  such  a  contract  their  duty  is 
the  same  as  when  dealing  with  any  other 
contract;  that  they  must  determine  the  in- 
tention of  parties  from  the  words  such  par- 
ties chose  to  use  to  express  sucfh  intention, 
and  give  effect  thereto  so  far  as  the  judi- 
cial reading  does  not  violate  any  rule  of 
language  or  of  law;  that  eourts  have  no 
right  U>  depart  from  that  line  by  twisting 
words  out  of  their  natural  and  sensible 
meaning  for  the  purpose  of  saving  anyone 
from  the  consequences  of  what  may  seem  to 
be  a  harsh  stipulation.  So  it  is  useless  to 
refer  to  cases  as  ruling  the  question  under 
consideration  or  as  bearing  thereon  in  which 
the  contracts  considered  were  essentially 
different  from  the  one  before  us. 

The  learned  counsel  for  respondent  seem 
not  to  reply  at  all  in  their  printed  brief  to 
the  contention  that  liability  under  the  cer- 
tificate was  terminated  by  a  violation  of 
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the  law  of  the  order^  except  by  pointing  to 
the  language  whioh  ^hows  thai  affirmative 
action  on  the  part  of  the  order  was  neces- 
sary to  terminate  membership,  paying  little 
or  no  regard  to  the  idea  that  the  contract 
expressly  provided  for  a  forfeiture  of  all 
lisiibility  under  the  insurance  feature  of  the 
membership,  without  necessary  loss  of  social 
benefits  by  actual  suspension  or  expulsion 
therefrom.  The  exact  wording  of  the  pro- 
vision of  the  certificate  which  seems  to  ap- 
ply is  as  follows:  "No  liability  for  the  pay- 
ment of  any  money  from  this  fund  shall 
arise  by  virtue  of  any  beneficiary  certificate, 
or  certificate  of  membership,  or  otherwise, 
unless  the  member  of  the  order  named  in 
such  certifioate  shall,  in  every  particular, 
while  a  member  of  the  order,  comply  with 
all  the  laws,  rules,  and  requirements  there- 
of; and  shall,  at  the  time  of  death,  be  a 
member  of  said  order  in  good  standing." 
That  law  was,  in  effect,  emifaced  in  the  cer- 
tificate of  membership  in  the  following  lan- 
guage: "This  certificate  is  issued  upon  the 
express  condiiion  that  Emil  Richter  shall 
in  every  particular  while  a  member  of  said 
oardcf  comply  with  all  the  laws,  rules,  and 
requirements  thereof."  When  we  consider 
the  quoted  by-law  in  connection  with  the 
language  of  the  certifioate  and  Uie  following 
language  in  the  application  for  member- 
ship, "I  agree  that  compliance  on  my  part 
with  all  the  laws,  regulations,  ojid  require- 
ments which  are  or  may  be  hereafter  en- 
acted by  said  order  is  the  express  condition 
upon  which  I  am  entitled  to  participation 
in  the  beneficiary  fund  and  to  have  and  en- 
joy all  the  other  benefits  and  privileges  of 
said  order,"  we  have  a  contract  about  as 
plain  as  language  can  express  it,  under 
whioh  noncompliance  with  any  law  of  the 
order  ipso  facto  terminated  aJl  liability 
thereunder.  In  most,  if  not  all,  the  cases 
where  the  contract  considered  provided  that 
nonpayment  of  dues  or  any  violation  of  any 
other  requirement  of  the  order  should  ter- 
minate the  transgressor's  membership  or  his 
right  to  participate  in  the  insurance  fund 
of  the  order,  it  was  held  that  the  provision 
was  self -executing,  requiring  no  affirmative 
action  of  the  order  to  terminate  its  liabili- 
ty. In  all  of  such  cases  there  were  laws  of 
the  order  also*,  as  in  this  case,  providing  for 
a  trial  of  tiie  guilty  member  and  his  pun- 
ishment by  suspension  or  expulsion  or  in 
some  other  way.  The  fact  in  that  regard 
was  not  the  turning  point,  but  the  question 
of  whether  the  contract  of  insurance  provid- 
ed for  its  termination  solely  by  the  act  of 
the  assured 

In  High  Court,  L  0.  of  F.  v.  Zafc,  136  111. 
186,  26  N.  E.  593,  the  certificate  considered 
contained  this  provision:  "This  certificate 
is  issued  .  .  .  upon  condition  that  the 
said  member  complies  .  .  .  with  the 
laws,  rules,  and  regulations  now  governing 
the  said  order  or  that  may  hereafter  be  en- 
acted by  the  high  court.  These  conditions 
being  complied  with  the  said  high  court 
.  .  .  hereby  promises,"  etc.,  ".  .  . 
provided  that  said  member  is  in  ^ood  stand- 
ing in  this  order  at  the  time  of  nis  death." 
65  L.  R.  A. 


The  con.stitution  of  the  order  defined  what 
should  constitute  a  member  thereof  in  good 
standing,  and  in  close  connection  therewith 
provided  that  any  member  not  coming  up 
to  the  constitutional  standard,  "upon  due 
trial  and  conviction  thereof  shall  be  repri- 
m.anded,  suspended,  dropped,  or  expelled  as 
the  court  or  other  lawful  authority  may  de- 
termine." The  court  held  that,  looking  to 
aJl  the  provisions  of  the  insurance  contract, 
it  provided  that  good  standing  should  be  the 
t^est  of  the  right  to  the  benefits  under  the 
insurance  certificate,  and  that  no  penalty 
could  be  visited  upon  a  member  for  any  vio- 
lation of  its  laws  save  upon  trial  and  con- 
viction by  the  law  department  of  the  order ; 
hence,  that  while  good  standing  was  a  re- 
quisite to  liability  upon  the  certificate  of 
membership,  the  only  proof  admissible  to 
overcome  ttte  presumption  in  favor  of  such 
standing  was  some  proper  corporate  action 
of  the  order  had  during  the  life  of  the  mem- 
ber whose  conduct  was  in  question.  At  the- 
same  time  the  court  was  careful  not  to  im- 
pair the  force  of  the  decision  in  Supreme- 
Council,  R.  T.  of  T.  y.  Curd,  111  111.  284, 
where  a  contract  substantially  the  same  a» 
the  one  before  us  was  considered  and  it  wa» 
held  that  a  violation  of  the  law  of  the  or- 
der ip80  facto  terminated  its  liability  to  the- 
beneliciary  of  the  transgressor.  The  court 
said :  "The  Curd  Case  .  .  .  is  distin- 
guishable from  the  case  at  bar  because  in 
that  case  the  beneficiary  in  his  applicatioxi> 
for  membership  not  only  agreed  that  com- 
pliance with  the  laws  and  regulations  of  the 
society  should  be  necessary  to  entitle  him 
to  participate  in  the  fund,  but  in  addition 
thereto  also  agreed  tliat  violation  of  his 
pledge  of  total  abstinence,  or  suspension, 
or  expulsion  for  a  violation  of  any  of  tho 
laws,  should  operate  as  a  forfeiture  of  his 
right  to  the  fund,  and  because  the  certifi- 
cate in  the  Curd  Case  recited  that  it  was  is- 
sued to  the  beneficiary  upon  the  express  con- 
dition that  he  should  faithfully  maintain^ 
his  pledge  of  total  abstinence  and  comply 
with  all  tlie  laws,  rules,  and  regulations.''' 
It  will  be  readily  noticed  that  the  contract 
in  the  Curd  Case  was  not  as  strong  in  favor 
of  the  order  as  the  one  before  us,  and,  turn- 
ing to  the  opinion  of  the  Illinois  court  in- 
such  case  we  observe  that  it  was  thero 
pointed  out,  and  the  decision  turned  on  the 
fact,  that  loss  of  membership  by  the  affirma- 
tive action  of  tiie  society,  and  violation  of 
the  contract  of  insurance,  were  by  its  terms 
made  independent  pounds  of  forfeiture  of 
the  right  to  participate  in  the  ben^ciary 
fund  of  tlie  society.  The  court  said:  "The- 
words  'shall  faithfully  maintain  his  pledge 
of  total  abstinence  and  comply  with  all  the 
laws,  rules,  regulations,  and  requirements 
of  said  order,'  are  used  conjunctively,  and 
all  those  requirements  are  necessary  to  be- 
observed  to  entitle  the  beneficiarv  to  recover 
upon  the  certificate,  and  so  it  must  follow 
the  omission  of  either  will  bar  a  recovery. 
But  the  certificate  proceeds,  after  the  lan- 
guage quoted:  *And  in  case  he  is  in  good 
standing  at  the  time  of  his  decease,  thentbe- 
person  or  persons  hereinafter  named  shall 
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be  entitled/  etc.,  and  the  argument  upon 
behalf  of  defendant  in  error  aj»ume8  tnat 
these  worda  are  equivalent  to  saying  that 
if  he  is  not  tried  and  convicted  of  violating 
his  pledge/'  etc.  ".  .  .  Had  it  been 
designed  to  make  trial  and  conviction  a  con- 
dition precedefnt  to  forfeiture,  we  must  pre- 
sume that  it  would  have  been  so  said;  but 
nowhere  is  language  used  that  can  fairly  be 
construed  to  mean  this.  .  .  .  The  vio- 
lation of  this  pledge  is  cause  for  expulsion, 
.  .  .  and  it  is  also  a  cause  for  forfeiture 
of  rights  and  benefits  under  the  certificate." 
That  case  was  followed  by  High  Court,  L  O. 
of  F.  ▼.  Zak  when  it  was  first  heard  on  ap- 
peal, 35  111.  App.  613,  as  well  as  when  it  was 
subsequently  heard  in  the  supreme  court. 
The  appellate  court  said :  "It  needs  no  con- 
viction or  expulsion  by  the  lodge  in  such  a 
oase  to  bar  the  claim  on  the  certificate,  be- 
cause, by  its  terms,  proof  of  breach  of  the 
specific  condition  upon  which  it  wa^s  issued, 
ipso  facto,  forfeited  all  claim  under  it." 
To  tlie  same  efTect  are  Supreme  Council  of 
R,  L.  v.  Mocrachhaecher,  88  111.  App.  89; 
Hogins  ▼.  Supreme  Council,  C  of  R.  (7.  76 
Cal.  109,  18  Pac.  125;  McMurry  v.  Supreme 
lodge  K.  of  U,  20  Fed.  107. 

It  seems  dear  that  effect  must  be  given  to 
the  plain  terms  of  the  insurance  contract, 
that  proof  of  a  violation  of  its  provisions  is 
a  defense  to  any  action  to  recover  thereon. 
Such  provision  is  as  clearly  self-executing 
as  are  those  frequently  met  with  which  pro- 
ride  that  if  a  member  fails  to  pay  any  as- 
sessment upon  his  membership,  made  in  ac- 
cordance with  the  insurance  conftract,  he 
shall  from  the  time  of  such  failure  stand 
suspended  and  no  longer  a  member  of  the 
(M-der.  The  one  says  compliance  with  all 
the  laws,  rules,  and  r^^aUons  of  the  order 
is  a  condition  precedent  to  any  liability 
thereon ;  the  other  that  payment  of  dues  ae- 
oording  to  the  contract  is  a  condition  prece- 
dent to  the  continuance  of  the  membership. 
No  suggesUon  has  been  made  which  from 
any  standpoint  reasonably  supports  a  con- 
trary view  to  that  above  expressed,  except 
thai  the  law  adopted  by  appellant  merely 
required  the  eocpulsion  of  members  as  a  pen- 


alty for  entering  into  the  business  of  sell- 
ing intoxicating  liquor  as  a  beverage,  and^ 
ne«d  not  necessarily  be  construed  as  prohib- 
iting  members  from  entering  into  such  busi- 
ness, and  that  therefore  the  promise  of 
Richter  that  he  would  obey  all  the  laws, 
rules,  and  requirements  of  the  order  as  a 
condition  precedent  to  liability  to  his  bene- 
ficiary, does  not  necessarily  include  a  prom- 
ise not  to  enter  into  the  business  mentioned' 
in  the  law.  We  are  not  inclined  to  treat 
that  suggestion  as  unworthy  of  oonsidera- 
tion.  'Hie  by-law  did  not  expressly  prohibit 
members  from  entetrinc  into  the  business  of 
vending  intoxicating  liquors.  However,  it 
seems  that  no  more  strict  rules  of  construc- 
tion should  be  applied  to  it  than  are  ordi- 
narily applied  to  penal  statutes,  and  we 
may  venture  safely  to  say  that  such  stat- 
utes are  generally  held  by  necessary  impli- 
cation to  prohibit  those  things  that  are- 
made  punishable  by  them;  that  such  im- 
plied prohibition  exists  in  all  cases  where 
the  purpose  of  the  law  is  to  make  the  a(^ 
punishable  against  which  it  is  directed. 
Lewis  V.  Welch,  14  N.  H.  294;  Bancroft  v. 
Dumas,  21  Vt.  456;  Hallett  v.  Novion,  14 
Johns.  273;  Mitchell  v.  Smith,  I  Binn. 
110,  2  Am.  Dec.  417.  In  1  Parsons  on  Con- 
tracts, 8th  ed.  458,  it  is  said  that  Sir  James- 
Mansfidd  established  a  more  reasonable 
rule  than  had  theretofore  existed  in  Eng- 
land, to  the  effect  that  in  all  oases  where  a 
statute  provides  a  penalty  for  an  aot,^  that 
is  a  pronibition  of  the  act,  and  that  such 
"has  always  been  the  prevailing,  if  not  the- 
uncontradicted,  rule  of  law  on  this  subject 
in  this  country.'* 

We  must  hold  that  Richter's  violation  of' 
the  law  of  the  appellant  order  on  the  sub- 
ject of  entering  into  the  business  of  selling- 
intoxicating  liquors  forfeited  all  benefits  un- 
der his  certificate  of  membership,  and  that 
the  circuit  court  should  have  rendered  judgw 
ment  in  favor  of  appellant. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  dismissing  the  com* 
plaint  with  costs. 


ARKANSAS  SUPREME  COXmX. 


Alice  GILL,  Admrx.,  etc.,  of  R.  G.  Gill,  De- 
ceased, Appt., 

V. 

Anna  GILL  et  aU 


( 


,Ark. 


) 


SiilHeleiit  CMsciipancy  of  a  bouse  exists 
to  molce  tt  subject  to  bomestead  ex- 
emption If  the  owner  has  repaired  and 
cleaned  It.  and  is  engaged  In  moving  his  house- 
hold goods  and  kitchen  furniture  into  It,  at 
the  time  of  his  death. 

(October  26,  1901.) 

Nora — For  another  case  In  this  series  hold- 
Ids  that  actual  occupancy  Is  necessary  to  con- 
■tltote  property  a  homestead,  see  First  Nat. 
Bank  ▼.  UoUingsworth  (Iowa)  6  L.  R.  A.  92. 
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APPEAL  by  plainiiflf  from  a  Judgment  ol 
the  Chancery  Court  for  Pulaski  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  a  claim  for  money  loaned  to  R. 
G.  Gill  during  his  lifetime  against  real  es- 
tate which  had  been  purchased  by  him  as  a. 
homestead.    Afflmied. 

The  facts  are  stated  in  the  opinion.  - 
Messrs.  Hill  A  Avten,  for  appellant: 
The  half  lot  was  never  occupied  by  Gill' 
and  his  wife  as  a  homestead. 

The  use  of  the  house  by  the  family  as  a 
homestead  is  an  essential  requirement  to  im- 
press the  property  with  the  character  of  a 
homestead.  A  mere  intention  to  occupy  it,. 
though  siibsequently  carried  out^  is  not  suf- 
ficient. 
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WilUama  v.  Dorrw,  81  Ark.  466;  Tumlin- 
«m  V.  Btdnney,  21  Ark.  400,  76  Am.  Dec 
432;  Patnck  v.  Boater,  42  Ark.  176;  Ho- 
^ack  V.  Hdback,  33  Ark.  399. 

Mr,  James  Coates,  for  appellees: 

Exceptional  ciroumstancea  may  arise 
^*whftre  the  unexecuted  intention  of  the 
•clainmnit  may  be  construed  into  the  equiva- 
lent of  actual  occupancy  of  the  premises 
•claimed." 

Monroe  ▼.  May,  9  Kan.  476;  Edwards  v. 
Fry,  9  Kan.  425;  Neal  v.  Coe,  36  Iowa,  410; 
Fogg  V,  Fogg,  40  N.  H.  282,  77  Am.  Dec. 
716. 

The  homestead  lawB  have  an  object  per- 
fectly well  understood,  and  in  the  promotion 
of  which  courts  may  well  employ  the  most 
liberal  and  humane  rules  of  interpretation. 
This  object  is  to  assure  to  the  unfortunate 
•debtor,  and  his  equally  unfortunate  but 
more  helpless  family,  the  shelter  and  the  in- 
fluence of  home. 

Freeman,  Cotenancy  &  Partition,  §  64; 
Harbison  v.  Vaughan,  42  Ark.  541;  HolUa 
y.  Slate,  69  Ark.  213,  27  S.  W.  73. 

Wood,  J.,  delivered  the  opinion  of  the 
oourt: 

U.  Q.  Gill,  a  resident  of  this  state,  ajid  a 
nmrried  maji,  purchased  a  half  lot  in  the 
«ity  of  Little  Ttock,  valued  at  $1,060,  for  a 
homestead.  Gill  and  his  wife  padced  up 
some  of  their  household  goods  preparatory 
to  moving.  He  and  she  went  over  to  the 
faous€,  where  they  expected  to  live,  and  fixed 
a  lock  on  the  door.  He  was  taken  sick,  but 
lie  directed  his  wife  to  hire  eome  one  to 
assist  her  in  moving.  She  did  so^  and 
cleaned  up  the  new  houAe.  Then,  with  the 
hired  help,  whom  Gill  paid  for  the  work, 
she  packed  up  some  household  goods  and 
kitchen  furniture,  such  aa  bed,  bedstead,  car- 
pets, cooking  stove,  cooking  utensils,  etc.,  and 
moYed  same  into  the  new  house.  Before 
the  moving  was  completed.  Gill,  who  had 
taken  to  his  sickbed  at  his  mother's,  died. 
After  his  death  hie  wife  coatimied  the  mov- 
ing into  the  new  house,  and  0he  and  the 
minor  dhildren  were  occupying  the  same  aa 
the  homestead  at  the  time  of  the  institution 
<d  this  suit.    Gill  had  no  other  lands. 

The  only  question  on  this  appeal  is,  Was 
the  land  in  controversy  "owned  and  occu- 
pied by  Gill  as  a  residence,"  in  the  sense 
contemplated  by  art.  9,  S  6,  Const.,  so  as  to 
entitle  his  wife  and  minor  children  to  claim 
same  as  a  homestead?  "The  chief  reason," 
says  Mr.  Thompson,  "why  actual  occupancy 
is  insisted  upon  as  a  condition  to  the  exemp- 
tion of  the  homestead,  is  that  it  may  serve 
to  notify  the  world  that  it  is  the  place 
elsimed  by  the  owner  as  exempt."  Thomp- 
son, Homestead  &  Exemption,  §  246.  This 
court  has  held  thai  occupancy  is  necessary; 
that  a  mere  intention  to  occupy  is  not  sufil- 
^ent.  The  principle  has  been  settled  and 
56  L.  R.  A. 


announced  in  cases  where  the  facts  shewed 
nothing  more  than  a  mere  intention  to  oc- 
cupy as  a  homestead,  unaccompanied  by  any 
acts  of  actual  occupancy.  Tumlinaofh'  v. 
Stoinney,  22  Ark.  400,  76  Am.  Dec.  432; 
Johnston  v.  Turner,  29  Ark.  280;  Williams 
V.  Dorris,  31  Ark.  466;  Hoback  v.  Hobaok, 
33  Ark.  399;  Patrick  v.  Baxter,  42  Ark.  176. 
But  here  the  bona  fide  intention  to  occupy 
is  manifested  by  some  of  the  usual  consUtu- 
ents  and  concomitants  of  occupancy,  sudi  as 
repairing  and  cleaning  the  house,  and  mov- 
ing in  household  goods  and  kitchen  furni- 
ture. In  Iowa  there  is  an  unbroken  line  of 
decisions  holding  that  occupancy,  and  the 
use  of  the  house  by  the  family  as  a  home- 
stead, are  essential  requirements  to  impress 
the  property  with  the  character  of  a  home- 
stead; that  the  "mere  intenticm  to  occupy 
it>  though  subsequently  carried  out^  is  not 
sufiicient."  Charless  v.  Lamberson,  1  Iowa, 
435,  63  Am.  Dec.  467;  Christy  v.  Dyer,  14 
Iowa,  436,  81  Am.  Dec.  493;  Elston  v.  Rob- 
insof^  23  Iowa,  208;  Oivans  v.  Detoey,  47 
Iowa,  414;  First  Nat.  Bankv,  Hollingstoorth, 
78  Iowa,  675,  6  L.  R.  A.  92,  43  N.  W.  536. 
This  court,  in  announcing  the  same  doctrine, 

;uioted  the  identical  language  of  some  of  the 
owa  cases.  Williams  v.  Dorris,  31  Ark.,  at 
page  470.  In  the  case  of  Neal  v.  Ooe,  35 
Iowa,  407,  the  defendants  used  the  house  on 
the  place  claimed  as  a  homestead  for  hold- 
ing a  portion  of  their  furniture  as  early  as 
March  16th.  On  April  1st  the  family  came 
to  the  town  where  the  house  was  situated, 
expecting  to  possess  the  house;  but,  the 
repairs  not  being  completed,  they  did  not 
actually  sleep  and  eat  in  the  house  until 
twelve  weeks  thereafter.  The  plaintiff,  who 
was  seeking  to  subject  the  premises  to  the 
payment  of  his  debt,  had  knowledge  of  the 
above  facts,  and  of  the  intention  of  the  de- 
fendants to  occupy  the  premises  as  a  home 
as  soon  as  they  were  made  fit.  The  supreme 
court  of  Iowa,  in  holding  that  the  homestead 
character  had  been  impressed  upon  the 
premises  under  the  aJbove  facts,  said: 
"While  the  intention  is  not,  alone,  sufficient 
to  impress  the  homestead  diaracter,  yet  it 
may  be  considered  in  connection  with  the 
circumstances.  Some  time  usually  inter- 
venes after  the  purchase  of  property  before 
it  can  be  actually  occupied.  Even  after  the 
process  of  moving  begins,  it  freauently  takes 
days  before  the  furniture  can  be  arranged, 
and  the  house  placed  in  comfortable  condi- 
tion for  actual  occupancy.  Under  such  cir- 
cumstances, great  inconvenience  miffht  arise 
if  the  homestead  character  was  made  to  de- 
pend upon  the  actual  personal  presence  of 
the  members  of  the  family.  Law  is  entitled 
to  and  can  command  respect  only  when  it  is 
reasonable  and  adapted  to  the  ordinary  con- 
duct of  human  affairs."  So  say  wtt» 
Affirm* 


asw. 
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NEW  JERSEY  SUPREME  COURT. 


ENTERPRISE    LUMBER    COMPANY 

v. 

Joseph  S.  MUNDY,  Plff,  in  Err. 


(62  N.  J.  L.  16.) 


*1*     Im 


m  lilord'a  policy  of 
7,  ^rbere  the  attorner*  In  fact  for 
the  vndervrrltera  are  also  under- 
^rrltera,  and  so  named  in  the  policy,  the 
stipulation  or  condition  that  "no  action  shall 
be  brought  by  the  aainred  to  enforce  the  pro- 
visions of  this  policy,  except  against  the  at- 
torneys in  fact,  as  representing  all  of  the 
underwriters*  snd  each  of  the  underwriters 
hereby  agrees  to  abide  the  result  of  any  suit 
so  brought,  as  fixing  his  Indlrldual  respon- 
sibility  thereunder,"    is   valid,   and   binding 

*Headnotes  by  Lippincott,  J. 


on  all  the  underwriters,  and  not  contrary  to 
public  poUcj ;  and  Its  enforcement  does  not 
oust  the  courts  of  Jurisdiction,  but  tends  to 
prevent  a  multiplicity  of  actions. 
2.  The  force  and  ellect  of  a  Judgment 
obtained  by  the  assured  la  an  action 
aaralnst  sach  attorneys  in  fact  Is  to  es> 
tabllsh,  prima  facie,  the  proportionate  amount 
of  loss  and  liability  of  each  of  the  other  un- 
derwriters, in  order  that  the  assured  may  by 
action  enforce  the  policy  against  all  the  un- 
derwriters to  the  extent  of  the  liability  of 
each  for  his  proportionate  amount  or  his 
share  of  loss,  and  to  satisfy  such  Judgment 
out  of  the  undivided  premiums  and  deposits 
in  the  hands  of  such  attorneys  in  fact.  The 
action  and  Judgment  are  treated  as  a  condi- 
tion precedent  to  the  individual  separate  lia- 
bility of  each  of  the  other  underwriters,  and 
the  claim  of  the  assured  as  to  such  other 


3fOTE. — Actions  on  Lloyd's  policies  of  insurance, 

I.  Whether   the   action   must  vrimarily   bs 

against  the  attorney  in  fact, 
II.  Joinder  and  misjoinder. 

III.  Several  or  joint  liability. 

IV.  Judgment. 
V.  Proof  of  loss. 

VI.  Powers  and  duties  of  agents,  attorneys, 

and  brokers. 
VII.  Risk  and  contribution. 
Till.  Concealment  of  facts  by  the  insured, 
IX.  Warranty. 

X.  Validity  of  policy. 
XI.  Bummary. 

A,  Whether  the  action  must  primarily  be  against 
the  attorney  in  fact. 

Lloyd's  policies  usually  contain  the  provision 
<tlULt  "no  action  shall  be  brought  by  the  assured 
to  enforce  the  provisions  of  this  policy,  ex- 
-^ept  against  the  attorneys  In  fact  as  represent- 
ing all  of  the  underwriters/*  There  appears  to 
1>e  a  conflict  of  authority  as  to  the  meaning 
:and  extent  of  this  provision.  It  Is  held  In  Eif- 
TBBPKISB  LUMBSR  CO.  V.  MuNDY  that  such  pro- 
vision  is  a  condition  precedent. 

The  distinction  appears  to  be  made  in  some 
•<asefl  that  the  condition  precedent  as  to  suing 
the  attorney  in  fact  is  mandatory  where  such 
■attorney  is  an  underwriter,  and  Is  not  man- 
•datory  where  the  attorney  Is  not  an  under- 
writer. And  such  cases  go  so  far  as  to  hold 
that  where  he  Is  an  underwriter  and  an  attorney 
In  fact  also,  he  can  only  be  sued  as  an  attorney 
In  fact,  and  not  as  an  underwriter,  in  the  first 
Instance.  Some  cases  deny  the  necessity  of 
suing  the  attorney  in  fact  as  a  condition  prece- 
>dent  where  the  attorney  was  changed  frequent- 

So,  an  action  is  properly  brought  against  at- 
torneys who  were  agents  for  the  underwriters, 
•and  they  may  be  personally  liable  on  such  a 
-stipulation.  Leiter  v.  Beecher,  2  App.  Dlv. 
-fill,  87  N.  T.  Supp.  1114.  The  court  said: 
"T*he  fact  of  the  liability  of  the  underwriters, 
when  a  claim  is  made  under  this  policy  and 
the  amount  to  be  paid  by  each  one,  If  there  Is 
.-a  liability.  Is  to  be  ascertained  by  this  action." 
The  case  does  not  show  whether  or  not  the  at- 
torney was  an  underwriter.  In  this  case  the 
Insured  attempted  to  comply  with  the  rule  that 
.an  action  against  the  attorney  Is  a  condition 
i>recedent  to  suing  the  underwriters,  but  he  was 
met  with  the  defense  that  he  could  not  sue  the 
.attorney,   or.   In   effect,   that   he   should   have 


The  court  holds  that  plaintiff  pursued  the  prop- 
er remedy.  The  contention  was  made  that  the 
contract  for  action  against  the  attorneys  alone 
was  against  public  policy,  because  of  Its  ousting 
the  court  of  Jurisdiction  against  the  underwrit- 
ers. But  this  was  not  upheld,  and  the  court 
pointed  out  that  the  contract  supported  the 
Jurisdiction  In  the  case  actually  before  the  court. 

And  In  McOredy  v.  Thrush,  87  App.  Dlv. 
46S,  56  N.  Y.  Supp.  68,  It  was  said  that  "the 
Insured  may  maintain  an  action  against  the  at- 
torney in  fact  for  the  underwriters  to  recover 
the  full  amount  of  the  loss  sustained  under  the 
policy.  In  such  an  action  the  insured  can  have 
the  amount  of  his  loss  ascertained  and  deter- 
mined, and  the  amount  of  the  individual  Hap 
blllty  of  the  underwriters  (In  case  the  Judgment 
could  not  be  satisfied  out  of  the  fond  provided 
for  by  the  contract  of  insurance)  settled." 
This  case  Intimates  that  the  attorney  was  an 
underwriter^  but  does  not  discuss  the  import- 
ance of  that  fact. 

And  such  an  action  is  properly  brought 
against  an  attorney  In  fact.  Compton  v.  Beech- 
er, 17  App.  Dlv.  38,  44  N.  T.  Supp.  887.  This 
case  does  not  show  whether  or  not  the  attorney 
was  also  an  underwriter. 

And  they  are  properly  sued  in  the  first  place 
where  they  are  also  underwriters.  Gough  v. 
Satterlee,  82  App.  Dlv.  88,  52  N.  T.  Supp.  492. 

In  accordance  with  this  rule.  It  was  held  that 
where  underwriters  were  sued  the  action  should 
have  been  first  against  their  attorney  In  fact, 
who  was  also  an  underwriter.  Lawrence  v. 
Schaefer,  20  App.  Dlv.  80,  46  N.  T.  Supp.  710 ; 
Stiegllta  V.  Balding,  20  Misc.  297,  45  N.  Y.  Supp. 
670. 

And  an  attorney  In  fact  must  be  first  sued. 
Ketchum  v.  Belding,  82  Misc.  606,  66  N.  T. 
Supp.  307,  Reversing  31  Misc.  498,  64  N.  T. 
Supp.  550. 

And  the  claim  must  first  be  established  by 
suit  against  one  underwriter  only  If  the  policy 
so  provides.  New  Jersey  ft  P.  Concentrating 
Works  V.  Ackerman,  6  App.  Dlv.  540,  39  N.  Y. 
Supp.  585. 

But  In  other  cases  such  a  provision  has  been 
held  to  be  against  public  policy  and  void.  Blg> 
gert  V.  Hicks,  18  Misc.  693.  42  N.  Y.  Supp.  236 , 
Ralll  V.  White,  20  'Misc.  635,  46  N.  Y.  Supp. 
376,  Affirmed  In  21  Misc.  285,  47  N.  Y.  Supp. 
197. 

And  this  was  so  held  where  the  attorney  was 
not  an  underwriter.  Farjeon  ▼.  Fogg,  16  IClsc. 
219,  87  N.  Y.  Supp.  980. 

And  again,  where  the  underwriter  sued  was 


^brought  suit  against  the  underwriters  Instead,    a  member  of  the  firm  of  the  attorneys  In  fact» 
^5  L.  K.  A.  13 
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underwriters  for  his  loss  does  not  become 
merged  in  the  Judgment  against  such  at- 
torneys In  fact.  Such  an  action  and  Judg- 
ment on  the  part  of  the  assured  become  nec- 
essary as  the  performance  of  a  condition 
precedent  to  the  liability  of  the  other  under- 
writers, and  in  an  action  against  them,  or 
each  of  them,  by  the  assured,  such  Judgment 
is  prima  '  facie  proof  of  the  proportionate 
liability  of  each  of  them ;  and  the  action  is 
upon  the  policy  or  contract  of  insurance,  and 
not  upon  the  Judgment. 
8.  Where  a  condition  contnlned  In  the 
policy  provides  tliat  the  IlabiUtF  of 
each  nnderTvrlter  npon  such  policy 
shall  not  exceed  the  sum  of  ^1,000,  and 
upon  all  policies  in  force  shall  not  exceed 
the  sum  of  ^5,000,  the  declaration  need  not 
set  out  such  condition,  and  then  negatively 
aver  that  such  liability  of  the  underwriter  has 
not  been  exhausted  or  discharged.  This  con- 
dition is  in  the  nature  of  a  condition  subse- 
quent for   the  protection  of  the  Insurer  by 


way  of  defense  to  the  action,  and  must  be- 
pleaded  by  the  defendant.  The  plaintiff  i»- 
not  bound  to  aver  and  negative  the  several 
provisions  contained  in  a  policy,  which  are  in 
the  nature  of  conditions  subsequent  which  go- 
to defeat  the  liability  of  the  insurer. 

(June  13,  1898.) 

ERROR  to  the  Circuit  Court  for  Essex. 
County  to  review  a  judgment  overrul- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  defendant's  propor- 
tionate share  of  liability  on  a  Lloyd's  fire- 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Riker  A  Riker»  for  plaintiff  im 
error : 

The  cause  of  action  under  the  policy  of 
insurance  for  loss  by  fire  to  the  premises 
insured    was    merged    and    absolutely    de- 


but was  sued  as  an  underwriter.  Knorr  y. 
Bates,  14  Misc.  501,  35  N.  Y.  Supp.  1060,  Af- 
firming 12  Misc.  395,  33  N.  Y.  Supp.  691. 

And  where  the  attorney  in  fact  was  not  an 
underwriter,  and  a  statute  Imposing  association 
liability  was  applied.  Bank  of  Toronto  v.  Man- 
ufacturers* &  M.  Fire  Asso.  63  N.  J.'  L.  5,  42 
Atl.  761. 

In  other  cases  underwriters  were  sued  and 
held  liable,  and  it  does  not  seem  that  this  ques- 
tion was  raised.  Isear  v.  McMahon,  16  Misc. 
95,  37  N.  Y.  Supp.  1101 ;  McAllister  v.  Hoadley, 
76  Fed.  1000;  Sumner  v.  Piza,  91  Fed.  677. 

Aid  such  provision  may  be  ignored  where  the 
attorneys  in  fact  are  shifted.  Ralii  v.  White,  20 
Misc.  635.  46  N.  Y.  Supp.  376,  Affirmed  in  21 
Misc.  285,  47  N.  Y.  Supp.  197 ;  American  Lucol 
Co.  V.  Blanchard,  26  Misc.  315,  57  N.  Y.  Supp. 
14. 

The  facts  in  the  cases  above,  and  the  ques- 
tions discussed  therein,  are  as  follows : 

In  ENTEitPBisB  Lumber  Co.  v.  Mundy,  where 
an  action  was  brought  on  the  policy  against  an 
underwriter  after  Judgment  was  had  against  the 
attorneys  in  fact,  who  were  also  underwriters. 
It  was  held  that  the  provision,  "no  action  shall 
be  brought  by  the  assured  to  enforce  the  pro- 
visions of  this  policy  except  against  the  at- 
torneys in  fact  as  representing  all  of  the  under- 
writers," was  a  valid  condition.  It  was  further 
held  that  the  declaration  need  not  set  out  the 
condition  in  the  policy  that  the  liability  of  each 
underwriter  shall  not  exceed  the  sum  of  ^1,000, 
and  upon  all  policies  in  force  shall  not  exceed 
the  sum  of  f  5,000,  and  need  not  negatively  aver 
'  that  such  liability  of  the  underwriters  has  been 
discharged,  as  this  must  be  pleaded  by  the  de- 
fendant, and  is  a  condition  subsequent. 

An  action  cannot  be  maintained  against  one 
of  the  underwriters  without  having  first  sued 
the  attorneys  in  fact  and  issuing  an  execution 
against  them  as  required  by  the  terms  of  the 
policy :  and  this  defense  does  not  have  to  be  af- 
firmatively pleaded,  as  the  provisions  are  con- 
ditions precedent.  Ketchum  v.  Belding,  82 
Misc.  506,  66  N.  Y.  Supp.  307,  Reversing  81 
Misc.  498,  64  N.  Y.  Supp.  550. 

So,  where  a  policy  provided  "that  suit  shall 
not  be  brought  or  maintained  upon  any  claim 
arising  out  of  the  present  Insurance  in  question 
against  more  than  one  of  the  underwriters  at 
one  time ;  .  .  .  and  that  a  final  decision  in 
any  suit  thus  brought  shall  be  decisive  of  the 
claim  of  the  assured  against  each  of  the  un- 
derwriters,'*— it  was  held  that  such  stipulation 
was  vaJld,  and  was  not  contrary  to  public  pol- 
icy :  and  that  Judgment  against  one  who  Is  first 
sued  will  be  res  judicata  as  to  the  remainder. 
It  was  further  held  that  the  contract  limitation 
56L.R.  A. 


will  not  run  against  the  remaining  underwrite 
ers  pending  the  litigation  of  such  single  action* 
New  Jersey  &  P.  Concentrating  Worlds  v.  Ack> 
erman,  6  App.  Div.  540,  39  N.  Y.  Supp.  585. 

And  under  a  policy  providing:     *'No  action- 
shall  be  brought  to  enforce  the  provisions  of 
this  policy  except  against  the  general  mana^r» 
as  attorneys  in  fact  and  representing  all  of  the 
underwriters;    and    each    of    the   underwriter* 
hereby  agrrees  to  abide  the  result  of  any  suit 
so  brought  as  fixing  his  Individual  responsibilitr 
hereunder," — an  action  will  lie  against  the  at- 
torneys, who  were  agents  for  the  underwriters. 
Leiter  v.   Beecher,  2  App.  Div.  577,  37  N.  Y. 
Supp.  1314.    In  this  case  the  court  said:     "The- 
contract  contained  provisions  which  must  nec- 
essarily have  been  intended  to  bind  them  per- 
sonally, and  which,  unless  so  construed,  woul<^ 
be  entirely  without  any  meaning.     The  defend- 
ants are  therefore  liable  personally  upon  those 
provisions  of  the  contract,  although  they  signed 
only  as  agents. 

In  Wheclock  v.  Chapman,  34  App.  Div.  464,. 
54  N.  Y.  Supp.  827,  it  was  held  that  an  action, 
may  be  brought  Jagainst  the  person  who  is  the- 
manager  of  a  Lloyd's  association  at  the  time  the- 
liability  occurs, — especially  where,  at  the  time 
the  policy  was  issued,  the  attorney  in  fact  had 
resigned  or  been  removed,  and  the  defendant 
had  been  appointed  and  was  acting  as  such  at- 
torney    in     the     matter.     Barrett,     J.,     said : 
"This  nominal  liability  of  the  general  manager 
does  not  depend  upon  his  or  any  other  agent's* 
signature  to  the  policy,  but  upon  the  contract 
of  the  underwriters,  which  requires  this  action 
to  be  brought  against  him  as  their  representa- 
tive."    It  was  further  said  that  if  underwriters, 
are  sued,  and  they  had  pleaded  that  no  action 
would  He  against  them,  then  the  question  wheth- 
er the  contract  was  void,  because  it  ousted  the- 
courts  of  Jurisdiction  again^  them,  would  arise. 

And  an  action  is  properly  brought  against  an 
attorney  in  fact,  under  a  policy  providing  that* 
no  action  shall  be  brought  by  the  assured  to  en- 
force the  provisions  of  this  policy  except  against 
the  attorneys  in  fact  as  representing  all  of  the- 
underwriters,   and  each    of    the    underwriters* 
hereby  agrees  to  abide  the  result  of  any  suit 
so  brought  as  fixing  his  individual  responsibil- 
ity.    Compton  V.  Beecher,  17  App.  Div.  88,  44- 
N.  Y.  Supp.  887. 

The  same  was  said  to  be  the  rule  In  McCredy- 
V.  Thrush,  37  App.  Div.  465.  56  N.  Y.  Supp.  68. 

And  where  attorneys  were  also  underwriters,, 
an  action  was  properly  brought  against  the  at- 
torney in  fact  In  the  first  place,  on  a  policy^ 
providing  that  no  action  should  be  brought 
against  the  individual  underwriters  ''until  after 
suit  shall  have  been  brought  against  tbe  at- 


1898. 


Entebprisb  Lumbbb  Oa  ▼.  Mundt. 


196 


ttroyed  by  the  judgment  entered  in  the  lu- 
preme  court  of  the  state  of  New  York. 

Barnes  y.  Oibba,  31  N.  J.  L.  317,  86  Am. 
Bee.  210;  SteerM  y.  Bhaw,  63  N.  J.  L.  358, 
21  AU.  940. 

Messrs,  Colle,  Swayset  ft  Titswortliy 
for  defendant  in  error: 

The  judgment  in  New  York  is  not  binding 
ss  a  judgment  against  the  defendant;  but 
the  recovery  of  such  a  judgment  against 
Beecher  &  White  was  the  condition  upon 
which  the  defendant's  liability  arose,  and 
the  contract  sued  on  is  equivalent  to  a  con- 
tract, in  consideration  of  the  payment  of 
80  much  money  at  the  time,  to  pay  such 
ram  as  the  court  may  award  if  a  judgment 
is  recovered  against  third  parties. 

Even  in  the  case  of  a  suit  againat  joint 
debtors,  under  the  joint-debtor  acts  of  th^ 
Tsrious  states,  similar  to  our  act,  "Obliga 


tions  and  Joint  Debtors,"  {  2,  Gen.  Stat. 
2336,  a  judgment  is  not  valid  against  the 
joint  debtor  who  is  not  served  wiOi  process, 
and,  as  to  him,  there  is  no  merger  of  the 
cause  of  action. 

D'Arcy  v.  Ketchum,  11  How.  165,  13  L. 
ed.  648;  Mason  v.  Eldred,  6  Wall.  231,  18 
L.  ed.  783;  Maokay  v.  Oardon,  34  N.  J.  L. 
286;  Elsasser  v.  Haines,  52  N.  J.  L.  10,  18 
Atl.  1095. 

Where  the  attorneys  were  not  also  under- 
writers, suit  could,  noitwithstanding  the  con- 
dition of  the  policy,  be  brought  against  the 
individual  underwriters. 

Knorr  v.  Bates,  12  Misc.  395,  33  N.  Y. 
Supp.  691,  Affirmed  in  14  Misc.  501,  35  N. 
V.  Supp.  1060;  Walker  v.  Beecher,  15  Misc. 
M9,  36  N.  Y.  Supp.  470;  Farjeon  v.  Fogg, 
Ki  Misc.  219,  37  N.  Y.  Supp.  980;  BaUi  v. 
Xhite,  20  Misc.  635,  46  N.  Y.  Supp.  376. 


torneys  for  the  underwriters  and  for  the  full 
UDoant  of  the  loss  or  claim.*'  It  was  further 
held  that  the  insured  wai»  entitled  to  recover 
the  whole  amount  of  his  loss  In  such  action. 
Googh  V.  Satterlee,  82  App.  Div.  33,  52  N.  Y. 
Supp.  492.  In  this  case  It  was  said :  "It  has 
been  held  bj  the  appellate  divisions  of  the  first 
and  third  departments  that  where  the  attorneys 
are  also  underwriters  (which  Is  the  present 
case)  an  action  on  the  policy  will  He  against 
them  (Lelter  v.  Beecher,  2  App.  Dlv.  577,  87 
N.  Y.  Supp.  1114 ;  New  Jersey  &  P.  Concentrat- 
ing Works  V.  Ackerman,  6  App.  Dlv.  540,  89 
N.  Y.  Supp.  585;  Lawrence  v.  Schaefer,  20 
App.  Div.  80,  46  N.  Y.  Supp.  719,)  ;  though  It 
has  also  been  held  by  the  common  pleas  that 
where  the  attorneys  are  not  underwriters  the 
action  cannot  be  maintained.  Knorr  v.  Bates, 
14  Misc.  501,  35  N.  Y.  Supp.  1060 ;  Farjeon  v. 
Fogg,  16  Misc.  219,  37  N.  Y.  Supp.  980.  There- 
fore, an  objection  that  the  complaint  and  evi- 
dence fall  to  make  out  a  cause  of  action  would 
not  be  well  founded,  and  that  is  the  only  ob- 
jection that  can  be  taken  for  the  first  time  on 
appeal." 

And  where  twenty-five  actions  were  brought 
against  the  underwriters,  Including  one  against 
the  attorney  In  fact  as  one  of  the  underwriters, 
it  was  held  that  before  any  action  can  be  main- 
tained  against   the   underwriters   individually 
their  attorney  In  fact  must  first  be  sued  as  at- 
torney in  fact,  and  that  the  stipulation  in  the 
policy  Is  valid.     Lawrence  v.  Schaefer,  19  Misc. 
239,  42  N.  Y.  Supp.  992,  Aflirmed  in  20  App. 
DiT.  80,  46  N.  Y.  Supp.  719.  In  this  case  Spring, 
J.,  aald:     **It  seems  to  me  that  Hagen  Is  not 
merely  an  agent  or  attorney  in  his  contractual 
relations  with  the  insured.     He  Is  one  of  the 
underwriters,  and   in  this  particular  the  case 
may  be  distinguishable  from  the  celebrated  case 
of  Knorr  v.  Bates,  14  Misc.  501,  85  N.  Y.  Supp. 
1060.    He  is  the  particular  underwriter  who  is 
designated  In  the  policy  to  bear  the  brunt  of  any 
litigation  that  may  arise  to  enforce  the  pro- 
▼Isions  of  the  policy,  and  his  ultimate  liability 
is  like  that  of  his  associates.    These  Lloyd's 
policies  have  grown  Into  extensive  use  recently, 
and  clauses  of  like  purport  to  the  one  here  in 
controversy  have  been  several  times  the  subject 
of  Judicial    construction,    but,    unfortunately, 
without  unanimity  of  opinion.     In   Knorr    v. 
Bates,  12  Misc.  895,  88  N.  Y.  Supp.  691.  Af- 
finned  In  14  Misc.  601,  80  N.  Y.  Supp.  1060, 
the  danse  was  almost  identical  with  the  one 
in  salt,  and  the  only  distinction  seems  to  be 
that  in  that  case  the  attorney  waa  not  an  un- 
derwriter ;  and  the  reasoning  both  of  the  Judge 
tt  special  term  and  of  Judge  Pryor  lays  con- 
iidershle  stress  upon  the  fact  that  the  attorney 
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was  not  a  party  to  the  contract.  In  that  case 
the  clause  was  held  to  be  invalid.  This  has 
been  followed  in  the  city  court  of  New  York. 
See  Balll  v.  Hillyer,  15  Misc.  692,  40  N.  Y. 
Supp.  1148.  And  in  the  case  of  Farjeon  v. 
Fogg,  16  Misc  219,  37  N.  Y.  Supp.  980,  tTudge 
Truax,  in  the  special  term  of  the  supreme  court, 
decided  a  similar  clause  to  be  Invalid,  putting 
his  conclusion  squarely  upon  the  ground  that 
the  stipulation  required  the  action  to  l>e  brought 
against  a  person  not  a  party  to  the  contract; 
and  the  provision  was,  therefore,  void,  as  in- 
imical to  public  policy.  In  Lelter  v.  Beecher, 
2  App.  Div.  577,  87  N.  Y.  Supp.  1114,  and  In 
New  Jersey  &  I*.  Concentrating  Works  v.  Ack- 
erman, 6  App.  Div.  540,  39  N.  Y.  Supp.  585,  the 
appellate  divisions  of  the  first  department  de- 
cided similar  clauses  to  be  valid,  although  an 
endeavor  was  made  to  distinguish  those  esses 
from  Knorr  v.  Bates,  12  Misc.  895,  83  N.  Y. 
Supp.  691,  Afilrmed  In  14  Misc  601,  86  N.  Y. 
Supp.  1060." 

And  where  an  action  was  brought  against  one 
of  the  several  underwriters,  it  was  held  a  good 
defense  that  by  the  terms  of  the  policy  it  was 
provided  that  no  action  shall  be  brought  to  en- 
force the  provisions  of  the  policy  except  against 
D.  R.  S.  &  Co.,  who  were  attorneys  in  fact, 
and  also  were  underwrltera  The  policy  pro- 
vided that  the  underwriters  agreed  to  abide  the 
result  of  any  suit.  Stleglltz  v.  Beldlng,  20 
Misc.  297,  45  N.  Y.  Supp.  670.  In  this  case  the 
case  of  Knorr  v.  Bates,  14  Misc.  501,  86  N.  Y. 
Supp.  1060,  12  Misc.  895,  88  N,  Y.  Supp.  691, 
holding  such  a  condition  in  a  policy  void,  was 
distinguished,  saying:  **In  the  case  cited  the 
condition  operated  to  permit  [prohibit]  the 
maintenance  of  any  action  against  the  under- 
writers, and  left  the  insured  to  an  action 
sgainst  the  'attorneys  In  fact,*  who  appeared 
to  have  no  connection  contractually  with  the 
underwriters'  obligations,  snd  against  whom  an 
action  could  not  apparently  be  maintained. 
.  .  .  In  Knorr  v.  Bates,  14  Misc.  501,  85  N. 
Y.  Supp.  1060,  the  basis  of  the  decision  wsa 
that  no  action  could  be  maintained,  according 
to  the  condition,  except  against  persons  not 
parties  and  so  in  no  wsy  bound." 

On  the  other  side  of  the  question  are  the 
cases  following: 

But  a  stipulation  in  a  policy  that  **no  action 
shall  be  brought  by  the  Insured  to  enforce  the 
provisions  of  this  policy,  except  against  the  at- 
torneys In  fact  as  representing  all  of  the  under- 
writers; and  each  of  the  underwriters  hereby 
agrees  to  abide  the  result  of  sny  suit  so  brought 
as  fixing  his  Individual  responsibility  here- 
imder,*' — will  not  prevent  an  action  against  an 
individual  underwriter,  as  this  stipulation  la 


IM 


NkW  JSHBBT  SUFHBMB  COUBT. 


JoNa» 


The  atiomeys  in  faet  might  be  sued  as 
•uch. 

Leiier  v.  Beeoher,  2  App.  Div.  677,  37  N. 
Y.  8upp.  1114 1  Rapelye  v.  Prince,  4  Hill, 
119,  40  Am.  Dec.  267;  Bridgeport  F,  d  M. 
Ins.  Co.  V.  Wilson,  34  N.  Y.  275. 

The  underwriters  are  not  parties  to  the 
action  against  the  attorneys  in  fact;  and 
while  they  are  bound  by  the  result  of  that 
suit)  they  are  bound  by  it  as  they  wouJd 
be  l^  the  result  of  an  arbitration,  and  not 
as  a  judgment. 

New  Jersey  d  P.  Concentrating  Works 
Y.  Ackerman,  6  App.  Div.  640,  39  N.  Y. 
8upp.'686;  Biggert  v.  Hicks,  18  Misc.  693, 
42  N*.  Y.  Supp.  236;  Lawrence  y.  Schaefer, 
19  Misc.  239,  42  N.  Y.  Supp.  992,  20  App. 
Div.  80,  46  N.  Y.  Supp.  719;  Compton  y. 
Beecher,  17  App.  Div.  38,  44  N.  Y.  Supp. 
887;  atiegliti  y.  Belding,  20  Misc.  297,  46 


N.  Y.  Supp.  670;  RalU  ▼.  White,  20  Mise. 
636,  46  N.  Y.  Supp.  376. 

liippineotty  J.,  deliyered  the  opinion  of 

the  court: 

The    first   count   of   the   declaration,    to 
'  which  the  demurrer  has  been  filed,  is  as  fol- 
lows: 

Essex  County  Vss.: 

Joseph  S.  Mundy,  the  defendant  in  this 
suit,  was  summoned  to  answer  the  Enter- 
prise Lumber  Company,  a  corporation,  in 
jan  action  upon  contract;  and  thereupon 
<  the  said  plaintiff,  by  Colie,  Swayze,  &  Tits- 
worth,  its  attorneys,  complains  for  that 
whereas  heretofore,  to  wit,  on  the  19th  day 
of  October  in  the  year  of  our  Lord  1894, 
at  the  city  of  Newark,'  to  wit,  at  Newark, 
in  the  county  of  Essex,  aforesaid,  in  consid- 


to  the  effect  that  no  action  can  be  brought 
against  him.  The  coart  said:  *'A  stipalatlon 
against  enXorcement  of  an  obligation  by  Judicial 
process  is,  In  effect,  an  exemption  from  lia- 
bility on  the  obligation ;  and  upon  principle,  as 
welf  as  by  the  adjudged  cases,  such  a  stipala^ 
tlon  is  yoid,  and  no  answer  to  an  action  on  tbe 
obligation."  Knorr  y  Bates,  14  Misc.  501,  85 
N.  T.  Supp.  lOtiO,  Affirming  12  Misc.  895,  88 
N.  Y.  Supp.  691.  In  this  case  the  underwriter 
sued  was  a  member  of  the  firm  of  the  attorneys 
In  fact,  and  demurred  because  the  complaint 
was  against  him  as  underwriter,  and  not  a  pro- 
ceeding against  the  attorney  in  fact.  The  case 
was  distinguished  in  Leiter  t.  Beecher,  2  App. 
Div.  577,  87  N.  Y.  Supp.  1114,  on  the  ground 
that  in  the  Leiter  Case  the  plaintiff  did  not  sue 
the  underwriters. 

Also,  in  New  Jersey  ft  P.  Concentrating  Works 
T.  Ackerman,  6  App.  DIt.  540,  39  N.  Y.  Supp. 
685,  the  case  of  Knorr  ▼.  Bates,  14  Misc.  501, 
85  N.  Y.  Supp.  1060,  was  distinguished  in  that 
the  effect  of  the  proTisloa,  as  held  in  that  case, 
was  that  the  underwriters  in  no  STent  could 
be  sued. 

In  Biggert  ▼.  Hicks,  18  Misc.  698,  42  N.  Y. 
Supp.  236,  a  defense  that  an  action  could  not 
be  brought  against  an  underwriter  before  the 
action  against  the  attorneys  in  fact  as  re- 
quired by  the  policy,  was  held  Insuffldent  on 
demurrer.  The  court  said:  "Such  a  proTl- 
sioii  in  such  a  policy  of  insurance  cannot 
be  enforced  against  the  insured  if  he  objects." 
The  provision  was  as  follows:  "No  action 
shall  be  brought  to  enforce  the  provisions 
of  this  policy  except  against  the  general  man- 
agers as  attorneys  in  fact  and  representing  all 
of  the  underwriters;  and  each  of  the  under- 
writers hereby  agrees  to  abide  the  result  of  any 
suit  so  brought  as  fixing  his  Individual  responsi- 
bility hereunder."  The  case  does  not  show 
whether  or  not  the  attorney  In  fact  was  an  un- 
derwriter. In  this  case  the  court  follows  Knorr 
V.  Bates,  14  Misc.  601,  35  N.  Y.  Supp.  1060; 
Farjeon  v.  Fogg,  16  Misc.  219.  87  N.  Y.  Supp. 
980;  and  Ralli  v.  Hillyer,  15  Misc.  692,  40 
N.  Y.  Supp.  1148.  The  court  said  that  the 
question  involved  in  this  case  wss  not  passed 
upon  in  Leiter  v.  Beecher,  2  App.  Div.  577,  87 
N.  Y.  Supp.  1114,  and  New  Jersey  &  J.  Concen- 
trating Works  V.  Ackerman,  6  App.  Div.  540, 
89  N.  Y.  Supp.  686. 

So,  the  provision  In  a  policy  requiring  plain- 
tiff to  bring  an  action  against  the  persons  who 
were  never  parties  to  the  contract,  and  never  by 
devolution,  assumption,  novation,  or  otherwise 
assumed  any  obligation  thereon.  Is  against  pub- 
lic policy  and  void.  Farjeon  v.  Fogg,  16  Misc. 
S19,  87  N.  Y.  Supp.  980.  The  provision  in  this 
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policy  was  that  no  suit  should  In  sny  event 
be  maintained  by  tbe  assured  by  virtue  of  the 
policy,  or  to  enforce  the  provisions  thereof 
against  the  individual  underwriters,  until  after 
suit  shall  have  been  brought  against  the  at- 
torneys in  fact.  In  this  case  no  action  was 
brought  against  the  attorneys  In  fact,  bat  di- 
rectly against  an  underwriter. 

Tn  Lawrence  v.  Schaefer,  20  App.  Div.  80, 
46  N.  Y.  Supp.  719,  the  case  of  Farjeon  v.  Fogg; 
16  Misc.  220,  87  N.  Y.  Supp.  980,  wss  distin- 
guished, as  in  the  Lawrence  Case  the  attorney 
was  also  an  underwriter. 

And  the  insured  may  sue  several  underwriters 
at  Che  same  time.  Isear  v.  McMahon,  16  Misc. 
95,  87  N.  Y.  Supp.  1101. 

Six  underwriters  were  sued  on  a  Lloyd's  pol- 
icy subscribed,  "Bach  subscriber  liable  for  ^ 
of  one  thousand  dollars,"  and  containing  a  rider : 
"All  Insurance  covering  the  property  hereby  In* 
sured  shall  contribute  simultaneously  and  for 
their  respective  amounts  without  regard  to 
dates.**  Two  other  policies  were  taken  In  other 
companies.  The  Ilbellants  settled  with  one  of 
the  other  companies  for  one  half  of  a  loss.  It 
was  held  that  the  rider  applied  to  other  policies 
only,  and  that  the  effect  of  this  clause  was  to 
require  the  three  different  policies  to  be  called 
on  jn-o  rata  for  the  proportionate  amount  of 
the  loss,  and  the  defendant's  association  was 
liable  for  one  quarter  of  the  aggregate  loss.  It 
was  further  held  that  the  common-law  liability 
of  the  subscribers  authorised  the  recovery 
against  each  up  to  the  limit  of  his  stipulated 
legal  liability  so  far  as  necessary,  and,  as 
between  the  subscribers,  they  could  look  to 
each  other  for  proportionate  Indemnity.  Mc- 
Allister V.  Hoadley,  76  Fed.  Rep.  1000. 

In  Bank  of  Toronto  v.  Manufacturers'  k  M. 
Fire  Asso.  63  N.  J.  L.  6.  42  Atl.  761,  in  an  action 
on  a  Lloyd*s  policy  against  an  unincorporated 
association  and  an  attorney,  the  policy  was 
signed  by  twenty  members,  each  for  f  126,  and 
provided  that  no  action  should  in  any  event  be 
maintained  to  enforce  the  prorislons  of  the  pol- 
(cy  against  the  Individual  underwriters  or  any 
of  them  until  after  suit  should  have  been 
brought  against  the  said  attorney.  E«ach  of  the 
underwriters  agreed  to  abide  the  final  determi- 
nation of  any  such  action,  snd  thst  judgment 
should  be  entered  against  said  attorney  as 
trustee  to  be  satisfied  out  of  the  trust  fund  in 
the  hands  of  the  attorney,  and.  If  Insufficient, 
then  the  insured  might  maintain  actions  against 
the  individual  undArwriters.  It  wss  held  that 
the  associstion  was  doing  business  in  New  Jer- 
sey, and  that,  under  New  Jersey  practice  act. 
May  28d,  1890,  Oen.  SUt.  p.  2592,  providing 
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eration  of  the  receipt  by  the  defendant,  and 
each  of  the  other  insurers  hereinafter 
named,  of  hia  proportion  of  the  sum  of 
$143.75,  which  sum  was  then  and  there  paid 
by  the  said  plaintiff  to  William  C.  Beecher 
and  Arthur  White,  partners  trading  as 
Beecher  &  Co.,  who  were  then  and  there 
the  attorneys  in  fact  for  the  said  defendant 
and  for  Charles  A.  Fiers  and  others;  and 
the  said  defendant  and  the  said  Charles 
A.  Fierz  and  others,  by  the  said  William  C. 
Beecher  and  Arthur  White,  partners  as 
Beecher  &  Co.,  their  attorneys  in  fact  duly 
authorized  for  that  purpose,  together  with 
the  said  William  C.  Beecher  and  Arthur 
White  individually,  caused  to  be  made  a 
certain  writin|^  or  policy  of  insurance,  a 
copy  of  which  is  hereto  annexed,  and  made 
part  hereof,  in  and  by  which  policy  the  per- 
sona  above  named,  whose  names  are  sub- 


scribed thereto,  did  separately,  and  not  on* 
for  the  other  or  for  any  of  the  others,  agree 
to  insure,  for  the  separate  amounts  placed 
after  their  names,  respectively  (that  is  to 
say,  the  sum  of  $359.37^  each),  the  said 
the  Enterprise  Lumber  Company,  for  the 
term  of  one  year  from  the  19th  day  of 
October,  1895,  at  noon,  against  all  direct 
loss  or  damage  by  fire  to  the  property  de- 
scribed in  said  policy,  and  hereafter  de- 
scribed, to  an  amount  'not  ezoeeddng  in  the 
aggregate  the  sum  of  $6,750,  and  for  a  pro 
rata  proportion  of  the  following  amounts: 
[Here  follows  a  particular  description  of 
the  property,  by  items,  insured,  as  set  out 
in  the  policy,  and  the  amount  of  insurance 
on  each  item,  and  the  situation  thereof.] 
In  and  by  which  said  policy  of  insurance, 
in  consideration  of  the  payment  by  the 
plaintiff  of  the  sum  aforesaid,  the  said  de- 


that  sQch  an  association  may  be  sued  by  Its 
recognized  name  in  any  action  affecting  the 
common  property  or  the  joint  rights  and  lia- 
bilities of  each  association,  such  an  action  can 
be  maintained  against  this  association.  It  was 
farther  held  that  it  was  not  within  the  power 
of  parties  to  stipulate  for  suing  an  attorney 
on  the  obligation  of  his  principal ;  but,  as  the 
misjoinder  was  not  taken  advantage  of  within 
five  days,  as  required  by  practice  act.  Gen  Btat. 
p.  2539,  i  38,  the  misjoinder  could  not  after- 
wards be  objected  to,  and  Judgment  should  go 
against  the  asaoclatlon  and  for  the  attorney. 
The  attorney  was  not  a  party  to  the  contract, 
and  the  declaration  did  not  disclose  a  right  of 
action  against  him.  The  court  said  that  if  it 
was  alleged  that  he  bad  a  trust  fund  for  the 
payment  of  such  claims  he  could  be  sued  In 
equity,  and  might  be  sued  at  taw  for  money  had 
and  received  to  the  use  of  the  plaintiffs. 

And  under  a  Lloyd's  policy,  where  the  sub- 
scribers agreed  to  be  liable  for  one  thirtieth  of 
the  amount,  and  the  loss  of  f  272  was  chargeable 
on  the  policy,  the  libellant  could  recover  fron^ 
each  subscriber,  being  severally,  and  not  Joint- 
ly, liable,  one  thirtieth  of  the  whole  Insurance 
until  the  loss  payable  nnder  the  policy  was 
made  good.  Sumner  v.  Pisa,  91  Fed.  677.  This 
was  an  action  against  one  underwriter. 

Attorneys  In  fact  who  have  been  substituted 
by  the  association  to  conduct  their  business, 
neither  of  them  being  the  underwriters  on  the 
policy,  may  be  ignored  In  an  action  on  the 
policy  against  the  underwriters,  although  the 
policy  provides  that  no  action  shall  be  brought 
except  against  the  attorneys  In  fact  as  repre- 
senting all  of  the  underwriters,  and  each  of  the 
underwriters  hereby  agrees  to  abide  the  result 
of  any  suit  so  brought  as  fixing  his  Individual 
responsibility  thereunder.  Ralli  v.  White,  20 
Misc.  635,  46  N.  Y.  Supp.  876,  Affirmed  in  21 
Misc.  286,  47  N.  T.  Supp.  197. 

And  the  provision  of  a  policy  that  an  action 
must  only  be  brought  against  the  attorneys  in 
fact  does  not  apply  where  the  attorneys  in 
fact  have  been  changed  three  times,  and  the 
underwriters  have  also  been  changed.  Ameri- 
can Lucol  Co.  V.  Blanchard,  26  MIgc.  815,  57 
N.  Y.  Supp.  14.  In  this  case  the  court  said: 
"An  Important  fact  to  be  kept  In  mind  Is  that 
premiums  have  been  paid  and  losses  sustained 
by  the  various  plaintiffs,  who,  with  the  law  on 
such  cases  in  a  very  unsettled  state,  with  de- 
cisions overruling,  doubting,  distinguishing,  ap- 
proving, or  holding  silence  towards  other  de- 
Hslons,  have  been  In  a  difficult  situation,  es- 
pecially as  there  was,  owing  to  the'  limitation  of 
actions  to  one  year  after  the  occurrence  of  the 
loss  and  to  the  condition  of  the  calendars,  no 
55L.  R.  A. 


opportiulty  for  a  second  action  in  case  the  first 
should  prove  to  be  against  the  wrong  partlea'* 

In  the  above  case  the  case  of  Wheelock  v. 
Chapman,  34  App.  Dlv.  464,  64  N.  Y.  Supp.  827, 
where  an  action  was  brought  against  a  genera) 
manager,  was  distinguish^  the  court  saying: 
**There,  as  here,  the  Insured,  through  no  fault  of 
their  own,  were  apparently  put  in  a  position  of 
difficulty  in  ascertaining  who  was  the  representa- 
tive to  be  sued.  The  court  said  that  under  the 
circumstances  It  ill  became  the  defendant  to 
object  to  being  sued  on  the  policy.  That  was 
not  to  say  that  suit  might  not  have  been 
maintained  against  the  underwriters  directly. 
.  .  .  All  the  policies  In  this  case  provide  that 
'in  no  case  shall  the  Judgment  bind  the  property 
of  the  said  attorneys  to  a  greater  extent  than 
the  several  liabilities  of  each  of  them  as  indi- 
vidual underwriters,'  while  the  corresponding 
clause  in  the  case  last  cited  was,  'In  no  case 
shall  the  Judgment  bind  the  property  of  the 
general  manager,'  without  any  words  to  indicate 
that  he  must  be  an  underwriter  as  well.*' 

Where  the  underwriters  were  sued,  and  they 
Insisted  that  the  action  must  be  brought  against 
the  attorneys  in  fact  as  a  condition  precedent,, 
alleging  *'that  the  policy  of  Insurance  as  afore- 
said contains  the  express  condition  that  the 
attorneys  and  managers  should  be  sued  before 
any  suit  shall  be  brought  against  any  of  the 
underwriters,'*  It  was  held  that  this  was  a  plea 
In  abatement,  and  that.  In  order  to  be  a  good 
plea,  it  should  give  the  names  of  the  parties 
omitted,  and  show  that  they  were  within  the 
Jurisdiction  of  the  court  and  within  reach  of  its 
process.  Ralli  ▼.  White,  21  Misc.  285,  47  N. 
Y.  Supp.  197,  Affirming  20  Misc.  635,  46  N.  Y. 
Supp.  376.  It  was  further  held  In  this  case 
that  while  the  extent  of  the  liability  of  each 
underwriter  Is  specifically  limited  to  his  in- 
dividual share  of  the  loss,  the  rules  of  law  ap- 
plicable to  insurers  generally  must  In  other  re- 
spects determine  when  a  liability  under  the  pol- 
icy arises,  and  to  this  end  the  principles  of  es- 
toppel adopted  from  the  modes  of  public  policy 
apply  when  necessary  to  prevent  fraud  and  In- 
justice. 

The  Issuance  of  an  execution  against  the 
general  manager,  and  not  against  the  fund,  la 
no  defense  to  an  action  against  an  Individual 
underwriter  where  the  policy  does  not  contain 
such  a  provision.  Conant  v.  Jones,  50  App. 
Div.  336,  64  N.  Y.  Supp.  189. 

This  was  an  action  against  an  Individual 
underwriter,  and  the  plaintiff  alleged  In  his 
complaint  thnt  he  had  brought  an  action  against 
the  general  manager  and  attorney  In  fact  and 
obtained  judgment,  and  bad  Issued  an  execution 
against   the  general  manager  and  attorney   In 
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fendant  undertook  and  promised  to  abide 
the  result  of  any  suit  brought  against  the 
said  William  C.  Beecher  and  Arthur  White, 
attorneys  in  fact,  as  representing  all  the  un- 
derwriters, as  fixing  individual  responsibil- 
ity of  the  said  defendant  under  said  policy, 
and  thereby,  for  the  consideration  aforesaid, 
undertook  and  promised  to  pay  to  the  said 
plaintiff  such  sum  as  in  a  suit  against  the 
said  William  C.  Beecher,  as  Beecher  &  Co., 
should  be  adjudged  to  the  individual  respon- 
sibility  of  the  said  'defendant  under  the  said 
policy;  and  the  plaintiff  avers  that  after 
the  making  of  the  said  policy,  and  the  pay- 
ment of  the  said  premium  by  the  plaintiff, 
as  aforesaid,  to  wit,  on  the  8th  day  of 
May,  1896,  the  property  of  the  plaintiff  de- 
scribed in  said  policy,  while  situate  as 
above  mentioned,  was,  without  any  fault 
or  misconduct  on  the  part  of  the  plaintiff. 


burned,  damaged,  injured,  and  destroyed  by 
fire,  which  fire  did  not  happen  from  any  of 
tne  causes  excepted  in  said  policy,  and  in 
which  property,  on  the  said  Sth  day  of  May, 
1895,  when  the  same  was  destroyed  by  fire, 
the  plaintiff  had  an  interest,  as  owner,  to 
an  amount  exceeding  the  amount  of  the 
in%urance  thereon;  and  that  afterwards,  to 
wit,  on  the  28 th  day  of  March,  1896,  an  ac- 
tion ¥ras  brought  by  the  now  plaintiff,  to 
enforce  the  provisions  of  the  said  policy, 
against  William  C.  Beecher  and  Arthur 
VVhite,  composing  the  firm  of  Beecher  &  Co., 
as  attorneys  in  fact  for  the  said  Joseph  8. 
Mundy,  and  one  William  A.  Harper  and 
flames  B.  Pace,  two  of  the  other  underwrit- 
ers, whose  names  were  subscribed  to  the  said 
policy,  in  the  supreme  court  of  the  state  of 
New  York,  a  court  of  general  jurisdiction, 
in  which  action  by  the  judgment  of  the  said 


fact,  and  that  the  same  had  been  returned  un- 
satisfied, and  that  the  defendant  was  "bound 
and  concluded  by  the  said  judgment  as  fixing 
his  indtyiduai  liability."  One  of  the  defenses 
waa  that  the  underwriter  was  not  a  party  to 
the  Judgment,  and  was  not  bound  by  the  same ; 
but  this  defense  was  held  insufficient.  The  ef- 
fect of  this  decision  is  that  the  action  must 
be  brought  against  the  attorney  in  fact,  in  that 
it  holds  that  the  objection  that  the  first  judg- 
ment was  no  evidence  against  the  defendant 
*'doefl  not  need  much  consideration." 

But  the  failure  of  proof  by  a  plaintiff  on  a 
Lloyd's  policy  of  the  issuance  of  any  execution 
on  a  judgment  for  costs  on  appeal  in  an  action 
against  the  attorneys,  or  of  any  attempt  to  have 
the  unexpended  premium  or  the  deposit  applied 
to  its  payment,  or  of  the  nonexistence  or  insuf- 
ficiency of  such  premiums  or  deposit,  is  fatal 
to  a  judgment  for  costs  against  the  underwrit- 
ers. Lowrey  v.  Bates,  26  Misc.  407,  56  N.  Y. 
Supp.  197. 

In  American  Lucol  Co.  v.  Blanchard,  26  Misc. 
315,  57  N.  Y.  Supp.  14,  an  action  was  brought 
on  a  Lloyd's  policy  directly  against  the  under- 
writers, and  the  defenses  were  that  the  action 
was  not  brought  against  the  attorneys  in  fact 
as  required  by  the  policies,  and  that  the  causes 
of  action  have  been  improperly  Joined.  Tt  was 
held  that  the  latter  defense  was  waived  by  fall- 
ing to  demur  to  the  complaint.  It  was  further 
held  that  the  stipulation  in  regard  to  a  suit  to 
be  brought  only  against  the  attorneys  in  fact 
need  not  be  enforced  where  suit  had  to  'be 
brought  within  one  year,  and  the  attorneys  in 
fact  had  been  changed  several  times,  making  it 
dlfflcuit  to  decide  who  would  be  a  proper  party 
defendant.  In  this  case  the  court  said :  "The 
provision  is  doubtless  a  valid  one,  and  Is  also 
of  great  value  and  convenience  to  the  under- 
writers as  well  as  to  the  policy  holders,  where 
the  contract  and  circumstances  are  such  that 
there  are  any  attorneys  in  fact  existing  against 
whom  a  single  suit  can  be  brought  to  deter- 
mine the  liability  of  all  the  underwriters.  But 
the  courts  should  not  be  strict  to  enforce  this 
requirement,  when  the  defendants  themselves 
have  created  such  a  situation  that  policy  hold- 
ers would  have  to  decide  at  their  peril  which,  if 
any,  of  three  firms  was  the  proper  one  to  pro- 
ceed against." 

II.  Joinder  and  misjoinder. 

It  is  a  good  defense  by  plea  that  the  action  Is 
against  more  than  one  underwriter,  under  a  pol- 
icy providing  that  suit  shall  not  be  brought 
against  more  than  one  of  the  underwriters  at  i 
one  time,  and  that  such  suit  shall  be  decisive 
55  L.  B.  A. 


of  the  claim  against  each  underwriter  If  more 
than  one  underwriter  is  sued.  New  Jersey  & 
P.  Concentrating  Works  v.  Ackerman,  6  App. 
Div.  640,  30  N.  Y.  Supp.  585. 

It  was  further  held  that  the  failure  to  demur 
is  no  waiver  of  the  right  to  make  such  plea. 

So,  in  Sumner  v.  Plza,  91  Fed.  677,  in  an 
action  on  a  Lloyd's  policy,  subscribers  each  to 
be  liable  for  one  thirtieth  of  the  amount  in- 
sured, it  was  said  that  the  libeliants  could  not 
maintain  an  action  against  the  associates  joint- 
ly because  the  express  terms  of  the  contract 
excluded  all  Joint  liability.  The  different  in- 
surers must  look  to  each  other  for  contribution. 

In  this  case  It  was  said  that  there  was  no 
rider,  as  in  McAllister  v.  Hoadley,  76  Fed.  1000, 
but  the  policy  contained  the  "American  Clause" 
which  refers  only  to  the  other  policies^  and  no 
other  policy  was  presented;  and  the  American 
clause  has  no  reference  to  the  liabilities  of  the 
associates  as  between  themselves,  or  to  their 
individual  liability  to  the  assured. 

In  distinguishing  the  case  from  Straus  v. 
Hoadley,  23  App.  Div.  860,  48  N.  Y.  Supp.  239, 
tnfra,  it  was  further  said  that  the  question  here 
presented  was  not  there  involved. 

That  there  is  a  misjoinder  in  suing  the  at- 
torney in  fact  in  an  action  against  the  asso- 
ciation must  be  taken  advantage  of  within  five 
days,  under  N.  J.  practice  act.  Gen.  Stat.  p. 
2539,  §  38,  providing  for  such  practice.  Bank 
of  Toronto  v.  Manufacturers*  ft  M.  Fire  Asso. 
63  N.  J.  L.  5,  42  Atl.  761. 

An  action  was  brought  against  all  the  un- 
derwriters on  a  Lloyd's  policy,  providing :  "And 
the  said  firms,  corporations,  and  Individuals 
are  contented,  and  promise  to  bind  themselves 
severally,  and  not  Jointly,  nor  any  one  for  any 
other,  their  respective  executors  and  adminis- 
trators, to  the  assured,  his  executors,  adminis- 
trators, or  assigns,  for  the  true  performance 
of  the  premises,  each  one  for  his  own  part  of 
the  whole  amount  herein  assured,  and  for  such 
his  proportion  of  all  additional  sums  that  may 
be  indorsed  hereon  by  said  attorneys  only."  It 
was  held  that  there  was  a  misjoinder  of  parties 
defendant  or  causes  of  action,  and  that  N.  Y. 
Code  Civ.  Proc.  f  454,  providing  that  two  or 
more  persons  severally  liable  upon  the  same 
written  Instrument  may  be  included  as  defend- 
ants in  the  same  action,  should  not  be  construed 
so  as  to  destroy  stipulations  of  contracts  which 
parties  are  at  liberty  to  make  respecting  fheir 
liability  or  the  relations  in  which  they  stand 
to  each  other,  and  that  section  refers  to  con- 
tracts upon  which  the  parties  are  severally  lia- 
ble for  the  whole  amount.  Straus  v.  Hoadley, 
23  App.  Div.  360,  48  N.  Y.  Supp.  239. 

So  a  complaint  upon  a  Lloyd's  policy  alleging 
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•court  the  indiyidual  responsibility  of  the 
said  defendant  under  said  policy  was  fixed 
4Lt  the  Slim  of  $186.85,  and  a  separate  judg- 
ment rendered  in  the  said  action  against  the 
»aid  defendant  for  $186.85,  besides  $9.23 
•costs  of  suit,  to  wit,  on  May  29,  1896,  which 
said  sum  of  $186.85  was  the  said  Joseph  S. 
Mundy's  proportionate  part  of  the  aggre- 
gate amount  payable  to  the  plaintiff  under 
said  policy;  and  the  plaintin  avers  that  it 
has  well  and  truly  kept  all  the  conditions 
on  its  part  to  be  performed  and  kept  in  said 
|>olicy  of  insurance  contained,  and  that  there 
are  no  premiums  in  the  hands  of  the  under- 
writers unexpended  and  undivided,  and  no 
deposit  in  the  hands  of  the  said  underwrit- 
ers or  their  attorneys  in  fact,  out  of  which 
the  said  judgment  can  be  satified.  whereby 
«n  action  hath  accrued  to  the  said  plaintiff 
to  demand  and  have  of  and  from  the  said 
defendant  the  sum  of  $196.08. 


The  policy  is  annexed  to  the  declaration, 
and  made  a  part  thereof.  For  the  purposes 
of  the  case  as  now  presented,  it  is  only  ne- 
cessary to  cite  the  following  provisions: 
"No  action  shall  be  brought  by  the  assured 
to  enforce  the  provisions  of  this  policy,  ex- 
cept against  the  attorneys  in  fact,  as  repre- 
senting all  of  the  underwriters;  and  each  of 
the  underwriters  hereby  agrees  to  abide  the 
result  of  any  suit  so  brought,  as  fixing  his 
individual  responsibility  thereunder."  Judg- 
ment entered  in  such  action  shall  be  satis-  . 
fied  out  of  the  premiums  in  the  hands  of 
the  underwriters  unexpended  and  undivided. 
If  such  premiums  shall  be  insufficient,  then  • 
out  of  the  individual  liability  of  the  several 
underwriters,  as  hereinbefore  expressed  and 
limited.  But  in  no  case  shall  a  judgment 
bind  the  property  of  the  said  attorneys  to  a 
greater  extent  than  the  several  liabilities 
of  each  of  them  as  individual  underwriters. 


that  the  defendants  severally  agreed  to  pay  their 
proportionate  portion,  showing  that  the  MA- 
biilty  of  the  varions  defendants  was  for  a  cer- 
tain fractional  part,  and  not  for  the  whole 
amount,  is  subject  to  the  objection  of  misjoinder 
•of  causes  of  action.  But  this  objection  Is 
waived  by  failing  to  demur  under  N.  Y.  Code 
Civ.  Proc.  f  499,  providing  that  If  such  objec- 
tion Is  not  taken  by  demurrer  or  answer  It  will 
he  deemed  waived.  American  Lucol  Co.  v. 
Blanchard,  26  Misc.  315,  57  N.  Y.  Supp.  14.  In 
this  case  the  court  said  that  It  is  obvious  that 
this  Is  not  a  case  like  Isear  v.  Daynes,  1  App. 
Div.  557,  37  N.  Y.  Supp.  474,  which  the  court 
referred  to  in  Straus  v.  Hoadley,  23  App.  Div. 
360.  48  N.  Y.  Supp.  239,  and  said  **was  an 
jiction  upon  a  policy  of  Insurance,  underwritten 
by  fifty  defendants,  each  of  whom  was  liable, 
«o  far  as  appeared,  for  the  whole  amount." 

But  in  Isear  v.  McMahon,  16  Misc.  95,  37  N. 
Y.  Supp.  1101,  It  was  held  that  the  Insured  may 
properly  Join  In  his  complaint  on  a  Lloyd's  pol- 
icy more  than  one  of  the  underwriters  under 
New  York*  Code  Civ.  Proc.  {  454,  providing 
that  two  or  more  persons  severally  liable  on 
the  same  written  Instrument  may  all  or  any 
of  them  be  included  In  the  same  action  at  the 
option  of  the  plaintiff. 

And  where  an  action  was  brought  against 
fifty  underwriters,  under  N.  Y.  Code  Civ.  Proc. 
-I  454,  providing  that  where  two  or  more  per- 
sons are  severally  liable  upon  the  same  Instru- 
ment they  may  all  or  any  of  them  be  Included 
as  defendants  In  the  same  action,  and  the  plain- 
tiff had  previously  commenced  an  action  In  the 
^district  court  against  two  of  the  same  defend- 
ants on  the  same  Instrument,  a  motion  In  the 
supreme  court  to  consolidate  was  denied,  as 
the  two  actions  were  not  against  the  same  de- 
fendants; but  It  was  held  that  the  supreme 
court  might  stay  the  proceedings  In  the  district 
-court  until  the  trial  of  the  action  In  the  supreme 
-court.  Isear  v.  Daynes,  1  App.  Div.  557,  87 
N.  Y.  Supp.  474.  The  court  said  that  the  prac- 
tice allows  one  suit  against  all  the  parties. 

In  Straus  v.  Hoadley,  23  App.  Div.  360,  48 
N.  Y.  Supp.  239,  as  to  joinder  of  parties  defend- 
■ant,  the  case  of  Isear  v.  Daynes,  1  App.  Div. 
657,  37  N.  Y.  Supp.  474,  was  distinguished,  say- 
ing that  each  of  the  defendants  was  liable  for 
the  whole  amount  so  far  as  appeared  In  that  ac- 
tion. 

The  defense  of  a  misjoinder  of  parties  defend- 
ant, depending  upon  a  special  condition  In  a 
contract  of  Lloyd's  Insurance,  must  be  pleaded 
in  the  answer.  Lowrey  v.  Bate%  26  Misc.  407, 
56  N.  Y.  Supp.  197. 
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Six  underwriters  were  sued  at  the  same  time 
In  McAllister  v.  Hoadley,  76  Fed.  1000. 

III.  Several  or  joint  lidMlity, 

A  reinsurance  policy  Is  a  several,  and  not  a 
Joint,  obligation,  although  the  subscription  Is 
headed  **The  Ship  Owners*  Syndicate;"  but  an- 
nexed to  each  underwriter's  name  was  the  pro- 
portion of  his  subscription,  and  it  contained  the 
clause:  **It  la  specially  agreed  that  the  as- 
sured are  hereby  entitled,  by  way  of  further  se- 
curity for  the  performance  of  the  obligations  of 
the  subscribing  underwriters  and  of  each  and 
every  of  them,  to  the  benefit,  by  way  of  first 
charge,  of  the  policies  of  reinsurance  effected  or 
to  be  effected  In  all  moneys  received  thereunder." 
Tyser  v.  Shipowners,'  Syndicate  [1896]  1  Q.  B. 
135.  In  this  case  Mathew,  J.,  said:  **The 
word  'syndicate*  does  not  Indicate  In  what  way 
the  members  are  acting  together,  and  they  are 
described  in  the  clause  as  'subscribing  under- 
writers.' " 

An  Insured  In  a  Lloyd's  policy,  who  Is  negli- 
gent In  examining  the  same,  cannot,  m  an 
action,  claim  that,  supposing  It  was  a  corpora- 
tion, he  never  consented  to  its  restriction ;  nor 
can  he  claim  that  Insurance  was  unlawful,  and 
therefore  that  the  underwriters  were  liable  as 
partners,  and  Jointly  liable.  Imperial  Shale 
Brick  Co.  V.  Jewett,  42  App.  Div.  588,  60  N. 
Y.  Supp.  36  (now  pending  in  court  of  appeals). 

In  New  York  Bd.  of  Fire  Underwriters  v. 
Whipple,  36  App.  Div.  49,  55  N.  Y.  Supp.  188, 
it  was  said  that  for  loss  sustained  under  Lloyd's 
policy  Issued  by  the  association  each  under- 
writer Is  only  liable  Individually  for  a  fixed 
amount,  and  In  no  case  Is  liable  for  the  whole 
or  any  part  of  another  underwriter's  liability. 
See  subd.  II.,  Joinder  and  misjoinder, 

TV.  Judgment, 

In  ENTBRPRISn  LUMBBS  CO.  V.  MUNPT  It  WSS 

held  that  a  Judgment  obtained  by  the  assured 
against  the  attorney  In  fact,  establishing  prima 
facie  the  liability  of  each  of  the  underwriters, 
was  a  condition  precedent,  and  is  prima  facie 
proof  of  the  liability  of  each  ;  and  the  judgment 
against  such  attorneys  In  fact  does  not  merge 
the  claim  of  the  assured  against  the  other 
underwriters. 

In  Compton  v.  Beecher,  17  App.  Div.  88,  44 
N.  Y.  Supp.  887,  It  was  held  that  an  action  to 
recover  the  whole  loss  could  be  maintained 
against  the  attorneys  who  had  signed  the  pol- 
icy for  sixteen  firms  and  persons.  The  judg- 
ment rendered  In  this  case  provided  that  It 
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The  liability  of  each  of  the  underwriters  in 
ease  of  any  loee,  and  the  amount  insured  hj 
each  underwriter,  shall  be  his  proportionate 
part  of  the  aggregate  amount  payable  to  the 
insured  upon  sudi  loss;  and  no  one  of  the 
underwriters  shall  be,  in  any  event,  liable 
under  this  policy  for  an  amount  exceeding 
the  sum  of  $1,000.    In  no  event  or  contin- 

fency  shall  any  underwriter  hereon  be  Ha- 
le for  any  other  underwriters'  liability 
hereon :  the  liability  assumed  hereby  by  each 
underwriter  being  separate  and  individual 
'only,  as  if  each  underwriter  had  issued  to 
the*  assured  herein  a  separate  policy;  their 
liability  being  several,  not  joint.  And  the 
total  liability  of  each  underwriter  on  all 
policies  now  or  hereafter  in  force,  after  the 
application  of  the  total  unexpended  and  un- 
divided premiums,  shall  not  exceed  $5,000 
(the  original  subscription  of  $1,000  each 
being  therein  included)." 


It  is  noticed  that  this  count  of  the  dec- 
laration avers  that  the  attorneys  in  fact, 
were  also  underwriters  of  the  policy  of  in- 
surance; also,  that  the  assured,  the  plain- 
tiff  in  the  action  and  judgment  in  the  stato^^ 
of  New  York  against  the  attorneys  in  fact 
as  underwriters,  and  the  plaintiff  in  this  ac- 
tion, has  complied  with  and  performed  al|t 
the  conditions  contained  in  the  policy  of  in- 
surancey  on  its  part,  to  be  complied  with  and 
performed.  This  action  is  founded  upon* 
what  is  familiarly  known  as  a  ''Lloyd's''' 
contract  or  policy  of  insurance,  where  the 
insurers  are  such  as  individuals,  and  not. 
as  a  corporate  insurance  company,  and. 
where  the  liability  for  loss,  under  the  con- 
tract, of  the  individual  underwriters,  is  sev- 
eral, and  not  joint.  The  validity  of  sucbi 
insurance,  in  the  absence  of  statutes  pro- 
hibiting the  same,  is  well  established. 
Noble  V.  Mitchell,  100  Ala.  619,  26  L.  R.  A^ 


should  be  paid,  first  out  of  the  unexpended 
premium  on  hand ;  second.  If  not  paid  out  of 
that  fund,  out  of  the  deposit  fund ;  and  if  not 
paid  out  of  that,  the  amount  should  be  paid  by 
the  sixteen  underwriters,  their  liabilities  being 
adjusted  at  $187.51  each. 

And  In  Leiter  v.  Beecher,  2  App.  Dlv.  577, 
87  N.  Y.  Supp.  1114,  It  was  held,  in  an  action 
against  the  attorney  in  fact  of  the  underwriters, 
that  the  contract  would  authorise  the  court  to 
fix  the  total  sum  to  be  paid,  and  apportion  it 
among  the  principals  who  were  parties  to  the 
contract.  In  this  case  It  was  said  that  under 
a  policy  providing  for  an  action  against  the  at- 
torney in  fact,  each  of  the  underwriters  would 
be  bound  by  the  judgment  against  the  attorneys, 
although  he  was  not  a  party  to  that  suit. 

In  New  Jersey  &  P.  Concentrating  Works  v. 
Ackerman,  6  App.  Div.  540,  80  N.  Y.  Supp.  585, 
holding  that  more  than  one  underwriter  could 
not  be  sued  at  tUfe  same  tme,  the  court  said : 
"By  their  contract  the  judgment  against  the 
one  of  their  number  who  was  first  sued  will  be 
rea  ivdtoata  as  to  the  remainder.*' 

A  judgment  rendered  against  a  general  man- 
ager as  attorney  in  fact  is  conclusive  in  a  subse- 
quent action  against  the  individual  underwrite 
ers,  and  such  underwriters  cannot  claim  that 
the  policy  is  unlawful,  contrary  to  N.  Y.  Ids. 
Laws  1892,  chap.  600,  f  54,  requiring  a  deposit 
of  certificates  with  the  superintendent  of  insur- 
ance. Conant  v.  Jones,  60  App.  Dlv.  886,  64 
N.  Y.  Supp.  180. 

Bo,  the  satisfaction  of  a  judgment  taken  for 
only  $142  (the  appropriate  liability  of  each 
underwriter),  instead  of  a  judgment  for  the 
total  loss  in  an  action  against  the  general  man- 
ager, is  a  bar  to  any  further  action  to  enforce 
the  individual  liability  of  the  underwriters. 
McCredy  v.  Thrush,  37  App.  Div.  465,  56  N.  Y. 
Supp.  68. 

But  in  Gough  v.  Satterlee,  82  App.  Dlv. 
88,  52  N.  Y.  Supp.  402,  in  an  action  on  a 
Lloyd's  policy  against  the  attorneys  in  fact, 
where  the  policy  provided  that  each  under- 
writer is  to  be  liable  only  for  his  pro  rata  share 
of  the  loss,  defendants  insisted  that  the  court 
should  ascertain  the  exact  amount  of  each  un- 
derwriter's liability  in  that  action.  It  was  held 
that  it  was  not  within  the  power  of  the  court 
to  render  a  judgment  on  such  matters  where 
the  other  parties  were  not  before  the  court,  and 
that  no  agreement  could  be  made  to  that  effect, 
and  that  their  liabilities  and  apportionment  was 
a  matter  of  future  action.  In  this  connection 
the  court  denied  the  proposition  laid  down  in 
New  Jersey  &  P.  Concentrating  Works  v.  Acker- 
man,  6  App.  Div.  540,  80  N.  Y.  Supp.  585,  as 
65  L.  K.  A. 


follows:  "The  purpose  of  the  contract  is  to> 
have  all  questions  between  the  parties  settled 
in  one  action,'*  saying:  '*This  language  Is^ 
forcible,  but  will  it  stand  the  test  of  analysis?* 
In  this  case  the  court  also  quoted  Lawrence- 
v.  Schaefer,  20  App.  Dlv.  80,  note,  holding  (opin- 
ion of  Spring,  J.,  in  supreme  court,  special 
term)  that  "the  attorneys  for  the  underwrltera- 
may  be  considered  as  trustees  of  an  express- 
trust,'*  and  said  that  where  there  is  a  trust  fun  A 
in  the  hands  of  the  attorney  consisting  of  a  de- 
posit and  premiums,  as  to  such  fund  the  at- 
torney may  be  considered  as  the  trustee  of  aiki 
express  trust,  and  this  authorises  judgment  for- 
the  plaintiff ;  but  as  to  the  individual  llabilitr 
of  the  underwriters  beyond  that  fund  there  cam 
t>e  no  trust  and  no  trustee. 

And  where  the  attempt  was  made  to  create- 
a  corporation  by  subscribers  to  a  Lloyd's  com- 
pany, it  was  held  that  the  enforcement  of  a  pro- 
portionate contribution  from  the  numerous  par- 
ties to  the  agreement  for  mutual  indemnity  an<k 
the  ascertainment  and  assessment  of  the  pro- 
portionate shares  were  proper  subjects  for  a. 
court  of  equity.  Clark  v.  Spaftord,  47  III.  App. 
160. 

This  was  a  direct  action  against  the  under- 
writers on  the  contract  of  insurance,  without- 
compliance  with  the  rule  stated  in  some  cases,, 
that  it  is  necessary  to  sue  the  attorney  first  be- 
fore suit  against  the  underwriter.  This  ques- 
tion was  not  raised  in  the  case,  nor  Is  it  state<( 
whether  the  policy  contained  such  a  clause. 

An  underwriter,  who  Is  sued  upon  a  judgment 
fraudulently  and  collusively  allowed  by  an  at* 
tomey  in  fact  for  the  full  amount  of  the  insur- 
ance, may  show  that  the  attorney  had  compro- 
mised the  claim  with  the  assured  for  a  less  sum.. 
Cuff  V.  Heine,  27  Misc.  408,  58  N.  Y.  Supp.. 
324,  Reversing  26  Misc.  850,  56  N.  Y.  Supp. 
303. 

V.  Proof  of  loss. 

A  proof  of  loss  sent  addressed  to  the  Indem- 
nity Fire  Lloyd's  Beecher  &  Co.  Attorneys,  44- 
&  48  Cedar  St.,  N.  Y.  C,  and  receipted.  Indem- 
nity BMre  Lloyd's  "by  A.  M.  Rest,"  was  a  gooit 
service  v^ere  Beecher  had  moved  to  the  fioor- 
below  and  the  company  still  occupied  the  room, 
and  Beecbor  had  a  copy  of  the  proof  of  loss  at 
the  trial,  although  he  swore  he  had  never  seen' 
the  original.     Compton  v.  Beecher,  17  App.  Dlv. 
38,  44  N.  Y.  Supp.  887. 

So,  proof  of  loss  was  properly  served  at  the- 
of&ce  of  E.  &  Co.,  who  were  openly  allowed  to- 
hold  themselves  out  as  legally  representing  the- 
Lloyd's  Association  as  the  attorneys  in  facfc 
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283,  14  So.  581 ;  Schoolcraft  v.  LotUsviUe  d 
v.  R,  Co,  92  Ky.  233,  sub  nom.  Louiaville 
Safety  Vault  Co.  y.  Louiaville  d  N.  R.  Co. 
14  L.  R.  A.  679,  17  8.  W.  667;  State  v. 
atone,  118  Mo.  388,  26  L.  R.  A.  243,  24  S. 
W.  164;  Fort  y.  State,  92  Ga.  8,  23  L.  R.  A. 
86,  18  S.  E.  4;  Com.  y.  Reinoehl,  163  Pa. 
287,  25  L.  R.  A.  247,  29  Atl.  896;  Clay  F.  d 
M.  Ins.  Co.  T.  Huron  Salt  d  Lumber  Mfg. 
Co.  31  Mich.  346;  Union  Ins.  Co.  y.  Smart, 
60  N.  H.  458;  Com.  y.  Vrooman,  164  Pa. 
306,  25  L.  R.  A.  250,  30  Atl.  217;  Arrott  y. 
Walker,  118  Pa.  249,  12  Ati.  280;  State  ew 
rtL  Hoadley  y.  Ineuranoe  Comra.  37  Fla. 
664,  33  L.  R.  A.  288,  20  So.  772.  The  power 
to  do  business  in  other  states  than  the  one 
in  which  such  associations  are  formed  is  un- 
qualified, in  the  absence  of  limiting  or  pro- 
hibiting statutes.  Schoolcraft  y.  Louts- 
vUle  d  N,  R,  Co.  92  Ky.  233,  eub  nom.  Louis- 


tnUe  Safety  Vault  Co.  y.  LouMtnlle  d  N.  B. 
Co.  14  L.  R.  A.  679,  17  N.  W.  667,  and  cases, 
cited  in  notes;  Cooley,  Const.  Idnu  6tii  ed.. 
p.  24,  and  cases  cited. 

The  first  ground  of  demurrer  is  that  no- 
liability  of  the  defendant  is  shown  by  the- 
declaration,  because  one  of  the  clauses  of 
the  policy  to  which  reference  has  been  made* 
discloses  the  condition  that  the  total  lia* 
bility  of  each  underwriter  on  all  the  poli- 
cies in  force  at  the  time  the  one  on  which, 
this  action  is  founded  was  issued,  and  on  all 
the  policies  thereafter  in  force,  after  the  ap- 
plication of  the  total  unexpended  premiums- 
or   undiyided   premiiims,   shall   not  exceed 
$5,000,  the  original  subscription  of  $1,000 
each  being  included  therein,  and  that  the- 
dedaration  does  not  ayer  that  sudi  liabil- 
ity of  the  defendant  as  one  of  the  underwrit- 
ers has  not  been  discharged  or  exhausted^ 


ind  managers  of  the  association,  and  succeeded 
to  the  office  of  the  attorneys  in  fact,  who 
signed  the  policy,  where  (he  policy  provides 
that  notice  of  fire  and  proof  of  loss  ihall  be 
•erred  on  the  attorneys  of  the  underwriters. 
Thle  was  held  to  mean  those  for  the  time  befog. 
Belli  y.  White,  21  Misc.  285,  47  N;  T.  Stipp. 
197,  Affirming  20  Misc.  635,  46  N.  Y.  Supp. 
176. 

A  Lloyd's  policy  proylded,  "if  fire  occur  the 
Insored  shall  give  immediate  notice  of  any  loss 
thereby  in  writing  to  the  attorneys  of  the  un- 
derwriters,** and  that  whereyA  the  phrase 
"attorneys  of  the  underwriters  agree"  is  used, 
*t  shall  be  held  to  be  their  attorneys  in  fact,  to 
wit— "B.  ft  Co.'*  It  was  held  that  giving  no- 
tice and  proof  of  loss  to  B.  &  Co.,  who  at  the 
time  of  the  fire  were  the  attorneys  in  fact  of 
Lloyd's  Company,  was  no  irregularity  where 
this  change  of  attorneys  was  well  known  among 
the  msnrance  men  from  notice  In  the  newspapers 
and  from  circulars.  It  was  further  held  that 
the  failure  to  send  notice  and  proofs  to  B.  & 
Co.  In  strict  compliance  with  the  contract  did 
sot  release  the  underwriter  from  liability  where 
the  group  of  underwriters  of  which  the  defend- 
tnt  was  (me  withdrew  from  the  Lloyd's  Com- 
pany at  the  time  E.  &  Co.  succeeded  B.  &  Co. 
u  managers,  without  giving  notice  to  plaintiff. 
Walker  v.  Beecher,  15  Misc.  149,  36  N.  Y.  Supp. 
470. 

TI.  Powers  and  duties  of  agents,  attorneys,  and 

brokers. 

In  an  action  against  an  underwriter,  on  a 
judgment  for  costs  on  appeal  against  the  at- 
torneys, the  objection  that  there  was  no  proof 
of  the  authority  of  the  attorneys  to  appeal  was 
held  untenable  under  a  policy  authorising  them 
'*to  acknowledge  or  contest  any  claims  .  .  . 
to  defend,  compromise,  or  settle  any  suit." 
Lowrey  v.  Bates,  26  Misc.  407,  56  N.  Y.  Supp. 
197. 

And  in  an  action  against  an  underwriter  on 
a  Lloyd's  policy  It  was  held  that  an  accord 
and  satisfaction  between  the  underwriters  and 
the  plaintiff's  brokers,  whereby  the  brokers'  ac- 
count was  satisfied  out  of  this  claim,  was  a  bar 
to  plalntlfTs  action  where  the  usage  at  Lloyd's 
as  proved  by  several  brokers,  was  to  settle  losses 
as  between  the  brokers  and  underwriters,  and 
there  was  evidence  that  plaintiff  authorized  the 
broker  to  make  such  a  settlement.  Stewart  v. 
Aberdein,  4  Mees.  &  W.  211,  1  Horn.  &  H.  284. 

A  clause  of  Lloyd's  policy  providing,  *'ln  any 
matter  relating  to  this  insurance  no  person, 
unlesa  dnly  authorized  in  writing  shall  be 
<)eenied  the  agent  of  the  underwriters,"  is 
65L.R.  A. 


deemed  waived,  where  the  policy  was  handedi 
by  the  manager  of  the  underwriters  to  an  agent, 
who  had  been  in  the  habit  of  placing  insurance 
with  the  underwriters  and  who  received  the 
premiums,  and  the  manager  did  not  insist  on 
its  payment  until  some  two  months  and  a  half 
after  the  policy  was  Issued.  The  defense  was 
that  the  policy  was  issued  without  authority 
and  without  payment  of  premiuma  Binl  v.. 
Smith,  86  App.  Div.  468,  66  N.  Y.  Supp.  842,. 
Appeal  Dismissed  in  161  N.  Y.  120,  55  N.  B. 
895. 

A  member  of  a  firm  of  attorneys  having  the- 
means  of  information  sufficient  to  form  a  belief' 
In  respect  to  the  truth  of  the  allegations  in  a 
complaint  in  a  Lloyd's  policy  may  not  properly- 
or  safely  verify  an  answer  denying  on  Informa- 
tion and  belief  knowledge  that  such  a  policy 
had  been  Issued.  Compton  v.  Beecher,  17  App.. 
Dlv.  88,  44  N.  Y.  Supp.  887. 

VII.  Bi$k  and  contribution. 

In  Nourse  v.  Liverpool  Sailing  Ship  Owners*' 
Mut.  Protection  &  Indemnity  Asso.  74  L.  T.  N.. 
S.  317,  65  L.  J.  Q.  B.  N.   S.  879,  Affirmed  In 
[1896]  2  Q.  B.  16.  65  L.  J.  Q.  B.  N.  S.  507,  74 
L.  T.  N.  S.  543,  it  was  held  that  life  salvage  paid 
under  the  merchants'  shipping  set  of  1804,  {• 
544,  providing  for  the  payment  of  salvage.  Is 
not  recoverable  upon  a  Lloyd's  policy  in  the- 
ususi    form.    This   was   not   an    action   on   a 
Lloyd's  policy,   but  was  an  action  against  a 
mutual   protection  and   Indemnity   association,, 
the  rules  of  which  covered  the  following  risks: 
Rule  13,   "Class  1   '(A.)    Loss  of  life     .     .    . 
and  life  salvage.     (1)  Costs  and  charges,  whlch^ 
a  member  may  become  liable  to  pay  In  respect 
of   any    of    the    above-mentioned    riska'     And. 
Rule  18  provided  that :     'No    contribution    or 
payment  shall  be  made  In  respect  of  any  loss- 
which  is  capable  of  being  Insured  against  by  the 
usual  form  of  Lloyd's  policy  with  the  running 
down   clause  attached    .    .     .' "     It  was  held 
that  life  salvage  was  not  recoverable  upon  a 
Lloyd's  policy  in  the  usual  form,  and,  there- 
fore, was  a  risk  covered  by  defendant's  contract, 
and  the  association  was  held  liable. 

In  Providence  Washington  Ins.  Co.  v.  Bow- 
ring,  1  C.  C.  A.  583,  1  U.  S.  App.  183,  50  Fed. 
613,  In  an  action  on  insurance  effected  at 
Lloyd's  "on  advances,"  it  was  held  that  the 
insurer  could  not  claim  the  benefit  of  any  pay- 
ments received  by  the  Ubellants  under  other 
policies  unless  those  policies  covered  the  same 
subject-matter  of  Insurance.  The  court  said  * 
"If  the  other  policies  were  Illegal  the  sums  paid 
under  thorn  were  pure  gifts,  but  do  not  inure- 
to  the  exoneration  of  another  insurer." 
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under  this  condition.  It  is  conceived  that 
this  condition,  if  relied  upon  by  the  defend- 
■ant,  can  be  only  set  up  by  way  of  a  plea  in 
t>ar  of  the  action.  The  declaration  avers 
that  there  are  no  unexpended  or  undivided 
premiums  or  deposits,  and  it  is  only  the  de- 
fendant who  can  know  whether  his  liability 
upon  all  the  policies  issued  has  been  ex- 
hausted. This  fact  could  only  arise  upon 
the  payment  of  losses  by  the  defendant  upon 
policies,  or  by  having  his  liability  fixed  on 
the  same;  and  the  knowledge  of  these  facts 
would  be  peculiarly  within  the  knowledge  of 
the  defendant,  and  could  not  be  supposed 
to  be  within  the  knowledge  of  the  assured, 
in  such  a  manner  that  he  could  make  the 
-condition  the  subject  of  a  negative  aver- 
ment. The  plaintiff  has  generally  averred 
the  performance  of  all  the  conditions  on  its 
part  to  be  performed,  and  the  limitation  of 
^his  particular  condition  is  for  the  protec- 
tion of  the  defendant  from  liability  beyond 
A  certain  sum,  and  not  of  the  action  of  the 
-plaintiff  upon  the  contract.  It  must  be 
pleaded,  the  same  as  the  defendant  would 
plesd  payment,  release,  accord  and  satisfac- 
4ion.  or  any  situation  under  a  condition  in 
the  policy  which  would  relieve  him  from 
liability.  All  that  is  necessary  for  the 
plaintiff  to  do  is  to  set  forth  so  much  as 
will  show  a  right  to  recover.  2  May,  Ins. 
^  580;  2  Greenl.  Ev.  13th  ed.  |  376.  The 
plaintiff  is  not  bound  to  aver  and  negative 
the  several  provisions  contained  in  the  pol- 
icy which  are  in  the  nature  of  conditions 


subsequent,  the  existence  of  which  would 
avoid  liability  on  the  policy.  Whipple  ▼• 
United  F,  Ins,  Co,  20  R.  I.  260,  38  Atl.  498. 
Hence  it  follows  that  the  various  limita- 
tions, conditions,  and  stipulations  of  a  pol- 
icy which  are  in  the  nature  of  conditions 
subsequent,  and  go  to  defeat  the  liability 
of  the  insurer,  are  matters  of  defense,  and 
have  no  place  in  the  declaration.  Louns- 
bury  V.  Protection  Ins,  Co.  8  Oonn.  459,  21 
Am.  Dec.  686;  Den  ew  dem.  Green  v.  SteeU 
man,  10  N.  J.  L.  193-204. 

The  other  ground  of  demurrer  is  that  the 
action,  as  set  forth  in  the  declaration,  is 
upon  the  contract  or  policy  of  insurance, 
whereas,  if  the  right  of  action  exists  at  all, 
it  should  be  founded  upon  the  judgment  in 
the  supreme  court  of  the  state  of  New  York, 
and  that,  if  any  action  can  be  maintained, 
it  can  only  be  upon  the  record  of  such  judg- 
ment, as  the  claim  against  the  defendant  at 
the  suit  of  the  plaintiff,  if  any  ever  ex- 
isted, has  become  merged  in  such  judgment. 
It  must  be  observed  from  the  declaration 
that  the  judgment  in  the  state  of  New  York 
at  the  suit  of  the  plaintiff  is  not  against 
the  defendant  in  the  present  action;  he  was 
not  a  party  to  that  action,  nor  was  process 
served  upon  him;  he  did  not,  nor  could  he, 
appear  to  such  action ;  and  there  is  no  prin- 
ciple of  law,  the  application  of  which  would 
render  such  a  judgment  a  general  one 
against  the  defendant,  valid  and  enforceable 
against  him  as  such.  No  process  of  execu- 
tion   could    issue    against    the    defendant. 


VIII.  Concealment  of  facts  hp  the  insured. 

In  Elton  V.  Lark  Ins,  5  Car.  k  P.  86,  in  an 
■action  on  a  Lloyd's  policy  the  question  as  to 
information  In  possession  of  the  assured,  and 
the  mesns  of  knowledge  on  the  part  of  the  nn- 
derwrlter,  as  to  whether  a  ship  had  sailed  at 

41  certain  date,  was  left  to  the  Jury,  where  the 
evidence  was  conflicting. 

And  In  an  action  against  an  underwriter  on 
-a  Lloyd*8  policy  it  was  held  that  the  defendant 
was  entitled  to  a  verdict  on  account  of  the 
'failure  of  the  Insured  to  disclose  the  character 
of  the  vessel,  where  the  underwriter  was  not 
■aware  that  the  vessel  was  a  former  confederate 
steamer,  and  which  steamer  was  subsequently 
captured,  although  he  had,  with  previous  knowl- 
edge, abundant  means  of  identifying  the  vessel 
-as  the  confederate  steamer.  Bates  v.  Hewitt,  L. 
R.  2  Q.  B.  595.  86  L.  J.  Q.  B.  N.  8.  282,  16 
"Week.  Rep.  1172. 

A  broker  acting  as  agent  of  the  owner  Ineffect- 
,  Ing  insurance  on  a  vessel,  the  safety  of  which  Is 
-uncertain.   Is  not  entitled  to  assume  that  the 
■underwriter  is  bound  to  take  notice  of  the  con- 
tents of  Lloyd's  list.     But  if  the  underwriter 
'has  knowledge  that  information  in  regard  to  the 
vessel  being  in  danger  has  not  been  fully  dis- 
closed, and  allows  the  policy  to  be  Issued  from 
the  office,   he   may   be  estopped.     Morrison   v. 
Universal  Marine  Ins.   Co.   L.  R.   8   Kxch.  40, 

42  L.  J.  Rxch.  N.  8.  17,  27  L.  T.  N.  S.  791,  21 
Week.  Rep.  196. 

A  policy  was  held  void  where  the  plaintiff 
•aaw  a  notice  In  the  shipping  gazette  indicating 
that  his 'ship  was  ashore,  and  effected  Lloyd's 
Insurance  and  the  notice  from  the  gazette  ap- 
-peered  in  Lloyd's  lists  on  the  morning  of  the  day 
of  insurance.     The  fact  that  the  pialntiflT  con- 
cealed knowledge  that  his  ship  was  the  only 
*ne  that  would  At  the  description  vitiated  the 
policy.     The  signing  by  the  underwriter  after 
.1S5  L.  R.  A* 


knowledge  in  conformity  to  his  "slips'*  at  the 
same  time  giving  written  notice  that  be  would 
not  be  bound  was  held  not  to  l>e  a  ratification. 
Nicholson  V.  Power,  20  L.  T.  N.  8.  580. 

But  in  Friere  v.  Woodhouse,  1  Holt,  N.  P. 
572,  it  was  held  that  in  efTecting  a  policy  of  in- 
surance, a  circumstance  of  intelligence  inserted 
in  Lloyd's  lists  need  not  be  communicated  to  the 
underwriters^  however  Important  It  may  be  to 
the  computation  of  the  risk,  for  it  is  to  l>e  pre- 
sumed within  their  knowledge  and  to  be  taken 
into  account.  This  case  was  distinguished  in 
Bates  V.  Hewitt,  L.  R.  2  Q.  B.  595,  86  L.  J.  Q. 
B.  N.  8.  282,  15  Week.  Rep.  1172,  the  court 
saying:  "In  Friere  v.  Woodhouse,  Holt.  N.  P. 
572,  it  was  ruled  that  information  contained  in 
Lloyd's  lists  need  not  be  communicated  to  the 
underwriter,  as  by  fair  Inquiry  and  due  dili- 
gence in  his  business  he  could  have  ascertained 
the  facts  they  contained.  But  the  facts  of  the 
present  case  are  very  dlfTerent.  The  under- 
writer had  no  means  of  presently  knowing  the 
fact  not  communicated  to  him  :  he  might  by  pos- 
sibility, if  he  had  instituted  Inquiries,  have 
found  it  out ;  but  that  he  is  not  obliged  to  do. 
The  person  who  proposed  the  insurance  knew 
the  fact,  and  it  was  a  fact  material  to  the  esti- 
mate of  the  risk,  and  he  ought  to  have  com- 
municated it." 

IX.  Warrant jf, 

A  Lloyd's  policy  "warranted  to  be  on  the 
same  rate,  terms,  and  Identical  Interest  as  JO. 
Insurance  Co.,  £800,  and  G.  Insurance  Co. 
£700,"  was  held  void  where  the  premium  and 
the  Interest  insured  in  either  of  these  companies 
differed  from  that  in  the  Lloyd's  policy.  This 
was  held  to  be  a  breach  of  warranty.  Barnard 
V.  Faber,  [1893]  1  Q.  B.  840,  62  L.  J.  Q.  B.  N. 
S.  150,  68  L.  T.  N.  8.  170,  41  Week.  Bep.  198, 
4  Reports,  201. 


1808. 


Entbrpbisb  Lumber  Co.  ▼.  MvNirr. 


dOB 


Even  though  he  he  considered  as  a  joint 
•debtor  with  the  attorneys  in  fact  againet 
whom  the  judgment  was  rendered,  he  was 
not  made  a  party  to  the  action,  nor  process 
served  upon  him;  and  therefore  the  judg- 
ment could  not  have  the  effect  of  merging 
the  cause  of  action  of  the  plaintiff,  as  to 
the  defe>ndant  not  served  with  process.  And 
much  less  would  this  be  the  effect  whSre 
the  debt  or  liability  is  a  several,  and  not  a 
jooot,  one.  Mackay  v.  Gordon,  34  N.  J.  L. 
286;  D'Arcy  v.  Ketchum,  11  How.  165,  13 
Lr.  ed.  648;  Mason  v.  Eldred,  6  Wall.  231,  18 
Lu  ed.  783;  Boneateel  v.  Todd,  9  Mich.  371; 
Oakley  v.  AspintDall,  4  N.  Y.  513.  Upon 
general  principles,  the  judgment  in  New 
York  could  have  no  such  force  as  is  claimed 
for  it  by  the  demurrant. 

In  order  to  determine  the  objection  rais- 
•ed  to  the  declaration,  it  becomes  necessary  to 
consider  the  validity  of  the  condition  of 
the  policy  of  insurance  upon  which  the  judg- 
ment is  based,  and  its  force  and  effect  un- 
der this  condition.  The  action,  as  shown 
by  the  count  against  which  the  demurrer  is 
filed,  is  not,  nor  is  it  intended  to  be,  upon 
the  judgment  obtained  in  the  state  of  New 
York.  The  count  sete  out  the  policy  of  in- 
surance; the  loss  accruing  to  the  property 
of  the  insured  by  fire ;  the  ascertainment  by 
the  judgment,  under  the  condition,  against 
the  attorneys  in  fact  who  were  underwriters 
with  the  defendant,  of  the  proportionate 
amount  of  loss  and  liability  against  the  de- 


fendant; alleges  that  there  are  no  unex- 
pended or  undivided  premiums  or  deposits 
in  the  hands  of  such  attorneys  in  fact 
wherewith  to  satisfy  such  loss;  and  then 
avems  the  individual  liability  of  the  defend- 
ant for  such  proportionate  amount  of  loss 
as  Was  thus  fixed  and  determined  accord- 
ing to  the  express  provisions  of  the  policy, 
and  the  promise  and  undertaking  of  the  de- 
fendant, arising  from  the  policy,  as  one  of 
the  other  underwriters,  to  pay  such  propor- 
tionate amount.  It  will  be  seen  that  the 
judgment  in  New  York  is  treated  by  the 

S leader  as  necessary  to  be  averred  as  a  con- 
ition  precedent  to  liability  upon  the  part 
of  the  defendant.  This  is  the  general  pur- 
pose of  the  averment  of  the  judgment.  The 
policy,  in  clear  terms  and  limitations,  de- 
fines the  manner  in  which  the  proportionate 
loss  and  liability  of  each  underwriter  shall 
be  established,  and  expressly  prohibits, 
primarily,  any  action  by  uie  insured  against 
any  other  underwriters  than  the  attorneys 
in  fact  to  enforce  such  liability.  It  is  clear 
that  the  assured  must  proceed  by  action 
against  the  attorneys  in  fact,  who  also  are 
underwriters  answering  for  their  own  lia- 
bility, and  standing  in  the  place,  for  certain 
purposes,  under  the  condition,  of  all  the 
others.  The  action  by  the  plaintiff  was  for 
the  purpose  of  determining  and  ascertaining 
the  amount  due  from  each  underwriter  to 
him,  and  for  the  purpose  of  having  such 
loss,  and  the  amount  so  ascertained,  satis- 


X.  Validity  of  policy. 

A  contract  Is  not  void  as  contrary  to  Illinois 
-•tatntes  providing  for  the  government  of  in- 
surance companies,  where  subscribers  to  a 
Lloyd's  company  Insured  each  other  by  attorney 
in  fact  pending  the  completion  of  the  organiza- 
tion.    Clark  V.  Spalford,  47  111.  App.  160. 

The  failure  to  ascertain  the  fact  which 
«alght  be  known  by  the  use  of  reasonable  dili- 
gence, that  a  policy  taken  out  in  Ohio  from  a 
Buffalo  company  was  In  the  form  of  a  Lloyd's 
policy,  precludes  the  insured  from  claiming  that 
the  Insurance  was  unlawful,  and  that  the  un- 
derwriters were  jointly  liable  as  partners.  The 
insured  cannot  claim  ignorance  of  the  restric- 
tions of  ihe  policy.  Imperial  Shale  Brick  Co. 
V.  Jewett,  42  App.  Div.  588,  60  N.  Y.  Supp.  35 
(now  pending  in  court  of  appeals). 

In  Dowell  v.  Moon,  4  Campb.  166,  It  was  held 
that  a  policy  In  the  common  form  by  an  Insur- 
ance club  where  the  membM'S  are  not  respon- 
sible for  the  solvency  of  each  other  was  ^alld, 
and  was  not  contrary  to  6  Geo.  I.  chap.  18,  giv- 
ing the  monopoly  of  insurance  to  certain  com- 
panle*.  In  this  case  the  members  did  not  put 
the  sum  opposite  their  names,  but  concluded : 
"We  the  assured,  will  contribute  each  one  ac- 
cording to  the  rate  and  quantity  of  his  sum 
herein  assured.**  The  court  held  the  follow- 
ing rule  would  fix  the  ilabllity :  "as  the  aggre- 
gate of  all  the  sums  insured  by  the  association 
Is  to  the  sum  for  which  each  member  is  insured, 
so  ahall  the  amount  of  the  loss  be  to  his  con- 
tribution." 

And  an  insurance  policy  was  held  valid  where 
plaintiff  and  defendant  were  members  of  an  as- 
sociation consistlug  of  a  number  of  persons  own- 
ers of  ships,  each  of  whom,  in  proportion  to  his 
shipping,  paid  a  certain  sum,  which  formed  the 
stock,  and  policies  were  signed  by  all  the  mem- 
bers, and  all  Insured  for  each  other  according 
to  the  respective  value  of  their  ships,  and  the 
•55  L.  R.  A. 


treasurer  paid  the  loss  out  of  the  Joint  stock. 
Harrison  v.  Mllier,  7  T.  R.  340,  note,  2  Esp.  513. 
This  was  because  such  insurance  was  not  con- 
trary to  6  Geo.  I.  chap.  18,  giving  the  monopoly 
to  two  companies. 

But  in  Lees  v.  Smith,  7  T.  R.  338,  where  a 
company  of  shipowners  engaged  to  insure  each 
other's  ships,  and  covenanted  severally,  and 
not  Jointly,  to  pay  a  certain  sum  in  case  of 
loss  in  proportion  to  their  respective  shares, 
but  In  case  of  the  insolvency  of  any  of  the 
members  all  the  others  were  to  be  responsible, 
it  was  held  that  this  was  a  void  contract,  and 
illegal  because  under  6  Geo.  I.  chap.  18,  the 
Royal  Exchange  Assurance  Company  and  the 
London  'Assurance  Company  were  chartered, 
and  had  an  exclusive  right  to  Insure  and  to 
have  the  monopoly.  It  was  said  that  private 
individuals  might  still  continue  to  insure  on 
their  own  account.  In  this  case,  the  case  of 
Harrison  v.  Miller,  7  T.  R.  340.  note,  2  Esp. 
513,  supra,  was  distinguished  and  said  to  have 
been  properly  decided,  as  there  each  undertook 
for  himself  only  according  to  the  value  of  his 
own  share. 

XI.  Summary, 

There  seems  to  be  quite  a  conflict  of  author- 
ities upon  most  of  the  questions  presented  In 
this  note,  but  it  seems  that  the  weight  of  au- 
thority is  in  favor  of  requiring  an  action  In  the 
firet  instance  against  the  attorney  in  fact  where 
such  attorney  is  also  an  underwriter,  and  the 
policy  provides  that  no  action  shall  be  brought 
against  the  underwriters  until  after  a  Judgment 
against  the  attorney  in  fact  representing  all 
the  underwrltera.  The  weight  of  authority  ap- 
peara  also  to  be  in  favor  of  ascertaining  in  that 
judgment  the  proportionate  liability  of  the  un- 
derwriters. It  also  seems  to  be  against  joining 
more  than  one  underwriter  In  an  action  to  com- 
pel him  to  contribute  his  pro  rata  share. 
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lied  out  of  unexpended  premiumB  or  deposits 
in  the  hands  oi  the  aUorn^s  in  fact,  into 
whose  hands  ali  premiums  and  deposits  are 
paid;  and  it  is  only  after  the  judgment  in 
said  action  is  obtained  that  resort  can  be 
had  to  the  personal  or  individual  liabili^ 
of  the  underwriter,  and  then  only  after 
it  be  ascertained  or  ayerred  that  the  pre- 
miums and  deposits  in  the  hands  of  the  un- 
derwriters who  are  attorneys  in  fact  have 
been  exhausted,  and  it  is  only  after  such 
ex!hau0bioii  that  the  pixmiise  oc  the  individ- 
ihai  undenyriters  under  the  poJi^  beoame 
vitalized  in  favor  of  the  assured.  Judgment, 
therefore,  is  only  the  evidence  of  the  ascer- 
tained amount  for  which  the  individual  un- 
derwriter is  liable  upon  his  promise  to  the 
assured.  It  must  be  ^roeived  that  this  is 
the  only  effect  of  this  judgment,  and  this  is 
the  only  force  given  to  it  by  the  condition 
in  question.  The  process  was  not  against 
the  defendant,  and  he  was  not  served  with 
it.  It  is  unnecessary  to  discuss  the  result 
if  the  process  had  been  against  him,  with 
service  made  upon  the  other  underwriters 
who  were  the  attorneys  in  fact.  That  is 
not  the  case  here,  and  under  the  process 
against  the  attorneys  in  fact  no  defense  to 
the  action  could  have  been  made  by  the  de- 
fendant imderwriter,  nor  could  he  have  ap- 
peared to  the  action  with  any  effect  It  is 
not  such  a  general  judgment  against  him  as 
would  give  any  right  to  final  process  of  exe- 
cution. By  the  terms  of  the  policy  to  which 
he  agreed,  it  does  create  against  him  at 
least  a  prima  facie  liability  (whether  con- 
clusive or  not  need  not  here  be  determined), 
to  which  his  agreement  or  promise  to  pay 
under  the  policy  attaches,  and  gives  the  as- 
sured a  right  of  action  against  him.  This 
New  York  action  and  judgment  is  but  a 
condition  precedent  to  the  liability  of  the 
defendant  as  an  individual  underwriter  un- 
der the  policy.  The  condition  being  per- 
formed by  the  assured,  the  promise  of  the 
defendant  contained  in  the  policy  becomes 
enforceable,  saving  any  defense  which  he 
may  have  to  the  action  in  other  respects. 
The  claim  of  the  assured  is  not  merged  in 
the  judgment  necessary  to  be  obtained  in  or- 
der to  comply  with  the  condition  of  the  pol- 
icy,— ^to  ascertain  in  the  first  place  the 
amount  of  individual  liability,  and  also  to 
ascertain  whether  the  undivided  premiums 
and  deposits  are  sufiicient  to  satisfy  the 
loss.  Whether  an  action  could  be  main- 
tained against  each  of  the  underwriters  up- 
on the  policy,  or  against  them  all  in  the 
same  action,  without  any  regard  to  this  con- 
dition of  the  policy  and  the  judgment  there- 
on, need  not  be  determined  here. 

This  policy  of  insurance  is  a  contract 
made  between  the  assured  and  the  defendant 
in  the  state  of  New  York,  under  the  laws 
thereof;  and,  although  no  statutory  provi- 
sion of  that  state  has  been  cited  which  con- 
trols the  matter,  yet  the  courts  of  that 
state  have  given  construction  to  this  class 
of  contracts  of  insurance,  so  far  as  to  de- 
termine the  force  and  effect  of  the  condition 
of  the  policy  in  question,  and  the  judgment 
obtnined  in  accordance  therewith.  In  the 
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case  of  Knorr  ▼.  Bates,  12  Misc.  895,  33  N^ 
Y.  Supp.  691,  a  condition  or  limitation  pre- 
cisely the  same  as  the  one  in  auestion  iik. 
this  case  was  declared  abeolutdy  void  as- 
contrary  to  public  policy, — as  an  ouster  or 
die  aivil  oouote  of  their  jurisdiction,  and 
depriving  the  assured  from  his  civil  rights- 
to  institute  an  action  for  redress,  and  de- 
pri'fing  the  court  of  the  power  to  extend 
redress;  and  in  these  respects  the  provision 
contravened  public  policy,  and  so  was  il- 
legal  and   inoperative.    See   Id.,    14   Misc. 
601,  85  N.  Y.  Supp.   1060.    This  doctrine 
was  followed  in  Walker  v.  Beeeher,  15  Misc» 
149,  36  N.  Y.  Supp.  470,  and  Farjeon  v. 
Fogg,  16  Misc.  219,  37  N.  Y.  Supp.  980,  and 
in   Biggert  v.   Bieke    (Van  Wyck,  J.)    IS- 
Misc.  503,  42  N.  Y.  Supp.  236.  The  question 
in   these   cases    was   raised   and   discussed 
either  on  demurrer  to  the  complaint  vf  the 
assured    against    individual    underwriters,, 
which  did  not  aver  that  an^  suit  had  been 
instituted  under  the  provisions  of  the  pol- 
icy, or  upon  answers  setting  up  the  non- 
compliance witti  this  oooditioo.    In   these- 
cases  the  attorneys  in  fact,  under  this  pro- 
vision of  the  policies,  were  not  also  under- 
writers, and  tnis  fact  was  made  the  reason 
for  the  holding  upon  the  questions  involved 
under  this  condition  of  the  policy.    In  these- 
cases  the  demurrers  or  pleas  were  overruled 
on  the  ground  that  the  condition  was  void. 
But,  in  expunging  this  provision  from  the 
contract,  all  the  aecisions  go  to  the  extent^ 
independent  of  this  provision,  of  upholding 
the  right  of  action  of  the  assured  against- 
each  and  all  of  the  underwriters  •  for  the- 
loss ,  sustained.    These  decisions  hold  that 
the  promise  of  the  underwriter  to  pay  the 
loss  was  wholly  independent  of  the  promise- 
of  the  assured  to  enforce  the  payment  of  the- 
loss  only,  or  in  the  first  place,  in  an  action 
against  the  attorneys  in  fact  of  the  under- 
writers.   These  cases,  as  decided,  give  no- 
legid  force  or  effect  to  this  condition  of  the- 
policy,  but  sustain  the  contract  of  insur- 
ance after  separating  the  provision  from  it. 
The  contract  of  insurance  remains  capable- 
of  enforcement.    In  the  case  of  Evans  v. 
Hooper,  L.  R.  1  Q.  B.  Div.  45,  it  was  held 
that  an  action  could  not  be  maintained  by 
the  mere  manager  or  attorney  in  fact  of 
such  an  association,  in  behalf  of  the  under- 
writers, or  against  him,  by  the  assured,  al- 
though  it  was  stipulated  in  the  policy  that- 
such  and  no  other  actions  should  be  main- 
tainable, because,  not  that  the  contract  was- 
against  public  policy,  but  that  such  mere  at- 
torney in  fact  was  not  within  the  considera- 
tion of  the  contract,  and  that  actions  there* 
on  could  only  be  maintained  by  the  princi- 
pals.   Action  could  not  be  maintained  by  or 
against  a  mere  agent,  as  he  was  not  a  parly 
to  the  contract  at  all,  and,  as  between  the 
plaintiff  and  defendant,  there  was  no  consid* 
oration  for  the  promise.     In  Hyhart  v.  Park- 
er,  4  C.  B.  N.  S.  209,  it  was  held  that  it  was 
not  competent  for  the  advertisers  or  share- 
holders in  a  mine  risk  to  stipulate  by  the 
rules  that  unpaid  calls  should  be  recovered 
as  a  dd^t  due  from  the  defaulting  sharehold- 
er to  the  purser.    The  purser  was  a  mere 
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4igeiit,  and  not  a  party  in  interest^  but  mere- 
ly an  agent.  There  was  no  privity  of  con- 
~traet,  and  no  oonsideratiMi,  and  it  was  not 
"within  the  power  of  the  court  to  set  up  a 
.plaintiff  merely  for  the  purposes  of  a  suit. 
But  a  very  different  rule  prevails  where  such 
-an  action  is  between  the  assured  and  the  at- 
torneys in  fact,  who  at  the  same  time  are 
tmderwritersy  and  it  is  in  accordance  with 
the  condition  of  the  policy.  In  such  cases 
both  the  plaintiff  and  defendant  are  within 
the  consideration  of  the  policy.  The  olain- 
~tiff  must  aver  performance  of  the  condition 
precedent,  and  the  defendant  has  the  right 
to  such  performance,  as  well  as  the  aver- 
ment of  it  In  the  determination  of  his  lia- 
^lity,  he  is  entitled  to  the  benefit  of  the  con- 
tract, fairly  construed,  and  can  stand  upon 
^1  its  stipulations.  Such  stipulations  are 
-of  importance,  as  their  general  object  is  to 
define  and  determine  the  limits  of  risks  as- 
sumed, and  to  point  out  the  conditions  and 
•circumstances  under  which  the- assurer  has 
■agreed  to  become  liable  in  case  of  loss.  Mo- 
Sally  y.  Phamim  Ins.  Co.  137  N.  Y.  389,  33 
N.  E.  475.  In  the  case  of  Letter  v.  Beeeher^ 
2  App.  Div.  577,  37  N.  Y.  Supp.  1114,  it  is 
held  that  when  the  condition  or  stipulation 
in  the  policy,  on  which  100  underwriters 
^tae  severally  liable  for  the  one-hundredth 
part  of  the  insurance,  is  that  the  insured 
4hould  not  sue  more  than  one  underwriter 
at  one  time,  and  HblaJt  a  final  decision  in  an 
action  thus  brought  should  be  decisive  of 
the  claim  of  the  assured  against  each  of  the 
underwriters,  who  agreed  to  abide  the  event, 
the  condition  is  not  void  as  against  public 
policy,  and,  in  an  action  in  which  all  the 
underwriters  were  made  parties  defendant, 
■a  plea  that  it  was  brought  in  violation  of 
the  agreement  should  have  been  sustained. 
See  also  New  Jersey  d  P.  Conoeniraiing 
Works  V.  Aokerman,  6  App.  Div.  540,  39  N. 
X-  Supp.  586,  which  latter  case  also  holds 
the  same  principle.  The  stipulation  or  con- 
dition in  a  Lloyd's  insurance  policy  that  no 
action  "to  enforce  its  provisions"  shall  be 
tyrought  except  agarfnat  one  of  tihe  under- 
writers who  is  designated  to  represent  all 
the  others,  and  that  they  will  abide  the  re- 
-sult  of  such  action,  is  valid,  as  its  enforce- 
ment does  not  oust  the  courts  of  jurisdic- 
tion, but  only  tends  to  prevent  a  multiplici- 
ty of  suits,  and  the  action  provided  for  is 
againat  one  of  the  parties  to  the  contract, 
not  a  mere  agent  or  attorney;  and  such  a 
stipulation  precludes  separate  actions  on  the 
policy  against  the  several  underwriters,  but 
does  not  prevent  proceedings  against  them 
to  enforce  a  judgment  obtained  in  the  action 
thus  prescribed  by  the  stipulation.  Lato- 
rence  v.  Sohaefer,  19  Misc.  239,  42  N.  Y. 
-Supp.  992,  aifirmed  in  20  App.  Div.  80,  40 
N.  Y.  Supp.  719.  In  these  cases  it  was  fur- 
ther held  that  the  provision  precluded  sepa- 
rate actions  against  the  other  underwriters 
until  their  liability  had  been  fixed  in  an  ac- 
tion against  the  attorney  in  fact,  such  at- 
torney in  fact  being  one  of  the  underwrit- 
es L.  R.  A. 


ers.  "The  power  of  the  courte  to  adjudi- 
cate on  the  righte  of  the  parties  to  a  Lloyd's 
policy  is  not  restricted  by  a  provision  that 
no  action  should  be  brought  on  Uie  policy, 
except  against  the  attorneys  in  fact  of  the 
underwriters,  that  each  underwriter  should 
abide  the  result  of  any  suit  so  brought,  and 
that  judgment  entered  therein  should  be  sat- 
isfied,— ^First,  out  of  the  premiums  in  the 
hands  of  the  uoderwriters;  second,  out  of 
the  deposit  made  by  the  several  underwrit- 
ers; and,  third,  out  of  the  individual  lia- 
bility of  the  underwriters, — ^the  only  effect 
of  such  provision  being  that  a  fund  owned 
by  the  underwriters  might  be  reached  in 
an  action  against  their  attorney  in  fact,  who 
was  the  custodian  of  the  fund,  and  that  the 
individual  liability  of  the  underwriters 
should  be  fixed  by  the  judgmenA^  and  be  en- 
forced against  them  after  the  fund  should 
be  exhausted."  Oompton  v.  Beecher,  44  N. 
Y.  Supp.  887,  17  App.  Div.  38 ;  Stiegliiz  v. 
Belding,  20  Misc.  297,  45  N.  Y.  Supp.  670. 
In  these  latter  cases  the  attorneys  in  fact 
were  underwriters,  and  there  seems  to  be  a 
dear  distinction  between  such  cases  and 
those  cases  where  the  attorneys  were  stran- 
gers to  the  contract,  and  were  merely  at- 
torneys, and  were  not  otherwise  interested, 
and  therefore  beyond  the  consideration  of 
the  contract.  The  force  and  c^ect,  there- 
fore, of  the  condition  in  question,  and  the 
judgment  thereon  in  the  stete  o^  New  York, 
are  to  1^x  the  individual  liability  of  each  of 
the  underwriters,  to  be  enforced,  if  the 
fimds  named  in  the  condition  are  not  in  ex- 
istence to  satisfy  it,  by  a  separate  action  or 
proceeding  against  each  of  the  underwriters. 
The  polfcy  clearly  provides  that  each  of  the 
underwriters  answers  for  his  own  propor- 
tionate share  of  loss,  and  not  for  the  loss  of 
any  other  underwriter;  and,  as  no  stetute 
has  been  cited  which  provides  a  legal  name 
for  such  an  unincorporated  association,  the 
action,  of  course,  must  be  against  each  indi- 
vidual underwriter  for  his  proportionate  lia- 
bility. 

The  conclusion  reached  is  that  the  judg- 
ment in  New'  York  against  Beecher  &  White 
was  only  a  valid  one  for  the  purposes  ex- 
pressed in  the  condition  precedent  in  the  poli- 
cy, in  order  to  reach  oertein  funds  in  the 
hands  of  the  attorneys  in  fact,  and  as  a  con- 
dition precedent  required  by  the  contract  of 
insurance  in  order  to  esteblish  the  liability 
of  the  defendant,  to  be  enforced  against  him 
by  an  ordinary  action  at  law.  In  other 
words,  the  object  and  effect  of  such  action 
and  judgment,  so  far  as  the  defendant  here 
is  concerned,  were  the  ascerteinment  of  the 
amount  that  was  due  from  him  to  the  plain- 
tiff. The  effect  of  the  judgment  is  simply 
to  adjust  the  amount  which  is  due  from 
each  underwriter,  and  necessary  to  be 
averred  as  a  condition  precedent  to  recovery. 

The  first  count  of  the  declaration  here 
discloses  a  good  cause  of  action,  and  fudg- 
ment  on  the  demurrer  must  be  for  the  plain* 
tiff,  tcith  costs* 
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*The  defendant's  son  Tras  Indebted  to 
M.,   %vlio   devired   additional  secarlty. 

The  defendant  thereupon  applied  to  the  plain- 
tiff to  become  surety  for  the  son,  and  prom- 
ised to  reimburse  bim  If  be  was  compelled  to 
pay  the  debt.  Accordingly  the  plaintiff  be- 
came surety,  and  afterwards  was  obliged  to 
pay  the  debt.  Held,  in  am  action  on  the 
promise,  that  It  was  within  the  statute  of 
frauds,  as  a  "special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another.*' 

(NoTember  16,  1901.) 

ERROR  to  the  Suprenne  Court  to  revieiw 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  a  promise  to  in- 
demnify plaintiff  too*  payments  which  he  had 
been  compelled  to  make  aa  a  surety  for  de- 
fendant's son.    Reversed. 

Th(  facte  are  stated  in  the  opinion. 

Mr.  John  B^  Humphreyi,  for  plaiatiff 
in  error: 

The  verbal  promise  of  the  defendant, 
which  is  the  subject  of  this  suit,  was  a  spe- 
cial promise  to  answer  for  the  deibt,  default, 
or  miscarriage  of  a/nother  person,  within  the 
meaning  of  the  statute. 

De  (Mytar,  Guaranties,  p.  43;  Fitzgerald 
V.  Dressier,  7  C.  B.  N.  S.  374;  Apgar  v.  Hiler, 
24  N.  J.  L.  812. 

A  promise  to  indemnify  a  surety  for  be- 
coming reeponsible  for  the  principal,  by  a 
Btranger  to  the  debt,  is  prima  facie  within 
the  sUttulte,  because  the  principal  is  bound 
by  an  implied  obligation  to  do  that  which 
the  promisor  agrees  to  do  expressly,  and  the 
promise  is  therefore  really  to  ans^ner  for  the 
default  oi  the  principal.  Where,  however, 
the  promisor  is,  directly  or  indirectly,  an- 
swerable for  the  debt,  or  any  part  thereof, 
independently  of  the  promise,  or  where  the 
promise  is  one  founded  in  a  motive  of  inter- 
est, selfish  in  the  promisor,  any  engagement 
which  he,  the  promisor,  may  make  that  the 
debt  shall  be  paid,  will  be  regarded  as  con- 
tracted for  himself,  and  not  for  the  debt  or 
default  of  another  in  the  sense  in  which 
these  terms  are  used  in  the  statute. 

Apgar  v.  Eilery  24  N.  J.  L.  812;  Ootren- 
hoven  v.  Honelly  36  N.  J.  L.  323;  Johnson  v. 
Gilbert,  4  Hill,  178;  Williams  v.  Leper,  3 
Burr.  1880;  Cortelyou  v.  Boaglwnd,  40  N.  J. 
Kq.  1 ;'  Warren  v.  Ahhett  (N.  J.  L.)  46  Atl. 
676. 

The  above  proposition  is  not  at  variance 

^Headnote  by  Dixon,  J. 

NoTK. — For  other  cases  in  this  series  as  to 
parol  promise  to  answer  for  debt  or  default 
of  another,  see  note  to  Tlghe  v.  Morrison  (N. 
T.)  5  L.  R.  A.  617:  Lowe  v.  Turple  (Ind.)  37 
L.  R.  A.  238 ;  Fisher  v.  Donovan  (Neb.)  44  L. 
R.  A.  883;  and  Hurt  T.  Ford  (Ido.)  41  L.  B. 
A.  828. 
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with  the  leading  English  authoritieB,  nor 
with  such  of  the  Amwioan  authorities  aa  are 
sound  in  principle. 

Thomas  v.  Cook,  8  Bam.  k  G.  728;  Greeu' 
V.  Cressicell,  10  Ad.  &  £1.  453;  Browne,  Stat. 
Fr.  §  168;  Nugent  v.  Wolfe,  111  Pa.  471,  6ft- 
Am.  Rep.  2dl,  4  Atl.  15;  Draughan  v.  Bunt- 
ing, 31  N.  C.  (9  Ired.  L.)  10;  Brand  v. 
Whelan,  18  111.  App.  186;  Tighe  v.  Morrison, 
116  N.  y.  203,  5  L.  R.  A.  617,  22  N.  E.  164. 

if  r.  Zebnlon  M.  Ward  for  defendant  in- 
error. 

Dizon,  J.,  delivered  the  opinion  of  the- 
court: 

The  material  facts  in  this  case,  as  dis- 
closed by  the  record,  are  that  the  defendant'a^ 
son  was  indebted  to  M.,  who  desired  addi- 
tional secui*ity;  that  thereupon  the  defend- 
ant applied  to  the  plaintiff  to  becsoma  surety 
for  the  son,  and  promised  him  that,  if  he- 
was  compelled  to  pay  the  debt^  he  (the  de- 
fendant) would  reimburse  him;  that  accord- 
ingly the  i^aintilT  became  surety  for  the  son, 
ai^  subseic^uently  was   obliged  to   pay    th^ 
debt.    This    suit    was   brought    upon    the- 
promise,  which  w;as  oral  only.    It  appears 
thait  at  the  trial  in  the  Passaic  circuit  the 
jury  were  instructed  to  find  for  the  plaintiff^ 
if  they  were  satisfied  the  promise  had  been 
made;  but  the  question  as  to  ibhe  legal  suffi- 
ciency of  the  promise  was  reserved  and  cer- 
tified  to  the  supreme  court,  which  after- 
wards advised  the  circuit  that  the  promise 
was  valid,  and  thereupon  judgment  was  en- 
tered on  the  verdict. 

In  this  court  error  bas  been  assigned  on 
the  charge  at  the  circuit,  as  well  as  on  the 
advisory  opinion  of  the  supmne  oourt;  but, 
there  being  no  bill  of  exceptioiis  presenting 
the  charge,  the  assignment  of  error  respect- 
ing it  is  futile,  and  must  be  disregarded.. 
The  assignment  upon  the  opinion  of  the  su- 
preme court  is  legal,  and  presents  the  only 
question  now  before  us,  which  is  whether  the 
plaintiff's  suit  can  be  maintained,  in  view  of 
our  statute,  ''that  no  action  ehall  be  brought 
to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt^  default)  or 
miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be 
brought,    or     some   memorandum  or     note 
thereof,  shall  be  in  writing  and  signed  by  the 
person   to   be   charged   therewith   or   some 
other  person  thereunto  by  him  or  her  law- 
fully authorized."    The  advice  of  the  su- 
preme court  was  based  upon  its  opinion  that 
under  Uie  adjudications  in  this  state  the 
promise  of  one  person  to  indemnify  another 
for  becoming  surety  of  a  third  is  not  within 
the  statute.    The  cases  cited  in  that  opinion 
to  support  this  view  are  Apgar  v.  Hiler,  24 
N.  J.  L.  812;  Cortelyou  ▼.  Hoagland,  40  N. 
J.  Eq.  1;  and  Warren  v.  Abbett  (N.  J.  L.) 
46  Atl.  676.    Of  these,  the  only  one  of  con- 
trolling authority  here  is  that  o<  Apgar  v. 
Hiler,   whic/h  is  a  decision  of  this  couit» 
That  decision  does  not  sustain  the  broad 
proposition  for  which  it  was  cited.    Thia 
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eourt  there  held  merely  that^  between  two 
persons  who  had  signed  the  same  promi^- 
aary  note  as  sureties  for  another  signer,  the 
oral  promise  of  one  surety  to  indemnify  the 
other  was  valid.  This  promise  was  deemed 
outfiide  of  the  statute,  because  by  signing 
the  note  the  promisor  had  himself  become 
a  debtor,  and  so  his  promise  to  indemnify 
was  to  answer  for  his  own  debt.  In  Uor- 
telyou  V.  Uoagland  several  stockholders  and 
directors  o^  a  corporation  had  promised  to 
indemnify  another  stockholder  and  director 
for  indorsing  a  corporate  note,  and  Warren 
V.  Abheit  was  oi  similar  charsMter.  In  the 
Cortelyou  Case  the  chancellor  rested  his  de- 
cidipo.  on  Apgar  v.  Hiler,  which,  as  above 
stated,  was  essentially  di£ferent,  and  on 
Thompson  ▼.  CoUman,  4  N.  J.  L.  216,  which 
was  a  {NToamise  to  indemnify  a  constable  for 
selling  under  execution  goods  claimed  by  an 
outside  party, — a  case  where  the  promisee 
had  no  redress  except  on  the  promise,  and 
tlierefore  clearly  outside  of  the  etatute.  If 
tlie  decisions  in  Cortelyou  v.  Hoaglwnd  and 
Warren  v.  Ahhett  are  to  be  supported  on 
prior  New  Jersey  adjudioations,  suoh  sup- 
port must  be  found  in  the  doctrine  that 
where  the  consideration  of  a  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage 
id.  anothn-  is  a  substantial  benefit  moving  to 
the  promisor,  then  the  statute  does  not  ap- 
ply. This  rule  wns  recognized  in  Kutts- 
meyer  v.  Ennis,  27  N.  J.  L.  371,  and  Cowen- 
hoven  v.  Hotcell,  36  N.  J.  L.  323.  To  sup- 
port those  decisions  on  this  rule,  it  must  be 
held  that  the  payment  of  a  corporate  debt 
is  substantially  beneficial  to  the  stockholders 
or  directors  of  the  coq[)oration, — a  proposi- 
tion which  seems  to  be  denied  in  oUier  tri- 
bunals. Browne,  Statw  Fr.  §164.  In  the 
promise  now  under  consideration  there  was 
DO  such  element,  and  no  case  has  been  found 
In  our  Reports  involving  the  present  ques- 
tion. We  should  therefore  decide  the  mat- 
ter on  principle,  or  as  nearly  so  as  related 
adjudioatioQ  will  permits  Looked  at  as  res 
nova,  it  seems  indisputable  that  the  defend- 
ant's promise  was  within  the  statute.  It 
was  to  respond  to  the  plaintiff  in  case  the 
defendajit's  son  should  make  default  in  the 
obligation  which  he  would  come  under  to 
the  plaintiff  as  soon  as  the  plaintiff  became 
surety  for  him, — an  obligation  either  to  pay 
the  debt  for  which  the  plaintiff  was  to  be 
surety,  or  to  reimburse  ttie  plaintiff  if  he 
paid  it.  In  this  statement  of  the  nature  of 
Uie  promise  there  is,  I  think,  ev^etry  element 
whidi  seems  necessary  to  bring  a  case  within 
the  purview  of  the  statute.  The  parties,  in 
giving  and  accepting  the  promise,  contem- 
plated ( 1 )  an  obligation  by  a  third  person 
to  the  promisee:  (2)  that  this  obligation 
should  be  the  foundation  of  the  promise,  t.  e., 
that  the  obligation  of  the  son  to  the  prom- 
isee should  attach  simultaneously  with  the 
suretyship  of  the  plaintiff,  and  thereupon 
should  arise  the  obligation  of  the  promisor 
for^the  fulfilment  of  the  son's  obligation; 
tad  (3)  that  the  obligation  of  the  promisor 
dionld  be  oollateral  to  that  of  the  son,  i,  e., 
«6  L.  R.  A. 


if  the  latter  should  per  form,  his  obligation, 
the  proroisur  would  be  discharged,  whiles  if 
the  promisor  was  required  to  perform  his 
obligation,  that  of  the  son  would  not  be  dis- 
chai'ged,  but  only  shifted  from  the  promisee- 
to  the  promisor.  An  examination  of  the- 
cases  will  show  that  not  many  oi  them  are 
in  conflict  with  this  view,  when  they  are  free 
from  differentia^ting  circumstances.  In  the 
leading  case  of  Tkortias  v.  Cook,  8  Bam.  &  C. 
728,  such  a  circumstance  appears  in  the  fact 
that  the  promisor  was  himself  ^  signer  of 
the  bond  against  which  he  promised  to  in- 
demnify the  promisee,  and  thus  the  promise 
was,  in  a  reasonable  sense,  to  answer  for 
that  which,  as  to  the  promisee,  was  the 
promisor's  own  dei>L  On  this  difference 
may  be  explained  the  decisions  in  Jones  v» 
Letcher,  13  B.  Mon.  363;  Horn  v.  Bray,  51 
Ind.  555,  19  Am.  Rep.  742 ;  Barry  v.  Ransom,. 
12  N.  Y.  462;  iianders  v.  Gillespie,  59  N.  Y. 
250;  Ferrell  v.  Maanvell,  28  Ohio  St.  383,  22" 
Am.  Rep.  303;  and  others, — ^resting  on  the 
rule  applied  in  Apgar  v.  Hiler,  24  N.  J.  L. 
812.  The  remark  of  Bayley,  J.,  in  Thomas 
V.  Cook,  that  a. promise  to  indemnify  was 
not  within  either  the  words  or  the  policy  of 
the  statute,  has  caused  much  of  the  confu- 
sion existing  on  this  subject,  but  is  more 
than  counterbalanced  by  the  observations  of 
Lord  Denman  in  Qreen  v.  Cressicell,  10  Ad. 
&  El.  453,  and  Pollock,  C.  B.,  in  Cripps  v. 
Hartnoll,  4  Best  &  S.  414,  to  the  effect  that 
a  promise  to  indemnify  may  be  also  an  un- 
dertaking to  answer  for  the  debt  or  default 
of  another,  and  that  when  it  is  it  comes 
within  the  operation  of  the  statute.  An- 
other circumstance  taking  cases  out  of  the 
simple  class  with  which  we  are  now  con- 
cerned is  that  mentioned  in  Kutmneyer  v.. 
Ennis,  27  N.  J.  L.  371,  376,  viz.,  the  exist- 
cnce  of  a  new  oonsideration  beneficial  to  the 
promisor,  or,  as  it  is  sometimes  expressed, 
moving  to  tlie  promisor.  Such  cases  are 
Smith  v.  Bayward,  5  Me.  504;  Lucas  v. 
Chamberlain,  8  B.  Mon.  276;  Mills  v.  Brown, 
11  Iowa,  314;  Reed  v.  Holoomb,  31  Ckmn. 
360;  Smith  v.  Delaney,  64  Ck>nn.  264,  29> 
Atl.  496;  Potter  v.  Brown,  35  Mich.  274; 
Comstocio  V.  Norton,  36  Mich.  277;  Harris 
son  V.  Swuotel,  10  Johns.  242,  6  Am.  Dec. 
337;  Sanders  v.  Gillespie,  59  N.  Y.  260,, 
Tighe  v.  Morrison,  116  N.  Y.  263,  5  L.  R.  A. 
617,  22  N.  E.  164.  Cases  of  still  another 
character  are  sometimes  cited  in  support  of 
the  statement  that  contracts  to  indemnify 
are  outside  of  the  statute,  such  as  Cripps  v. 
Hartnoll,  4  Beat  A  S.  414;  Reader  v.  King- 
ham,  13  C.  B.  N.  S.  344 ;  Anderson  v.  Spence,. 
72  Ind.  315,  37  Am.  Rep.  162;  Keesling  v. 
Fraeicr,  119  Ind.  185,  21  N.  E.  552;  Bcamwn 
V.  Russell,  20  Vt.  205,  49  Am.  Dec.  775.  But 
these  judgments  rest  on  the  same  idea  as. 
Thompson  v.  Coleman,  4  N.  J.  L.  216, — ^that 
there  existed  no  other  liability  to  the  prom- 
isee than  that  of  the  promisor,  and  so  man- 
ifestly 4^e  statute  was  not  applicable.  On- 
the  other  hand,  there  is  sufficient  judicial 
authority  for  the  proposition  that  an  under- 
taking to  indemnify  a  person  for  becoming 
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by  for  ftaotiier  is,  in  the  absence  of  any 
modiqring  fact,  a  protniae  within  the  stat- 
ute. Qreen  r,  Cre89toell,  10  Ad.  A  El.  453; 
Simpson  v.  Nanc€,  1  Speera,  L.  4;  Broton  r. 
Adams^  1  Stew.  (Ala.)  51,  18  Am.  Dec.  36; 
KeUey  y.  UihhB,  13  Ohio  St.  340;  ClemmVa 
Appeal,  52  Conn.  4G4;  BiaHg  v.  Britton,  59 
Mo.  204,  21  Am.  Kep.  379;  Nugent  r.  Wolfe, 
111  Pa.  471,  56  Am.  Rep.  291,  4  Atl.  15; 
Mra/ughan  y.  Bunting,  31  N.  C.  (9  Ired.  L.) 
10;  Hurt  v.  Ford,  142  Mo.  283,  41  L.  R.  A. 
^23,  44  &  W.  228 ;  and  May  y.  Williams,  61 
Miss.  126,  48  Am.  Rep.  80, — ^wera  decided  on 
thifl  bciAis.  In  the  case  last  mentioned, 
Oooper,  J.,  stated  the  tome  rules  yery  clearly 
4Uid  concisely.  No  doubts  there  are  opposing 
•caeee  which  cannot  be  explained  cm  any  dis- 
tinguishing circumataAces.  Such  seem  to  be 
<Jhapin  y.  Merrill,  4  Wend.  657;  Jones  y. 
Bacon,  145  N.  Y.  440,  40  N.  £.  216;  Dunn 
V.  West,  5  B.  Mon.  376;  Vogel  y.  Melms,  81 
Wis.  306,  11  Am.  Rep.  608;  and  Wildes  y. 
Jhidlow,  L.  R.  19  £q.  198.  But  some  of 
these  cases  merely  follow  Thomas  y.  Cook,  8 
Barn,  ft  G.  728,  without  noticing  the  distinc- 
tion which  later  discussion  has  justified, 
while  others  appear  to  haye  been  induced  by 
the  injustice  <k  a  refusal  to  enfaroe  a  prom- 
ise on  the  strength  oi  which  the  promisee 
incurred  his  liability,  rather  than  by  a  ready 
purpose  to  execute  the  will  oi  the  l^gisla- 
Tttre. 

No  doubt,  injustice  may  result  from  the 
enforcement  of  the  statutoory  rule;  but  that 
Tule  spranff  from  a  conyiction  that  its  adop- 
tion would  prevent  more  wrong  than  it 
would  permit,  and  its  enactment  in  England 
and  perhaps  eyery  state  in  this  Union  indi- 
cates the  generality  of  this  assfurance.  Said 
Mr.  Justice  Starrettin  Nugent  y.  Wolfe,  111 
Pa.  471,  56  Am.  Rep.  291,  4  Atl.  15:  "The 
•object  of  the  statute  is  protactioci  against 
'fraudulent  praddoes  commonly  endeavored 
to  be  upheld  by  perjufy,'  and  it  should  be 
-enforced  according  to  its  true  intent  and 
meaning,  notwithstanding  cases  of  great 
liardship  may  result  therefrom."  With 
more  detail  did  Chief  Justice  Sheiw,  in  Nel- 
•son  y.  Boynton,  8  MeL  396,  37  Am.  Dec  148, 
4My:  "The  object  of  the  statute;,  manifestly, 
was  to  secure  the  highest  and  most  satisfac- 
tory species  of  evidence  in  a  case  where  a 
party,  without  apparent  benefit  to  himself, 
^enters  into  stipulations  of  suretyship,  and 
where  there  would  be  great  temptation  on 
the  part  of  a  creditor,  in  danger  of  losing 
bis  debt  by  the  inaolyency  of  his  debtor,  to 
support  a  suit  against  the  frioids  or  rela- 
tiyes  of  a  debtor, — a  father,  son,  or  brother, 
—by  means  of  false  eyidenoe,  by  exaggerat- 
ii^  words  of  reoommendation,  encourage- 
ment to  forbearance,  and  requests  for  indul- 
gence into  positiye  cootrvots." 

Our  ooodusion  is  that  the  promise  proved 
■«t  the  trial  was  insufilcient  to  sustain  the 
action,  that  the  jttdgment  for  the  plaintiff 
should  he  reversed,  and  that,  in  accordance 
with  the  resenratioQ  at  the  trial,  a  yerdict 
-and  judgment  should  be  entered  in  fayor  of 
tha  aef  endani. 
46L.  R.  A. 
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V. 

James  L.  SNOOK. 


*1.  An  innkeeper  is  responsible  only 
yrbere  the  owner  or  drlyer  of  a  i»alr  of 
horses  delivers  them  Into  his  costodj  to  be 
kept  or  cared  for  by  him  for  the  night,  or  the 
like. 


a.     If  be  Bftakes  no  reqnest  for  eare,  or 

does  not  notify  the  innkeeper  of  the  rcQulre- 
ment  for  care,  or  does  not  deliyer  his  horses 
to  the  innkeeper's  hostler  engaged  for  that 
pari>oBe,  there  Is  no  liahtUty  on  the  inniceeper 
for  the  loss  in  case  the  horses  escape  or  are 
stolen. 

8.  Tbe  mere  tyinv  of  a  pair  of  borses 
under  a  sbed,  withoot  calling  the  Innkeep- 
er's attrition  to  the  fact,  or  patting  the 
horses  in  the  custody  of  his  hostler,  will  not 
raise  an  implied  contract  to  be  responsible 
for  the  safety  of  the  horses,  and.  In  case  of 
their  loss,  a  resulting  liability  for  damages 
for  their  yalue. 

4.  Tbe  risk  of  tbeir  eseapins  or  beinir 
stolen  from  such  a  place  is  as  obyioos  to  ths 
guest  as  it  is  to  the  innkeeper. 


;*fiL. 


(Jfa^^  Oh.,  dissents,) 
(NoTember  16,  1901.) 


ERROR  to  the  Circuit  Court  for  Bergen 
County  to  review  a  judgment  in  fayor 
of  defendant  in  an  action  bxx>uglit  to  re- 
ooyer  for  injuries  to  plaintiff's  lK>rses.  car- 
riage, and  harness  while  in  the  alleged  pos- 
session of  defendant,  an  innkeeper,  for  safe 
eustody.    Affirmed, 

Statement  by  Fort,  J.: 

At  the  trial  of  tiiis  cause  the  plaintiff  was 
nonsuited  upon  his  offer  to  prove  the  fol- 
lowing facts:  The  plaintiff  is  a  corporation 
under  the  laws  of  tne  state  of  New  Jersey, 
duly  incoroorated,  and  on  Noveo^Mr  25, 
1900,  which  was  a  Sunday,  was  the  owner 
of  a  coaoh  and  pair  of  horses.  The  defend- 
ant was  keeping  an  inn  in  the  borough  of 
Wallington  under  license  duly  granted  to 
him  S^tember  11,  1900.  DefeiKlant's  inn 
consisted  of  a  main  building  and  a  ooyered 
shed,  attached  to  one  side  thereof,  and  con- 
nected therewith  by  a  door  leading  from 
the  shed  directly  into  the  lower  floor  of 
said  main  building.  The  lower  floor  of  said 
main  building  was  used  for  barroom,  par- 
lors, etc  ;  the  upper  floor,  for  chamMNrs. 
The  main  building  faced  Paterson  plank 
road,  and  was  a  little  distance  back  there- 

'Headnotes  by  Fobt,  J. 


Note. — For  another  case  In  this  series  as  to 
what  is  necessary  to  constitute  delivery  of  prop- 
erty to  Innkeeper  for  custody,  see  Cohen  v. 
Manuel  (Me.)  40  L.  E.  A.  491. 

As  to  innkeeper's  liability  for  goods  of 
guest  generally,  see  Glenn  y.  Jackson  (Ala.) 
12  L.  R.  A.  882,  and  note  ;  Fay  v.  Pacific  Inu>rov. 
Co.  (Cal.)  16  L.  E.  A.  188;  Taylor  y.  Downey 
(Mich.)  29  L.  E.  A.  92;  and  Cunningham  y. 
Buckey  (W.  Va.)  85  L.  E.  A.  860. 
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irom.  On  the  easterly  side  of  it  ran  a 
street  at  right  angles  to  the  plank  road; 
^uid  on  the  westerly  side  was  the  shed  above 
mentioned,  also  facing,  and  open  to  the 
side  towvirds,  the  plaiuc  road,  but  inclosed 
•on  all  other  sides  and  roofed  in.  This  shed 
was  habitually  used  by  defendant's  guests 
to  hitch  their  horses  in,  and  was  on  his 
premises,  as  well  as  attached  to,  and  con- 
nected by  doorway  with,  his  main  inn  build- 
ing. The  defendant  maintained  a  driveway 
irom  the  plank  road  to  this  shed,  and  had 
it  (the  shed)  provided  with  hitching  straps 
OT  ropes.  The  plaintiff's  servants  had  fre- 
•quently  left  their  horses  hitched  in  this 
shed,  to  the  knowledge  of  the  defendant; 
^nd  he  never  notified  them  that  there  was 
any  other  place  in  which  to  leave  horses,  or 
that  horses  left  in  this  shed  would  be  so  left 
at  their  risk.  On  the  Sunday  in  question, 
plaintiff^s  servant  drove  a  party  of  gentle- 
men, with  the  coach  and  pair,  to  defendant's 
inn.  This  was  in  the  evening,  and  it  was 
very  rainy.  On  arriving  at  the  inn,  by  di- 
rection of  his  passengers  plaintiff's  servant, 
James  Taylor,  drove  into  this  horse  shed, 
and  they  alighted  and  went  into  the  inn 
-through  the  connecting  doorway,  saying  to 
Taylor  that  they  intended  to  stay  some 
time.  Taylor  then  hitched  the  horses  to  the 
tie  straps  in  the  shed,  and,  as  one  of  his 
lamps  had  gone  out,  then  went  into  the  inn 
and  fixed  the  lamp,  and  took  it  back  to  the 
coach.  Upon  entering  the  inn  he  was  ac- 
costed by  Snook,  who  remarked  that  it  was 
•a  nasty  night  for  driving.  Snoc^  knew 
Taylor,  and  knew  that  he  was  an  employee 
•of  the  plaintiff.  After  fixing  the  lamp, 
Taylor  re-entered  the  inn,  and  was  at  once 
accosted  again  by  Snook,  who  said  that  his 
passengers  had  ordered  something  to  drink, 
and  a^ked  him  what  he  would  luLve.  Tay- 
lor then  took  whisky  with  the  others,  and 
ihey  also  had  something  to  e»t  together.  A 
few  minutes  later,  Taylor  again  went  out 
to  the  shed,  and  discovered  that  the  coach 
and  pair  had  vanished.  He  at  once  started 
•out  to  find  what  had  become  of  them.  The 
same  evening  he  found  the  coach  badly 
wrecked  by  the  side  of  the  roadway,  about 
a  mile  away.  One  of  the  horses  and  part 
•of  the  harness  he  found  soon  after  he  found 
the  coach.  The  other  horse  and  the  rest  of 
the  harness  and  the  pole  of  the  ooach  he 
'found  the  next  day.  The  harness  showed 
that  the  lines,  the  pole  straps,  and  some 
other  parts  ha[d  been  cut  with  some  sharp 
instruments.  For  the  daroageB  sustained 
%  the  plaintiff  in  the  premises  it  seeks  to 
recover  in  this  suit. 


Mesm-s.  Copeland,  Iiuee,  ft  Kipp,  for 

plaintiff  in  error: 

An  innkeeper  is  liable  for  any  loss  or 
injury  to  the  goods  of  his  guest,  when 
*brought  infra  Kosfniiumf  unless  the  injury 
was  occasioned  by  the  act  of  God  or  a  pub- 
lie  enemy,  or  by  the  fault  of  the  guest  him- 
fielf;  that  is,  the  innkeeper,  as  such,  is  an 
insurer. 

CQly€^9  Case,  8  Coke,  32,  1  Smith,  Lead. 
Oas.  Harr.  A  W.  notes,  241;  Sibley  v.  Al- 
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drich,  33  N.  H.  653,  66  Am.  Dee.  745;  Ma- 
teer  v.  Brown,  1  Gal.  221,  52  Am.  Dec  303 ; 
Mason  v.  Thompson,  9  Pick.  280,  20  Am. 
Dec.  471;  Burrows  ▼.  Trieber,  21  Md.  320, 
83  Am.  Dec.  590. 

The  plaintiff  itself  need  not  have  been 
the  defendant's  guest.  It  has  the  right  to 
maintain  this  action  if  its  servant  was 
such  a  guest  while  ite  goods  were  in  his 
custody  as  such. 

Towson  V.  Havre-de-Orace  Bank,  6  Harr. 

6  J.  47;   Berkshire  Woolen  Co.  v.  Proctor, 

7  Gush.  417;  Epps  v.  Hinds,  27  Miss.  657, 
61  Am.  Dec.  528;  Washburn  v.  Jones,  14 
Barb.  193;  Needles  v.  Howard,  1  E.  D. 
Smith,  54;  Piper  v.  Manny,  21  Wend.  282; 
Coykcndall  v.  Eaton,  37  How.  Pr.  438,  55 
Barb.  188,  40  How.  Pr.  266,  42  How.  Pr. 
378;  Beedle  v.  Morris,  Cro.  Jac  224;  Ben- 
nett V.  Mellor,  5  T.  R.  273;  Seymour  v. 
Cook,  53  Barb.  451;  Mason  v.  Thompson, 
9  Pick.  280;  Torke  v.  Grenaugh,  2  Ld. 
Raym.  866. 

The  plaintiff's  servant,  Taylor,  was  a 
guest  at  defendant's  inn  at  the  time  the  in- 
jury happened.  He  ate  and  drank  there, 
and  either  of  these  acte  was  sufficient  to 
constitute  him  a  guest. 

Read  y,*Amidon,  41  Vt.  15,  98  Am.  Dec. 
560?  Orchard  v.  Bush  [1898]  2  Q.  B.  284; 
McDonald  v.  Edperton,  6  Barb.  560;  Ben- 
nett  V.  Mellor,  5  T.  R.  273,  13  English  Rul- 
ing Cases,  118. 

Nor  did  it  matter  whether  he  paid  for 
what  he  had,  or  those  in  whose  company 
he  was  paid  for  him. 

Head  v.  Amidon,  41  Vt  15,  98  Am.  Dec. 
560;  To^pson  v.  Havre-de-Orace  Bank,  6 
Harr.  A,  J.  47,  14  Am.  Dec.  254;  Kopper  v. 
Willis,  9  Daly,  460. 

One  who  leaves  his  horse  at  an  inn  to  be 
cared  for  is  a  guest  quoad  the  horse,  be- 
cause the  innkeeper  has  profit  from  its 
keep. 

OelUy  ▼.  Clerk,  Cro.  Jac  188;  York  ▼. 
Grindstone,  1  Salk.  388,  2  Ld.  Raym.  866; 
Walker  v.  Sharps,  31  U.  C.  Q.  B.  340;  Rus- 
sell V.  Pagan,  7  Houst  (Del.)  389,  8  Atl. 
258:  Mason  v.  Thompson,  9  Pick.  280,  20 
Am.  Dec.  471;  McDaniels  v.  Robinson,  26 
Vt.  316,  62  Am.  Dec.  574. 

And  the  innkeeper  cannot  avoid  answer- 
ing for  hiB  guest's  goods  because  he  did 
not  get,  or  expect,  any  specific  compensation 
for  their  keep. 

Washburn  ▼.  Jones,  14  Barb.  193;  Hilton 
V.  Adams,  71  Me.  19;  Mason  v.  Thompson, 
9  Pick.  280,  20  Am.  Dec.  ^71. 

T^e  plaintiff's  coach  and  horses  were  in- 
fra  hospitium,  within  the  meaning  of  the 
rule,  at  the  time  of  the  injury  complained 
of;  that  is  to  say,  they  were  in  the  custody 
of  the  defendant 

Piper  V.  Manny,  21  Wend.  282. 

Whenever  it  is  clear  that  the  guest  has 
delivered  his  goods  for  safe  custody  to 
either  the  innkeeper  or  his  servante,  the 
host  is  chargeable,  wholly  irrespective  of 
the  place  in  which  the  goods  are  left,  when 
so  delivered. 

Clute  ▼.  Wiggins,  14  Johns.  176,  7  Am. 
Dec.  448;  Piper  ▼.  Manny,  21  Wend.  282; 
14 
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Jones  V.  Tyler^  1  Ad.  k  El.  622;  Hilton  v. 
Adanis,  71  Me.  10;  Cohen  v.  Manuel,  91  Me. 
274,  40  L.  R.  A.  491,  39  Ail.  1030;  Maaon 
T.  Thompson,  9  Pick.  280. 

Admitting  that  the  guest  may,  hy  exer- 
cising control  over  his  goods,  relieve  the 
innkeeper  of  his  duty  to  keep  them  safely, 
this  is  so  only  when  the  control  which  he 
exercises  amounts  to  the  exclusive  custody 
of  them. 

Famworth  v.  Packtcood,  1  Starkie,  249; 
Richmond  v.  Bmith,  8  Barn.  &  C.  9;  Pack- 
ard V.  Northcraft,  2  Met.  (Ky.)  442;  Wei- 
aenger  v.  Taylor,  1  Bush,  276,  89  Am.  Dec. 
620;  Vance  v.  Throckmorton^  6  Bush,  43, 
96  Am.  Dec.  327;  Fuller  v.  Coats,  18  Ohio 
St.  343. 

When  the  circumstances  leave  it  doubtful 
whether  or  not  the  guest  afterwards  took 
the  goods  again  into  his  own  exclusive  cus- 
tody, and  so  himself  ajssumed  the  risk  of 
their  safe  keeping,  there  is  a  presumption 
that  he  did  nc^  so  retake  the  goods  and  as- 
sume the  risk. 

Jones  T.  Tyler,  1  Ad.  &  El.  522;  Rich- 
mond V.  Smith,  8  Barn.  &  C.  9;  Hilton  v. 
Adams,  71  Me.  19;  Epps  v.  Hinds,  27  Miss. 
657,  61  Am.  Dec  528;  Van  Wyc^  v.  How- 
o/rd,  12  IIow.  Pr.  147;  Piper  v.  Manny,  21 
Wend.  282. 

If  the  goods  are  left  within  the  inn, 
strictly  so  called,  they  are  conclusively  pre- 
sumed to  have  como  into  the  innkeeper's 
custody,  so  as  to  charge  him  with  their  safe 
keeping,  even  although  he  has  no  aotual  no- 
tice or  knowledge  that  they  are  there. 

Orchard  v.  Bush  [1898]  2  Q.  B.  284; 
Candy  v.  Spencer,  3  Fost.  k  F.  306;  Vor- 
eross  V.  Vorcross,  53  Me.  163;  Epps  v. 
Hinds,  27  Miss.  657,  61  Am.  Dec.  528 ;  Kop- 
per  v.  Willis,  9  Daly,  460;  Sasseen  v.  Clark, 
37  Ga.  242;  Rockwell  v.  Proctor,  39  Ga. 
107 ;  Bufrows  v.  Trieher,  21  Md.  320. 

The  same  is  also  true  if  they  are  left  at 
a  place  which,  while  not,  strictly  speaking, 
a  part  of  the  inn,  is  a  place  provided  by  the 
innkeeper  for  that  very  purpose,  and  cus- 
tomarily used  by  his  guests  as  such. 

Maloney  y.  Bacon,  33  Mo.  App.  501. 

A  fortiori,  it  is  true  if  the  innkeeper  also 
has  actual  knowledge  that  his  guest's  goods 
have  been  left  there. 

Calye's  Case,  8  Coke,  82;  Hwwley  v. 
Smith,  26  Wend.  642;  Hilton  v.  Adorms,  71 
Me.  19;  Mason  v.  Thompson,  9  Pick.  280; 
Piper  V.  Ma^ny,  21  Wend.  282;  Clute  v. 
Wiggins,  14  Johns.  175;  Jones  v.  Tyler,  1 
Ad.  k  El.  522;  Washburn  v.  Jones,  14  Barb. 
193. 

Messrs.  Koester  A  Read  for  defendant 
in  error. 

Tort^  J.,  delivered  the  opinion  of  the 
court: 

We  find  no  error  in  the  direction  of  a 
nonsuit  by  the  learned  trial  judge  in  this 
case.  The  liability  of  an  innkeeper  for  the 
property  of  his  guest  placed  in  his  care 
arises  out  of  an  express  or  an  implied  con- 
tract of  bailment.  Such  contractual  rela- 
tion can  only  arise  where  it  is  apparent, 
under  the  facts,  that  such  was  the  inten- 
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tion  of  the  parties.    A  contract^  of  course^ 
may  be  implied  from  the  circumstances,  as 
well  as  established  by  an  actual  agreement.. 
In  order  to  raise  an  implied  contract  of  lia- 
bility on  the  part  of  an  innkeeper  for  the- 
goods  of  his  guest  lost  or  stolen,  it  must  at 
least  appear  that  the  ^est  placed  the  same 
in  his  care  and  keeping.     The  mere  tying 
of  a  pair  of  horses  under  a  shed,  without 
specincally  calling  the  innkeeper's  attentioa 
to  the  fact,  or  putting  the  horses  in  the  cus- 
tody of  his  hostler,  will  not  raise  an  implied, 
contract  to  be  responsible  for  the  safety  of 
the  horses,  and,  in  case  of  th'eir  loss,  a  re- 
sulting liability  for  damages  for  their  val- 
ue.   An  open  shed  is  obviously  not  a  place- 
of  safety,  and  a  guest  placing  his  horses 
there  has  no  right  to  rely  upon  the  innkeep- 
er's care  of  them,  unless  the  innkeeper  is 
expressly   requested  to   exercise  such   care. 
The  risk  of  their  being  stolen  or  otherwise* 
taken  is  as  obvious  to  the  guest  as  it  is  to 
the  innkeeper.     The  correct  rule  in  this  re- 
gard is  that  declared  by  the  supreme  court 
of  New  Hampshire  in  a  case  where  a  guest 
came  to  an  inn  with  a  team  and  wagon,  the 
wagon  being  loaded.     The  horses  attached 
to  the  wagon  were  put  up  for  the  night,  and. 
the  wagon  was  run  unoer  the  shed.     Dur> 
ing  the  night  articles  were  stolen  from  the* 
wagon  under  the  shed.    The  court  in  that 
case   says:     Inns  in  this  country  are  not 
generally    furnished    with    accommodations- 
for  the  protection  of  the  carriages  of  all 
guests  of  the  inn.    The  custom  of  leaving- 
them  in  yards  where  they  cannot  be  protect- 
ed but  by  guards  is  so  universal  and  weU 
known  that  we  think  it  a  sound  position 
that  the  assent  of  the  traveler  is  to  be  pre- 
sumed in  such  case,  unless  he  makes  a  spe- 
cial request  that  his  carriage  should  be  put 
in  a  safe  place,  and  that  one  is  not  liable- 
unless  he   is   requested  to  put  them   in   a 
place  of  safety.    Alhin  y.  Preshy,  8  N.  H^ 
408.  20  Am.  Dec.  679.     The  plaintiff  in  er- 
ror in  this  case  relies  largely  upon  the  case- 
of  Mason  v.  Thompson,  9  Pick.  280,  20  Am. 
Dec.  471,  to  sustain  his  contention  that  un- 
der the  facts  at  the  head  of  this  opinion  he- 
is  entitled  to  recover;  but  a  careful   read- 
ing of  that  decision  shows  that  it  holds  the 
position   reached   by   the   trial   judge,   and 
sustained  here.    The  opinion  in  that  case- 
rests,  in  holding  the  innkeeper,  wholly  upon, 
the  theory  that  the  property  had  been  "com- 
mitted to  his  care."    The  rule  there  stated 
by  Wilde,  J.,  is  this:     "Innkeepers,  as  w^t 
as  common  carriers,  are  regarded  as  insur- 
ers of  the  property  committed  to  their  care, 
and  are  bound  to  make  restitution  for  any 
injury   or   loss   not   caused   by  the  act  of 
God  or  the  common  enemy,  or  the  neglect 
or   fault   of   the   owner   of   the   property.**' 
Where  property  is  committed  to  the  care  of 
the  innkeeper,  tne  liability  arises.     An  inn- 
keeper is  responsible  only  where  the  owner 
or  driver  o«f  horses  delivers  them  Into  his- 
custody,  to  be  kept  or  cared  for  by  him  for 
the  night,  or  the  like.     If  he  makes  no  re- 
quest for  care,  or  does  not  notify  the  inn- 
keeper of  the  requirement  for  oare,  or  dom- 
not   deliver   his   horses  to  the  innkeeper'»> 
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hostler  employed  for  that  purpose,  there  is 
DO  liability  on  the  innkeeper  for  the  lose  in 
case  the  horaes  escape  or  are  stolen.  The 
commoti-law  rule  wiui  regard  to  the  liabili- 
ty of  an  innkeeper  for  property  committed 
to  his  keeping,  to  be  cared  for  outside  the 
inn,  is  stated  in  Clute  v.  Wiggins,  14  Johns. 
175,  7  Am.  Dec  448.  In  that  case  the  inn- 
keeper in  the  town  of  Half  Moon  received 
the  plaintiff,  with  his  sleigh,  which  was 
loadol  with  wheat.  The  plaintiff  being  a 
guest  for  the  night,  t^e  horses  were  put  in 
the  stable;  and  the  sleigh,  with  the  wheat, 
was  put  in  the  wagon  house,  where  it  had 
been  usual  to  put  loads  of  that  description. 
Hie  next  morning  it  was  discovered  that  the 
door  of  the  wagon  house  had  been  broken 
open,  and  the  wheat  stolen  from  the  plain- 
tiff's sleigli.  In  that  case  the  court  says: 
"He  [the  defendant]  received  the  plaintiff 
as  his  guest  for  the  night,  with  his  loaded 
aleigh  and  horses.  The  sleigh,  with  its  con- 
tenU,  was  put  into  an  outhouse  appertain- 
ing to  the  inn,  'where  it  had  been  usual  for 
the  defendant  to  receive  loads  of  that  de- 
scription.' The  doors  of  this  wagon  house 
were  broken  open,  from  which  it  may  be  in- 
ferred that  the  building  was  dose,  and  the 
doors  fastened  in  such  a  manner  as  to  prom- 
ise eecurily.  The  bags  of  grain,  therefore, 
may  be  deemed  to  have  been  infra  hospi- 
Hum;  and,  being  so,  it  is  not  necessary  to 
prove  nea^ligence  in  the  innkeeper,  to  make 
him  liable  for  the  lose."  Calye^s  Case,  8 
Coke,  32;  Bennett  v.  Mellor,  5  T.  R.  273. 
A  horse  delivered  to  an  innkeeper  with  a 
request  that  he  put  to  pasture  will  not  make 
the  innkeeper  liable,  if  he  comply  with  the 
request,  and  the  horse  is  stolen.  Haioley  v. 
Smith,  25  Wend.  642. 


In  the  caee  under  review  the  facts  fail  to 
disclose  that  the  horses  and  wagon  for 
which  liability  is  here  claimed  were  placed 
in  the  custody  of  the  innkeeper.  It  would 
seem  as  if  the  converse  of  that  proposition 
was  established  by  the  facts.  The  plaintiff 
let  its  team  to  the  gentlemen  who  were  the 
guests  of  the  defendant  at  his  inn.  They 
did  not  request  the  innkeeper  to  care  for 
the  horse<4  and  carriage  which  had  brought 
them  to  the  inn.  They  had,  in  fact,  left  the 
horses  in  the  care  of  the  plaintiff's  servant, 
in  whose  custody  the  plaintiff  himself  had 
placed  them.  The  servant  had  put  the 
horses  under  the  shed  provided  for  common 
use  by  the  innkeeper,  and  had  made  them 
fast  by  the  ropes  provided  in  the  shed  for 
tying  horses  left  to  stand  therein  by  any 
person.  Such  a  shed  is  obviously  not  a 
place  of  safety,  and  a  person  leaving  his 
horses  therein,  without  request  of  any  kind 
of  the  innkeeper  or  hia  hostler  for  their 
care,  cannot  hold  the  innkeeper  for  loss  of 
the  property  on  an  implied  contract  of 
bailment,  arising  out  of  such  a  atate  oi 
facts.  The  law  raiaes  no  such  implication. 
Whether  a  plaintiff  who  is  not  himself  a 
guest  of  an  innkeeper,  but  whoee  servant 
may  be,  can  maintain  euch  an  action  aa 
this  against  an  innkeeper,  is  not  decided,  aa 
no  such  question  was  raised  on  the  argu- 
ment or  in  the  briefs  as  filed.  That  ques- 
tion is  left  open  for  determination  when  pre- 
sented. 

There  is  no  error,  and  the  nonsuit  is  mu* 
tained, 

Maeio,  Gh.,  dissents. 


ALABAMA  SUPREME  COURT. 


B.  M.  STEWART  et  aZ.;  Appts,, 
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T.  N.  WHITE  et  o2L,  Deacona  of  Liberty 
Baptist  Church. 
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1.  R«BnlBff  the  llnea  of  m,  mrmnt  from 
objeet  to  objeet  alonv  tbe  banlc  of  m 
stream  so  as  to  inclose  a  given  quantity  of 
land  win  prevent  the  grantee's  title  from 
ninning  to  the  center  of  the  stream,  although 
the  words  "down  the  creek"  are  usfed  In  de- 
icrlblnir  the  direction  of  the  lines. 

2.  Am  AllevatlOB  of  m  grrant  of  nn  In- 
ter«flt  in  m  aprfnv  is  not  sufficient  If  the 
contents  of  the  deed  are  set  out  and  fall  to 
ahow  any  such  grant. 

S.    As    ■■  I ■ciorpoFB.ted   eb«reb   aoeletr 

NoTB. — As  to  the  capacity  of  an  unincor- 
porated  church  to  take  title  to  property  by  gift, 
see  note  to  Hadden  v.  Methodist  Society  of  Ire- 
Uad  (N.  J.  Bq.)  32  L.  R.  A.  625. 

As  to  the  acquisition  of  a  title  by  prescrip- 
tion by  Intermittent  or  periodical  poaseasion  or 
ase  of  an  easement,  see  Swan  v.  Hunch  (Minn.) 
K  L.  a.  A.  74a. 

65L.R.  A. 


cannot  acquire  title  to  real  estate  by  adverse 
poBsesaion. 

4.  Aa  deacons  In  «  obureli  no  persona 
have  enpneltYf  either  to  acquire  in  them- 
selves, or  to  transmit  to  soccesaors  in  that  ec- 
dealastical  office,  any  rights  amounting  to 
title  in  easementa 

5.  Cbnrcb  deacons  majr  be  made  trna- 
teeu  tor  the  control  and  management  of 
property  acquired  for  the  benefit  of  the 
church. 

6.  To  enable  cbnrcb  deacona  to  ntaln- 
tain  a  anlt  aa  Indlvldnala  on  behalf  of 
themselves  and  other  members  of  the  church 
to  protect  property  rights  belonging  to  them 
jointly  and  acquired  by  adverse  posaeaalon, 
it  moat  be  ahown  that  they  have  acquired 
title  by  user,  either  by  themselvea,  or  through 
ochera  with  whom  they  are  in  privity  of  es- 
tate. 

(March  4,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  ihe  Chancery  Court  for  Cherokee 
County  enjoining  the  badcing  of  water  upon 
conrplainanta'  property  in  such  a  way  aa  to 
interfere  with  the  use  of  the  stream  for  hsi^ 
tknxal  purposes.    Reversed 
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The  faoU  are  stated  in  the  opinion. 

Messrs,  Burnett  Sc  Cnlli  for  appellauta. 

Messrs.  Whitaon  A  Graham,  for  appel- 
lees: 

Equity  has  juriadi<!tion  to  enjodn  the  ereo- 
tion  or  continuance  of  private  nuisanoee, 
oompeiling  their  abatement  at  the  instance 
d  the  party  aggrieved. 

Nininger  v.  Norwood,  72  Ala.  281,  47  Am. 
Rep.  412;  Hooper  y.  Dora  Coal  Min,  Co,  95 
Ala.  239,  10  So.  652;  Wood,  Nuisances,  S 
777;  Farris  v.  Dudley,  78  Ala.  125,  66  Am. 
Rep.  24;  Ogletree  v.  McQuaggs,  67  Ala.  680, 
42  Am.  Rep.  112;  Whaley  v.  Wilson,  112 
Ala.  627i  20  So.  922;  Hundley  v.  Harrison, 
123  Ala.  202,  26  So.  294. 

Even  in  cases  of  a  trespass  on  land,  as  to 
which  there  is  certainly  a  remedy  at  law, 
equity  will  enjoin,  where  the  trespass  is  con- 
tinuous and  reourrent^  to  prevent  a  multi- 
plicity of  suits. 

Bowling  v.  Crook,  104  Ala.  137,  16  So. 
131;  Hooper  v.  Dora  Coal  Min,  Co,  95  Ala. 
239,  10  So.  652. 

A  court  of  equity  will  restrain  the  pollu- 
tion of  a  stream  where  it  causes  an  irrepar- 
aMe  injury,  or  endangers  oomplainant's 
rights  by  adverse  possession. 

28  Am.  k  Eng.  Enc.  Law,  pp.  268,  269; 
Barrett  y.  Cemetery  Asso,  (U^O  3  Am.  & 
Eng.  Dec  in  £q.  p.  639. 

As  riparian  owners  of  the  land  adjacent 
to  the  stream  and  by  prescriptive  use^  com- 
plainants have  a  legal  right  to  its  use  for 
baptismal  purposes. 

The  spring  itself  forms  a  stream,  and  runs 
in  a  denned  channel  for  50  yards,  until  it 
flows  into  the  credc.  The  waters  of  such 
spring  and  the  spring  branch  constitute  a 
watercourse,  and,  complainants  having  the 
right  to  tlie  use  of  such  spring,  all  the  rights 
and  incidents  of  riparian  ownership  aittach 
to  it. 

Wood,  Nuisances,  §§  336-341;  Angell, 
Watercourses,  S  4;  Ashley  y.  Wolcott,  11 
Cush.  192. 

The  owners  of  the  bank  of  Hurricane  cre^ 
where  it  flows  alongside  their  lot  own  to  the 
middle  of  the  stream,  and  have  the  right  to 
the  use  of  its  waters. 

Wood,  Nuisances,  pp.  145-346,  §  334;  28 
Am.  &  Eng.  Enic.  Law,  pp.  947,  948;  Frank- 
lin y.  Pollard  Mill  Co,  88  Ala.  318,  6  So.  685. 

A  right  to  a  stream  of  water  is  as  sacred 
tm  a  right  to  the  soil  over  which  it  flows. 

Gardner  v.  tfewhwrgh,  2  Johns.  Ch.  162, 
7  Am.  Dec.  526;  Stein  y.  Burden,  29  Ala. 

127,  65  Am.  Deo.  394;  Burden  y.  8tcin,  27 
Ala.  104.  62  Am.  Dec.  758;  Ulbricht  v.  Eu- 
foAila  Water  Co,  86  Ala.  587,  4  L.  R.  A.  572, 
6  So.  78;  Holsmany,  Boiling  Spring  Bleach- 
ing Co,  14  N.  J.  Eq.  335;  Carlson  v.  8t. 
Louis  River  Dam  d  improv.  Co,  73  Minn. 

128,  41  L.  R.  A.  371,  75  N.  W.  1044. 
Without  a  prescriptive  right  or  express 

grant  no  man  has  the  right  to  raise  the  wa- 
ters of  a  stream  and  overflow  or  injure  in 
•ay  manner  the  upper  owner. 

McCoy  y.  Danley,  20  Pa.  85,  57  Am.  Dec. 
681. 

To  obstruct  a  watercourse  is  a  private 
nuisance,  actionable  at  law. 
65  L.  R.  A. 


Ulbricht  y.  Eufaula  Water  Co,  86  Ala. 
500,  4  L.  R.  A.  572,  6  So.  78 ;  Lawson  v.  Men- 
asha  Wooden  Co,  59  Wis.  393,  48  Am.  Rep. 
528,  18  N.  W.  440;  3  Pom.  Eq.  Jur.  S  1351; 
Barton  v.  Union  Cattle  Co,  28  Neb.  350,  7 
L.  R.  A.  457,  44  N.  W.  454. 

The  waters  of  a  stream  cannot  be  thrown 
back  by  a  dam  so  as  to  o\'erflow  another's 
land,  or  "so  as  to  impede  its  current  or  raise 
its  level,"  and  such  injury  will  be  enjoined. 

Wright  v.  Moore,  38  Ala.  596,  82  Am.  Dec. 
731;  Nininger  v.  Norwood,  72  Ala.  277,  47 
Am.  Rep.  412;  Kingsbury  v.  Flowers,  65  Ala. 
484,  39  Am.  Rep.  14;  Ogletree  v.  McQuaggs, 
67  Ala.  681,  42  Am.  Rep.  112;  Ulbricht  y. 
Eufaula  Water  Co,  86  Ala,  590,  4  L.  R.  A. 
572,  6  So.  78;  Wood,  Nuisances,  §§  441,  442, 
note  1,  777,  779. 

The  erection  of  a  mill  dam  without  au- 
thority renders  the  party  liable  in  damages 
in  double  the  amount  (k  the  damages  suf- 
fered. 

Ala.  Code  1886,  S  3203;  Ala,  Code  1890,  S 
1745. 

A  court  of  equity  will  interfere  by  injunx^ 
tion  tx>  restrain  the  flow  of  a  stream  from, 
being  raised  so  as  to  flood  another's  land, 
or  so  as  to  destroy  his  wells  or  springs. 

Wood,  Nuisances,  §  810,  p.  932. 

Or  to  deprive  the  owner  of  thcUr  natural 
use. 

Willis  y.  Perry,  92*  Iowa,  297,  26  L.  R.  A. 
124,  60  N.  W.  727. 

An  easement,  such  as  the  right  bo  use  the 
waters  of  a  spring,  may  be  acquired  by  use 
for  the  prescriptive  period,— oertainly  in 
twenty  years, — a  grant  being  presumed. 

6  Am,  &  Eng.  Enc.  Law,  p.  143;  Wright 
y.  Moore,  38  Ala.  593,  82  Am.  Dec.  731;  3 
Kent,  Com.  S  442,  p.  6^5. 

The  persons  to  whom  the  grant  is  made 
are  seised  to  the  use  of  the  church  or  society, 
and  after  it  has  acquired  the  legal  capacity 
to  hold  real  estate  (become  inoorporated) 
the  statute  of  uses  vests  the  estate  in  the 
society.  Until  that  is  done  the  trustees 
hold  it,  because  at  common  law  it  is  a 
grant  to  a  charitable  use. 

20  Am.  &  Eng.  Enc.  Law,  pp.  804.  805, 
notes  2,  3;  First  Baptist  Church  v.  Wither- 
ell,  3  Paige,  296,  24  Am.  Dec.  223;  Reformed 
Prot,  Dxitch  Church  v,  Mott,  7  Paige;,  77,  32 
Am.  Dec.  613;  Reformed  Prot,  Dutch 
Church  Y,  Veedcr,  4  Wend.  494. 

A  deed  of  land  to  an  organized  and  active, 
though  unincorporated,  religious  society 
conveys  title  to  the  grantees  as  a  body,  and 
does  not  create  a  tenancy  in  oommon  among 
the  individuals  who  compose  the  society. 

20  Am.  &  Eng.  Enc.  Law,  pp.  806,  807, 
note  1;  Cass's  Appeal,  73  Pa.  39,  13  Am. 
Rep.  726;  Allison  v.  JAttle,  85  Ala.  512.  5  So. 
221;  Bouldin  y.  Alexander,  16  Wall.  131,  21 
L.  ed.  69. 

Trustees  may  maintain  an  actaon  for  ths 
preservation  of  t^e  trust  property  and  sub- 
stantial rights  therein,  without  making  all 
the  members  of  the  church  parties. 

20  Am.  k  Eng.  Enc.  Law,  pp.  806,  821, 
note  5;  8t,  James  Church  v.  Arrington,  36 
Ala.  546,  76  Am.  Dec.  332;  Allison  y.  Lit- 
tle, 85  Ala.  612,  5  So.  221;  Green  y.  Oady,  9 
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Wood.  414;  Reformed  Prof.  Dutch  Clwrch  v. 
Veeder,  4  Wend.  404 ;  First  Baptist  Church 
▼.  Witherell,  3  Paige,  296,  24  Am.  Dec.  223; 
Reformed  Frot.  Dutch  Church  v.  Mott,  7 
Paige,  77,  32  Am.  Dec.  613;  MoDougald  v. 
Corey,  38  Ala.  321. 

The  in  juries  complained  of  constitute  a 
public  nuiaance. 

Wright  v.  Moore,  38  Ala.  593,  82  Am.  Dec. 
731;  Reed  v.  Birmingham,  92  Ala.  348,  9  So. 
161;  Kinney  v.  Koopman,  116  Ala.  318,  37 
U  R.  A.  497,  22  So.  593;  Hundley  v.  1/arri- 
son,  123  Ala.  292,  20  So.  294. 

Sharpet  J.,  delivered  the  opinion  of  the 
court: 

Bj  thia  suit  the  complainanta,  claiming 
to  suo  "as  deacons  <k  Liberty  Baptiat 
Church,"  seek  to  enjoin  the  maintenance  of 
a  milldam,  which,  by  raising  the  waters  of 
Hurricane  creek,  is  alleged  to  have  injured 
a  spring,  and  ako  a  place  used  for  adminis- 
tering the  rites  of  baptism,  in  which  they 
claim  to  hold  rights  for  the  church,  whicn 
is  alleged  to  be  an  unincorporated  religious 
association.  Damages  are  also  aought  for 
alleged  past  injury  resulting  from  the  un- 
lawful erection  oi  the  dam.  The  bUl  al- 
leges the  existence  of  a  deed  which  purports 
to  hav«  been  made  in  1858  by  twe&ve  persons 
signing  as  grantors  to  ''William  Roi)ertson 
Mid  Jas.  Uorton,  as  deacons  of  Liberiy  (U. 
Creek)  Baptist  Church,  and  to  their  succes- 
sors as  deacons  ol  said  church,"  to  whom 
the  deed  purports  to  convey,  for  the  use  of 
the  church,  a  lot  of  land  described  as  "com- 
mencing at  the  bridge  on  the  Jacksimville  & 
Rome  road  on  the  south  bank  of  Hurricane 
creek,  running  down  said  creek  22  rods  to 
a  water  oak,  thence  southwest  to  a  corner, 
thence  northeast  19  rods  to  said  Jackson- 
ville &  Kome  road,  thence  along  said  road  22 

rods  to  the  beginning,  in  the  quarter 

of  section in  township  12  of  range  10, 

containix^  two  and  three-fourths  of  an  acre, 
more  or  less."  The  deed  also  contains  the 
following  clause:  "Said  party  of  the  first 
part  [the  grantors],  for  and  in  considera- 
tion as  aforesaid,  give  and  grant  to  said 
church  the  privilege  of  using  above  said 
bridge  and  road  unencumbered  by  them  an~ 
their  assigns,  reserving  to  themselves 
privilege  of  using  said  spring  also;  and 
party  of  the  first  part  for  themselves,  their 
heirs,  administrators,  and  executors,  do,  and 
by  these  presents  will,  forever  weurrant  and 
defend  said  titles  as  aforesaid  bo  said  church 
from  their  heirs  and  every  person  or  persons 
whatsoever."  The  bill  further  avers  that 
'*the  said  church,  through  its  deacons,  for 
the  use  and  benefit  of  said  church,  has  been 
in  the  sole  possession  and  continuous  use  of 
said  spring  since  1858  to  the  present  time, 
and  has  had  the  control  of  said  spring, 
through  its  deacons,  for  the  use  and  benefit 
of  said  church;  that  their  possession  has 
been  open,  notorious,  and  adverse  for  more 
than  twenty  years  before  the  filing  of  this 
bill;  that  the  deacons  of  said  church  have 
been  in  the  open,  notorious,  and  adverse  pos- 
session of  said  creek  on  the  north  boundary 
of  said  lot  for  the  use  and  benefit  of  said 
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church  for  baptismal  purposes  for  more  than 
twenty  years  prior  to  the  filing  of  this  suit,, 
and  that  no  one  has  exeroiaed  any  control  ei- 
ther of  said  spring  or  the  creek  along  the 
northern  boundary  of  said  lot  from  1858  to 
the  time  of  the  obetruotion  averred,  except 
said  church;  that  the  said  church  has  kept 
said  spring  in  good  condition  by  putting  in 
various  impix>vements  from  year  to  year, 
and  has  kept  said  stream  and  its  banks  in 
good  condition  for  baptismal  purposes  dur- 
ing all  the  years  of  its  ownership  of  said 
lot." 

To  entitle  complainants  to  relief,  it  must 
appear  from  the  bill  that  they  have  either 
in  an  individual  or  representative  capacity 
some  property  right  in  the  creek  or  spring 
sought  to  be  protected.  The  deed  referred 
to  cannot  be  depended  on  as  a  source  of  title 
for  two  reasons :  First,  it  is  not  shown  that 
the  grantors  thei'ein  ever  owned  the  prop- 
erty; and,  second,  the  deed,  as  here  exhib- 
ited, does  not  purport  to  convey  any  interest 
in  either  the  credc  or  spring.  The  rule  of 
construction  whereby  conveyances  deecribing 
lands  as  bounded  by  or  running  along  a  noo- 
navigable  stream  are  held  to  convey  the 
grantors'  title  to  the  stream's  center  Is  not 
applicable  to  this  deed,  even  if  it  be  assumed 
that  the  granUn-s  had  such  titlei  Here  the 
description  is  by  lines  running  from  object 
to  object,  and  having  desi^piated  lengths  so 
as  to  inclose  a  given  quantity  of  land.  The 
line,  which  commences  at  the  bridge  on  the 
south  bank  of  the  creek,  runs  22  rods,  down 
the  creek  to  a  water  oak,  which  distance  is 
computable  by  a  straight  line^  as  are  the 
lengths  of  the  other  lines.  For  all  thai  ap- 
pears, the  water  oak,  and  consequently  the 
line,  may  or  may  not  be  on  the  water's  edee, 
but  appcurently  the  words  "down  the  creek" 
are  intended  to  indicate  the  ffeneral  direc- 
tion of  the  line;,  rather  than  that  the  creek, 
whether  meandering  or  not^  should  form 
that  boundary.  As  to  the  spring,  which  is 
near  by  but  off  the  church  lot,  it  is  alleged  in 
the  bill  as  a  conclusion  that  its  use  was 
"granted  to  said  deacons  for  the  use  and  ben- 
efit of  said  church.  The  only  mention  made 
of  a  spring  in  the  deed  as  copied  in  this  tran- 
script is  in  the  language  above  quoted, 
wherein  is  expressed  a  reservation  m  the 
grantors  of  uie  privilege  of  using  "said 
spring."  In  this  there  is  no  semblance  of  a 
conveyance  to  any  interest  in  the  spring. 
The  allegation  of  the  deed's  contents  con- 
trols the  alleged  conclusion  as  to  Uie  deed's 
effect,  so  that  the  bill  cannot  be  taken  as 
averring  a  grant  of  an  easement  in  the 
spring. 

Complainants  also  assert  rights  by  pre- 
scription in  both  the  spring  and  creek.  The 
use  which  gives  title  by  prescription  must 
have  been  for  at  least  twenty  years;  but, 
however  long  continued,  if  it  is  merely  by 
the  permission  or  without  the  knowledge  of 
the  landowner,  the  use  will  never  confer  title. 
To  be  adverse  to  the  owner,  the  user  must 
have  been  such  as  to  exclude  him  from  pos- 
session, and  must  have  been  continuous,  un- 
interrupted, and  under  a  claim  of  right. 
Steele  v.  Sullivan,  70  Ala.  689;  Cage  v.  ifo- 
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biU  A  O.  R.  Co.  84  Ala.  224,  4  So.  415.  By 
the  theoiry  of  prebcriptioa,  aind  likewise  of 
title  by  lulverse  poeseasion,  a  grant  is  pre- 
sumed from  long  aoquiesoence  ol  the  land- 
owner in  the  exercise  of  asserted  rights 
which  «ure  inconsistent  with  his  own.  As  in 
the  case  of  an  actual  deed,  there  must  he 
some  peiBon,  either  natural  or  artificial,  who 
oan  take  title.  The  church  society  collective- 
ly, being  unincorporated,  was  without  ca- 
pacity to  acquire  or  hold  title.  Philadel- 
phia Baptist  A880.  y.  Hart,  4  Wheat.  27,  4 
L.  ed.  506;  Beatty  v.  Kurtz,  2  Pet.  566,  7 
L.  ed.  521.  As  deacons,  mo  persona  have  ca- 
pajcity  either  to  acquire  in  themselves  or  to 
transmit  to  successors  in  that  ecclesiastical 
office  any  rights  amounting  to  title  in  ease- 
ments. Deaconship  in  a  church  pertains 
alone  to  the  church  policy,  and  is  not  an 
office  existing  or  recognizable  in  our  secular 
government.  It  confers  no  right  to  sue  in 
the  official  capacity,  and  therefore  the  pres- 
ent euit  cannot  be  considered  as  so  brought. 
Allison  y.  Little,  85  Ala.  512,  5  So.  221. 
The  deaconship  might,  by  the  society's  regu- 
lations, be  made  to  carry  with  it  an  agency 
in  the  control  and  management  of  property, 
and  it  might  be  mentioned  in  a  deed  as  de- 
•oriptive  of  persons  who  might  take  succes- 
sively under  a  conveyance  made  for  the  bene- 
fit of  the  society,  but  the  legal  relation  of 
those  occupying  the  office  would  be  that  of 
trustees,  and  not  that  of  church  officials.  If 
it  be  conceded  that  the  words  "as  deacons," 
etc,  used  in  the  bill  as  stating  how  the  com- 
plainants sue,  and  how  they  have  acquired 
tifle,  may  be  treated  as  merely  descriptio 
persoruB,  or  as  surplusage,  and  if  it  be  fur- 
ther conceded  that  the  complainants  might, 
jdB  individuals,  maintain  a  suit  in  behalf  of 
themselves  and  other  members  of  the  church 
for  the  protection  oi  property  rights  belong- 
ing to  them  jointly,  yet  this  bill  fails  to 
^ow  the  existence  of  such  rights.  It  does 
not  attempt  to  show  that  any  particular  per- 
son or  persons  has  acquired  title  by  user 
had  either  by  himself  or  through  others  with 
whom  he  is  in  privity  of  estate,  nor  is  the 
bill  framed  for  relief  upon  the  theory  of  in- 
dividual ownership.  For  the  reasons  stated, 
the  demurrer  should  have  been  sustained.  If 
the  deed  referred  to  were  shown  to  have  been 
made  by  the  owner  of  the  land,  and  were 
further  shown  to  have  granted  an  easement 
in  the  spring  according  to  tlie  conclusion 
btated  in  the  bill,  then  the  complainants,  an- 
swering the  description  of  successors  to  the 
original  takers,  would  hold  as  trustees  of 
the  society,  and  as  such  might  sue  on  account 
of  injuries  to  tihe  spring;  this  under  the  ju- 
risdiction of  equit}'  over  charit4Lble  trusts 
as  declared  in  Burke  v.  Roper,  79  Ala.  138. 
That  the  deed  has  such  effect  appears  to 
have  been  assumed  in  briefs  of  counsel  and 
in  the  chancellor's  written  opinion.  This 
fact  leads  us  to  suspect  that  an  error  has 
occurred  in  copying  tiie  deed  either  into  the 
transcript  or  the  exhibit ;  but  the  error  is 
not  self-correcting,  and  we  must  determine 
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the  eflfect  of  the  instrument  m  it  is  presented 
to  us. 

Let  the  decree  be  reversed,  and  the  cause 
remanded. 


Thomas  J.  WOFFORD,  Jr.,  Appt,, 

V. 

W.  M.  MEEKS  et  ol 


( 


Ala. 


) 


1.  In  determlnlnsr  ivbetlter  or  not  a. 
publication  is  libelona  per  se  the  lan- 
guage of  the  publication  can  alone  be  looked 
to,  without  the  aid  of  Innuendoes. 

2.  A  publication  impntinff  to  comntT 
commisaionera  the  proatitntion  of 
the  finances  of  the  county  to  the  end  of 
awarding  contracts  for  public  work  to  per- 
sons of  their  own  political  faith  Is  Ilbelons 
per  «e. 

3.  One  member  of  a  board  of  oontmls- 
•toners  mar  naaintain  an  action  for  a 
libelous  publication  charging  the  com- 
missioners with  wasting  public  funds  by 
favoritlun  la  letting  public  contracts,  and 
Is  not  precluded  therefrom  by  the  possibil- 
ity that  he  may  have  voted  against  the  let- 
ting of  the  contract,  where  the  entire  charge 
is  false-  and  malicious. 

(April  9.   1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Gadsden  City  Court  in  favor  of  de- 
fendants in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a 
libel.    Reversed, 

Plaintiff  had  been  a  member  of  the  com- 
missioners' board  of  Etowah  county.  As 
such  he  alleged  that  he  was  injured  by  the 
following  publication  made  by  defendants: 

Wholesale   Robbery   —   The   Way   Etowah 
County  Taxpayers*  Money  Goes. 
( Communicated. ) 
Editors  Times  &  News: — 

As  a  great  deal  is  being  said  by  the  Third 
Partyites  concerning  the  finances  of  Etowah 
county,  I  wish  to  tell  the  readers  of  the 
paper  what  I  know  to  be  facts,  and  can  be 
proven.  In  the  fall  of  1893,  a  bridge  was 
built  over  Dry  Cretek,  at  the  old  WHiorton 
place  on  the  Gilbert  Ferry  road,  at  a  cost  of 
$3,900,  where  the  water  never  gets  too  high 
to  cross  for  more  than  six  hours  at  a  time 
after  a  hard  rain.  I  have  been  reliably  in- 
formed that  this  road  had  not  been  worked 
in  six  or  eight  years.  At  any  rate,  the  com- 
missioners had  to  pay  a  man  $1,000  to  build 
an  approaoh  to  the  bridge  at  each  end;  as 


Nd'B. — For  other  cases  in  this  series  as  to 
libel  or  slander  of  public  officers  or  candidates, 
see  Sillars  v.  Collier  (Mass.)  6  L.  R.  A.  680. 
and  note;  Randall  v.  Evening  News  Asso. 
(Mich.)  7  L.  R.  A.  309:  Belknap  v.  Ball  (Mich.) 
11  L.  R.  A.  72 :  Augusta  Evening  News  v.  Rad- 
ford (Ga.)  20  L.  R.  A.  533;  Upton  v.  Hume 
(Or.)  21  L.  R.  A.  493;  Smith  v.  Utley  (Wis.) 
35  L.  R.  A.  620 :  State  v.  Hosklns  (Iowa)  47 
L.  R.  A.  223  :  Elkhoff  v.  Gilbert  (Mich.)  61  L. 
R.  A.  451 :  and  rases  in  note  to  St.  James  Mili- 
tary Academy  v.  Galaer  (Mo.)  28  L.  B.  A. 
page  672. 
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there  were  no  hands  on  the  road  to  do  the 
work,  only  a  few  who  would  support  the 
ticket  for  the  preeent  term.  Another  eco- 
nomical job  was  at  tne  McCartney  bridge, 
where  there  was  a  $1,500  job.  The  Coosa 
Furnace  didn't  like  to  pull  up  the  abut- 
ments, because  they  were  left  too  steep  by 
the  roa4  hands;  so  they  took  the  old  rotten 
bridge  that  was  thrown  away  and  put  it  on 
each  end  of  the  bridge,  and  it  is  not  much 
worse,  but  it  is  not  the  bueinees  of  the  com- 
missioners. A  still  more  economical  job  was 
done  su  the  Sutton  bridge,  where  there  was 
a  small  job  to  be  done.  The  bidders  and 
one  commissioner  met,  and  two  men  were 
aU  that  would  bid.  One  of  them  bid  $2.50 
«nd  the  other  $5,  and  the  man  that  bid  $5 
^*ot  the  job.  This  makes  me  think  of  letr 
ting  out  of  the  paupers.  One  man  bid  $12 
per  month,  and  another  got  them  at  $30 
per  month,  and  a  raise  to  $45  per  month. 
The  Third  Partyites  explain  this  by  saying 
that  Mr.  H.'s  bid  was  inconsisteint,  as  he 
eould  not  care  for  them  at  that  price.  But 
I  rather  think  that  Mr.  G.  had  not  done  as 
much  party  service  as  the  other  man  had. 
This  and  various  other  circumstances  of  like 
<9haracter  is  the  reason  that  the  county  war- 
jrants  are  only  worth  50  eeota  on  the  doL- 
lar  now. 


Further  facte  appear  in  the  opinion. 
Mr,  W.  H.  Denaon  for  appellant. 
Messrs.  Dortoh  Sc  Martin  for  appell 


Tyson,  J.,  delivered  the  opinion  of  the 
4X>urt: 

The  queetions  presented  for  consideration 
involve  the  right  of  the  plaintiff  to  main- 
tain this  action.  The  complaint  avers  that 
the  plaintiff  was  a  member  of  the  commis- 
sioners' court  of  Etowah  county;  that  the 
4)efendants  were  opposed  to  him  politically; 
nod  that  the  alleged  libelous  publication 
was  intended  and  purposed  to  brin^  him  un- 
•der  suspioion,  and  to  cause  the  opinion  and 
beliel  %o  be  entertained  by  his  neighbors 
that  he  was  dishonest,  corrupt,  and  un- 
worthy  of  trust  and  confidence,  etc.  The 
first  question  to  be  determined  is,'  Was  the 
publication  libelous  per  set  In  determin- 
ing this  question,  we  are  confined  to  a  con- 
struction of  the  language  employed  in  the 
publication,  and  cannot  look  to  the  innuendo 
alleged  in  the  complaint.  That  is  but  the 
deduction  of  the  pleader  from  the  words 
used  in  the  publication,  and,  unless  his  de- 
<dnction  is  supported  by  the  language  of  the 
publication,  the  actionable  quality  is  not 
legally  disclosed.  For  an  innuendo  serves 
merely  to  eorplain  matter  already  expressed, 
or  to  point  out  where  'there  is  precedent 
matter.  It  may  apply  to  what  is  already 
expresBsd,  but  caDnot  sM.  to,  enlarge,  or 
change  the  sense  of  the  words  of  the  publi- 
cation. It  is  for  the  court  to  say  whether 
the  meaning  charged  by  the  innuendo  can  be 
legally  attributed  to  the  language  used  in 
the  publication,  and  for  the  jury  to  ascer- 
tain whether  the  intent  charged  be  true  in 
fact.  If  this  inquiry  is  decided  by  the  court 
adversely  to  the  pleader,  "this  puts  an  end 
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to  it;  for  it  is  not  permissible  to  make 
proof  that  the  words  employed  were  uttered 
in  the  sense,  or  with  the  meaning,  imputed 
to  them  in  the  innuendo.  That  is  not  the 
subject  of  proof."  Qaither  v.  Advertiser 
Co.  102  Ala.  458,  14  So.  788;  Henderson  v. 
Hale,  19  Ala.  154.  In  the  case  of  Iron  Age 
Pvb.  Co.  V.  Crudup,  85  Ala.  520,  5  So.  332, 
this  court  said:  'The  definitions  of  libel, 
as  found  in  the  cases,  vary  somewhat  in 
phraseolc^y,  and  are  more  or  less  compre- 
hensive, as  may  be  called  for  by  the  particu- 
lar chorge  involved  in  the  case.  Generally, 
any  false  and  malicious  publication,  when 
expressed  in  printing  or  writing,  or  by  signs 
or  pictures,  is  a  libel,  which  charges  an  of- 
fense punishable  by  indictment,  or  which 
tends  to  bring  an  individual  into  public 
hatred,  contempt,  or  ridicule,  or  charges  an 
act  odious  and  disgraceful  in  society.  This 
general  definition  may  be  said  to  include 
whatever  tends  to  injure  the  character  of  an 
individual  or  blacken  bis  reputation,  or  im- 
putes fraud,  dishonesty,  or  other  moral  tur- 
pitude, or  reAecte  shame,  or  tends  to  put 
him  without  the  pale  of  social  intercourse." 
This  quotation  dearly  recognizes  the  princi- 
ple that^  if  the  words  employed  in  the  al- 
leged libelous  puMicaiion  impute  dishonesty 
or  corruption  to  an  individual,  they  are  ac- 
tionable per  se, — a  principle  well  established 
in  other  jurisdictions.  13  Am.  &  Eng.  Enc 
Law,  pp.  295,  296,  and  note  3.  So,  too,  it  is 
libelous  to  impute  to  anyone  holding  an 
office  that  he  has  been  guilty  of  improper 
conduct  in  office,  or  has  been  actuated  by 
wicked,  corrupt,  or  selfish  motives.  Newell, 
Defamation,  Slander,  &  Libel,  p.  69.  We  do 
not  understand,  from  the  argument  of  de- 
fendants' counsel,  that  they  controvert  these 
propositions.  Their  contention  on  the  point 
under  consideration  is,  that  the  language  of 
the  publication  is  not  reasonably  susceptible 
of  a  construction  imputing  dishonesty  to  the 
commissioners.  Their  insistence  is  that  the 
article,  when  properly  construed,  is  noth- 
ing more  than  a  criticism  oi  their  conduct 
in  the  extravagant  administration  of  the 
finances  of  the  county.  If  this  insistence  is 
sustained  by  the  language  employed,  then, 
unquestionably,  the  plaintiff  is  without  a 
cause  of  action.  While  it  is  undoubtedly 
the  right  of  newspapers  to  discuss  questions 
relating  to  the  welfare^  comfort,  and  happi- 
ness of  the  people,  it  must  be  undei-stood 
that  this  confers  on  them  no  immunity  from 
liability  in  publishing  a  libel,  other  and 
different  from  any  other  person.  Editors 
have  full  liberty  to  critdcise  the  conduct  and 
motives  of  public  men  and  measures  and  pol- 
icy of  government,  but  the  discussion  must 
be  fair  and  legitimate.  If  an  editor  goes 
out  of  his  way  to  asperse  the  character  of 
a  public  man  or  set  of  men,  and  to  ascribe 
to  him  or  them  base  and  corrupt  motives, 
he  does  so  at  his  peril ;  and  must  prove  the 
truth  of  his  charges  or  answer  in  damages 
to  the  party  or  parties  injured.  Davis  v. 
Shepstone,  L.  R.  11  App.  Cas.  187;  Po«*  Pub. 
Co.  V.  ffallam,  8  C.  C.  A.  201,  16  U.  8.  App. 
613,  59  Fed.  530,  and  oases  there  dted;  JIfo- 
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Alliater  v.  Detroit  Free  Press  Co.  (Mich.) 
15  Am.  St.  Rep.  318,  and  note  [76  Mich. 
338,  43  N.  W.  431]. 

This  brings  us  to  a  construction  of  the 
language  employed  in  the  publication.  In 
construing  it>  the  scope  and  meaiung  of  the 
whole  must  be  considered  and  interpreted 
as  others  would  naturally  understand  it. 
Positive  aaeertion  of  a  charge  is  not  neces- 
sary to  constitute  a  writing  libelous;  they 
may  be  made  in  the  form  of  insinuation,  al- 
lusion, irony,  or  questions,  and  the  matter 
will  be  as  defamatory  as  if  asserted  in  posi- 
tive and  direct  terms.  Taking  the  words 
in  their  ordinary  aocepitation,  if  they  convey 
&  degrading  imputaition,  however  indireot,  it 
le  a  libel.  As  was  said  in  Peake  v.  Oldham, 
1  Cowp.  276:  When  words,  from  their  gen- 
eral import,  "appear  to  have  been  sp<M£en 
with  a  view  to  defame  a  party,  the  court 
ought  not  to  be  industrious  in  putting  a 
construction  upon  them  different  from  miAt 
they  bear  in  the  common  acceptation  and 
meaning  of  them."  Rice  v.  Simmons,  2 
Harr.  (Del.)  417,  31  Am.  Dec.  766,  and 
authorities  cited;  ca^es  cited  in  note  1,  on 
page  378  of  13  Am.  &  Eng.  Enc.  Law;  also 
text  on  pages  384,  385.  Applying  these 
principles  of  construotion  to  the  publication 
In  hand,  the  conclusion  is  irresistible  that  its 
language  imputed  to  the  commissioners  the 
prostitution  of  the  finances  of  the  ooanty 
to  the  end  of  awarding  contracts  to  persona 
of  their  political  faith, — an  insinuation,  to 
say  the  least  of  it,  of  corruption  and  dishon- 
OBty.  For  it  will  hardly  be  gaineaid  that  if 
the  commissioners  gave  preferenoe  in  award- 
ing contracts  to  one  of  their  political  faith, 
wlran  his  bid  exceeded  the  oflfer  of  another, 
solely  because  he  was  of  their  political  faitii, 
that  this  was  corruption,— diehonesty, — and 
they  were  unworthy  of  the  confidence  and 
trust  reposed  in  them  as  the  fiscal  agents  of 
the  county.  Such  is  the  warrantable  impli- 
cation, we  think,  from  the  language  em- 
ployed in  the  publication.  Ivey  v.  Pioneer 
Sav,  d  L,  Co,  113  Ala.  349,  21  So.  531;  Mc- 
Donald y.  Press  Pub.  Co.  55  Fed.  264;  Cot- 
ulla  V.  Kerr,  74  Tex.  89,  11  S.  W.  1058. 

The  remaining  question  to  be  determined 
is.  Was  the  plaintiff  so  affected  and  partic- 
ularized by  the  publication  that  he  can 
maintain  IJiis  suit!    The  article  makes  no 


reference  to  the  commissioners*  court,  but  !•- 
leveled  at  the  commissioners,  and  is  an  ar- 
raignment of  the  commissioners  of  Etowah 
county.  It  is,  as  we  have  shown,  the  oon- 
duct  of  these  men,  as  a  dasa  it  may  be, 
that  is  assailed.  The  imputation  ol  cor- 
ruption and  dishoncsrty  is  clearly  aimed  at 
the  individuals  who  make  up  and  consti- 
tuto  tlie  courts  and  not  at  the  court  as  an- 
integral  body.  The  averments  of  the  com- 
plaint show  Uiat  the  plaintiff  was  one  of  the 
commissioners  at  the  time  that  the  contracis^ 
were  charged  in  the  article  to  have  been 
made,  and  at  the  date  of  its  publication. 
In  this  class  of  cases  the  rule  is:  "The  do- 
f amatory  words  must  refer  to  some  ascer- 
tained or  ascertainable  person,  and  that  per- 
son must  be  the  plaintiff."  Odgers,  Libek 
k  Slander,  127.  Mr.  Freeman,  in  his  noto 
to  case  of  Jones  v.  State  (Tex.  Grim.  App.) 
70  Am.  St.  Kep.  756,  after  reviewing  the 
cases,  says:  "We  apprehend  the  true  rule- 
is  that,  although  the  libelous  publication  is- 
directed  against  a  particular  class  of  per- 
sons or  a  group,  yet  any  one  of  that  claas- 
or  group  may  maintain  an  action,  upoi^ 
showing  that  the  words  apply  especially  to- 
him."  And,  further,  he  cites  the  oases  ap- 
provingly which  hold  that  each  of  the  per- 
sons composing  the  class  may  maintain  the- 
action.  We  think  this  the  correct  doctrine^ 
and  it  is  certainly  supported  by  the  great, 
weight  of  authority.  13  Am.  a  Eng.  Enc 
Law,  p.  392,  and  note  1;  Hardy  v.  William- 
son, 86  Ga.  551,  12  S.  E.  874.  But  it  is  said 
in  answer  to  all  this,  by  appellees'  counsel, 
conceding  the  publioation  to  be  libelous,  the- 
plaintiff,  as  a  commissioner,  may  have  voted 
against  the  making  of  the  contracts;  and* 
therefore  he  is  not,  and  cannot  be,  referred 
to  in  the  publication.  This  propositioiii 
might  be  tenable  if  the  complaint  admitted 
the  making  of  the  contracts  charged  to  have- 
been  corruptly  entered  into  in  de  publioa- 
tion. But  it  is  absolutely  without  merit  i» 
the  faoB  of  the  averment  that  the  entire  pub- 
licabion  is  "false,  untruthful,  scandalous,, 
malicious,  and  defamatory;"  ajod  especially 
is  this  true;,  where  the  defendants,  by  their 
motion  to  strike  the  substantial  allegations- 
of  the  complaint,  confess  the  truth  of  every 
material  averment  thereof. 
Reversed  and  remanded. 


CALIFORNIA  SUPREME  COURT. 


Thomas  E.  HALLINAN,  by  Guardian,  Appt., 

V. 

W.  R.  HEARST  et  al,  Respts. 
(138  Cal.  645.) 

1.  A  an  It  by  m,  lieneflclary  of  m  fund 
eonlrlbated  by  tbe  public  to  «ld  tbe 
families  of  flremen  killed  in  the  discharge 


NoTH. — For  rights  of  Intended  beneficiaries 
In  fund  donated  by  subscription  or  contribution 
for  the  benefit  of  sufferers  from  some  calamity, 
see  also,  In  this  series.  Supreme  Lodge  K.  &  L. 
of  H.  V.  Owens  (Ky.)  20  L.  R.  A.  347;  and 
Doyle  Y.  Whaien  (Me.)  31  L.  R.  A.  118. 
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of  their  duty,  to  compel  the  custodian  to  pay 
over  his  share,  is  one  of  equitable  cognizance^ 
and  not  an  action  for  money  had  and  re- 
ceiyed. 

2.  Tbe  court  vrill  not,  except  in  caae- 
of  frroMS  abuse,  interfere  with  the  dlyl- 
slon  of  a  fund  contributed  by  the-  public  to- 
aid  the  families  of  members  of  the  fire  depart- 
ment Icilled  in  the  discharge  of  their  dutlea 

3.  A  minor  beneflciarjr  of  m  fund  eon*- 
tribnted  by  tbe  public  to  nid  tbe  fnm- 
illeat  of  niembem  of  the  fire  department 
who  were  Icllled  in  the  discharge  of  their  duty 
cannot  compel  payment  of  his  share  faster 
than  it  is  required  to  relieve  his  necessities 
and  contribute  to  his  support. 
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4»  Tl&e  «nexpen<led  altare  of  m  benefl- 
ciwLTjr  of  «  fund  contributed  by  the  public 
to  aid  tbe  families  of  members  of  the  fire  de- 
partment killed  in  the  discharge  of  their  duty 
cannot  at  his  death  be  given  over  to  the  Fire 
Department  Charitable  Fund  Association  so 
long  as  any  dependent  relative  of  one  of  the 
firemen  remains. 

B.  One  to  ^rbom  the  public  contributes 
a  fund  for  the  benefit  of  the  families  of  fire- 
men  killed  in  the  discharge  of  their  duties 
may  resign  his  trust,  and,  in  case  he  does  so, 
and  the  court  accepts  his  appointees  to  the 
trusteeship,  they  must  be  made  parties  to  the 
proceedings  before  a  bindLng  Judgment  can  be 
rendered  as  to  the  disposition  of  the  fund. 

tt.  ■  Tbe  seneml  vn^rdian  of  n  minor  nil 
•neb  bna  no  rigbt  to  tbe  castody  and 
mannflrement  of  tbe  minor's  sbare  of  a 

fand  contributed  by  the  public  to  aid  families 
of   firemen  killed  in  the  discharge  of  their 

^    duty. 

T.  Tbe  anmfrer  of  a  tmstee  in  a  snit  to 
enforce  tbe  trust,  which  avers  that  he  is 
in  the  custody,  control,  and  management  of 
the  property,  should  be  amended  to  comport 
with  the  facts,  if  he  has  resigned  the  trust 
to  others  who  have  accepted  it. 

{Beatty,  Ch,  J,,  and  Temple,  J„  dUeent,} 

(August  12,  1901.«) 

APPEAL  by  plaintiff  from  «i  judgmexit  of 
the  Superior  Court  for  tlie  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  an  action  In-ought  to  reoover  plain- 
tiff's sfaare  of  a  fund  contributed  to  aid  the 
faniilioe  of  certain  firemen  killed  while  on 
duty.    JCeversed. 

The  facta  are  stated  in  the  opinions. 

Mr,  Ben  B.  Haakell,  for  appellant  on  pe- 
tition for  rehearing: 

The  burden  of  provii^  a  right  to  retain 
motley  received  to  and  for  the  use  aad  benefit 
of  another  is  cast  upon  the  defendant  setting 
np  such  right. 

Chung  Kee  v.  Da/vidson,  102  Cal.  196,  36 
Pae.  519. 

Mr,  Garret  W«  MeEnemey,  for  re- 
spondents : 

This  money  was  not  collected  for  the  pur- 
pose of  dividing  it  among  the  persons  who 
are  related  to  tLese  firemen,  without  regard 
to  the  question  of  whether  they  were  de- 
pendent upon  them,  or  in  destitute  circum- 
stances. It  is  estaiblished  beyond  peradven- 
ture  tliat  the  fund  was  for  those  who  were 
needy. 

Attp,  Gen,  y.  Northumberland,  L.  R.  7  Ch. 
DiT.  745;  Russell  v.  Providence,  7  R.  I.  566; 
Qafney  v.  Kenison,  64  N.  H.  354,  10  Atl.  706. 

Such  a  trust  as  that  which  is  involved  in 
this  case  answers  to  the  description  of  a 
eharitahle  trust  in  this,  that  the  class,  al- 
though somewhat  limited,  is  indefinite.  That 
brini^  ihe  case  within  People  eto  rel,  Ellert 
y.  Cogswell,  113  Cal.  129,  35  L.  R.  A.  269, 

*A  decision  was  reached  and  an  opinion  hancT- 
ed  down  by  Department  2  in  this  case  on  De- 
cember 3.  1900.  A  rehearing  In  banc  was 
granted,  after  which  the  accompanying  opinions 
were  handed  down,  which  completely  supersede 
that  of  the  Department,  and  the  Department 
opinion  Is  therefore  omitted  from  the  report 

£Ed.] 
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45  Pac  270.  It  is  there  said:  "  'Eleemosy 
nary'  has  come  in  the  law  to  be  interchange- 
able with  the  word  'charitable.'  A  charit- 
able trust,  or  a  charity,  is  a  donation  in  trust 
for  promoting  the  welfare  of  mankind  at 
large,  or  of  a  community,  or  of  some  class 
forming  a  part  of  it,  indefinite  as  to  num- 
bers and  individuals.  It  may,  but  it  need 
not^  confer  a  gratuitous  benefit  upon  the 
poor." 

3  Am.  k  Eng.  Enc.  Law,  p.  127. 

If  this  public  subscription  is  for  the  bene- 
fit of  a  number  of  persons,  indefinite  and  not. 
specified,  it  is  a  public  charity. 

The  gift  was  sufiiciently  definite  and  cer- 
tain as  to  the  purpoeea  to  be  carried  into- 
execution. 

Webster  v.  Morris,  66  Wis.  368,  57  Am.. 
Rep.  278,  28  N.  W.  353 ;  Dodge  v.  Williams, 

46  Wis.  98,   1  N.  W.  92,  60  N.  W.  1103; 
Duggan  v.  Slocum,  34  C.  C.  A.  676,  63  U^ 
S.  App.  149,  92  Fed.  807. 

Henshaw,  J.,  delivered  the  opinion  of  the- 
court: 

On  June  0,  1897,  three  mesnbers  of  the 
fire  department  of  the  city  and  county  of 
San  Francisco  were  killed  in  the  discharge- 
of  their  duties.  The  defendant  Hearst,  pro- 
prietor of  the  San  Francisco  Examiner,  con- 
tributed money  to  relieve  the  necessities  of 
and  to  support  the  dependent  families  and 
relatives  of  the  dead  firemen,  and  made  ap- ' 
peal  through  the  columns  of  his  paper  to- 
the  pidblic  of  San  Francisco  for  like  con- 
tributions. The  result  of  his  efforts  was  the- 
collection  upon  September  10,  1897,  of  the- 
sum  of  $5,040.25.  He  thereupon  referred 
the  question  of  the  apportionment  and  dis- 
position ol  this  money  to  the  mayor  of  the- 
city,  the  chief  of  police,  and  the  chief  of  the 
fire  department.  This  committee  divided 
the  money  into  thirds,  and  apportioned  one- 
third  to  this  minor  plaintiff,— -^e  only  son 
of  one  of  the  deceased  firemen, — and  recom- 
mended that  the  amount  awurded  to  him- 
should  be  deposited  *'m  trust  with  one  of  the 
trust  companies  organized  under  the  laws  of 
the  state  of  California,  and  located  in  this 
city,  to  be  paid  to  him  on  his  coming  to  legal 
age;  and  in  case  of  his  death  before  his  ma- 
jority, the  amount  so  awarded  to  be  paid 
to  the  San  Francisco  Fire  Department  Char- 
itable Fund  Association,  whose  object  is  to- 
defray  the  expenses  of  the  burials  of  de- 
ceased members,  and  pay  any  weekly  bene- 
fits to  persons  when  sick,  disabled,  or  un- 
able to  follow  their  usual  vocation,  which 
society  is  composed  of  the  members  and  ex- 
members  of  the  regular  San  Francisco  fire 
department."  The  plaintiff  in  this  action, 
by  his  general  guardian,  seeks  a  recovery 
of  the  sum  so  allotted  and  apportioned  to 
him.  For  answer  to  the  complaint  the  de- 
fendant set  up  fully  the  facts  and  circum- 
stances attending  the  collection  of  the  money, 
and  the  disposition  and  award  made  of  it 
by  the  officers  of  the  city  to  whom  the  mat- 
ter had  been  referred.  The  court  found  that 
the  money  had  been  subscribed  and  collected 
by  t^e  derfendant  for  the  purpose  of  properly 
caring  for  and  supporting  the  families  of 
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the  deceased  firemen,  aad  that  after  the  col- 
lection the  detfendajit  had  fixed  the  proper- 
tioDA  and  terma  upon  which  the  money 
should  be  distributed,  and  had  appointed 
Jamea  D.  Phedan,  mayor  of  San  Francisco, 
Dennis  T.  Sullivan,  ofa[ief  of  the  fire  depart- 
ment^ flikL  Patrick  Crowley,  formerly  chief 
of  police,  trustees  of  said  fund,  to  divide  it 
among  the  persons  for  whose  benefit  it  had 
been  collected,  and  that  ever  since  the  collec- 
tion, and  down  to  and  at  the  time  of  the  com- 
mencement of  this  action,  the  three  trustees 
last  najued  had  held  said  funds  in  trust  for 
the  uses  and  purposes  stated.  The  court 
also  found  that  the  trustees  had  deposited 
the  amount  awarded  to  this  plaintiff  in  a 
reliable  and  secure  trust  company  of  the  city 
and  county  of  San  Franoi8co>  upon  the  tru^ 
and  with  directions  to  pay  the  amount  com- 
ing to  said  minor  plaintiff  herein  upon  his 
arrival  at  legal  age ;  aod,  in  case  of  his  death 
before  majority,  the  amount  so  deposited, 
witJi  ita  accumulation,  was  to  be  paid  to  the 
San  Francisco  Fire  Department  Charitable 
AssociatioQ.  It  further  found  that  this  was 
a  le|^  tru8t>  and  that  it  was  being  legally 
administered,  and  that  it  should  be  enforced 
by  the  court  upon  the  terms  and  cooditions 
designated.  By  its  decree  tbe  court  author- 
ized and  empowered  the  trustees  to  apply  to 
the  court  frmn  time  to  time,  as  in  their  judg- 
ment the  best  interests  of  the  minor  might 
require,  for  leave  to  withdraw  from  said 
trust  fuod  Buoh  sum  or  sums  as  might  be 
necessary  for  his  proper  maintenance  and 
support.  Plaintiff  was  denied  any  further 
relief.  From  the  judgment  thus  entered  he 
appeals. 

In  combating  the  appeal,  respondent  first 
presents  certain  objections  to  the  form  of 
the  action.  These  objections,  however,  are 
not  urged  with  much  insistence;  the  earnest 
desire  of  the  defendant  beine  to  obtain  a 
Judicial  declaration  of  his  rights  and  duties 
as  to  the  fund  which  he  has  collected,  and 
judicial  guidance  in  the  disposition  which 
he  shall  make  of  it.  In  passing  these  pre- 
liminary objections,  therefore,  it  is  sufficient 
to  say  that  the  pleadings  as  a  w*hole  present 
a  case  of  equitaole  cognizance.  At  the  call 
of  the  newspaper  a  generous  public  contrib- 
uted moneys  for  the  express  purpose  of  re- 
lieving Uie  necessities  and  supporting  the 
families  and  dependent  relatives  of  the  dead 
firemen.  Upon  receiving  these  moneys  the 
defendant  Hearst  at  once  became  a  voluntary 
trustee  of  them,  charged  with  the  duty  of 
devoting  them  to  the  indicated  objects. 
Though  the  purpose  was  charitable,  this 
trust  was  not  in  its  legal  sense  a  public  trust 
or  "charity."  It  was  a  private  trusty  but 
it  was  a  private  trust  in  which  large  discre- 
tionary powers  were  vested  in  the  trustee. 
In  no  strict  sense  was  there  a  trustor  or  cre- 
ator of  the  trust.  The  object  and  purposes 
of  the  trust  are  to  be  found  wholly  in  the 
published  call  to  the  sympathetic  and  gen- 
erous minded  public  to  contribute  to  relieve 
the  necessities  of  the  defendant  familiee  and 
relatives  of  the  deceased,  and  not  at  all 
in  the  report  of  the  committee.  In  what 
proportions  among  these  families  and  de- 
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pendent  relatives  the  moneys  were  to  be  dis- 
tributed, and  who  composed  such  faAiilies 
and  dependent  relatives,  were  <jueatioDs  in 
the  first  instance  to  be  determined  by  the 
defendant,  and  except  in  case  of  ctoss  al^use 
a  court  would  not  interfere  wirai  such  de- 
tenninatiou.  Civil  Code,  S  2269.  In  fact 
the  defendant  asked  for  and  received  the  sug- 
ffestiou  of  tiiree  well-known  gentlemen  and 
heads  of  departments  of  the  municipality, 
ajtd  adopted  the  apportionment  which  they 
suggested, — an  apix>rtionment  whidi  was 
certainly  just  and  equitable;  and,  indeed,  no 
point  is  here  made  against  the  award;  the 
minor  plaintiff  seeking,  however,  to  recover 
into  his  inuuediate  possession  aod  control, 
through  his  general  guardian,  the  portion  of 
the  trust  fund  which  was  set  apart  to  him. 
I  think  it  deai*,  however,  tliat  he  has  no 
right  to  aaich  a  recovery,  and  that  the  utmost 
of  his  right  as  a  beneficiary  is  to  ask  an  en- 
forcement of  the  tj*ust  in  accordance  with  the 
terms  of  its  creation.  The  funds  liiat  were 
set  apart  to  him  having  been  contributed 
to  relieve  his  necessities  and  contribute  to 
lus  support,  he  has  an  unquestioned  right 
to  Oemand  that  the  moneys  shall  be  devoted 
to  these  purposes,  and  that  they  shall  not 
be  locked  up  during  his  minority,  while  his 
neoeesities  may  be  the  greatest.  This  the 
court  recognized  in  its  decree  when  it  pro- 
vided that  the  trustee  mis^ht  from  time  to 
time  make  application  to  be  allowed  to  ex- 
pend such  sums  as  should  be  found  neces- 
sary for  the  minor's  maintenance.  Objec- 
tion may  also  be  msda  to  the  provision  that 
in  the  event  of  his  deait^  the  remainder 
shail  be  given  over  to  the  Fire  Department 
Charitable  Fund  Association.  This  might 
be  a  perfectly  permissible  disposition  to 
make  of  the  residue  when  the  purposes  of 
the  trust  shall  have  been  accomplished,  or 
when  its  object  shall  have  failed  by  reason 
of  the  death  of  the  beneficiaries;  but,  since 
all  tile  moneys  were  collected  for  the  sup- 
port of  the  families  and  dependent  relatives 
of  the  dead  firemen,  these  moneys  could  not 
be  devoted  to  any  other  object  so  long  as 
there  remained  any  such  dependent  relative. 
Mr.  Hearst^  as  appears  by  the  findings,  vol- 
untarily surrendered  his  trust  to  the  tbree 
trust»es  named,  who  accepted  the  trust,  and 
who  have  since  been  efficiently  managing  it 
according  to  their  understanding  of  its 
terms.  Mr.  Hearst  had  a  perfect  right  to 
resign  the  trust,  and  it  would  then  have  be- 
come the  duty  of  t^e  court  in  the  first  in- 
stance to  designate  and  appoint  other  trus- 
tees. Civil  Codei,  (  2289.  This,  in  effect, 
though  not  in  form,  w«s  done,  for  the  court 
pronounces  itself  satisfied  with  the  trustees, 
and  commends  them  for  their  efficient  per- 
formance of  their  duties.  But^  at  the  same 
time,  before  a  binding  judgment  can  be  ren- 
dered in  this  case^  we  ti^stees  themselves 
should  be  called  in  and  made  parties  to  the 
litigation.  So,  and  so  only,  will  the  decree 
of  the  court  be  operative  upon  them.  It  may 
be  that,  when  advised  that  the  terms  of  the 
trust  are  at  variance  with  the  suggestions 
contained  in  their  report  to  Mr.  Hearst,  these 
gentlemen  will  decline  to  act>  ajod  it  would 
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titen  become  the  dutj  of  the  court  to  apx>oint 
•some  fit  and  proper  person  to  administer  the 
iund. 

The  general  guardian  of  the  minor,  as 
&uch,  has  no  right  to  tiie  custody  and  man- 
agement of  this  trust  property.  It  is  a  law- 
ful trust  for  A  to  leave  a  fund  to  B,  as 
trustee,  for  the  meintenanoe  and  support  of 
-C  dtiring  C's  minority;  and  C's  general 
ipiardian,  merely  by  virtue  of  his  position, 
would  have  no  right  whatsoever  to  the  pos- 
seesion  and  mana^ment  and  distribution  of 
the  corpus  of  su(»  a  trust  fund.  It  is  for 
the  trustees  to  manage  the  trust  fund  un- 
der the  directions  of  the  oouit^  paying  for 
the  maintenance  and  support  of  the  minor 
such  aums  as  may  be  neoesAary, — spaying 
HiSKXi,  indeed,  to  the  general  guardian  of  the 
minor,  if  the  court  ahould  hold  eucb  to  be 
the  advisable  course,  and  being  protected  in 
their  paymente  by  the  order  ol  the  court. 
But,  upon  the  other  hand,  if  the  execution 
of  the  trust  is  arrested  for  lack  of  a  trus- 
tee, it  is  proper  for  the  guardian  to  apply 
to  the  court  to  fill  the  vacant  trusteeship, 
and  the  court,  in  the  exercise  of  its  powers, 
may  appoint  any  fit  or  proper  persoO)  wheth- 
er the  guardian  or  another,  to  the  vacancy. 
But»  if  the  guardian  should  be  appointed,  he 
would  Dot  take  the  trust  property  as  guard- 
ian, but  as  trustee,  under  the  explicit  terms 
•of  the  trust. 

In  contemplation  of  a  reversal  of  the  judg- 
nient»  one  other  matter  demands  considera- 
tion. By  the  answer  defendant  pleads  no 
resignation  of  his  trusteeship  nor  surrender 
of  the  trust,  but  avers  that  he  is  still  in  the 
•custody,  control  and  management  of  the 
property.  The  findings  of  the  court  are  as 
above  set  out,  namely,  that  the  defendant 
resigned  his  trust  to  the  three  named  trua- 
taas,  who  accepted  the  trust  and  have  been 
administering  it  according  to  their  under- 
■atanding  of  its  terms.  If  the  findings  com- 
port with  the  facta,  the  answer  should  be 
amended  accordingly. 

It  is  therefore  ordered  that  the  judgment 
he  reversed,  with  instructions  to  the  trial 
court  t»  permit  the  pleading  to  be  amended, 
to  call  in  such  parties  ae  it  may  deem  neces- 
sary to  a  complete  determination  of  the  mat- 
ter, and  in  particular  the  trustees  of  the 
fund  set  apart  for  the  maintenance  and  sup- 
port of  the  said  minor  plaintiff,  and  enter 
its  deoree  appointing  trustees  and  definii^ 
their  powers  and  duties  under  the  trust  in 
.aooordanoe  with  this  opinion. 


We  concur; 
J.;  Garomttet  J« 


HarriaoBf  J.;  Vaa  Dyke, 


I  ccMiour  in  the  judgment  and  in  the  opin- 
ion of  Mr.  Justice  Henehaw.  I  desire  to 
say,  however,  that  I  am  not  at  all  convinced 
personally,  that  the  action  is  anything  other 
than  an  action  at  law  for  money  had  and  re- 
ceived; and  as  such  it  could  not  be  sustained. 
But  nearly  all  tiie  other  members  of  the 
court  haie  arrived  at  the  conclusion  that  it 
may  be  treated  as  an  equitable  action,  and 
it  is  quite  apparent  that  soma  disposition 
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must  be  made  of  the  case  upon  that  theory. 
1  have  concluded,  therefore,  to  yield  to  the 
opinion  of  my  associates  on  this  pointy  as 
it  is  a  pretty  close  one ;  and  as  there  are  dif- 
ferences, even  on  the  theory  of  an  equitaUe 
action,  as  to  the  proper  disposition  of  the 
oaee,  and  as,  upon  that  theory,  I  think  that 
the  views  of  Mr.  Justice  Henshaw  are  oor- 
rect>  I  concur  in  his  opinion. 

Beattjr*  Ch.  J.,  dissenting: 

I  concur  in  the  judgment  of  reversal,  but 
I  fear  that  the  directions  as  to  the  further 
proceedings  in  the  caae  will  lead  to  unneces- 
sary complications  and  delays  in  the  settle- 
ment of  a  controversy,  which,  in  the  interest 
of  ali  parties  concerned,  ought  to  be  simply 
adjusted  and  speedily  concluded.  The  di- 
rections to  which  I  refer  are  based  upon 
certain  findings  of  -the  superior  court  upon 
matters  wholly  foreign  to  the  case  presented 
by  the  pleadings.  The  substance  of  Mr. 
Hearst's  answer  is  a  statement  of  the  amount 
received  by  him  in  response  to  his  appeal  for 
subscriptions  to  a  relief  fund,  followed  by 
these  allegations:  That  he  referred  the  ques- 
tion of  a  proper  division  and  disposition  of 
the  fund  to  a  conunittee  composed  of  Mayor 
Phelan,  C^ef  of  Police  Crowley,  and 
Chief  of  Fire  Department  Sullivan; 
that  they  advised  him  to  divide  the  fund  into 
three  equal  portions,  to  pay  one  portion  to 
the  adult  dependents  <A  Fireman  Keller, 
and  to  deposit  the  remaining  two  thirds  wiUi 
a  trust  company  in  trust  to  be  paid  one 
third  to  the  infant  sons  of  John  Moholy  on 
their  coming  of  age;,  and  the  remaining  Uiird 
to  this  plaintiff  upon  his  coming  oi  age, 
and,  in  case  of  the  death  of  either  of  them 
before  attaining  his  majority,  the  share  al- 
lotted to  him  to  be  paid  to  the  San  Francisco 
Fire  Department  Charitable  Fund  Associa^ 
tion ;  that  he  had  adopted  these  reoonunenda- 
tions,  as  in  every  respect  fair,  equitable,  and 
just;  that  he  had  paid  over  the  one  third, 
as  recommended,  to  the  representatives  of 
Keller,  and  was  only  prevented  by  this  liti- 
gation from  depositing  the  other  two  thirds 
with  a  trust  company  as  in  the  award  pro- 
vided. There  was  no  intimation  in  his  an- 
swer that  he  had  resigned  his  trust,  or  that 
he  had  any  desire  to  devolve  its  execution 
upon  Messrs.  Phelan,  Crowley^  and  Sullivan, 
or  any  other  person.  The  only  question  he 
presented  for  the  decision  of  &e  court  was 
as  to  the  conditions  of  the  trust  under  which 
he  held  the  money,  and  his  only  desire  was 
to  discharge  himself  of  the  obligations  he 
had  assumed,  by  disposii^  of  the  funds  in 
controversy  in  such  manner  as  might  be  au- 
tihorized  by  the  judgment  of  the  court,  and 
such  as  would  relieve  him  of  further  re- 
sponsibility. The  finding  of  the  court,  there- 
fore, to  the  effect  that  Mr.  Hearst  has  turned 
over  the  money  to  Messrs.  Phelan,  Crowley, 
and  Sullivan,  and  has  attempted  to  devolve 
his  trust  upon  them,  is  not  only  outside  of 
the  issues,  but  is  inconsistent  with  the  an- 
swer. If  it  is  true  that  plaintiff's  share  is 
stili  under  the  control  of  Mr.  Hearst,  the 
fact  is  important,  as  bearing  upon  the  fur- 
ther  proceedings  in  the  case^  for  it  dispenses 
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with  the  necessity  of  bringing  in  new  parties, 
ajid  avoids  the  inevitaJble  delays  incident  to 
thA.t  procedure.  Unless  Mr.  Hearst  desires 
to  amend  his  answer  by  showing  tliat  the 
fund  has  passed  beyond  his  control,  or  by 
setting  up  some  other  fact  essential  to  a 
proper  and  final  decision  of  the  case,  there  is 
no  reason  why  a  decree  may  not  be  entered 
upon  the  pleadings  as  they  stand. 

It  is  now  held  (and  in  that  view  I  en- 
tirely concur)  that  the  reconunendation  of 
the  conuttittee  tliat  plaintiff's  share  of  the 
fund  be  deposited  with  a  trust  company,  to 
be  kept  intact  until  his  majority,  waa  a 
mistake,  because  at  variance  with  the  inten- 
tion of  tihe  donors  and  the  purposes  of  the 
trust.  The  trustee  of  the  fund,  it  is  held, 
must  Apply  it,  so  fax  as  necessary,  to  the 
support  oi  the  plaintiff  during  his  minority; 
that  is  to  say,  it  must  be  devoted  primarily 
to  the  provision  of  food,  clothes,  and  other 
necessaries.  Such  being  the  nature  of  the 
tj-ust^  all  the  parties  necemary  to  a  proper 
disposition  of  the  case  are  now  before  the 
court.  I  assume,  from  the  statements  ol 
counseil  as  to  the  nonresidence  of  Mr.  Hearst, 
that  he  cannot  possibly  undertake  j^sonally 
the  duty  oi  looking  after  the  dsaly  wants 
of  this  minor,  and  that  he  will  desire  to 
resign  his  trust  in  favor  oi  some  other  trus- 
tee. If  so,  &  very  simple  ainendment  to  his 
answer  will  serve  every  purpose;  and  if 
there  is  no  reason  to  suspect  the  oompe^^ency 
or  integrity  of  plaintiff's  general  guardian, 
of  which  there  is  nosuggeeSon  in  this  record, 
I  think  it  would  be  uie  plain  duty  of  the 
court,  as  the  case  standA,  to  appoint  him, 
not  because  he  has  any  strict  legal  right  as 
guardian  to  the  custody  of  this  mnd,  ^t  be- 
cause plaintiff,  as  the  beneficiary  of  tha 
fund,  having  a  right  to  ask  for  a  trustee 
able  and  willing  to  disdiaiige  the  trust,  has 
in  effect  asked  for  tiie  a/ppointment  of  his 
general  guardian,  and  because  no  one  else 
able  and  willing  to  act  has  been  proposed. 
In  saying  that  the  plaintiff  haa  in  effect 
asked  for  the  appointment  of  his  general 
guardian  I  mean  this:  He  asks  a  judgment 
for  his  share  of  the  fund,  and  a  judgment  in 
his  favor  would  be  executed  by  turning  the 
money  over  to  his  general  guardian,  who 
would  hold  it  under  the  law  upon  a  trust 
precisely  the  same  as  that  upon  which  the 
defendant  holds  it, — a  trust,  that  is  to  say, 
to  use  it  for  the  support  of  the  plaintiff  dur- 
ing his  minority,  the  surplus,  if  any,  to  be 
paid  to  him  on  his  coming  of  age. 

I  do  not  concur  in  the  view  intimated  in 
the  opinion  of  Justice  Henshaw  that  the 
Moholy  minors  have  sny  contingent  interest 
in  the  fund  here  in  controversy.  I  think 
the  intention  of  the  oommittee  and  of  Mr. 
Hearst  in  the  division  they  made  of  the  fund, 
partly  executed  as  it  was  by  payment  of  one 
share,  was  to  sever  tiie  interests  completely, 
and  not  to  leave  it  open  to  the  Moholy  minors 
to  question  the  disposition  made  of  plain- 
tiff's share,  or  to  plaintiff  to  demand  an  ac- 
counting oi  the  shares  of  the  Moholys.  A 
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final  and  complete  division  between  the  ser-^ 
eral  benefidaries  was  not,  in  my  opinion,  at 
varianoe  with  the  intentions  of  the  donors- 
ol  the  fund,  but,  on  the  contrary,  was  the- 
most  equitable  and  judicious  arrangement 
that  could  have  been  made.  The  views  of 
the  court,  however,  upon  this  point,  as  upon- 
all  others,  must  prevail;  and,  if  these  va- 
rious contingent  interests  exist  (of  the  Mo- 
holy minors  in  plaintiff's  share,  and  of  plain- 
tiff in  their  shares,  andjof  the  Fire  Depart- 
ment Charitable  Fund  Association  in  all  the- 
shares),  it  would  seem  to  be  necessary  to- 
have  one  trustee  or  set  of  trustees  of  the- 
whole  fund  charged  with  the  duty  of  look- 
ing after  the  needs  of  all  the  minors  and 
preserving  the  interest  of  each  in  the  stiares- 
of  the  others.  It  would  also  seem  to  be  nec- 
essary to  have  all  the  parties  before  the  court 
before  a  decree  could  be  made  defining  the 
trust  and  prescribing  tiie  duties  of  the- 
trustee.  I  think  it  iinfortunate  that  thia 
should  be  held  necessary.  It  would  certain- 
ly be  a  simpler  and  happier  solution  of  the 
matter  to  hold  the  interests  tx>  be  entirely 
distinct^  and  to  intrust  the  respective  sharea 
of  the  minors  to  their  several  guardians,  who- 
in  performing  the  duties  imposed  upon  them 
by  law  would  exactly  fulfil  the  purposes  of 
this  trust.  And  not  only  wouid  this  be  the- 
best  rule  fw  the  present  case,  but  it  would 
ntake  a  good  precedent  for  future  cases.. 
When  a  subscription  is  taken  up  for  the  re> 
lief  of  a  number  of  persons,  adults,  and  mi- 
nors, suddenly  left  in  danger  of  privation  by 
the  death  of  those  to  whom  they  have  looked 
for  support,  the  fund  ought  to  be  made  im- 
mediately available  for  the  purpose  of  relief. 
The  persons  charged  with  the  distribution 
of  the  fund  ought  to  be  at  liberty  to  make 
a  final  division  among  the  several  bene- 
ficiaries, and  they  ought  to  be  assured  that 
they  will  be  deemed  to  have  discharged  their 
trust  fully  and  completely,  and  beyond  the 
reach  of  future  question,  by  payment  of  the 
shares  allotted  to  minor  benefioiaries  to  their 
respective  guardians. 

Temple,  J.,  dissenting: 

I  dissent.  I  am  still  unable  to  find  in  the 
various  appeals  made  to  the  public,  in  re- 
sponse to  which  the  subscriptions  were  made, 
the  terms  of  any  trust  sufficiently  definite  to- 
be  enforced,  other  than  the  general  one  that 
the  money  was  for  the  benefit  of  the  three 
families.  That  being  so,  the  duty  of  Mr. 
Hearst  was  to  pay  the  money  to  those  fam- 
ilies. He  did  not  assume  the  duty  of  dis- 
bursing the  funds  for  their  benefit,  and  the 
court  cannot  put  that  burden  upon  him,  and 
consequently  cannot  appoint  a  successor  to- 
do  that.  If  Mr.  Hearst  had  not  already  ap- 
portioned the  fund,  it  would  have  been  dif- 
ficult for  the  court  to  have  done  so.  Hence, 
I  'Uiink  that  power  was  necessarily  in  Mr. 
Hearst.  I  do  not  see  how  any  beneficiary 
can  question  the  division,  and  therefore,  in 
my  opinion,  plaintiff  is  entitled  to  the 
money  uncharged  with  condition  or  trust. 
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City  of  ROME,  Plff.  in  Err^ 

17. 

Mamie  H.  CHENEY. 
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^1.  T1»e  iindlap«ted  e-vldence  belnv  to 
the  effect  that  the  aeirer  in  which  the 
plaintiff's  minor  son  was  alleged  to  have 
{>een  drowned  was  properly  constructed,  and 
was  necessary  to  prevent  the  streets  and  prl- 
Tate  property  from  being  damaged  by  over- 
flow from  heavy  rains,  and  there  being  no 
evidence  of  any  negligence  on  the  part  of  the 
city  or  its  employees,  the  verdict  against  the 
city  was  contrary  to  law  and  the  evidence. 

a.  A  properly  conatracted  drain  4  feet 
wide  x^nd  2  feet  deep,  made  for  the  par- 
.pose  of  carrying  olT  surface  water,  is  not 
«ucb  a  contrivance  as  would  be  so  inviting 
to  a  child  nine  years  old  that  the  city  would 
t)e  liable  for  his  death  by  drowning,  due  to 
bis  playing  in  the  drain  during  or  Just  after 
«  very  heavy  rain. 

(November  9,  1001.) 

ERROR  to  the  Superior  Court  for  Floyd 
County  to  leiviepw  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  sod, 
whioh  was  alleged  to  have  been  caused  by  de- 
fendan<t'8  n^ligence.    Reversed. 

The  facte  are  stated  in  the  opinion. 

Mr,  Hoisted  Smitliy  for  plaintiff  in  er- 
ror: 

A  city  is  not  bound  to  keep  every  part  of 
its  territory  in  good  condition  for  travel. 
It  is  only  bound  to  keep  such  parts  as  are 
intended  for  travel  in  the  ordinary  modes. 

Shearm.  &  Redf.  N^.  Stb  ed.  S  351 ;  £fan- 
dersville  ▼.  Hurat,  111  Ga.  453,  36  S.  E.  757. 

The  city  of  Rome  was  in  no  way  liable  for 
the  unfortunate  accident.  It  had  been  guilty 
of  no  negligence  as  to  plaintiff's  son,  and 
owed  him  no  duty  of  protection  a/t  the  place 
-where  be  is  alleged  to  have  been  drowned. 

Savannah,  F.  d  W.  R,  Go.  y.  Beavers,  113 
Oa.  398,  54  L.  R.  A.  314,  30  S.  E.  82;  Schauf 
y.  Paducah,  20  Ky.  L.  Rep.  1706,  50  S.  W. 
42;  Dehanitz  y.  8t.  Paul,  73  Minn.  385,  76 
N.  W.  48 ;  Lineburg  y.  8t.  Paul,  71  Minn.  245, 
73  N.  W.  723 ;  Kelly  y.  Smith,  20  App.  Diy. 
346,  61  N.  Y.  Supp.  413;  Keefe  y.  yarragan- 
^^t  Electric  Lighting  Co.  21  R.  I.  575,  43 
Ail.  542;  Peters  y.  Bouman,  116  Cal.  345, 
47  Pac.  113,  508;  Kayser  y.  Lindell,  73 
Minn.  123,  75  N.  W.  1038;  Feltan  y.  Aubrey, 
20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed. 
351 ;  Ritz  y.  Wheeling,  45  W.  Va.  262,  43  L. 
R.  A.  148,  31  S.  E.  004;  Missouri,  K.  d  T.  R, 
Co.  y.  Dobbins   (Tex.  Civ.  App.)   40  S.  W. 

•Headnotes  by  Lbwis,  J. 

Note. — As  to  liability  of  city  for  drowning 
•of  child  In  pond,  see.  In  this  series,  Pekin  v. 
McMahon  (111.)  27  L.  R.  A.  206;  Omaha  v.  Bow- 
cnan  (Neb.)  40  L.  R.  A.  531 ;  and  Arnold  v.  St. 
Ix>iiis  (Mo.)  48  L.  R.  A.  201. 

As  to  liability  of  city  for  leaving  in  alley 
•dangerons  machinery  attractive  to  children,  see 
•Osage  City  v.  Larkins  (Kan.)  2  L.  B.  A.  66. 
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861;  Murphy  y.  Brooklyn,  118  N.  Y.  575,  23 
N.  E.  887;  Talty  v.  Atlantic,  02  Iowa,  135, 
60  N.  W.  516;  Ooeltz  v.  Ashland,  75  Wis. 
642,  44  N.  W.  770;  Clark  y.  Richmond,  83 
Va,  355,  5  S.  E.  360;  Omaha  v.  Bowman,  52 
Neb.  293,  40  L.  R.  A.  531,  72  N.  W.  316. 

The  trap  and  sewer  through  wh-ich  the  boy 
is  alleged  to  have  gone  were  entirely  covered 
up;  and  the  mouth  of  the  trap  was  12  feet 
away  from  the  open  gutter.  The  gutter 
into  which  he  yoluntari^  walked  was  a  ne- 
cessity to  the  drainage  of  the  town.  The 
manner  of  constructing  it  w(bs  an  exercise  of 
the  legislative  discretion  of  the  oity  authori- 
ties, and  not  reviewable  by  a  jury. 

Heman  y.  Allen,  156  Mo.  534,  57  S.  W. 
550;  Bishop,  Non-Omtr.  Law,  748;  2  Dill. 
Mun.  Corp.  3d  ed.  S  1048,  note  2. 

The  law  requires  such  care  as  the  capacity 
of  the  particular  (diild  enables  it  to  use  nat- 
urally and  reasonably. 

Civil  Code,  2001;  Western  d  A.  R.  Co.  y. 
Young,  81  Ga.  307,  7  S.  E.  012;  Western  d  A. 
R  Co.  y.  Rogers,  104  Ga.  226,  30  S.  E.  804; 
Roberts  v.  Porter  Mfg.  Co.  110  Ga.  476,  35 
S.  E.  674. 

The  court  should  take  the  case  from  the 
jury  when  it  clearly  appears  thut  the  child 
has  a  caipaxnty  for  eelif-protection,  wihich  it 
culpably  omits  to  use  in  the  face  of  danger. 

Bess  V.  Atchison,  T.  d  8.  F.  R.  Co.  (Kan.) 
62  Pac.  006;  Casey  v.  Maiden,  163  Mass. 
507,  40  N.  E.  840;  Fitzhenry  y.  Consolidated 
Traction  Co.  64  N.  J.  L.  674,  46  Atl.  698; 
Brady  y.  Consolidated  Traction  Co.  64  N.  J. 
L.  373.  45  AU.  805;  Smith  y.  Hatcher,  102 
Ga.  160.  29  S.  E.  162;  Georgia  R.  d  Bkg.  Co. 
y.  Spinks,  111  Ga,  572,  36  S.  E.  855;  Savan- 
nah, F.  d  W.  R.  Co.  y.  Beavers,  113  Ga.  308, 
54  L.  R.  A.  314,  30  S.  E.  88. 

Messrs.  Alexander  A  HUljer  also  for 
plaintiff  in  error. 

Messrs.  Dean  A  Dean,  for  defendant  in 
error: 

After  the  sewer  was  built  by  Wagner  the 
iron  grating  put  oyer  the  mouth  of  the  trap 
by  W'a^er  when  the  sewer  yma  first  con- 
structed was  removed  and  negligently  al- 
lowed to  remain  away. 

Fuller  V.  Atlantic,  66  Ga.  80;  Wilson  y. 
Atlanta,  60  Ga.  473. 

The  safety  of  streets  must  be  determined 
by  each  locality,  and  not  upon  any  general 
plan  adopted  by  the  city. 

Wilson  y.  Atlanta,  60  Ga.  473. 

The  power  of  the  city  to  adopt  a  plan  of 
sewers  should  not  be  construed  to  exempt 
the  city  from  liability  when  the  plan  devised 
as  put  in  operation  leayes  the  city  streets  in 
a  dangerous  condition  for  the  pique's  use. 

Tiedeman,  Mun.  Corp.  §  350;  Elliott, 
Roads  k  Streets,  2d  ed.  §§  473,  474;  Shearm. 
&  Redf.  Neg.  &th  ed.  §  272;  Gircleville  y. 
Sohn,  50  Ohio  St.  285,  52  N.  E.  788;  Blyhl 
y.  Waterville,  57  Minn.  115,  58  N.  W.  817; 
Gould  y.  Topeka,  32  Kan.  485,  40  Am.  Rep. 
406,  4  Pao.  822;  Seymour  y.  Cummins,  110 
Ind.  148,  5  L.  R.  A.  126,  21  N.  E.  549;  Rice 
y.  Evansville,  108  Ind.  7,  58  Am.  Rep.  22,  0 
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N.  E.  139;  North  Vernon  T.  Voegler,  103 
Ind.  314,  2  N.  E.  821;  Nexo  Albany  w,  Ray, 
3  Ind.  Add.  321,  29  N.  E.  611;  Peoria  y.  Eis- 
ler,  62  111.  App.  26;  Seaman  v.  Marshall, 
116  Mich.  327,  74  N.  W.  484. 

The  question  of  negligence  or  want  of  neg- 
ligence on  the  part  of  a  city  as  to  the  condi- 
tion of  itfl  streeta  in  each  particular  case  is 
one  for  the  jury. 

Augusta  v.  Tharpe,  113  Ga.  152,  38  S.  E. 
389;  Westei-n  d  A.  R.  Co.  v.  Young,  83  Ga. 
518,  10  S.  E.  197;  Wynn  v.  City  d  Suburban 
R,  Co,  01  Ga.  358,  17  S.  E.  649;  Western  d 
A.  U.  Co.  V.  Young,  81  Ga.  397,  7  S.  E.  912; 
Western  d  A.  R.  Co.  v.  Rogers,  104  Ga.  226, 
30  S.  E.  804;  Atlanta  d  W.  P.  R.  Co.  v. 
Smith,  94  Ga.  107,  20  S.  £.  763. 

Children  playing  upon  streets  are  enti- 
tled to  protection  against  dangerous  defects. 

Augusta  v.  Tharpe,  113  Ga.  152,  38  S.  E. 
389;  Omaha  v.  Richards,  49  Neb.  244,  68  N. 
W.  529;  1  Thomp.  Neg.  1st  ed.  p.  304; 
Shearm.  &  Redf.  Neg.  S  705 ;  4  Am.  &  Eng. 
Enc.  Law,  Ist  ed.  p.  53 ;  Pekin  v.  MoMahon, 
154  111.  141,  27  L.  R.  A.  206,  39  N.  E.  484. 

Mr.  Seaborn  Wrtslit  also  for  defendant 
in  error. 

Lewis,  J.,  delivered  the  opimon  of  the 
court: 

Mrs.  Cheney  sued  the  city  of  Rome  for 
$25,000  damages  on  eocount  of  the  death  of 
her  nine-year-old  son,  upon  whom  she  alleged 
that  she  was  largely  dependent  for  a  sup- 
port. Her  petition  set  up  that  the  defeoid- 
ant  had  negligently  constructed  and  per- 
mitted to  remain  in  a  dangerous  condition 
a  large  open  sewer  on  the  edge  of  the  side- 
walk on  a  named  street  in  the  city,  which 
open  sewer  emptied  into  a  large  under- 
ground covered  sewer,  leading  to  the  Oostan- 
aula  river;  that  these  sewere  ore  and  were 
so  constructed  that  they  have  great  fall,  and 
decline  rapidly  towards  the  river,  and  in 
times  of  heavy  rains  great  volumes  of  water 
flow  with  great  rapidity  through  them  to 
the  river;  and  that  at  the  point  where  the 
open  sewer  enters  the  underground  sewer 
there  is  and  was  a  large  hole,  which  the  city 
left  with  no  bars  or  grating  or  other  means 
to  prevent  objects  or  bodies  from  being 
washed  into  the  underground  sewer, — all  of 
which  facts  were,  or  should  have  been, 
known  to  the  defendant.  She  alleged  tha/t 
on  a  nanLcd  day,  at  a  Ume  when  a  heavy  rain 
was  falling  or  had  just  fallen,  and  a  large 
volume  of  water  was  in  consequence  flowing 
rapidly  down  the  sewers,  her  minor  son, 
while  walking  along  the  streets  of  the  city, 
fell  into  the  <^en  sewer,  and  was  washed 
through  the  hole  into  the  underground 
sewer,  and  drowned.  The  petition,  after  set- 
ting forth  the  expectancv  and  the  capacity 
to  labor  of  tlie  deceased  child,  prayed  for  the 
recovery  of  the  full  financial  value  of  his  life 
as  ahove  set  out.  The  answer  of  the  defend- 
ant was,  in  substance,  a  general  denial  of 
negligence  and  of  liability.  The  case  was 
tried  before  a  jury,  and  a  verdict  rendered 
for  the  plaintiff  for  $4,750,  and,  the  defend- 
uit's  motion  for  a  new  trial  being  overruled, 
it  excepted. 
55  L.  IL  A. 


The  evidence  showed  that  on  the  day  of 
his  death,  just  after  an  unusually  heavy 
rain,  when  the  open  sewer  referred  to  in  the 
petition  was  swollen  with  a  large  volume  of 
water,  Paul  Cheney,  the  plaintiff's  son,  was 
seen  wading  in  the  water  in  the  vicinity  of 
the  trap  or  hole  connecting  the  surface  sewer 
with  the  underground  sewer.  This  hole  was 
directly  under  a  plank  walk  which  bridged 
the  open  sewer  at  a  street  crossing,  and  the 
boy  was  seen  to  get  down  into  the  water 
from  this  plank  walk  or  bridge,  and  wade 
about  in  the  water  which  fill«l  the  gutter.. 
The  current  of  the  water  was  very  swift,  but 
not  80  swift  as  to  prevent  him  and  other  chil- 
dren from  wading  about  in  the  stream.  Pre- 
sumably, the  plaintiff's  son  lost  his  footing, 
and  was  swept  into  the  open  hole  connecting; 
with  the  underground  sewer  and  drowned. 
There  were  no  eyewitnesses  to  the  occur- 
rence, but  the  child's  body  was  afterwards 
found  in  the  Ooebanaula  river,  near  the 
mouth  of  the  sewer,  and  his  umbrella  was 
picked  up  near  where  he  had  been  seen  wad- 
ing in  the  water  of  the  open  sewer.  It  was 
admitted  that  there  were'no  bars  or  grating 
of  any  sort  covering  the  hole  connecting  the 
two  sewers.  It  was  shown,  however,  that 
the  sewers  were  properly  constructed  and 
properly  maintained,  and  were  necessary  to 
the  preservation  of  the  streets  of  the  city 
and  the  private  property  of  its  citizens;  and 
it  was  aJso  shown  that  any  impediment  to 
the  flow  of  water,  in  the  nature  of  bars  or 
grating  over  the  hole  connecting  the  two 
sewers,  would  have  resulted  in  the  grating 
becoming  clogged  with  mud,  rocks,  ana 
traeh  canising  the  gutter  to  overflow  in 
times  of  heavy  rains,  and  do  serious  damage. 
It  was  not  contended  that  the  defendant  was 
negligent  in  the  construction  or  maintenance 
of  the  sewer,  except  in  its  failure  to  provide 
some  device  to  prevent  the  passing  of  solid 
bodies  through  the  hole  or  trap  connecting 
the  open  wiUi  the  underground  sewer. 

1.  Under  the  evidence  contained  in  the- 
record,  we  do  not  think  that  the  plaintiff* 
was  entitled  to  a  recovery.  No  negligence 
whatever  was  shown  to  have  been  committed 
by  the  city  or  any  of  its  employees.  The 
failure  to  place  bars  or  grating  across  the 
top  of  the  trap  connecting  the  open  with  the 
underground  sewer  was  explained  by  the  de- 
fendant in  a  manner  entirely  relieving  it 
from  any  liability,  for  it  was  proved  by  un> 
contradicted  expert  testimony  that  such  a 
device  would  have  obstructed  the  flow  of  the 
surface  water,  and  caused  it  to  overflow,  and 
inflict  serious  damage  to  the  streets  of  tiie- 
city  and  the  property  of  its  citizens.  If 
these  witnesses  are  to  be  believed,  not  only 
was  the  oity  not  negligent  in  keeping  the 
sewers  thus  open  ai^  unobstructed,  but  a 
failure  to  do  so  would  have  rendered  it  lia- 
ble to  property  owners  who  misht  be  dam- 
aged by  an  overflow  of  water  in  times  of 
heavy  rain.  See,  on  this  subject,  10  Am.  ft 
Eng.*  Enc.  Law,  2d  ed.  246;  2  Dill.  Mun. 
Corp.  4th  ed.  (  980.  Certainly,  the  oity 
could  not  be  charged  with  the  duty  of  guard- 
ing against  so  unusual  and  unlikely  an  oc- 
currence «a  the  washing  of  the  body  of  a. 
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child  through  this  trap  or  hole.  There  was, 
indeed,  eyidence  tending  to  contradict  the 
plaistifTs  theory  of  the  accident,  and  to 
show  that  it  was  impossible  for  the  child's 
body  to  have  been  washed  through  the  un- 
derground sewer  as  contended.  There  seesns 
to  be  grave  doubt  as  to  whether  the  closed 
sewer  was  large  enough  to  permit  of  the  pas- 
sage through  it  of  Uie  body,  and  the  fact 
that  there  were  few  marks  or  bruises  on  the 
body  when  found  in  the  river  gives  con- 
siderable force  to  the  contention  of  the  de- 
fendant that  the  child  was  not  drowned  in 
the  sewer,  but  immediately  in  the  river. 
But  conceding,  for  the  sake  of  the  argument, 
the  correctness  of  the  plaintiff's  theory  as  to 
the  manner  in  which  her  son  lost  his  life,  we 
are  not  prepared  to  hold  that  it  was  the 
duly  c4  Uie  city  to  go  to  the  extent  of  ren- 
dering itself  liable  to  civil  actions  for  dam- 
ages in  order  to  exercise  the  more  watchful 
care  orer  the  saiety  of  children  who  might 
play  in  the  gutters  after  a  heavy  rain, — a 
care  which  we  think  devolves  more  upon  pa- 
rents than  upon  the  city.  To  entitle  the 
plaintiff  to  recover  in  an  action  of  this  sort, 
it  must  clearly  appear  that  the  municipal 
authorities  were  guilty  of  negligence,  and 
that  this  negligence  was  the  preponderating 
cause  of  tiie  injury  inflicted.  See  Qaskina  v. 
Atlanta,  73  Ga.  746;  Colnmhu8  v.  Ogletree, 
96  Qa.  178,  22  S.  E.  709  (3);  and  many 
other  authorities  might  be  cited  to  the  same 
effect.  As  has  been  stated,  the  plaintiff  in 
the  prssent  case  entirely  failed  to  prove  that 
the  city  bad  been  negligent  in  any  particu- 
lar, or  had  violated  any  duty  which  it  owed  ^ 
to  her  or  her  minor  son. 

2.  It  appeared  that  the  gutter,  or  open 
drain,  in  which  the  plaintiff's  son  was  last 
seen  to  be  playing,  and  which  is  alleged  to 
have  been  partly  the  cause  of  his  death,  was, 
on  the  side  nearest  the  sidewalk,  about  2 
feet  deep.  On  the  other  side  the  "bank  of 
the  gutter  was  irregular,  and  its  depth  va- 
ried soaaoewhat,  at  no  point  being  more  than 
2  feet.  Its  width  was  al>out  4  feet  across 
the  top,  and  something  less  in  the  bottom, 
owing  to  the  sloping  sides  of  the  drain.  In 
no  possible  view  of  the  case  can  such  a 
drain  or  sewer  be  considered  as  a  device 
that  woiild  be  naturally  alluring  or  invitins^ 
to  children  of  tender  years,  in  the  sense  and 
to  the  extent  that  the  city  would  be  liable 
for  injuries  received  by  cliildren  playing  in 
its  waters.  We  think  the  true  rule  upon 
this  subject  is  to  be  found  in  the  case  of 
Clark  ▼.  Richmond,  83  Va.  355,  5  S.  E.  369, 
— a  cane  which  in  many  respects  bears  a 
strong  analogy  to  the  one  now  before  us.  In 
that  case,  a  cdiild  six  years  old,  while  walk- 
ing on  a  stone  coping  adjacent  to  the  side- 
walk, the  top  of  the  coping  being  from  15 
inches  to  2  feet  high,  fell  into  an  excavation 
which  had  been  made  by  the  city,  receiving 
injuries  for  which  he  brought  suit.  It  was 
h^d  that  this  coping  was  not  an  enticing 
structure,  within  the  meaning  of  the  rule 
which  holds  persons  liable  for  damages  if 
they  neglect  suitable  barriers  around  dan- 
gerona  objects  near  the  streets  and  side- 
walks, likely  to  allure  children  to  their  hurt. 
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In  the  course  of  the  opinion  the  court  uses 
the  following  language,  which  we  think  is 
directly  applicable  to  the  case  now  before  us: 
"The  obligation  of  municipal  corporations 
to  erect  barriers  around  areas  adjoining  or 
extending  into  its  sidewalks  or  highways 
grows  out  of  the  duty  which  rests  upon 
municipal  corporations  to  maintain  their 
streets  and  sidewalks  in  safe  condition  for 
those  who  may  be  rightfully  using  them,. 
whether  they  be  grown  persons  or  children; 
but  this  duty  cannot  be  held  to  extend  to 
the  protection  of  children  against  every 
freak  that  may  possess  them."  In  the  pres- 
ent case,  as  has  been  seen,  the  sewer  under 
discussion  was  necessary  to  the  preservation 
of  the  streets  of  the  city  and  the  private 
property  of  its  citizens  from  damage  by 
overflow  of  surface  water.  From  aught  that 
appears  in  the  record,  it  was  skilfully  con- 
structed and  carefully  maintained.  It  waa 
not  shown  to  have  been  dangerous  in  and  of 
itself,  and  the  fact  (as  appears  from  the  evi- 
dence) that  children  frequently  waded  about 
in  it  when  it  was  full  of  water,  and  that  no 
accident  had  ever  happened  to  them,  goes 
far  to  disprove  the  contention  that  it  was 
an  alluring  attraction,  fraught  with  peril  to^ 
unwary  children.  No  attempt  was  made  to 
bring  home  to  the  city  authorities  notice  of 
its  alleged  dangers,  nor  was  it  proved  to 
have  b^n  dangerous.  The  defendant  re- 
butted every  presumption  of  negligence 
which  was  broueht  against  it,  and  we  hold 
that  the  court  below  should  have  granted 
the  motion  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  law  and 
the  evidence. 
Judgment  reversed. 

All  the  Justices  concur. 


H.  A.  ATKINSON,  Plff,  in  Err,, 
SOUTHEllN  RAILWAY  COMPANY. 
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*If  m  tleket  seller  off  a  railroad  com- 
pany atellii  a  ticket  for  passage  on  a  par- 
ticular train,  assuring  the  purchaser  that  the- 
train  will  stop  at  the  station  at  which  he  de- 
sires to  alight,  he  may  recover  damages  from- 
the  company  if  expelled  from  the  train  by  the 
conductor  solely  on  the  ground  that  the  train 
does  not  stop  at  the  station  In  question,  on- 
less  the  purchaser  knew  or  had  reason  to  be- 
lieve that  the  Information  given  him  by  the 
ticket  agent  was  incorrect,  or  that  there  waa 
a  rule  or  regulation  of  the  company  making 

*Heftdnote  by  Cobb,  J. 

NoTB. — As  to  liability  for  ejection  of  pas- 
senger  because  of  defective  ticket  given  him  by 
agent's  mistake,  see.  In  this  series,  St.  Louis,  A. 
&  T.  R.  Co.  V.  Mackie  (Tex.)  1  L.  R.  A.  667 ; 
Mackay  v.  Ohio  River  R.  Co.  (W.  Va.)  9  L.  R. 
A.  132;  Poulln  v.  Canadian  P.  R.  Co.  (C.  C. 
App.  6th  C.)  17  L.  R.  A.  800 ;  Ellsworth  v.  Chi* 
cago.  B.  &  Q.  R.  Co.  (Iowa)  29  L.  R.  A.  173; 
Northern  P.  R.  Co.  v.  Pauson  (C.  C.  App.  9tli* 
C.)  30  L.  R.  A.  780 :  and  Scott  v.  Ceveland,  C. 
C.  &  St.  L.  R.  Co.  (Ind.)  32  L.  R.  A.  154. 
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the  agent  Incompetent  to  glye  the  information, 
or  prohibiting  the  conductor  from  stopping 
the  train  at  that  station. 

(November  7,  1901.) 

ERROR  i»  the  Oity  Court  for  Floyd  Coun- 
ty to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  by  plaintiff  to 
recover  damages  for  alleged  unlawful  ejec- 
^on  from  defendant's  train.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Seaborn  Wrislit  for  plaintiff  in  er- 
ror. 

Messrs.  Shumate  Sc  Maddosi,  George 
A.  H.  Harris  &  Son,  and  B.  L.  Chamlee 
ior  defendant  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
•oourt: 

The  plaintiff  sued  the  railway  company 
for  damages  alleged  to  have  been  sustained 
on  acomnt  of  having  been  wrongfully  ex- 
celled from  one  of  its  trains.  Upon  the  trial 
it  appeared  from  the  testimony  introduced 
in  iM^ialf  of  the  plaintiff  that  he  desired 
to  go  as  a  passenger  upon  one  of  the  trains 
of  the  defendant  from  the  city  of  Rome  to  a 
station  caUled  "Seney."  When  he  went  to 
the  ticket  office  of  the  defendant,  and  in- 
formed the  ticket  agent  that  he  desired  to 
jgo  to  Seney,  the  agent  told  him  that  the 
train  to  Seney  hod  gone.  Upon  his  asking 
the  agent  when  there  would  be  another  train 
to  S^ey,  he  was  told  that  In  about  two  or 
three  hoiin  there  would  be  a  freight  train, 
which  carried  passengers,  and  upon  which  he 
•oould  go.  The  agent  then  sold  him  a  ticket 
to  Seney,  and  stated  that  the  tickert;  would  be 
^[ood  on  the  freight  train,  whicih  would  ar- 
rive two  or  three  hours  later.  Plaintiff  then 
left  the  station,  and  returned  later  in  the 
day.  Upon  the  arrival  of  the  freight  train 
he  again  inquired  of  the  ticket  agent  if  that 
was  the  train  on  which  he  oould  go  to  Seney, 
and  the  agent  told  him  that  it  was.  He  then 
boairded  the  train,  and  went  into  the  caboose. 
When  the  train  had  moved  forward  from  the 
station  about  125  or  150  yards,  the  conductor 
asked  plaintiff  where  he  was  going,  and 
plaintiff  replied  to  Seney;  stating  that  the 
agent  bad  sold  him  a  ticket  to  that  point 
to  be  used  on  that  train.  The  conductor  then 
stated  that  he  did  not  stop  at  Seuey;  that 
be  did  not  see  why  the  agent  had  sold  a 
ticket  to  that  point  for  that  train,  which  did 
not  carry  passengers;  that  plaintiff  could 
not  go  to  Seney  on  that  train;  and  that^  if 
be  attempted  to  do  eo,  he  (the  oonductor) 
would  put  him  off.  Plaintiff  then  returned 
to  the  station,  and  offered  the  agent  his 
tldcet,  and  requested  that  his  money  be  re- 
funded. The  agent  refused  to  redeem  the 
tidcet,  and  when  plaintiff  told  him  what  the 
eomductor  had  said  l^e  agent  told  him  to  go 
back,  and  get  on  the  train,  and  go  to  Seney, — 
the  train  having  stopped  a  short  distance 
from  the  station.  Plaintiff  then  returned 
to  the  train,  and  the  conductor  again  in- 
formed him  that  he  oould  not  go  to  Seney  on 
tbat  train,  whereupon  plaintiff  again  re- 
turned to  the  acent,  and  requested  that  his 
money  be  refunded,  whidi  the  agent  refused 
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to  do.  The  ticket  sold  plaintiff  waa  intro- 
duced in  evidence,  and  appears  to  be  a  ticket 
which  entitled  the  plaintiff  to  one  first-class 
passage  from  Rome  to  Seney,  but  does  not 
specify  in  any  way  what  train  it  was  to  be 
used  on,  nor  is  there  anything  on  it  to  in- 
dicate that  it  would  zwt  be  good  on  freight 
trains.  The  only  witness  called  by  the  de- 
fendant was  the  ticket  agexvL  He  denied  the 
plaintiff's  statements  aixiut  his  offer  to  sur- 
render the  ticket  and  request  for  the  return 
of  his  money,  and  stated  that  he  did  offer 
to  redeem  the  ticket^  but  that  the  plaintiff 
refused  to  allow  him  to  do  it.  The  agent 
further  testified  that' he  had  nothing  at  all 
to  do  with  the  freight  train,  that  the  super- 
intendent and  train  master  had  authority 
over  it,  and  that  the  conductor  was  in  sole 
charge.  The  witness  admitted  that  he  sold 
plaintiff  the  ticket  to  go  to  Seney  on  the 
freight  train,  and  that  he  expected  him  to  go 
on  the  train  upon  which  the  oonductor  re- 
fused to  allow  him  to  ride.  Upon  this  state 
of  facts  the  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiff  assigns  error 
upon  the  direction  of  this  verdict. 

W^hen  a  railroad  compcuiy  places  an  agent 
in  charge  of  its  business  at  a  place  where 
passengers  are  expected  to  boa«ra  its  trains, 
and  authorizes  sach  agent  to  sell  tickets  to 
passengers  to  be  used  when  taking  passage 
upon  its  trains,  one  who  purchases  From  maSk 
an  agent  a  ticket  upon  which  there  is  no 
statement  as  to  what  trains  it  will  or  will 
not  be  good  for  passage  upon  has  a  right  to 
presume  that  the  agent  is  authorized  by 
the  company  to  give  him  information  on  this 
subject.  When,  therefore,  the  purchaser  of 
such  a  ticket  applies  to  the  ticket  agent  for 
information  as  to  what  train  or  trains  the 
ticket  will  be  good  for  passage  upon,  and  the 
agent  gives  him  this  information,  he  has  a 
right  to  act  upon  the  information  so  given. 
If  in  so  doins  he  boards  a  train  of  the  com- 
pany upon  which  the  ticket  is  not  good  for 
passage  to  the  point  indicted  thereon,  and 
18  for  this  reason  expelled  therefrom  by  the 
agent  of  the  company  In  charge  of  the  train, 
the  c(Hnpany  is  liahle  to  him  for  whatever 
damages  he  may  sustain  on  account  of  such 
expulsion,  notwithstanding  there  is  in  ex- 
istence a  rule  or  regulation  of  the  company 
which  prohibits  the  conductor  from  carrying 
passengers  on  the  train  thus  boarded,  or  from 
carrying  passengers  to  a  given  point  along 
the  line  of  road.  The  company  can  only 
avoid  this  liability  by  showing  that  the  pur- 
chaser of  the  ticket  knew,  or  had  sufficient 
reaeon  to  believe,  that  the  ticket  agent  waa 
misinfoiiuing  him,  or  that  the  purchaser 
knew  of  a  rule  of  the  oompany  which  made 
the  agent  incompetent  to  give  the  informa* 
tion,  or  forbade  the  recognition  of  the  ticket 
by  the  conductor.  The  principles  just  stated 
are  clearly  deducible  from  the  ruling  made  in 
the  case  of  Central  R.  d  Bkg.  Co,  v.  Roberts^ 
91  6a.  513,  18  S.  E.  315.  In  that  case  it 
appeared  that  the  defendant's  ticket  agent 
bold  the  plaintiff  an  excursion  ticket,  con- 
sisting of  two  parts,  one  of  which  signified 
that  it  was  to  be  used  in  going  ani  the 
other  in  returning,  but  neither  of  them  in- 


1901. 


Atkinson  t.  Southern  R.  Co. 


225 


H.  C.  TINDALL,  Plff.  in  Err., 

V, 

G.  S.  WESTCOTT,  Sheriff,  ete. 


4Hcating  any  particular  train.  The  agent  in- 1 
formed  the  plaintiff  that  the  ticket  would  be 
good  for  return  passage  on  a  fast  train  of 
the  defendant's  known  aa  the  "Cannon  Ball." 
The  plaintiff  boarded  this  train  for  the  re- 
turn jraasage,  and  tendered  the  portion  of  the 
ticket  which  was  then  sold  for  such  passage, 
but  the  oonduobor  refused  to  aocept  the  tide- 
ot^  and  ejected  plaintiff  from  the  train, 
It  was  ruled  that  the  plaintiff  could  recover 
for  this  ejection;  Mr.  Chief  Justice  Bleckley 
using  in  the  opinion  the  following  langua^: 
*'The  agent  who  sold  the  Sunday  excursion 
ticket  represented  the  company  in  making 
the  sale,  and  the  information  whieh  he  gave 
as  to  whether  the  ticket  would  afford  a  nght 
to  return  on  a  particular  train  could  be  re- 
lied on  unless  it  was  known  to  be  incorrect, 
or  unless  some  known  rule  or  order  of  the 
•company  made  the  agent  incompetent  to  give 
such  information,  or  forbade  the  reoognition 
of  such  a  ticket  by  the  conductor  of  the  des- 
ignated train  or  of  trains  belonging  to  that 
•class.  The  ticket  being  silent  on  ite  face  as 
to  traioB,  and  one  of  the  pcurts  of  the  ticket 
l)eing  for  a  return  passage,  of  course  it  would 
be  proper  for  the  company  to  authorize 
someone  to  answer  questions  when  the  ticket 
was  soldy  so  that  the  buyer  might  know  how 
to  use  it ;  and  no  other  person  would  seem  to 
be  so  proper  for  this  purpose  as  the  agent 
selling  it."  See  aJso,  in  this  connection,  Head 
V.  Georgia  P,  R,  Co,  79,  Ga.  358,  7  S.  E.  217. 
Rulin^^  to  the  same  effect  have  also  been 
made  in  other  states.  See  Boehm  v.  Duluth, 
S.  8.  i€  A.  R.  Co.  91  Wis.  592,  65  N.  W.  506; 
Pittsburgh,  C,  0.  d  8t,  L.  R,  Co,  v.  Reynolds, 
£5  Ohio  St.  370,  46  N.  E.  712;  Lake  Shore 
d  M,  8.  R,  Co.  V.  Pierce,  47  Mich.  277,  11 
N.  W.  157;  Bouth  d  North  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  52  Am.  Rep.  349; 
8t.  Louis,  I.  M.  d  8.  R.  Co.  v.  Adcook,  52 
Ark.  406,  12  S.  W.  874;  Burnham  v.  Chrarid 
TmnJk  R.  Co.  63  Me.  298,  18  Am.  Kep.  220; 
Murdoch  v.  Boston  d  A.  R.  Co.  137  Mass. 
293,  50  Am.  Rep.  307.  See  also  1  Fetter, 
Oarr.  Pass.  9  322;  5  Am.  &  £ng.  Enc.  Law, 
^  ed.  p.  670  (8).  The  court  erred  in  di- 
recting a  verdict  for  the  defendant. 
Judgment  reversed. 

All  the  Justices  concur. 


SAME,  Plff.  in  Err., 

V. 

Robert  A.  NISBET,  Clerk,  etc 

(113  Ga.  1114.) 

M.    A  person  iv^ho  has,  by  the  order  of 
a  eonrt  of  competent  Jnrlsdletlon,  been 

*Headnotes  by  Littlb,  J. 

NoTS. — For  another  case  In  this  series  as  to 
habeas  corpiis  to  release  from  imprisonment 
for  contempt*  see  B»  parte  Keeler  (S.  C.)  81 
L.  B.  A  678. 
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appointed  receiver  of  the  property  of  an  In- 
solrent  debtor,  becomes  an  executive  officer 
of  the  court  which  appointed  him,  and  the 
property  received  by  him,  or  the  money  aris- 
ing from  its  sale,  is  in  custodia  legis. 

2.  If  a  receiver  liaa  been  directed  by 
tbe  court  to  deposit  a  fund  arising  from 
the  sale  of  the  property  of  tbe  debtor  in  banks, 
subject  to  l>e  withdrawn  only  on  his  check 
when  the  same  has  been  countersigned  by  the 
Judge  presiding  in  the  court  which  appointed 
him.  and  in  violation  of  his  duty,  and  in 
disregard  of  the  order  of  the  court,  the  re- 
ceiver obtains  such  fund  from  the  banlcs  on 
checks  not  countersigned,  and  appropriates 
the  same  to  his  own  use,  then,  regardless  of 
the  question  whether  or  not  the  bank  is  liable 
for  such  wrongful  payment,  such  receiver  is 
in  direct  contempt  of  the  court,  whose  officer 
he  is ;  and  he  may  be  attached  and  punished 
for  contempt  in  disregarding  the  orders  of  the 
court,  and  also  for  a  failure  or  refusal,  when 
so  ordered,  to  pay  into  court  the  fund  so  mis- 
appropriated. 

SI.  A  creditor  prln&a  facie  entitled  to 
participate  in  tbe  fund  ao  vritbbeld 
is  a  proper  party  to  move  an  attachment 
against  the  defaulting  receiver,  and,  in  the 
absence  of  any  such  motion,  the  Judge  pre- 
siding, on  information  derived  from  any 
source,  should  cause  proper  inquiry  to  be  made 
as  to  the  facts,  and,  if  found  to  be  true,  take 
proper  steps  to  compel  the  return  of  the 
money. 

4.  Tbe  blsrb  decree  of  care  proper  to 
be  exercised  In  tbe  preservation  of 
fvnds  arising  from  theseisure  of  the  property 
of  a  citizen  requires  that  a  receiver  intrusted 
with  such  a  fund  should  l>e  held  to  a  rigid  ac- 
countability, and  if,  oci  proper  order,  he  fails  or 
refuses  to  deliver  the  same,  it  is  the  duty  of 
the  court  to  compel  him  to  do  so  by  the  use  of 
ail  lawful  means ;  and,  to  that  end,  it  is  not 
illegal  to  adjudge  him  to  be  In  contempt  for 
such  failure,  and  imprison  him,  nor  to  con- 
tinue such  imprisonment,  for  the  continuing 
contempt  in  refusing  to  deliver  the  money,  for 
such  a  time  as  may  be  necessary  to  compel 
Its  production. 

a.  After  be  bas  been  adjndsed  In 
contempt  and  Imprisoned  for  a  refusal  to 
deliver  the  fund,  he  will  not  be  discharged 
under  a  writ  of  habeas  corpus  sued  out  befors 
another  Judge  on  the  ground  that  he  is  unable, 
by  reason  of  his  poverty,  to  comply  with  the 
order;  but  it  rests  in  the  sound  legal  discre- 
tion of  the  Judge  who  committed  him,  or  who 
Is  presiding  in  the  court  which  committed  him, 
to  determine  whether  it  is  or  is  not  in  the 
power  of  the  receiver  to  restore  the  fund. 

b.  Wbetber  a  receiver  is  or  la  not 
unable,  by  proper  effort,  to  restore  a  fund 
intrusted  to  bis  keeping  as  an  officer  of  the 
court,  and  which  he  has  wilfully  misappro- 
priated, is,  both  at  common  law  and  under 
our  statute,  a  question  which  may  be  deter- 
mined by  the  presiding  Judge,  and  is  not  one 
which  is  required  to  be  submitted  to  a  Jury. 

IS.  Tbe  receiver,  in  effect  bavinar  ad-  . 
UKitted  a  misappropriation  of  tbe  fond 
committed  to  his  safe  keeping,  was,  in  any 
event,  in  contempt,  and,  without  regard  to  the 
fact  of  the  disquallflcation  of  the  presiding 
Judge  who  passed  the  order  requiring  him  to 
pay  the  fund  Into  court,  was  subject  to  be 
held  therefor  by  the  Judge  who  heard  the  case. 
Under  the  facts  of  this  case,  as  shown  by  the 
record,  the  receiver  will  not  be  heard  to  urge 
such  disqualification. 
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TXTBITS  OF  ERROR  to  the  Superior  Court 
Vf  for  Bibb  County  to  review  judgments 
adjudging  defendant  guilty  of  contempt  for 
disobeying  orders  of  the  court,  and  refusing 
to  discharge  him  under  a  writ  of  habeas 
corpus  from  the  custody  of  the  sheriff  to 
which  he  had  been  committed  in  pursuance 
of  such  judgment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  P.  Rosa,  for  plaintiff  in  error: 

If  the  commitment,  or  any  part  thereof, 
is  illegal,  the  remedy  to  void  the  restraint 
of  liberty  is  writ  of  habeas  corpus. 

Cathing  v.  State,  62  Ga.  243;  Southern 
Exp.  Co,  v.  Lynch,  65  6a.  241 ;  Com.  ex  rel. 
Davis  V.  Lecky,  1  Watts,  66,  26  Am.  Dec.  37. 

A  judgment  will  be  looked  into  on  habeas 
corpus,  and  if  found  to  be  without  author- 
ity of  law  the  prisoner  will  be  discharged. 
Tne  court  will  look  into  the  proceedings  so 
far  as  to  determine  whether  or  not  the  com- 
mitting court  acted  beyond  the  powers  con- 
ferred upon  it. 

Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  Ex  parte  Parks,  03  U.  S.  18,  23  L.  ed. 
787;  Ablomdn  v.  Booth,  21  How.  506,  16  L. 
ed.  169;  Re  Rowland,  104  U.  S.  604,  26  L. 
ed.  861;  Ex  parte  Oihson,  31  Cal.  610,  01 
Am.  Dec.  546. 

The  court  may  examine  into  the  acts  con- 
stituting the  alleged  contempt,  and  if  they 
do  not  in  law  constitute  a  contempt,  the 
court  committing  the  prisoner  acted  without 
jurisdiction,  and  the  prisoner  should  be  dis- 
charged. 

Miskimins  v.  Shaver  (Wyo.)  58  Pac.  411. 

Refusal  to  comply  with  an  order  the  court 
had  no  authority  to  make  is  not  contempt, 
and  process  to  punish  for  contempt  for  re- 
fusing to  comply  with  such  order  is  void, 
and  confinement  thereunder  is  illegal. 

Ex  parte  Ayers,  123  U.  S.  443,  31  L.  ed. 
210,  8  Sup.  Ct  Rep.  164;  Ex  parte  Grace, 
12  Iowa,  208,  79  Am.  Dec.  520;  Ex  parte 
Widher,  91  Cal.  367,  27  Pac.  733;  7  Am.  A 
Eng.  £nc.  Larw,  pp.  36,  56;  Rapalje,  Con- 
tempts, §§  128,  120;  Ex  parte  Ireland,  38 
Tex.  344;  Taylor  v.  Moffatt,  2  Blackf.  305; 
State  ex  rel.  Mahoney  ▼.  McKinnon,  8  Or. 
487;  State  ex  rel.  Dodge  v.  Langhome,  12 
Wash.  588,  41  Pac.  017;  Brown  v.  Moore, 
61  Cal.  432. 

The  decree  disobeyed  was  rendered  with- 
out due  process  of  law  and  by  a  judge  dis- 
qualified to  render  it.  Therefore  the  court 
was  without  jurisdiction  to  render  it. 

Wells  V.  Newton,  101  Ga.  141,  28  S.  E. 
640;  Allen  v.  State,  102  Ga.  626,  20  S.  E. 
470;  Civil  Code,  §§  4045.  4326  et  seq.;  Ex 
parte  Clarke,  126  Cal.  235,  46  L.  R.  A.  835, 
58  Pac.  540;  Ex  parte  Dela,  25  Nev.  346,  60 
Pac.  217;  Re  Reese,  08  Fed.  084;  Stevens  v. 
Nishet,  88  Ga.  456,  14  S.  E.  711;  7  Am.  & 
Eng.  Enc.  Law,  p.  3036;  Ex  parte  Widher, 
91  Cal.  367,  27  Pac.  733;  Re  Havlik,  45  Neb. 
747,  64  N.  W.  234;  People  ex  rel.  Tweed  v. 
Liscomh,  60  N.  Y.  650,  19  Am.  Rep.  211;  15 
Am.  &  Eng.  Enc.  Law,  p.  178. 

The  legality  of  the  prisoner's  detention  is 
to  be  determined  by  the  circumstances  exist- 
ing at  the  time  of  the  hearing,  and  not  at 
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the  time  of  the  application  for  the  habeas 
corpus. 

Ex  parte  Healy,  8  Ohio  S.  &  C.  P.  Dec. 
602;  15  Am.  &  Eng.  Enc.  Law,  p.  160. 

The  commitment  is  void  and  the  detention 
thereunder  illegal,  because  the  court  denied 
the  contemner  the  right  of  trial  by  jury. 

Code,  S§  4046,  4717,  4775,  4908;  Wyatt  v. 
People,  17  Colo.  252,  28  Pac.  061;  Ex  parte 
Schenck,  65  N.  C.  353;  Ex  parte  Crenshaw, 
80  Mo.  455 ;  Galland  v.  Galland,  44  Cal.  475, 
13  Am.  Rep.  167 ;  Kingsbery  v.  Ryan,  02  Ga. 
117,  17  S.  E.  680. 

The  commitment  is  void  because  it  doea 
not  recite  that  it  is  in  the  prisoner's  power 
to  perform  the  act  required  of  him  by  the 
order  of  the  court,  the  disobedience  of  which 
constitutes  the  contempt. 

Drakeford  v.  Adams,  08  Ga.  722,  25  S.  E. 
833 ;  Re  Chiles,  22  Wall.  157,  sub  nom,  Texas^ 
V.  White,  22  L.  ed.  810;  Ex  parte  Robertson, 
27  Tex.  App.  028,  11  S.  W.  669;  Re  Ayers, 
123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep. 
164;  Adair  v.  Gilmore,  106  Ala.  436,  17  So. 
544;  McKissack  v.  Voorhees,  119  Ala.  101, 
24  So.  523;  Galland  v.  Galland,  44  Cal.  475,, 
13  Am.  Rep.  167;  Myers  v.  Trimble,  3  E.  D. 
Smith,  612;  Hughson  r.  People,  91  111.  App. 
396;  Tinker  v.  Crooks,  22  Hun,  579;  Ex- 
parte  Silvia,  123  Cal.  293,  56  Pac.  988;  War- 
ren V.  Rosenberg,  94  Wis.  523,  69  N.  W.  339; 
Walton  Y.  Walton,  54  N.  J.  Eq.  607,  35  Atl. 
289;  Kane  v.  Haywood,  66  N.  C.  1;  Rapalje^ 
Contempts,  §S  115,  M7,  119,  129,  137;  Adr 
anis  V.  Haskell,  6  Cal.  316,  65  Am.  Dee.  517; 
Re  Hilles,  13  Phila.  340;  Re  Burrows,  33^ 
Kan.  675,  7  Pac.  148 ;  Roberts  v.  Stoner,  IS 
Mo.  484 ;  Ryan  v.  Kingsbery,  88  Ga.  361,  14 
S.  E.  500,  89  Ga.  228,  15  S.  E.  302 ;  Com.  ex 
rel.  Keely  v.  Perkins,  124  Pa.  36,  2  L.  R.  A^ 
223,  16  Atl.  526. 

The  commitment  is  void  because  the  tenn 
of  imprisonment  imposed  is  indefinite. 

Respttblica  v.  De  Longchamps,  1  Dall.  116,. 
1  L.  ed.  G2;  Ex  parte  Curtis,  10  Okla.  660, 
63  Pac.  963 ;  State  v.  Camden,  6  N.  J.  L. 
184;  Taylor  v.  Sewbtock,  5  Okla.  647,  49^ 
Pac.  1114;  People  ex  rel.  Hinckley  v.  Pirf en- 
brink,  96  111.  68;  Whittem  v.  State,  36  Ind. 
106;  KyU  v.  People,  72  111.  App.  171;  Ex- 
parte  Murray.  43  Cal.  455;  Swenarton  v. 
Shupe,  40  Hun,  41;  Ex  parte  Alexander 
(Ky.)  2  Am.  Jjaw  Reg.  44;  Rapalje,  Con- 
tempts, S  158;  Spelling,  Extraordinary  Re> 
lief,  $§  1245,  1284;  Com.  ex  reU  Keely  r. 
Pei'kins,  124  Pa.  36,  2  L.  R,  A.  223,  16  Atl. 
526,  528;  Ex  parte  Hardy,  68  Ala.  303; 
Ryan  v.  Kingsbery,  88  Ga.  382,  14  S.  E.  506. 

The  commitment  is  void  because  it  con- 
travenes art.  1,  IT  20,  of  the  Constitution  of 
Georgia,  and  Code,  §  4320,  enacted  pursuant 
thereto,  limiting  the  power  of  courts  to  pun- 
ish for  contempt,  and  because  it  contravenes 
art.  1,  V  21,  of  the  Constitution,  which  pro- 
vides that  there  shall  be  no  imprisonment 
for  debt. 

Everett  v.  Sparks,  107  Ga.  48,  32  S.  E. 
878 ;  Golson  v.  Holman,  28  S.  C.  53,  4  S.  E. 
811;  Ex  parte  Hardy,  68  Ala.  303;  Coiton^ 
V.  Sharpstein,  14  Wis.  236,  80  Am.  Dec.  774; 
Re  Blair,  4  Wis.  531;  Wightman  v.  Wight- 
man,  45  111.  167;  Coughlin  v.  Ehlert,  39  Mo. 
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285;  Roberts  ▼.  Sioner,  18  Mo.  481;  Re  At- 
lantic Hut.  L.  Ina.  Co.  9  Ben.  337,  Fed.  Cas. 
No.  629;  Re  Purvine,  37  C.  C.  A.  446,  96 
Fed.  195 ;  Cair  v.  State,  106  Ala.  35,  34  L. 
R.  A.  634,  17  So.  350;  Ryan  ▼.  Kingabery,  81) 
Ga.  22S,  15  S.  E.  302,  92  Ga.  113,  17  S.  £. 
689;  Cobb  v.  Black,  34  Ga.  162;  Smith  v. 
McLendon,  59  Ga.  527. 

A  judge  disqualified  by  law  "in  a  particu- 
lar case  cannot  preside,  cannot  sit,  cannot 
do  any  judicial  act  in  that  case." 

Alltm  V.  State,  102  Ga.  626,  29  S.  E.  470; 
Civil  Code,  §§  4045,  4326;  7  Am.  k  £ng.  Euc. 
Law,  p.  36;  Ex  parte  Widber,  91  Cal.  367, 
27  Pac.  733. 

The  clerk  is  not  an  a^rieved  party,  and 
has  no  right  to  bring  the  rule. 

7  Am.  &  Eng.  Enc.  Law,  p.  29. 

The  contemner  having  a  meritorious  de- 
fense to  the  claim  upon  which  the  demand 
against  him  was  based,  the  parties  will  be 
left  to  their  action,  and  not  granted  relief 
on  a  summary  proceeding  for  contempt. 

Re  Paschal,  10  Wall.  483,  sub  nom,  Texas 
▼.  White,  19  L.  ed.  992;  Ex  parte  Truman, 
124  Cal.  387,  57  Pac.  223;  20  Am.  k  Eng. 
Enc.  Law,  p.  119,  note;  Swift  v.  State  ex  rel. 
Clark,  63  Ind.  81;  Ex  parte  Wright,  65  Ind. 
504. 

The  contemner  mav  purge  himself  of  con- 
tempt on  return  of  the  rule,  by  showing  his 
inability  to  obey  the  order  of  court,  he  not 
having  created  the  inability  in  anticipation 
of  the  order  and  to  avoid  the  mandate  of  the 
court. 

Drakeford  v.  Adams,  98  Ga.  722,  25  8. 
£.  S33;  Re  Chiles,  22  Wall.  157,  sub  noni. 
Texas  v.  White,  22  L.  ed.  819;  Ex  parte 
Robertson,  27  Tex.  App.  628,  US.  W.  669; 
Ex  parte  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Gt.  Kep.  164;  Adair  v.  Qilm&re,  106 
Ala.  436,  17  So.  544;  MoKissack  v.  Voor- 
hees,  119  Ala.  101,  24  So.  523;  Galland  v. 
OaUand,  44  Cal.  475,  13  Am.  Rep.  167;  My- 
ers V.  Trimble,  3  E.  D.  Smith,  612;  Hugh- 
son  V.  People,  91  111.  App.  396;  Tinker  v. 
Crooks,  22  Hun,  579;  Ex  parte  Silvia,  123 
Cal.  293,  55  Pac.  988 ;  Warren  v.  Rosenberg, 
94  Wis.  523.  69  N.  W.  339 ;  Walton  v.  Wal- 
ton, 54  N.  J.  Eq.  607,  35  Atl.  289 ;  Kane  v. 
Hatficood,  66  N.  C.  1;  Rapalje,  Contempts, 
SI  115,  117,  119;  Adams  v.  HaskeU,  6  Cal. 
316,  65  Am.  Dec.  517:  Re  Hilles,  13  Phila. 
.340;  Re  Burrows,  33  Kan.  675,  7  Pac.  148; 
Roberts  v.  Stoner,  18  Mo.  484;  Ryan  v. 
Kingsbcnt,  88  Ga.  361,  14  S.  £.  596,  89  Ga. 
28,  15  S.  E.  302. 

Messrs.  Jokn  I.  Hall,  N .  E.  Harris,  C. 
P.  Steed,  O.  J.  Wimberly,  and  Ander- 
&  Grace  for  defendants  in  error. 


I«ittle,  J.,  delivered  the  opinion  of  the 
eourt: 

There  are  two  cases  pending  in  this  court 
in  each  of  which  practically  the  same  prin- 
ciples of  law,  resting  upon  the  same  facts, 
are  involved,  and  the  same  person  is  the 
plaintiff  in  error.  The  Arst  is  that  of  Tin- 
dall  V.  \isbet.  Clerk,  in  which  a  judgment 
rendered  by  Judge  Candler,  of  the  Stone 
Mountain  circuit,  holding  the  plaintiff  in  er- 
ror to  be  in  contempt  of  the  superior  court 
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of  Bibb  county,  is  sought  to  be  reversed. 
In  the  second  case,  which  is  entitled  TindaU 
V.  Weatcott,  Sheriff,  the  same  plaintiff  in 
error  seeks  to  reverse  a  judgment  rendered 
by  Jud^  J.  H.  Lumpkin,  of  the  Atlanta  cir- 
cuit, which  refuses  to  discharge  the  plain- 
tiff in  error  from  the  custody  of  the  sheriff" 
of  Bibb  county  under  the  commitment  made 
by  Judge  Candler.  These  two  cases  were  by 
consent  presented  together  in  this  court, 
and  the  adjudication  now  made  determine^ 
each. 

After  a  careful  examination  of  the  record, 
and  a  consideration  of  the  alleged  errors 
which  the  faithful  and  able  counsel  repre- 
senting the  plaintiff  in  error  insists  were 
committed  on  the  hearing  of  the  cases  in  the 
superior  court,  we  are  forced  to  the  conclu- 
sion that  no  error  was  committed  by  Judge 
Candler  in  the  rulings  made  in  the  contempt 
case,  nor  by  Judge  Lumpkin  in  the  hearing 
of  the  writ  of  habeas  corpus,  and  we  affirm 
the  judgment  rendered  in  each  of  said  cases. 
Many  of  the  rulings  made  directly  by  Judge 
Candler  were  necessarily  passed  on  by  Judge 
Lumpkin  on  the  hearing  had  before  him. 
Without  passing  in  detail  on  the  several 
rulings  made  by  Judge  Candler  which  were 
not  involved  in  the  petition  seeking  a  dis- 
charge from  the  custody  of  the  sheriff,  if, 
indeed,  there  be  any,  it  is  sufficient  to  sa^ 
that,  in  our  judgment,  no  error  which  enti- 
tles plaintiff  to  another  hearing  on  the  pro- 
ceedings to  attach  him  for  contempt,  or  to 
set  aside  the  judgment  finding  him  to  be 
in  contempt  of  court,  and  ordering  his  im- 
prisonment, was  committed.  In  passing  on 
the  several  questions  raised  on  the  hearing 
before  him,  his  honor  Judge  Candler,  in  ren- 
dering his  judgment,  did  not,  in  detail,  elab- 
orate the  principles  of  law  upon  which  his 
decision  was  made  to  rest.  But,  in  formu- 
lating the  judgment  by  which  he  refused  to 
discharge  the  plaintiff  in  error  from  the  cus- 
tody of  the  sheriff,  his  honor  Judge  Lump- 
kin deals  at  length  and  in  detail  with  the 
legal  questions  involved  in  the  consideration 
of  the  case  on  its  merits.  And  the  opinion 
rendered  by  this  able  judge,  which  we  find 
incorporated  in  tlie  record,  seems  to  be  so 
decisive  of  every  material  question  raised, 
and  so  clearly  and  forcibly  expresses  the 
view  which  we  entertain  of  the  law  relat- 
ing to  these  questions, .  that  we  incorporate 
it  herein,  and  adopt  it,  as  satisfactorily  es- 
tablishing the  correctness  of  the  conclusions 
which  we  have  reached,  and  which  are  an- 
nounced in  the  headnotes  to  these  two  cases. 
The  opinion  so  rendered  is  as  follows : 

*'In  passing  upon  a  proceeding  seeking  to 
obtain  a  discharge  from  the  custody  by  writ 
of  habeas  corpus,  it  is  my  general  custom 
simply  to  order  a  discharge,  or  to  refuse  it 
and  remand  tlie  prisoner.  But  the  present 
case  is  one  of  such  importance  and  interest 
that  I  feel  it  to  be  the  duty  of  the  presiding 
judge  to  do  more  than  this,  and  to  give  some 
expression  of  his  views  on  some  of  the  prin- 
cipal points  involved.  This  is  indeed  an  im- 
portant case.  It  is  important  to  the  pris- 
oner, because  it  involves  his  liberty.  It  is 
important  to  the  court,  because  it  involves 
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the  question  whether  they  can  have  the  as- 
sets which  they  take  into  their  custody  pre- 
served, and  see  that  their  receivers  honestly 
and  faithfully  discharge  their  duties,  and 
properly  dispose  of  property  and  funds  in- 
trusted to  tneir  keeping,  or  whether  they 
cannot;  in  a  word,  whether  they  can  control 
their  receivers,  or  whether  their  receivers 
shall  control  them.  It  is  also  of  interest  to 
the  judges  to  know  whether,  after  one  of 
them  has  carefully  and  patiently  considered 
the  conduct  of  a  receiver,  and  has  adjudged 
him  in  contempt,  another  judge  of  like  court 
will  promptly  upset  his  judgment  and  turn 
the  prisoner  loose  on  a  writ  of  habeas  cor- 
pus. Of  course,  if  the  detention  is  illegal, 
the  prisoner  will  be  promptly  discharged; 
but  if  it  is  a  matter  of  discretion,  or  of  re- 
viewing what  the  judge  who  rendered  the 
judgment  has  done,  the  second  judce  should 
not  be  overroady  to  interfere.  Such  appeals 
should  be  more  naturally  addressed  to  the 
judffe  whose  judgment  is  sought  to  be  mod- 
ified or  revoked,  or  to  some  other  judge  with 
proper  jurisdiction,  by  petition,  rather  than 
to  another  judge  by  petition  for  habeas  cor- 
pus. This  case  is  also  of  great  interest  to 
the  public  When  creditors  or  others  insti- 
tute proceedings  under  which  a  receiver  is 
appointed,  they  and  the  defendants  should 
liKe  to  know  whether  such  appointment  is 
a  means  of  preserving  and  safely  keeping  the 
property  and  funds  involved,  or  whether  it 
18  simply  a  proceeding  to  take  the  property 
of  others  and  turn  it  over  to  a  receiver  for 
his  own  use;  and  whether  at  the  end  of  the 
litigation  they  will  get  what  the  court 
placed  in  the  safe-keeping  of  its  officer,  or 
whether  they  must  be  satisfied  with  the  in- 
formation that  the  receiver  has  misappropri- 
ated their  funds,  but  that,  inasmuch  as  he 
says  that  he  has  spent  them,  the  court  who 
appointed  him  is  helpless  and  powerless  to 
compel  the  restoration  or  faithfulness  and 
honesty  on  the  part  of  its  appointee.  It 
must  present  to  the  mind  of  the  litigant  a 
rather  cheerless  idea  of  law  and  courts  if 
he  were  told  that  the  court  could  take  his 
property  or  money  out  of  his  hands  and 
place  it  in  the  hands  of  a  receiver  for  safe 
keeping,  but  could  not  see  that  it  was  safely 
kept,  and  that  he  must  be  quite  content  at 
the  end  of  the  case  to  get  nothing,  if  the  re- 
ceiver should  step  up  and  admit  that  he  had 
misappropriated  the  funds,  but  defy  the 
«ourt  to  make  him  perform  his  duty,  merely 
saying  in  effect  that  he  had  taken  the  money, 
but  he  had  also  spent  it,  and  really  did  not 
eee  how  he  was  to  deliver  it  to  those  to 
whom  it  rightfully  belonged,  or  as  the  court 
«hould  direct.  The  truth  is  that  in  these 
days,  when  there  is  so  much  of  speculation 
and  dishonesty  in  positions  of  trust,  for  a 
court  to  accept  any  such  excuse,  and  allow 
any  such  precedent  to  be  set  for  trustees  and 
receivers,  would  seem  to  me  little  short  of 
judicial  outl-age  upon  litigants  and  the  pub- 
lic. See  Wimpy  v.  Phini::ij,  68  Ga.  188. 
That  a  thing  may  be  a  crime  docs  not  also 
prevent  it  from  being  a  contempt.  Justice 
should  ever  be  tempered  with  mercy,  but  to 
temper  justice  is  not  to  destroy  it,  or  to 
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weaken  it  to  the  point  where  sentimental- 
ity for  a  faithless  trustee  or  a  criminal 
shall  encourage  crime  in  others,  or  work  a 
positive  wrong  to  the  innocent  and  injured. 
Receivers  might  as  well  learn  first  that  mis- 
appropriation can  have  but  one  end, — ^the 
jail.  In  what  I  say,  it  would  seem  needless 
to  remark  that  I  am  actuated  by  no  sort  of 
feeling  asrainst  this  prisoner.  Personally  he 
was  wholly  unknown  to  me.  If  I  had  a 
feeling  towards  him,  it  would  be  one  of  pity 
and  sorrow.  To  hear  of  a  fond  wife  and 
innocent  children  who  must  suffer  on  ac- 
count of  his  wrong  is  touching,  but  it  is 
quite  possible  that  some  of  the  creditors  in 
the  equity  cause  also  have  wives  and  chil- 
dren; and  it  is  one  of  the  saddest  things  in 
life  that  a  man  can  never  do  wrong  and  suf- 
fer alone.  The  web  of  human  lives  is  so  in- 
terwoven that  no  individual  tliread  can  be 
drawn  out  to  itself  without  straining  and 
tearing  those  intertwined  with  it. 

"Many  of  the  points  made  bv  the  peti- 
tioner have  been  passed  upon  and  concluded 
by  the  judgment  of  the  Hon.  John  S.  Cand- 
ler, before  whom  the  rule  a^inst  the  re- 
ceiver was  tried,  and  who  adjudged  him  in 
contempt  and  sentenced  him  to  jail.  To 
have  so  adjudged  must  necessarily  have  cov- 
ered and  concluded  every  fact  necessary  to 
such  adjudication.  A  writ  of  habeas  corpus 
is  not  a  means  of  reviewing  a  judgment,  nor 
of  considering  whether  there  were  any  errors 
or  irregularities  in  it;  but  the  judgment 
must  be  so  far  void  that  the  detention  under 
it  is  illegal,  in  order  to  authorize  a  discharge 
under  this  writ.  A  motion  to  modify  or  a 
writ  of  error  may  reach  errors  or  irregu- 
larities, if  any  exist.  To  a  large  part,  if  not 
all,  of  the  decision,  I  might  luive  sustained 
the  demurrer  of  respondent;  but,  in  the  in- 
terest of  a  full  and  thorough  hearing  wher- 
ever a  question  of  liberty  is  at  stake,  I  pre- 
ferred to  reser^'e  the  ruling  on  the  law  ques- 
tions so  raised,  and  decide  the  case  after 
having  before  me  all  that  might  be  lawfully 
offered.  To  illustrate,  in  Judge  Candler's 
judgment  it  is  stated  that  it  is  adjudged 
that  the  receiver  'has  been  and  is  now  in 
contempt  of  court,'  and  it  is  ordered  and  ad- 
judged that  he  'be  required  to  at  once  pay  to 
the  clerk  of  this  court  the  sum  of  $0,021.17, 
the  same  being  the  amount  which  is  hereby 
adjudged  to  be  in  his  hands,  with  whidi  he 
is  prdperlv  chargeable  under  the  evidence, 
and  for  wlbich  he  has  failed  and  refused  to 
accoimt.'  That  such  a  judgment  is  conclu- 
sive unless  reversed  or  set  aside,  see 
Thtneatt  v.  Kiddoo,  68  Ga.  300. 

'*It  is  suggested  that  the  decree  directing 
the  receiver  to  pay  over,  the  funds  to  the 
clerk  was  not  based  on  pleadings  or  the  rec- 
ord. I  do  not  understand  that  a  judge  can 
give  no  direction  to  a  receiver  except  upon 
pleadings  of  parties  and  findings.  The  re- 
ceiver is  his  officer,  and  subject  to  his  direc- 
tions and  findings.  Suppose  he  deemed  that 
a  certain  action  of  the  receiver  was  neces- 
sary for  the  preservation  of  the  fund;  is  he 
powerlesa  to  order  it  unless  somebodv  pre- 
sents pleadings  about  it?  Must  he  induce 
someone  to  plead  and  get  a  judgment,  before 
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he  can  order  the  receiver  to  do  some  neees- 
eary  thing?  •  A  verdict  or  auditor's  report 
rarely,  if  ever,  undertakes  to  direct  the  re- 
ceiver what  to  do.  It  finds  debts,  amounts, 
and  priorities,  and  leaves  the  judge  to  decree 
how  and  when  the  receiver  shall  pay  out  or 
deal  with  the  funds  in  his  hands,  having  in 
view  such  finding. 

"It  is  said  that  the  order  requiring  the 
deposit  by  the  receiver  in  banks  was  a  spe- 
cial order,  and  provided  how  the  funds 
should  be  drawn  out,  and  that  the  banks 
were  liable  if  they  let  it  be  taken  out  oth- 
erwise. It  may  be  said  that  this  was  before 
Judge  Candler,  and  must  been  passed  on  by 
him.  But,  if  it  were  an  open  question,  is 
it  possible  that  a  receiver  can  say  to  the 
court,  in  effect:  'You  told  me  to  deposit, 
and  instructed  me  not  to  draw  out,  the  fund, 
save  only  to  pay  expenses,  except  in  a  cer- 
tain way.  I  violated  this  instruction,  and 
got  the  fund  and  used  it;  but  possibly  the 
banks  are  liable  for  having  joined  or  aided 
me  in  this  malfeasance,  or  for  having  al- 
lowed it  wrongfully,  and  therefore  the  court 
18  powerless  to  deal  with  its  officer?' 

"It  is  urged  with  great  earnestness  and 
ability  that  Judge  Kelton  was  disqualified 
from  presiding  in  the  equity  case  in  which 
the  receiver  was  appointed,  and  was  disqual- 
ified from  making  the  decree  which  con- 
tained a  direction  to  the  receiver  to  deliver 
the  fund  to  the  clerk;  that  the  decree,  as  to 
the  receiver,  was  a  nullity;  that  the  rule 
was  dependent  on  it,  and,  being  dependent 
on  a  nullity,  must  itself  be  void.  It  is  quite 
true,  if  a  proceeding  is  dependent  for  its 
own  validity  upon  a  nullity,  it  must  fall. 
It  may  be  doubted  whether  the  proceedings 
before  the  judgmeDt  of  Judge  Candler  were 
wholly  dependent  upon  Judge  Felton's  de- 
cree. But  suppose  they  were;  is  that  any 
ground  of  defense  to  the  receiver?  In  the 
first  place,  this  same  man  was  a  member  of 
a  firm  who  were  plaintiffs  in  the  petition 
under  which  the  receiver  was  appointed. 
They  saw  the  case  steadily  proceed,  without 
objection.  This  petitioner  himself  heard 
Judge  Felton  discuss  his  disqualification, 
and  decline  to  preside  in  the  case  unless  by 
consent  or  agreement;  heard  the  judge,  when 
urged  to  preside,  inquire  if  there  were  any 
objection;  sat  silently  by  and  saw  him  pre- 
side and  make  the  decree.  Can  he  be  heard 
to  say  that  Judge  Felton  was  disqualified? 
It  isVaid  that  he  was  only  a  party  to  the 
decree  as  a  creditor,  and  not  as  a  receiver, 
and  hence  was  only  bound  or  estopped  in  the 
former  character.  But  he  is  the  same  man, 
and  he  saw  and  heard  and  said  not  a  word 
in  any  diai-acter.  Even  if  a  judge  who  was 
dieqnalified  by  reason  of  relationship  to  try 
a  case  should  preside  and  render  a  decree, 
his  disqualification  could  not  be  set  up  as  a 
ground  for  a  writ  of  habeas  corpus.  Dcm- 
iel8  v.  Towers,  79  Ga.  786,  7  S.  E.  120;  Shope 
V.  Staie^  lOG  Ga.  220,  32  S.  E.  140.  Again 
this  very  receiver,  as  receiver,  made  a  report 
to  the  court  on  February  21,  1901,  in  which, 
among  other  things,  he  set  out  that  he  had 
made  certain  expenditures  in  paying  pre- 
miums on  his  bond  as  receiver,  and  praying 
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that  they  be  allowed  as  part  of  his  expenses; 
and  they  were  allowed  on  February  22,  1901, 
in  the  very  decree  which  the  said  receiver 
now  seeks  to  attack  as  void.  Can  he  apply 
to  the  judge  for  action,  obtain  the  thing 
he  asks,  and  then  attack  the  decree  which 
he  thus  in  part  obtained,  as  void  on  the 
ground  that  the  judge  was  disqualified  to 
act?  If  he  was  not  estopped  when  he  heard 
the  judge  ask  if  there  were  any  objections 
to  his  presiding,  and  said  nothing, — if  he 
was  then  listening  only  with  his  individual 
ear,  and  was  deaf  in  his  official  auricle, — 
surely  the  proceeding  just  above  stated  es- 
tops him.  Is  it  poesible  that  a  receiver  can 
act  under  the  oraers  of  a  judge,  make  a  re- 
port to  him,  invoke  and  obtain  action  by 
him,  and  treat  him  as  qualified  to  do  every- 
thing in  the  case,  and  ^et  raise  the  question 
of  qualification  when  it  suits  him?  Is  the 
judge  qualified  to  do  what  suits  the  receiver, 
but  disqualified  to  do  what  displeases  him? 
"It  is  also  urged  that  the  receiver  was  en- 
titled to  a  trial  by  jurv  under  the  rule 
against  him,  and  this  is  claimed  both  under 
the  Constitution  and  the  acts  of  the  legisla- 
ture. This  very  question  was  before  Judge 
Candler,  and  was  tried  by  him,  and  a  writ 
of  habeas  corpus  is  not  the  mode  of  review- 
ing his  decision.  15  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  170;  People  ew  rel.  Aity,  Oen,  v. 
Arapahoe  County  Diet,  Ct.  26  Colo.  380,  46 
L.  R.  A.  855,  58  Pac.  608.  But^  aside  from 
this,  the  Constitution  of  1877  (Code,  $ 
5876)  provides  that  *the  right  of  trial  by 
jury,  except  where  it  is  otherwise  provided 
in  this  Constitution,  shall  remain  inviolate.' 
This  provision  confers  no  new  right  of  trial 
by  jury,  but  merely  guarantees  that  'the 
right  of  trial  by  jury  [that  is,  the  pre-exist- 
ing or  established  right]  shall  remain  invio- 
late.' Has  there  ever  existed  any  risht  on 
the  part  of  a  receiver  who  disobeys  tne  or- 
ders of  the  court  of  his  appointment,  and 
violates  his  duty,  to  demand  a  jury  trial? 
He  has  never  had  any  such  right  to  be  vio- 
lated, and  the  Constitution  has  no  reference 
to  any  such  matter.  Through  all  .the  Eng- 
lish practice,  and  under  all  the  practice  un- 
der the  various  Constitutions  of  this  state, 
if  any  such  right  was  ever  allowed  or  es- 
tablished, I  am  not  aware  of  it.  Brimaon's 
Case,  154  U.  S.  447  (6),  38  L.  ed.  1047,  4  In- 
ters. Com.  liep.  645,  14  Sup.  Ct.  Rep.  1125; 
Eilenbecker's  Case,  134  U.  S.  31-40  (4), 
(5),  33  L.  ed.  801-805,  10  Sup.  Ct.  Rep.  424. 
In  Akers  v.  Veal,  66  Ga.  302,  it  is  held 
that  'a  receiver,  when  called  upon  by  a  court 
to  account  for  funds  in  his  hands,  cannot 
command  a  jury  to  pass  upon  such  accounts.' 
Similar  rulings  have  been  made  as  to  equity 
cases.  Lamar  v.  Allen,  108  Ga.  159-102,  33 
S.  E.  958;  Beam  y.  Laird,  103  Ga.  271,276, 
29  S.  E.  973.  An  attachment  proceeding 
arising  in  the  course  of  or  incident  to  an 
equity  case  is  itself  very  closely  allied  to  an 
equity  cause.  Hay  den  v.  Phinizy,  67  Ga. 
758.  Thus  there  is  no  constitutional  right 
of  trial  by  jury  in  this  case.  Is  there 
any  statutory  right?  Prior  to  the  act  of 
1892,  §  4040  of  the  present  Code  had  long 
stood  on  the  statute  lK)oks,  yet  no  court  ever 
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supposed  that  under  it  a  defaulting  receiver 
was  entitled  to  a  jury  trial.  Indeed,  before 
the  act  of  IS 92,  it  was  held  that,  even  as  to 
the  others  refusing  to  deliver  money  to  a  re- 
ceiver, there  was  no  such  right.  Ryari,  v. 
Kingahery,  88  Ga.  361,  14  S.  E.  596  (3); 
Kingshcry  v.  Ryan,  92  Ga.  109,  117,  17  S.  E. 
€89  (3)  ;  Cobb  v.  Black,  34  Ga.  162.  Besides, 
the  supreme  court  has,  in  effect,  held  that 
the  limitations  apparently  sought  to  be 
placed  upon  the  superior  courU  by  that 
section,  as  to  defining  contempts,  were  un- 
constitutional. Looney  v.  State  ex  rel.  So- 
licitor Gen,  111  Ga.  168,  60  L.  R.  A.  691,  36 
8.  E.  630.  In  1892  the  legislature  passed 
an  act  which  is  relied  on  as  conferring  on 
this  receiver  a  jury  trial.  Acts  1892,  p.  65 ; 
Code  1895,  §  4046.  Whether  or  not  this  is 
an  amendment  by  adding  a  proviso  to  an  un- 
constitutional section,  so  far  as  the  stiperior 
court  is  concerned,  and,  if  so,  what  effect  it 
had,  need  not  be  discussed.  Suffice  it  to 
say  that,  in  my  opinion,  it  was  never  the 
intention  of  the  legislature  by  the  act  of 
1892  to  deal  with  cases  of  this  character, 
or  to  apply  that  law  to  them.  That  act  was 
passed  to  deal  with  cases  where  money  was 
alleged  to  be  in  possession  of  a  person  who 
refused  to  turn  it  over  to  a  receiver,  and 
similar  cases,  but  not  to  cases  like  this,  in 
reference  to  failing  or  refusing  to  'pay  over* 
money.  Now,  money  which  the  court  has 
in  its  possession  or  custody  by  its  receiver 
has  already  been  paid  over.  The  terms  em- 
ployed show  that  the  legislature  did  not  con- 
template a  case  where  the  fund  is  already 
delivered  into  the  hands  of  the  court's  of- 
ficer, and  where  the  court  gives  direction 
to  him.  In  Akers  v.  Veal,  66  Ga.  302-304, 
it  is  said:  'Receivers  are  but  the  officers 
of  the  court  appointing  them,  and  they  are 
required  to  account  to  the  court  for  all  re- 
ceipts and  disbursements  of  the  fund  re- 
ceived by  them.  They  are  not  governed  by 
the  same  rules  that  regulate  the  proceedings 
between  parties  litigant.  Ordinarily  they 
will  not  oe  allowed  to  make  expenditures 
which  will  materially  reduce  the  fund  in 
their  hands  without  the  sanction  of  the 
oourt,  and  they  should  get  permission  as  to 
such  expenditures  before  they  are  made,  as 
they  are  always  to  be  held  to  a  strict  ac- 
countability therefor.  A  court,  in  passing 
upon  the  accounts  of  its  receiver,  should 
never  ratify  any  expenditure  which  has  not 
been  necessarily  incurred  for  the  benefit  of 
the  estate  intrusted  to  his  care.  High,  Re- 
ceivers, §S  798,  799.  The  fund  confided  to 
a  receiver  is  considered  as  being  in  custodia 
legia  for  the  true  owner;  the  oourt  itself 
having  the  care  of  it  by  its  own  creature  or 
officer  and  who  is  often  spoken  of  as  the 
"hand  of  the  oourt"  High,  Reaeivers,  $  2. 
Hence,  when  this  "hand  of  the  court"  is 
called  upon  to  deliver  and  account  for  the 
fund,  it  shall  not  be  permitted  to  reply  that 
I  demand  a  jury  to  pass  upon  my  steward- 
ship before  I  surrender  it.'  It  seems  clear 
that  when  money  has  already  been  'paid 
over'  to  the  receiver,  and  is  in  ouaiodia  J^gis^ 
—  in  the  keeping  of  this  hand  of  the  court, 
— ^the  legislature  never  dreamed  that  the 
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oourt  could  not  deal  with  its  own  legal  hand 
without  having  a  jury  trial.  The  jury  is 
an  important  factor  in  court  procedure,  but 
it  would  indeed  be  a  remarkable  and  hu- 
miliating spectacle  if  a  court  having  the 
fund  in  its  custody  through  this  creature  or 
officer  of  the  court  could  do  nothing  save 
after  a  jury  trial,  with  ensuing  motion  for 
a  new  trial  and  bill  of  exceptions.  To  so 
decide  would  be  to  block  efficient  court  pro- 
ceedings, and  to  hold  that  the  head  cannot 
control  its  own  hand  without  the  aid  of  a 
jury.  No  such  act  has  been  passed,  and,  if 
any  such  should  be  proposed,  it  should  have 
the  caption,  'A  Bill  to  be  Entitled  an  Act  to 
Authorize  and  Encourage  Misappropriation 
on  the  Part  of  Receivers.'  That  the  gen- 
eral words  used  in  the  act  of  1892  are  to  be 
construed  in  the  light  of  the  purpose  of  the 
act,  see  Lee  v.  I^ee,  97  Ga.  736,  737,  25  S.  £. 
174.  lict  it  be  noted  that  this  receiver  made 
no  real  denial  of  having  committed  a  breach 
of  duty. 

"It  is  suggested  that  the  limit  of  twenty 
days*  imprisonment  provided  for  an  act  of 
contempt  applies.  Not  so.  A  failure  or  re- 
fusal to  comply  with  the  order  of  the  court 
to  deliver  or  pay  money,  or  the  like,  or  to 
purge  the  contempt,  is  a  continuing  con- 
tempt and  the  court  may  pass  judgment  that 
its  officer  be  imprisoned  until  he  shall  com- 
ply. Cobb  V.  Btack,  34  Ga.  162,  166.  It  is 
a  civil  proceeding.  Drakeford  v.  AdoMta, 
98  Ga.  722,  25  S.  E.  833. 

"It  is  suggested  that  there  are  two  things 
set  out  in  the  proceedings,— one  disobedience 
in  drawing  the  checks,  and  the  other  for  re- 
fusing to  pay  the  funds  as  ordered.  It  is 
probable  that  both  were  closely  allied  and 
became  in  a  measure  consolidated,  but,  if 
the  sentence  for  disobedience  as  to  drawing 
checks  were  limited,  the  judjgment  of  impris- 
onment for  failing  or  refusing  to  pay  funds 
is  not^so  limited,  and  may  l^  till  payment 
or  proper  purgation  and  further  order,  or 
the  like.  The  same  thing  may  be  said  of  the 
complaint  that  the  sentence  is  indefinite. 
In  civil  or  remedial  proceedings  for  con- 
tempt the  judgment  need  not  fix  a  definite 
time  limit  for  its  termination.  Cohh  v. 
Black,  34  Ga.  162-166;  Drakeford  v.  Ad- 
ams, 08  Ga.  722,  25  S.  £.  833;  7  Am.  ft  En^. 
Enc.  Law,  2d  ed.  pp.  68,  69.  Even  if  this 
sentence  were  more  than  Judge  Candler 
could  have  lawfully  imposed  (which  I  by  no 
means  wish  to  be  understood  as  holding), 
and  even  if  it  could  be  conceded  that  he 
could  only  have  sentenced  the  present  peti- 
tioner for  twenty  days  (which  'is  not  the 
law,  and  is  not  conceded ) ,  atill  ibas  prisoner 
has  not  been  incarcerated  for  twenty  days, 
even  under  his  own  theory,  and  he  would 
have  no  right  to  discharge  under  writ  of 
habeas  corpus  until  his  detention  is  illef;aL 
In  no  event  is  it  now  ill^al.  Is  it  possible 
that  anyone  familiar  with  the  law  really 
supposes  that  the  legislature  intended  to  say 
that,  if  a  receiver  should  take  and  hold  or 
misappropriate  all  the  funds  intrusted  to 
his  care, — perhaps  many  thousand  dollars, — 
the  court  could  not  coerce  him  to  perform 
his  duty,  but  could  only  put  him  in  jail  for 
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twenty  days?  If  th*  judgment  of  Judge 
Candler  is  in  any  respect  irregular  or  er- 
roneous, it  may  be  corrected  by  a  writ  of  er- 
ror or  motion  to  modify,  but  not  by  writ  of 
habeas  corpus.  Even  if  the  sentence  is  ex- 
cessive, which  it  is  not,  would  it  be  ground 
for  discharge  on  writ  of  habeas  corpus?  15 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  171. 

''Finally,  it  is  said  that  there  could  be  a 
discharge  of  this  prisoner  because  he  tes- 
tified that  he  cannot  pay  the  sum  required 
of  him,  or  comply  witli  the  order  of  the 
court.  There  is  no  explanation  of  what  he 
has  done  with  the  money,  but  only  the  bald 
statement  that  he  is  unaLle  to  pay  it.  Shall 
receivers,  sheritTs,  and  attorneys  who  have 
funds  intrusted  to  their  care  be  discharged 
by  merely  saying  that  they  have  spent  the 
money  which  did  not  belong  to  them,  and 
-cannot  pay?  Surely  not.  To  wrongfully 
place  one's  self  in  such  a  position  gives  no 
right  of  discharge.  It  is  true  that  perpet- 
aai  punishment  is  not  contemplated,  but  a 
showing  of  inability  does  not  give  any  ac- 
tual right  to  terminate  imprisonment,  but 
•addresses  itself  to  the  discretion  of  the 
judge.  In  Kingahery  v.  Ryan,  02  Ga.  114, 
17  S.  F.  689j  it  is  said  that«  'if,  as  a  re- 
sult of  the  investigation  above  referred  to,  it 
-should  unequivocally  appear  that  Ryan  in 
faet  had  no  money  when  the  demand  was 
made  upon  him  by  the  receiver  (a  possibility 
suggested  by  Judge  Clarke  in  his  opinion  af* 
ready  alluded  to ) ,  it  would  by  no  means  fol- 
low that  the  judgment  of  contempt  would  be 
ipso  facto  set  aside  or  made  void.'  See  also 
Wimpy  V.  Phinizy,  68  Ga.  188;  Harris  v. 
Bridges,  57  Ga.  407,  24  Am.  Rep.  495;  Smith 
-▼.  McLendon,  59  Ga.  527;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  173.  This  and  the  next 
position  really  have  no  place  in  habeas  cor- 
ipug  proceedings^  and  are  not  properly  incor- 


porated in  them,  but  should  be  by  peUtion 
to  the  court.  But  counsel  on  botn  sides 
stated  that  they  were  willing  to  have  them 
considered  as  if  no  petition  [were]  addressed 
to  the  judge's  discretion. 

''The  last  ground  urged  is  an  appeal  to 
the  judge  on  the  ground  that  the  petitioner 
has  been  suihciently  punished  and  should  be 
discharged.  That  any  such  position  should 
be  urged  can  only  be  attributed  to  the  zeal 
of  able  counsel  and  sympathy  for  the  prison- 
er's family.  Of  course,  it  cannot  he  seri- 
ously expected  that  any  conscientious  judse 
will  hold  that  less  than  two  weeks  in  jail  is 
a  sufficient  punishment  for  a  receiver  who^ 
under  Judge  Candler's  judgment,  is  wrong- 
fully withholding  some  $6,000.  I  would 
that  I  could,  with  due  regard  to  the  law 
and  my  duty,  restore  this  man  to  his  sor- 
rowing  family.  The  tears  of  his  wife  and 
the  shame  and  suffering  of  his  children  ap- 
peal to  deep-seated  feelings  of  the  human 
heart.  But  a  judge  has  resting  upon  his 
shoulders  a  high  dut^,  and  he  must  act  un- 
der the  solemn  sanction  of  his  oath  of  office. 
He  cannot  give  way  to  sentiments  of  pity 
or  of  sympathy  for  those  whom  petitio^^r 
has  brought  to  suffering,  and  do  that  which 
would  set  an  evil  precedent,  and  perhaps 
work  untold  wrong  to  many  people.  When 
in  fact  this  petitioner  shall  comply  with  the 
judgment  of  Judge  Candler,  or  when,  on 
proper  proceedings,  it  may  appear  fully  and 
in  fact  that  he  cannot  do  so,  and  the  judge 
who  may  hear  the  case  shall  deem  that  he 
has  been  sufficiently  punished,  he  may  die- 
charge  the  applicant,  if  he  so  decides.  But, 
with  a  just  appreciation  of  my  duty,  I  can- 
not do  so  now.'' 

Judgment  in  each  case  affirmed. 

All  the  Justices  concur. 
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*A  eonty  attorney  trying  a  erlmlnal 
ca«e  in  not  incompetent  by  statute  or 
legal  policy  from  testifying  in  behalf  of  the 
defendant  as  to  contradictory  statements 
made  by  one  of  the  state's  witnesses  on  a  for- 
mer trial  of  the  case. 

(October  6,  1901.) 

^Headnote  by  Dosteb^  Ch.  J. 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Franklin  County 
convicting  him  of  arson.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Def ord  A  Def ord,  for  appel- 
lant: 

The  county  attorney  wee  not  incofrnpetent. 

Code.  §  323. 

lliere  is  xk>  rule  of  law  which  forbids  a 
man  to  be  county  attorney  and  witoese  in 
the  same  case. 

His  duty  is  to  be  a  witness,  and  a  witness 
for  the  defendant,  if  he  knows  any  material 
fact^  and,  if  the  defendant  is  not  aware  of 
his  knowing  such  fact,  to  inform  him  and 


"Horrm. — Competency  of  prosecuting  attorney  as 

witness. 

In  State  ▼.  Tabob  it  was  heI4  that  a  county 
attorney  trying  a  criminal  case  is  not  incompe- 
tent, by  statute  or  legal  policy,  to  testify  in  be- 
kalf  of  the  defendant  as  to  contradictory  state- 
Bents  made  by  one  of  the  state's  witnesses  on 
a  former  trial  of  the  case.  The  trial  court  bad 
'«zelnded  the-eTidence  on  the  ground  that  it  was 
4Bpvoper  to  require  the  county  attorney  to  tee- 
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tify  as  to  what  the  witness  had  sworn  to  on  pre- 
limloary  examination,  and  on  the  farther 
ground  that  the  same  facts  could  be  proved  by 
other  witnesses  without  taking  the  county  at- 
torney out  of  his  chair  as  prosecutor  to  make 
him  a  witness  for  the  defense  upon  matters 
which  came  to  him  in  the  course  of  his  doty. 

There  seems  to  be  no  question  but  that  the 
prosecuting  attorney  is  a  competent  witness  to 
prove  all  facts  or  statements  coming  to  his 
knowledge  except  confidential  statements  made 
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to  make  hixnaUf  a  witness  «ua  sponte,  if 
need  be.    His  first  and  most  important  €i>li- 

Sation  is  to  have  justice  done,  and,  wheii 
e  can,  to  do  it  by  giving  his  own  testi- 
mony. 

Cole  V,  Andrews,  74  Minn.  93,  76  N.  W. 
962;  Jenkins  v.  State,  35  Fla.  737,  18  So. 
182. 

An  attorney  is  a  competent  witness,  even 
against  his  client,  aa  to  all  matters  not 
privileged. 

State  V.  Hedgepeth,  125.  Mo.  14,  28  S.  W. 
160;  Chirao  v.  Iteinicker,  11  Wheat.  280,  0 
L.  ed.  474. 

Mr,  E.  Id.  Branson,  for  appellee: 

A  communication  to  the  prosecutor  is 
privileged. 

See  Jones,  Ev.  $  767,  p.  1652;  Vogel  v. 
Grueg,  110  U.  S.  311,  28  L.  ed.  158,  4  Sup. 
Ct.  Rep.  12;  State  v.  Houseworth,  91  Iowa, 


740,  Appjc  60  N.  W.  221;  Oliver  v.  Pate,  4$ 
Ind.  132. 

The  matter  concerned  the  administration 
of  penal  justice,  and  the  principle  of  public 
safety  justifies  and  demands  the  rule  of  ex- 
clusion. 

Woi'thington  v.  Scribner,  100  Mass.  487,. 
12  Am.  Rep.  736. 

A  public  prosecutor  is  not  to  be  judged 
wholly  by  the  same  standard  which  applies- 
in  the  case  of  an  attorney  for  an  ordinary 
civil  litigant. 

Vogel  V.  Gniae,  110  U.  S.  311,  28  L.  ed^ 
158,  4  Sup.  Ot.  Rep.  12. 

The  presumption  is  that  the  court's  ruling 
was  warranted,  its  proceedings  in  conformi- 
ty to  law,  and  its  discretion  not  abused. 

Jones,  Ev.  529;  Lcroy  v.  MoConnell,  fr 
Kan.  273;  McCartney  v.  Wilson,  17  Kan^ 
297;  1  Elliott,  Gen.  Pr.  p.  178. 


In  anticipation  of  a  criminal  prosecution,  al- 
though, in  some  caaea,  the  confldentlal  state- 
ments were  allowed  to  be  disclosed,  and  some 
cases  allowed  him  to  disclose  what  transpired 
In  the  grand-Jury  room.  Some  of  the  English 
cases  severely  criticise  the  propriety  of  a  pros- 
ecutor being  a  witness  and  an  advocate  in  the 
same  action  on  account  of  hla  liability  to  be 
prejudiced,  and  the  difficulty  of  the  Jury  in  dis- 
criminating between  the  evidence  given  under 
oath  and  that  stated  la  the  argument.  A  prose- 
cuting attorney  should  not  be  allowed  to  dis- 
close matters  obtained  In  confidence  from  the 
prosecuting  witness,  as  this  tends  to  throttle 
Justice,  prevents  disclosures  being  made  In  re- 
gard to  crime,  and  Is  a  breach  of  confidence. 

A  prosecutor  of  an  Indictment  has  no  right 
to  address  the  Jury  and  state  the  case  for  the 
prosecution.  King  v.  Brice,  2  Barn.  &  Aid.  606. 
lo  this  case  the  court  said :  "In  a  criminal 
prosecution.  Instituted  for  the  Interests  of  the 
public,  in  the  name  of  the  King,  and  not  to 
gratify  the  objects  of  an  individual,  a  prose- 
cutor has  no  right  to  address  the  Jury.  Coun- 
sel, Indeed  (who  are  In  some  measure  under  the 
control  of  the  court),  have  this  privilege  al- 
lowed to  them,  because,  from  their  professional 
education  and  habits  of  business.  It  is  to  be  ex- 
pected that  they  will  not  state  to  the  Jury  any- 
thing but  what  is  fit  for  them  to  hear.  Besides, 
the  prosecutor  may  be,  generally  Is,  a  witness, 
and  it  is  very  unfit  that  he  ahould  be  permitted 
to  state,  not  upon  oath,  facts  to  the  Jury  which 
he  is  afterwards  to  state  to  them  on  his  oath  ;*' 
and  Bayley,  J.,  added  that  he  "remembered  a 
case  where  Lord  Elienborough  had  allowed  the 
prosecutor  to  address  the  Jury,  and  afterwards, 
on  being  spoken  to  on  the  subject  by  the  other 
Judges,  expressed  his  conviction  that  he  had 
done  wrong.'* 

In  King  V.  Milne,  2  Bam.  ft  Aid.  606,  note, 
"the  prosecutor,  who  had  been  a  witness  before 
the  grand  Jury,  waived  giving  evidence  in  the 
case,  before  Lord  Elienborough  would  allow  him 
to  address  the  Jury.  And  on  the  prosecutor 
moving  for  a  new  trial.  Lord  Elienborough  ex- 
pressed his  conviction  that  even  then  the  prose- 
cutor had  no  right  to  address  the  Jury.  This 
was  probably  the  case  alluded  to  by  Bayley,  J.*' 

The  state's  attorney  cannot  testify  in  court, 
in  the  trial  of  a  civil  action,  as  to  statements 
made  to  him  by  a  prosecuting  witness  in  regard 
to  a  supposed  crime  which  he  desired  the  state's 
attorney  to  prosecute.  Vogel  v.  Gruaz,  110  U. 
8.  811,  28  L.  ed.  158,  4  Sup.  Ct.  Rep.  12.  In 
this  case  the  court  said :  "Public  policy  will 
protect  all  such  communications  absolutely,  and 
without  reference  to  the  motive  or  intent  of 
the  Informer  or  the  question  of  probable  cause ; 
M  L.  H.  A. 


the  ground  being  that  greater  mischief  will 
probably  result  from  requiring  or  permitting 
them  to  be  disclosed  than  from  wholly  rejectlng- 
them.  .  .  .  The  free  and  unembarrassed 
administration  of  Justice  in  respect  to  the  crim- 
inal law,  in  which  the  public  is  concerned,  ia 
Invoh'ed  in  a  case  like  the  present,  in  addition 
to  the  considerations  which  ordinarily  apply  la 
communications  from  client  to  counsel  in  mat- 
ters of  purely  private  concern." 

SOk  statements  made  by  a  party  to  a  prose- 
cuting attorney  in  relation  to  a  supposed  crime* 
are  privileged,  and  cannot  be  testified  to  by  the- 
prosecuting  attorney  in  a  subsequent  action  for 
malicious  prosecution  against  the  party  maklng- 
the  same,  until  the  party  making  such  state- 
ments voluntarily  testifies  in  regard  to  them. 
If  he  so  testifies,  the  prosecuting  attorney  may 
then  testify  In  relation  to  the  communication. 
Oliver  V.  Pate,  43  Ind.  132.  In  this  case  the 
court  said:  "Every  good  citizen,  it  is  pre- 
sumed, will  aid  In  the  conviction  of  offenders,, 
and  communicate  to  the  prosecuting  attorney 
all  the  facts  within  his  knowledge,  tending  to- 
establish  the  guilt  of  such  offender:  and  all 
such  communications  and  statements  made  to- 
him  must  be  considered  and  held  to  be  privi- 
leged, and  must  not  be  divulged  without  the 
consent  of  the  party  making  them.'*  The  court 
severely  criticised  the  conductt  of  the  attorney 
in  bringing  this  action,  as  he  was  the  public- 
prosecutor  and  it  was  his  duty  to  prosecute  all 
offenders,  and  by  bringing  this  action  for  mall- 
clous  prosecution  he  placed  himself  In  antag- 
onism to  the  state,  and  where  he  was  liable  to- 
be  tempted  to  neglect  the  discharge  of  his  offi- 
cial duties. 

On  a  motion  for  a  new  trial  in  a  case  of  tres- 
pass, on  the  ground  that  a  trial  Juror  had  been 
one  of  the  grand  Jury  that  had  considered  the- 
facts  in  this  case.  It  was  held  that  the  county 
attorney  should  not  be  allowed  to  diaclose  that 
the  subject-matter  of  this  action  had  been  in- 
vestlg5)ted  by  the  grand  Jury.  McLellan  t. 
Richardson,  13  Me.  82.  In  this  case  the  court- 
said  :  "It  Is  the  policy  of  the  law  that  the 
preliminary  inquiry  as  to  the  guilt  or  innocence 
of  a  party  against  whom  a  complaint  has  beea 
preferred  should  be  secretly  conducted.  Id^ 
furtherance  of  the  same  object,  every  grandi 
Juror  is  sworn  to  secrecy.  One  reason  msy 
have  been,  to  prevent  the  escape  of  the  party" 
charged,  to  which  he  might  be  tempted  If  ap> 
prised  of  the  proceedings  In  train  against  him.*" 

So,  In  order  to  contradict  a  witness,  the  sten* 
ographer  of  the  attorney  general  is  not  compe- 
tent to  prove  the  statements  made  by  the  wit- 
ness to  the  attorney  general  in  his  presence- 
when  the  attorney  general  was  engaged  wltlk 
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Hosier,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  jud^ent  of  con- 
Tiotion  of  arson.  On  the  trial  one  Rey- 
nolds, a  witness  for  the  eta/te,  testified  to  a 
material  matter  substantially  different,  so 
the  defendant  claimed,  from  his  teeUmoiny 
relating  to  the  same  matter  given  on  the 
preliminary  examination.  The  defendant 
called  the  county  attorney  as  a  witness  to 
iznpeajch  the  testimony  of  Reynolds  by  prov- 
ing contrary  statements  made  by  him  on 
the  former  trial.  The  state  objected,  for 
the  reason  that  the  county  attorney  "should 
not  be  required  to  make  any  statements  as 
to  what  oocurred  in  the  performance  of  his 
duty.'*  The  court  sustained  the  oibjeotion, 
reniarking  that,  "I  think  it  would  be  an  ex- 
ceedingly improper  thing  to  require  the 
county  attorney  to  testify  as  to  what  oc- 


ourred  there.  I  shall  protect  a  public  offi- 
cer in  the  discharge  of  his  duty."  The  de- 
fendant's counsel  then  made  formal  offer 
to  prove  by  the  county  attorney  the  matter 
in  impeachment  of  the  witness  Reynolds,  to 
which  the  same  objection  above  stated  was 
made.  The  objection  was  sustained,  the 
court  eaying:  "I  shall  sustain  the  objec- 
tion because  it  is  open  to  the  defense  to 
prove  the  same  facts  by  other  witnesseB, 
without  taking  the  county  attorney  out  of 
his  chair  as  proeecutor  to  make  him  a  wit- 
ness for  the  defense  upon  matters  which 
came  to  him  in  the  course  of  his  duty  as  a 
public  officer."  Neither  of  the  reasons  giv- 
en by  the  court  is  sound.  There  is  not,  of 
course,  any  statuitory  prohibition  of  the  right 
to  call  the  county  attorney  as  a  witness  in 
suoh  a  case,  nor  la  there  any  rule  of  public 
policy  which  forbids  calling  him  to  testify 


tliat  witness  In  preparing  the  case  for  prosecu- 
tion. State  V.  Brown,  2  Marv.  (Del.)  380,  36 
Atl.  458.  In  this  case  the  court  said:  "The 
attorney  general  could  not  be  required  to  dis- 
close facts  coming  to  his  knowledge  for  the  use 
of  the  state  In  its  prosecution  of  the  accused ; 
nor  can  his  private  amanuensis  or  clerk,  as 
Mr.  Ilardesty  then  was.  To  do  so  would  be 
prejudicial  to  the  public  Interest,  and  would  in 
many  cases  defeat  the  ends  of  public  justice. 
.  .  .  In  public  prosecutions,  witnesses  for 
the  state,  and  those  who  give  Information  to 
the  prosecuting  officer,  will  not  be  permitted 
to  disclose  whether  or  not  they  have  given  In- 
formation to  such  officer.  Such  communica- 
tions are  regarded  as  secrets  of  state,  or  mat- 
ters, the  disclosure  of  which  would  be  prejudi- 
cial to  the  public  interests.  They  are  there- 
fore protected,  and  all  evidence  thereof  excluded 
from  motives  of  public  policy." 

In  United  States  v.  Southmayd,  6  Blsa  321, 
Fed.  Cas.  No.  16,361,  it  was  said :  "Following 
the  general  rule,  it  is  held  that  the  clerk  of  the 
grand  jury  cannot  be  compelled  to  disclose  the 
proceedings  before  them ;  nor  can  the  county 
attorney.  McClellan  v.  Richardson,  13  Me.  82. 
In  Massachusetts  it  has  been  held  that  the  at- 
torney for  the  commonwealth  cannot  be  called 
to  disclose  what  passed  In  the  grand-Jury  room. 
Com.  V.  Tilden  (Mass.)  2  Starkle,  Bv.  324, 
note.** 

A  director  of  public  prosecutions  cannot  be 
required  to  disclose  the  names  of  persons  from 
whom  he  has  received  Information,  or  the  na- 
ture, of  the  information  received,  unless  upon 
the  trial  of  the  prisoner  the  judge  Is  of  opinion 
that  such  disclosure  is  necessary  to  show  the 
prisoner's  innocence.  Lord  Ksher,  M.  R.,  said 
that,  even  if  the  director  had  been  willing  to 
answer,  the  judge  ought  not  to  have  allowed 
him  to  do  so.  Marks  v.  Beyfus,  L.  R.  25  Q.  B. 
DiT.  404. 

A  prosecuting  attorney  Is  not  a  competent 
witness  to  prove,  as  against  an  Indictment,  that 
he  was  present  in  the  grand-jury  room  during 
their  investigation,  and  expressions  of  opinion 
in  regard  to  the  charge  against  defendant,  under 
Mo.  Rev.  SUt.  1880,  I  4077,  providing  that 
tmch  attorney  shall  be  allowed  at  all  times  to 
appear  before  the  grand  jury  for  the  purpose  of 
giving  Information,  and  may  Interrogate  wit- 
nesses; hut  no  such  attorney  shall  be  present 
daring  the  expressions  of  their  opinions  or  the 
giving  of  their  votes.  State  v.  Johnson,  115 
Mo.  480,  22  8.  W.  463.  In  this  case  the  court 
said:  **The  statements  of  the  prosecuting  at- 
torney as  to  what  occurred  in  the  grand-jury 
room  were  merely  hearsay,  and  inadmissible  on 
55  L.  R.  A. 


«hat  ground.  Nor  would  he  have  been  permit* 
ted  to  disclose  as  a  witness  the  proceedings  be- 
fore the  grand  jury."  In  further  explanation 
of  Its  position  the  court  also  quoted  verbatim 
the  language  from  the  opinion  of  the  court  in 
McClellan  v.  Richardson,  13  Me.  82,  as  quoted 
above  (see  page  232). 

But  in  State  v.  Grady,  84  Mo.  220,  12  Mo. 
App.  861,  it  was  held  that  It  may  be  estab- 
lished by  the  evidence  of  the  prosecuting  attor- 
ney that  an  indictment  was  preferred  by  a 
grand  jury  without  having  any  evidence  before 
it  as  to  the  guilt  of  the  accused.  In  this  case 
the  court  said  that  grand  jur^rf  are  incompe- 
tent to  impeach  their  verdict :  "But  in  the 
case  t>eforo  us  the  defendant  did  not  offer  to- 
provethe  misconduct  of  the  jury  in  returning 
the  indictment  against  him,  by  any  one  of  their 
number,  but  proposed  to  show  the  fact,  by  the 
prosecuting  attorney,  that  no  witnesses  were 
examined  before  the  grand  jury,  and  that  the 
indictment  was  indorsed  by  the  foreman  and 
returned  into  court  on  his  recommendation  and 
suggestion ;  that  a  former  grand  jury  had  in- 
vestigated the  facts  and  determined  upon  the 
indictment,  but  by  accident  had  failed  to  re- 
turn It." 

In  State  v.  Johnson,  115  Mo.  480,  22  S.  W. 
463,  the  case  of  State  v.  Grady,  84  Mo.  224,  waa 
distinguished,  the  court  saying:  "In  the  case 
of  State  V.  Grady,  84  Me.  224,  the  offer  was  to 
prove  by  the  prosecuting  attorney  what  was  not 
done  in  the  grand -jury  room, — that  la  that  no 
witnesses  were  brought  before  it,  and  that  the 
indictment  was  found  without  the  presence  of 
any  witnesses;  and  it  was  held  that  it  waa 
proper  and  legitimate,  and  that  he  was  compe- 
tent for  that  purpose." 

The  evidence  of  the  prosecuting  attorney  aa 
to  what  the  defendants  testified  to  before  the 
grand  jury  before  any  prosecution  against  theni> 
was  held  competent,  where  the  prosecuting  at- 
torney had  previously  warned  them  that  any^ 
statements  made  by  them  might  be  used  to  in- 
criminate them,  and  that  they  were  not,boun<f 
to  answer,  under  Fla.  Rev.  Stat.  |  2807,  provid- 
ing that  the  state  attorney  shall,  when  required, 
attend  the  grand  jury  for  the  purpose  of  exam- 
ining witnesses.  In  regard  to  such  matters  the 
state  attorney  can  testify  as  well  as  a  grand 
juror.  But  the  written  statements  taken  down 
In  writing  by  the  state's  attorney,  with  the  an- 
swers of  the  defendants  when  examined  by  himr 
before  the  grand  jury,  are  not  competent  evi- 
dence In  a  subsequent  trial  of  the  defendant. 
Jenkins  v.  State,  36  Fla.  737,  18  So.  182. 

Where  a  witness  was  asked  to  state  what 
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to  the  incidents  of  a  public  trial  conducted 
by  him  as  a  public  prosecutor.  The  testi- 
mony given  <m  such  triaJfl  by  witnesses  whom 
the  county  attorney  calls  on  behalf  of  the 
state  are  not  in  the  nature  o<f  privileged  oom- 
munications  to  him.  They  are  made  to  the 
court,  and  in  the  face  of  the  public.  Should 
it  thereafter  become  material  to  know  what 
they  were,  anyone  who  heard  them  may  be 
required  to  state  his  remembrance.  The 
question  has  been  pointedly  decided  in  Indi- 
ana. The  supreme  court  of  that  state  said: 
^'The  evidence  of  a  witness  before  a  grand 
jury,  given  in  the  hearing  of  the  prosecut- 
ing attorney  during  the  investigation  of  an 


alleged  crime,  is  not  a  privileged  communi- 
cation to  such  attorney.  Where  such  inves- 
tigation results  in  an  indictment,  and  on 
the  trial  of  such  ease  such  witness  gives 
evidence,  on  cross-examination  by  the  de- 
fendant, as  to  his  testimony  in  such  case 
before  the  grand  jury,  the  prosecuting  Sit- 
torney  may  be  compelled  to  testify  ba  a  witr 
ness  in  relation  to  such  testimony  for  the 
purpose  of  impeaching  such  witness."  StcUe 
V.  Van  Buskirk,  69  Ind.  384.  The  county 
attorney  being  a  competent  witness,  it  was 
not  in  the  power  of  the  court  to  refuse  to 
hear  his  testimony  because  the  facts  could 
be  obtained  from  other  witnesses.     Admit- 


;paBsed  in  the  grand-Jury  room,  and  declined  to 
testify  on  the  ground  of  his  having  been  the 
•state's  counsel  at  the  time,  it  was  held :  **It 
is  the  duty  of  the  Jurors,  the  attorney  for  the 
state,  and  witnesses  not  to  divulge  what  passes 
in  the  grand-Jury  room,  unless  required  so  to  do^ 
in  a  court  of  Justice.  They  cannot  then  be  ex- 
-cused  from  malting  such  disclosures."  Cia.rk 
V.  Field,  12  Vt.  485. 

In  an  action  for  malicious  prosecution  it  was 
'held  that  the  attorney  who  nominally  repre- 
seuted  the  state  in  the  criminal  action  could 
testify  as  to  communications  which  had  passed 
'between  him  and  the  defendants  touching  the 
-criminal  prosecution  against  the  plaintiff. 
Meysenberg  v.  EngellKe,  18  Mo.  App.  346.  In 
•this  case  the  court  said:  "Although  H.  nom- 
inally represented  the  state  in  that  prosecution, 
he  never  was  the*  attorney  of  any  of  the  defend- 
ants touching  it,  and  any  communications  which 
may  have  passed  between  him  and  them  with 
'reference  to  it  were  not,  therefore,  within  the 
rule  of  privilege  which  protects  communications 
between  attorney  and  client." 

Under  Minn.  Gen.  Stat.  1894,  |  5662,  subd. 
5,  providing  that  a  public  officer  cannot  be  ex- 
amined as  to  communications  made  to  him  in 
official  confidence  when  the  public  Interest 
would  suffer  by  the  disclosure,  the  evidence  of 
the  county  attorney  in  an  action  for  malicious 
prosecution  as  to  facts  communicated  by  de- 
fendant to  him  was  held  competent  where  the 
•defense  In  the  action  for  malicious  prosecution 
was  that  he  had  fully  and  fairly  communicated 
ell  the  facts  to  the  county  attorney  and  acted 
upon  his  advice.  Cole  v.  Andrews,  74  Minn. 
93,  76  N.  W.  962.  In  this  case  the  plaintiff  In 
his  case  In  chief  was  permitted  to  examine  the 
county  attorney  as  to  what  statements  the  de- 
fendant made  to  him.  The  court  said:  "The 
confidential  relation  of  attorney  and  client  did 
not  exist  t>etweeii  the  defendant  and  the  county 
attorney.  The  former  consulted  the  latter  In 
his  official  capacity  as  public  prosecutor,  for 
the  purpose  of  having  instituted  a  prosecution 
for  a  public  offense,  or  to  ascertain  whether  the 
facts  made  a  case  for  such  a  prosecution.  The 
defendant,  In  making  these  communications, 
was  acting  merely  as  -a  citizen,  in  theory  at 
least,  hi  the  interests  of  public  Justice,  and  In 
receiving  these  communications,  and  giving  ad- 
Tlce  upon  them,  the  county  attorney  must  be 
deemed  to  have  been  acting  solely  In  his  official 
capacity.  This  did  not  constitute  the  relation 
of  attorney  and  client,  within  the  meaning  of 
the  statute.  Counsel  cites  one  case  (Oliver  v. 
Pate,  43  Ind.  132)  to  the  contrary,  but  we  are 
anable  to  agree  with  the  reasoning  of  the  court 
In  that  case.'*  The  court  further  held  that 
communications  were  not  made  In  evidence,  and 
that  the  defendant  testified  fully,  first,  before 
the  grand  Jury,  and  nest  on  the  trial  of  the  In- 
£5  L.  R.  A. 


dictment,  and,  lastly,  set  up  the  disclosure  to 
the  county  attorney  as  a  defense. 

In  an  action  for  malicious  prosecution  it  was 
held  that  the  evidence  of  a  district  attorney 
that  the  criminal  case  was  continued  before  the 
grand  Jury  by  reason  of  the  absence  of  a  wit- 
ness was  competent  to  show  that  the  prosecu- 
tion alleged  to  be  malicious  had  not  terminated. 
Knott  V.  Sargent,  125  Mass.  95. 

And  in  an  action  by  a  surety  for  a  county  of- 
ficial against  his  principal  for  money  paid  in 
satisfying  his  bond  for  a  defalcation  it  was  held 
that  the  evidence  of  the  prosecuting  attorney 
in  regard  to  prosecutions  had  by  him  as  a  mem- 
ber of  the  county  committee  to  settle  with  the 
defaulter  was  not  privileged  where  he  obtained 
his  Information  as  the  law  officer  of  the  county 
and  as  a  member  of  the  committee.  Lange  V. 
Perley.  47  Mich.  352,  11  N.  W.  193.  In  this 
case  the  court  said :  "It  is  no  doubt  true  that 
Mr.  Smith's  professional  knowledge  and  reputa- 
tion and  his  position  as  law  officer  of  the  county 
gave  a  special  character  to  his  assistance,  and 
enhanced  its  value.  But  he  was  expressly 
called  upon,  not  in  character  of  private  coun- 
sel, but  to  make  one  of  a  committee,  the  others 
being  two  of  the  sureties,  to  obtain  a  surrender 
of  defendant's  property,  and  the  matters  re- 
quired from  him  on  the  stand  were  such  as 
originated  in  the  course  of  his  service  under 
that  request.  It  was  well  understood  that  the 
transaction  was  of  a  public  nature,  and  that 
the  facts  were  not  private  and  confidential,  nor 
confined  to  the  knowledge  of  any  descriptions  of 
persons  connected  as  attorney  and  clients." 

The  Georgia  act  of  1850  rendering  attorneys 
at  law  Incompetent  to  testify  to  certain  cases, 
will  not  exclude  the  attorney  general  from 
testifying.  Hlnes  v.  State,  26  Ga.  614.  In  this 
case  the  court  said :  "We  hardly  think  that 
the  state  can  be  considered  'the  client'  of  the 
attorney  general  in  the  sense  of  the  word  'cli- 
ent' as  used  in  the  act  of  1850." 

The  prosecuting  attorney  in  a  criminal  prose- 
cution may  testify  as  to  the  evidence  of  the  de- 
fendant which  was  given  on  a  former  trial  In 
a  civil  action,  In  order  to  show  guilty  knowl- 
edge. People  V.  Hamberg,  84  Cai.  468.  24  Pac. 
298.  In  this  case  the  court  said :  "We  do  not 
see  why  the  prosecuting  attorney,  who  was  In  a 
situation  to  know  of  the  facts  tending  to  show 
guilty  knowledge  on  the  part  of  the  defendant 
as  to  his  pretended  title,  should  not  have  been 
allowed  to  give  his  testimony  in  the  interests  of 
Justice:  and  we  do  not  perceive  any  error  in 
the  conrt  allowing  him  to  do  so."  In  this  case 
the  prosecuting  attorney  admitted  that  he  was 
biased  and  prejudiced,  and  the  conrt  criticised 
severely  his  position.  That  he  was  biased  and 
prejudiced  was  held  not  sufficient  to  entitle  the 
defendant  to  his  discbarge.  The  court  does  not 
discuss  the  question  of  prejudice  as  applied  to 
his  competency  as  a  witness.  I.  T. 
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ting  Buch  to  be  the  case,  it  ie  sufficient  to 
say  that  litigaote,  and  especial ly  defend- 
■anta  in  criminal  oaaes,  are  not  to  be  thus 
hampered  in  their  choice  of  those  by  whom 
they  seek  to  prove  their  cases.  The  intelli- 
gence of  some  witnesses — ^thedr  remem- 
brance of  facts,  the  calmness,  dignity,  and 
appearance  of  caodor  they  manifest  when  on 
the  stand — is  ofteoitimee  more  convincing 
than  that  which  others  equally  credible  can 
«how.  It  is  inconceivable,  therefore,  as  a 
proposition  in  the  administration  of  justice, 
that  the  court  should  be  invested  with  pow- 
er to  determine  the  witnesses  by  whom  a 
suitor  may  prove  his  case,  or,  what  is  the 
«ame  thing,  with  the  power  to  determine  by 
whom  he  shall  not  prove  it.  The  record  be- 
fore us  is  very  meager;  so  meager  that  the 
counsel  for  the  state  argues,  and  with  some 
appearance  of  reason,  that  it  fails  to  show 
what  Reynolds'  testimony  was,  or  that  a 
foundaticm  for  his  impeachment  was  laid, 


or,  indeed,  that  he  testified  at  all  on  the 
trial.  It  is  to  be  observed  that  no  objection 
was  made  in  the  court  below  on  the  score 
now  urged.  The  objection  there  made  was 
to  the  competency  of  the  witness  only,  and 
that  presupposes  the  occurrence  on  the 
trial  of  a  state  of  facts  to  which  his  testi- 
mony could  be  rightly  directed.  From  this 
and  from  other  portions  of  the  record,  to- 
gether with  some  riecessary  implications  de- 
rivable therefrom,  we  think  it  is  shown  that 
the  witness  Reynolds  did  testify,  and  what 
his  testimony  was,  and  that  a  foundation 
for  his  impeachment  was  laid.  Some  other 
claims  of  error  were  made,  but  we  have 
not  thought  it  necessary  to  examine  into 
them. 

Tke  judiftnent  of  the  court  below  is  re- 
versed, and  a  new  trial  of  the  ease  ordered. 

All  the  Justices  concur. 
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WEST    CHICAGO     MASONIC    ASSOCIA- 
TION, Appt., 

V, 

Charles  COHN. 

(192  111.  210.) 

1.  A.n  abutting  property  oiv^ner  having 
a  lieenae  from  the  municipality  to 
■iatntain  a  vault  under  the  alde'walk, 

with  a  coal  hole  leading  through  the  side- 
walk thereto,  Is  bound  to  exercise  only  rea- 
sonable and  ordinary  care  and  precaution  to 
keep  it  as  safe  for  the  use  of  the  public  as 
other  parts  of  the  sidewalk. 
S.  Public  policy  does  not  prevent  the 
oivner  of  a  bulldlnvv  ivho  has,  'vrlth 
the  consent  of  the  municipal  author- 
ities, constructed  a  coal  hole  In  the 
adjoining  sidewalk  In  a  proper  manner,  from 
devesting  himself  of  liability  for  Injuries  to 
pedestrians  by  Its  becoming  out  of  repair,  by 
Jeasing  the  basement  of  the  building,  includ- 
ing the  vault  under  the  sidewalk  and  the 
coal  hole,  which  were  constructed  for  the 
excloaive  t>eneflt  of  the  basement  and  have  no 
connection  with  and  are  of  no  benefit  to  any 
other  part  of  the  building,  upon  condition 
that  the  lesaee  shall  keep  the  hole  in  repair. 

(October  24,  1901.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Appelate  CkMirt,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  reoover  damagea  for  per- 

NOTB. — As  to  liability  of  landlord  to  third 
person  for  condition  of  sidewalk,  see  cases  In 
note  to  Lee  ▼.  McLaughlin  (Me.)  26  L.  R.  A. 
197 ;  also  Canandalgua  v.  Foster  (N.  Y.)  41  L. 
B.  A.   554. 

As  to  liability  for  excavations  under  highways 
flcnerally,  see  Babbage  v.  Powers  (N.  Y.)  14 
L.  R.  A.  398. 

As  to  liability  for  Injury  from  stepping  Into 
«oal  /bole,  see  Lorenso  r.  Wirth  (Mass.;  40  L. 
B.  A.  347. 

L.  R.  A. 


sonal  injuries  alleged  t6  have  been  catUMd 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  "W,  "Walker  and  Ken* 
ner  S.  Boreman,  for  appellant: 

The  municipality  has  tne  porwer  to  license 
suolr  a  use  of  the  public  highway  as  is  con- 
sistent with  the  public  objects  for  which 
they  may  be  held.  The  city,  under  its  gen- 
eral powers,  may  grant  permits  for,  and  reg- 
ulate the  building  of,  vauHs  under  streets, 
alleys,  and  sidewalks. 

Chicago  Municipal  Oaslight  d  Fuel  Co,  ▼• 
Lake,  130  111.  42,  22  N.  E.  616;  Chregsten  ▼. 
Chicago,  145  111.  451,  34  N.  E.  426;  Nelson 
V.  Godfrey,  12  111.  20;  Murphy  v.  Chicago, 
29  ni.  279;  Quincy  v.  Bull,  106  111.  337;  Chi- 
cago  d  N.  W.  R.  Co.  v.  People  ew  rel.  Elgin, 
01  111.  251;  Bahhage  v.  Powers,  130  N.  Y. 
281,  14  L.  R.  A.  398,  29  N.  E.  132. 

Consent  and  license  from  the  municipality 
for  the  construction  of  the  vault  and  coal 
hole  may  be  conclusively  presumed  from  a 
lapse  of  twenty- five  years  since  the  date  of 
the  oonstruotion. 

Nelson  v.  Godfrey,  12  111.  20;  Oridley  ▼. 
Bloomington,  68  111.  50;  Bahhage  v.  Powers, 
130  N.  Y.  281,14  L.  R.  A.  398,  29  N.  E.  132, 

Ttie  effect  of  a  license  or  permit  from  the 
municipality  to  maintain  a  vault  under- 
neatih  the  public  sidewalk,  and  a  coal  or  scut- 
tle hole  opening  thereinto,  is  to  modify  the 
owner's  liability  for  injuries  to  strangers 
from  that  of  an  insurer  to  one  depending 
upon  the  degree  of  care  used  in  the  construc- 
tion of  the  premises,  or  in  their  maintenance 
while  in  his  possession. 

Bahhage  v.  Pouters,  130  N.  Y.  281,  14  L. 
R.  A.  398,  29  N.  E.  132 ;  Wolf  v.  Kilpatriek, 
101  N.  Y.  146,  64  Am.  Rep.  672,  4  N.  E.  188. 

It  is  the  duty  of  the  tenant  or  person  in 
occupation,  possession,  and  control  of  a  ten- 
ement to  maintain  it  in  a  safe  and  neciire 
condition,  and  the  landlord  or  oiwner  Is  noi 
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liaJble  for  injuries  sustained  hfy  third  persoos 
by  reason  of  such  defective  or  dangerous  ooa- 
ditioDj  unless:  (a)  The  landlord  oove- 
namted  to  make  repairs,  or  maintain  the 
premises  in  a  safe  condition;  or  (b)  the  de- 
fective or  dangerous  condition  by  whioh  the 
injury  is  occasioned  existed  at  the  time  of 
the  demise;  or  (c)  the  premises  in  their 
original  construction  conetatuted  a  nuisance. 

8oummon  v.  Chicago,  25  111.  361,  79  Am. 
Dec.  334;  Chridleyv,  Blooming  ton,  68111.  47; 
Peoria  v.  Simpson,  110  III.  294,  51  Am.  Rep. 
083;  Union  Brass  Mfg,  Co,  v.  Lindsay,  10 
III.  App.  583;  Piatt  v.  Forney,  16  111.  App. 
216;  Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
ilep.  422;  Lowell  v.  Spaulding,  4  Cu»h.  277, 
50  Am.  Dec.  775;  Harris  v.  Cohen,  50  Mich. 
324,  15  N.  W.  493;  Bears  v.  Ambler,  9  Pa. 
193;  Boston  v.  Gray,  144  Mass.  53,  10  N.  £. 
509;  Clark  v.  Bahcock,  23  Midi.  164;  Stew- 
art V.  Putnam,  127  Mass.  406;  Adams  v. 
Fletcher,  17  R.  I.  137,  20  Atl.  263;  Pope  v. 
Boyle,  98  Mo.  527.  11  S.  W.  1010;  Lee  v. 
McLaughlin,  86  Me.  410,  26  L.  R.  A.  197,  30 
Atl.  65;  Shindelbeck  v.  Moon,  32  Ohio  St. 
264,  30  Am.  Rep.  584;  Ahem  v.  Steele,  115 
N.  Y.  203,  5  L.  R.  A.  449,  22  N.  E.  193; 
Szathmary  v.  Adams,  166  Maes.  145,  44  N. 
E.  124;  Kalis  v.  Shattuck,  69  Cal.  593,  58 
Am.  Rep.  568,  11  Pac.  346;  O'Brien  v.  Qreen- 
haum,  1  Silv.  Sup.  Ct.  56,  4  N.  Y.  Supp.  852; 
Babbage  v.  Powers,  26  N.  Y.  S.  R.  799,  7  N. 
Y.  Supp.  300;  Black  v.  Maitland,  11  App. 
Div.  188,  42  N.  Y.  Supp.  653;  Clancy  v. 
Byrne,  56  N.  Y.  129,  15  Am.  Rep.  391; 
Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401;  Rich 
T.  Basterfield,  4  G.  B.  782;  Cheetham  v. 
Hampson,  4  T.  R.  318. 

Tlie  landlord  is  not  responsible  for  the 
misconduct  or  neglect  of  his  tenants,  even 
tiiough  ooca«iocied  by  the  manner  in  ^rtiioh 
the  premises  were  constructed,  provided  they 
were  capable  of  being  used  in  a  proper  man- 
ner, whereby  no  injury  could  have  resulted. 

Baltonstall  v.  Banker,  8  Gray,  195;  MeU 
len  V.  Morrill,  120  Mass.  545,  30  Am.  Rep. 
695;  Leono/rd  v.  Storer,  115  Mass.  86,  15 
Am.  Rep.  76;  Com,  v.  Watson,  97  Mass.  562; 
Stewart  v.  Putnam,  127  Mass.  403;  Wolf  v. 
Kilpatrick,  101  N.  Y.  146,  54  Am.  Rep.  672, 
4  N.  E.  188;  Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47,  15  N.  E.  84. 

When  there  is  no  agreement  as  to  who 
riiall  make  repairs  the  burden  is  thrown 
upon  the  tenant. 

GridUy  v.  Bloomington,  68  111.  47;  Oott 
v.  Candy,  22  Eng.  L.  &  Eq.  173;  Lewoitt  v. 
Fletcher,  10  Allen,  121;  Elliott  v.  Aiken,  45 
N.  H.  36;  Estcp  v.  Estep,  23  Ind.  114;  Low- 
ell V.  Spaulding,  4  Gush.  277,  50  Am.  Dec. 
775. 

.Even  in  those  cases  where  the  landlord  has 
covenanted  to  make  repairs  he  cannot  be 
held  liable  to  third  persons  until  notified  of 
the  existence  of  the  defect. 

Ahem  V.  Steele,  115  N.  Y.  203,  6  L.  R.  A. 
440,  22  N.  E.  193;  Norfleet  v.  Cromwell,  64 
N.  C.  1;  Cooke  v.  England,  27  Md.  14,  92 
Am.  Dec.  618. 

An  excavation  underneath  the  sidewalk  in 
a  city,  and  a  scuttle  hole  opening  thereinto, 
if  properly  oonstructed  in  tne  fint  instance^ 
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do  not  constitute  a  nuisance  per  se;  nor  la- 
the owner  or  landlord  abst^utely  liable  at 
all  times  for  any  injury  oocasiooed  by  rear 
son  of  tiie  existence  of  any  such  coal  or  scut- 
tle hole  or  the  CKcavation  underneath. 

Oridley  v.  Bloomington,  68  111.  47;  Peoria 
V.  Simpsofi,  110  111.  294,  51  Am.  Rep.  683; 
Union  Brass  Mfg.  Co.  v.  Lindsay,  10  UL 
App.  583;  Fisher  v.  Thirkell,  21  Mich.  1,  4 
Am.  Rep.  422;  Boston  v.  Cray,  144  Mass. 
53,  10  N.  E.  509;  Adams  v.  Fletcher,  17  R.  I. 
137,  20  Atl.  263;  Bears  v.  Ambler,  9  Pa.  193. 

As  the  pavement  was  safe  and  secure  when 
the  premises  were  demised  the  landlord  is 
not  responsible  for  an  aiter-oocurrlng  nui- 
sance. The  bare  fact  of  ownership  and  re- 
ceiving of  rents  will  not  alter  the  rule  or  in- 
crease the  liability. 

Ahem  v.  Steele,  115  N.  Y.  203,  5  L.  R.  A. 
449,  22  N.  £.  193 ;  Harris  v.  Cohmk,  50  Mi<^. 
324,  15  N.  W.  493;  Munroe  v.  Carlisle,  17ft 
Mass.  199,  57  N.  E.  332. 

A  landlprd  or  owner  who  demises  a  store 
or  bajaement  to  a  tenant  who  has  the  exclu- 
sive possession  and  oontnoi  thereof  is  not 
liable  to  third  persons  for  injuries  occa- 
sioned through  the  defective  condition  of  the 
premises,  where  the  only  ground  on  whioh  he 
is  sought  to  be  held  is,  t£it  he  himself  is  in 
possession  of  other  portions  of  the  same 
building,  though  not  of  the  portion  wherein 
the  injury  occurred. 

Boston  V.  Cray,  144  Mass.  53,  10  N.  E. 
509;  Com,  v.  Watson,  97  Mass.  562;  Stewart 
V.  Putnam,  127  Mass.  403 ;  Schroeck  v.  Reiss,. 
46  App.  Div.  502,  61  N.  Y.  Supp.  1054;  Jones^ 
V.  Millsaps,  71  Miss.  10,  23  L.  R.  A.  155,  and 
note,  14  So.  440;  Ward  v.  Fagin,  101  Mo. 
669,  10  L.  R.  A.  147,  and  note,  14  S.  W.  738. 

The  tenant  in  occupation  of  the  basement 
underneath  the  sidewalk  had  exclusive  con- 
trcA  over  the  coal  hole  in  question. 

Boston  V.  Gray,  144  Maas.  53,  10  N.  E. 
509;  Adams  v.  Fletcher,  17  R.  I.  137,  20  AtU 
263;  Fisher  Y.  Thirkell,  21  Mich.  1,  4  Am. 
Rep.  422;  Qridley  v.  Bloomington,  68  III. 
47;  Peoria  v.  Simpson,  110  III.  294,  51  Am. 
Rep.  683:  O'Brien  v.  Oreenhaum,  1  Silv. 
Sup.  Ct.  56,  4  N.  Y.  Supp.  852;  Babbage  v. 
Powers,  26  N.  Y.  S.  R.  799,  7  N.  Y.  Supp. 
300;  Bears  v.  Ambler,  9  Pa,  193;  Stewart  v. 
Putnam,  127  Mass.  406. 

Where  premises  are  let  by  a  landlord 
there  is  no  presumption  that  he  retains  con- 
trol over  any  portion  thereof. 

O'Brien  v.  Greenbaum,  1  Silv.  Sup.  Ct. 
56,  4  N.  Y.  Supp.  852. 

Messrs,  Smith,  Helmer,  Monltoa,  ^ 
Price,  for  appellee: 

The  owner  of  premises  abutting  on  a  pub- 
lic way  owes  a  duty  to  the  public  to  use  du» 
care  and  diligence  that  any  interference  on 
his  part  with  the  sidewalk  shall  not  result 
in  injury  to  the  public. 

Nelson  v.  Godfrey,  12  111.  20;  Whalen  ▼. 
Gloucester,  4  Hun,  24;  Irvin  v.  Fowler,  & 
Robt.  482;  Chicago  v.  Robbins,  2  Black,  419^ 
17  L.  ed.  301. 

This  dutv  oonUnues  as  long  aa  the  owner 
is  benefited  by  the  eaeement  in  the  public- 
property,  whether  he  is  in  actual  possessioo 
or  not. 
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Jrvin  V.  Fowler,  6  Robt.  482;  Whalen  ▼. 
Olouceater,  4  Uun,  24. 

The  leasing  of  (mly  a  portion  of  the  prem- 
ises, the  remainder  being  retained  in  the  poe- 
session  of  the  landlord  or  leased  to  other 
tenants,  does  not  relieve  the  landlord  from 
the  obligation  of  using  due  diligence  to  keep 
the  sidewalk  in  repair. 

Canandaigua  v.  Foster,  156  N,  Y.  354,  41 

Xi.  R.  A.  664,  50  N.  E.  971;  Payne  v.  Irvtn, 

144  111.  482,  33  N.  £.  756;  Bissell  v.  Lloyd, 

100  111.  216;  Booth  v.  Qaiiher,  68  III.  App. 

263;   Kammerer  y.  Qallagher,  68  111.  Appk 

501;   Troicer  v.  Wehner,  76  111.  App.  655; 

Wilcox  y.  Zane,  167  Mass.  302,  45  N.  £.  923; 

Priest  V.  Nichols,  116  Mass.  407;  Kirhy  v. 

Jioylston  Market  Asso.  14  Gray,  249,  74  Am. 

,    I>ec.  682. 

Bosss>  J;  delivered  the  opinion  of  the 
-court: 

This  is  an  appeal  from  the  judgment  of 
the  appellate  court  for  the  first  district  af- 
firming a  judgment  in  the  stun  of  $1,000, 
-entered  in  the  circuit  court  of  Cook  county 
in  favor  of  appellee  and  against  the  appel- 
lant company.  The  declaration  was  in  oase, 
4Uid,  as  finally  amended,  contained  but  a 
single  count.  The  substajice  of  the  allega- 
tions of  this  count  was  that  the  appellant 
•company  was  the  owner  of  a  certain  build- 
ing and  premises  and  appurtenances  in  Cook 
-county,  abutting  on  Randolph  street,  in  Chi- 
•cago,  and  was  then  and  there  receiving  rents, 
issues,  and  profits  from  the  said  building 
.sjid  premises,  and  that  in  said  street^  be- 
fore and  on  the  day  aforesaid.,  there  was  a 
-certain  hole  opening  into  a  certain  cellar 
aiul  vault  connected  with  the  said  building 
and  premises  of  the  defendant,  which  said 
cellar  and  vaults  by  consent  of  the  said  city 
•of  Chica|po,  extended  into  and  under  the  said 
public  highway,  and  was  oonniected  with  and 
appurtenant  to  a  certain  portion  of  said 
building  and  premises  occupied  by  a  tenant 
oi  the  said  defendant»  from  whom  the  de- 
fendant was  then  and  there  receiving  rent 
therefor,  yet  the  defendant,  well  knowing 
the  matters  aforesaid,  while  it  was  so  the 
o>wner  oi  the  said  building  and  premises, 
with  the  appurtenances,  and  was  so  receiv- 
ing the  rents,  issues,  and  profits  thereof,  as 
aforesaid,  and  while  there  was  such  a  hole, 
as  aioresaid,  there  wrongfully  and  unjustly 
permitted  the  said  hole  to  be  and  continue, 
and  the  same  was  then  and  there  so  badly, 
insufiiciently,  and  defectively  covered  that 
by  means  of  the  premises,  and  for  want  of  a 
sufiicient  covering  on  said  hole,  the  plaintiff, 
who  was  then  and  there  passing  in  and  along 
the  said  highway,  then  and  there  necessa- 
rily and  unavoidably  slipped  and  fell  into 
said  hole,  and  thereby  the  rifi^t  leg  of  the 
plaintiff  was  injured  at  the  khee,  and  the 
right  knee  of  the  plaintiff  was  badly  bruised, 
torn,  and  injured,  etc.  The  cause  was  sub- 
mitted to  a  jury  for  decision,  and  judgment 
was  rendered  against  the  appellant  com- 
pany, as  before  stated. 

It  appeared  that  the  appellee,  Cohn,  on 
the  12th  day  of  November,  1895,  stepped  or 
fell  into  a  coal  hole  in  the  sidewalk  in  front 
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of  No.  200  West  Randolph  street^  in  the  dty 
of  Chicago,  and  thereby  received  the  injuries 
for  which  the  action  was  brought.  The  ap- 
pellant company  was  then,  and  had  for  many 
years  before  that  been,  the  owner  of  the  four- 
ETtory  and  basement  building  at  the  comer  of 
Halsted  and  West  Randolph  streets,  known 
as  "Noe.  200,  202,  and-  204  West  Randolph 
Street."  The  coal  hole  in  the  sidewalk  into 
which  the  appellee  fell  opened  into  a  vault 
under  the  walk,  which  was  connected  with 
and  constituted  an  appurtenance  to  the  base- 
ment of  No.  200  of  said  building.  This  base- 
ment>  and  the  appurtenance  thereto  (the 
vault  under  the  sidewalk  into  which  the  coal 
hole  opened),  was  then  in  the  possession  of 
one  Henry  Wilker,  as  tenant  of  the  appellant 
oomipany.  Said  Wilker  had  occupied  the 
basement  proper  as  a  saloon,  and  used  the 
vault  under  the  walk  for  water-closets  and 
to  receive  and  store  coal,  for  about  six  years. 
There  was  evidence  tending  to  show  that  nei- 
ther the  appellant  company  nor  any  of  its 
tenants  in  the  building  other  than  Wilker 
had  access  to  said  vault  oontainii^  said  wa- 
ter-closets and  coal  bin,  but  said  Wilker  had 
entire  control  thereof,  the  only  entrance 
thereto  being  from  the  saloon  occupied  by 
him;  and  that  the  vault  was  not  appurte- 
nant to  any  other  part  of  the  building.  The 
first  lease  to  Wilker  bore  date  May  1,  1889, 
and  ran  for  three  years, — ^to  April  30,  1892. 
The  second  lease  ran  from  May  I,  1892,  to 
April  30,  1804,— two  years.  The  third  lease 
ran  from  May  1,  1894,  to  April  30,  1896. 
The  leases  contained  covenants  to  the  effect 
that  the  lessee  had  received  said  demised 
premises  in  good  order  and  condition,  and  at 
the  expiration  of  the  time  in  the  leases  men- 
tioned, or  a  sooner  determination  thereof  by 
forfeiture,  he  would  yield  up  the  said  prem- 
ises to  the  lessor  in  as  good  a  condition  as 
when  the  same  were  entered  upon  by  the 
lessee,  loss  by  fire  or  inevitable  accident  or 
ordinary  wear  excepted,  "and  also  will  keep 
said  premises  in  good  repair  during  this 
lease,  at  his  own  expense,"  and  keep  said 
premises  in  a  clean  and  wholesome  condi- 
tion, in  accordance  with  the  ordinances  of 
the  city  and  directions  of  the  health  ofiicers. 
He  further  agreed  that  all  plumhinff,  water 
pipes,  gas  pipes,  and  sewerage  should  be  at 
the  risk  of  the  lessee;  that  he  would  make 
all  repairs  required  to  the  walls,  ceiling, 
paints  plastering;,  plumbing  work,  paper,  and 
fixtures  belonging  to  saad  apartments  or 
used  in  connection  therewith,  whenever  dam- 
age or  injury  to  the  same  shall  have  resulted 
from  misuse  or  neglect.  It  was  during  the 
period  of  the  latt^  lease  that  the  appellee 
slipped,  stepped,  or  fell  into  the  coal  hole. 
The  evidence  tended  to  show  that  under  such 
lease  said  Wilker  then  had  exclusive  control 
of  the  basement  and  vault  in  question  under 
the  sidewalk  into  which  the  coal  hole  opened, 
and  that  the  appellant  company  provided  a 
janitor  for  the  building,  but  did  not  occupy 
any  of  the  rooms  or  offices  in  the  building, 
except  that  the  janitor  used  <»]e  room  as  his 
office;  that  he  had  no  duties  in  connection 
with  the  saloon  in  the  basement  or  with  the 
vault  under  the  sidewalk.    There  was  no 
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proof  tending  to  »how  that  the  injury  was 
oocasion^d  by  any  defect  in  the  ardginal  oon- 
structlon  of  the  coal  hole  or  of  the  cover 
thereto,  it  was  clearly  made  to  appear 
that,  as  between  tihe  appellant  company  and 
said  Wilker,  the  duty  of  exercising  care  to 
the  end  that  the  covering  of  the  coal  hole 
should  be  kept  safe  xested  on  Wilker. 

The  court,  on  its  own  motion,  instructed 
the  jury  as  follows  >  "The  court  instructs 
the  jury  that  public  property  cannot  be 
taken  or  used,  without  (»mpensation,  for 
private  use,  with  or  witliout  the  oonsent  of 
the  public  corporate  authorities  owudng  the 
same,  without  subjecting  the  private  person 
or  corporation  using  the  same  to  a  duty  to 
use  it  in  such  maimer  as  will  not  entail  in- 
jury to  or  upon  a  citizen  rightfully  entering 
upon  same,  and  using  reasonable  and  ordi- 
nary care  in  so  doing;  and  this  duty  tihe 
person  or  private  corporation  using  such 
property  cannot,  ad  a  matter  of  public  pol- 
icy, escape  by  leasing  the  same  for  com<pen- 
sation  to  a  tenant."  This  instruction  is  er- 
roneous in  at  least  two  respects: 

1.  Municipal  autihorities  h<^d  the  streets 
of  a  city  in  trust  for  the  use  of  the  public, 
and  cannot  divert  a  street,  or  any  portion 
thereof,  to  any  purpose  inoonaistent  with  the 
full  and  free  right  of  the  public  to  use  the 
same.  But  the  city  of  Chicago  had  ample 
power  to  authorize  the  construction  of  the 
vault  in  questaon  under  the  sidewalk,  and 
the  coal  hole  in  the  walk  to  oonneot  with  the 
vault  thereunder,  provided  the  paramount 
right  of  the  public  to  the  full,  free,  and  safe 
use  of  the  street  in  all  of  its  parts  was  not 
thereby  infringed.  Oridley  ▼.  Bloomington, 
68  111.47;  Qregaten  v.  Chicago,  146  111.  461, 
34  N.  £.  426.  The  declaratiosi  averred  the 
city  authorized  the  construction  of  the  vault 
and  coal  hole  here  in  question.  When  an 
abutting  owner  or  other  person  makes  an  ex- 
cavation in  or  under  the  sidewalk  of  a  si^reet 
without  license  from  the  municipal  author- 
ities, he  is  a  trespasser,  and  the  excavation 
a  nuisance,  and  he  becomes  liable  to  anyone 
who  may  be  injured  thereby  without  contrib- 
utory negligence  on  the  part  of  such  injured 
person.  If,  however,  such  abutting  prop- 
erty owner  or  other  person  so  making  the 
excavation  in  or  under  the  sidewalk  of  a 
public  street  has  authority  or  license  from 
the  proper  oity  authorities  so  to  do,  and  the 
work  is  not  inherently,  in  nature  and  char- 
acter, a  nuisance,  the  licensee  is  liable  only 
in  the  event  he  fails  to  use  ordinary  care 
and  diligence  in  constructing  the  excavation 
and  keeping  it  in  such  repair  that  it  shall 
be  as  safe  for  the  use  of  the  public  as  any 
other  part  of  the  sidewalk.  Elliott,  Koads 
&  Streets,  p.  772,  and  authoriti^  cited  in 
note  3 ;  Congrcve  v.  Morgan,  18  N.  Y.  84,  72 
Am,  Doc.  405;  McOuire  v.  Spence,  91  N.  Y. 
303,  43  Am.  Rep.  668 ;  Shearm.  &  Redf.  tJeg. 
6th  ed.  §  703;  Canandaigua  v.  Foster,  150 
N.  Y.  354,  41  L.  R.  A.  554,  50  N.  E.  971. 
Counsel  for  tlie  appellee  conoede  the  appel- 
lant company  was  a  licensee,  and  not  a  tres- 
passer, and  that  the  duty  devolving  upon  it 
was  no  greater  than  to  exercise  ordinary 
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care.  In  their  brief  counsel  say:  "We  da 
not  charge  it  as  trespasser,  as  maintaining  a 
nuisance.  We  merely  charge  it  with  the  ob- 
ligation of  exeroi'sing  due  care  and  diligence 
in  the  maintenance  of  the  sidewalk."  Th» 
instruction  charged  it  upon  the  appellant 
company  as  an  absolute  duty  to  keep  th» 
sidewalk  safe,  and  excluded  from  considera- 
UoD  as  a  defense  every  circumstance  of  care^ 
prudence,  or  diligence  on  its  part  to  make 
and  keep  it  safe,  in  determining  as  to  ita 
liai>ility  for  the  injury  to  the  apj^lee.  Hav- 
ing license  from  the  city  to  construct  thf 
vault  and  coal  hole,  only  reasonable  and  or- 
dinary care  and  precaution  for  tne  public 
safety  were,  in  any  event,  required  by  law 
of  the  appellant. 

2.  It  was  error  to  advise  the  jury,  as  waa 
done  by  the  instruction,  that  out  of  consid- 
erations of  public  policy  the  appellant  com- 
pany, being  the  owner  of  the  premises,  must 
be  held  to  the  duty  of  keeping  the  coal  hole 
in  question  in  such  condition  that  it  would 
not  entail  injury  upon  anyone  who  should 
attem,pt,  while  exercising  ordinary  care,  to 
use  the  sidewalk ;  and  that  this  duty  was  in 
no  wise  affected  by  the  fact  that  the  base- 
ment, including  the  vault  and  coal  hole,  had 
been  leased  for  compensation  to,  and  was  in 
the  possession  of,  a  tenant.  There  was  no> 
evidence  tending  to  show  that  the  injury  waa 
occasioned  by  reason  of  any  defect  or  fault 
in  the  original  construction  of  the  vault,  tfao 
coal  hole,  or  the  cover  to  the  hole.  T^e  neg- 
ligence on  which  the  ri^ht  to  recover  rested 
was  that  the  cover  of  uie  coal  hole  had  be- 
come insufficient  and  defective  ihrough  a 
failure  to  keep  it  in  Repair.  There  wa«  evi- 
dence tending  to  show  the  vault  and  coal 
hole  were  appurtenant  to  the  basement,  only,. 
of  the  building,  and  that  the  basement,  in- 
cluding the  vault  and  the  coal  hole,  was,, 
and  for  some  years  prior  thereto  had  been, 
in  the  exclusive  possession  of  a  tenant  of  the 
appellant  company,  who  held  the  same  under 
a  lease,  wherein  he  had  covenanted  that  he 
had  received  tiie  premises  "in  good  order  and 
condition,*'  and  would  keep  the  same  in- 
"good  repair  during  the  period  of  the  lease." 
The  tendency  of  this  t^timony  was  to  es- 
tablish that  the  negligence  (if  any)  which 
caused  the  injury  to  appellee  was  not  that 
of  the  appellant  company.  The  general 
rule  is  that  the  occupant  of  premises  is  re- 
sponsible for  injuries  inflicted  upon  another 
by  reason  of  the  neglect  or  failure  to  keep- 
the  premises  in  repair.  Chicago  v.  O^Breiv- 
nan,  65  111.  100;  Oridley  v.  Bloomington,  68 
111.  47;  Boston  v.  Gray,  144  Mass.  53,  10  N. 
E.  609.  This  court  has  recognized  excep- 
tions to  this  general  rule,  as.  follows:  The 
owner  of  leased  premises  may  be  made  liable 
for  such  injuries:  (a)  If  the  covenants  of 
the  lease  require  that  he  shall  keep  the  prem- 
ises in  repair;  (b)  if  the  dangerous  or  defec- 
tive condition  by  which  the  injury  was  occa- 
sioned existed  when  the  premises  were 
lea.sed;  (c)  if  that  which  occasioned  the  in- 
jury was  a  nuisance,  and  was  upon  the  prem- 
ises when  the  lease  was  executed.  Gridley 
V.  Bloomington,  68  111.  47;  Chicago  v. 
O'Brennan,  65  111.  160;  Peoria  v.  Simpson, 


1901. 


West  Chicago  Masonic  Association  y.  Cohn. 


28»* 


110  IlL  294,  51  Am.  Rep.  683.  In  the  case 
at  bar  the  coal  hole  was  placed  in  the  side- 
walk, and  the  vault  underneath  it  con- 
structed, with  the  ooneent  of  the  city  author- 
ities. There  is  no  proof  or  daim  that  the 
work  of  ooQstruction  was  improperly  or  un- 
akilfuUy  done,  or  of  other  grounds  upon 
which  to  base  an  insistence  that  the  premises 
were  let  with  a  nuisance  upon  them,  or  that 
the  coal  hole,  or  the  oover  thereto,  was  in  a 
daiigerous  or  defective  condition  when  the 
aippellant  company  parted  with  the  posses- 
sion and  control  thereof.  The  tenant  ex- 
pressly covenanted  that  he  would  keep  the 
same  in  good  repair,  and  was  in  full  and  ex- 
clusive possession  of  the  basement  and  of  the 
vault  under  the  sidewalk,  and,  so  far  as  the 
appellant  company  is  concerned,  of  the 
**hole"  in  the  sidewalk  leading  to  the  vault. 
Hence  the  liability  of  the  appellant  com- 
pany cannot  be  predicated  upon  any  of  the 
exceptions  to  the  general  rule  which  this 
court  has  heretofore  recognized. 

It  is  contended,  however,  that  another  ex- 
option  should  be  declared  in  cases  such  as 
this,  where  the  owner  of  a  building  is 
grsjited  the  privilege  of  excavating  a  vault 
under  the  sidewalk  of  a  public  street  and 
opening  a  coal  hole  in  such  sidewalk  for  the 
benefit  of  his  premises;  that  in  such  instance 
the  owner  of  the  premises  assumes,  by  impli- 
oatson,  the  duty  oi  keeping  the  sidewalk 
^where  he  has  opened  it  in  as  good  condition 
and  as  safe  for  the  public  use  as  if  the  open- 
ing had  not  been  made;  that  such  duty  is  im- 
p<Med  by  law  for  the  public  safety;  and, 
while  it  is  conceded  that  this  duty  runs  with 
the  land,  and  that  the  alienation  of  the  en- 
tire premises,  either  permanently,  by  deed, 
or  temporarily,  as  by  a  lease,  wxmld  transfer 
the  duty  to  the  grantee  or  tenant,  still  it  is 
urged  that  the  conveyance  of  an  undivided 
interest^  or  demise  of  a  part  only,  of  the 
premises,  should  not  be  held  to  relieve  the 
owner  of  the  duty  he  owes  to  the  public,  and 
to  cast  the  same  upon  the  tenant  of  a  iMirt, 
only,  of  the  premises,  thou^  the  opening  in 
the  sidewalk  has  no  relation  to  any  other 
portion  of  the  building  than  that  in  posses- 
sion of  the  tenant.  Public  safety  and  sound 
piiAlic  policy,  it  is  urged,  demand  that  noth- 
ing less  than  the  alienation  or  parting  with 
the  possession  of  the  entire  premises  should 
operate  to  relieve  the  owner  of  such  prem- 
ises from  the  duty  which  was  originally  im- 
posed upon  and  impliedly  accepted  by  him. 
The  view  seems  to  have  obtained  the  sauc- 
tion  cd  the  court  of  appeals  of  the  state  of 
New  York  in  the  case  of  Canandaigua  v.  Fos- 
ter, 166  N.  Y.  354,  41  L.  R.  A.  654,  50  N.  E. 
971.  We  do  not  regard  the  case  of  Irviny. 
Fowler,  5  Robt.  482,  as  also  authority  for 
the  view.  In  that  case  Fowler,  the  landlord, 
and  bis  tenant,  were  held  liable  to  a  stran- 
ger for  injuries  received  by  falling  through 
a  coal  hole  in  the  sidewalk.  Fowler,  the 
owner  and  landlord,  was  not  in  possession, 
but  the  coal  hole  had  been  constructed  with- 
out the  consent  of  the  city,  and  constituted  a 
nuisance,  and  Fowler  let  the  premises  with 
the  nuisance  upon  them.  His  case  fell  within 
one  of  the  exceptions  to  the  general  rule 
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hereinbefore  mentioned  as  recognized  in  this, 
jurisdiction. 

It  will  be  observed  that  the  argument  and 
oontention  of  appellee  on  this  point  do  not 
go  far  enough  to  uphold  and  sustain  the  in- 
struction. The  instruction,  in  substance,  de- 
clares, as  a  proposition  of  law,  that  the- 
owner  of  property  who  has  obtained  a  license 
from  the  oity  to  excavate  a  vault  imder  the 
sidewalk  and  a  scuttle  hole  in  the  sidewalk, 
has  the  duty  imposed  upon  him  to  answer 
for  all  injuries  which  may  be  occasioned 
thereby  to  anyone  who  is  injured  while  at- 
tetnipting,  with  due  care,  to  pass  along  the- 
sidewalk,  and  this  liability  remains  in  full 
force  though  the  owner  has  leased  the  prop- 
erty for  compensation  to  a  tenant^  and  de- 
livered over  the  possession  thereof  to  such, 
tenant.  The  view  of  the  instruction  is  that 
the  duty  is  a  continuing  duty,  and  remains 
in  full  force  as  long  as  the  owner  of  the- 
property  is  deriving  benefits,  by  way  of  rent 
or  oompensa'tion,  from  a  tenant  for  the  use 
thereof.  This  view  is  clearly  erroneous.  In 
the  case  so  much  relied  upon  by  counsel  for 
appellee,  viz.,  Canandaigua  v.  Foster,  156- 
N.  Y.  354,  41  L.  R.  A.  654,  60  N.  E.  971, 
where  an  injury  had  been  occasioned  by  a 
fall  into  a  grate  over  a  coal  hole  in  the  side- 
walk of  a  public  street,  it  was  said :  "Upon- 
the  transfer  of  the  entire  interest  and  posses- 
sion to  another,  as  the  duty  runs  with  the 
land,  it  would  be  cast  upon  the  grantee.  So 
a  lease  of  the  entire  premises,  and  posses- 
sion thereof  by  the  tenant,  would  doubtless, 
throw  the  burden  upon  the  latter.  Shearm. 
A  Redf.  Neg.  6th  ed.  fi§  710,  713.  The  con- 
veyance of  an  undivided  interest,  however, 
would  not  have  that  effect^  and  the  demise 
of  a  part  of  the  premises  should  not.  The 
obligation  goes  with  the  land,  and  cannot  be 
discharged  by  a  partial  alienation  of  the 
land, — at  least  unless  the  alienation,  if  for 
a  fixed  term,  carries  with  it  the  exclusive- 
possession  of  the  premises  for  that  term. 
Entire  possession  by  a  tenant  from  founda- 
tion to  roof  doubtless  involves  the  duity  of 
keeping  a  grate  in  front  of  the  premises  in 
repair,  which  otherwise  rests  on  the  owner 
of  the  fee.  .  .  .  If  he  parts  with  the- 
premises,  or  parts  with  the  possession  there- 
of for  a  period,  the  burden  falls  on  his  suc- 
cessor in  title  or  possession.  If  he  transfers 
either  title  or  possession  in  part  only,  he 
does  not  escape  the  burden.  The  implied 
duty  assumed  when  the  hole  was  cut  and 
the  grate  placed  over  it  requires  reasonable 
precaution  on  the  part  of  the  owner  to  pro- 
tect the  public  as  long  as  he  remains  the 
owner  and  is  in  possession  of  any  part  of 
the  building  on  the  abutting  land."  We  are 
advised  of  no  authority  for  the  view  an- 
nounced in  the  instruction  that  in  such  cases 
the  owner  must  answer  to  anyone  injured  as 
long  as  the  owner  derives  "compensation" 
for  the  use  of  the  premises,  whetlier  such 
owner  has  the  control  and  possession,  or  the 
possession  and  right  of  control  are  in  an- 
other. The  instruction  conveyed  an  errone- 
ous propots-ition  to  the  jury,  and  we  cannot 
say  but  that  such  error  contributed  to  the 
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verdict  and  judgment  against  the  appellant 
company. 

As  the  judgment  must  be  reversed,  and  the 
cause  again  tried,  it  is  necessary  tliat  we 
should  declare  whether  the  liability  is  that 
af  the  owner  or  the  occupant  in  a  case  where 
the  occupant  is  a  tenant,  and  has  leased 
a  portion,  only,  of  the  premises,  under  cov- 
enants which,  as  between  the  owner  and  the 
tenant,  make  it  the  duty  oi  the  l«btter  to 
keep  the  demised  premises  and  the  appurte- 
naiuvs  thereto  in  gcx>d  repair,  and  the  por- 
tkru  so  leased  includes  a  vault  under  the 
sidewalk  of  a  public  street  and  a  coal  hole 
opening  into  the  vauit,  the  vault  and  coal 
hole  having  been  oonBtructed  with  the  con- 
sent of  the  city.  If  the  coal  hole  and  vault 
were  conatructed  and  are  used  for  the  ben- 
efit of  the  entire  premises,  the  leasing  of  a 
portion,  only,  of  tne  premises  would  not  ab- 
solve ^he  owner  from  his  duty  to  use  ordinary 
care  to  keep  the  coal  hole  and  the  covering 
thereto  in  a  good  and  safe  condition;  but  if 
the  vault  into  which  the  coal  hole  opens  has 
no  connection  with  any  other  part  of  the 
building  than  the  basement  leased  to  the  ten- 
ant, and  no  benefit  inures  from  it  to  any 
other  portion  of  the  premises,  aad  the  ten- 
ant^ as  against  the  owner,  has,  and  is  en- 
titled to  have,  exclusive  possession  and  coo- 
trol  of  the  basement,  coal  hoie,  and  vault, 
and  has  covenanted  to  keep  the  same  in  good 
repair,  then  the  cajse  should  be  regarded  as 
within  the  operation  of  the  general  rule  that 
the  occupant  of  the  premises,  and  not  the 
owner  thereof,  is  responsible  for  injuries  re- 
ceived in  consequence  of  a  failure  to  keep 
the  premises  in  repair. 

The  judgment  of  the  Appellate  Court  and 
that  of  the  Circuit  Court  must  he  and  are 
each  reversed,  and  the  cause  remanded  to 
the  Circuit  Court  for  further  proceedings  not 
inconsistent  with  the  views  here  announced. 
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George  DURDEN,  Plff.  in  Err., 

V, 

PEOPLE  of  the  State  of  Illinois. 

(192  111.  493.) 

M  mistrial  will  result  from  a  elkanffe  of 
Ivdffe  without  defendant's  consent  during 
trial  of  a  criminal  case  when  the  argument 
to  the  Jury  is  in  progress,  the  new  judge  be- 
ing required  to  read  the  defendant's  instruc- 
tions to  the  Jury  which  have  been  approved 
by  his  predecessor,  and  to  pass  upon  those 
presented  by  the  state,  although  the  Judges 
belong  to  the  same  circuit,  and  the  statute 
permits  such  Judges  to  interchange  with  each 
other  and  perform  each  other's  dutlea 

(October  24,  1901.) 

ERROR  to  the  Circuit  Court  for  Pulaski 
County  to  review  a  judgment  convicting 
•defendant  of  murder.    Reversed, 
The  facts  are  stated  in  the  opinion. 

NoTB. — As  to  when    temporary    absence    of 
Judge  Is  fatal   to  trial,   see   Elierbee  v.   State 
(Miss.)  41  L.  R.  A.  569,  and  note. 
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Messrs.  H.  A.  BCason,  H.  G. 
and  Id,  O.  Caster,  for  plaintiff  in  error: 

A  presiding  judge  before  whom  a  case  is 
being  tried  has  no  right  to  leave  the  court 
room  while  the  cause  is  being  argued  before 
the  jury,  and  be  employed  in  oUier  official 
duties,  although  another  may  preside  by  con- 
sent oif  counsel  for  defense. 

Mercdeth  v.  People,  84  111.  470 ;  Thompson 
V.  People,  144  111.  381,  32  N.  E.  968. 

Each  step  in  a  case  after  the  trial  has  be- 
gun is  as  important  as  every  other  step 
taken, —  more  especially  in  a  criminal  case. 

Ihid. 

Mr.  B.  D.  Monroe^  with  Messrs.  H.  J. 
Hamlin,  Attorney  General,  and  OeorseE. 
Martin,  for  defendant  in  error : 

The  court  and  judge  are  distinguishable; 
so  that  one  judge  may  try  a  prisoner  and  an- 
other sentence  him;  and  this  properly  ap- 
plies to  various  like  questions  of  judicial 
changes  and  substitutes. 

1  Bishop,  New  Crim.  Proc.  §  314,  f  7. 

The  judges  of  the  several  circuits  of  this 
state  may  interchange  with  eadi  other  and 
with  the  judges  of  the  superior  court  of 
Cook  county,  and  the  judges  of  said  circuit 
courts  and  of  the  superior  court  of  Cook 
County  may  hold  court,  or  any  branch  of 
the  court,  for  each  other,  and  perform  each 
other's  duties  when  they  find  it  necessary  or 
oonvenient. 

Hurd's  Rev.  Stat.  1899,  chap.  37,  H  67; 
Chicago,  P.  d  8.  W.  R.  Co.  v.  Marseilles,  107 
111.  313. 

In  the  absence  of  any  prejudice  or  injury 
Shown  by  reaaoQ  of  Jvuige  Vickera  presid- 
ing, or  by  reason  of  Judge  Robarts  passing 
upon  the  motion  for  a  new  trial,  the  defend- 
ant cannot  now  be  heard  to  complain. 

People  ex  rel  Hambel  v.  McConnell,  156 
111.  102,  40  N.  E.  608 ;  Hall  v.  Hamilton,  74 
III.  437;  Courson  v.  Browning,  78  111.  208; 
Hedrick  v.  Bell,  84  111.  App.  523;  Watkins  v. 
Paine,  57  Ga.  60;  Pegalou)  v.  State,  20  Wis. 
61;  Charles  v.  Btate,  4  Port.  (Ala.)  107; 
Meredeth  v.  People,  84  111.  479;  Than^^son 
V.  People,  144  111.  381,  32  N.  £.  968. 

Bfasmder,  J.,  delivered  the  opinioa  of 

the  court: 

Many  errors  are  assigned  upon  this  record, 
but  we  deem  it  necessary  to  consider  only 
one.  The  trial  of  the  case  commenced  on 
January  21,  1901,  before  the  Hon.  Joseph  P. 
Robarts,  one  of  the  judges  ol  the  first  judi- 
cial circuit  of  the  state  of  Illinois,  who  heard 
all  the  evidence  in  the  case,  and  the  opening 
argument  for  the  prosecution,  and  a  poi-tion 
of  the  arguments  of  counsel  for  plaintiff  in 
error,  and  presided  at  the  trial  and  con- 
ducted the  same  up  to  and  until  the  dose  of 
the  30th  day  of  January,  1901.  On  the  3och 
day  of  January,  1901,  the  Hon.  Joseph  P. 
Rc^arts  vacated  the  bench  as  presidinc 
judge,  and  left  the  county  of  Pulaski;  and 
thereafter  took  no  part  in  l^e  trial  of  the 
cause,  nor  in  any  of  the  other  proceedings 
therein,  until  the  hearing  of  the  motion  for  a 
new  trial  on  February  25,  1901,  which  he 
overruled.  This  vacation  oi  the  bendi  was 
without  the  knowledge  or  coiisent  of  the 
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plaintiff  in  error  or  his  counsel,  or  either  of 
them.  On  January  31,  1901,  the  Hon.  A.  K. 
Vickers,  another  one  of  the  judges  of  the 
tirst  judicial  circuit  of  the  state,  took  the 
place  of  the  lion.  Joseph  P.  Robarts  on  the 
bench,  and  thereafter  acted  as  the  presiding 
judge  in  the  case,  against  the  protect  of  the 
plaintiff  in  error.  Hon.  A.  K.  Vickers 
tihereaiter  heard  the  closing  argument  of  one 
of  the  counsel  for  plaintiff  in  error,  and  the 
closing  argument  of  the  prosecution,  and 
gave  all  the  instructions  to  the  jury  which 
were  given,  and  refused  certain  insti'uctions 
offered  by  the  plaintiff  in  error.  Ue  also  re- 
ceived the  verdict  of  the  jury,  and  adjourned 
court  until  February  4,  lUOl.  There  are 
two  bills  of  exceptions  in  the  cause,  one 
signed  by  the  Han.  Joseph  P.  Robarte,  show- 
ing the  proceedings  taken  before  hira,  in- 
cluding Uie  evidence  and  the  overruling  of 
tbe  motions  for  new  trial  and  in  arrest  of 
judgment.  Another  bill  of  exceptions  is 
signed  by  the  Hon.  A.  K.  Vickers,  showing 
the  proceedings  taken  before  him,  including 
the  instructions  given  to  the  jury  and  the 
instructions  refused,  and  also  the  -return  of 
the  verdict  by  tlie  jury.  The  bill  of  excep- 
tions signed  by  the  Hon.  A.  K.  Vickers 
shows,  among  otlier  things,  the  following 
proceedings,  to  wit:  '*Be  it  remembered 
that,  during  the  progress  of  this  trial,  and 
on  the  31st  day  of  January,  a.  d.  1901,  the 
Hon.  A.  IC  Vickers,  judfi;e,  takes  the  place 
of  the  Hon.  Joseph  P.  Rooarts  on  the  bench, 
said  exchange  of  judges  occurring  during  the 
closing  argument  on  behalf  of  the  defendant, 
and  said  Hon.  A.  K.  Vickers,  judge,  so  pre- 
siding, made  the  following  rulings,  during 
the  progress  of  said  trial;  that  is  to  say: 
.  .  •  Now,  on  this  day,  31st  day  of  Jan- 
nary,  A.  D.  1901,  being  the  tenth  da^  since 
the  commencement  of  the  trial  of  this  case, 
comes  the  defendant  and  objects  to  the  ac- 
tion of  the  Hon.  Joseph  P.  Uob&rts  this  day, 
without  the  consent  of  this  defendant  or  any 
notice  to  him,  vacating  the  bench  at  this 
stage  of  the  proceedings  and  placing  thereon 
another  judge  to  preside  in  his  place;  and 
he  also  objects  to  the  court  reporter  absent- 
in«;  himself  with  his  no^es  of  the  evidence  in 
this  case  without  the  knowled^  or  consent 
of  this  defendant;  and  exception  is  hereby 
taken  by  (jeorge  Durden,  defendant  in  this 
case."  The  bill  of  exceptions  shows  the  or- 
der of  court  overruling  defendant's  objec- 
tions, as  above  made,  and  exceptions  thereto. 
It  then  recites  that  the  trial  proceeded  be- 
fore the  Hon.  A.  K.  Vickers,  judge,  and  the 
argument  was  concluded.  It  further  recites 
as  follows:  "And  thereupon  the  court  gave 
and  read  to  the  jury  for  and  on  behalf  of 
the  people,  plaintiff,  the  following  instruc- 
tions over  the  objections  of  the  defendant,  to 
wit."  Then  follow  twenty  instructions 
given  to  the  jury  by  the  Hon.  A.  K.  Vickers 
for  and  on  behalf  of  the  people,  each  of 
which  is  marked  "Given."  Excetptions  were 
taken  by  the  defendant  to  the  giving  of  each 
of  said  last-najned  instructions.  The  bill  of 
eieef>tion8  then  proceeds  to  recite  as  fol- 
lifWB:  "And  thereupon  the  court  for  and 
on  behalf  of  the  defendant  read  to  the  jury 
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the  instructions  following,  which  scdd  in- 
structions had  before  that  time  been  passed 
upon,  approved,  and  marked  *'Given"  by  the 
Hon.  Joseph  P.  Roi^arts  while  presiding 
upon  the  taial  of  said  cause,  and  before  the 
said  Hon.  A.  K.  Vickers  came  to  preside 
upon  said  trial."  Then  follow  instructions 
numbered  from  1  to  18,  inclusive,  given  and 
i-ead  to  the  jury  for  and  on  behalf  of  the 
plaintiff  in  error.  The  bill  of  exceptions  then 
recites  that  plaintiff  in  error  by  his  coun- 
sel, tiien  and  there  asked  the  court  to  also 
give  and  read  to  the  jury  instructions  num- 
bered 19  and  20,  for  and  on  behalf  of  the 
plaintiff  in  eiror,  but  that  the  coui't  refused 
to  g^ve  and  read  the  said  instructions  to 
the  jury,  to  whioh  refusal  plaintiff  in  error, 
by  his  counsel,  then  and  there  excepted.  The 
court  then  gave  to  t4ie  jury  instructions  in 
regard  to  the  form  of  their  verdict.  The  bill 
of  exceptions,  signed  by  Judge  Viokers, 
closes  as  follows:  **And,  upon  the  return 
by  scdd  jury  of  said  verdict,  the  defendant 
tiien  and  tiiere  by  his  counsel  excepted  to 
said  verdict,  and  moved  the  court  to  set  aside 
said  veixiict,  and  grant  the  defendant  a  new 
trial  in  said  cause,  whereupon  the  said  pre- 
siding judge,  A.  K.  Vickers,  stated  that  Hon. 
Joseph  P.  Robarts,  one  of  the  judges,  who 
had  presided  at  this  trial,  would  consider 
the  motion  for  a  new  trial  on  Monday,  Feb- 
ruary 4,  A.  D.  1901,  whereupon  the  said  cir- 
cuit court  was  adjourned  to  the  4th  day  of 
February,  A.  D.  1901," 

The  foregoing  proceedings,  consisting  oi 
the  vacation  of  the  bench  by  Judge  Rob- 
arts, and  the  conduct  of  the  trial  thereafter 
by  Judge  Vickers,  are  assigned  as  error  by 
tiie  plaintiff  in  error.  Several  signitlcant 
facts  are  involved  in  this  aasignment  of  er- 
ror. Before  the  trial  of  the  case  was  con- 
cluded, and  before  the  argument  in  favor 
of  the  prisoner  was  finished,  the  judge  who 
had  presided  at  the  trial  up  to  that  time  left 
the  bench,  and  another  judge  who,  so  far  as 
this  record  shows,  knew  nothing  about  the 
proceedings  which  had  taken  place  up  to 
that  time,  took  his  place  upon  the  bench, 
and  presided  during  the  rest  of  tlie  trial,  and 
gave  the  instructions  to  the  jury,  and  re- 
ceived the  veiidict.  It  appears  from  the  bill 
of  exceptions  that  the  instructions,  which 
were  given  for  the  defendant,  had  been  passed 
upon  and  marked  "Given"  by  Judge  Robarts 
before  he  left  the  bench.  They  were  read 
to  the  jury  by  Judge  Vickers.  Judge  Vick- 
ers, however,  gave  and  read  to  the  jury  all 
the  instructions  which  were  given  for  the 
state,  and  himself  passed  upon  the  same, 
and  approved  of  tiie  same,  and  marked  the 
same  "Given."  We  regard  this  assignment 
of  error  as  being  well  taken.  It  requires  a 
reversal  of  the  cause,  and  therefore  we  pass 
no  opinion  upon  the  facts.  It  is  well  set- 
tied  that  "the  argument  of  a  cause  is  as 
much  a  part  of  the  trial  as  the  hearing  of 
evidence."  Meredeih  ▼.  People,  84  111.  479; 
Thompson  v.  People,  144  111.  378,  32  N.  E. 
068;  State  ▼.  Carnagy,  100  Iowa,  487,  76 
M.  W.  805;  merhe  v.  State,  75  Miss.  527.  41 
r^.  R.  A.  660,  22  So.  930;  State  v.  Beuerman, 
59  Kan.  586,  63  Pac.  874.    It  is  also  a  gen- 
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era]  rule,  established  by  the  weight  of  au- 
thority, tliaty   in  prosecutions  for  felonies, 
the  continual  presence  of  the  judge  during 
the  entire  course  of  the  trial  is  essential; 
and  it  is  expressly  held  in  many  decisions 
that,  in  the  trial  o<f  capital  cases,  the  judge 
should  nx>t  retire  from  the  bench,  even  for 
a  brief  absence,  without  ordering  a  suspen- 
sion of  business  until  his  return.     21  £nc. 
PI.  &  Pr.  pp.  978,  979,  and  cases  referred  to 
in  notes.     It  is  claimed  here,  however,  on 
the  part  of  the  state,  that,  during  the  trial 
of  this  case,   the  bench  was  at  no  time  vacant, 
because,  as  soon  as  one  circuit  judge  left 
the   bench,    another   circuit   judge,    having 
equal  power  and  belonging  to  the  same  cir- 
cuit, took  his  place.    The  courts  it  is  said, 
was  tlie  same  during  the  whole  of  the  trial, 
although  two  diilerent  persons  presided  dur- 
ing the  trial  at  different  times.     In  justifi- 
cation of  the  proceeding  here  under  consid- 
eration §  62  of  chapter  37  of  our  statutes, 
eaititled  "Courts,"  is  referred  to.    That  sec- 
tion provides  that  "judges  of  the  several  cir- 
cuit courts  of  this  state  may  interchange 
with  each    other    and    .    .    .    may    hold 
court  or  any  brandi  of  the  court  for  each 
other,  and  perform  each  other's  duties,  where 
they   find   it   necessary  or   convenient."    I 
Starr  &  C.  Anno.  Stat.  2d  ed.  p.  1160.     The 
vacation  and  substitution  which  took  place 
in  this  case  find  no  justification  in  the  sec- 
tion thus  referred  to.     A  prisoner  on  trial 
for  his  life  is  entitled  to  the  judgment  of  the 
judge  who  has  heard  the  evidence  in  the  case 
ajod  conducted  the  trial    thereof.     The    in- 
structions g^ven  by  a  judge  must  be  based 
upon  the  facts,  and  necessarily  involve  an 
application  of  the  law  to  the  particular  facts 
of  tlie  case.    Here  the  instructions  given  for 
the  state  were  given  by  a  judge  who  heard 
none    of    the    evidence.    Two    instructions 
asked  by  the  defendant  were  refused  by  a 
judge  who  heard  none  of  the  evidence.     It 
IS  £ue  that  the  ahsence  of  one  judge  from 
the  bench  before  the  close  of  the  trial  was 
followed  by  the  presence  of  another  judge 
of  equal  power  and  jurisdiction.     It  is  also 
true  that  circuit  judges  may  hold  court  for 
each  other  and  perform  each  other's  duties 
where  they  find  it  necessary  or  convenient. 
But  this  does  not  involve  the  right  or  power 
of  one  judge  to  finish  for  another  the  per- 
formance of  a  duty  already  entered  upon  by 
the  latter,  when  thai  duty  involves  the  ex- 
ercise of  judgment  and  the  application  of 
legal  knowledge  and  judicial  deliberation  to 
facts  known  to  the  latter  and  not  known  to 
the  former.     It  is  a  well-settled  principle  of 
law  that  a  judge  cannot  delegate  his  judicial 
authority  to  another.     Ellerhe  v.  State,  75 
Miss.  527,  41  L.  R.  A.  569,  22  So.  950.     In 
Davis  V.  Wilson,  66  111.  525,  we  said:     "Ju- 
dicial functions  cannot  be  delegated  to  or 
exercised  by  an  agent  or  deputy."    Where 
a  cause  has  been  submitted  to  a  judge  upon 
the  law  and  facts,  as  argued  by  counsel, 
for  his  consideration  and  determination,  he 
cannot  delegate  to  another  judge  the  con- 
sideration and  determination  of  that  case, 
eiven  though  the  latter  poaseaaea  the  same  or 
equal  Judicial  power.    In  the  case  at  bar, 
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the  instructions  given  for  the  plaintiff  in 
error  were  passed  upon  and  approved  by 
Judge  Robarts  before  he  left  the  bench  and 
marked  "Given"'  by  him.  The  reading  of 
these  instructions  to  the  jury  was  delegated 
by  him  to  another  judge,  who  had  not  heard 
the  evidence,  nor  even  all  of  the  arguments 
made  in  the  case.  The  task  of  passing  upoa 
the  instructions  offered  in  behalf  of  Che  state 
was  not  only  abandoned  by  Judge  RobaJts, 
but  was  delegated  by  him  to  Judge  Viekers, 
who  had  not  heard  the  evidence  to  whicli  the 
instructions  in  question  were  to  be  applied. 
It  appears  in  <tJhiis  case  that  during  the  clos- 
ing argument  of  the  state's  attorney  to  the 
jury,  and  while  Judge  Vickers  was  upon  the 
bench,  a  dispute  arose  between  counsel  as  to 
the  testimony  ai  one  of  the  witnesses,  ami 
the  judge  on  the  bench  replied  that  he  could 
not  say  what  the  evidence  was.  To  this 
the  plaintiff  in  error  eiLcepted.  This  shows 
the  danger  of  allowing  a  judge  to  pres^ide 
during  the  closing  argument  of  a  cause  when 
he  has  no  knowledge  odE  what  the  testimony 
in  the  ease  was. 

In  none  of  the  authorities  to  which  we 
have  been  referred  are  the  facts  precisely 
similar  to  the  facts  in  this  case.  In  Mere- 
deth  V.  People,  84  111.  479,  which  was  an  in- 
dictment for  murder,  the  judge  of  the  circuit 
court  was  absent  from  the  court  room  dur- 
ing the  trial  of  the  cause  by  coneenit  of  coim- 
sel  for  the  defense,  and  was  eoigaged  else- 
where in  the  performance  of  o&er  official 
duties,  and  duiing  his  absence  his  place  up- 
on the  bench  was  occupied  successively  by 
two  members  of  the  bar;  and  it  was  there 
held  to  be  error  for  the  judge  before  whom 
a  case  was  on  trial  to  leave  the  court  room 
while  the  cause  was  being  argued  before  the 
jury,  and  that  the  judge  should  not,  even  by 
consent  of  the  parties,  be  elsewhere  em- 
ployed. In  the  Meredeth  Case  we  said  (p. 
482)  :  "The  absence  of  the  judge  from  the 
court  room,  engaged  in  other  judicial  labors, 
for  a  part  of  two  days,  in  a  trial  of  this 
magniltude,  <VLnnot  be  justified  on  any  princi- 
ple or  for  any  cause.  -  It  is  not  allowable  in 
a  trial  involving  only  mere  property  Inter- 
ests, much  less  in  a  case  where  the  life  of  a 
human  being  depends  upon  the  issue."  In 
Thompson  v.  People,  144  III.  378,  32  N.  E. 
968,  we  said  (p^  381,  144  111.,  and  p.  968^ 
32  N.  E. ) :  "On  the  trial  of  a  criminal  case 
before  a  jury  the  defendant  has  a  right  to 
be  heard  before  ihe  jury  in  person  or  by 
counsel,  as  he  may  elect,  and  the  people  have 
a  right  to  be  heard  through  the  state's  at- 
torney or  such  ether  person  as  may  be  se- 
lected for  that  purposa  This  is  a  right  guar- 
anteed by  law.  Indeed,  the  argument  before 
the  jury  is  a  part  of  the  trial  of  a  cause,  as 
well  as  the  introduction  of  evidence  to  prove 
the  innocence  or  guilt  of  a  defendant  or  any 
other  fact  at  issue  on  the  trial.  If  the  pre- 
siding judge  may  leave  the  court  room  and 
engage  in  other  business  during  the  argu- 
ment before  the  jury,  he  may  upon  the  same 
ground  leave  while  the  evidence  is  being  in- 
troduced during  the  progress  of  the  trial 
at  any  other  stage  of  the  proceeding.  Under 
our  system  of  practice  in  the  circuit  courts 
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durinff  tbA  progress  of  any  judicial  proceed- 
iiig,  ute  law  requires  a  presiding  judge  to 
sit  during  each  and  every  stage  ol  such  pro- 
ceeding. ...  No  part  ol  the  closing  ar- 
gument far  the  state  wa3  heard,  and,  al- 
thoug'h  several  objections  were  made  to  dif- 
ferent portions  of  the  argument,  they  were 
not,  on  aooount  ol  the  absenoe  of  the  judge 
from  the  court  room,  passed  upon  or  decided. 
Under  the  law  the  aefendant,  who  was  on 
trial  for  a  serious  crime,  one  which  deprived 
him  of  his  liberty,  had  the  right  to  the 
presence  of  the  presiding  judge  during  the 
argument  of  the  case  befors  the  jury,  and 
the  absence  of  the  judge  was,  in  our  opinion, 
an  error  bf  sufficient  magnitude  to  reverse 
the  judgment."  In  our  view,  it  makes  no 
dilTer ence  that  another  circuit  judge  of  equal 
power  and  jurisdiction  was  .  presiding  in 
place  of  the  absent  judge,  if  he  had  no  such 
knowledge  of  the  testimony,  already  given 
upon  the  witness  stand,  and  of  the  proceed- 
ings, already  taken  in  the  cause,  as  to  be 
aiAe  to  direct  and  control  the  argumente  of 
counsel  when  they  pass  beyond  proper  limits, 
and  to  determine  whetiher  or  not  the  inetrux>- 
tions  to  be  given  to  the  jury  are  based  upon 
the  evidence  already  heard  in  the  presence 
of  the  jur^.  In  Hall  v.  Hamilton,  74  111. 
437,  we  said  (page  440) :  ''One  judge  may 
settle  a  portion  of  the  pleadings,  or  decide 
motions  in  a  case,  and  aiiother  judge  may 
settle  other  portions  of  the  pleadings  and 
decide  other  motions,  and  another  judge  may 
try  the  case,  or  all  may  be  done  by  one 
judge,  so  the  reoord  shows  what  was  done  by 
each  judge  in  the  case.''  The  statement  here 
made,  that  '^another  judge  may  try  the  case," 
is  inconsistent  with  the  contention  that  two 
judges  may  try  tdie  case.  See  also  Courson 
y.  Brovming,  78  111.  208. 

Certain  cases  are  referred  to  by  counsel 
for  the  people,  which  are  alleged  to  hold 
views  incoDsistent  with  tbose  thus  far  ex- 
pressed ;  but,  when  they  are  carefully  exam- 
ined, sudi  inconsistency  will  be  found  not 
to  exist.  In  Chicago,  P.  d  8.  W.  R,  Co.  y. 
Marseilles,  107  111.  313,  it  appeared  that  the 
trial  we3  conducted  before  one  judge,  and 
no  motion  for  a  new  trial  wias  made  when 
the  verdict  was  rendered,  but,  during  the 
trial  term,  the  xmsuccessful  party  entered 
a  motion  for  a  new  trial  before  a  judge  other 
than  the  one  who  presided  at  the  trial  of 
the  cause,  and  it  was  held  that  the  latter 
judge  had  rightful  authority  to  deny  the  mo- 
tion, aod  that  it  was  not  error  to  do  so.  In 
the  Marseilles  Case,  however,  while  it  ap- 
peared that  one  judge  presided  at  the  trial 
and  another  parsed  on  the  motion  for  a  new 
trial,  it  did  not  appear  that  two  judges  pre- 
sided on  the  trial  itself,  and  tlhat  the  evi- 
dence  and  a  part  of  the  arguments  were 
heard  by  one  judge,  and  the  rest  of  the  argu- 
ments were  listened  to  by  another  judge,  and 
that  the  instjnictions  were  prepared  by  two 
difTerent  judges  and  read  to  the  jury  by 
a  judge  who  never  heard  the  evidence  in  the 
cause.  In  People  em  rel.  Hambel  v.  McGon- 
nelL  155  111.  102,  40  K.  E.  008,  the  quescbion 
was  as  to  the  power  of  one  judge  to  decide 
a  motion  for  a  new  trial,  where  the  judge 
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who  tried  the  oause  had  died  after  verdict, 
and  pending  a  motion  for  new  trial.  That 
is  an  entirely  different  question  from  tne  one 
here  involved.  Gouosel  for  the  state  refer 
to  a  statement  in  1  Bishop,  New  Crim.  Proc 
§  314,  H  7,  where  it  is  said:  "The  court  and 
judge  are  distinguishable,  so  that  one  judge 
may  try  a  prisoner  and  another  sentence 
him;  and  this  principle  applies  to  varioua 
like  questions  of  judicial  changes  and  sub- 
stitutes." The  statement  of  the  text  writer 
is  based  upon  two  cases,  to  wit>  Pegalow  v. 
State,  20  Wis.  61,  and  Charles  v.  State,  4 
Port.  (Ala.)  107.  In  Pegalow  v.  State,  20 
Wis.  61,  the  circuit  judge,  before  whom  the 
plaintiff  in  error  was  tried  and  convicted, 
had  gone  out  of  office;  and  had  been  succeed- 
ed by  another  judge,  who  pronounced  judg- 
ment upon  the  verdict;  and  the  question 
arising  upon  the  record  was  whether  the 
circuit  judge  had  power  to  pass  sentence 
upon  a  prisoner  convicted  before  his  prede- 
cessor in  oilOice;  and  it  was  there  held  that 
he  had  such  power;  but  there  the  plaintiff 
in  error  was  convicted  of  murder  in  the  first 
degreei,  and  the  statute  fixed  the  penalty  for 
the  crime,  so  thtat  nothing  was  left  to  the 
discretion  of  the  court.  In  Pegalow's  Cas0 
it  is  said:  "Where  a  disci'etion  was  given, 
theie  might  be  some  reason  for  saying  that 
the  judge  who  pronounced  the  sentence 
should  be  acquainted  with  the  circtunstances 
of  the  case,  as  disclosed  at  the  trial,  in  or- 
der to  award  the  proper  degree  of  punish- 
ment. But  no  such  reason  can  apply  here." 
In  the  case  at  bar,  the  judge  who  succeeded 
the  trial  judge  exercised  a  discretion  and 
judgment  as  to  the  inetruotions  to  be  given, 
and  hence,  under  the  doctrine  of  the  Pega- 
low Case,  it  was  necessary  for  him  to  "be 
acquainted  with  the  drcumetanees  of  the 
case  as  disclosed  at  the  trial."  In  Charles 
v.  State,  4  Port.  (Ala.)  107,  whjre  a  ver- 
dict of  guilty  was  rendered  in  a  criminal 
case,  and  the  court  adjourned  without  giving 
judgment  thereon,  it  was  held  that  a  differ- 
ent judge,  presiding  at  a  different  term,  had 
power  to  render  the  judgment  which  the  first 
court  should  have  g^ven.  But  there  it  ap- 
peared that,  before  the  next  term  of  the 
court,  the  judge  who  presided  on  the  trial  of 
the  indictment  had  died.  In  the  case  at  bar, 
there  was  no  dettth,  nor  sickness,  which  justi- 
fied the  judge  who  conducted  the  trial  in 
vacating  the  bench.  It  does  not  appear  for 
what  reason  he  abiEndoned  the  trial  of  the 
cause  and  turned  it  over  to  another  judge. 
But,  even  if  he  went  into  another  county  In 
order  to  attend  to  other  business  upon  his 
circuity  as  is  alleged  by  the  attorney  general, 
there  was  no  official  business  which  more 
properly  demanded  his  attention  than  the 
trial  in  hand,  which  involved  the  life  of  a 
human  being.  The  case  of  Watkins  v.  Paine, 
57  Ga.  50,  has  no  application  here,  because 
that  was  a  case  where  a  motion  for  a  new 
trial  was  made  before  the  sucoeseor  of  the 
judge  who  had  heard  the  case,  and  the  court 
held  thiat  such  successor  might  legally  pass 
upon  the  motion.  In  Bullock  v.  Neal,  42 
Ark.  279,  the  judge  at  a  trial  became  sick, 
and  unable  to  preside,  after  the  evidence  was 


244 


ILLIK03  SDP&EMIC  COUBT. 


OOT.» 


all  in  and  the  instructionB  had  been  given 
to  the  jury,  and  it  waa  there  held  that  the 
trial  should  proceed  under  a  special  judge 
before  tiie  saiue  jury,  and  without  rehearing 
the  testimony.  ISee,  also,  17  Am.  &  £ug. 
Enc.  Law,  2d  ed.  p.  721.  That  case,  how- 
ever, diil'ers  from  the  case  at  bar,  because 
there  the  instructions  had  been  given  to  the 
jury  by  the  trial  judge  before  the  special 
judge  took  his  seat  on  the  bench,  while  here 
most  of  the  instructions  were  passed  upon, 
and  all  were  given,  by  the  substituted  judge. 
The  course  of  decision  in  the  8rt;ate  of 
New  York  is  in  favor  of  the  position  that 
a  judge  who  has  not  heard  the  evidence  in 
the  case  is  not  qualified  to  take  part  in  the 
proceedings  of  the  court  In  Shaw  v.  Peo- 
ple, 3  Uun,  270,  it  appeared  that,  under  the 
law,  the  oourt  was  composed  of  a  justice  of 
the  supreme  court,  who  presided,  and  of  the 
county  judge  and  two  justices  of  the  peace; 
ttiat  several  days  were  devoted  to  the  tak- 
ing qI  evidence  when  an  adjournment  over 
Sunday  was  had,  and,  during  the  adjourn- 
ment, jone  of  the  justices  absented  himself 
and  continued  absent  during  the  whole  of 
Monday ;  and,  on  Tuesday  morning,  without 
having  heard  the  evidence  given  on  Monday, 
cknd  without  having  read  i^  and  without  the 
evidence  being  again  given,  resumed  his  seat 
upon  the  bench  and  took  part  in  the  delib- 
erations of  the  oourt  during  the  rest  of  the 
trial;  and  it  was  there  held  that  he  was 
not  qualified  to  take  part  in  the  proceedings 
of  the  oourt.  In  Hhatc  v.  People,  3  Hun, 
270,  it  was  said,  in  reference  to  the  Justice 
thus  absenting  himself:  "His  vote  and  voice 
upon  any  question  arising  upon  the  trial 
after  his  return  may  havB  produced  a  differ- 
ent result  from  what  they  would  had  he  re- 
mained during  the  w*hole  trial,  heard  the 
whole  evidence,  and  given  bis  reflective  judg- 
ment to  it,  preparatory  to  voting  and  speak- 
ing in  the  deliberations  which  ensued  after 
his  return  to  the  bench  which  he  had,  as  to 
the  parts  of  the  trial  which  took  place  on 
Monday,  vacated  and  abandoned  T  It  is  not 
for  us  to  speculate,  in  a  case  where  the  life 
of  a  prisoner  is  involved,  as  to  the  extent 
of  the  influence  of  the  vote  and  voice  of  one 
who  has  not  heard  the  whole  evidence.  The 
prisoner  is  entitled  to  the  full  benefit  of  the 
understanding  and  judgment  of  those  who 
take  part  in  the  judicial  deliberations  which 
afTect  his  life.  He  is  entitled  to  all  the 
forms  of  law,  to  all  the  provUions  of  the  Con- 
stitu"bion  by  whidi  h.ia  rights  are  secured. 
Where  life  is  involved,  tlie  law  humanely 
provides  that  the  prisoner  sta-nds  upon  all 
his  rights,  and  does  not  and  cannot  waive 
them.  ...  It  may  be  said  to  be  er- 
ronroua  for  a  member  of  the  court  to  take 
part  in  the  deliberation,  consultation,  and 
rulings,  when  he  has  not  heard  the  whole 
evidence  given  upon  the  trial.  ...  It 
certainly  is  against  public  policy  to  allow  a 
party  to  be  deprived  of  his  life  by  a  tribunal 
of  which  it  can  be  said  that  a  portion  thereof 
has  not  heard  the  whole  evidence  and  pro- 
ceedinsfs  which  result  in  the  sentence  of 
death."  So,  in  the  case  at  bar  this  plaintiff 
in  error  was  entitled  to  the  full  benefit  of 
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the  understanding  and  judgment  of  the  judge 
who  heard  the  evidence  and  oonduuted  the 
trial  up  to  the  time  of  the  making  of  the 
closing  arguments.  Here,  t2he  trial  was  con- 
ducted by  two  judges,  one  succeeding  the 
other,  and  here,  also^  as  was  the  case  in 
tiliaw  V.  People,  3  Hun,  279,  it  is  against 
public  policy  to  allow  this  plaintiff  in  er- 
ror to  be  deprived  of  his  life  by  a  ti'ibunal  of 
which  one  of  Uie  sitting  judges  did  not  hear 
the  whole  evidence  and  pix)c^ings  resulting 
in  the  sentence  of  death  against  him.  The 
decision  in  tiiiaw  v.  People,  3  Hun,  270,  as 
rendered  by  the  supreme  oourt  of  New  York, 
was  alhrmed  by  the  court  of  appeals  of  the 
state  of  New  York  in  People  v.  Sfiaw,  63  N. 
Y.  39,  where  it  is  said:  "After  the  trial 
had  progressed  several  days.  Justice  Steere 
absented  himself  from  the  court  for  an  entire 
day,  during  which  the  trial  proceeded  and 
evidence  was  taken.  ...  He  did  return 
and  take  part  in  the  subsequent  proceedings. 
This  the  general  term  decided,  for  the  very 
cogent  reasons,  and  upon  the  autliorities 
.  .  •  stated  by  Judge  Hardin,  was  er- 
ror." In  Blend  v.  People,  41  N.  Y.  604, 
where  it  appeared  that  the  trial  proceeded 
before  a  legal  tribunal  oonaisting  of  the 
county  judge  and  two  associate  justices,  and 
one  of  the  justices  abandoned  the  bench 
during  the  trial  and  another  justice  took  his 
place,  it  was  said:  "This  is  not  the  case 
where  a  member  of  the  court  Iea\'es  the 
bench  for  a  few  momenta,  intending  to  re- 
turn, and  does  return,  but  a  total  ahandon- 
ment  of  the  trial,  in  consequence  of  which 
one  third  of  the  oourt  is  changed;  and  it  is 
not  for  us  to  speculate  in  regard  to  the  prob- 
able injury  which  might  result  from  the  sub- 
stitution of  Davidson.  It  is  sufficient  that 
the  prisoner  had  a  rig>ht  to  insist  t;hat  his 
trial  should  proceed  before  the  same  oourt 
before  whdch  it  was  comtneticed.  It  is  in- 
sidted  by  the  counsel  for  the  defenxlanlB  in 
error  that  no  possible  injury  oould  result  to 
the  prisoner  in  consequence  of  such  change. 
We  have  no  means  of  determining  that  ques- 
tion, as  we  are  unable  to  ascertain  from  the 
facts  before  us  what  influence  El  wood  [who 
abandoned  the  trial]  might  have  exercised 
during  the  trial,  or  in  determining  the  pun- 
ishment to  be  inflicted  upon  the  prispnpr.'* 
In  the  case  at  bar,  we  think  that  the  plain- 
tifT  in  error  had  a  rip^ht  to  insist  that  his 
trial  should  proceed  before  the  same  judge 
before  whom  it  vnas  commenced.  It  is  not 
sufficient  that  the  oourt  or  the  tribunal  was 
the  same  by  the  substitution  of  another 
jud^e  of  equjil  power.  Section  51  of  the 
practice  act  prwides  that  "the  court,  in 
charging  the  jury,  shall  only  instruct  as  to 
the  law  of  the  case."  3  Starr  &  C.  Anno. 
Stat.  2d  ed.  p.  3045.  And  §  52  of  the  same 
act  provides  as  follows:  "Hereafter  no 
judge  shall  instruct  the  petit/  jury  in  any 
case,  civil  or  criminal,  unless  such  instruc- 
tions are  reduced  to  writing."  Id.  p.  3047. 
Section  53  provides  as  follows:  ''And  when 
instriictioiis  are  asked  which  the  jud<2^  can- 
not give,  he  shall,  on  ttfie  margin  thereof, 
write  the  word  'Refused ;'  and  such  as  he  ap- 
proves he  shall  writer  on  the  margin  there- 
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of,  the  word  'Given;'  and  he  ahall  in  no  case, 
after  Insuniciions  are  given,  qualify,  modify, 
or  ix}  ajiy  majinor  explain  Uie  some  to  the 
jury    otlierwlse    than    in     writing.     Excep- 
tions to  the  giving  or  refusing  any  instruc- 
tions may  be  entered  at  any  time  before  the 
entry  of  tinal  judgment  in  the  case."     Id.  p. 
3048.     it  will  be  noticed  that  in  §§  52  and 
53  the  word  "judge"  is  used  in  place  of  the 
word  "court,"  which  appeal's  in  §  51.     It  is 
the   particular   person  presiding  as  judge, 
and  not  the  court  as  a  tribunal,  who,  un- 
der §  53,    is    required    to   mark    the    word 
"Given"  upon  instructions  which  he  a-pproves 
and  the  word  "Refused"  upon  instructions 
which  he  refuses.     The  words  "the  judge," 
aa  used  in  §  53,  refer  to  the  presiding  judge, 
or  the  judge  who  has  heard  the  evidence  and 
has  conducted  the  trial.     A  single  judge  is 
thei'e  referred  to,  and  thea?e  is  no  refei'ence 
to  more  than  one  judge.    The  language  of  § 
53    excludes  the  idea   tliat  more  than   one 
judge  can  participate  in  passing  upon  the 
instructions  to  be  given  to  the  jury,  or  that 
any  otlier  judge  can  pass  upon  such  instruc- 
tions than  the  one  who  has  heard  the  evi- 
dence and  conducted  the  trial.     It  is  impos- 
sible for  us  to  say  that  no  injury  resulted  to 
this  plaintilT  in  error  from  the  substitution, 
in  the  mcuiner  heretofore  indicated,  of  one 
judge  for  another  during  the  trial  of  the 
eause.     This   was   done  over   the  objection 
and  against  the  protest  of  the  counsel  of 
plaintiff  in  error,  made  in  the  presence  of 
the  jury.     It  cannot  be  known  what  impres- 
sion this  chancre  may  have  made  upon  the 
minds  of  the  jury  to  the  prejudice  of  the 
plaintiff  in  error.     In  Stniih  v.  Bherwood,  95 
Wis.  560,  70  N.  W.  083,  it  was  said:     "The 
presiding  judge  of  a  trial  court  is  charged 
with  the  duty  of  trying  the  case  from  the 
opening  to  the  close,  and  he  ought  not  to 
aixlicate  his  functions  even  for  half  an  hour. 
.     .     .     We  cannot  but  regard  this  long  ab- 
eeooe  from  the  bench  during  an  important 
part  of  the  trial  as  an  error  which  calls  for 
a  new  trial.     We  feel* that  we  should  be  do- 
ing  wrong  to  sanction   any  such   practice. 
Sucii  a  rule,  once  established,  would  open 
the  way  to  dangerous  abuses  and  break  down 
one  of  the  most  valuable  safeguards  to  liti- 
gants."    In  People  v.  McPhersorij  74  Hun, 
336,  26  N.*»Y.  Supp.  236,  it  was  held  that  a 


criminal  case  cannot  be  partly  tried  before 
one  m<igistrate  and  partly  before  another, 
and  it  wab  there  said:  "The  proposition 
that  a  criminal  case  cannot  be  partly  tried 
before  one  magistrate  and  partly  before  an- 
other seems  to  me  too  clear  to  need  argu- 
ment or  citation  of  authority  to  sustain  it. 
When  the  trial  of  a  case  is  once  commenced 
it  must  proceed  to  the  end  before  the  same 
court  and  jury."  In  O'Brien  v.  People,  17 
Colo.  5G1,  31  Pac.  230,  it  was  said:  "More- 
over, the  presence  of  the  judge  is  essential 
to  the  organization  of  a  court  for  the  trial 
of  felony  cases.  If  the  judge  is  absent  whilfe 
substantial  proceedings,  such  as  the  taking 
of  evidence  or  the  argument  of  counsel,  aie 
being  carried  on  in  the  presence  of  the  trial 
jury,  suoh  proceedings  must  be  regarded  as 
coram  non  judice;  and  if,  as  in  this  case,  it 
affirmatively  appears  by  the  bill  of  excep- 
tions that  the  judge  was  absent  against  the 
object-ions  of  the  defendant,  his  absence  must 
be  held  ground  for  reversal."  See  also  Peo- 
ple V.  hJckert,  10  Cal.  110;  State  v.  Smith,  49 
Conn.  383;  Slate  v.  Camagy,  106  Iowa,  487, 
40  N.  W.  805;  State  v.  Beuerman,  59  Kan. 
586,  53  Pac.  874;  Palin  v.  State,  38  Neb.  862, 
57  N.  W.  743.  While  in  the  case  at  bar 
there  was  a  judge  present  on  the  bench  dur- 
ing all  of  the  trial,  yet  the  judge  who  heard 
the  evidence  absented  himself  from  the  bench 
before  the  trial  was  concluded.  The  plain- 
tiff in  error  was  entitled  to  his  judgment 
upon  the  law  and  the  facts  up  to  the  time 
of  the  retirement  of  the  jury  to  consider  of 
their  verdict.  Hence,  wnen  he  was  absent 
from  the  bench,  the  authorities  which  hold 
that  absence  from  the  bench  is  error  such  a^ 
justifies  a  reversal  are  strictly  applicable 
to  his  conduct.  His  absence  was  not  ex- 
cused by  the  fact  that  another  judge,  not 
familiar  with  the  evidence,  instructed  the 
jury  and  received  the  verdict.  The  injury 
which  may  have  inured  to  the  interests  of 
the  plaintiff  in  error  was  not  counterbal- 
anced by  the  presence  of  a  new  and  outside 
presiding  officer. 

For  the  reasons  above  stated,  the  judg- 
ment of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expressed. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana  ex  rel,  Ann  E.  WOOD, 

Appt., 

V, 

CONSUMERS'  GAS  TRUST  COMPANY. 


( 


Ind. 


) 


1.     A 


tvral  sraii  company  lia-vlitflr  the 
of  eminent  domain  and  a  munici- 


pal license  to  lay  Its  mains  In  a  city's  streets 
cannot  refuse  to  permit  connections  with  Its 
mains  by  unsnpplled  citizens  because  the  gas 
pressure  bas  fallen  so  low  that  existing  cus- 
tomers cannot  be  adequately  supplied,  al- 
though It  Is  a  voluntary  company  organized 
to  supply  the  Inhabitants  of.  the  city  with 
gas  at  the  lowest  possible  cost  without  profit. 
2.  Mandaninn  may  issne  to  compel  a 
natural  gra*  company  to  permit  par^ 


NoTK. — For  other  cases  In  this  series  as  to 
compulBory  service  by  gas  company,  see  Rush- 
vllle  V.  Rushvllle  Natural  Gas  Co.  (Ind.)  15 
L.  R.  A.  321,  and  cases  In  note  on  page  822 ; 
also  Portland  Natoral  Gas  &  Oil  Co.  ▼.  State  ea 
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rel.  Keen  and.)  21  L.  R.  A.  639;  Coy  v.  Indian- 
apolis Gas  Co.  (Ind.)  36  L.  R.  A.  535;  and 
Richmond  Natural  Gas  Co.  y.  Clawson  (Ind.) 
51  L.  R.  A.  744. 


SM 


Indiana  Sufbbmb  Coubt. 


Not., 


tioipation  In  the  supply  of  gas  furnished  by 
it,  although  It  cannot  furnish  enough  to  sat- 
isfy  the  needs  of  its  existing  customers. 

(November  1,  1901.) 

APPEAL  by  relajtor  from  a  judgment  of 
the  Superior  Court  for  Marion  County 
refusing  a  writ  of  mandamus  tx>  compel  de- 
lendant  to  lay  a  pipe  to  conmcct  r^ator's 
premises  with  defendant's  gas  mains  in  or- 
der to  supply  relator.    Reversed. 

The  facts  ai-e  stated  in  the  opinion. 

Messrs*  F.  W.  Ballinsery  John  W. 
Kern,  and  Joseph  E.  Bell  for  appellant. 

Messrs.  R.  N.  Iiamb,  W.  H.  H.  Miller, 
John  B.  Elam,  J.  W.  Fesler,  and  Sam- 
uel D.  Miller,  for  appellee: 

Mandamus  is  an  extraordinary  remedy, 
sjid  it  will  not  be  granted  where  the  right 
is  doubtfud,  or  where  it  would  be  unavailing. 

Spelling,  Extraordinary  Relief,  S  1377; 
Builey,  Jurisdiction,  §  585;  Ohio  d  M.  R. 
<!o.  V.  People  ex  rel,  Atty.  Qen,  120  111.  200, 
11  N.  E.  347;  Silverihome  v.  Warren  R.  Co, 
33  N.  J.  L.  173;  Benton  Harbor  v.  8t.  Jos- 
eph d  B.  H,  Street  R.  Oo,  102  Mich.  386, 
26  L.  U.  A.  245,  60  N.  W.  758;  State  ex  reU 
Baslctll  V.  Great  Northern  R.  Co,  14  Mont* 
381.  36  FaA.45S} State  ex  rel.  Lord  v.Wash- 
ingion  County,  2  Chand.  (Wisu)  250;  14 
Am.  &  Eng.  Enc.  Law,  p.  104. 

While  appellee  recognizes  a  public  duty 
incumibent  upon  it,  yet  not  having  sufficient 
gas  to  supply  its  present  customers,  and  hav- 
ing exhausted  every  available  means  for  in- 
creasing its  supply  of  gas,  it  is  impossible 
lor  appellee  to  perform  sudb  duty,  and  man- 
damus will  not  lie  to  compel  an  aittempt  to 
perform  a  duty,  the  perfonnanoe  of  which 
IS  impossible. 

Coy  V.  Indianapolis  Oas  Co,  146  Ind.  655, 
36  L.  R.  A.  635,  46  N.  E.  17;  Portland  Nat- 
ural Gas  d  Oil  Co.  V.  State  ex  rel.  Keen,  135 
Ind.  54,  21  L.  R.  A.  639,  34  N.  E.  818;  In- 
dianapolis V.  Consumers*  Oas  Trust  Co,  140 
Ind.  246,  39  N.  E.  943;  Harmony  v.  Bing- 
ham, 12  N.  Y.  99,  62  Am.  Dec.  142;  Clark, 
Oontr.  p.  682;  Wells  v.  Calnan,  107  Mass. 
514.  9  Am.  Kep.  65;  Dexter  v.  Norton,  47  N. 
Y.  62.  7  Am.  Rep.  415;  The  Tornado,  108  U. 
S.  342,  27  L.  ed.  747,  2  Sup.  Ct.  Rep.  746; 
Taylor  v.  Caldicell,  3  Best  &  S.  826;  1  Chitr 
ty,  Contr.  11th  Am.  ed.  1074;  Wallcer  v. 
Tucker,  70  111.  627 ;  Ward  v.  Vwnce,  93  Pa. 
499;  2  Parsons,  Contr.  pp.  672,  673,  note  1, 
p.  673;  1  Beach,  Modem  Law  of  Conitracta, 

I  217,  p.  270,  note  2;  Pollock,  Contr.  6th  Eng. 
ed.  397;  Wood  v.  State  ex  rel.  Seiler,  155 
Ind.  1,  55  N.  E.  959;  Chicago,  St,  L,  d  P,  R, 
<Jo.  V.  Wolcott,  141  Ind.  267,  39  N.  E.  451; 
Pittsburgh,  C,  C,  d  St.  L,  R,  Co.  v.  Racer, 
5  Ind.  App.  209,  31  N.  E.  853;  Ayres  v.  Chi- 
<3ago  d  N.  W.*R.  Co.  71  Wis.  372,  37  N.  W. 
432;  Little  Rock  d  Ft,  S.  R.  Co,  v.  Oppen- 
heimer\  64  Ark.  271,  44  L.  R.  A.  353,  43  S. 
W.  150;  McCoy  v.  State  ex  rel.  Allee,  2 
MaiTV.  (Del.)  543,  36  Atl.  81;  Ohio  d  M.  R, 
Co.  V.  People  ex  rel,  Atty,  Gen,  120  111.  200, 

II  N.  E.  347;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418;  Silver- 
ihome  v.  Warren  R,  Co.  33  N.  J.  L.  173. 
55  \j,  R.  A. 


Hadleji  J.,  delivered  the  opinion  of  th« 
court: 

Suit  for  a  writ  of  mandate  to  compel  the 
appellee^,  a  oorpora/tion  engaged  in  supplying 
natural  gas  to  the  inhabitants  of  the  city  of 
Indianapolis  for  fuel,  to  lay  a  servioe  pipe 
from  its  main  and  permit  the  relatrix  to 
oomiect  therewith,  and  use  the  gas  for  fuel 
in  her  residence.  An  altornaitive  wnt,  em- 
bodying aJl  the  material  averments  of  the 
complaint,  was  issued.  Appellee,  for  a  re- 
turn to  the  writ,  filed  an  answer  in  two  af- 
firmative paragraphs.  A  demurrer  to  the 
second  was  overruled,  and  to  the  third  sus- 
tained. The  reladrix  elected  to  stand  on 
her  d^nurrer  to  the  seoood  paragraph,  and, 
declining  to  plead  further,  judgment  was 
rendered  against  her  for  costs.  Ae  overral- 
ing  of  said  demurrer  is  the  only  error  as- 
signed. 

It  is  alleged  in  the  altema/tive  writ  that 
the  relatrix  is  a  resident  of  Imiianapolis, 
and  the  owner  in  fee  of  a  certain  lot  adjoin- 
ing and  fronting  on  Bellefontaine  street,  in 
said  city,  upon  which  shehaserected  a  dwell- 
ing house,  which  ehe  hsa,  at  great  expense, 
arranged   for   the  use  of  nsSural   gas,   as 
fuel,  by  means  of  a  furnace;  thai  no  other 
fuel  can  be  used  therein  without  great  detri- 
ment and  inconvenience,  and  that  a  pipe  has 
been  properly  connected  with  said  furnace; 
and  ezitended  therefrom  to  the  exterior  of 
such  house,  and  to  the  property  line  in  front 
thereof;  that  the  defendant,  being  a  ccnrpoia- 
tion  organized  under  the  laws  of  Indiana^ 
is  engaged  in  the  business  of  operating  a 
nat^iral  ^as  plant,  and  selling  to  said  city 
and  the  inhabitants  thereof  natural  gas  to 
be  used  for  fuel ;  that,  because  of  the  public 
character  of  defendant's  business,  the  city 
granted  to  it  a  valuable  franchise,  and  per- 
mitted it,  among  other  things,  to  lay  its 
mains,  pipes,  and  conduits  in,  through,  and 
beneath  the  surface  of  the  streets  of  said 
city ;  tha/t  said  defendant  has  laid  and  main- 
tains in  said  Bellefontaine  street,  and  di- 
rectly in  front  of  her*  said  dwelling  house, 
one  of  its  mains,  wiiich  it  actually  uses  in 
tTransmitting  natural  gas  for  use  .of  its  pat- 
rons;   that  defendant  could,  by   means   of 
service  pipes,  easily  and  conveniently  con- 
nect its  said  main  with  the  pipe  attached  to, 
and  connected  with,  the  furnace'  of  the  re- 
latrix.    On  September  11,  1899,  the  relatrix 
applied  to  defendant  for  permission  to  use 
its  said  natural  gas  in  said  house,  and  re- 
quested it  to  lay  said  servioe  pipe  necessary 
to  connect  said  main  with  her  said  furnace; 
but  the  defendant  refused  to  lay  said  pipe;, 
or  to  permit  the  relatrix  to  use  said  gas,  al- 
though she  advised  defendant  as  to  the  diar- 
aoter  of  her  said  fumacei,  and  the  size  and 
dimensions  of  the  burners  thereof,  and  ten- 
dered to  defendant  the  sum  of  $10,  good  and 
lawful  money,  for  the  use  of  said  gas  for  a 
period  of  six  months  in  advance;  that  being 
the  customary  and  usual  chaarge  made  by  the 
defendant  for  the  use  of  gas  in  furnaces  of 
the  same  character  and  siza    Relatrix  of- 
fered to  comply  with  all  the  reasooaHe  rules 
and  regulations  of  the  defendant  retsAiva  to 
the  use  of  said  gas,  sod  to  tlie  payment 
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therefor.  "Wherefore  the  relatrix  prays 
that  this  lioDorable  oaurt  iesue  its  alter- 
natire  writ  of  mandate  eommanding  defend- 
ant  to  lay  aaid  seiTice  pipe,  and  to  permit  re- 
latriz  to  iiee  eaid  gas,  or  show  cause  why 
the  same  shall  not  be  done."  The  alter- 
native writ  coDunands:  "Now,  therefore, 
you  are  oommazKied  to  lay  a  aeryi<*e  pipe 
from  your  main  on  said  Bellefoataine  street 
to  the  propoty  line  in  front  of  said  house  of 
relatrix,  in  said  city  ci  Indianapolis,  and  to 
permit  rekutriz  to  use  sadd  sas,  or^  in  default 
thereof,  that  you  appear  before  this  oourt 
...  to  show  cause,  if  any  you  have,  why 
the  same  should  not  be  done."  The  seoond 
para^;raph  of  return  admits  that  the  defend- 
ant IS  a  corporation  organized  under  the 
laws  of  Indiana,  and  that  it  is  engaged  in 
the  bunness  of  operating  m»  natural  gas 
I^ant,  and  selling  and.  distxibating  ^s  to 
the  cify  of  Indianapolis  and  its  inhabitants, 
to  be  used  as  fuel.  Amonff  the  objects  of 
the  ooiporatioii,  as  set  forro  in  its  articles 
of  incorporation,  are  to  drill  and  mine  for 
natural  gas;  to  purchase,  lease,  and  acquire 
gas  wells,  and  the  products  thereof,  and  to 
furnish  the  same  to  patrons  for  use;  to  take, 
hold,  cooFey,  and  mortgage  real  estate;  and 
to  own,  operate,  and  maintain  such  machin- 
ery, worlu^  pipe  lines,  etc.,  sa  the  carrying 
out  of  the  objeots  above  mentioned  may  re- 
quire The  capital  etodc  is  fixed  at  $500,000, 
and  the  term  of  corporate  ecdstenoe  is  fifty 
years.  The  articles  provide  that  the  entire 
capital  stock  shall  be  pla^ced  under  the  con- 
trol of  a  board  of  trustees,  giving  such  board 
full  and  irrevocable  power  to  hold  and  vote 
the  same.  A  board  of  nine  directors  is  to 
be  selected  by  the  trustees.  The  board  of 
trustees  is  self-perpetuating,  all  vacancies  by 
death  and  otherwise  to  be  filled  by  the  sur- 
vivors. It  is  also  provided  that,  upon  the 
payment  by  any  subscriber  to  the  capital 
stock  of  the  amount  of  his  subscription,  the 
trustees  shall  issue  a  certifloate  showing  the 
unount  of  stock  held  in  trust  for  him,  and 
9uch  subscriber  shall  be  entitled  to  receive 
all  dividends  earned  by  his  stodc,  not  to 
exceed  8  per  cent  'per  annum,  which  dividends 
shall  be  pe id  in  money  or  applied  to  the  In- 
debtedness of  such  subscriber  to  the  corpora- 
tion, as  a  consumer  of  gas;  also  that  when 
sueh  certificate  holder  shall  have  received, 
by  dividends  or  otherwise,  upon  said  certifi- 
cate, an  amount  equal  to  his  subecription, 
with  interest  at  the  rate  of  8  per  cent  per 
amium  thereon,  and  after  payment  of  all 
indebtedness  of  said  company,  then  it  shall 
be  the  duty  of  the  directors  o^  said  company 
to  reduce  the  price  of  gas  so  that  the  same 
shall  thereafter  be  supplied  to  consumers  at 
cost.  It  is  alleged  that  the  defendant  has 
orftamzed  am  a  voluntary  enterprise  in  the 
general  interest  of  the  people  of  Indianapo- 
lis, and  not  for  thepurposeof  makingmoney 
for  anyone,  but  solely  tor  the  purpose  of 
furnishing  gas  to  consumers  in  the  cflty  at 
the  lowest  possible  rate,  the  same  not  to 
exceed,  in  any  event,  the  schedule  of  prices 
fixed  by  the  existing  ordinance;  thai  since 
its  organization  said  company  has  been  op- 
crating  in  pursuance  of  the  laws  of  the 
S5L  K  A. 


state,  furnishing  ^as  for  heating  to  the  peo- 
ple of  Indianapolis  at  prices  not  exceeainff 
certain  rates  theretofore  fixed  by  an  ordi- 
nance of  the  city;  that  6,712  citizens  of  In- 
dianapolis subscribed  for  25,075  shares  of 
stock,  aggregating  $041,876,  of  which  amount 
$005,258  was  paid;  iiba/t  certificates  of  in- 
debtedness were  eM  to  the  amount  of  $112,- 
000,  and  that  $429,000  of  such  certificates 
were  used  in  the  purchasing  of  pipe  and 
other  material;  that  the  d^endant  mads 
every  possible  effort  by  soliciting  subscrip- 
tions and  the  sale  of  certiflcaAes  of  indeht- 
edness  to  raise  the  necessary  funds  to  pay 
for  its  plant,  and  also  made  an  unsuccessful 
effort  to  eell  $1,600,000  of  its  bonds,  so  that 
its  only  capital  ami.  resouroes  were  derived 
from  stock  subscriptions,  the  sale  of  its 
certificates,  and  from  the  revenues  derived 
from  the  sale  of  sas;  that  with  the  money 
so  derived  it  puraiased  and  laid  pipe  lines 
of  various  sizes,  aggregating  378  miles;  that 
it  has  drilled  and  connected  with  its  pipe 
lines  404  natural  gas  wells,  of  which  105 
have  been  exhaustni  and  abandoned;  that 
it  has  purchased  right  of  way,  and  has 
leased  78,287  acres  of  land  for  the  purpose 
of  drilling  gas  wells  thereon;  that  it  has 
built  and  equipped  a  compressing  station  in 
Hamilton  county  at  an  expense  of  $02,000, 
and  is  engaged  m  building  another  in  Madi- 
son coun^,  which  will  cMt  $76,000,  a  large 
part  of  which  last  amount  has  been  paid; 
that  all  its  funds,  jrevennies,  and  resources 
have  been  thus  expended  in  the  necessary 
expense  of  carrying  on  its  said  business  A 
supplying  gas;  that  its  trustees  and  direct^ 
ors  have  served  without  pay,  though  many 
of  them  have  rendered  arduous  services ;  that 
at  the  time  the  company  was  organized  nat- 
ural gas  had  been  developed  in  Marion  and  i 
Hamilton  counties,  which  was  believed  to  be 
inexhaustible;  that  the  well  pressure  was 
then  325  pounds  to  the  square  inch;  that 
the  wells  in  Marion  county  and  80  of  the 
100  drilled  in  Hamilton  county  have  been 
exhausted  and  abandoned,  flLnd  others  in 
that  county  are  of  little  value;  that  the 
average  pressure  of  the  wells  now  in  use 
has  declined  from  294  pounds  to  the  square 
inch  on  January  1,  1899,  to  132  pounds  to 
the  square  indi  on  Julv  1.  1899 ;  that  in  the 
best  gas  territory  the  highest  pressure  from 
a  new  well  does  not  exceed  200  pounds  to  the 
square  inch;  that  the  defendant  is  fumieh- 
ing  natural  gas  fuel  to  13,000  residences  and 
dwelling  houses  in  said  dty,  and  a  large 
nurohei'  of  other  houses,  but  that,  by  reason 
of  the  diminution  of  the  quantity  of  gas  and 
the  reduction  of  pressure,  it  cut  off,  several 
years  ago,  during  the  cold  weather,  many  of 
its  largest  customers,  such  as  factories,  thus 
discriminating  in  favor  of  residences;  that 
it  has  been  wholly  unable  during  the  past 
two  seasons  to  supply  a  sufiicient  amount  of 
gas  to  the  consumers  already  on  its  lines, 
when  the  weather  is  cold,  and  that  during 
the  winter  of  1898  and  1809  hundreds  of  its 
patrons  were  left  almost  entirely  without 
gas,  and  as  a  consequence  much  suffering  re- 
sulted; that  the  colder  the  weather  the 
greater  was  the  deficiency  of  gas,  and  the 
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less  ito  ability  to  supply  the  sanie;  Hiot 
there  is  a  serious  menace  and  danger  in  the 
condiUon  that  results  from  an  insufficient 
supply  of  gas,  in  that  the  fires  in  houses  in- 
sufficiently supplied  are  liable  to  go  out 
without  notice  to  the  occupants,  and  "then 
the  gas  ilovving  in  again  is  liable  to  cause 
explosions  and  great  danger;"  *'that  in  view 
of  tJie  facts  and  conditions  above  set  forth, 
which  it  has  been  and  still  is  impossible  for 
this  defendant  to  remedy,  and  because  it  has 
become  a  physical  impossibility  for  it  to 
furnish  addilional  consumers  with  gas,  de- 
fendant, by  its  board  of  directors,  on  the  3d 
day  of  May,  1899,  made  an  order  that  in  vietw 
of  the  premises  it  could  not  make  any  new 
oontracts  to  furnish  consumers  with  gas; 
that  like  orders  covering  the  cold  weather 
had  been  made  each  autumn  for  five  years 
prior  thereto;"  >that  defendant's  refusar  to 
furnish  gas  to  relatrix  is  by  reason  of  the 
facts  recited  and  the  said  order,  and  not 
because  of  a  disposition  to  discriminate 
against  her;  that  other  equally  meritorious 
applications  have  been  denied,  and  all  ap- 
plicants have  been  refused;  that,  if  defend- 
ant should  comply  with  the  demands  of  re- 
latrix  and  others  for  natural  gas  fuel,  it 
would  be  unable  to  give  them  an  adequate 
supply,  but  by  so  much  as  it  would  give  to 
them  it  would  reduce  the  supply  Uiat  it 
would  be  able  to  give  to  its  patrons  already 
connected,  and  thereby  render  its  services 
inefiiciont  in  a  greater  degree  to  all  its  cus- 
tomers; that,  after  the  completion  of  its 
new  compressing  station  referred  to,  it  is 
entirely  certain  it  will  not  be  able  to  supply 
adequately  any  more  customers  than  it  al- 
ready has,  nor  to  supply  additional  custom- 
ers at  all ;  that,  if  the  house  of  relatrix  were 
connected  with  its  lines,  it  would  be  impos- 
sible for  defendant  to  furnish  her  and  its 
other  customers  the  natural  gas  necessary 
for  their  needs  and  proper  demands,  and  it 
would  be  impossible  to  furnish  her  any  gas 
whatever  without  wrongfully  withholding 
the  same  from  other  customers  already  con- 
nected, having  older  and  prior  rights  there- 
to, and  if  she  were  furnished  gas  fuel  hun- 
dreds of  others  making;  like  applications 
would  have  to  be  furnished,  thereby  render- 
Qng  its  supply  and  service  to  all  its  custom- 
ers inadequate  and  insufficient. 

Writs  of  mandate  must  specify  the  par- 
ticular things  required  to  be  done.  13  Enc. 
ri.  &  Pr.  084;  High,  Extr.  Legal  Rem.  3d 
ed.  §  539;  Merrill,  Mandamus,  §  260:2  Spel- 
ling, Extraordinary  Relief,  §  1653;  Peo- 
ple ex  rel.  BreckenHdge  v.  Brooks^  57 
111.  142;  School  Dist,  No,  11  v.  Laud- 
crhaunK  80  Mo.  190.  The  thinofs  re- 
quested and  commanded  of  the  appellee  were 
to  lay  a  service  pipe  from  its  main  in  Belle- 
fontaine  street  to  the  property  line  in  front 
of  the  relatrix's  house,  and  to  permit  her  to 
use  the  gas.  The  mandate  is  not  to  furnish 
the  relatrix  with  an  adequate  or  any  definite 
amount  of  gas.  but  the  obvious  force  and 
limitations  of  the  request  and  order  are  to 
require  the  appellee  to  fumash  her  with  the 
necessary  means,  and  permit  her  to  u.se  the 
gas  upon  the  sajne  terms  that  other  inhabit^ 
55  L.  R.  A. 


ants  of  the  city  are  permitted  to  use  it.  Is 
it  the  legal  duty  of  appellee  to  do  these 
things?  Mandamus  is  a  proper  remedy  to 
compel  appellee  to  furnish  gas  to  the  rela- 
trix if  it  is  shown  that  she  is  entitled  to  it. 
Fortland  Natural  Gas  d  Oil  Co,  v.  State  ex 
rel.  Keen,  135  Ind.  54,  21  L.  R.  A.  639,  34 
N.  E.  818. 

The  appellee  is  a  corporation  authorized 
by  the  legislature  to  exercise  the  right  of 
eminent  domain  (Acts  1889,  p.  22),  and  li- 
censed by  the  city  of  Indiaoapolls  to  lay 
pipe  lines  through  its  streets  and  alleys  for 
the  transpoi-tation  and  distilbution  of  nat- 
ural gas  to  its  customers.  These  rights, 
which  involve  an  element  of  sovereignty,  and 
which  can  exist  only  by  grant  from  the  pub- 
lic, are  rooted  in  the  principle  that  their 
existence  will  bestow  a  benefit  upon  that 
part  of  the  public  in  whose  behalf  the  grant 
is  made,  and  the  benefit  received  by  the  citi- 
zen is  the  adequate  consideration  for  the 
right  and  convenience  surrendered  by  him. 
The  grant  thus  resting  upon  a  public  and 
reciprocal  relation  imposes  upon  the  appel- 
lee the  legal  obligation  to  serve  all  the  mem- 
bers of  the  public  contributing  to  its  asserted 
right  impartially,  and  to  permit  all  such  to 
use  gas  who  have  made  the  necessary  ar- 
rangements to  receive  it  and  apply  therefor, 
and  who  pay,  or  ofTer  to  pay,  the  price,  and 
abide  the  reasonable  rules  and  regulations 
of  the  company.  Portland  Natural  Gas  d 
Oil  Co,  V.  State  ex  rel.  Keen,  135  Ind.  54,  21 
L.  R.  A.  039,  34  N.  E.  818;  Coy  v.  Indianap- 
olis Oas  Co,  146  Ind.  655,  36  L.  R.  A.  535, 
46  N.  E.  17;  Haugen  v.  Albina  Light  d  Water 
Co,  21  Or.  411,  14  L.  R.  A.  424,  28  Pac.  244; 
People  ex  rel,  Kennedy  v.  Manhattan  Gas- 
light Co.  45  Uarb.  136;  Crumley  v.  Watauga 
Water  Co.  99  Tenn.  420,  41  S.  W.  1058; 
American  Waterworks  Co.  v.  State  ex  reL 
Walker,  40  Neb.  194,  30  L.  R.  A.  447,  64  N. 
W.  711;  State  ex  rel  Milsted  v.  Butte  City 
Water  Co.  18  Mont  199,  32  L.  R.  A.  697,  44 
Pac.  966. 

But  without  controverting  the  law  as  de- 
clared in  the  foregoing  cases,  or  claiming  ex- 
emption from  the  rule,  it  is  answered,  as  a 
justification  for  den3'ing  the  rela4>rix  the  use 
of  gas,  that  the  corporation  was  organized 
as  a  voluntary  entei'prise,  in  the  general  in- 
terest of  the  people  of  Indianapolis;  that  its 
purpose  was  not  the  making  of  money  for 
anyone,  but  to  furnish  gas  to  consumers  in 
thp  city  at  the  lowest  possible  ra.te;  and  that 
the  supply  of  gas  the  corporation  has  od 
hand,  or  that  it  may  possibly  procure,  is 
insufficient  to  supply  what  orsbomers  it  has 
now  connected  with  its  mains,  in  severely 
cold  weather;  and  that  to  permit  the  rela- 
trix to  use  gas  would  be  to  further  reduce 
the  already  insufficient  supply.  Will  these 
facts  relieve  the  appellee  of  its  duty  to  per- 
mit the  relatrix  to  use  its  gas?  If  they  will, 
then  it  must  be  true  that  the  relatrix  is  not 
entitled  to  share  in  the  gas  furnashed  by  ap- 
pellee to  the  inhabitants  of  the  city,  because 
her  participation  will  reduce  the  pos**ible 
supply  belo^'  the  full  requirements  of  those 
already  being  served. 

It  is  proper  to  observe  that  the  present 
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coosunicrB  of  appellee's  gas  are  not  here 
couiplaining  of  the  quantity  of  gas  received 
by  them,  or  protee^ting  against  the  admission 
of  the  relatiix  to  a  siiare  of  the  supply;  and 
it  is  diMcult  to  see  how  the  appellee,  while 
continuing  to  assert  and  exoi-cise  its  extra- 
ordinary lights,  may  set  up  its  own  default, 
or  probable  de^ult,  to  others  as  a  lega^l  ex- 
cuse for  the  nonperformance  of  its  duty  to 
the  relati'ix. 

The  legal  eflfeot  of  the  answer  is  that  the 
relatrix  stiall  have  no  gas  because  her  neigh- 
boi's,  in  common  right,  have  none  to  spare. 
It  is  admitted,  because  not  denied,  that  the 
relatrix  is  a  member  of  that  part  of  the  pub-, 
lie  which  appellee  has  engaged  to  serve.  As 
such  she  has  borne  her  port  of  the  public 
buixiens.  She  has  rendered  her  share  of  the 
oonsideration.  Belief  on  taine  street,  in  front 
of  her  house,  has  been  dug  up,  and  her  prop- 
erty made  subservient  to  the  use  of  appellee 
in  laying  its  pipes  and  in  carrying  forward 
its  bu^^iness,  and  her  right  to  use  the  gas, 
and  to  share  in  the  public  benefit^  thus  se- 
cured, whatever  it  may  amount  to,  is  equal 
to  the  right  of  any  other  inhabitant  of  the 
city.  The  right  to  gas  is  held  in  common  by 
all  those  abutting  on  the  street  in  which  ap- 
pellee has  laid  its  pipes  or  it  is  held  of  right 
by  none.  The  legislature  alone  can  author- 
ize the  doing  of  the  things  done  by  appellee, 
and  this  body  is  prohibited  by  the  fundamen- 
tal law  from  granting  a  sovereign  power  to 
be  exercised  for  the  benefit  of  a  class,  or  for 
the  benefit  of  any  part  of  the  public  less  than 
the  wtole  residing  within  its  range.  Cooley, 
Const.  Lim.  6th  ed.  p.  651,  and  cases  cited. 

Appellee's  contract  is  witii  the  state,  and 
its  extraordinary  powers  are  granted  in  con- 
sideration of  its  engagement  to  bring  to  the 
oommunity  of  its  operations  a  public  benefit; 
not  a  benefit  to  a  few,  or  to  favorites,  but  a 
benefit  equally  belonging  to  every  citizen, 
similnj'ly  situated,  who  may  wish  to  avail 
himself  of  his  privilege,  and  prepare  to  re- 
ceive it.  There  can  be  no  such  tiling  as  pri- 
ority or  superiority  of  right  among  thone 
who  possess  the  right  in  common.  Inat  the 
l>eneificial  agency  shall  fall  short  of  expecta- 
tion can  make  no  difference  in  the  right  to 
participate  in  it  on  etjual  terms.  So,  if  ap- 
pellee has  found  it  impossible  to  procure 
enough  gas  to  fully  supply  all,  this  is  no 
suflicient  reason  for  permitting  it  to  say  that 
it  will  deliver  all  it  has  to  one  class,  to  the 
exclusion  of  another  in  like  situation.  It 
is  immaterial  that  appellee  was  organized 
to  make  money  for  no  one,  but  to  supply 
eas  to  the  inhabitants  of  Indianapolis  at  the 
lowest  possible  rate.  It  has  pointed  us  to 
no  special  charter  privilege,  and,  under  the 
law  of  its  creation,  certain  it  is  that  its  un- 
selfish pui'pose  will  not  relieve  it  of  its  im- 
portant duty  to  the  public.  The  principle 
here  announced  is  not  new.  It  is  as  old  as 
the  common  law  itself.  It  has  arisen  in  a 
multitude  of  cases  affecting  railroad,  naviga- 
tion, telegraph,  telephone,  water,  gas,  and 
ether  like  companies,  and  has  been  many 
times  discussed  and  decided  by  the  courts; 
''and  no  statute  has  been  deemed  necessary 
to  aid  the  eoturts  in  holding  •that»  when  a 
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person  or  company  undertakes  to  supply  a 
'aemand  which  is  ufTected  wiuh  a  public  in- 
terest, it  must  supply  all  alike  who  ai*e  liue 
situated,  and  not  discriminate  in  favor  of 
nor  against  any."  45  Cent.  L.  J.  p.  278; 
Hauyem  v.  Albina  Light  d  Water  Co.  21 
Or.  411, 14  L.R.A.424,  28  Pac.  244;  Oi»w- 
ted  V.  Morris  Aqueduct,  47  N.  J.  L.  311; 
Com.  V.  WUhes  Barre  Uaa  Co.  2  Kulp,  499 ; 
Chicago  d  N.  \V.  R,  Co.  v.  People  ex  ret. 
hampstead,  56  111.  365,  8  Am.  Kep.  6U0; 
Nebraska  Teleph,  Co,  v.  8tate  em  rel. 
Yeiser,  65  Neb.  (>27,  034,  45  L.  R.  A.  113,  76 
N.  VV.  171;  Watauga  Water  Co.  v.  Wolfe, 
99  Tenn.  429,  41  S.  VV.  1000;  Utate  ex  rel. 
Atwatcr  v.  Delatvare,  L.  d  W.  It,  Co.  48  N.  J. 
L.  55,  67  Am.  Rep.  543,  2  Atl.  803. 

In  a  further  material  sense,  the  discrim* 
illation  assei-ted  by  the  answer  becomes  in- 
jurious to  tlie  relatrix.  It  is  a  matter  of 
oommoii  knowledge  that  natural  gas  is  a 
cheap  and  convenient  fuel,  and  for  many  rea- 
sons is  eagei'ly  sought  by  those  who  may  rea- 
sonably <3>taia  it.  It  is  therefore  of  like 
knowledge  that,  in  a  community  where  it  is 
supplied  to  some  premises  and  denied  to 
others,  the  efTect  is  to  enhance  the  value  of 
such  parcels  as  have  it>  by  making  it  more 
desirable  and  profitable  to  occupy  them,  and 
to  depreciate  the  value  of  such  parcels  as 
are  excluded  from  its  use.  It  is  very  clear 
that  appellee  may  not>  under  the  guise  o€ 
administering  a  public  benefit,  exercise  a 
public  power  to  t«l<e  the  property  of  one 
and  confer  it  upon  another. 

The  principal  argument  of  appellee's  coun- 
sel is  that  not  having  suIHcient  gas  to  supply 
its  present  customeis,  and  having  exhausted 
every  available  means  for  increasing  its  sup- 
ply, it  is  therefore  impossible  for  it  to  per- 
form its  public  duty,  and  mandamus  will 
not  lie  to  compel  an  attempt  to  perform  a 
duty  impossible  of  performance.  We  con- 
cede in  the  fullest  terms  that  mandamus  will 
not  lie  to  require  an  attempt  to  do  a  thing 
shown  to  be  impossible.  But  this  is  not  the 
question  we  have  before  us.  The  relatrix  is 
not  asking,  nor  the  court  commanding,  that 
the  company  attempt  to  increase  its  supply 
of  gas.  The  relatrix  is  only  seeking  to  be 
permitbed  to  share  in  the  quantity  of  gas  the 
company  has  at  its  command,  whatever  that 
may  be,  on  the  same  terms  that  others  are 
permitted  to  use  it.  There  is  in  the  request 
of  the  relatrix  nothing  unreasonable  and 
nothing  impossible  of  performance.  The 
whole  question  comes  to  this :  The  appellee, 
under  public  grant  for  tlie  dispensation  of 
a  public  good,  has  taken  possession  of  cer- 
tain streets  and  alleys  in  Indianapolis  for 
the  distribution  and  sale  of  natural  gas  to 
those  abutting  on  its  lines.  The  relatrix, 
owning  a  lot  abutting  on  one  of  appellee's 
lines,  erected  thereon  a  dwelling  house,  and, 
upon  the  faiith  of  being  permitted  to  use  the 
gas,  has  piped  her  house,  and  constructed 
her  beating  apparatus  of  a  form  suitable 
only  to  the  use  of  natural  gas  as  a  fuel, 
which  will  be  wx>rthless  if  natural  gas  is 
denied  her.  She  has,  in  common  with  other 
abutters,  been  subjected  to  the  inconvenience 
of  having  the  street  in  front  of  her  house  dug 
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up  and  hod  her  property  oocupaed  with  the 
>coiiipajij'B  pipes.  She  has  made  all  iidces- 
sary  arrangeinenU  to  raoeive  the  gaa,  has 
temlered  appellee  vts  usual  charges,  has  of- 
ifered  to  abide  l^  its  reasonable  rules  and 
regulations,  and  we  perceive  neither  legal 
reason,  nor  natural  justice,  in  denying  her 
the  rights  accorded  to  those  of  her  neigh- 
*bor8  who  have  contributed  in  tflie  same  way 
'to  appellee's  enterprise. 

The  second  paragraph  of  anj»wer  was  in- 
-sufticient,  and  the  demurrer  thereto  should 
have  been  sustained. 

Judgment  reversed^  with  instructdons  to 
sustain  the  demurrer  to  the  second  para- 
graph of  the  return  to  the  alterna/tive  writ 
ol  mandate. 


Harry  BAUM,  /Lppt^ 
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*!•  Tote  sellinff  or  bribery-  at  elections  Is 
within  a  constitutional  provision  authorising 
disfranchisement  for  an  "infamous  crime." 

•S.  An  Information  obarvlnff  one  with 
▼ote  sellinv  is  sufficient  if  it  follows  the 
language  of  the  statute,  without  naming  the 
candidates  to  be  voted  for,  the  purpose  of 
the  election,  or  the  place  where  it  was  to  be 
held. 

8.  That  the  evidence  is  not  svlllcleiit 
to  sustain  the  verdict  Is  not  a  cause  for  new 
trial  In  criminal  actions. 

(October  22,  1001.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Oircuit  Ck)urt  for  Montgomery 
*County  convicting  him  of  violating  the  stat- 
ute against  vote  selling  and  disfranchising 
him  for  tlie  offense.     Affirmed. 

The  (acts  are  stated  in  the  opinion. 

Messrs,  Olodfelter  it  Fine  and  I.  O. 
'DwisffiiiSt  for  aj>pellanit: 

The  Constitution  of  the  state  is  a  limita- 
"tion  upon  the  power  of  tihe  legislature,  and 
excludee  the  right  to  exercise  prohibited 
.powers. 

People  ex  rel.  McLean  v.  Flagg,  46  N.  Y. 
401 ;  Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec. 
272. 

By  §  89,  art.  2,  of  the  state  Constitution 
a  limitatdoQ  of  power  is  placed  upon  the  leg- 
islature so  that  the  right  of  franchise  and 
eligibility  cannot  be  tiScen  away  from  anv 
citizen,  except  upon  the  convictioai  of  such 
citizen  of  an  infamous  crime. 

There  is  an  implied  pirohibitioo  against 
'legislative  interference  with  such  rights  for 
any  other  cause. 

NoTB.— -As  to  Statutory  penalty  for  buying 
-vote,  see,  in  this  series.  State  ex  rel.  Beedle  v. 
Scboonover  (Ind.)  21  L.  R.  A.  767. 

As  to  corrupt  practices  acts  generally,  see 
Ifason  V.  State  e»  rel  McCoy  (Ohio)  41  L.  R. 
A.  291,  and  State  v.  Bland  (Mo.)  41  L.  R.  A. 
297. 

As  to  legislative  power  to  declare  that  cer- 
itain  acts  constitute  criminal  ofTense,  see  State 
V.  McKee  (Conn.)  49  L.  R.  A.  542. 
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Quinn  V.  State,  35  Ind.  485,  9  Am.  Rep. 
754;  Feihleman  v.  State  ex  rel.  Brown,  98 
Ind.  521;  Morris  v.  Fovoell,  125  Ind.  314,  9 
L.  R.  A.  326,  25  N.  £.  221;  6  Am.  &  Eng. 
Knc.  Iiaw,  p.  928;  Cooiey,  Const.  Lim.  5Ui 
ed.  p.  78,  note. 

The  state  Constitutiion,  having  provided 
that  the  genenai  assembly  shall  have  the 
power  to  deprive  of  the  right  of  suffrage  and 
eligibility  any  person  convicted  of  an  in- 
famous crime,  excludes  the  idea  of  the  exer- 
cise of  that  power  for  any  other  reasoo.  Ex' 
pressio  unius  est  exclusio  alterius, 

Broccn,  Legal  Maxims,  p.  664;  Page  v. 
Allen,  58  Pa.  338,  98  Am.  Dec.  272;  Fletcher 
V.  Oliver,  25  Aik.  289. 

What  is  an  infamous  crime  within  the  lim- 
its of  §  89  of  the  state  Conatituition  is  de- 
termined, not  by  the  character  ol  the  of- 
fense and  the  elements  of  diegiraoe  or  infamy 
connected  therewith,  but  from  the  punish- 
ment which  the  statute  itself  provides  for 
the  offense. 

Mackin  v.  United  States,  117  U.  S.  348 
29  L.  ed.  909,  6  Sup.  Ct.  Rep.  777 ;  Butler  v. 
Wentworth,  84  Me.  25,  sub  nam.  Re  Butler, 
17  L.  R.  A.  764,  24  Atd.  456;  Ex  parte  Wil- 
son, 114  U.  S.  417,  29  L.  ed.  89,  6  Sup.  Ct. 
Rep.  935;  People  v.  Hanrahan,  75  Mich.  611, 
4  L.  R.  A.  755,  42  N.  W.  1124;  Crum  v. 
State,  148  Ind.  508,  47  N.  £.  833;  16  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  253;  Com.  v. 
Shaver,  3  Watts  &  S.  342 ;  SUi^e  v.  Kingsly, 
10  Monrt  637,  26  Pac.  1066;  United  States 
V.  Fuller,  3  N.  M.  646,  9  Pac.  597;  Territory 
V.  Cutinola,  4  N.  M.  305,  14  Pac.  809 ;  Kurtg 
V.  Moffitt,  115  U.  S.  487,  29  L.  ed.  458,  6  Sup. 
Ct.  Rep.  148;  Parkinson  ▼.  Un^ed  States, 
121  U.  S.  281,  30  L.  ed.  959,  7  Sup.  Ct.  Rep. 
896;  United  States  v.  DeWalt,  128  U.  S.  393, 
32  L.  ed.  486,  9  Sup.  OL  Rep.  Ill;  United 
States  V.  Brady,  1  Mackey,  588,  Appx.; 
Jones  V.  Rohhins,  8  Gray,  329;  Pitner  ▼. 
State,  23  Tex.  App.  366,  5  N.  W.  210;  State 
V.  Nolan,  15  R.  I.  529,  10  Atl.  481;  Nolan's 
Case,  122  Mass.  330;  Com.  v.  Horregan,  127 
Mass.  450. 

At  common  law  all  infamous  crimes  were 
felonies. 

A  misdemeanor  cannot  be  an  infamous 
crime  any  more  than  it  can  be  a  felony. 

Mackin  v.  United  States,  117  U.  S.  354,  29 
L.  ed.  909,  6  Sup.  Ct.  Rep.  777;  United 
States  V.  Smith,  40  Fed.  757. 

Statutes  affecting  the  exercise  of  powers 
limited  by  the  state  Constitution  will  be 
strictly  construed,  and  nothing  can  be  sup- 
plied by  inference  or  intendment. 

Gillette  Crim.  Law,  §§  19,  20;  State  on  in- 
formation  of  Crow  v.  Bland,  144  Mo.  534,  41 
L.  R.  A.  303,  46  S.  W.  440;  Western  U. 
Teleg.  Co.  v.  Yopst,  118  Ind.  248,  3  L.  R.  A. 
224,  20  N.  E.  222;  State  v.  Bosu)ell,  104  Ind. 
541,  4  N.  £.  675;  Steel  ▼.  State,  26  Ind.  82; 
MoJwikins  v.  State,  10  Ind.  144. 

If  disfranchisement  and  ineligibility  aloos 
can*  be  inflicted  as  a  punishment  then  the 
sacred  rights  of  franchise  and  eligibility 
have  no  protection  under  the  Constitution, 
but  depend  solely  upon  the  peculiar  whims, 
unconscious  prejudices,  and  viarying  vien^ 
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of  the  judges  of  our  courts.    Such  interpre- 
uuion  caimoi  be  maintained. 

Bloomer  y.  Todd,  3  Wash.  Terr.  699,  1  L. 
R.  A.  1 14,  19  Pac.  135. 

ProviftioiM  designed  to  remove  existing 
evils,  as  in  tbe  present  oaee,  can  never  be  so 
construed  as  to  depend  for  their  efficacy  and 
operation  upon  the  legislative  will. 

People  ex  rel,  Decatur  d  State  Line  J2.  Co. 
v.  McRobertM,  62  111.  41;  Morley  v.  Thayer, 
3  Fed.  740;  People  ew  rel.  Ely  v.  Rumsey,  64 
111.  44. 

The  words  ''infamous  crime"  must  be 
given  the  interpretation  and  meaning  they 
possessed  ai  the  time  of  the  edoption  of  tihe 
Constitutioii.  Under  this  interpretation  no 
mme  was  infamous  unless  the  statute  de- 
fining the  crime  provided  for  imprisonment 
.  in  the  sta^s  prison  or  penitentiary. 

Rev.  Stat.  1838,  §  79,  p.  220;  Rev.  Stat. 
IS43,  S  79,  p.  999;  Const.  1816,  art.  6,  §  4; 
Rev.  Stait.  1838,  p.  46;  Const.  1851,  art.  2, 
§  89;  Kev.  Stat.  1894,  p.  85;  Hovey  v.  State 
ex  rel.  Carson,  119  Ind.  396,  21  N.  E.  21; 
Olcnn  V.  Olore,  42  Ind.  60. 

The  act  approved  March  4,  1899  (Acts 
1899,  p.  381),  is  unconstitutional  and  void 
because  it  gives  immunities  to  and  protects 
one  dans  of  citizens,  end  deprives  of  like 
immunities  and  pimdahes  anotber  class, 
each  being  guilty  of  the  same  crime. 

Cooley,  Oonst.  Lim.  5tih  ed.  pp.  484-486; 
Thompeon  v.  Staie  ew  rel,  McKinney,  16  Ind. 
App.  86,  44  N.  K  763;  2  Bishop,  Crim.  Law, 
4th  ed.  &§  95,  96;  1  Bishop,  Grim.  Law,  4th 
ed.  S§  604,  606;  Love  v.  People,  160  HI.  501, 
32  L.  R.  A.  139,  43  N.  E.  710. 

The  meaning  ol  the  words  "infamous 
crime"  as  used  in  §  89  of  the  state  Constitu- 
tion will  be  determined  from  the  accepted 
and  l^pl  meaning  of  these  words  when  the 
state  Constitution  was  adopted. 

Crum  V.  State,  148  Ind.  408,  47  N.  E.  833; 
Bloomer  v.  Todd,  3  Waah.  Terr.  599,  1  L.  R. 
A.  115,  19  Pac.  135;  Hovey  v.  State  ew  rel 
Carson,  119  Ind.  396,  21  N.  E.  21;  Middleton 
V.  Oreeson,  106  Ind.  21,  5  N.  E.  765;  People 
▼.  Vew  York  C.  R.  Co,  24  N.  Y.  489;  Cooley, 
Oonst.  liim.  5th  ed.  p.  78;  Miller  v.  Dunn, 
n  Cal.  462,  14  Pac.  27 ;  Page  v.  Allen,  58 
Pa.  338,  98  Am.  Dec.  272;  State  v.  Mace, 
6  Md.  348 ;  Oreencastle  Twp.  v.  Black,  5  Ind. 
557 ;  Bale  v.  Everett,  53  N.  H.  9,  16  Am.  Rep. 
82:  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  253; 
Mackin  v.  United  States,  117  U.  S.  348,  29  L. 
ed.  909, 6  Sup.  Ct.  Rep.  777 ;  Ew  parte  Brovm, 
40  Fed.  81;  Jones  v.  Robhins,  8  Gray,  329; 
Butler  V.  Wenttrorth,  84  Me.  25,  sub  nom. 
Re  Butler,  17  L.  R.  A.  764,  24  Atl.  456. 

Messrs,  OaMtim  O.  Hadley,  Merrill 
Moores,  and  Finley  P.  Moiuit,  with  Mr, 
'William  Ii.  Taylor,  Attorneiy  Qeneral,  for 
appellee: 

An  infamous  crime,  under  the  common 
law,  is  determined  by  the  act  itself,  and  not 
by  the  punishment. 

United  States  v.  Tates,  6  Fed.  861 ;  2  Hale, 
P.  C.  p.  277,  note  2 ;  Maokender  v.  Mackend- 
er,  2  Wilson,  18 ;  Gilbert,  Ev.  pp.  256,  257 ; 
Bull.  N.  P.  291;  Peake,  Ev.  pp.  199,  200; 
Rex  V.  Ford,  2  Salk.  690 ;  People  v.  Whipple, 
9  Cow.  707 ;  State  v.  Jackson^  73  Me.  93,  40 
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Am.  Rep.  342;  United  States  v.  Baugh,  I 
Fed.  784;  Com.  v.  Dame,  8  Cush.  384;  State 
V.  Nolan,  15  R.  I.  529,  10  AU.  481;  Com, 
V.  McHale,  97  Pa.  397,  39  Am.  Rep.  808;  Mc- 
dain,  Crim.  Law,  §  20;  Poison  v.  Poison, 
140  Ind.  310,  39  N.  E.  498;  State  v.  Cram, 
84  M&  271,  24  Atl.  853. 

Under  the  conmK>n  law,  bribery  at  elec- 
tions and  vote  selling  were  infamous  crimes^ 

State  V.  Jackson,  73  Me.  93,  40  Am.  Rep. 
342;  Rem  v.  Pitt,  3  Burr.  1335;  Mcaain, 
Oim.  Law,  (  947. 

Whether  or  not  aots  are  infamous  is  not 
&;overned  by  precedents,  but  the  faoto  inci- 
dent to  such  acts. 

State  V.  Jackson,  73  Ma.  93,  40  Am.  Rep. 
342. 

The  principle  of  infamous  crime  is  based 
upon  the  infamy  produced  in  the  person. 

Gilbert,  £v.  p.  256;  Crum  v.  State,  148 
Ind.  408,  47  N.  £.  833. 

All  crimes  punishable  by  imprisonment 
in  the  state  prison  are  not  infamous. 

Bannon  v.  United  States,  156  U.  S.  406, 
39  L.  ed.  496,  15  Sup.  Ct.  Rep.  467;  United 
States  V.  Field,  16  Fed.  778. 

Some  misdemeanors  are  infamous. 

King  v.  Davis,  5  Mod.  74 ;  Poage  v.  State, 
3  Ohio  St.  229;  United  States  v.  Field,  16 
Fed.  780. 

Dowling,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  tried  and  convicted  upon 
an  affidavit  and  information  charging  him 
with  the  ofTenae  of  selling  his  voto  at  the 
November  election,  1900,  in  violation  of  an 
act  of  the  legislature  approved  March  4, 
1899  (Acts  1899,  p.  381;  Buma's  Rev.  Stat 
1901,  §  2329).  By  the  judgment  of  the 
court  the  appellant  was  disfranchised  and 
rendered  incapable  of  holding  any  office  of 
trust  or  profit  for  the  term  m  twelve  years. 

Error  is  assigned  upon  the  overruling  of 
the  motion  to  quash  the  affidavit  and  iiSor- 
mation.  The  grounds  of  this  motion  were 
that  the  statute  upon  which  the  prosecution 
was  founded  is  in  conflict  with  §§  1,  2,  and 
8  of  arti(de  2  of  the  Constitution  of  this 
state,  and  that  the  affidavit  and  information 
did  not  state  fa-ats  sufficient  to  constitute  a 
public  offense.  More  specifically  stated,  the 
constitutional  objections  taken  to 'the  stat- 
ute are  (1)  that  the  crime  defined  by  it  is 
not  an  infamous  crime,  and  therefore  not 
subject  to  the  punishment  of  disfranchise- 
ment; (2)  that  it  grants  immunities  to  and 
protects  one  class  of  citizens,  and  punishes 
another  dass,  each  class  being  g^lty  of  the 
same  offense;  and  (3)  that  it  prevents  the 
freedom  and  equality  of  elections. 

The  sections  of  the  act  under  whkh  the 
appellant  was  tried  and  adjudged  guilty  are 
in  these  words: 

"Sec.  1.  That  whosoever  sells,  barters,  or 
offers  to  sell  or  barter  his  vote,  or  offers  to 
refrain  from  voting  for  any  candidate,  or 
candidates,  for  any  office,  at  any  general, 
special,  or  primary  elections,  or  convention, 
either  for  money,  or  property,  or  thing  of 
value,  or  for  any  promise;,  or  favor,  or  hope 
of  reward,  or  who  shall  accept  any  money^ 
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propeity,  or  oUier  thing  of  value,  with  the 
proniLie,  or  pretense  of  voting  for,  or  refrain- 
ing from  voting  for,  any  candidate,  or  candi- 
dates, shall,  upon  conviction  thereof,  be 
disfranchised,  and  rendered  incapable  of 
holding  any  office  of  profit  or  trust,  for  a 
period  not  less  than  ten  years' nor  more  than 
twenty  years. 

"Sec.  2.  Any  person,  or  persons,  having 
knowledge  or  information  of  the  violation 
of  tJie  provisions  of  this  ax;t,  who  shall 
procure  or  furnish,  or  cause  to  be  procured  or 
f uinished,  the  testimony  necessary  to  secure 
a  conviction  of  the  person,  or  persona,  vio- 
Inrtiing  the  same,  tfhall  be  eatittled  to  a  re- 
ward of  $100,  payable  out  of  the  treasury  of 
the  county  in  which  such  codiviction  shall 
be  had,  and  the  right  to  such  reward  shall 
be  a  vaJid  claim  against  such  county." 

Section  8  of  article  2  (one  of  the  provi- 
sions of  the  Constitution  with  which  the 
staitute  is  alleged  to  conflict)  reads  thus: 
"The  genei'al  assembly  shall  have  power  to 
deprive  of  the  right  oi  sufTrage,  and  to  ren- 
der ineligible,  any  person  convicted  of  an 
infamous  crime."  It  is  contended  on  behalf 
of  appellant  tha4;  this  constitutional  provi- 
sion is  a  limitation  upon  the  power  of  the 
legislature,  and  that  no  person  can  be  dis- 
franchised for  an  offense  which  is  not  an  in- 
famous crime.  Counsel  insist  that  the  words 
''infamous  crime"  must  be  construed  to  ap- 
ply only  to  such  criminal  offenses  as  were 
understood  to  be  infamous  in  their  character 
when  the  Constitution  of  1851  was  adopted; 
that  at  tJhat  time  the  offense  of  vote  selling 
was  not  an  infamous  crime;  and  hence  that 
the  legislature  could  not  disfranchise  a  per- 
son convicted  of  that  offense.  While  it  is 
true  that  the  Revised  Statutes  of  1843  de- 
clared that  certain  crimes  should  be  deemed 
infamous,  and  that  vote  selling  was  not 
amon^  them,  yet  this  provision  cannot  be  re- 
garded as  conclusive  of  the  question  of 
what  crimes  were  then  understood  to  be  in- 
famous. Rev.  Stat.  1843,  p.  909,  §  79.  The 
Coniititntion  of  181 A  contained  a  provision 
mibetantially  like  that  of  §  8  of  article  2 
of  the  Constitution  of  1851,  but  while  that 
provision  was  in  force  the  general  assembly 
fixed  the  penalty  of  disfranchisement  to 
many  offenses  which  were  not  included  in  the 
list  jf  crimes  declared  to  be  infamous  by  the 
statutes  of  1838  or  1843.  The  Revised  Stat- 
utes of  lFr43  mention,  among  other  offenses 
for  which  the  punishment  of  disfranchise- 
ment may  be  inflicted,  attevnpting  to  restrain 
the  freedom  of  election  by  threats,  interfer- 
ence, bribery,  etc.;  voting  or  attempting  to 
vote  more  than  once;  grand  larceny;  petit 
larceny;  professional  gambling;  and  many 
others.  If  it  is  conceded  that  tihe  character 
of  the  oiTense  {%.  e.  whether  infamous  or  not) 
is  to  be  determined  by  tlie  punishment,  it 
will  be  found  that  at  common  law  the  de- 
privation of  civil  and  political  privileges  was 
considered  an  infamous  punishment.  It  is 
said  in  Cooley,  Const.  Law,  p.  302:  "But 
the  punishment  of  the  penitentiary  must  al- 
ways be  deemed  infamous,  .  .  .  and  bo 
must  any  punishment  that  involves  the  loss 
of  civil  or  poliitioal  privileges."  So  that  at 
55  L.  H.  A. 


the  time  of  the  adoption  of  tlie  present  state 
Constitution  th«  words  "infamous    crime" 
must  have  been  understood  by  the  framers  of 
that  instrument  as    embracing,    not    only 
crimes  punisliable  by  impriaoiunent  in  the 
penitentiary,  but  also  all  such  offenses  as 
were  subject  to  the  penalty  of  the  loss  of 
civil  and  political    privileges.     In    Rex    v. 
l*itt  and  Rex  v.  Mead,  3  Burr.  1335,  Lord 
Mansfield  said:     ''Bribery   at   elections   for 
members  of  Parliament  must  undoubtedly 
.     .     .    have  always  been  a  crime  at  com- 
mon law,    and  consequently  punishable  hj 
indictment    or    information."      And    in    1 
Cooley 's   Bl.    Com.    179,    the   author   says: 
"Thus    are    the    electors    of    one    branch 
of    the    legislature   secured    from    any    un- 
due influence  from  either  of  the  other  two, 
and    from    all   external    violence  and   com- 
pulsion.    But  the  grea>te»t  danger  is  that  in 
which  themselves  co-operate,  by  the  infamous- 
practice  of  bribery  and  corruption.    To  pre- 
vent which  it  is  enacted  that  no  candidate 
shall,  after   the   date    (usually  called   the 
tests)   of  the  writs,  or  after  the  vacancy, 
give  any  money  or  entertainment  to  his  ejec- 
tors, or  promise  to  give  any,  either  to  par- 
ticular persons  or  to  the  place  in  general,  in 
order  to  liis  being  elected,  on  pain  of  being 
incapable  to  serve  for  that  place  in  Parlia- 
ment.   And  if  any  money,  gift^  office,  em- 
ployment, or  rewvird  be  given,  or  promised  to 
be  given,  to  any  voter,  tut  any  time^  in  order 
to  influence  him  to  give  or  withhold  his  vote, 
as  well  he  that  takes  as  he  that  offers  such 
bribe  forfeits  £500,  and  is  forever  disabled 
from  voting  and  holding  any  ofnce  in  any 
corporation,  unless  before  convioblon  lie  will 
discover   some  other  offender  of  the  same 
kind,  and  then  he  is  indemnified  for  his  own 
offense."    In  the  note  upon  this  passage  it 
is  said:     "In  like  manner,  the  Julian  law 
de  ambitu  inflicted  fines  and  infamy  upon 
all  who  were  guilty  of  corruption  at  ejec- 
tions, but,   if  the  person  guilty  convicted 
another  offender,  he  was  restored  to  his  cred- 
it again."     From  these  authorities  and  en- 
actmenits,  we  think  it  evident  that  corrup- 
tion at  elections  has  from  the  earliest  times 
been  regarded  as  an  infamous  crime,  sub- 
ject to  severe  penalties,  and  frequently  pun- 
ished by  depriving  the  guilty  person  of  his 
right  to  vote  and  to  hold.ofnoe.    This  offense 
being  so  understood  and  stigmatized,  it  fol- 
lo\^'s  that  a  statute  defining  Uie  crime  of  vote 
selling  or  bribery  at  elections,  and  afSxing 
a  penalty  of  disf ranch isement^  was  within 
the  authority  expressly  granted  in  the  Con- 
stitution to  the  legislature.    The  other  oon- 
stritutional    objections    to    the    statute   are 
groundless.     It  grants  immundties  to  no  one, 
and  protects  no  class  of  offenders  from  pun- 
ishment.    And,  90  far  from  preventing  the 
freedom  and  equality  of  ejections,  it  teinls  in 
the    strongest    manner  possible  to  promote 
them. 

2.  It  is  objected  in  the  next  place  that  ^% 
facts  stated  in  the  affidavit  and  information 
do  not  constitute  a  public  offense,  because 
no  candidates  are  named,  and  the  purpose  of 
the  election  and  the  place  w^here  It  was  to  be 
held  are  not  mentioned.    These  averments 
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were  not  necessary.  It  web  suffident  to 
charge  the  olTense  in  the  language  of  the 
statute,  if  the  position  of  counsel  for  ap- 
pellant is  correoft,  the  law  mi^ht  bo  violated 
with  impunity  at  any  time  before  candidates 
were  nominated  or  the  place  for  holding  the 
election  was  fixed.  Neither  are  the  affidavit 
and  infomiaitian  bad  for  duplicity.  They 
describe  a  single  offense,  which  consisted  of 
the  sale  of  ttie  vote  of  the  appellant,  with 
the  promise  that  be  would  vote  for  the  can- 
didates on  a  certain  ticket  at  the  general 
election  to  be  held  on  November  6,  11)00. 

3.  For  the  reasons  already  given,  there 
was  no  error  in  overruling  the  appellani's 
motion  in  arrest  of  judgment. 

4.  Under  the  aseignmenit  thejt  the  court 
erred  in  overruling  the  appellant's  motion 
for  a  new  trial  iit  is  insisted  that  there  was 
error  in  refusing  to  give  certain  instruc- 
tions requested  by  appellant,  and  in  modify- 
ing certain  others,  and  that  the  evidence  is 
insullicient  to  sustain  the  verdict.  We  have 
carefully  examined  the  instructions  tendered 
on  behalf  of  the  appellant,  and  the  modifica- 
tions made  by  the  court,  and  are  of  the  opin- 
ion that  the  instructions  numbered  G,  7,  8, 
and  10  did  not  contain  a  correct  statement 
of  the  law,  and  that  the  modifications  made 
in  instructions  numbered  1,  2,  and  5  were 
proper^  and  necessary. 

5.  The  last  CTound  of  the  motion  for  a  nerw 
trial  discussed  by  counsel  is  the  alleged  in- 
sufficiency of  the  evidence  to  sustain  the  ver- 
dict. This  is  not  a  cause  for  a  new  trial  in 
criminal  actions.  Treating  it,  however,  as 
an  assignment  that  the  verdict  of  the  jury 
was  contrary  to  the  evidence  or  to  law,  we 
have  made  a  thorough  examination  of  the 
testimony,  with  the  result  that,  in  our  opin- 
ion, the  verdict  is  in  harmony  with  both  the 
law  and  tlie  facts. 

We  And  no  error. 
Judgment  affirmed. 


Ambrose  RUSSELL,  Appt^ 

V. 
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1.  Public  policy  doe*  not  forbid  a  eon- 
tract  by  a  porter  placed  In  charge  of  a 
sleeping  car  to  waive  his  right  of  action  for 
Injuries  caused  by  the  negligence  of  any  rail- 
road company  by  which  the  car  is  hauled, 
or  its  servants. 

S.  A  railroad  company  hanllnff  a 
•leoplniT  car  may  take  adrantaire  of  a 
contract  by  which  the  porter  in  charge  of 
it  contracts  with  the  sleeping  car  company 
to  waive  his  right  of  action  for  injuries 
caased  by  the  negligence  of  the  railroad  com- 
panies by  which  the  car  is  hauled. 

Note. — As  to  contract  between  express  com- 
pany  and  messenger  on  train  exempting  carrier 
from  liability,  see,  in  this  serlea  Louisville.  N. 
A.  &  C.  R.  Co.  v.  Keefer  (Ind.)  88  L.  R.  A.  04  : 
and  Pittsburg.  C.  C.  &  St.  L.  R.  Oo.  T.  liahoney 
(Ind.)  40  L.  R.  A.  101. 
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8.  Injnrles  from  nevllffenee  are  tn- 
eluded  la  a  contract  by  which  a  porter  of 
a  sleeping  car  company  releases  all  trans- 
portation companies  from  "all  claims  for  lia- 
bility of  any  nature  or  character  whatsoever 
on  account  of  any  personal  injury  •  •  • 
while  traveling  over  such  lines." 

(October  ^5,  1901.) 

APPEAL  by  plaintifl  from  a  judgment  of 
the  Superior  Court  for  Maiion  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defemdant's 
negligence.     Affinned, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ayres,  Jones^  A  HoUett  for  ap- 
pellant. 

Aiessrs.  Sanmel  O.  Piokeiui  and  Frank 
C.  Olive,  for  appellee: 

The  appellant  was  not  a  paesenger  within 
the  meaiiring  of  the  rule  of  pu<l>iic  policy 
which  denies  the  validity  of  oontracts  limit- 
ing the  iiaJ)ility  of  a  carrier  to  a  passenger 
for  negligence,  and  his  contract  of  employ- 
ment wi^h  the  Pullman  oompany,  by  which 
he  assumed  all  risks  incident  to  such  employ- 
ment and  service,  and  released  and  dis- 
charged his  employer  and  appellee  fzxym  all 
claims  for  liabiUty  of  any  nature  or  char- 
acter on  account  of  any  personal  injury  to 
him  while  l^raveling  over  appellee's  line  of 
railroad  in  such  employment  and  sei-vice,  is 
a  valid  contract,  and  defeata  his  right  o€ 
recovery  in  this  case. 

Louisville,  N,  A.  rf  C,  R,  Co,  v.  Keefer,  146 
Ind.  21,  38  L.  R.  A.  03,  44  N.  £.  706;  Pitts- 
burghf  C.  C,  d  8t,  L.  R.  Co.  v.  Mahonej/,  148 
Ind.  106,  40  L.  K.  A.  101,  46  N.  E.  017,  47 
N.  E.  464;  Baltimore  d  0.  8.  W.  R.  Co.  v. 
Voigt,  176  U.  S.  408,  44  L.  ed.  660,  20  Sup. 
Ct.  Rep.  385;  New  York  C.  R.  Co.  v.  Loch- 
uood,  17  Wall.  357,  21  L.  ed.  627;  Bates  ▼. 
Old  Colony  R,  Co.  147  Mass.  255,  18  N.  E. 
633;  Hosmvr  v.  Old  Colony  R  Co.  156  Mass. 
506,  31  N.  E.  652;  Robertson  v.  Old  Colony 
R.  Co.  156  Mass.  526,  31  N.  £.  650; 
Qrisuold  v.  New  York  d  N.  E.  R.  Co. 
53  Conn.  371,  55  Am.  Rep.  115,  4  Atl. 
261;  Coi/p  V.  Wabash,  St.  L.  d  P.  R. 
Co.  66  Mich.  Ill,  50  Am.  Rep.  374,  22  N.  W. 
215;  Blank  v.  Illinois  C.  R.  Co.  182  111.  332, 
55  N.  E.  332 ;  Bissell  v.  New  York  C.  R.  Co. 
25  N.  Y.  442,  82  Am.  Dec.  360;  Pouchcr  v. 
New  York  C.  R  Co.  49  N.  Y.  263,  10  Am. 
Rep.  364 :  Hartford  F.  Ins.  Co.  v.  Chicago,  hi. 
d  8t.  P.  R.  Co.  30  L.  R.  A.  193,  17  C.  C.  A. 
02,  36  U.  S.  App.  152,  70  Fed.  201;  Hartford 
F.  Ins.  Co.  V.  Chicago,  M.  d  8t.  P.  R,  Co.  175 
U.  S.  01,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33; 
Chicago  M.  d  8t.  P.  R.  Co.  v.  Wallace,  30 
L.  R.  A.  161,  14  C.  C.  A.  257,  24  U.  S.  App. 
580,  66  Fed.  506;  Pullman's  Palace  Car.  Co. 
V.  Missouri  P.  R.  Co.  115  U.  S.  587,  20  L.  ed. 
409,  6  Sup.  Ct.  Rep.  194;  Express  Cases,  117 
U.  S.  1,  sii5  nom.  Memphis  d  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  20  L.  ed.  791,  6  Sup.  Ct. 
Rep.  542 ;  Bughson  v.  Richmond  d  D.  R.  Co. 
2  App.  D.  C.  9». 

Dowlinff,  J.,  delivered  the  opinion  of  the 
court: 
This  was  an  action  by  the  appellant.  Am- 
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broee  Ruoeell,  agaiiMst  the  appellee,  the  Pitto- 
buTgh,  Gincinu&ti,  Chicago,  &  St.  Louis  Kail- 
way  Coaipany,  f<M'  an  injury  sustained  by 
appellant  whale  aoting  as  a  porter  upon  a. 
Pullman  sleeping  car  attached  to  appel- 
lee's pajssenger  train.  The  oocnplaint  al- 
leged that  on  the  21st  day  of  Augu^,  1898, 
appellee  mperated  a  railway  line  through  this 
state;  that  near  the  town  of  Cecnentville, 
Indiana,  a  side  track  ran  parallel  to  and  a 
few  'feet  from  the  side  of  tJie  main  track  of 
appellee's  line,  and  was  used  by  the  ap- 
pellee in  switching  and  operating  cars;  that 
on  the  said  date  appellant  was  employed  as 
a  porter  on  a  Pullman  coach  atitached  to  and 
ootuatituting  a  part  of  a  certain  passenger 
train  operated  by  the  appellee;  that  as  said 
passenger  train  was  moving  rapidly  over  the 
main  tracks  near  the  town  of  Cementville, 
and  passing  by  another  train  of  the  appellee 
upon  fhe  side  track,  the  appellant,  who  was 
at  the  time  seated  near  a  window  of  the  Pull- 
man coach,  was  suddenly  struck  by  a  door  or 
other  obstacle  which  the  appellee  had  care- 
leesly  allowed  to  project  from  the  train  of 
oars  upon  the  aide  track  or  from  its  right  of 
way  at  that  point;  that  the  said  projection 
entered  the  window  of  the  car  in  which  the 
appellant  was  seated,  and  struck  him  upon 
the  arm  and  elbow,  breaking  and  crushing 
them,  whereby  they  were  rendered  stiff,  sore, 
and  permanently  disabled.  The  oom.plaint 
denies  negligence  on  the  part  of  the  plaintiff, 
and  avers  tnat  the  accident  wns  occasioned 
wholly  by  reason  of  the  negligence  of  the 
appellee.  To  'the  complaint  the  appellee 
filed  aikswers  in  three  paragraphs;  the  first 
being  a  general  denial,  whidi  was  after- 
ward withdrawn.  The  second  paragraph  al- 
leged that  a  lATitten  contract  had  been  en- 
tered into  between  the  appellee  and  the  pull- 
man  Palace  Car  Company  by  which  the  latp 
tar  company  agreed  to  furnish  sleeping  cars 
to  be  used  for  the  transportation  of  pas^ 
sengens  over  the  road  of  appellee;  that  said 
Pullman  Palace  Car  Company  was  by  said 
agreement  entitled  to,  and  did,  collect  reve- 
nue from  all  passengers  using  its  cars,  that 
it  furnished  one  or  more  employees  upon  each 
of  such  cars,  w*ho  were  by  the  said  company 
carried  free  of  charge  over  the  road  of  the 
appellee.  It  was  further  stipulated  in  said 
agreement  that  in  the  event  cf  any  liability 
'  arising  against  the  said  railroad  company 
over  whose  railroad  said  cars  were  to  be  run, 
for  personal  injujy,  death,  or  otherwise,  of 
any  employee  of  said  Pullman  Palace 
Car  Company,  the  said  railroad  com- 
pany should  be  indemnified  for  said  lia- 
oility,  and  the  same  paid  by  said  Pull- 
man Palace  Car  Company.  The  an- 
swer then  alleged  that  the  appellant  at 
the  time  of  the  accident  was  an  employee  of 
the  Pullman  company,  in  charge  of  one  of 
that  company's  sleeping  cars,  and  was  be- 
ing hauled  in  said  car  in  compliance  with  the 
contract  above  referred  to;  that  he  had 
neither  paid,  tendered,  nor  agreed  to  pay, 
any  fare  for  his  passajre;  that  he  had,  prior 
to  the  injury  complained  of,  agreed  in  writ- 
ing with  said  Pullman  company  as  follows: 
''Fourth.  In  ooosideratioti  of  said  employ- 
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ment  and  wages,  I  undertake  and  bind  myself 
to  assume  all  risks  of  accident  or  casualtiasy 
by  railway  travel  or  otherwise,  incident  to 
such  employment  and  service,  and  hereby, 
for  myself,  my  heirs,  executors,  and  adminis- 
tiators,  or  legal  representativesi,  forever  re- 
lease, acquit,  and  discharge   said    PullmaA 
Palace  Car  Company,  its  assigns  and  legal 
representatives,  from  any  and  all  claims  for 
liability  of  any  nature  or  (diaracter  whatso- 
ever on  account  of  any  personal  injury  or 
death  to  me  in  such  employment  and  service. 
Fifth.  I  undertake  and  bind  myself  to  obey 
all  rules  and  regulations  of  the  transporlar 
lion  companies,  made  for  the  government  of 
their  own  emplovees,  over  whose  lines  the 
cars  of  said  Pullman  Palace  Car  Company 
may  operate,  while  I  am  traveling  over  said 
lines  in  the  employment  and  service  of  said 
Pullman  Palace  Car  Company;  and,  in  con- 
sideration of  said  employment    and  wages,. 
I  here4)y,  for  myself,  my  heirs,  executors, 
administrators,  or  legal  representatives,  forr 
ever  release,  acquit,  and  disdharge  any  and 
all  such  transportation  companies  from  all 
claims  for  liability  of  any  nature  or  char- 
acter whatsoever  on  account  of  any  personal 
injury  or  death  to  me  while  traveling  over 
such  lines  in  said  employment  and  service.*' 
The  answer  alleges  that  both  of  these  Srgree- 
ments  were  in  force  «ut  the  tame  of  the  acci- 
dent.    The  Uiird  paragrapli  of  answer  states 
substantially  the  same  facts  as  the  seoond, 
except  that  no  mention  is  made  of  the  writ- 
ten contract  between  the  appellee  and  the 
Pullman  Company  for  indeninity  by  the  lat^ 
ter  for  liabilities  for  the  injury  or  death  of 
its  employees.    To  these  two  paragraphs  of 
answer  the  appellant  filed  separate  demur- 
rers upon  the  ground  tha>t  neither  paragraph 
stated   facts   sufficient  to  constitute  a  de- 
fense to  appellant's    complaint,    which    de- 
murrers were  overruled,  and  exceptions  re- 
served.   On  appellant's  refusal  to  plead  fur- 
ther, judgment  was  rendered  in  favor  of  the- 
appellee.    The  appellant  assigns  for   error 
the  overruling  of  the  separate  demurrers  to 
the  second  and  third  paragraphs  of  answer. 
Counsel  have  discussed  both  these  rulings 
as  involving  the  same  questions,  and  we  shall 
so  treat  them. 

The  principal  question  here  presented  is- 
whether  a  contract  between  a  palace  car 
company  and  a  porter  having  charge  of  one- 
of  its  sleeping  cars  is  invalid  in  so  far  as  it 
attempts  to  exempt  transportation  com- 
padiies  over  whose  lines  the  coaches  of  the 
palace  car  company  are  being  run  from  ail 
liability  arising  from  their  negligence  and 
the  negligence  of  their  servants,  and  whether 
such  contract  may  be  pleaded  in  bar  of  an 
action  by  such  porter  against  a  transporta- 
tion company  for  an  injury  caused  wholly  by 
the  latter's  negligence.  The  decisions  of 
tliis  state  firmly  establish  that  a  common 
carrier  of  goods  or  passengers  cannot  eon- 
tract  with  a  customer  for  the  release  of  the- 
carrier  from  liability  resulting  from  the  lat- 
ter's  negligence.  Wright  v.  Cfaif,  6  Ind. 
416;  Ohio  d  M.  R,  Co,  v.  Belhy,  47  Ind^. 
471,  17  Am.  Rep.  719;  LouisviUe,  V. 
A.   d  0.  /e.   Co.   V.    Faylor,   126   Ind   126^ 
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25  N.  E.  869;  In9urance  Co.  of  V.  A.  v. 
Lake  Erie  d  W.  R.  Co.  152  Ind.  333, 
335,  53  N.  £.  382.  The  grounds  upon 
which  thia  prohibition  rests  are  variously 
stated  by  the  court.  It  has  been  said  that 
such  exenrptions  are  against  public  policy, 
that  the  public  is  interested  in  the  exercise 
of  care  and  diligence  on  the  part  of  the  car- 
rier,  that  it  ie  unreasona^bde  for  any  perreon 
or  corporation  to  oontract  for  the  privilege 
oi  being  negligent,  and  tliat  the  public  is 
concerned  with  the  life  and  security  of  every 
citizen.  The  fundamental  reason,  however, 
for  holding  oommosi  carriers,  such  as  the 
app^lee^  liable  for  the  results  of  their  neg- 
ligence notwithstanding  contracts  exempting 
them  therefrom,  is  tlmit  tihe  state  has  granted 
them  privileges  which  they  exercise  for  the 
benefit  of  the  public  In  return  for  these  the 
oommoo  carrier  impliedly  undertakes  to  use 
due  caxe  and  diligence  in  the  tranaportation 
of  botli  goods  Biod.  passengers.  This  being 
a  main  inducement  for  the  great  of  its  spe- 
cial rights,  the  carrier  cannot  by  any  spe- 
cial contra^  rid  itself  of  the  burden  of  re- 
spoosib&lity  whdch  is  one  d  the  ooDditione 
otf  its  creation.  Were  it  permitted  to  escape 
liability  by  entering  into  exonerating  agree- 
ments, its  position  of  advantage  over  its 
patrons  would  in  almost  every  instance  en- 
able it  to  force  froon  them  muoh.  stipulations 
as  it  desired,  and  the  object  of  the  state  in 
creating  the  carrier  would  be  virtually  de- 
feated ;  the  oa>rrier  thus  bein^  able  to  aban- 
don the  duty  imposed  upon  it  by  the  state. 
As  said  in  the  case  of  LouisvillCf  N.  A.  d  C. 
R,  Co.  y.  Faylor,  126  Ind.  126,  25  N.  E.  869, 
at  pase  130,  126  Ind.,  and  page  869,  25  N. 
£.:  "A  stipulaition  th«ut  the  oaxrier  shall 
not  be  bound  to  the  exercise  of  care  and  dili- 
gence is  in  effect  an  agreement  to  aiwolve  him 
from  one  of  the  essential  duties  of  his  em- 
I^oyment,  and  it  wouJd  be  suibversive  of  the 
very  object  of  the  law  to  permit  the  carrier 
to  exempt  himself  from  liability  by  a  stipu- 
lation in  his  contract  with  a  passenger  that 
the  latter  should  take  the  risk  of  the  negli- 
gence of  the  carrier  or  of  his  servants.  The 
kuw  will  not  allow  the  carrier  thus  to  aban- 
don his  obligation  to  the  puiblic,  and  hence 
all  stipulations  which  amount  to  a  denial  or 
r^udiation  of  duties  which  are  of  the  very 
essence  of  his  employment  will  be  regarded 
as  unreasonable,  contrary  to  public  policy, 
and  therefore  void."  In  Cleveland j  P.  d  A. 
R.  Co.  V.  Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
362,  at  p.  12,  19  Ohio  St.,  and  p.  365,  2 
Am.  Rep.,  the  court  says:  "Carriers  of  the 
class  of  the  plaintiff  in  error  axe  creatures 
oif  legislation^  and  derive  all  their  powers 
and  privileges  by  grant  from  the  public. 
They  eae  created  to  effect  public  purposes, 
as  well  as  to  subserve  their  own  interests. 
They  are  intended  by  the  law  of  their  crea^ 
tion  to  afford  increased  facilities  to  the  pub- 
lic for  the  carriage  of  persons  and  property, 
and  in  performing  this  offioe  they  assume  the 
character  of  public  agents,  and  impliedly  un- 
dertake to  employ  in  their  business  the  neces- 
sary degree  of  skill  and  care.  This  obliga- 
tion arises  from  the  public  nature  of  Uie 
employment,  and  is  founded  on  the  policy 
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of  the  law  for  the  protection'  of  the  persons- 
and  property  of  the  public,  which  must  of 
necessity  be  committed  to  a  very  great  extent 
to  the  care  of  public  carriers.  ...  It 
cannot  be  denied  that  pecuniary  liability 
for  negligence  promotes  care;  and,  if  public 
carriers  in  conducting  their  business  can> 
graduate  their  charges  so  as  to  discharge 
themselves  from  such  liability,  the  direct 
effect  will  be  to  encourage  negligence,  by  di- 
minishing the  motives  for  diligence."  Again, 
in  New  York  C.  JRL  Co.  v.  Lockwood,  17  Wall. 
357,  21  li.  ed.  627,  cited  by  the  appellant,  the 
Supreme  Court  of.  the  United  States  says,  at 
p.  377,  17  Wall.,  and  p.  639,  21  L.  ed.:  "In 
regulating  the  public  eetahliehmenit  of  com- 
mon carriers,  the  great  object  of  the  law 
was  to  secure  the  utmost  oare  and  diligence 
in  the  p^ormanoe  ol  their  important  du- 
ties,— ^an  object  essential  to  the  welfare  of 
every  civilized  oommunity.  Hence  the  com- 
mon-law rule  which  charged  the  common 
carrier  as  an  insurer.  Why  charge  him  as 
such?  Plainly,  for  the  purpose  of  raising 
the  most  stringent  motive  for  the  exercise  of 
carefulness  and  fidelity  in  his  trust.  In  re- 
gard to  passengers  the  highest  degree  of 
carefulness  and  diligence  is  expressly  exact- 
ed. In  the  one  case  the  security  of  the  most 
exact  diligence  and  fidelity  underlies  the  law, 
and  is  the  reason  for  it;  in  the  other  it  is 
directly  and  absolutely  prescribed  by  law. 
It  is  obvious  .  •  .  that  if  a  carrier  stip- 
ulate not  to  be  bound  to  the  exercise  of  care 
and  diligence,  but  to  be  at  liberty  to  indulge 
in  the  contrary,  he  seeks  to  put  off  the  es- 
sential duties  of  his  employment.  And  to 
assert  that  he  may  do  so  seems  almost  a  oon- 
tradietion  in  terms.  ...  Is  it  true  that 
the  public  interest  is  not  affected  by  individ- 
ual oontracts  of  the  kind  referred  to?  Is  not 
the  whole  business  community  atteoted  by 
holding  such  contracts  valid?  If  held  valid, 
the  advantageous  position  of  the  companies 
exercising  the  business  of  common  carriers 
is  such  Unat  it  places  it  in  their  power  to 
change  the  law  of  common  carriers  in  effect 
by  introducing  new  rules  of.  obligation.  The 
carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one 
individual  of  a  million.  He  cannot  afford 
to  higgle  or  stand  out  and  seek  redress  in 
the  courts.  His  business  will  not  admit  of' 
such  a  course.  He  prefers,  rather,  to  accept 
any  bill  of  lading  or  sign  any  paper  the  ear- 
ner presents,  often  .  .  .  without  know- 
ing what  the  one  or  the  other  contains.  In- 
most cases  he  has  no  alternative  but  to  do 
this»  or  abandon'  his  business.  .  .  .  If- 
the  customer  had  any  real  freedom  of  choice, 
if  he  had  a  reasonable  and  practicable  alter- 
native, and  if  the  employment  of  the  car- 
rier were  not  a  public  one,  charging  him  with 
the  duty  of  accommodating  the  public  in 
the  line  of  his  employment,  then,  if  the  cus- 
tomer chose  to  assume  the  risk  of  negligence, 
it  could  with  more  reason  be  said  to  be  his- 
private  affair,  and  no  concern  of  the  public. 
.  .  .  The  proposition  to  allow  a  public 
carrier  to  abandon  altogether  his  obligations 
to  the  public,  and  to  stipulate  for  exemptions^ 
that  are  unreasonable  a^  improper,  amount-- 
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ing  to  an  abdication  of  the  essential  duties 
of  his  entployment)  would  never  have  been 
entertained  by  the  sages  of  the  law.  .  .  . 
The  inequality  of  the  parties,  tlie  compoilsion 
under  which  Uie  customer  is  placed,  and  the 
obligations  of  the  carrier  to  the  public,  oper- 
ate with  full  force  to  devest  the  transaction 
of  validity." 

The  inquiry  remains,  Is  the  present  con- 
tract of  exemption  invalid,  aa  being  within 
the  tlieoa-y  of  the  rule  above  explained?  if 
it  is,  it  must  be  by  virtue  of  some  positive 
statute,  or  because  of  the  fact  that  it  is  an 
abandonment  by  tlie  carrier  of  a  public  duty. 
Ko  statute  applies,  for  the  recent  act  of 
the  legislature  (Acts  1001,  p.  515),  which 
may  possibly  include  similar  agreements, 
was  enncted  aiter  the  present  suit  was  insti- 
tuted, and  expressly  excepts  pending  litiga- 
tion from  its  operation.  In  determining 
whether  this  contract  is  invalid,  we  lay  out 
of  the  ease  all  consideration  of  the  question 
whether  the  appellant  was  being  carried 
gratuitously  or  for  hire.  The  law  is  well 
settled  that  mere  nonpayment  of  tare  or 
gratuitous  carriage  will  not  of  itself  deprive 
a  traveler  of  his  right  of  action  for  the  re- 
sult of  negligence  of  the  carrier.  Ohio  d  M. 
R.  Co.  V.  Selby,  47  Tnd.  471, 17  Am.  Rep.  719 ; 
Louisville,  S,  A.  d  C.  R.  Co.  v.  Faylor,  126 
Ind.  126,  25  N.  K.  869;  Philadelphia  d  R  R, 
Co.  V.  Derby,  14  How.  468,  14  L.  ed.  502; 
JacohuR  V.  mt.  Paul  d  C.  R,  Co.  20  Minn.  125, 
Oil.  110,  18  Am.  Rep.  360.  It  may  bs  that 
the  appellant  should  be  considered,  not  as  a 
licensee  carried  gratuitously,  but  as  a  per- 
son the  compensation  for  whose  carriage  was 
paid  by  th e  Pul  1  m an  com pany  wh<en  i  t  entered 
into  an  agreement  with  the  appellee  for  fur- 
nishing employees  upon  sleeping  cars.  See 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Ketohani, 
133  Ind.  340,  19  L.  R.  A.  339,  33  N.  E.  116; 
Orand  Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655, 
24  L.  ed.  635;  Miaaouri  P.  R.  Co.  v.  Ivy,  71 
Tex.  409,  1  L.  R.  A.  500,  9  S.  W.  340.  On 
the  other  hand,  the  fact  that  oom|>ensation 
has  been  paid  by  or  on  behalf  of  one  who  is 
being  carried  on  a  railway  ear  does  not  nec- 
essarily give  him  a  right  of  aotion,  even  for 
injuries  caused  by  the  carrier's  neijrligence. 
If  his  carriage  is  not  in  the  performance  of 
a  duty  imposed  upon  the  earner  by  law,  then 
it  will  depend  upon  the  terms  of  his  particu- 
lar contract  with  the  railroad  company 
whether  or  not  there  is  any  liability.  As 
said  in  the  c-a<se  of  Baltimore  d  O.  S.  W.  R. 
Co.  V.  Voigt,  176  U.  S.  498,  44  L.  ed.  560, 
20  Sup.  C^.  Rep.  385.  at  p.  505,  17G  U.  8., 
p.  666,  44  L.  ed.,  and  p.  387,  20  Sup.  Ct 
Rep.:  "It  must  not  be  forgotten  that  the 
right  of  private  contract  is  no  small  part  of 
the  libei-ty  of  the  citi/en.  and  that  the  usual 
and  most  importa.nt  functions  of  courts  of 
justice  is  rather  to  maintain  and  enforce 
contracts,  than  to  enable  parties  thereto  to 
escape  from  their  obligation  on  the  pretext 
of  public  policy,-  unless  it  clearly  appear 
that  they  contrnvene  public  right  or  the  pub- 
lic welfare."  In  the  case  of  Louiaville,  N.  A. 
d  C.  R.  Co.  V.  Keefer,  146  Ind.  21,  38  L.  R. 
A.  93.  44  N.  E.  796,  the  above  rule  was  strict- 
ly followod.  There  an  express  Diessenger  in 
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his  written  contract  with  the  American  Ex- 
press Company  agieed  to  assume  all  risks  of 
accidents  and  injuries  sustained  in  the  course 
of  his  employment^  whether  ocoasioned  by 
the  negligence  of  any  corporation  engaged 
in  opej-ating  any  railroad,  or  of  any  employee 
of  such  corporation.  The  only  compensation 
which  the  railway  company  was  to  receive 
for  carrying  the  expi'ess  messenger  was  that 
paid  by  the  express  company  to  it.  The  court 
held  that,  as  railroads  are  not  required  by 
law  to  accept  the  traffic  of  independent  ex- 
press companies,  they  are  not  guilty  of  a  de- 
parture  from  their  public  duty  in  availing 
themselves  of  a  contract  of  exemption  from 
liability  for  negligence  entered  into  between 
the  express  messenger  and  his  employer 
the  express  company.  As  stated  by  the 
court  (p.  26,  146  Ind.  p.  94,  38  L.  R.  A., 
and  p.  798,  44  N.  E.) :  "A  common  carrier 
may,  however,  become  a  private  carrier  or 
bailee  for  hire  where,  as  a  matter  of  accom- 
modation or  special  engagement,  he  under- 
takes to  carry  something  which  it  is  not  his 
business  to  carry."  See  the  cases  referred 
to  at  length  in  the  course  of  the  opinion. 
In  the  case  of  Pittsburgh,  C.  C.  d  St.  L.  R, 
Co.  V.  Mahoney,  148  Ind.  196,  40  L.  R.  A.  101, 
46  N.  E.  017,  47  N.  E.  464,  this  court  again 
held  valid  a  contract  e-xempting  the  railroad 
company  from  liability  for  its  negligence 
resulting  in  the  death  of  an  express  mes- 
senger carried  upon  its  train  under  a  special 
agreement  with  the  express  company.  At 
p.  200,  148  Ind.,  p.  103,  40  L.  H.  A., 
and  p.  018,  46  N.  E.,  the  court  says: 
"These  authorities  probably  sustain  the 
proposition  stated  when  applied  to  ex- 
emption against  negligence  in  the  discharge 
of  a  public  or  quasi  public  duty,  such  as 
that  owin|^  by  a  common  carrier  to  an  or- 
dinary shipper,  passenger,  or  servant.  In 
a  recent  decision  of  this  court,  howe\'«r,  that 
of  Louisville,  'N.  A.dC.  R.  Co.  v.  Keefer,  146 
Tnd.  21,  38  L.  R.  A.  93,  44  N.  E.  796.  we 
recognize  the  well-established  rule  that  rail- 
way companies,  although  public  or  common 
carriers,  may  contract  as  pri\"ate  carriers, 
such  as  that  of  transporting  express  matter 
for  express  companies,  as  such  matter  is 
usually  carried,  and  in  that  capacity  may 
properly  require  exemption  from  liability 
for  ne.!;Hgence  as  a  condition  to  the  obliga- 
tion to  carry," — citing  cases.  In  the  case 
of  Baltimore  d  O.  S.  TV.  R.  Co.  v.  Vo'gt, 
176  U.  R.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385,  arising  under  a  state  of  f^cts  similar 
to  those  in  the  Keefer  Case,  146  Ind.  21.  38 
L.  R.  A.  21.  44  N.  E.  796,  the  Supreme  Court 
of  the  United  States  held  the  carrier  exon- 
erated from  all  liability  to  the  express  mes- 
senger, because  of  a  special  contract  entered 
into  between  the  latter  and  the  exprcjw  com- 
pany. At  p.  512.  176  U.  S..  p.  567.  44  L. 
ed..'and  p.  390,  20  Sup.  Ct  Rep.,  the  court 
uses  the  following  language:  "It  is  evi- 
'lent  that  by  these  agreements  there  was  cre- 
ated a  very  diflferent  relation  between  Voigt 
and  the  railway  company  than  the  usual 
one  between  psfwemgers  and  railroad  com- 
panies. Here  there"  was  no  stress  brought 
^to  bear  on  Voigt  as  a  passenger  desiring 
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transportation  from  one  point  to  another  on 
the  railroad.  Hla  ooeupation  of  the  car, 
specially  adapted  to  the  uaes  of  the  express 
company,  was  not  in  pursuance  of  any  con- 
tract directly  between  him  and  the  railroad 
cocnpiLny,  but  was  an  incident  of  his  perma- 
nent employment  by  the  express  company. 
He  was  on  the  train,  not  by  virtue  of  any 
personal  contract  right,  but  because  of  a  con- 
tFact  between  the  companies  for  the  ex- 
clusive use  of  a  car.  His  contract  to  relieve 
the  companies  of  any  liability  to  him  or  to 
each  other  for  injuries  he  might  receive  in 
the  course  of  his  employment  was  deliber- 
ately entered  into  as  a  condition  of  securing 
hia  poeition  as  a  messenger.  Uis  position 
dries  not  resemble  the  one  in  consideration 
in  the  Lockwood  and  similar  oases,  where 
the  ^lypeiisation  from  liability  for  injuries 
was  made  a  condition  of  a  transportation 
whioh  the  passenger  had  a  right  to  demand, 
ajBd  which  the  railroad  oompanies  were  un- 
der a  legal  duty  to  furnish.  Doubtless,  had 
Voigt  only  dcelred  the  method  of  transpor- 
tation afforded  the  ordinary  passenger,  he 
would  have  been  entitled  to  the  rule  estab- 
lished for  the  benefit  of  such  a  passenger. 
But  this  he  did  not  desire.  He  was  not 
afiking  to  be  carried  from  Cincinnati  to  St^ 
Louie,  but  was  occupying  the  express  oar 
as  part  of  his  regular  employment,  and  as 
provided  in  a  contract  which,  as  we  have 
seen,  the  railroad  company  was  under  no 
l^fal  compulsion  to  enter  into."  This  state- 
meat  of  the  law  is  aipplieable  to  the  present 
case.  The  appellant  dad  not  occupy  the  po- 
sition of  an  ordinary  passenger  upon  appel- 
lee's train.  He  was  not  being  carried  upon 
any  journey  from  one  point  U>  another,  nor 
was  his  presence  incidental  to  the  shipment 
of  goods  which  the  carrier  was  bound  to  ac- 
cept, lie  occupied  the  sleeping  oar  as  a  part 
of  his  employment  with  the  Pullman  com- 
pany. His  was  not  a  position  of  disadvan- 
tage with  reference  to  the  appellee,  render- 
ing it  practically  impossible  for  him  to  re- 
ject the  terms  of  limited  liability  contained 
in  his  contraot  with  the  Pullman  company, 
He  might  have  dedined  to  enter  into  such 
an  employment,  and  returned  to  his  usual 
occupation,  described  in  the  complaint  as 
that  of  a  stationary  engineer  and  electrician. 
In  no  sense  was  the  appellee  bound  to  ac- 
cept the  appellant  upon  its  trains  solely  be- 
cause he  accompanied  a  palace  oar  tendered 
by  the  Pullman  company,  for  the  obvious 
ren£on  that  the  carrier  was  under  no  legal 
obligation  to  accept  and  haul  the  sleeping 
oar  itself.  Counsel  for  appellant  urge  the 
argument  that  it  is  customary  for  sleeping 
ears  to  be  attached  to  railway  trains,  thus 
affording  a  great  convenience  to  travelers, 
and  hence  the  oarrier  is  not  proceeding  out- 
side of  its  regular  business  in  accepting  such 
ooaches.  But  counsel  failed  to  di&tinjTuiah 
between  a  departure  from  the  legitimate 
business  of  a  carrier  and  the  doing  of  an 
act  which,  though  within  the  general  scope 
of  its  powers,  is  not  imposed  upon  it  as  a 
duty.  It  would  be  no  ground  for  an  action 
of  quo  warranto  against  a  railroad  corpo- 
ration that  it  has  transported  circus  cars  or 
o5  li.  R.  A.  17 


express  cars  over  its  lines,  or  that  a  street 
car  company  has  received  for  carriage  a  bag 
of  specie^  But  no  one  would  seriously  con- 
tend that  these  acts  are  such  as  the  carrier 
must  perform.  He  may  perform  them,  but 
if  he  refuse  he  cannot  be  proceeded  against 
as  for  a  violation  of  his  oommon-law  duty, 
if  he  does  agree  to  perform  them,  he  may 
stipulate  specially  how  far  his  liability  for 
negligence  sliall  extend.  Coup  v.  Wabash, 
iit.  L.  d  P.  H.  Co.  66  Mich.  Ill,  56  Am.  Rep. 
374,  22  N.  W.  215;  ICobertson  v.  Old  Colony 
H,  Co.  156  Mass.  526,  31  N.  £.  650;  Blank 
V.  lllinoia  C.  R.  Co.  182  111.  332,  55  N.  E. 
332.  Counsel  for  appellant  have  referred  lis 
to  no  case  holding  that  railroad  carriers 
must  receive  sleeping  cars  for  transportation 
ovei'  their  lines  in  connection  with  the  rail- 
road passenger  trains.  The  caae  of  Pull- 
man'a  Palace  Car  Co.  v.  Missouri  P.  R.  Co. 
1 15  U.  S.  587,  29  L.  ed.  490,  6  Sup.  Ct.  Rep. 
194,  assumes  that  no  such  duty  rests  upon 
the  common  carrier.  The  court  says  at  p. 
597,  115  U.  S.,  p.  502,  29  L.  ed.,  and  p.  199, 
6  Sup.  Ct.  Rep. :  "It  may  be,  as  is  also  al- 
lied, that  it  has  'become  indispensable  in 
the  conduct  of  the  business  of  a  railroad  com- 
pany to  run  on  passenger  trains,  sleeping 
iuid  drawing-room  cars,  with  the  conven- 
iences usually  aflTorded  by  such  cars  for  night 
travel;'  but  it  by  no  means  follows' that  the 
railway  is,  in  law,  obliged  to  arrange  with 
the  Pullman  company  for  such  aooommoda- 
tions.  .  .  .  The  business  is  always  done 
under  special  written  contracts.  These  con- 
tracts must  necessarily  vary  according  to  the 
special  circumatanoes  of  each  particular 
case." 

But  appellant  contends  that,  inasmuch  as 
appellee  was  not  a  p^^y  to  the  contract  ex- 
empting transportation  companies  from  lia- 
bility for  negligence,  it  cannot  take  advan- 
tage of  its  terms.  The  contract  referred 
generally  to  transportation  companies  over 
whose  lines  the  Pullman  company  should 
run  its  cars.  This  comprehended  the  appel- 
lee, and,  as  the  contract  was  prima  facie 
for  the  benefit  of  the  appellee,  it  will  be 
presumed  to  haive  accepted  its  provisions, 
and  it  may  now  claim  its  advantages,  as  one 
in  whose  interest  the  agreement  was  exe- 
cuted. There  was  sufficient  privity  shown 
between  the  appellant  and  the  appellee. 
Ransdel  v.  Moore,  153  Ind.  393,  405,  407,  53 
L.  R.  A.  753,  53  N.  E.  707. 

Wc  conclude,  therefore:  First,  that  the 
appellee  was  under  no  legal  duty  to  receive 
Dither  the  appellant  or  the  car  upon  which 
he  rode,  since  the  appellant  was  not,  and 
did  not  purport  to  be,  a  passenger,  but  oc- 
cupied the  sleeping  car  under  a  special  con- 
tract between  the  Pullman  company  and  the 
appellee:  second,  the  appellee  could  under 
the«)e  circumstances  oantract  specially  for  a 
release  from  all  liability  for  negligence 
towards  appellant;  third,  a  contract  df  re- 
lease made  between  the  appellant  and  the 
Pullman  company  inured  to  the  benefit  of 
the  appellee,  referred  to  generally  therein, 
and  its  provisions  can  be  taken  advantage 
of  by  the  latter  in  this  action.  i 

Appellant  next  argues  that,  even  if  a  con-, 
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tntct  for  exemption  from  liability  were  valid, 
this  particular  ooortnust  is  void,  because  the 
word  "nfigligence*'  is  not  used  in  the  exon- 
erating clause.  The  language  employed  is: 
^I  hereby  •  .  .  release,  acquit,  sjid  dis- 
charge any  and  all  such  tranapoctation  com- 
pandes  from  ail  claims  for  liability  of  any 
nature  or  character  whatsoever  on  account 
of  any  personal  injury  or  deajth  to  me  while 
traveling  over  suoh  lines  in  said  employment 
and  service."  This  provision  is  broad  enough 
to  include  injuries  resulting  from  the  ne^i- 
gence  of  the  appellee.  As  we  have  said,  con- 
tiucts  made  under  the  oircmmstaDces  of  the 
present  case  are  not  void  as  against  public 
policy,  and  the  same  rule  of  construction 
should  apply  to  them  ois  to  ordinary,  valid 
stipulations.  PHtahurg,  C.  0.  d  8t,  L,  R.  Co, 
V.  Makoney,  148  Ind.  196, 203, 40  L.R.  A.  101, 
46  N.  E.  917,  47  N.  £.  464.  In  the  follow- 
ing oases  the  language  of  exempting  the  com- 
pany from  liability  was  not  so  strong  as  in 
the  <Knrtraet  we  are  ooosidering,  yet  it  was 
held  to  include  negligence  by  neoessary  im- 
plication: Illinoia  C.  R,  Co,  v.  /2ead,  37 
111.  484,  87  Am.  Dec.  260;  Bates  v.  Old  Col- 
ony R,  Co.  147  Mass.  255,  17  N.  E.  633; 
Hosmer  v.  Old  Colony  R,  Co,  156  Mass.  506, 
81  N.  E.  652.  The  cases  cited  by  appellant, 
whan  carefully  examined,  «re  not  Incon- 
sistent With  this  interpretation.  In  New 
Jersey  Stecfn  Sav,  Co,  v.  Merchants^  Bank, 
6  How.  344,  12  L.  ed.  465,  the  provision  for 
exemption  was  in  a  shipping  oontract.  Suoh 
restnctiocis  being  against  public  policy,  as 
«lx>vs  shown,  when  found  in  agreements  for 
the  transportation  of  goods,  should  be  strict- 
ly oonstrued.  In  Rosenfeld  v.  Peoria,  D,  d 
E,  R,  Co,  103  Ind.  121,  53  Am.  Rep.  500,  2 
N.  E.  344,  the  lisibility  exemption  clause  was 
in  an  abbreviated  form  and  illegible  at  the 
time  the  shipper  received  the  oontraot;  he 
having  neither  seen  nor  understood  the  ab- 
breviations. It  was  held  there  was  no  ex- 
emption from  liability  for  negligence.  The 
foUowing  oases  from  the  New  York  court 
d  appeals  are  also  relied  upon  by  appel- 
lamt  as  establishing  the  necessity  for  a  rule 


of  strict  construction  in  the  ease  at  barr 
Wells  V.  Steam  Nav,  Co.  8  N.  Y.  376;  Blair- 
V.  Erie  R.Co,  66  N.  Y.  313,  23  Am.  Kep.  55; 
Mynard  v.  Syracuse,  B.  d  N.  7.  R.  Co.  71 
N.  Y.  180,  27  Am.  Kep.  28;  Holsapple  v. 
Rome,  W,  d  O,  R,  Co,  86  N.  Y.  275 ;  Nicholas 
v.  New  York  C.  d  H.  R.  R,  Co.  89  N.  Y.  370; 
Kenney  v.  New  York  C.  d  H.  R,  R,  Co,  125- 
N.  Y.  422,  26  N.  E.  626.  The  law  in  New 
York  has  long  been  that  contracts  oontain- 
ing  exemptions  from  liability  for  negligence 
are  valid,  tJhough  made  with  shippers  or  pas- 
sengers. As  a  reaotion  against  a  rule  which 
the  courts  of  that  state  regard  as  unfortu- 
nate, and  which  does  not  prevail  in  Indiana^ 
the  counter  doctrine  has  been  introduced, 
that,  unless  liahility  for  negligence  is  ex- 
pressly included,  it  will  not  l^  implied.  As 
the  rule  does  not  obtain  in  this  state,  the- 
cases  involving  the  exception  are  irrelevant* 
See  Pittsburgh,  C.  C.  d  St.  L.  R.  Co,  v.  Ma- 
honey,  148  Ind.  196,  200,  201,  40  L.  R.  A. 
101,  46  N.  E.  917,  47  N.  E.  464.  The  learned 
counsel  for  appellant  cite  the  case  of  Jone9 
V.  St.  Louis  S.  W.  R.  Co.  125  Mo.  666,  26  L. 
R.  A.  718,  28  S.  W.  883,  which  holds  that  a 
porter  upon  a  sleeping  oar  is  a  passenger 
entitled  to  protection  fiom  the  negligence  of 
the  transportation  company,  and  uii£  a  con- 
tract of  release  from  such  liability  is  no  bar 
to  his  recovery.  It  does  not  appear  from  the 
reported  decision  how  the  objection  to  the 
rcdease  arose,  and  the  discussioa  of  the  prop- 
osition here  involved  is  brief  and  unsatis- 
factory. The  oourt  assumes  that  the  same 
rule  applies  to  exprees  meesengers  and  to 
sleeping-car  porters;  but,  as  will  be  seen 
from  recent  decisions  in  this  state,  such  con- 
tracts as  the  present  are  valid  when  entered 
into  respecting  express  agents.  We  do  nofe 
regard  the  case  as  oontrolUng  in  its  author- 
ity, and,  even  were  it  appliodl>le  to  the  pres- 
ent controversy,  we  are  not  inclined  to  fol- 
low it. 

There  beting  no  error  in  the  action  of  the- 
lower  court  in  overruling  the  separate  de- 
murrers to  the  second  and  th-ird  paragraphs- 
of  answer,  the  judgment  is  a/firmed. 


IOWA  SUPREME  COURT. 


C.  8.  BRADSHAW,  Admr.,  etc.,  of  Georgia 
Frazier,  Deceased,  Appt., 

V. 

J.  M.  FRAZIER.  / 


( Iowa. 


) 


1.  Removlnar  a  tenant  from  the  leased 
preinlaes  in  -virl&iGh  he  and  hla  family 
are  llvlnv,  under  a  Judgment  of  forci- 
ble    entry    and    detainer,    on    a    cold    day, 


at  a  time  when  hla  child  Is  visibly  broken' 
out  with  measles,  la  an  abuse  of  legal  process 
which  will  render  the  landlord  liable  for  the* 
injurious  consequences  to  the  child,  although 
he  has  procured  a  certificate  from  her  physi- 
cian to  the  effect  that  removal  will  not  injure- 
her  health. 
2.  Nevllvence  on  the  part  of  the  par- 
ents of  a  aick  ehtld  in  carina:  for  it- 
after  it  has  been  removed  from  a  house 
through  the  owner's  abuse  of  process  under  a 
Judgment    of    forcible    entry   and    detainer 


Nora. — Liability  for  ejecting  Mick  tenant,  lodg- 
er, or  other  occupant  from  building  when 
right  of  occupancy  has  terminated, 

Bbadshaw  v.  Frazibb,  which  holds  that  the 
removal  of  a  tenant  from  leased  premises,  under 
a  Judgment  of  forcible  entry  and  detainer,  on 
a  cold,  raw  day,  while  the  tenant's  child  is 
visibly  broken  out  with  measles,  is  an  abuse 
at  process  which  will  render  the  landlord  liable 

L.  R.  A. 


for  the  death  of  the  child  resulting  therefrom, 
although  he  had  procured  a  certificate  from  a 
physician  to  the  effect  that  a  removal  would* 
not  Injure  her  health,  seems  to  be  the  first  case 
in  which  the  liability  for  ejection  of  a  sick 
tenant  has  been  passed  upon. 

In  McLaughry  v.  Porter,  86  Hun,  816,  33^ 
N.  Y.  Supp.  464,  a  wcHnan  was  removed  under 
a  warrant  of  dispossession  after  foreclosure  of 
a  mortgage,  and  in  an  action  brought  for  in- 
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against  its  parents  will  constitute  no  defense 
to  an  action  against  the  owner  for  causing 
Its  death,  which  results  from  the  exposure. 

(April  18,  1001.) 

APPEAJj  by  plaintiff  from  a  judgment  of 
t^e  District'  Oourt  for  Polk  County  in 
iavor  of  defendant  in  an  action  brought  to 
recover  damagee  for  negligentiy  causing  the 
death  of  pkdntiff's  intestates    Reveraw. 

Statement  by  Sherwin,  J. : 

Action  at  law  to  recover  damages  for  an 
SibiiBe  of  legal  process  alleged  to  have  caused 
the  death  of  the  plaintiff's  intestate.  There 
was  a  trial  to  a  jury,  wfaioh  resulted  in  a 
disagreement.  Afterwards^  upon  suggeetdon 
of  the  trial  court,  a  motion  was  filed  by  the 
defendant  for  a  directed  verdict*  based  upon 
the  evidence  submitted  at  the  former  trial. 
This  motion  was  sustained,  and  judgment  en- 
tered against  the  plaintiff.    He  appeals. 

Mesara.  Charles  J.  Donnelly  and  Jaa&es 
€.  Hume*  for  appellant: 

If  there  had  been  want  of  oare  or  atten- 
tion on  the  part  of  the  parents,  it  could  not 
be  imputed  to  the  child. 

Waltera  v.  Chicago,  &  L  d  P.  R.  Co.  41 
Iowa,  71. 

JSven  if  the  evidence  was  suffideat  to  raise 
a  doubt  upon  the  point,  it  was  a  doubt  to 
be  settled  by  the  jury. 

McLaury  v.  MoOregor,  54  Iowa,  717,  7  N. 
W.  91;  Whitaett  v.  Chicago,  R.  I,  d  P.  R, 
Co.  67  Iowa,  150,  25  N.  W.  104;  Mathewa  v. 
Cedar  Rapida,  80  Iowa,  459,  45  N.  W.  894; 
Tobeif  V.  Burlington,  C.  R.  d  'N.  R.  Co,  94 
Iowa,  257,  33  L.  R.  A  496,  62  N.  W.  761: 
Bamhart  v.  Chicago,  M,  d  St.  P,  R.  Co,  97 
Iowa,  654,  66  N.  W.  902;  Hoye  v.  Chicago 
d  N.  W,  R.  Co,  62  Wis.  666,  23  N.  W.  14; 
Moore  v.  Chicago,  St,  P,  d  K.  C.  R.  Co.  102 
Iowa,  595,  71  N.  W.  569. 

If  a  power  or  right  is  exercised  carelessly, 
wrongfully,  improperly,  and,  may  be,  ma- 
liciously, the  party  so  exercising  it  may  be 
liable  to  respond  in  damages,  direct  or  conse- 
quential, resulting  to  anmier  from  thus  ex- 
eoEcising  the  right  or  power. 

Slalten  v.  Dea  Moinea  Valley  R,  Co,  29 
Iowa,  148,  4  Am.  Rep.  205;  MoMUlin  v. 
Staples,  36  Iow«,  532;  Van  Pelt  v.  McOrato, 
4  N.  Y.  110. 

Processes  of  court  protect  neither  the  of- 
ficer who  executes  them  nor  the  party  who 
procures  their  execution,  where,  by  their  ma- 
licious, careless,  n^ligent,  or  improper  exe- 
cution, property  or  persons  Bire  injured. 

yiw  V.  Qoodhill,  95  Iowa,  282,  63  N.  W. 
701;  Jenner  v.  Joliffe,  9  Johns.  381;  Rogera 
T.   Bretcater,   5  Johns.    125;    8ny docker  v. 


Broaae,  51  111.  357,  99  Am.  Dec.  551;  Smith 
V.  Weeks,  60  Wis.  94,  18  N.  W.  778;  J/o- 
Laughry  v.  Porter,  86  Hun,  316,  33  N.  Y. 
Supp.  464;  Murray  v.  Mace,  41  Neb.  60,  59 
N.  W.  387. 

Every  party  has  a  right  to  assume  that 
an  ofiioer  will  proceed  to  execute  legal  pro- 
cess in  a  legal  manner,  and  if,  instead  of 
doing  so,  the  ofiicer  proceeds  illegally,  the 
party  is  not  responsible,  unless  be  partici- 
pates in  or  advises  the  abuser 

Clay  V.  Sandefer,  12  B.  Mon.  334;  Perrifi 
V.  Claflin,  11  Mo.  13. 

Where  the  mistake  of  the  officer  is  one 
of  fact,  and  the  party,  knowing  the  fact^ 
consents  to  take  the  benefit  of  the  officer's 
act;  or  where  he  counsels  the  act  which  cre> 
ates  the  liability  of  the  officer, — he  is  impli- 
cated to  the  same  extent  as  the  officer. 

Uyde  V.  Cooper,  26  Vt.  652;  Murray  v. 
Mace,  41  Neb.  60,  59  N.  W.  387;  Snydacker 
V.  Broaae,  51  111.  357,  99  Am.  Dec.  551;  Mo- 
Laughry  v.  Porter,  86  Hun,  316,  33  N.  Y. 
Supp.  464. 

Meaars.  MoHenrj  A  MoHenry  and  W* 
A.  OonnoUy,  for  appellee: 

The  rightfid  and  bona  fide  exercise  of  a 
lawful  power  oannot  afford  a  basis  of  action. 

MoMillin  v.  Staplea,  36  Iowa,  532;  Slatten 
v.  Dea  Moinea  Valley  R,  Co,  29  Iowa»  148, 
4  Am.  Rep.  205. 

In  executing  a  writ  of  possession  the  of- 
ficer may  enter  the  premises,  forcibly  if  nec- 
essary, and,  having  entered,  it  is  his  duty 
to  remove  all  property  as  well  as  the  per- 
son of  the  defendant,  using  as  little  force  as 
possible  in  order  to  effect  his  purpose. 

8  Am.  ft  Eng.  Enc  Law,  1st  ed.  178. 

The  malicious  abuse  of  the  legal  process 
is  where  a  party  employs  it  for  some  unlaw- 
ful object,  not  the  purpose  for  which  it  is 
intended  by  the  law  to  effect. 

1  Am.  ft  Eng.  Enc.  Law,  Ist  ed.  49 ;  Creaa- 
vjell  v.  Burt,  61  Iowa,  590,  16  N.  W.  730; 
Brigga  v.  Taylor,  28  Vt.  180;  Domian  ▼• 
Kane,  5  Allen,  38. 

Sherwin,  J.,  delivered  the  (pinion  of  the 
court: 

The  plaintiff  is  the  admini»traix>r  of  the 
estate  of  Georgia  Frazier,  deceased.  Georgia 
Frazier  was  the  daughter  of  the  defend- 
ant's son,  and  at  the  time  of  her  death  she 
was  twelve  years  old.  Her  father  was  dead, 
and  her  mother  had  remarried.  Her  step- 
father's name  was  Brown,  with  whom  and 
her  mother  she  was  living  at  the  time  of 
the  transactions  in  question  and  at  the  time 
of  her  death.  Mrs.  Brown  and  her  children 
bad  inherited  from  her  deceased  husband 
a  small  piece  of  land,  upon  which  there  was 
a  small  frame  house.     Before  her  marriaire 


juries  resnltlng  therefrom  she  claimed  that  she 
was  sick  at  the  time  of  her  removal ;  but  the 
fact  of  her  sickness  is  not  considered  at  all 
by  the  court  in  rendering  Its  decision. 

McHogh  V.  Schlosser,  159  Pa.  480,  23  L.  B: 
A.  574,  28  Atl.  291,  holds  that  a  hotel  keeper 
who  compels  a  guest  while  sick  to  leave  the 
hotel  without  adequate  covering  on  a  cold, 
rainy  day,  and  who  knowingly  leaves  him  on  the 
pavement  In  a  stream  of  melting  Ice  and  snow, 

55  L.  R.  A. 


Is  Uablo  for  his  death  resulting  therefrom  If  It 
Is  reasonable  to  suppose  that  death  might  fol- 
low such  sudden  exposure  to  one  In  his  condi- 
tion. This  seems  to  be  the  only  decision  as  to 
the  liability  of  an  Innkeeper  expelling  a  sick 
guest  from  his  Inn  or  hotel. 

For  the  liability  of  landlord  to  tenant  gen- 
erally for  forcible  expulsion  after  the  termina- 
tion of  the  tenancy,  see  note  to  Allen  ▼.  Kelly 
(R.  I.)  16  L.  R.  A.  798.  J.  H.  U. 
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to  Brown,  Mrs.  Frazier  had  rented  the  house 
on  this  Vand  to  the  defendant^  Frazier,  her 
father-in-law,  taking  his  note  for  $30  in  pay- 
ment of  the  rent.  His  lease  expired  in  the 
spring  of  1807.  In  June,  1896,  Mrs.  Frazier 
and  Mr.  Brown  were  married.  In  Augudt 
following  the  house  was  vacant,  and  Brown 
and  his  family  moived  into  it.  Before  do- 
ing so,  however.  Brown  had  attempted  to 
arrange  with  the  defendant  for  occupying  it, 
but  the  defendant  demanded  the  payment  of 
$30  rent,  and  they  never  came  to  any  agree- 
ment on  the  subject.  After  the  family 
moved  into  the  house  Brown  and  the  defend- 
ant had  several  altercations  o<V6r  the  mat- 
ter, but  Brown  would  neither  pay  rent  nor 
vacate.  The  defendant  brought  an  action 
of  forcible  entry  anddetainer  against  Brown, 
and  obtained  a  judgment  therein  about  the 
1st  oi  September,  1896.  Somewhere  from 
the  7th  to  tlie  9th  of  the  month  a  writ  of  re^ 
moval  was  issued  on  the  judgment,  and 
placed  in  the  hands  of  a  constaiile  for  serv- 
ice. The  defendant  went  witb  the  office  to 
the  house,  and  remained  there  until  the 
family  were  ejected  therefrom.  Georgia 
Frazier  had  for  some  days  before  the  ejection 
been  sick  with  the  measles.  The  defendant 
knew  of  her  sickness,  knew  that  her  condi- 
tion had  been  such  that  it  waa  not  safe  to 
move  her  before,  and  had  caused  his  attorney 
to  procure  a  certificate  from  her  attending 
physician  that  she  had  so  far  recovered  that 
removal  from  the  premisee  would  not  injure 
her  health.  The  evidence  fairly  shows  that 
the  real  purpose  in  procuring  this  certificate 
waa  to  convince  the  officer  who  was  expected 
to  make  the  ejectment  that  it  could  safely 
be  done.  When  the  defendant^  with  the  con- 
stable and  the  poese  which  the  defendant 
himself  had  collected  to  aooompany  them, 
arrived  at  the  house.  Brown  was  away,  but 
Mrs.  Brown  and  her  children  were  there. 
Georgia  was  able  to  ait  up  for  a  short  time 
only,  and  waa  still  badly  broken  out,  the 
eruptions  being  plainly  visible  on  the  exposed 
part  of  her  person.  The  evidence  tends  to 
prove  that  the  day  waa  cloudy,  cold,  and 
raw,  with  considerable  wind.  The  defend- 
ant immediately  ordered  the  oonetable  to 
eject  the  entire  family.  Mrs.  Brown  told 
him  that  Georgia  was  too  sick  to  be  moved, 
and  asked  that  they  be  permitted  to  stay  on 
her  account,  but  to  the  mother's  plea  for  her 
sick  child,  his  own  flesh  and  blood,  he  turned 
a  deaf  ear,  and  still  insisted  upon  the  prompt 
execution  of  the  court's  mandate.  The  only 
lire  in  the  house  was  then  put  out  with 
water.  After  this  was  done,  the  constable, 
notwithstanding  the  repeated  orders  of  the 
defendant  to  proceed  with  the  discharge  of 
his  supposed  duty,  told  Mrs.  Brown  that  he 
would  not  put  them  out  until  her  husband 
came.  The  husband  returned  ahout  an  hour 
thereafter,  and  upon  his  return  the  eject- 
ment  was  completed.  Georgia  was  wrapped 
in  a  shawl,  and  heavy  stockings  were  drawn 
over  her  feet  by  her  mother,  and  she  went 
into  the  yard  with  the  household  goods.  Her 
mother's  efforts  to  have  her  taken  into 
neighboring  houses  were  without  avail,  be- 
:>5  L.  R.  A. 


cause  of  the  oontagioua  nature  of  her  af- 
fliction. After  remaining  in  the  yard  about 
an  hour  and  a  half,  she  was  taken  in  a  buggy 
to  the  house  of  an  aunt,  5  miles  distant.  Be- 
fore starting  for  the  aunt's,  she  complained 
of  being  cold  and  sick,  and  from  that  time 
she  declined  rapidly,  until  death  relieved 
her,  some  nine  or  ten  days  thereafter.  The 
facts  whidi  we  have  narrated  all  find  sup- 
port in  the  record  before  us.  That  her  deaUi 
was  caused  by  this  exposure  in  the  cold  house 
and  in  the  yard  find  abundant  support  in 
the  evidence,  and  the  controlling  queecion 
we  have  for  determination  is  wbetlier  the 
facts  reciited,  if  true,  are  sufficient  to  sup- 
port a  finding  that  there  was  an  abuse  of 
process  in  this  ease. 

We  are  clearly  of  the  opinion  that  they 
are.  It  is  conceded  that  the  writ  of  removal 
was  lawful,  and,  on  the  other  hand,  it  is 
virtually  conceded  that  there  may  be  cases 
where  damages  may  be  recovered  for  an 
abuse  in  the  service  or  execution  of  the  writ. 
Numerous  cases  may  be  found  in  the  books 
where  it  is  held  an  abuse  of  process,  render- 
ing the  officer  liable  for  damages,  to  handle 
gcmds  in  a  rough  and  improper  manner,  or 
to  wholly  or  partially  destroy  them.  8ny- 
dacker  v.  Brosae^  51  111.  357,  99  Am.  Dec 
651;  Murray  v.  J/oce,  41  Neb.  60,  69  N.  W. 
387;  Cooley,  Torts,  462.  It  is  an  abuse  of 
lawful  process  *'if,  after  an  arrest  upon  civil 
or  criminal  process,  the  party  arrested  is 
subjected  to  unwarrantable  insult  and  in- 
dignities, is  treated  with  cruelty,  is  depi'ived 
of  proper  food,  or  is  otherwise  treated  with 
oppression  and  undue  hardship.''  Wood  v. 
Gmoefi,  144  Maes.  366,  59  Am.  Rep.  95,  II 
N.  E.  567;  Smith  v.  Weeks,  60  Wis.  94,  18 
N.  W.  778;  McLaughry  v.  Porter,  86  Hun, 
316,  33  N.  Y.  Supp.  464.  See  also  Slat  ten 
V.  Des  Moines  Valley  R.  Co.  29  Iowa,  148, 
4  Am.  Rep.  205. 

Our  own  statute  so  far  protects  the  de- 
fendant in  cases  of  this  kind  as  to  provide 
that  no  removal  shall  be  made  except  in  the 
daytime.  Probably  no  Iowa  lawmaker  ever 
conceived  the  idea  that  a  writ  would  be 
executed  at  the  expense  of  a  human  life, 
and  consequently  our  statute  is  free  from 
the  imputation  that  such  a  prohibitory  act 
would  create.  But,  without  such  a  statute, 
there  can  be  no  doubt  that  the  law  will  more 
carefully  guard  the  health  of  a  human  being 
than  it  will  personal  property;  otherwise,  it 
would  not  deserve  the  respect  of  the  mean- 
est inhahitant  of  the  state.  Nor  is  the  cer- 
tificate oi  the  physician  which  we  have  re- 
ferred to  a  legal  shield  for  the  defendant. 
The  evidence  is  conflicting  as  to  when  it  was 
issued  in  fact,  and  as  to  the  examination 
made  by  him  before  issuing  it.  It  was  prop- 
er for  Uie  jury  to  consider  it  in  determining 
the  issues  presented,  but  the  court  should 
not  say,  as  a  matter  of  law,  that  it  was  a 
complete  defense.  It  is  claimed  there  was 
^contributory  negligence  on  the  part  of  the 
parents  of  the  deceased  girl,  and  on  the  part 
of  the  relative  with  whom  she  remained  for 
a  few  days  after  the  ejectment.  This  is  not 
a  defense  in  this  case.     Wymore  v.  Mahaska 


1901. 
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County,  78  Iowa,  390,  6  L.  R.  A.  545,  43  N. 
W.  264. 

Nor  waa  it  a  ground  in  the  motion  for  a 
directed  verdict.  If  the  defendant  partici- 
pated in  the  uulawf  al  action  of  the  constable, 
he  is  responsible  for  its  consequence.  Cool- 
ey,  TorU,  46S;  Byde  v.  Cooper,  26  Vt.  652. 

There  was  sufficient  evidence  to  take  this 
case  to  the  jui^,  and  the  court  erred  in  di- 
recting or  finding  a  verdict  for  the  defend- 


The  judgment  is  therefore  reversed. 


Amy  L.  WRIGHT 

V. 

E.  H.  WRIGHT,  Appt. 


i Iowa. 


) 


1.  Ufarrlaire   Is  m  svlBclent  conafderm- 

lion  to  support  a  promise  by  the  groom's 
faihcr  to  maintain  the  bride  and  her  child  In 
case  the  groom  fails  to  do  so. 

2.  A  eontract  by  a  man  to  support  a 
ifroDinn  who  Is  about  to  marry  his  son,  in 
case  the  son  fails  to  do  so,  is  not  contrary  to 
public  policy. 

8«  An  Rvrecmcnt  to  furnish  a  home  for 
m  'woman  about  to  marry,  and  her  child, 
and  properly  provide  for  her  and  the  child. 
In  case  the  husband  falls  to  do  so,  will  ex- 
tend to  furnishing  a  home  in  which  to  live 
and  provisions  and  clothing,  taking  Into  ac> 
count  her  ability  to  cook  the  food  and  do  the 
necessary  sewing,  without  regard  to  the  kind 
of  home  and  support  which  the  husband 
would  be  expected  to  furnish  from  his  clr- 
comstances  In  life. 

4.  Addlnv  the  number  of  vreelcs  for 
which  recovery  is  to  be  had*  about 
which  there  Is  no  controversy,  to  a  verdict 
fixing  the  s mount  to  be  allowed  per  week  un- 
der a  contract  for  support,  is  a  correction  of 
a  mere  formal  defect,  which  may  be  made 
after  the  jury  has  sealed  the  verdict  and  sep- 
arsted. 

6.  In  a  snit  upon  a  contract  to  support 
plaintiff  In  case  her  husband  falls  to  do  so, 
evidence  Is  admissible  as  to  the  husband's 
treatment  of  plaintiff  prior  to  bis  abandon- 
ment of  her. 

C,  A  statute  forblddlnflT  husband  and 
wife  to  testify  as  to  any  communication 
made  by  one  to  the  other  while  married  does 
not  preclude  testimony  of  statements  had.  in 
connection  with  conduct  showing  the  hus- 
band's treatment  of  the  wife»  and  explanatory 
of  It  simply. 

(October  10,  1001.) 

APPEATj  by  defendant  from  a  judgrment  of 
the  District  Cooirt  for  Wapello  County 
in  favor  of  plaintifT  in  an  action  brought  to 
enforce  a  contract  to  support  plaintiff.  Af- 
firmed. 

Staterrent  by  OlTeii,  Ch.  J.; 

Plaintiff  states  as  her  cause  of  action,  In 


NoTB. — For  marriage  as  sufficient  considera- 
tion to  supiMirt  contract,  see  cases  In  note  to 
Hsmer  v.  SIdway  (N.  Y.)  12  L.  R.  A.  on  page 
464  :  also  McNutt  v.  McNntt  (Tnd.)  2  L.  R.  A. 
872 :  and  Boggess  v.  Richards  (W.  Vs.)  26  L. 
R.  A.  537. 

65  L.  R.  A. 


substance,  aa  follows:  That  on  and  prior 
to  October  17,  1805,  she  was  unmarried; 
that  on  April  18,  1894,  she  gave  birth  to  a 
son,  of  whom  Ed.  Wrisli<t,  son  of  the  defend- 
ant, was  the  father.  That  aJbout  October  17, 
1895,  the  plaintiff  and  eaid  £d.  Wright  en- 
tered into  a  written  oontract  to  marry,  by 
which  said  Wright  acknowledged  said  child 
as  his  son.  That  at  the  same  time,  and  as 
a  part  of  the  same  transaction,  the  defend- 
ant executed  a  contract  in  writing  as  fol- 
lows: "1,  £.  H.  Wright,  father  of  Edward 
Wiight,  the  party  of  the  first  part  to  the 
foregoing  contract,  hereby  agree  by  and  with 
Amy  l^retta  Thomas,  the  party  of  the  sec- 
ond poa-t,  that  if  she  shall  marry  said  Ed- 
ward Wright  on  this  day,  and  perform  the 
duties  of  a  wife  to  said  Edward  Wriglit  to 
the  beat  of  her  ability,  and  said  Edward 
Wright  sffiould  forsake  her  or  her  child,  Ed- 
ward Wayne  Wright,  referred  to  in  the  fore- 
going contract,  within  five  years  from  this 
date,  or  during  said  period  should  refuse  or 
wilfully  neglect  to  properly  provide  for  her 
and  said  child,  then  I  will  furnish  a  nome 
for  her  and  said  child,  and  properly  provide 
for  her  and  said  child,  until  five  years  from 
this  date."  Plaintiff  alleged  that,  in  eon- 
sideration  of  and  in  compliance  with  said 
cootract,  srhe  married  Ed.  Wright,  and  has 
ever  since  performed  all  the  duties  of  a  wife 
to  him;  that,  notwithetandinsr,  the  said  Ed. 
Wright  about  January  1,  1897,  forsook  and 
abandoned  her  and  said  child,  and  ever  since 
has  refused  and  wilfully  neglected  to  provide 
for  the  plaintiff  and  said  child  and  to  live 
with  plaintiff,  though  frequently  requested 
to  do  so;  that  plaintiff  notified  the  defend- 
ant that  £d.  WrigHt  bad  foraaken  her  and 
aaid  child  and  re^usod  and  wilfully  neglected 
to  provide  for  them,  and  demanded  that  the 
defendant  furnish  thetn  a  proper  and  suit- 
able home  and  support,  which  he  refuses  to 
do:  that,  because  of  the  failure  of  said  Ed. 
W>ight  and  of  the  defendant  to  provide  for 
her  and  said  child,  the  plaintiff  has  done  so 
from  January  1,  1897,  to  Septeml>er  5,  1898, 
which  waa  of  the  value  of  $7  per  week, 
amoruntin^  to  $652,  for  which  she  asks  judg- 
ment. The  defendant  answered  denying  gen- 
erally, and,  upon  triaJ  had,  verdict  and  judsr- 
ment  were  rendered  in  favor  of  the  plaintiff 
for  $280  and  costs.'   The  defendant  appeala, 

Messrs,  Steok  A  Smith  for  appellant. 
Messrs.  MeElroy  A  MeElroy  and  W.  S. 

CoeHf  for  appellee: 

Marriage  is  a  consideration  of  tihe  highest 
value,  and  any  contract  or  promise  which 
brings  about,  or  he^ps  to  bring  about,  a  mar- 
riage is  binding  when  the  marriage  has  taken 
place,  although  it  is  invalid. 

14  Am.  &  Eng.  Enc.  Law,  p.  544;  6  Am. 
k,  Eng.  Enc.  Law,  2d  ed.  p.  724. 

If  a  person  is  induced  to  marry  by  the 
promise  or  oonveyance  of  a  third  party,  the 
marriage  constitutes  a  valuable  considera- 
tion for  it,  and  this  whether  the  promise  or 
conveyance  is  made  upon  condition  that  the 
promisee  or  grantee  shall  marry  any  partic- 
ular woman,  or  merely  tihat  he  shall  marry 
without  restriction  upon  his  choice. 
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6  Am.  &  Eng.  Eno.  Lew,  2d  ed.  p.  726; 
May  V.  May,  55  111.  App.  488;  Thoitipaon  ▼. 
ST/iompson,  17  Ohio  St.  649;  Johnston  y. 
Dillia/rd,  1  Bay,  232 ;  (Jains  v.  Jones,  6  Yerg. 
249. 

A  contract  to  pay  money  upon,  but  not  in 
oonaideration  of,  the  marital  infidelity  of  the 
promdeor  is  not  invalid  when  ilta  object  is 
to  benefit  the  injured  Bpouse. 

Greenhood,  Pub.  P(d.  p.  482;  Wyant  v. 
Lesher,  23  Pa.  338. 

The  use  of  abusive  language  by  one  to  an- 
otheo'  is  a  verbal  «u>t,  norti  a  oommumoa/tion. 

Hanhs  v.  Van  Oarder,  59  lowa^  179,  13  N. 
W.  103;  Oiddings  v.  lotoa  8wo,  Bank,  104 
Iowa,  676,  74  N.  W.  21;  Richards  v.  Burden, 
31  Iowa,  305;  Russ  v.  The  War  Eagle,  14 
Iowa,  363;  Parcell  v.  McReynolds,  71  Iowa, 
623,  33  N.  W.  139;  Blake  y,  Graves,  18  Iowa, 
312;  State  ▼.  Chambers,  87  Iowa»  1,  63  N.  W. 
1090. 

Where  a  sealed  verdict  is  found  informal, 
the  jury  may  be  afterwards  directed  to  re- 
tire and  put  it  in  form. 

Bass  V.  Hanson,  9  Iowa,  663;  Tifield  v. 
Adams,  3  Iowa,  487;  Higley  v.  Newell,  28 
Iowa,  516. 

A  jury,  after  returning  a  sealed  verdict 
Jtnd  separating,  will  be  permitted  to  correct 
.an  error  in  the  amount  which  is  caused  by 
An  omission. 

Hamilton  v.  Barton,  20  Iowa,  505;  Miller 
T.  M<ibon,  6  Iowa,  456;  Roberts  v.  Roberts, 
■91  Iowa,  228,  59  N.  W.  26. 

Giveii,  Ch.  J.,  deliveired  the  opinion  of 
the  court: 

'      1.  Appellant's  first  contention  is  that  the 
contract  sued  upon  is  "void  for  want  of  con- 
sideration, and  as  being  contrary  to  public 
policy."    It  is  said  th«ut  the  delendant  de- 
rives no  benefit,  and  that  there  was  no  con- 
sideration moving  from  the  plaintiff  to  him. 
PlauxtifT's  promise  was  to  marry,  and  to  per- 
form liie  duties  of  a  wife  to,  the  defendant's 
flon.    In  14  Am.  &  Eng.  Enc  Law,  p.  544, 
under  title  Marriage  Settlement,  it  is  said: 
**The  consideration  of  such  a  contract  may  be 
any  valuable  consideration,  reciprocal  stipu- 
lations, or  the  marxia^e  itself.     Marriage  is 
a  consideration  of  the  highest  value^  and  any 
contract  or  promise  which  brings  about  or 
helps  to  bring  about  a  iharriage  is  binding 
when  the  marriage  has  taken  place,"  etc  In 
Michael  v.  Morey,  26  Md.  239,  90  Am.  Dec. 
106,  it  was  held  that  "the  consideration  of 
marriage  is  a  valuHible  consideration,  and 
not  only  sustains  covenants  in  favor  of  the 
wife  and  the  issue  of  the  marriage,  but  also 
covenants  for  settlements  in  favor  of  chil- 
dren of  a  former  marriage  as  a  moral  oon- 
ftidcration."     In  6  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  726,  it  is  said:     "If  a  person  be  in- 
duced to  marry  by  the  promise  or  conveyance 
of  a  third  party,  the  marriage  constitutes 
a  valuable  consideration  for    it;    and    this 
whether  the  promise  or  conveyance  be  made 
upon  condition  that  the  promisee  or  grantee 
shall  marry  any  particular  woman,  or  mere- 
ly that  he  shall  marry,  without  restriction 
upon  his  choice."    There  was  ample  consid- 
eration for  the  promise  of  the  defendants 
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This  contract  wias  not  in  restraint,  but  in 
encouragement,  of  marriage.  In  Greenhood, 
Pub.  P(£.  482,  it  is  stated  as  the  rule:  "A 
contraot  to  pay  money  upon,  but  not  in  con- 
sideration of,  the  marital  infidelity  of  the 
promisor,  is  not  invalid,  when  its  object  is 
to  benefit  the  injured  spouse^"  In  Wyant  ▼. 
Lesher,  23  Pa.  338,  A  gave  a  bond  to  his  ex- 
pectant wife's  father,  conditiofied  that  he 
should  "treat  .  .  .  [her]  'as  a  loving 
and  affectionate  husband  oughttodoandnot 
desert'"  her,  and  iff  be  «houild  "maJtreat, 
abuse,  or  desert  .  .  .  [her],"  he  and  hts 
surety  would  pay  to  her  father  the  sum  of 
$500  for  the  use  of  the  wife  and  her  heirs. 
The  court  said :  "I  see  no  more  tendency  in 
such  a  ccmtract  as  this  bond  to  disturb  the 
harmony  of  conjugal  life  than  in  a  marriage 
settlement,  or  in  articles  entered  into  after 
marriage,  looking  to  a  future  sepaiiation. 
This  husband  stipulated  simiply  for  tne  per- 
formance oi  his  duty,  and  a  faithful  dis- 
charge of  that  wfeLS  the  surest  way  to  pre- 
serve peace  in  the  family.  Among  the  most 
imperative  of  the  duties  assimied  in  the  mar- 
riage contract  were  the  support  and  main- 
tenance of  his  wife  eaid  child,  and  for  these 
it  was  prudent  in  her  father  to  extract  from 
him  ft  security  additional  to  his  marriage 
vow."  As  we  have  said,  it  wbs  wise  and 
timely,  under  the  circumstances,  that  the 
plaintiff  should  exact  this  guaranty  of  a 
bupport  in  case  of  desertion  and  neglect  by 
her  husband.  The  contract  is  not  against 
public  policy. 

2.  Seveful  witnesses  were  permitted  to  an- 
swer the  following  question  over  defendant's 
objections :  "What  would  be  the  reasonable 
expense  for  furnishing  plaintiff  a  home  in 
which  to  live,  and  provisions  for  herself  and 
her  cftiild  and  clothing,  taking  into  consider- 
ation the  fact  that  she  would  be  able  to  cook 
the  food  that  they  might  need,  and  do  such 
sewing  as  would  be  necessary  and  essential 
in  making  garments  for  their  lise?"  Appel- 
lant insists  that  it  was  only  such  a  home 
and  support  as  plaintiff's  husband  in  his 
oircumsbances  ajid  condition  in  life  would 
be  expected  to  furnish  her.  The  question 
does  not  imply  any  better  home  or  support 
than  it  was  tiie  duty  of  the  husband  to  pro- 
vide. Defendant's  agreement  is  that,  in  the 
event  that  the  husband  refuses  or  wilfully 
neglects  to  properly  provide  for  his  wife 
and  child,  "then  I  will  furnish  a  home  for 
her  and  said  child,  and  properly  provide  for 
her  and  said  child,  until  five  years  from  this 
date."  The  question  contemplates  no  more 
than  the  plaintiff  is  entitled  to  under  this 
agreement  in  case  of  abandonment  and  neg- 
lect by  her  husband.  There  was  no  error 
in  the  ruling. 

3.  At  the  close  of  the  testimony  the  de- 
fendant moved  for  a  verdict  on  the  ground 
that  there  was  no  evidence  that  plaintiff's 
husband  had  forsaken  her  and  her  child,  or 
refueed  or  wilfully  neglected  to  provide  for 
them,  a.nd  complains  that  his  motion  on  this 
ground  was  overruled.  This  issue  was  prop- 
erly submitted  to  the  jury  under  the  evi- 
dence, and  we  think  the  jury  was  warranted 
in  finding  thereon  as  it  did.    The  court  in- 
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■fltructed  that  plaintiff  muflt  show  th»Jt  she 
demanded  of  the  defesMlaiit  that  he  furnish 
«  home  for  her  and  her  child,  and  properly 
jM-oi^ide  for  them,  and  tha4;  he  refused  to  do 
ao.  Appellant  insiata  that  the  evidence  doea 
not  show  a  refusal.    This  issue  aJao  was 

Sroperly  submitted  to  the  jury,  and  their 
nding  has  auch  suppoit  that  we  should  not 
disturb  the  verdict  on  this  gxxnuid. 

4.  When  the  jury  retired  to  consider  the 
verdict^  it  was  a^eed  between  the  parties 
that)  if  the  jury  did  noit  find  a  verdict  before 
y  o'ciodc  p.  M.  of  that  day,  they  might  seal 
their  verdict  and  separate,  and  report  in  the 
following  morning.  The  jury  agreed  about 
10  P.  M.,  sealed  their  verdict,  separated,  and 
reported  in  court  at  9  o'clodc  the  following 
morning,  and  when  the  verdict  was  opened 
it  was  in  form  as  follows:  "Wei,  the  jwry, 
find  for  the  plaintiff,  and  assess  the  damages 
«t  $5  per  week."  The  oourt^  over  the  objec- 
tiodi  fk  the  defeadant^  inartructed  the  jury, 
in  writing,  "to  retire  and  deteormine  the  num- 
ber of  weeks  that  the  plaintiff  is  entitled  to 
recover  for  in  this  case."  The  jury  retired, 
And  afterwards  returned  with  the  formei* 
▼erdict>  with  the  words  "for  eighty-seven 
weeks,  $435.00,"  added  thereto.  Appellant 
concedes  that  this  court  has  held  that  a  jury, 
aiter  returning  a  sealed  verdiot,  may  be  per- 
mitted to  correct  some  formal  error,  but  con- 
tends that  nothinff  more  than  this  can  be 
done,  and  that  in  this  case  tdie  jury  did  more, 
in  that  it  determined  the  numbor  of  weeks 
that  the  plaintiff  should  recover  for.  The 
plaintiff's  claim  w«s  substaotially  for  eighty- 
seven  weeks,  and  there  was  no  controversy 
tMSt  that,  if  entitled  to  recover  at  all,  she 
was  entitled  for  that  length  of  time;  hence 
the  addition  made  to  the  verdict  was  the 
correction  of  a  formal  erfor.  See  Roberts 
Y,  Roberts,  91  lowa^  228,  50  N.  W.  25.  There 
was  no  error  in  this  action  of  the  court. 

5.  The  remaining  contentions  to  be  con- 
sidered are  these:  The  plaintiff  was  per- 
mitted to  testify,  over  defendant's  objection, 
as  to  the  manner  in  which  her  husband 
treated  her  from  the  time  of  their  marriage 
to  the  tame  of  the  alleged  ahandonment.  It 
is  contended  that  this  evidence  is  immaterial; 
but  not  so.  It  is  material,  as  tending  to 
show  the  all^^  desertion  by  the  husband, 
and  his  failure  to  furnish  support.  In  tes- 
tifying to  these  transactions  between  her  and 
her  husband,  the  plaintiff  related  certain 
declarations  and  conversations  between  them 
which  were  objected  to  as  incompetent  un- 
der §  4607  of  the  Code,  which  is  as  follows: 
"Neither  husband  nor  wife  can  be  examined 
in  any  case  as  to  any  communications  made 
bv  the  one  to  the  other  while  married,  nor 
shall  they,  after  the  marriage  relation  ceases, 
be  permitted  to  reveal  in  t^Umony  any  such 
communications  made  while  the  marriage 
subsisted."  The  court,  in  ruling  on  the  <£- 
jections.  said:  "The  court  holds  that  the 
remarks  or  statements  as  between  the  par- 
ties, husband  and  wife,  which  they  had,  in 
connection  with  the  conduct  of  the  party 
and  as  explanatory  of  it  simply,  are  not  such 
commutvications  as  are  excluded  under  § 
4607  of  the  statutes,  and  holds  them  strictly 
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to  those  that  are  simply  explanatory  of  facto 
and  transactions  that  bear  upon  the  trea^ 
ment  of  the  husband  to  the  wife."  We  agree 
that  this  is  a  correct  statcmeot  of  the  law, 
and  that  much  of  the  testimony  objected  to 
was  oompeteut  under  this  rule,  but  we  are 
equally  divided  in  opinion  as  to  whether 
other  of  the  testimony  admitted  came  with- 
in the  rule.  In  other  words,  we  do  not  agree 
as  U>  whether  all  the  coiiversations  teetitied 
to  were  so  far  explanatory  of  transactions 
between  the  husband  and  wife  as  to  become 
a  part  of  the  transaction,  or  to  be  communi- 
cations, within  the  meaning  of  said  §  4607. 
As  uj^on  the  other  contentions  of  appellant 
we  fail  to  find  that  there  was  error,  aiMi  be- 
ing equally  divided  upon  this  proposition,  it 
follows  tihat  under  the  law  the  judgment  of 
the  district  court  stands. 
Affirmed, 


David  D.  GANO  et  at,  Appta., 

17. 

MINNEAPOLIS  &  ST.  LOUIS  RAIJiWAY 

COMPANY. 


( Iowa. 


) 


1.  Reqnirlnar  a  railroad  company  seelc- 
inir  to  condemn  a  rlfpht  of  iray  to 
pay  an  attorney's  fee  to  the  landowner's 
attorney  in  c^e  of  his  successful  appeal 
form  the  award  of  the  sherilTs  Jury  Is  not 
an  unconstitutional  discrimination  against 
the  company,  a  denial  to  It  of  the  equal  pro- 
tection of  the  law,  or  a  conferrlnip  of  an  !!• 
legal  special  privilege  on  the  landowner. 

2.  THat  the  dnty  of  paying  attorney^' 
fees  to  the  landoirner  in  eminent  da* 
main  proeeedinam  Is  Imposed  only  on 
railroad  companies  doea  not  make  an  uncon- 
stitutional discrimination  against  auch  com* 
panlea,  since,  because  of  the  special  privileges 
granted  to  them,  they  form  a  special  data 
upon  which  peculiar  burdens  may  be  impooed 
as  a  condition  of  exercising  the  powecs 
granted. 

8.  A  railroad  eompany  attemptinar  to 
exerctae  its  atatntory  rlsht  of  emi- 
nent dontaln  cannot  insist  on  the  unconsti- 
tutionality of  a  provision  In  the  law  requir- 
ing it  to  pay  attorney 'a  feea 

(October  17,  1901.) 

APPEAL  by  landowners  from  a  judgmbent 
of  the  District  Court  for  Clay  C^nty 
refusing  to  allow  them  their  attorneys'  fees 
a^iost  a  railroad  company  in  a  prooeedinff 
tjo  condemn  a  right  of  way  for  a  railroad. 
Reversed. 

Statement  by  Deemer,  J.: 

This  is  a  controversy  over  the  right  to 
tax  attorneys'  fees  in  favor  of  the  landowner 

Note. — For  constitutionality  of  statute  aa- 
thorizlng  attorneys'  fees  In  a  particular  class  of 
cases,  see,  in  this  series,  note  to  Louisville 
Safety  Vault  &  T.  Co.  v.  Louisville  &  N.  R.  CO. 
(Ky.)  14  L.  R.  A.  586;  Union  Cent.  L.  Ina  Co. 
V.  Cbownlng  (Tex.)  24  L.  R.  A.  504;  Hocking 
Vftlley  Coal  Co.  ▼.  Rosser  (Ohio)  29  L.  R.  A. 
\S6 :  Vogel  v.  Pekoe  (111.)  30  L.  R.  A.  491 ;  and 
(^ameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.) 
31  L.  R.  A.  668. 
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in  a  codKdeniiiatioii  proceeding.  The  trial 
court  refused  to  tax  the  fees  because  of  the 
unconstilutionaiity  of  the  statute  authoriz- 
ing the  saiue,  and  the  landowners  appeal. 

Messrs.  R.  !£•  Bvsli  and  Cmrr  A  Parker, 

for  appellants: 

The  terms  and  conditions  upon  which  the 
defendant  in  thi^  case  may  appropriate 
plaintiffs  property  are  expressly  stated  in 
the  statute  governing  or  granting  to  it  the 
right  to  take  the  property  for  its  use.  It  is 
in  court  attempting  to  accept  the  benefit  of 
a  granted  right  without  bearing  the  burden 
imposed.  It  accepts  the  grant,  but  attempts 
to  reject  the  terms. 

The  right  to  exercise  the  right  of  eminent 
domain  is  inherent  in  sovereignty,  necessary 
to  it,  and  inseparable  from  it, 

10  Anu  &  Eug.  Eno.  Law,  2d  ed.  p.  1040; 
Hyde  Park  v.  Oahtcoods  Cemetery  Asso,  119 
111.  141,  7  N.  E.  027;  People  ex  rel,  Merrick 
V.  Smith,  21  N.  Y.  598;  Consumers'  Gas 
Trust  Co.  V.  tiarless,  131  Ind.  446,  15  L.  R. 
A.  505,  29  N.  E.  1002;  Mississippi  d  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
ed.  200 ;  Banon  v.  Baltimore,  7  Pet.  243,  8 
L.  ed.  072;  Wilson  v.  Baltimore  d  P.  R.  R. 
Co.  5  Del.  Ch.  527. 

The  defendant  corporation  in  its  attempt 
to  appropriate  the  property  of  the  plaintiff 
is  exeix:ising  no  common-law  right,  and  no 
privilege  or  immunity  guaranteed  tx>  it  by 
the  Constitution  of  the  United  States,  or 
that  of  the  state  of  Iowa. 

All  corporations  seeking  to  take  private 
property  for  railway  purposes  are  included 
within  the  statute,  and  the  burden  of  pay- 
ing the  costs  and  expenses  of  the  proceed- 
ings to  condemn  tlie  property  necessarily 
goes  with  the  privilege  granted  to  such  cor- 
porations. 

The  provision  for  attorneys'  fees  in  such 
case  oertainly  bears  a  reasonable  relation 
to  the  rights  sought  to  be  enforced  by  the 
defendant.  Tlie  cl a saifi cation  made  by  the 
statute  is  certainly  in  harmony  with  classi- 
fications which  have  been  determined  by  this 
court  and  others  to  be  constitutional. 

Mackie  v.  Central  R.  Co.  54  Iowa,  540,  6 
N.  W.  723 ;  McKeever  v.  Jenks,  59  Iowa,  300. 
13  N.  W.  295 ;  Tredway  v.  Sioum  City  d  St. 
P.  R.  Co.  43  Iowa,  527 ;  Raybum  v.  Central 
loua  R.  Co,  74  Iowa,  637,  35  N.  W.  006,  38 
N.  W.  520;  Burlington,  C,  R.  d  N.  R.  Co.  v. 
Dey,  82  Iowa,  312,  12  L.  K.  A.  436,  3  Inters. 
Com.  Rep.  584,  48  N.  W.  98. 

The  defendant  in  this  case,  having  elected 
to  exercise  the  right  granted,  is  in  no  posi- 
tion to  urge  that  the  statute  which  creates 
the  conditions  and  liabilities  is  unconstitu- 
tional. 

Doio  V.  ElectHc  Co.  68  N.  H.  59,  31  Atl.  22 
166  U.  S.  489,  41  L.  ed.  1088,  17  Sup.  a. 
Rep.  645;  People  v.  Murray,  5  Hill,  468. 

Messrs.  Albert  E.  Clarke,  R.  M. 
Wrighty  and  Cory  A  Bemis  for  appel1e<> 

Messrs.    Soper,    Allen,    A    AlezAnder 
also,  by   permission,   filed  a  brief  on  behalf 
of  appellee. 
I6L.R.  A« 


Deemor,  J.,  delivered  the  opinion  of  the 

court: 

The  material  parte  of  §  1995  of  the  Code 
are  as  follows:  "Any  railway  corporation 
organized  in  this  state  or  charteired  by  or  or- 
ganized under  the  laws  of  the  United  States, 
(H*  any  staAe  or  territory,  may  take  and  hold 
under  the  provisions  of  this  chapter  so  much 
real  estate  as  may  be  necefisary  for  the  loca- 
tion, construction,  and  convenient  use  of  its 
railway,  and  may  also  take,  remove*  and  use 
for  the  consti'uotion  and  repair  of  said  rail- 
way and  its  appurtenances,  any  earth,  grav- 
el, stone,  timber,  or  other  materials  on  or 
from  the  Land  so  taken.  The  land  so  taken, 
otherwise  than  by  the  consent  of  the  owners, 
shall  not  exceed  100  feet  in  width  except  for 
wood  and  water  stations,  unless  where  great- 
er width  is  necessary  for  excavation,  embank- 
ment, or  depoeiting  waste  earth."  The 
chapter  fully  provides  t;he  manner  in  which 
the  right  of  eminent  domain  may  be  exercised 
by  such  railway  oorporsitionfl.  Section  1999 
provides  for  the  selection  by  the  sheriff  of 
six  freeholders,  who  shall,  upon  inspection 
of  the  real  estate,  assess  the  danusiges  in  the 
event  the  parties  cannot  agree  on  the  amount 
thereof.  Other  sections  provide  the  method 
and  manner  of  making  the  assessment.  Sec- 
tion 2009  provides  that  either  party  may  ap- 
peal from  the  assessment  made  by  the  sher- 
iff's jury,  and  §  2007,  which  is  a  part  of  the 
chapter  in  which  §  1995  is  found,  reads  as 
follows:  "The  corporation  shall  pay  all  the 
costs  of  the  assessments  made  by  the  com- 
missioners and  those  occasioned  by  the  ap- 
peal, including  reasonable  attorneys'  fees  to 
be  taxed  by  the  court,  unless  on  the  trial 
tJiereof  the  same  or  a  less  amount  of  dam- 
ages is  awarded  than  was  allowed  by  the 
commissioners."  It  is  that  portion  of  §  2007 
authorizing  the  assessment  of  an  attorney's 
fee  which  it  is  claimed  is  unconstitutional. 
In  the  instant  case  the  parties  were  unable 
bo  agree,  and  a  sheriff's  jury  was  summoned 
under  the  provisions  of  the  statute  above 
referred  to.  That  jury  viewed  the  premises, 
and  assessed  plaintiff's  damages  at  $1,400. 
Thereupon  the  railway  company  appctaJed 
to  the  district  court,  and  within  a  few  days 
thereafter  tlie  landowner  also  appealed.  At 
the  hearing  in  the  district  court  the  jury 
fixed  the  amount  of  plaintiff's  damages  at 
i>1.750,  and  the  court  ordered  that  the  rail- 
way company  should  pay  plaintiff  the 
imount  so  fixed,  and  rendered  a  judgment 
igainst  it  for  coets,  but  refused  to  tax  an 
ittorney's  fee,  as  provided  in  §  2007.  The 
ippeal  is  from  the  refusal  of  the  court  to 
tax  attorneys'  fees. 

Our  Constitution  provides  that  "private 

'>foperty  shall  not  be  taken  for  public  use 

vithout  just  compensation  first  being  made, 

>r  secured  to  be  made,  to  the  owner  thereof 

IS    soon  as    the  damages    shall  be  assessed 

Sy  a  jury,  who  shall  not  take  into  eonsidera- 

ion  any  advantages  that  may  result  to  said 

vwner  on  account  of  the  improvement  for 

vrhich  it  is  taken."     [Iowa  Con«*t.  art.  1,  § 

*8.]     Many  rea!>ons  are  assigned  for  holdine 

be    statute    in    question    unconstitutional. 

Among  other  things  it  is  said  the  statute  is 
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not  unifonn  in  its  operaiion;  that  it  grants 
landowners  immunities  from  ooets  that  are 
imposed  on  railway  companies;  tihat  it  dis- 
criminates in  favor  of  one  claaa  of  litigants 
and  against  anoth<>r;  that  it  is  violative  of 
the  14th  Amendment  of  the  Federal  Gonsti- 
tation«  in  that  it  deprives  railway  companies 
of  their  property  without  due  process  of 
law,  and  denies  to  such  companies  the  equal 
protection  of  the  law.  Much  reliance  is 
placed  on  Gulf,  C.  d  8.  F.  R.  Co.  v.  EUia, 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  OU  Rep. 
255,  and  other  like  caaes,  to  which  we  will 
hereafter  more  particularly  refer.  The  main 
eontention,  aa  we  understand  it,  is  that  the 
statute  is  discriminatory  in  character,  de- 
nies to  railway  companies  .the  equal  protec- 
tion of  the  law,  and  confers  special  priv- 
iieges  that  are  arbitrary  in  character  and 
nnjustifiable.  To  these  points  we  will  now 
address  ourselves. 

Statutes  allowing  plaintifTs  only  to  recov- 
er attorneys'  fees  as  part  of  the  judgment  in 
particular  actions  selected  by  the  l^islature 
nave  been  sustained  in  a  great  number  of 
cases.  See  Kan»<i8  P.  R,  Co.  v.  Moioer,  16 
Kan.  573 ;  Peoria,  D.  d  E.  R.  Co.  v.  Duggan, 
109  111.  537,  50  Am.  Rep.  619;  Vogel  v.  Pekoe, 
157  111.  339,  30  L.  11.  A.  491,  42  N.  E.  386; 
Dow  V.  Beidelman,  49  Ark.  455,  5  S.  W.  718; 
Perkins  v.  8i.  Lovis,  I.  ii.  d  8.  R.  Co.  103 
Mo.  52,  11  L.  R.  A.  426,  15  S.  W.  320 ;  Bur- 
Ungton,  O.  R.  d  N.  R.  Co.  v.  Dey,  82  Iowa, 
312,  12  L.  R.  A.  436,  3  Inters.  Com.  Rep. 
584.  48  N.  W.  98 ;  Wortman  v.  Kleinschmidt, 
12  Mont.  310,  30  Pac.  280;  Culf,  C.  d  8.  F. 
R.  Co.  V.  Ellis,  87  Tex.  19,  26  S.  W.  985; 
Cameron  v.  Chicago,  M.  d  8t.  P.  R.  Co.  63 
Minn.  384.  31  L.  R.  A.  553,  65  N.  W.  062; 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609. 
In  other  cases  such  statutes  have  been  held 
invalid.  Hocking  Valley  Coal  Co.  v.  Roaser, 
53  Ohio  St.  12,  29  L.  R.  A.  386,  41  N.  E.  264; 
Wilder  v.  Chicago  d  W.  M.  R.  Co.  70  Mich. 
382,  38  N.  W.  289;  8t.  Louis,  I.  M.  d  8.  R. 
Co.  V.  Williams,  40  Ark.  402,  5  S.  W.  883; 
Jolliffe  V.  Hrokn,  14  Wash.  155,  44  Pac.  149; 
Grand  Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
104,  43  N.  W.  1006;  8outh  d  North  Ala.  R. 
Co.  V.  Morris,  05  Ala.  103;  Gulf,  C.  d  8.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  606, 
17  Sup.  Ct  Rep.  255;  Chicago,  8t.  L.  d  N.  O. 
R,  Co.  V.  Moss,  60  Miss.  641;  Durkee  v. 
Janesville,  28  Wis.  464,  9  Am.  Rep.  500.  A 
careful  examination  ol  these  cases  indicates 
that  much  depends  on  the  nature  of  the  ac- 
tion and  the  power  that  is  invoked  in  the 
passage  of  the  act.  In  the  Dow  Case  a  stat- 
ute provided  a  penalty  for  overcharges  m 
freiqht  rates,  requiring  4;he  payment  of  not 
lees  than  $.')0  nor  more  than  $300  and  costs 
of  suit,  including  a  reasonable  attorney's  fee. 
It  was  held  that  attorneys'  fees  might  be 
included  as  a  part  of  the  penalty  for  non- 
oompliam^e  with  a  duty  imposed.  The  law 
was  upheld  as  a  valid  exercise  of  the  police 
power  o4  the  state,  and  not  obnoxious  as 
partial  or  unequal  legislation.  Perkins's 
Case  involved  the  coneiitutionaJity  of  a  stat- 
ute providing  for  attorneys'  fees  in  favor  of 
plaintiff  in  suits  for  injury  to  stock  result- 
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ing  from  the  failure  of  a  railway  to  fence  its 
track.     The  statute  was  held  to  be  a  proper 
exercise  of  the  police  power,  and  not  in  ccm- 
flict  with  the  Missouri  Constitution  prohib- 
iting  special  laws  granting  exclusive  priv- 
ileges.   The  Duggan  Case,  109  111.  537,  bO 
Am.  Rep.  619,  is  to  the  same  pointy  s^nd  holds 
the  statute  valid.     The  Dey  Case  also  sus- 
tains a  statute  allowing  attorneys'  fees  in 
suits  for  damages  on  account  of  overcharges 
in  freight  ratett.    Ellis's  Case,  87  Tex.  19,  2d 
S.  W.  985,  is  the  one  appealed  to  the  Su- 
preme Court  of  the  Uniteid  States,  and  there 
reversed.     Wortman's  Case  susstains  a  stat- 
ute providing  for  an  attorney's  fee  to  plain- 
tiff's attorney  in  actions  to  enforce  mechan- 
ics' and  certain  other  liens.      Vogel  v.  Pekoa 
upholds  an  act  providing    for    taxing    at- 
torneys' fees  as  costs  in  action  by  servants 
for  wages  which  they  have  previously  de- 
manded in  writing,  against    the    objection 
that  it  was  class  legislation.     Cameron  v. 
Chicago,  M.  d  8t.  P.  R.  Co.  sustains  an  act 
allowing  the  plaintiff  reasonable  attorneys' 
fees  in  actions  brought  under  a  statute  to 
recover    possession   of  land   taken   without 
compensation  by  a  railway  company  for  its 
right  of  way.    And  Judge  Brewer,  who  wrote 
the  opinion  in  the  Ellis  Case,  finds  nothing 
objectional)le  in  a  Kansas  statute  requiring 
a  reasonable  attorney's  fee  for  plaintiff  in 
actions  against  a  railway  company  for  dam- 
ages from  fire  caused  by  the  operation  of  its 
trains.    This  statute  was  held  bo  be  a  valid 
exercise  of  the  police  power,  and  not  in  vio- 
lation of  the  14th  Amendment  to  the  Federal 
Constitution.     Judge  Brewer  wrote  the  opin- 
ion in  the  Ellis  Case,  reJied  on  by  appellee, 
and  some  of  the  language  of  the  opinion  is 
quite  significant,  and  we  shall  have  more  to 
say  of  it  hereafter.    The  Williams  Case,  49 
Ark.  492,  5  S.  W.  883,  involved  the  constitu- 
tionality of  a  statute  providing  for  the  as- 
sessment of  attorneys'  fees  in  stock-killing 
oases  on  appeal  from  a  boa.rd  appointed  to 
assess  damages  in  the  event  the  railway  com- 
pany did  not  recover  a  more  favorable  judg< 
ment  than  the  a-ward  of  the  board.    This  act 
was  held  invalid  largely  because  in  conflict 
with  a  provision  of  the  Constitution  of  Ar- 
kansas th&t  **every  person  is  entitled  to  a  cer- 
tain remedy  in  the  laws  for  all  injuries  or 
wrongs  he 'may  recei^^  in  his  person,  prop- 
erty, or  character.    He  ought  to  obtain  jus- 
tice freely  and  without  purchase,  completely 
sind  without  denial,  promptly  and  without 
delay,    conforniahly    to    the    laws."     [Ark. 
Const,  art.  2,  §  13.]     It  is  said  in  the  opin- 
ion:    **The  legislature  has  no  power  to  sub- 
stitute boards  of  arbitration  for  the  courts 
without  the  consent  of  the  parties.     .    .     . 
To  make  the  action  of  such  a  board  obliga^ 
tory,  or  impose  such  a  penalty  [for  resorting 
to  the    courts]    would  be    a  denial    of    the 
'ight,  or  a  purchase  of  justice,  and  a  viola- 
ion  of  the  Constitution."    In  Wilder's  Case 
an  act  of  the  Michigan  legislature  authoriz- 
ing an  attorney's  fee  to  be  taxed  in  actions 
for  injuries  to  stock  on  account  of  failure  of 
the  company  to  fence  was  held  unconstitu- 
tional as  being  an  attempt  to  grant  special 
advantages  to  one  class  at  the  expense  and 
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to  th«  detriment  ol  anotber.  The  ftttorneys' 
fees  were  held  to  be  a  pemaity  for  exerciadng 
in  certain  oa«es  the  common  right  of  every 
person  to  make  a  defense  in  the  courts  where 
suits  are  brought  against  them.  This  case 
runs  counter  to  the  Atchison  Case,  and  to 
some  of  the  others  to  which  we  have  referred. 
In  the  Rosser  Case  a  stai^ute  for  taxing  at- 
torneys' fees  in  actions  to  recover  wages  not 
paid  witliin  a  certain  time  after  written  de- 
nuuid  was  held  invalid.  The  Chair  Co,  Case 
involved  the  validity  of  a  staitute  authoriz- 
ing the  taxing  of  attorneys'  fees  when  judg- 
ments were  recovered  for  personal  services. 
This  was  held  invalid,  as  being  an  attempt 
to  give  special  advantfliges  to  one  class  at  the 
expense  of  another.  In  Jolliffe's  Case  a  stat- 
ute providing  that  in  all  actions  for  injuries 
to  stock  by  collision  with  moving  trains 
plaintiff,  in  case  he  recovers,  shall  be  allowed 
a  reasonaible  attorney's  fee,  was  held  un- 
constitutional as  an  attempt  to  grant  special 
privileges  to  one  class  at  the  expense  of  an- 
other. The  Ellis  Case  luul  already  been  re- 
ferred to. 

Enough  of  the  cases  have  now  been  re- 
ferred to  to  indicate  the  current  of  judicial 
decisions,  and  to  emphasize  the  statement  al- 
ready made  that  much  depends  upon  the  na- 
ture of  the  case  wad  the  character  of  the  act 
that  is  made  the  basis  of  the  cause  of  action. 
Almost  without  exception,  whenever  the  at- 
torneys' fees  may  reasonsibly  be  said  to  be 
a  part  of  the  penalty  for  violation  of  a  police 
regulation,  statutes  allowing  them  to  be 
taxed  as  against  the  party  in  default  or 
guilty  of  the  wrong  have  been  sustained.  But 
when  imposed  ea  a  penalty  for  resorting  to 
the  courts  to  enforce  a  natural  or  conrnion- 
law  right  they  have  been  declared  invalid. 
No  argument  is  needed  to  demonstrate  that 
the  legislature  may  impose  any  penalty  it 
sees  fit  for  violation  of  valid  police  regula- 
tions. Thus,  in  If  ts^ouri  P.  R,  Co.  v.  Humes, 
115  U.  8.  512,  29  L.  ed.  463,  6  Sup.  Ot.  Rep. 
110,  the  Supreme  Court  of  lAie  United  States 
sustained  a  statute  subjecting  railway  com- 
panies to  double  damages  for  injuries  due 
to  failure  to  fence  their  rights  o>f  way.  See 
also  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107.  8  Sup.  Ot.  Rep.  1161; 
Minneapolis  d  8t.  L.  R,  Co.  ▼.  Emmons,  149 
U.  S.  364,  37  L,  ed.  769,  13  Sup.  Ct.  Rep.  870; 
St.  Louis  d  8.  F.  R.  Co.  v.  Mathews,  165  U. 
S.  26,  41  L.  ed.  621,  17  Sup.  Ct  Rep.  243. 
Whenever  a  statute  authorizing  the  taxation 
of  attorneys*  fees  to  plaintiff  may  be  referred 
to  the  police  power,  such  statuto  has,  as 
a  rule,  been  sustained.  See  oases  heretofore 
cited.  And  wlienever  the  remedy  is  not  one 
of  common  or  natural  right,  but  is  created 
by  the  legislature,  that  body  may  impose 
conditions  on  its  exercise.  For  example,  the 
remedy  by  attachment  exists  in  this  counftry 
by  virtue  of  statutory  enaotment^  and  is  in 
derogation  of  the  comrooQ  law.  For  this 
reason  the  legislature  may  impose  conditions 
on  its  exercise,  and  provide  for  the  payment 
of  attorneys'  fees  in  the  event  process  is 
wrongfully  issued.  In  Drake  v.  Jordan^  73 
Iowa,  707,  30  N.  W.  653,  we  held  that  at- 
torneys' fees  should  be  taxed  in  a  liquor  in- 
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junction  suit,  although  the  action  was  com- 
menced prior  to  the  passage  of  the  act  which 
provided  for  the  taxation  thereof. 

This  thought  need  nob  be  further  elabo- 
rated, as  enough  has  been  said  to  indicate 
our  views  on  this  proposition.  To  determine 
the  validity  of  the  statute  in  question  it  is 
necessary,  then,  to  consider  the  nature  of 
the  action  and  the  charact^'  of  power  m- 
voked  in  passing  the  act  Proceedings  such 
as  authorized  by  our  statute  for  the  coin- 
demnation  of  private  property  were  un- 
known to  the  common  law«  and  must  be 
strictly  construed.  The  provisions  of  the 
Constitution  relating  to  jury  trials,  and  for- 
bidding deprivation  of  property  witliout  due 
process  of  law,  do  not  apply  to  t^ese  pro- 
ceedings. Whiteman  v.  Wibnington  d  8.  F. 
R.  Co.  2  Harr.  (Del.)  514,  33  Am.  Dec.  411; 
Johnson  v.  Joliet  d  C.  R.  Co.  23  III.  202; 
Baltimore  d  O.  d  C.  R.  Co.  v.  Ketring,  122 
Ind.  5,  23  N.  E.  527 ;  Des  Moines  v.  Layman, 
21  Iowa,  153;  Baltimore  Belt  R.  Co.  v.  Bolt- 
zeU,  75  Md.  94,  23  Atl.  74 ;  American  Print 
Works  v.  Lawrence,  21  N.  J.  L.  248;  Cairo 
d  F.  R.  Co.  V.  Trout,  32  Ark.  17;  Pennsyl- 
vania R.  Co.  V.  First  German  Lutheran  Con- 
gregation, 63  Pa.  445;  Gold  v.  Vermont  C. 
R.  Go.  19  Vt  478;  and  authorities  cited  in 
Lewis,  Em.  Dom.  §  311.  The  action  is  in  the 
nature  of  a  proceeding  in  rem  {Wilson  v. 
Hathaway,  42  Iowa,  173;  Costello  v.  Burke, 
63  Iowa,  361,  19  N.  W.  247) ;  but  for  cer- 
tain purposes  it  has  been  denominated  a  civil 
case  {Bcott  v.  Ijaselly  71  Iowa,  180,  32  N.  W. 
322).  Unless  in  coofliot  with  the  local  Coo- 
stitution,  statutes  making  the  decision  of 
the  sheriff's  jury  or  inferior  tribunal  con- 
clusive are  valid.  Des  Moines  v.  Layman^ 
21  Iowa,  150;  Houghton's  Appeal,  42  Cal. 
35;  King  v.  Hew  York,  36  N.  Y.  182;  Re 
8tate  Reservation,  102  N.  Y.  734,  7  N.  E. 
916;  Norfolk  Southern  R.  Co.  v.  Ely,  95  N. 
C.  77.  And  in  such  cases  the  legislature 
may  grant  or  withhold  the  right  of  appeal 
or  impose  such  conditions  on  its  exercise  as 
it  may  see  fit.  Kundinger  V.  Saginaw,  59 
Mich.  355,  26  N.  W.  634;  Schwede  v.  Bums- 
town,  35  Minn.  468,  29  N.  W.  72;  Central 
Branch  Union  P.  R.  Co.  v.  Atchison,  T.  d 
8.  F.  R.  Co.  28  Kan.  453;  Oliver  v.  Union 
Post  d  W.  P.  R.  Co.  83  aa.  257,  9  S.  E.  1086; 
Myers  v.  Simms,  4  Iowa,  500. 

Enough  has  been  said  to  denM>nstrate  -UiaJt 
tSie  remedy  is  a  special  one,  and  we  turn  now 
to  the  power  under  which  it  is  provided. 
Eminent  domain  is  the  ri^ht  or  power  of  a 
sovereign  state  to  appropriate  privaite  prop- 
erty to  particular  uses  for  the  purpose  of 
prcnnoting  the  general  welfare.  Lewis,  Em. 
Dom.  §  1;  NoU  v.  Dubuque,  B.  d  M.  River 
R.  Co.  32  Iowa,  66.  In  Mississippi  d  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  406, 
25  L.  ed.  206,  Justice  Field,  in  writing  the 
opinion  of  the  court,  said:  "The  proceed- 
ing to  take  private  property  for  public  use 
is  an  exercise  by  the  state  of  ite  sovereign 
right  of  eminent  domain,  and  with  its  exer- 
cise the  United  States,  a  separate  sovereign- 
ty, has  no  right  to  interfere  by  any  of  its 
departments.  This  position  is  undoubtedly 
a  sound  oae,  so  far  as  the  act  of  appn^i- 
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jktlng  the  pmopertju  ooDcenied.  The  right 
of  emioent  domain  .  .  .  appertains  to 
every  iiiidependaivt  government.  It  requires 
no  ooDBtitutiioiMkl  recognition;  it  ift  an  at- 
tribute of  sovereignity.  The  clause  found  in 
the  CiMistitationfi  of  the  seyeral  staites  pro- 
viding for  just  oonupensation  for  property 
taken  is  a  mere  limitation  upon  the  exercise 
of  the  right.  When  the  use  is  public,  the 
neeeBsity  or  expediency  of  appropriating  any 
particular  property  is  not  a  subjeot  A  ju- 
didaJ  oognizanoe.  The  property  may  be  ap- 
pixipriateid  by  an  act  ox  tihe  legislature,  or 
the  power  of  appropriating  it  may  be  dele- 

fated  to  private  corporatdoos,  to  be  exeroised 
y  ihem  in  the  execution  of  worics  in  which 
the  public  is  interested.  But^  notwithstand- 
ing the  right  is  one  that  appertains  to  sov- 
ereiCTty,  when  the  sovereign  power  attaches 
condkioiis  to  its  exeroise  the  inquiry  wtiether 
the  ooodiitions  have  been  observed  is  a  mat- 
ter for  judicial  oognizanoe."  This  is  simply 
a  reaffirmation  of  what  Chief  Justice  Mar- 
^Mrll  said  in  Barron  v.  Baltimore,  7  Pet.  243, 
8  L.  ed.  672,  €jf  follows:  That  the  right  of 
eminent  domain  applies  to  every  indepavdent 
government.  It  is  an  incodent  oi  sovereign- 
ty,  and  requires  no  constitatioDsi  recogni- 
tion. The  legisiaJture  cannot^  strictly  vpeeikr 
ing,  delegate  this  power,  but  may  select  such 
agencies  to  exercise  it^  and.  may  confer  on 
them  such  rights,  as  are  not  forbidden  by 
the  Constatution.  It  follows^  then,  thajt  tiie 
power,  except  when  assumed  by  the  sover- 
eign itself,  can  be  exercised  only  in  virtue 
of  a  legislative  enactment,  and  that  the  time, 
manner,  and  occasion  of  its  exercise  are  whol- 
ly in  tlie  control  of  the  legislature,  except  as 
it  may  be  restrained  by  the  fundamental  law. 
Bachler'8  Appeal,  90  Pa  207;  Swan  v.  WiU 
Uama,  2  Mioh.  427 ;  Wilkin  v.  First  Div.  of 
8t.  Paul  d  P,  B.  Co.  16  Minn.  271,  Gil.  244; 
Secombe  v.  Milwaukee  d  8t,  P.  R,  Co.  23 
Wall.  108,  23  L.  ed.  67.  The  authority  must 
be  expressly  given,  and  strictly  pursued. 
Creston  Waterworks  Co,  v.  McOrath,  89 
Iowa,  502,  56  N.  W.  680;  Lewis,  Em.  Dom., 
and  cases  dted.  The  jurisdiation  is  limited, 
and  can  only  be  exercised  in  the  manner 
pointed  out  by  statute.  California  P.  R, 
Co.  V.  Central  P,  R.  Co,  47  Cal.  549.  As 
the  power  possessed  by  a  railway  company  is 
a  delegated  one,  the  legislature  may  impose 
such  conditions  on  its  exercise  as  it  sees  fit, 
so  long  as  these  conditions  ere  not  in  viola- 
tion of  some  oonstitUtiozKal  limitation.  As 
the  proceeding  is  in  imntum,  it  is  generally 
held  that  the  condenming  party  should  pay 
the  coffts,  not  only  up  to  judgment,  but  of 
an  appeal  lawfully  taken  in  good  faith  by 
the  landowner,  even  though  such  appeal  be 
imsuocessf  ul.  San  Diego  Land  d  Town  Co, 
V.  IJeale,  88  Cai.  50,  IIL.  R.  A.  604,  25  Pac. 
977.  And  in  some  jurisdictions  it  is  held 
that  the  costs  of  the  appeal  should  be  award- 
ed tdie  landowner  if  the  jury  find  in  his  favor 
for  any  aiuount,  although  the  same  is  less 
than  that  fixed  by  the  commissioners.  TiJew 
Haven  d  V,  Co.  v.  Northampton,  102  Mass. 
116;  Owsley  v.  Oregon  R.  d  Nov,  Co,  1  Wash. 
491,  20  Pac.  782;  Re  New  York,  W.  8.  d  B. 
B,  Co.  94  N.  Y.  294.  The  matter  of  costs  is 
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regulated  in  this  state  by  the  rtatute  under 
consideration,  and  the  ooly  attack  made  is 
on  that  part  relating  to  attorneys'  f pes.  Ab 
defendant  contends  that  the  appeal  is  some- 
thing apart  from  the  condemnation  proceed- 
ings, we  may  with  profit  quote  the  follow- 
ing from  the  decision  in  Re  New  York,  W.  8. 
d  B.  R,  Co.  94  N.  Y.  294 :  "But  the  appeal 
.  .  .  was  a  continuation  of  the  proceed- 
ing instituted  by  it  [the  railroad  companv] 
to  ascertain  the  compensation  payable  to  the 
landowners,  and  to  acquire  their  land  against 
their  will.  In  such  a  case  to  oompel  the 
landowners  to  pay  any^art  of  the  expenses 
incumad  by  the  company  for  the  purpose  of 
asoertaining  the  comx>ensation,  whicdi  pro- 
ceedings were  an  indispensable  condition  of 
its  right  to  take  the  land,  would  oonfiict  with 
the  constitutional  right  of  the  landowners 
to  just  oompensatioin.  .  .  .  There  is  no 
warrant  in  the  statute  for  awiarding  such 
costs,  and,  if  there  were,  it  would  be  a  vio- 
lation of  the  constitutional  right  of  the 
landiowner."  Just  compensation  is  what  the 
statute  aims  at^  and  we  see  nothing  invalid 
in  a  provision  requiring  the  payment  of  an 
attorney's  fee  to  plaintiff's  attorney  in  the 
event  he  is  successful.  The  object  of  the 
law  is  to  make  the  landowner  whole,  and  to 
reimburse  him  for  any  expenses  he  may  be 
to  in  the  proceedings  resiilting  in  the  tak- 
ing of  his  land  for  public  use.  The  railway 
com/pany  in  taking  is  not  exercising  a  com- 
mon-law or  natural  rights  but  a  mere  priv- 
ilege conferred  by  the  legislature  as  a  rep- 
resentative of  the  sovereign  power.  It  need 
not  avail  itself  of  the  privilege  unless  it 
wishes,  but,  if  it  does  do  so,  it  smnild  be  held 
bound  by  all  valid  conditions  imposed  upon 
the  exeroise  of  the  power.  Surely,  the  leg- 
islature may  imipose  conditions  on  its  grant 
of  power, — ^whether  precedent  or  subsequent 
is  immaterial,  as  we  view  it, — ^for,  as  said  in 
the  New  York  case,  they  "ai«  imposed  in  a 
proceeding  to  ascertain  the  compensation  to 
be  paid  the  landowner."  Counsel  fees,  un- 
der statutory  authority,  were  allowed  in  the 
following  cases:  Boston  d  A.  R,  Co,  v. 
Charlton,  161  Mass.  32,  36  N.  E.  688;  Gi&- 
bons  V.  Missouri  P.  R,  Co.  40  Mo.  App.  146 ; 
Taylor  v.  Chicago,  M,  d  St,  P,  R.  Co.  83  Wis. 
645,  53  N.  W.  855.  Some  of  the  cases  have 
gone  90  far  as  to  hold  that  any  law  which 
casts  the  burden  of  the  expense  of  the  pro- 
ceedings on  the  landowner  is  unconstitution- 
al and  void.  See  Re  New  York,  W.  8.  d  B, 
R.  Co.  94  N.  Y.  294;  Toledo,  A.  A.  d  G,  T, 
R.  Co,  V.  Dunlap,  47  Mich.  456,  11  N.  W. 
271;  Ulstei'  d  D.  R,  Co.  v.  Gross,  31  Hun, 
83 ;  Schuylkill  Nav,  Co,  v.  Kittera,  2  Rawle, 
438;  Johnson  v.  Butliff,  17  Neb.  423,  23  N. 
W.  9.  We  do  not  go  to  this  extent,  for  it  is 
not  necessary  to  the  determination  of  the 
case.  In  Frankel  v.  Chicago,  B.  d  P.  R.  Co, 
70  Iowa,  427,  30  N.  W.  679,  we  fi»id,  how- 
ever; The  costs  "are  a  part  of  the  purchase 
price,  as  it  were,  of  these  lands,  being  added 
in  the  damages:  both  together  constituting 
the  price  thereof,  which  the  .  .  .  [com- 
pany] was  required  to  pay.  The  law  as- 
sesses the  costs  as  a  part  of  the  debt  of  that 
company  for  the  lands."    If  the  costs  are  a 
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part  of  the  puiehase  price  or  damages,  tbe 
nttomeys'  fees  are  also;  and,  if  a  part  of 
the  puxehaee  price,  the  statute  imposing 
them  is  not  invalid. 

Returning  now  to  the  EllU  Oase,  on  which 
defendant  relies,  we  find  thsA  the  attorneys' 
fees  involved  in  that  case  were  imposed  as  a 
penalty  for  failure  to  pay  certain  debts; 
and  it  was  said  in  that  case:  "But  a  mere 
statute  to  compel  the  payment  of  indebted- 
ness does  not  come  within  the  scope  of  police 
regulations.  Th'e  hazardous  business  of  rail- 
roading carries  with  it  no  special  necessity 
for  the  prompt  parent  of  debts.  That  is 
a  duty  resting  upon  all  debtors;  and  while 
in  certain  cases  there  may  be  a  peculiar  ob- 
ligation, which  may  be  enforced  by  pen- 
alties, yet  nothing  of  that  kind  springs  from 
the  mere  work  of  railroad  transporta-tion." 
In  the  A  (chiaon  Case,  174  U.  S.  96,  43  L.  ed. 
009,  1:9  Sup.  Ct.  Rep.  609,  it  is  said :  "When 
the  legisla.ture  imposes  on  railroad  corporsr 
tions  a  double  liability  for  stock  killed  by 

gassing  trains,  it  says,  in  effect,  that,  if  suit 
e  brought  against  a  railroad  company  for 
stock  killed  by  one  of  its  trains,  it  must  enter 
into  the  courts  under  conditions  dilTereAt 
from  those  resting  on  ordinary  suitors.  .  .  . 
Yet  this  court  has  unanimously  said  that 
this  difTerentiation  of  liability — this  in- 
equality of  right  in  the  courts — is  of  no  sig- 
nificance upon  tiie  question  or  constitution- 
ality." This  is  the  pivotal  point  in  tlie  case, 
and  it  is  more  strongly  emf^asized  in  8t 
Louis,  L  M,  d  8,  R.  Co.  v.  Paul,  173  U.  S. 
404,  43  L.  ed.  740,  ID  Sup.  Ct.  Rep.  419, 
wherein  it  is  said,  quoting  from  the  Ellis 
Case:  "The  statute  arbitrarily  singles  out 
one  class  of  debtors,  and  punishes  it  for 
faJluTc  to  perform  oertain  duties,— duties 
which  are  equally  obligatory  upon  all  debt- 
ors; a  punishment  not  visited  by  reason  of 
the  failure  to  comply  with  any  proper  police 
regulations,  or  for  the  protertion  of  the  la- 
boring classes,  or  to  prevent  litigation  about 
trifling  matters,  or  in  oonsegttence  of  any 
special  corporate  privileges  bestowed  by  the 
state"  It  is  important  to  note  the  italicized 
portion  of  this  quotation.  But  it  is  said  that 
the  statute  is  unconstitutional  because  it 
does  not  impose  the  duty  of  paying  attorneys' 
fees  on  all  corporations  exercising  the  pow- 
ers of  eminent  domain.  We  need  not  deter- 
mine the  question  of  fact  on  which  this 
proposition  rests,  although  we  are  inclined 
to  doubt  the  stii/tenicnt  in  the  broad  form  in 
which  it  is  made.  It  is  suftlciemit  to  say  that 
the  statute  imposes  the  duty  on  all  railway 
oorpora'tions  which  seek  to  avail  themselves 
of  the  benefits  of  the  act.  The  privilege  is 
conferred  on  a  class  on  conditions  which  ap- 
ply to  all  of  that  class,  and  it  is  not  obnox- 
ious to  eitlier  the  state  or  Federal  Constitu- 
tion. As  said  in  the  Atchison  Case:  "Class 
legislation,  discriminatinof  against;  some  and 
favoring  others,  is  prohibited,  but  legislation 
which  in  carrying  out  a  public  purpose  is 
limited  in  its  application,  if,  within  the 
sphere  of  its  operation,  it  affects  all  per- 
sons similarly  situated,  is  not  within  thr 
amendment."  See  also  Imra  Railroad  I/and 
Co.  y,  Soper,  39  Iowa,  112;  Barbier  ▼.  Con- 
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noUy,  113  U.  H.  27,  28  L,  ed.  923,  5  Sup.  GW 
Rep.  357;  Oeppe  ▼.  Chicago,  iL  I.  A  F.  R. 
Co.  30  Iowa,  52;  8L  Louis,  I.  M.d  8.  R.  Co. 
V.  Paul,  173  U.  S.  404,  43  L.  ed.  746,  19  Sup. 
Ct.  Rep.  419.    Classifioatioii  is  certainly  per- 
missible in  granting  the  power  of  eminent 
domain,  and  it  goes  without  saying  tliat  the 
mere  fact  of  inequality  in  no  manner  deter* 
mines  the  matter  of  constitutionality.    A 
law  which  is  confined  in  its  operation  to  a 
particular  class  is  not  void  as  unequal  dass 
legislation  if  the  differentiation  is  based  on 
sotne  reason  of  public  policy,  and  applies  to 
and  embraces  all  persons  alike  under  similar 
circumstances.    The  legislature  may,  in  its> 
discretion,  classify  persons  and  corporations 
and  associations,  and  impose  on  them  as  a 
class  duties  and  liabilities,  or  confer  upon, 
them  privileges  not  conferred  on  the  wnole 
people  of  the  state.    This  is,  of  course,  sub- 
ject to  the  supreme  condition  that  tlie  dassi- 
fioa/tion  shall  not  be  arbitrary.    This  right 
oi  classification  is  not  limited   to    matters 
connected  with  the  police  power,  but  may  be 
exeix;iaed  in  all  cases  where*public  interests 
and  the  due  administration  of  justice  re- 
quire.    AlcAunich  v.  Mississippi  d  Ai.  R.  Co. 
20  Iowa.  338;  Jones  v.  Oalena  d  C.  Union  R. 
Co.  16  Iowa,  6;  Alackie  v.  Central  R.  Co.  54 
Iowa,  540,  0  N.  W.  723;  Minneapolis  d  8K 
L,  R.  Co.  V.  Beckwiih,  129  U.  S.  20,  32  L.  ed. 
585,  9  Sup.  Ct.  Rep.  207 ;  Missouri  P.  R.  Co. 
V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107,  ft 
Sup.  Ct.  Rep.  IIGI ;  8t.  Louis  d  8.  F.  R.  Co. 
V.  Matheics,  105  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243;  and  Farmers^  d  M.  /ns. 
Co.  V.  Dahncy   (Neb.)   80  N.  W.  1070,  and 
cases    cited.     Special    privileges  were  con- 
ferred oo  defenda^nt  in  this  case  not  granted 
to  otlier  persons  or  assodations,  and,  if  the 
rule  be  as  broad  as  contended  for  by  appellee, 
these  privileges  are  v<Md,  because  defendant 
is  granted  certain  prerogatives  not  given  to- 
others.   The  ready  answer  to  all  this  is  that 
all  corpora/tions  coming  wvthin  the  purview 
of  the  act  are  given  like  privileges.    Given 
equal  privileges,  they  may  not  complain  of 
Uie  burdens  imposed,  provided  they  are  im- 
posed on  all  entitled  to  use  the  privilege. 
The  act  is  not.  in  our  judgment,  vulnerable 
to  any  of  the  limitations  of  either  the  state- 
or  Federal  Constitutions.     But,  if  it  were, 
we  are  not  prepared  to  hold  that  defendant 
may  take  aud vantage  of  its  invalidity.     In 
Dow  V.  Elect  He  Co.  68  N.  H.  59,  31  Atl.  22, 
the  supreme  court  of  New  Hampshire  said: 
''When  a  legislative  grant  of  authority  to 
exercise  the  power* of  eminent  domain  con- 
tains a  oondiition  that  the  grantee  shall  pay 
more  than  tlie  value  of  the  property  taken 
under  the  power,  the  grantee  accepting  the 
gi-ant  and  exercising  the  power  cannot  ques- 
tion tlie  constitutionality  of  the   condition. 
The  dofeudants  were  authorized  to  flow  the 
plaintiff's  land  upon  the  condition,  among 
others,  that  they  pay  the  damages  thereby 
done  to  him,  and  50  per  cent  in  addition. 
.     .     .    The  statute  is  permissive.     It  con- 
fers a  privilege  which  l^e  defendants  w<«e 
it  liberty  to  exorcise  or  not.  as  they  saw  fit. 
.     .     .     By  their  exercise  of  the  power  con- 
ferred, flowing  the  plaintiff's  land,  and 
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plying  for  an  aMcument  and  damageB»  th^ 
4ure  precluded  from  denying  the  validity  of 
the  ccKidition.  The  queetion  of  its  consti- 
tutionality under  either  the  Federal  or  state 
OonstitutioQs  ia  not  open  to  them.  Pitkin 
▼.  Springfield,  112  Maas.  609;  Deveraon  v. 
Eastern  H,  Co.  58  N.  IL  120,  and  cases  cited ; 
I>odge  ▼.  Btickney,  61  N.  ?L.  607;  People  v. 
Murray,  5  Hill,  468.  The  defendanU'  objec- 
tion that  the  statute  is  in  conflict  with  both 
Constitutions  or  either  of  them  is  overruled." 
This  case  was  afterwards  appealed  to  the 
Supreme  Court  of  the  United  States,  and 
that  tribunal  said:  "We  agree  with  the 
supreme  court  of  New  Hampshire  in  think- 
ing that  the  plaintiff  in  error,  by  availing 
itself  of  the  power  conferred  by  the  statute 
and  joining  in  a  triad  for  the  assessment  of 
the  damages,  is  precluded  from  denying  the 
validity  of  tliat  provision  which  prescribes 
that  50  per  cent  shall  be  added  to  the 
amount  of  the  vei^ict.  The  act  confers  a 
privilege  whic^  the  plaintiff  in  error  was 
at  liberty  to  exercise  or  not,  as  it  thought 
tit."  See  166  U.  S.  480,  41  L.  ed.  1088,  17 
Sup.  Ct^  Rep.  645.  This  appears  to  us  to  be 
sound  doctrine,  and,  if  followed,  is  suflicient 
to  demand  a  reversal  of  the  case.  Much 
more  might  be  said  in  support  ol  the  con- 
clusions reached,  but  this  opinion  has  already 
out?ro\vu  proper  limits. 

Tlic  of-rfcr  denying  attorneys^  fees  is  re- 
eemed,  and  the  cause  is  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 


John  C.  SHENEBERGER,  Appi., 

V, 
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A  provlnlon  in  a  note  thnt  a  condition 
reqvlrlnar  the  bolder  to  receive  par- 
tial payment*  before  maturity  caanot  be 
enforced  if  the  money  tendered  Is  borrowed 
In  wbole  or  In  part  elsewhere  Is  not  inyalid 
as  af^ainst  public  policy. 

(October  11,  1001.) 

\PPGATj  by  p-laintilT  from  a  judgment  of 
the  District  Court  for  Lyon  County  in 
favor  of  defendant  in  a  suirt  to  procure  the 
correlation  of  a  mortgage.    Affirmed. 

Statement  by  Ladd,  J.; 

The  plaintifT's  decedent,  in  1890,  executed 
to  defptidant  a  note  of  $.5,000,  payable  ten 
years  from  date,  and  secured  it  by  a  mort- 
gage on  his  farm.  Tn  1809  he  obtained  a 
loan  on  the  same  land  from  another,  and 
tenJercsd  of  the  proceeds  thereof  to  the  de^ 
fffidant  Buflicient  in  amount  to  satisfy  its 
mon^a^e.  The  latter  refused  payment,  ami 
cancel.; tion  of  such  mortgage  is  sought  in 
thii>  suit.  Relief  was  denied,  and  plaintiff 
appeals. 

Note. — Por  annth^r  case  In  this  series  like 
the  one  aboye,  see  Union  Cent.  L.  Ins.  Co.  t. 
Cbamplru  (Okla.)  entt,  109. 
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Mr.  E.  Y.  Oreenleafy  for  appellant: 

if,  when  engaged  in  any  business  or  oo- 
cupation,  one  sells  out  his  stock  in  trade 
and  goodwill,  he  may  make  a  valid  contract 
binding  himself  not  to  engage  in  the  same 
bueinees,  in  the  same  place,  for  a  time 
named;  and  he  may  be  enjoined  and  re- 
strained from  violating  his  contract.  This 
is  about  as  far  aa  contracts  in  restraint  of 
trade  'have  been  upheld  in  oourta  in  this 
country  or  in  England. 

Chapin  v.  Brown  Bros.  83  Iowa,  160,  12 
L.  R.  A.  428,  48  N.  W.  1074. 

If  the  contract  has  a  tendency  to  creo/te  a 
monopoly  it  is  void. 

Anderson  v.  Jett,  89  Ky.  375,  6  L.  R.  A. 
390,  12  S.  W.  670;  Crawford  v.  Wick,  18 
Ohio  St.  190,  98  Am.  Dec  103;  Fisher  v. 
Buah,  35  Hun,  641;  Peltz  v.  Eichele,  62  Mo. 
171:  Dean  v.  Emerson,  102  Maas.  480;  More 
V.  Bonnet,  40  Cal.  251,  6  Am.  Rep.  621; 
Wright  ▼.  Ryder,  36  Cal.  342,  95  Am.  Dec 
186. 

Where  a  contract  Is  partially  illegal  and 
partially  legal,  and  the  same  may  be  divided, 
the  court  may  enforce  the  legal  part  and  de- 
clare against  the  illegal  part^ 

Casady  v.  Woodbury  County,  13  Iowa,  113. 

It  is  certainly  againat  public  policy,  and 
in  restraint  of  trade,  to  say  that  a  man  can- 
not borrow  money  of  an^  other  individual 
because  he  has  borrowed  it  of  some  particu- 
lar person,  and  much  more  is  it  in  restraint 
of  trade  to  say  that  a  man  cannot  become 
indebted  unless  he  has  paid  off  a  particular 
debt. 

Ibid.;  Chapin  v.  Brotm  Bros.  83  Iowa,  160, 
12  L.  R.  A.  428,  48  N.  W.  1074. 

Messrs.  Connor  A  WeaTer,  for  appellee: 

The  contract  must  be  dealt  wi<th  as  an  en- 
tirety, and  the  clause  objected  to  by  appel- 
lant must  be  read  in  connection  with  the 
remainder  of  tlie  note  and  in  the  light  of 
the  circumstances  shown.  All  the  provisions 
aa  to  partial  pajrments  and  the  rebate  of  in- 
terest are  dependent  on  each  other. 

2  Parsons,  Contr.  8th  ed.  *529;  Clark, 
Contr.  Rule  275,  p.  053. 

If  add,  J.,  delivered  the  opinion  of  the 
court: 

The  note,  but  for  certain  provisions,  might 
not  be  paid  before  its  maturity  in  1906. 
These  may  be  set  out:  "This  note  is  executed 
upon  the  condition  that  partial  payments  in 
any  amount  at  any  time  after  one  year  will 
be  reof>tived.  and  that  the  interest  will  be  re- 
bated from  the  date  of  such  payments.  This 
condition  is  waived,  provided  the  matured 
indel>tedness  has  not  been  paid  as  a^eed, 
the  maker's  total  indei>tedneM  is  not  being 
reduced,  or  provided  the  money  tendered  is 
borrowed  in  whole  or  part  elsewhere."  The 
appellant  contends  thai;  the  limitation  of  the 
privilege  to  make  payment  before  maturity 
to  money  not  borrowed  in  whole  or  part  else- 
where is  contrary  to  public  policy,  and  in  re- 
straint of  trade.  If  so,  this  must  be  because 
an  interference  with  tra  (licking  in  money,  for 
it  in  effect  merely  prevents  the  borrower 
from  creating  a  new  indebtedness  out  of 
which  to  Hitisfy  the  old.    But  the  note  with* 
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ou(t  conditions  would  have  aeoompli^ed  this, 
and  no  one  will  contend  thai,  if  so  drawn,  it 
would  have  been  invalid.  Tliere  is  no  limi- 
tation with  respeot  to  the  source  of  the 
money  if  not  paid  till  maturity.  The  stipu- 
lation relates  solely  to  the  escercise  of  the 
option  to  pay  after  the  lapse  of  a  year,  and 
before  due.  But  if  a  note  payable  only  «t 
the  end  of  ten  years  alter  date  ia  not  in  re- 
straint of  trade  against  public  policy, — as 
is  conceded. — -upon  what  theory  ahaJl  a  stipu- 
latiofn  permitting  payment  witibin  that  per- 
iod upon  certain  specified  conditions  be  so 
adjudged?  None  save  that  such  conditions 
are  to  be  oondemned.  But  there  is  Dothing 
objectionable  in  a  pledge  to  pay  only  from  a 
speciai  fund  or  a  particular  estate,  and  such 
a  promise  will  be  enforced.  Dea  Moines 
County  V.  Uinkley,  62  Iowa,  637,  17  N.  W. 
916;  KeUey  v.  Chamberlain,  47  Mich.  241, 
10  N.  W.  355.  How,  then,  can  it  be  said  that 
a  promise  not  to  pay  from  certain  moneys  or 
properties  within  named  period  is  illegal  T 
The  nature  of  the  defendant's  busineBs  would 
seem  to  require  it  to  keep  the  money  intrust^ 
ed  to  iitB  care  invested  eo  as  to  return  a  fair 
income,  and,  evidently  in  return  for  its  oon- 
^oessioo  in  the  way  of  receiving  payment  at 
any  time  notwithstaoiding  the  eKpesiee  of 
making  the  loan,  the  deoedent  stipulated  to 


make  such  payment  only  from  his  property 
and  inooone  in  reduction  of  his  debt  burden, 
and  possiUy  to  pay  a  somewhat  higher  rate 
of  interests  Without  the  limiitation  the  du- 
ration of  the  loan  would  depend  solely  on 
the  ability  of  the  bonnower  to  obtain  cheaper 
mooey.  With  it  the  likelihood  of  ita  re- 
tention depended  upon  other  oootinflenoieB ; 
t.  6.,  his  wish  and  his  ability  to  pay  from  hie 
meana.  In  other  words,  the  parties  chose  to 
contract  with  reference  to  their  situation, 
as  they  had  the  perfect  right  to  do.  If  the 
debtor  could  secure  a  lower  rate  of  interest 
by  agreeing  not  to  exercise  4he  option  of 
paying  before  maturity  save  from  money  not 
borrowed,  we  know  of  no  reason  for  depriv- 
ing him  of  the  opportunity.  The  note  would 
have  been  valid  without  the  option.  It  i» 
valid  with  an  option  depending  on  any  con- 
dition not  immoral  or  opposed  to  public  pol- 
icy. This  waa  neither.  The  record  is  such 
that  we  cannot  interfere  with  the  finding  of 
the  trial  judge  that  decedent  was  advised  of 
the  contenta  of  the  note  when  he  signed  it. 
If  not  read  over,  the  omission  did  not  result 
from  inahility  to  read,  or  any  inducement 
not  to  read  held  out  by  the  agent.  Bonnot 
Co.  y.  Newman,  Broe.  108  Iowa»  158,  78  N. 
W.  817. 
Affirmed. 
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An  flnflrmarT  malnfatned  by  tbe  pro- 
prietors of  a  medical  eolleare  to  induce 
attendance  at  the  college  for  the  Instruction 
and  clinical  experience  received  In  the  in* 
flrmary  is  not  exempt  from  taxation  as  an 
institution  of  purely  public  charity,  although 
a  great  deal  of  charitable  work  ie  done  in  it 

(November  10,  1901.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  favor  of  defendant  in  a  suit  to  enjoin 
the  odlection  of  taxes.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

ileasra.  Bennett  H.  Tonng  and  Marion 
W.  Ripy,  for  appellant: 

In  Louisville  v.  Nazareth  Literary  d 
Benev.  Inst.  100  Ky.  518,  36  S.  W.  994, 
this  court  decided  that  Sta.  Mary  &  Eliza- 
beth Hospital,  along  with  the  other  Naza- 
reth institutions,  was  exempt  fn-om  «rtiate 
and  mumcipal  taxe/tion  under  §  170  of  the 
Constitution. 


In  so  fax  as  the  objects  and  the  revenue 
and  ita  expenditures  are  ooooemed,  St.  Jo- 
seph's Infirmary,  Sts.  Mary  &  Elizabeth 
Hospital,  and  the  Gray  Stiieet  laifinnary  are 
identical. 

Whatever  is  done  or  given  gratuitously  in 
relief  oi  the  public  burdeos  or  for  the  ad- 
vancement of  the  public  ^ood  is  a  public 
charity.  Where  the  public  is  the  beneficiary, 
the  charity  is  public,  and  where  no  privata 
or  pecuniary  return  is  reserved  to  the  giver 
or  to  any  particular  person,  but  all  the  bene- 
fit resulting  from  the  gift  or  act  goes  to  the 
public,  it  is  a  purely  public  charity,  the 
word  "purely*'  being  eqiuvalent  to  "wholly." 

Episcopal  Academy  v.  Philadelphia,  150 
Pa.  565,  25  AU.  65. 

The  essential  feature  of  a  public  use  is 
that  it  is  not  confined  to  privileged  individ- 
uals, but  is  open  to  the  inaefinite  public.  It 
is  this  indefinite  or  unrestrained  quality  that 
gives  it  its  public  character. 

Donohugh's  Appeal,  86  Pa.  306;  P^tZa- 
delphia  v.  Pennsylvania  Hospital,  8  Pa.  Co. 
Ct.  72;  Appeal  Taw  Ct.  v.  Regents  of  Uni- 
versity, 50  Md.  459;  Philadelphia  v.  Penn- 
sylvania Hospital  for  Insane,  154  Pa.  9,  25 
Atl.  1076;  Scott  v.  Athens,  1  Ohio  N.  P.  94. 

The  test  of  maintenance  by  charity  is  not 


Nora. — For  other  cases  in  this  series  as  to 
what  constitutes  purely  public  charity  within 
exemption  laws,  see  Philadelphia  v.  Masonic 
Home  (Pa.)  23  L.  R.  A.  545;  New  England  Theo- 
aophlcal  Corp.  v.  Boston  (Mass.)  42  L.  R.  A. 
281;  White  v.  Smith  (Pa.)  43  L.  R.  A.  498; 
Newport  v.  Masonic  Temple  Ambo.  (Ky.)  49  L. 
55  L.  R.  A. 


R.  A.  252 ;  and  Fltterer  v.  Crawfo;*d  (Mo.)  50 
L.  R.  A.  191. 

As  to  exemption  from  taxation  of  property 
the  primary  use  of  which  is  not  for  charitable 
purposes,  see  Ramsey  County  v.  Church  of  tbe 
(lootl  Shepherd   (Minn.)   11  L.  R.  A.  175. 


1901. 
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tin  ooizroB  of  iiKomfi  ci  tli6  instrifkutioiiy  nor 
tlie  pToportkm  which  the  income  from  char- 
itable sources  bears  in  the  expenditures  to 
the  payments  received  by  it  from  its  bene- 
ficiaries. 

Donohugh'8  Appeal,  86  Pa.  306;  North- 
hampton County  T.  Lafayette  College,  128 
Pa.  128,  18  Atl.  516;  St,  Mary's  College  v. 
Crotol,  10  Kan.  442;  Burd  Orphan  Asylum 
▼.  School  Dist.  90  Pa.  25. 

It  is  the  purely  public  use  of  the  property 
which  secures  iHie  exemption  from  taxation, 
not  the  mode  of  dedica4ion  or  the  title  by 
which  it  is  held  nor  the  character  of  the  in- 
strument  by  which  it  is  oootroUed.  The  leg- 
islature has  not  required  the  instrumental- 
ity by  which  the  charity  is  to  be  furnished 
to  the  pi^lic  to  be  incoiporated,  nor  has  it 
designeJted  any  mode  of  dedication  as  a  con- 
dition precedent  to  exemption. 

Gerke  v.  Purcell,  26  Ohio  St  229;  Eumph- 
riea  v.  Little  Sisters  of  the  Poor,  29  Ohio  St. 
207:  Hennepin  County  v.  Orace,  27  Minn. 
503,  8  N.  W.  761;  Philadelphia  v.  Church  of 
St,  James,  134  Pa.  207,  19  AU.  497 ;  Willard 
V.  Pike,  59  Vt.  203,  9  Atl.  907;  White  v. 
Smith,  189  Pa.  223,  43  L.  R.  A.  498,  4Z  Atl. 
125. 

A  purely  public  charity  may  be  adminis- 
tered by  a  private  corporation. 

Humphries  v.  Little  Sisters  of  the  Poor, 
29  Ohio  St.  200;  Donohugh*s  Appeal,  86  Pa. 
306;  St.  Joseph's  Hospital  Asso.  v.  Ashland 
County,  96  Wis.  636,  72  IsT.  W.  43. 

Mr.  H.  Ii.  Stone,  for  appellee: 

The  appellant  is  not,  as  claimed,  an  in- 
stitution of  purely  public  charity. 

Newport  v.  Masonic  Temple  Asso.  49  L.  R. 
A.  252,  21  Ky.  L.  Rep.  1785,  56  S.  W.  405. 


J.,  delivered  the  opiniooi  of  the 
court: 

This  action  was  instituted  by  the  Gray 
Street  Infirmary  to  enjoin  the  city  of  Louis- 
ville from  the  collection  of  taxes  on  its  prop- 
erty located  on  Gray  street,  in  the  dty,  on 
the  ground  that  it  was  an  institution  of 
purely  public  charity,  and  consequently  ex- 
empt from  taxation.  It  appears  from  the 
record  that  ccrtaifn  well-known  physicians  of 
the  city  of  Louisville  were  engaged  in  oper- 
ating a' medical  and  dental  schcnl,  known  ae 
the  ''Hospital  College  of  Medicine"  and  the 
Tiouisville  College  of  Dentistiy,"  for  their 
own  benefit;  that  the  receipts  of  the  college 
of  medicine  amounted  to  eJbout  $35,000  a 
year,  and  its  expenses  to  ahout  $20,000 ;  that 
the  difference,  $15,000,  was  divided  among 
the  professors ;  that  the  Hospital  College  of 
Medicine  had  an  infirmary  on  its  fourth 
floor,  which  was  operated  in  oonnection  with 
the  medical  school  for  the  instruction  of 
pupils;  that  these  quarters  were  found  in- 
sufficient; and  that  the  physicians  who  owned 
and  operated  the  medical  school  concluded 
to  build  and  maintain  a  larger  infirmary  for 
the  treatment  of  diseases.  This  infirmary 
was  denized  aa  aa  adjunct  to  the  college, 
and  was  paid  for  in  equal  parte  by  the  physi- 
cians who  operated  the  college.  The  articles 
of  incorporation  provide,  "in  case  either  of 
said  incorporators  should  die  or  resign  or 
i5L.  K.  A. 


dispose  of  his  interest,  that  hi«  successor  in 
the  Hospital  Collie  of  Medicine  and  the 
Louisville  College  of  Dentistry  should  take 
his  place  in  the  management  and  ownership 
of  said  infirmary  by  paying  such  portion  of 
the  amount  paid  out  by  said  party  dying 
or  resigning  as  a  majority  of  the  incorpora- 
tors estimated  to  be  just,  and,  in  case  of  his 
failure  or  refusal  to  moke  such  payment,  the 
survivors  of  the  corporation  should  have  the 
ri^t  to  do  so,  and  succeed  to  all  the  rights 
of  the  party  dying  or  resigning;  that  the 
incorporators,  their  successors  or  survivors, 
might  at  any  time,  by  a  majority  vote,  dis- 
serve the  corporatUm,  sell  the  property,  and 
divide  the  proceeds  among  the  Incorporators^ 
alter  the  payment  of  the  debts  of  the  cor- 
poration." The  owners  of  this  hospital  man- 
age it,  and  determine  what  patients  shall 
be  admitted  to  its.  benefits.  They  charge  all 
ward  patients  who  are  able  to  pay  $5  per 
week,  and  $12  per  wedc  for  the  use  of  the 
private  rooms.  If  the  patient  is  unable  to 
pay,  he  is  operated  upon  in  the  amphitheater 
before  the  medical  class.  They  charge  and 
receive  pay  for  their  services  where  uie  pa- 
tient is  ahle  to  pay ;  and  a  part  of  the  cur- 
riculum of  the  college  is  the  clinics  at  the 
infirmary,  and  they  are  necessary  in  the 
teaching  both  of  medicine  and  surgery.  Dr. 
Grant  testifies  that  the  institution  would  nofe 
have  been  established,  except  that  the  in- 
corporators hoped  to  receive  pecuniary  ad- 
vantage from  it,  either  directly  or  through 
their  connection  with  the  college.  We  have 
no  doubt,  from  the  testimony,  that  the  pro- 
fessors in  the  medical  college  do  a  great  deal 
of  charitable  woa'k  in  the  infirmary ;  yet  the 
real  purpose  in  establishing  the  infirmary 
was  to  make  their  medical  college  more  at- 
tractive to  students,  and  to  induce  attend- 
ance by  reason  of  the  instruction  and  dinioal 
experience  received  in  the  infirmary,  and  in 
this  way  to  increase  the  profits  of  the  pro- 
fessors operating  the  college.  Certainly  such 
an  institution  cannot  be  exempted  from  taxa- 
tion on  the  ground  that  it  is  purely  an  in- 
stitution of  public  charity. 
Judgment  afp,rmed. 


George  T.  BAKEH,  Appi.^ 

V. 

METROPOLITAN      LIFE      INSURANCE 

COMPANY. 


( 


Ky. 


) 


One  employed  to  do  ^irorlc  for  an  In- 
definite  time  cannot  maintain  i^i  action 
against  his  employer  for  terminating  the  em- 
ployment by  reason  of  a  conspiracy  betweeik 
the  employer  and  others  not  to  employ  per- 
sons who  within  a  certain  time  had  been  In 
the  employment  of  either  conspirator. 

(October  29.  1001.) 


Note. — ^As  to  inducing  discharge  of  seryant 
not  engaged  for  definite  time,  see,  in  this  series, 
Raycroft  v.  Tayntor  (Vt.)  33  L.  R.  A.  225,  and' 
Moran  v.  Dunphy  (Mass.)  &2  L.  R.  A.  115. 

As  to  liability  for  procuring  discharge  of  em- 
ployee generally,  see  note  to  Boysen  ▼.  Thorn 
(Cal.)  21  L.  R.  A.  233;  and  Curran  ▼.  Galeo. 
(N.  T.)  87  L.  K.  A.  802. 
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Ebntockt  Court  or  Afpbalb. 
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APPEAL  by  plaintiff  from  a  judgment  oi 
the  Circuit  Court  for  Fayette  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  daniagee  for  his  alleged  wrongful 
discharge  from  defendant's  employment  pur- 
suant to  a  conspiracy.    Affirmed. 
The  facte  are  stated  in  the  opinion. 
Mr.  George  Denny  for     appeHaoL 
Mr.  F.  M*  Saekett  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  appeal  from  a  judgment  of  the 
Fayette  circuit  court  dismissing  on  general 
•demurrer  t^ie  following  petition:  "The 
plaintiif,  George  T.  Baker,  says  that  he  is  a 
<sitizen  and  resident  of  Jjexington,  Fayette 
county,  Kentucky,  and  has  been  for  two 
years  last  past;  that  he  has  no  trade  or  call- 
ing except  8LS  solicitor  of  life  insurance, 
which  business  he  has  been  engaged  in  for 
the  past  ten  or  twelve  years;  that  he  was 
engaged  in  said  business  with  the  Sun  Life 
Insurance  Company  of  America,  a  life  in- 
surance company  doing  business  in  the  city 
ol  Lexington  and  state  of  Keotucky,  and 
h&d  been  so  engaged  for  the  past  five  years 
up  iiniil  about  the  7tih  day  of  January,  1890, 
wnen  he  resigned  by  request  of  said  Sun 
Life  Insurance  Company.  Thereafter,  about 
the  4th  day  of  February,  1809,  he  was  em- 
ployed by  the  defendant,  the  Metropolitan 
Life  Insurance  Company,  a  corporation  duly 
incorporated  under  the  laws  of  the  state  of 
New  York,  and  empowered  in  that  name  to 
eue  and  be  sued,  contract  and  be  contracted 
with,  and  engaged  in  general  insurance  busi- 
ness in  New  York,  Kenitueky,  and  elsewhere, 
in  Lexington,  Kentucky,  to  solicit  life  in- 
surance with  it  for  an  indefiniite  length  of 
time;  and  that  he  did  soiioit  life  insurance 
lor  the  said  Metropolitan  until  the  18th  day 
of  February,  1899,  when  he  waa,  without 
fault  upon  his  part,  wrongfully  discharged 
by  said  company  at  the  instance  and  demand 
of  the  defendant  the  Sun  Life  Insurance 
Company  of  America ;  the  said  defendant  the 
Sun  Life  Insurance  Company  ef  America,  the 
Metropolitan  Life  Insurance  Company,  and 
the  Prudential  Life  Insurance  Company  of 
America  having  wrongfully,  unlawfully,  and 
maliciously  confederated  together  for  the 
purpose  of  preven<ting  anyone  (and  especial- 
ly the  plaintit!')  who  had  been  in  the  employ 
of  either  of  said  insurance  companies  from 
receiving  employment  (at  the' place  he  had 
been  so  working)  of  either  of  said  insurance 
eompanies  for  the  period  of  two  years  after 
leaving  the  company  by  which  he  had  been 
formerly  employed;  and  that  by  reason  of 
the  aforesaid  unlawful  and  wicked  agree- 
ment, conspiracy,  and  combination  upon  the 
part  of  the  Sun  Life  Insurance  Company  of 
America  with  the  Prudential  Life  Insurance 
Company  of  America  and  the  defendant  the 
Metropolitan  Life  Insurance  Company  the 
said  defendant,  the  Metropolitan  Life  Insur- 
ance Company,  violated  its  contract  with 
him  by  refusing  to  permit  him  to  work  for 
it,  as  it  had  agreed  to  do,  and  without  any 
fault  upon  his  part  discharged  him  from  its 
service,  and  he  has  been  deprived  thereby 
r)5  L.  R.  A, 


of  the  oppori^uinity  to  eaon  his  livelihood  bj 
reason  of  his  discharge  in  pursuance  of  the 
aforesaid  unlawful  and  wicked  combination 
and  agreement,  and  b^  the  defendant  break- 
ing the  covenant  of  his  contract, — ail  to  his 
damage  in  the  sum  of  $5,000.  He  says  that 
he  has  been  living  and  doing  business  for 
the  Sun  Life  Insurance  Comx>any  in  the  city 
of  Lexington,  Kentucky,  for  more  than  two 
years  last  past,  and  that  by  reason  of  the 
unlawful,  wrongful,  and  malicious  agree- 
ment, conspiracy,  and  combination  on  the 
part  oi  the  Metropolitan  Life  Insurajice 
Company  with  the  other  two  companies 
above  mentioned,  whereby  he  was  discharged 
from  the  Metropolitan  Life  Insurance  Com- 
pany, he  is  wrongfully  prevenited  from  en- 
gaging in  the  business  or  avocation  of  his 
life  at  bis  own  home.  Wherefore  the  plain- 
tiir,  George  T.  Baker,  prays  judgment 
against  the  defendant,  the  Metropolitan  Life 
Insurance  Company,  for  the  sum  of  $5,000 
in  damages,  for  his  costs  in  this  suit  ex- 
pended, and  for  all  proper  relief." 

It  will  be  observed  that  the  plaintiff  al- 
l^;es  that  his  employment  was  for  an  in- 
definite length  of  time.  Ue  had,  therefore, 
the  right  to  qtiit  whenever  he  saw  proper. 
The  defendant  had  also  the  right  to  termi- 
nate the  employment  at  pleasure.  -  When  it 
discharged  him,  therefore,  it  exercised  only 
a  legal  right.  But  it  is  insisted  that  the  gist 
of  the  action  is  not  a  breach  of  the  contract, 
but  the  conspiracy,  which  resulted  in  the 
damage  to  appellant.  This  precise  question 
was  determined  by  this  court  in  Brewster  v. 
O.  MilUr'8  Sons  Co.  101  Kv.  368,  38  L.  R. 
A.  505,  41  B.  W.  301.  In  that  case  the  un- 
dertakers of  Louisville  entered  into  an  agrees 
ment  not  to  accept  employment  from  a  per- 
son who  was  indebted  to  one  of  them.  Mil- 
ler refused  to  serve  Brewster  because  he  was 
indebted  to  them  for  previous  service.  The 
other  defendants  refused  for  the  reason  that 
he  had  not  paid  Miller.  Brewster  sued  for 
damages,  and  it  was  held  that  he  could  not 
recover.  The  court  said:  "We  think  Mr. 
Addison  lays  down  the  correct  rule  in  his 
work  on  Torts,  when  he  says,  in  §  850,  vol. 
2:  *A  criminal  proceeding  by  way  of  in- 
dietment  lies  for  the  mere  act  of  conspir- 
ing, but  a  civil  action  is  not  maintainable 
unless  the  plaintiff  has  been  aggrieved,  or 
has  sustained  actual  legal  damage  by  some 
overt  act  done  in  pursuance  of  the  con- 
spiracy.' .  .  .  One  has  the  right  to  de- 
cline to  enter  into  a  busineas  undertaking 
with  anyone."  "It  is  a  part  of  every  man's 
civil  rights  that  he  be  left  at  liberty  to  refuse 
bueiness  relations  with  any  person  whom- 
soever, whether  the  refusal  rests  upon  rea^ 
son  or  is  the  result  of  whim,  caprice,  preju- 
dice, or  malice.  With  his  reasons  neither 
the  public  nor  third  persons  have  any  legsA 
concern."  Cooley,  Torts,  p.  278.  This  case 
followed  Bourlier  Bros,  v.  Macauley.  91  Ky. 
135,  11  L.  R.  A.  550,  15  S.  W.  60,  where  the 
court  said:  "Whether  a  legal  wrong  has 
been  done  or  not  depends  upon  the  nature 
and  quality  of  the  act,  not  upon  the  motive 
of  the  person  doing  it."  Where  falsehood 
or  coercion  is  employed  to  secure  a  disoharge 
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or  XMrereob  an  employment,  •  different  rule 
applies.  Chwniben  y.  Baldwin,  91  Ky.  121, 
U  L.  R.  A.  645,  16  S.  W.  57 ;  Hundley  y. 
ixniiBville  d  N.  R.  Co,  20  Kj.  L.  Rep.  1085, 
48  S.  W.  429. 

Judgment  affirmed. 


SECOND  NATIONAL  BANK  OF  LOUIS- 
VILLE, Appt., 

V. 

MERCHANTS'     NATIONAL     BANK     OP 
N£W  ALBANY,  Indiana. 


( 


Ky. 


) 


fl«  A  banlc  cannot  be  beld  neirllflrent  In 
■electlnjr  as  airent  for  tbe  eollectlon 
of  a  note  for  Ite  customer  another  bank 
which  is  regarded  as  solrent,  merely  be- 
cause it  is  in  fact  insolvent  and  makes  an  as- 
signment for  creditors  soon  afterwards,  and 
the  treasurer  of  the  corporation  making  the 
note  is  also  cashier  of  tlie  bank. 

S.  A  bank  trblcb,  bavtngr  received  a 
mote  for  collection,  sends  it  to  an-i 
otber  banlc  the  cashier  of  which  la  the 
treasurer  of  the  corporation  making  the  note, 
at  a  time  of  great  financial  uncertainty.  Is 
negligent,  when  the  note  is  not  collected  at 
maturity,  in  failing  to  ascertain  promptly  the 
canae,  or  whether  or  not  steps  had  been  taken 
to  hold  the  Indorser,  and  in  sending  forward 
another  note  of  the  same  kind  after  the  ma- 
turity of  the  former  one  without  bearings  from 
It. 

Mm  Tbe  qnestion  -wbetber  or  not  a  bank 
la  meirllflrent  In  tatllngr  to  ascertain  tbe 
•anso  of  tallnre  of  its  agrent  to  collect 
paper  sent  for  collection,  or  whether  or  not 
the  indorser  was  properly  charged,  is  raised 
by  allegations  that  the  bank  did  not  exercise 
reasonable  care  and  diligence  in  collecting  the 
note,  and  that,  by  reason  thereof,  the  money 
was  lost  to  the  owner  of  the  note,  and  a  de- 
nial of  these  allegations,  with  afllrmatlye  al- 
legations of  care  and  diligence,  and  that  the 
loss  was  without  defendant's  fault, 

•4»  A  bank  "wbicb  bas  received  com- 
mercial paper  for  collection,  and  for* 
warded  it  to  an  agent  bank,  is  negligent  In 
not  sending  a  tracer  promptly  when  the  paper 
is  not  heard  from  at  maturity,  and  in  allow- 
ing the  matter  to  run  along  without  hearing 
from  the  tracer,  or.  In  case  It  Is  heard  from, 

NOTB. — ^That  a  bank  In  which  check  or  draft 
Is  deposited  for  collection  is  liable  for  default 
•of  correspondent  bank,  see,  in  this  series,  the 
of  Streisagnth  y.  National  German  Amerl- 
Bank  (Minn.)  7  L.  R.  A.  868 ;  and  Corn 
Bank  t.  Farmers'  Nat.  Bank  (N.  T.)  7 
Xi.  R.  A.  559. 

Contra,  First  Nat.  Bank  y.  Sprague  (Neb.) 
15  L.  R.  A.  498;  Waterloo  Milling  Co.  y.  Kuen- 
oter  (III.)  29  L.  R.  A.  794 ;  Olran  r.  Bank  of 
Alexandria  (Tenn.)  47  L.  R.  A.  270;  and  Wil- 
son y.  Clarlinyille  Nat  Bank  (111.)  52  L.  R.  A. 


As  to  liability  of  collecting  bank  for  sending 
-cbecks  or  drafts  directly  to  drawee  bank,  see 
Anderson  y.  Rodgers  (Kan.)  27  L.  R.  A.  248, 
and  note;  Kershaw  y.  Ladd  (Or.)  44  L.  R  A. 
.236 ;  Mkineapolls  Sash  &  Door  Co.  y.  Metropoli- 
tan Bank  (Minn.)  44  L.  R  A.  504;  Givan  y. 
Bank  of  Alexandria  (Tenn.)  47  L.  R.  A.  270; 
Clrst  Nat.  Bank  y.  Cltisens'  Say.  Bank  (Mich.) 
•48  L.  R.  A.  588 ;  and  Wilson  y.  Carllnyille  Nat. 
Bank  (111.)  52  L.  R.  A.  682. 
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in  not  notifying  the  owner  of  the  paper  of  the 
true  situation,  or  taking  any  steps  to  protect 
bis  Interest. 

(NoTember  15,  1901.) 

APPEAL  by  defendant  from  a  Judgment  of 
tiie  Circuit  Court  for  Jefferson  (Jounty 
in  f&vor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liaible  for  the  vulue  of  cer- 
tain notes  which  were  delivered  to  it  for  col' 
lection  and  alleged  to  have  been  lost  to 
plaintiff  through  its  negligence.     Affirmed, 

The  facts  are  sta/ted  in  Uie  opinion. 

Mr,  A.  E.  Willson  for  apj^lant. 

MesBrs,  Hnmpbrsy,  Burnett,  Si  Hnsii* 
pbrey,  for  appellee: 

The  taking  by  a  bank  from  a  customer  in 
the  usual  course  of  business  of  paper  for 
collection  is  suffioient  evidence  of  a  valuable 
oonsidera/tion  for  the  service. 

Exchange  "Sat.  Bank  v.  Third  Nat.  Bank, 
112  U.  S.  288,  28  L.  ed.  726,  5  Sup.  Ct  R^. 
114. 

Demand  oi  payment  and  notice  of  nonpay- 
men^  or  protest  and  notice  of  protest^  were 
necessary  to  bind  the  indorser,  the  New  Al- 
bany Manufacturing  Company. 

Oreen  v.  Louthain,  49  Ind.  140;  Parkin 
son  y.  Finch,  45  Ind.  126. 

The  neglect  of  the  Bedford  Bank  to  protest 
the  note  for  nonpayment,  and  to  give  no- 
tit!e  of  nonpaymeDt  to  the  indorsers,  released 
the  solvent  New  Albany  Manufacturing 
Company,  and  at  the  same  time  made  itself 
liable  to  the  holder  aod  owner  of  the  nets 
for  its  face  value. 

The  Louisville  bank  is  liable  for  its  plain 
neglect  of  duty  to  notify  the  New  Albany 
bank,  from  the  4th  of  May  to  about  the  mid- 
dle of  June,  that  tbe  note  was  not  paid,  and 
that  it  bad  not  been  protested,  and  thai  n^ 
steps  had  been  taken  to  hold  the  solvent  ii^ 
dorser. 

The  New  Albany  bank  was  absolutely  pre- 
vented from  making  any  effort  to  secure  its 
debt  by  reason  of  the  neglect  of  the  Louis- 
ville bank  to  notify  it  Si  facts  which  are 
admitted  to  have  been  in  its  possession  for 
a  period  o€  about  forty-five  or  more  days* 
during  9II  of  whicSi  time  both  the  Bedford 
Bank  and  the  quarries  company  were  going 
concerns. 

FWnt  Nat.  Bank  y.  Citieen^  Bav,  Ranlb, 
123  Mich.  ^36,  48  L.  R.  A.  583,  82  N.'W.  66. 

The  negligence  of  the  Louisville  bank  in 
not  prepay  looking  after  its  chosen  agents 
and  in  not  promptly  apprising  the  New 
Albany  bank  of  the  mtuation,  and  thus  af- 
fording it  the  opportunity  to  protect  itself, 
constifUites  gross  neglecL 

Farmers*  Bank  d  T.  Co,  v.  NeujUutdf  97 
Ky.  464.  31  8.  W.  38;  Bamberger  v.  Bank  cf 
Tupelo,  15  Ky.  L.  Rep.  361. 

Due  care  and  diligence  were  not  exercised 
by  the  Tx>uisville  bank  in  sending  the  second 
note,  after  all  that  had  occurred  concerning 
the  first  note  is  considered. 

First  Nat.  Bank  y.  Fourth  Nat.  Bank,  77 

N.  Y.  323.  33  Am.  Rep.  618;  First  Nat.  Bank 

V.  First  Nat.  Bank,  4  Dill.  290,  Fed.  Cas.  No. 

4,810;  Drovers'  Nat.  Bank  ▼.  Anglo-, 
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can  Pkg,  d  Provision  Co.  117  111.  100,  57 
Am.  Rep.  866,  7  N.  E.  601 ;  Merchants'  Nat. 
Bank  y.  Goodman,  109  Pa.  422,  68  Am.  Rep. 
728,  2  Atil.  087 ;  Richards  v.  Stephenson,  99 
Mass.  311;  Farmers*  Bank  d  T.  Co.  v.  Neto- 
lafid,  97  Ky.  464,  31  S.  W.  38;  Morse,  Banks 
&  Banking,  3d  od.  §  252 ;  Shipsey  v.  Bowery 
Nat.  Bank,  59  N.  Y.  485. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

The  Seoond  National  Bank  of  Louisville 
made  an  agreement  with  the  Merchan/ts'  Na* 
taonal  Bank  of  New  All>any,  Ind.,  by  which, 
in  consideration  of  the  New  Albany  bank  de- 
positing with  it  its  surplus,  it  agreed  to  pay 
3  per  cent  interest  upon  the  daily  balances 
in  favor  of  the  New  Albany  bank,  and  also 
agreed  to  do  the  collecting  of  that  bank 
without  charge.  After  this,  on  April  1, 
1893,  the  Bedford  Stone  Quarries  Company, 
a  corporation  doing  business  cut  Bedford,  In- 
diana, executed  its  two  negotiable  notes  to 
the  New  Albany  Manufacturing  Company,  a 
oorporaition  doing  business  in  New  Albany, 
Indiana, — one  for  $652.07,  due  in  thirty 
days,  and  the  other  for  $650,  due  in  sixty 
days, — ^both  payable  at  the  Bedford  Bank,  of 
Bedford,  Indiana.  The  New  Albany  Manu- 
facturing Company  discounted  the  notes  be- 
fore maturity  to  the  Merchants'  National 
Bank,  and  the  Latter  on  April  22d  sent  the 
thii-ty-day  note,  which  matured  May,  4th,  to 
appellant  by  mail,  for  collection,  and  on  May 
13tn  sent  it  the  other  note  in  like  manner. 
Appellant,  on  the  same  day  that  it  received 
the  notes,  sent  them  to  the  Bedford  Bank  for 
oollection.  On  June  6,  1893,  the  Bedford 
Bank  assigned  for  the  benefilt  of  its  credit- 
ors; and  so,  soon  afterwards,  did  the  Bed- 
ford Stone  Quarries  Company,  the  maker  of 
the  two  notes.  On  June  14th  the  two  notes 
were  returned  to  appellant  unpaid  and  un- 
protested, and  were  returned  by  it  to  the 
Now  Albany  bank.  On  the  next  day  it  re- 
turned them  to  appellant,  claiming  that  dil- 
igence had  not  been  used,  and  that  by  the 
failure  to  protest  them  the  indorser  was  re^ 
leased.  The  notes  were  governed  by  the 
1»W8  oi  Indiana,  and  thereby  were  placed  on 
tiie  footing  of  foreign  bills  of  exchange. 
The  indorser  was  therefore  released,  and,  the 
maker  being  insolvent,  it  was  insisted  by  the 
New  Albany  bank  that  appellant  was  liable 
to  it  for  the  amount  of  the  notes.  The  court 
beloiw  adjudged  in  favor  of  .the  New  Albany 
bank. 

That  the  Bedford  Bank  was  negligent,  and 
th&t  it  is  primarily  liable  for  the  loss,  is  ad- 
mitted: but  appellant  is  not  liable  for  the 
neglect  of  its  oorrespondent.  In  Farmers* 
Bank  d  T.  Co.  v.  Newland,  97  Ky.  464,  31 
8.  W.  38,  this  court  aaid:  "When  a  custo- 
mer deposits  with  a  bank  a  note,  bill  of  ex- 
ohange,  certificate  of  deposit,  check,  etc.,  for 
oolle^ion  at  a  point  distant  from  the  loca- 
tion of  the  bank,  he  muet  know  the  bank  can- 
not send  one  of  its  officers  or  agents  to  such 
point  to  make  the  collection.  He  is  pre- 
sumed to  know  the  method  employed  by 
banks  in  making  such  collections.  He 
knows  that  the  bank  must  seiect  some  other 
45L.  R.  A. 


bank  or  agency  to  aid  in  accomplishing  the- 
undertaking  imposed  on  it.  He  haa  made- 
the  bank  his  agent  for  that  purpose.  He  haa- 
employed  tiie  bank  to  do,  through  its  meth- 
ods of  making  collection,  that  which  would 
cost  him  much  time  and  money  to  do  him- 
self. When  he  9o  engage  t^e  bank,  and 
makes  it  his  agent  to  make  the  ool lection,  he- 
does  so  with  t{ie  implied  understanding  that 
the  bank  will  follow  the  customary  method 
in  making  such  collections,  which  necessi- 
tates the  selection  of  agents  or  corrospond- 
eots  at  other  points  to  carry  out  the  under- 
taking; and  the  bank  can  only  be  held  re- 
sponsible for  the  exercise  of  due  care  and 
diligence  in  making  such  selection."  Th» 
evidence  in  this  case  shows  very  conclusively 
that  the  Bedford  Bank  was  regarded  as  sol- 
vent, and  appellant  cannot  be  held  liable 
for  negligence  in  the  selection  of  the  agent. 
But  there  are  other  facts  shown  by  the  proof. 
The  notes  were  both  signed  thus:  "Bedford 
Stone  Quarries  Company,  by  W.  C.  Win- 
standiey.  Secretary  and  Treasurer.'*  W.  C. 
Winstandley  was  also  the  cashier  of  the  Bed* 
ford  Bank,  and  appellant  knew  this.  By  the- 
course  of  business  between  the  two  banks,  if 
a  note  was  collected  the  amount  was  imme- 
diately remiitted  by  the  Bedford  Bank  to  the- 
appellant.  When  the  itote  majtured  on  May 
4th,  and  nothing  was  heard  from  it»  appel- 
lant should  have  ascertained  the  cause,  and 
in  a  reasonable  time  thereafter  have  giveik 
uotioe  to  the  New  Albany  bank  of  the  situa- 
tion. Notwithstanding  this,  on  May  13th  it 
forwarded  to  the  Bedford  Bank  the  other 
note,  and  took  no  steps,  so  far  as  appeara 
with  any  certainty,  until  June  7>th,  when  ia 
response  to  a  letter  from  appellee  a  tracer 
was  sefot,  and  after  this,  on  June  14th,  the- 
notes  were  returned  by  the  Bedford  Bank^ 
with  the  statement  that  they  had  not  been* 
protested  because  the  maker  expected  to  pay^ 
them  from  day  to  day.  The  New  Albany 
bank  had  no  notice  of  <t^e  state  of  affairs  un- 
til June  14th,  or  eight  days  after  the  Bed- 
ford Bank  had  failed,  and  only  twenty  days- 
before  the  stone  quarries  company  failed. 
At  the  time  of  the  transaction  a  great  paoie 
was  on  the  verge  of  sweeping  over  the  coun- 
try, and  business  men  everywhere  were  ott 
the  alert.  The  bank  that  collects  for  ita 
correspondent  must  use  due  diligence;  and, 
while  it  was  not  negligence  to  seiM  the  notes- 
to  the  bank  of  which  Winstandley  was  cash- 
ier, although  he  filled  the  position  of  aecre- 
taiy  and  treasurer  in  the  quarries  company^ 
still,  when  the  notes  were  not  paid  or  pro- 
tested according  to  the  usual  course  of  busi- 
ness, the  exercise  of  ordinary  care  was  re- 
quired of  appellant,  to  learn  what  th» 
trouble  was  and  aipprise  its  customer  of  it, 
especially  under  the  existing  conditions  ii» 
the  financial  world.  In  Shipsey  v.  Bowery- 
Nat.  Bank,  59  N.  Y.  485,  the  plaintiff  depos- 
ited a  check  dra<wn  by  another  upon  a  bank 
at  Portchester  with  the  defendant  for  col- 
lection, who  forwarded  it  by  mail  on  the- 
same  day.  It  should  have  reached  Port- 
chester on  the  3d,  and  an  answer  on  that 
day  would  have  reached  the  defendant  ooi 
the  4th.    The  check  was  losL    The  defend* 
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«nt  did  not  discoiver  the  loss  until  the  16th, 
and  on  the  18th  it  notified  the  plaintiff. 
The  drawer  failed  on  the  20th,  and  before 
another  check  could  be  forwarded.  The  de- 
fendant wae  held  liable  for  the  loss,  in  not 
discovering  and  notifying  the  plaintiff 
sooner  of  the  loss  of  the  <^heck.  In  First 
Nat.  Bank  y.  First  Nat.  Bank,  4  Dill.  290, 
Fed.  Cas.  No.  4,810,  the  check  was  sent  for 
oallection  on  January  10t&,  and  remained 
good  until  January  29th;  but  the  defendant 
made  no  inquiries  until  February  9th,  and 
ga.ye  the  plaintiff  no  notice  of  the  nonpay- 
ment of  the  draft  until  February  11th.  The 
bank  was  held  reBpoosible,  Judge  Dillon  say- 
ing that  the  decisions  in  England  and  in 
this  country  are  uniform  that  such  delay  to 
make  inquiry  and  omission  to  notify  the 
party  interested  imposed  a  liability  for  the 
loss.  See  also  3  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  805,  and  cases  cited.  These  authori- 
ties seem  to  us  conduaive  of  the  case  before 
us.  It  was  the  duty  of  appellant  to  use  rea- 
sonable skill  and  diligence  m  protecting  the 
interests  of  its  depositor,  and,  in  determdn- 
ing  whether  it  did  this,  we  must  look  to  all 
the  circumstances  of  the  case.  It  was  a 
time  of  great  financial  stress.  Winstandley, 
whose  duty  it  was,  as  cashier  of  the  Bedford 
Bank,  to  collect  the  note,  was  the  treasurer 
of  the  stone  company,  and  therefore  the  per- 
son whose  duty  it  was  to  pay  it.  The  sum 
of  the  matter  was  that  Winstandley  was  to 
collect  the  note  from  himself.  While  a 
bank,  in  forwarding  paper  for  collection  to 
its  correspondent,  is  not  required  to  inquire 
who  its  ofiicers  are,  before  sending  the 
paper,  when  it  does  actually  know  that  the 
cashier  is  to  collect  the  note  from  himself, 
and  the  paper  is  not  paid  or  heard  from 
after  maturity,  in  a  time  of  financial  pres- 
sure, inquiry  should  be  made  by  itpr<Mnptly, 
and  notice  giyen  the  depositor  without  im- 
reasonable  delay.  On  May  5th  appellant 
should  haye  receiyed  either  the  money  or  no- 
tice of  protest  of  the  first  note.  It  was 
gPO&B\y  negligent  if  it  made  no  inquiries  be- 
fore the  l&h,  and,  if  it  made  such  inquiries, 
it  was  equally  negligent  to  forward  the  sec- 
ond note  to  the  Bedford  Bank  without  an 
answer  to  its  tracer.  For  it  was  bound  to 
kno>w  that  the  indorser  on  the  first  note  had 
been  released,  and  it  should  haye  taken  rea- 
sonable sterps  to  protect  the  interest  of  ap- 
pellee. 

It  is  urged  for  appellant  that  the  plead- 
ing are  not  sufficieovt  to  present  this  issue. 
It  is  alleged  by  appellee  that  appellant  did 
not  exercise  reasonable  care  and  diligence  in 
collecting  the  note,  or  any  care  whateyer, 
but  was  guilty  of  gross  negligence  in  the  col- 
lection thereof,  and  that  no  notice  was  giyen 
it  of  the  nonpayment  of  the  notes,  or  to  what 
bank  they  had  been  sent,  until  June  15th; 
that  the  notes  were  not  presented  for  pay- 
ment, and  not  protested ;  and  that  by  reason 
thereof  the  money  was  lost  ibo  appellee.  Ap- 
pellant denied  these  allegations,  and  pleaded 
affirmatiyely  that  it  did  exercise  reasonable 
care  and  diligence  throughout  the  transac- 
tion,  and  that  the  loss  was  wrthout  fault  on 
«5  li.  R.  A. 


its  part.  The  pleadings  aptly  present  the 
issue  which  the  court  tried. 

It  is  also  insisted  that  the  finding  of  the 
court  that  appellant  took  no  steps  to  trace 
the  notes  until  June  7th  is  erroneous,  and  in 
support  of  this  we  are  referred  to  the  depo- 
sition of  appellant's  cashier,  who  states  that 
the  coUectdon  clerk  sent  a  tracer  before  June 
7th.  But  when  this  tracer  was  sent  does 
not  appear,  or  what  information  was  re- 
eedved  in  answer  to  it.  Taken  as  a  whole 
the  cashier's  deposition  shows  that  he  has 
little  real  personal  knowledge  on  this  sub- 
ject. If  the  tracer  was  not  sent  promptly 
after  May  5th,  appellant  was  negligent  in 
the  delay.  If  it  was  sent  in  a  reasonable 
time  after  May  3th,  it  should  haye  been  an- 
swered in  a  day  or  two.  If  in  answer  to 
it  appellant  learned  the  true  situation,  or 
if  it  got  no  answer,  it  was  grossly  negligent 
in  allowing  the  matter  to  run  along  as  it 
was  without  any  steps  to  protect  appellee's 
interest  or  notice  to  it,  and  in  sending  mean- 
while the  second  note  to  the  seme  person  for 
c<rilection. 

Judgment  afflrtned* 


W.  H.  KILBOURNE,  AppU 

V. 

BURT  &  BRABB  LUMBER  OOMPANY. 


( 


Ky. 


) 


A  provision  for  tbe  retentton  off  16  eents 
per  lOO  feet  from  tbe  contract  price 
off  loips  to  be  cut  and  deilyered,  upon  all 
logs  not  delivered  by  a  specified  date,  will 
be  regarded  as  one  for  liquidated  damages, 
and  not  as  a  penalty,  since  the  actual  dam- 
age sustained  by  depreciation  In  the  ralue  of 
the  logs  on  account  of  delayed  delivery  can- 
not be  determined  by  any  known  rule. 

(October  9,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Ck)urt  for  Letcher  cS)unty  in 
fayor  of  defendant  in  an  action  brought  to 
recoyer  the  contract  price  of  certain  logs 
sold  and  deliyered.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  B.  Disbman  for  appellant. 

Note. — For  cases  In  this  series  sustaining 
a  provision  for  liquidated  damages,  see  also 
Wllhelm  y.  Eaves  (Or.)  14  L.  R.  A.  297 ;  Ten- 
nessee Mfg.  Co.  v.  James  (Tenn.)  15  L.  R.  A. 
211 ;  Wallis  Iron  Works  v.  Monmouth  Park  Asso. 
(N.  J.  L.)  19  L.  R.  A.  456 ;  J.  J.  Douglass  Co. 
y.  Minnesota  Transfer  R.  Co.  (Minn,)  30  L. 
R.  A.  860 ;  Pierce  v.  Southern  P.  Co.  (Cal.)  40 
L.  R.  A.  350. 

For  cases  holding  that  a  provision  on  this 
subject  will  be  construed  as  a  penalty,  see 
C^rey  y.  Mackey  (Me.)  9  L.  R.  A.  113;  Wilkin- 
son V.  Colley  (Pa.)  26  L.  R.  A.  114 ;  Kruti  y. 
Robblns  (Wash.)  28  L.  R.  A.  676;  Meyer  y. 
Estes  (Mass.)  32  L.  R.  A.  283 ;  and  CJhicago 
House- Wrecking  Co.  y.  United  States  (C.  C, 
App.  7th  C.)  53  L.  R.  A.  122.  See  also  cases  in 
notes  to  Hathaway  v.  Lynn  (Wis.)  6  L.  R.  A. 
551,  and  King  Iron  Bridge  ft  Mfg.  Co.  y.  St 
Louis  (C.  C.  E.  D.  Mo.)  10  L.  R.  A.  826.   , 
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*  Messrs,  Beokner  A  Jovett,  for  appel- 
lee: 

I  It  is  not  necessary  to  use  the  expression 
^liquidated  damages"  in  the  contract,  and 
if  used  it  does  not  change  its  character  from 
a  penalty,  if  in  fact  it  is  a  penalty. 

Damages  may  be  liquidated  in  advance  of 
the  breach,  as  compensation  to  the  party 
who  is  to  suffer  in  the  event  of  a  default. 

;     Rahn  v.  Horstman,  12  Bush,  249. 

The  contract  under  consideration  does  not 
come  within  any  of  the  classes  construed  by 
the  court  as  penalties,  but  does  come  exact- 
ly within  the  rule  authorizing  liquidated 
damages. 

Bnmam,  J.,  delivered  the  opinion  ol  the 
court: 

On  the  7th  day  of  August,  1897,  Messrs. 
Hogg  &  Kilbourne,  of  Letcher  county,  con- 
tracted in  writing  to  deliver  to  the  Burt  & 
Brabb  Lumber  Company,  in  the  Line  Pork 
of  the  Kentucky  river,  at  the  mouth  of  In- 
gram's creek  and  Dey  fork,  by  the  1st  of 
March,  1898,  4,000  merchantable  poplar, 
ash,  and  cucumber  logs,  to  be  cut  out  of 
green  timber,  and  well  selected,  at  the  price 
of  80  cents  per  100  feet,  of  which  sum  60 
cents  per  100  feet  was  to  be  paid  within 
thirty  days  after  the  logs  were  measured, 
branded,  and  placed  in  the  Line  Fork,  and 
the  balance  of  the  purchase  price  was  to  be 
paid  on  all  logs  delivered  in  Uie  Kentucky 
river  as  shown  by  invoices  to  be  taken  in 
July,  1898,  and  1899.  On  all  logs  which 
were  not  delivered  into  the  Kentucky  river 
by  the  1st  of  July,  1898,  15  centa  per  100 
feet  was  to  be  deducted  from  the  purchase 

{>rice.  It  wae  further  etipulated  that  all 
ogs  which  were  not  delivered  by  July  1, 
.1899,  should  belong  to  the  Burt  &  Brabb 
(Jompany  without  any  additional  payment, 
or  they  might,  at  their  option,  refuse  to  ac- 
cept tJiem  at  all,  and  demand  the  repayment 
to  them  of  the  60  cents  per  100  feet  paid  at 
the  time  they  were  branded.  Between  the 
date  of  the  contract  and  the  1st  day  of 
March,  1898,  Hogg  &  Kilbourne  cut  and 
placed  in  Line  Fork  2,022  saw  logs,  measur- 
ing 863,359  feet,  upon  which  the  Burt  & 
Brabb  Company  paid  50  cents  per  100  feet. 
When  the  invoice  was  taken  in  July,  1898, 
under  the  contract,  it  was  ascertained  that 
none  of  the  logs  had  been  delivered  into  the 
Kentucky  river,  and  by  the  terms  of  the  con- 
tract the  company  were  entitled  to  a  reten- 
tion upon  the  purchase  price  of  15  cents  per 
100  feet.  All  of  the  logs  were  delivered  in- 
to the  river  before  the  1st  day  of  July,  1899, 
and  the  company  thereupon  paid  the  addi- 
tional 15  cents  per  100  feet  upon  the  pur- 
chase price.  The  lumber  company  having 
refused  to  pay  the  balance  of  the  contract 
price,  Kilbourne  instituted  the  suit  to  re- 
cover his  share  of  the  15  per  cent  of  the 
contract  price  of  the  logs  delivered  which 
had  been  retained  by  appellee,  npon  the 
ground  that  it  was  retained  as  a  penalty, 
and  largely  in  excess  of  the  actual  damages 
sustained  by  the  lumber  company  on  account 
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A  general  demurrer  was  interposed  to  the 
petition,  which  was  susbadned  by  the  circuit 
judge,  and  the  plaintiff  has  prosecuted  this 
appeal  seeking  to  reverse  the  judgment  dis- 
missing his  petition. 

The  principal  question  to  be  settled  in  the 
case  is  whether  a  contract  for  the  retention 
of  the  15  cents  per  100  feet  is  a  valid  agree- 
meuft,  or,  does  it  amount  to  a  penalty  which 
the   law   will    refuse   to   enforce   upon   the 
ground  of  public  policy.     There  can  be  no 
doubt  that  it  was  tl»c  iiitpntioii  of  both  par- 
ties that  this  sum  should  be  deducted  from 
the  price  of  all  logs  which  appellant  failed 
to  deliver  into  the  Kentucky  river  by  the 
Ist  day  of  July,  1898.    The  question,  there- 
fore, to  be  determined  is  whether  the  courts 
can  make  an  agreement  for  parties  which 
they  never  intended  to  make  for  themselves. 
The  general  rule  is  that  parties  who  are  sui 
juris  have  the  right  to  fix  the  amount  of 
damages  in  advance  of  the  breach  of  a  con- 
tract at  any  reasonable  sum.    Yet  this  is 
not  a  universal  rule.    There  are  a  series  of 
artificial  rules  peculiar  to  contracts  of  this 
character  which  contravene  the  general  rule. 
For   instance:     First.  Where  the  language 
of  the  agreement  is  not  conclusive,  the  court 
looks  to  the  true  intent  of  the  parties,  if  the 
court  can  discover  in  other  parts  of  the  con- 
tract no  reason  to  doubt  the  intention  of  the 
parties.     Second.  Where  the  word  "penalty** 
is  used,  it  is  generally  conclusive  t^inst  it 
being   held    liquidated   damages.    Third.  If 
the  sum  stipidated  is  to  be  paid  on  the  non- 
payment of.  a  less  sum,  which  is  certain  in 
amount,  or  can  be  easily  ascertained  by  a 
jury,  then  it  will  be  treated  as  a  penalty. 
Fourth.  If   the  sum  be  evidently  fixed  to 
evade  a  statute,  or  to  cloak  oppression,  the 
court  will  relieve  by  treating  it  as  a  penal- 
ty.    But  if,  independently  of  the  stipulated 
damages,  the  damages  would  be  uncertain, 
and  impracticable  to  be  ascertained,  except 
by  conjecture,  in  such  cases  the  damages 
will  be  considered  liquidated;  or,  if  the  lan- 
guage of  the  parties  evinces  a  clear  and 
undoubted   intention  to  fix  the  sum  men- 
tioned as  liquidated  damages  in  the  case  of 
default  of  performance  of  some  act  agreed 
to  be  done,  then  the  courts  will  enforce  the 
contract,  if  legal   in    other    respects.     See 
Bagl^y  v.  Peddie,  16  N.  Y.  469,  69  Am.  Dec 
713.     In  considering  a  similar  question  in 
Hahn  v.  Horstman,  12  Bush,  249,  the  court 
said:     "That  damages  may  be  liquidated  in 
advance  of  the  breach    [of  contract]   as  a 
compensation  to  the  party  who  is  to  suffer 
in  the  event  of  a  default,  is  well  settled,  and 
a  court  of  equity  has  no  power  to  change 
the  contract  regulating  the  damages  or  the 
amount  of  recovery  in  order  to  grant  relief. 
.    .    .    If  the  actual  damages  sustained  by 
the  party  complaining  cannot  be  reached  or 
determined  by  any  known  rule  of  law,  then 
the  courts  are  disposed  to  look  alone  to  the 
measure  of  damage  fixed  by  the  contract; 
but,    .     .    .    where  the  actual  damage  can 
be  ascertained  from  the  nature  of  the  con- 
tract iteelf,  the  courts  are  always  inclined 
of  the  failure  to  acliver  any  of  the  logs  in- 1  to  disregard  the  language  of  the  contract  so 
to  the  river  by  the  lat  day  of  July,  1898.*  far  as  it  fixes  the  damages,  and  particularly 
55  L.  R.  A. 
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in  cases  where  a  strict  construction  of  the 
language  used  would  result  in  oppression  to 
the  party  against  whom  the  claim  is  assert- 
ed by  giving  to  the  complaining  party  more 
damages  that  he  has  really  sustained."  In 
that  case  appellant  undertook  to  fill  up  a 
lot  to  a  certain  height,  marked  by  a  civil 
engineer,  by  a  designated  time,  and  further 
agreed,  in  the  event  of  a  failure  on  his  part 
to  do  so,  to  pay  as  liquidated  damages  $20 
lor  each  day  the  work  might  remain  uncom- 
pleted after  the  expiration  of  the  time 
ajrreed  upon  for  ite  execution.  He  completed 
about  60  per  cent  of  the  labor,  and  on  ac- 
count of  some  disagreement  between  himself 
and  appellee  ceased  to  labor.  In  that  case 
the  court  held  that  there  was  no  difficulty  in 
actually  determining  how  much  it  would 
cost  to  complete  the  work  undertaken  by  ap- 
pellee, and  that  any  sum  in  excess  thereof 
was  a  penalty,  which  would  not  be  enforced. 
But  the  court  was  careful  to  distinguish 
that  case  from  that  character  of  cases  in 
which  the  actual  damages  sustained  by  the 
party  complaining  could  not  actually  be 
reached  or  determined  by  any  known  rule  of 
law.  There  is,  perhaps,  no  more  difficult 
question  to  be  ascertained  and  determined 
than  the  amount  of  damages  which  may  ac- 
crue to  logs  of  the  character  contracted  to 
be  sold  in  this  caise  from  exposure  to  the  ele- 
ments for  an  indefinite  period  after  being 
cut»  especially  during  the  warm  period  of 
the  year,  resulting  from  the  discoloration 
and  decay  of  tbe  sap,  the  effect  of  the  sun, 
the  action  of  the  insects,  not  to  speak  of  the 
hazard  of  loss  from  trespassers.  It  seems 
to  us  that  it  would  be  wholly  impracticable 
to  ascertain  the  exact  damage  which  would 
be  sustained  by  each  log  by  a  failure  to  de- 
liver it  within  the  time  fixed  by  the  con- 
tract after  it  was  cut.  The  plan  adopted  by 
the  contraoting  parties  eeems  ito  us  a  rea- 
somible  one,  and  to  fall  dearljr  within  the 
general  rule  in  whioh  partnes  wall  be  allowed 
to  Agree  upon  a  definite  sum  to  represent 
the  depreciation  in  the  value  of  the  things 
sold,  which  may  result  from  a  failure  to 
c<Mnply  with  the  terms  of  the  contract.  See 
Louisville  Water  Co.  v.  Toungatoum  Bridge 
Co,  16  Ky.  L.  Rep.  350;  Elizabethtoton  d 
P.  R,  Co,  V.  Geoghegariy  9  Bush,  56;  Apple- 
gate  V.  Jacohy,  9  Dana,  208. 

For  the  reaeons  indicated,  the  judgment 
ia  affirmed. 
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A  tota.1  loss  mrtthln  the  meanlnir  off  a 
•tatate  lualclnjr  an  Inanrer  liable  for 
the    full   estinated   -value   off   the   In- 


sured batldlAflT  ss  fixed  In  the  face  of  the 
policy.  In  case  of  such  loss.  Is  such  injury  or 
damage  to  the  building  as  to  destroy  Its  Iden- 
tlty  and  specific  character  as  a  building,  or 
such  injury  or  damage  to  all  its  parts  and 
muterlals  as  to  render  them  unsafe  or  with- 
out value,  as  they  remained  after  the  fire,  for 
the  purpose  of  reconstructing  the  building 
substantially  as  It  existed  before  It  was 
burned. 

(November  13,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  foe  due  on  a 
policy  of  lire  insurance.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Meesre.  Thomas  W.  Bullitt  and  Wil» 
liam  Marskall  Bullitt*  for  appelant: 

In  O'Keefe  v.  Liverpool,  L.  d  O.  Ins.  Co. 
140  Mo.  558,  39  L.  R.  A.  819,  41  S.  W.  922, 
the  words  "loss  of  identity"  are  used  as  the 
exact  equivalent  oi  a  practioally  complete 
destruction;  such  "di«integration"  that  the 
remnant  "cannot  be  properly  designated  a« 
a  building." 

Beyk  v.  Miller^  Nat.  Ine.  Co.  74  Wis.  67, 
3  L.  K.  A.  523,  41  N.  W.  443,  oondemns  the 
instruction  with  a  double  aspect. 

In  Oshkosh  Pkg.  d  Provision  Co,  y.  ifer* 
oantile  Ins.  Co.  31  Fed.  200,  the  reduction  to 
a  "broken  moas"  constitutes  the  "loss  of 
identity." 

In  German  Ins.  Co.  y.  Eddy,  36  Neb.  461, 
19  L.  R.  A.  707,  54  N.  W.  866,  "loss  of  iden- 
tity" is  used  as  the  equivalent  of  complete 
destruction  oi  the  building  as  audi. 

In  Insurance  Co.  of  N.  A.  v.  Bachler,  44 
Neb.  549,  62  N.  W.  911,  the  reduction  of  the 
building  to  a  "wreck;"  to  such  a  state  that 
"what  remained  of  t^iC  building  was  practi- 
QsJly  valueless." — is  treated  as  the  thin^ 
whi<di  caus^  the  building  to  "cease  to  ex- 
ist." 

8t.  Clara  Female  Academy  v.  Northwest- 
ern Nat.  Ins.  Co.  98  Wis.  267,  73  N.  W.  768 ; 
Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  170,  35- 
L.  R.  A.  672,  37  N.  W.  1068. 

Messrs.  Gardner  A  Mozley  for  appel- 
lee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellee's  frame  dwelling  house  was  in- 
sured by  appellant  against  loes  or  damage 
by  fire.  While  so  insured  it  susfaained  a 
damage  which  appellee  contends  was  a  total 
losR,  but  which  appellant,  on  the  oontrary, 
insists  was  a  partial  loss  only.  Other  ques- 
tions were  presented  and  tried  out  before 
the  jury  in  the  circuit  court,  but  the  ver- 
dict of  the  jury,  there  being  no  ground  of 
complaint  as  to  the  instructions  concerning 
them,  must  be  taken  as  conclusive.  The  sole 
question  that  we  feel  called  upon  to  dispose 
of  here,  indeed  the  only  one  pressed  upon  us 
in  argument,  is  the  correctness  of  the  trial 


Note. — For  other  cases  in  this  series  as  to 
what  constitutes  total  loss  of  building  within 
meaning  of  insurance  policy,  see  Seyk  ▼.  Mil- 
lers' Nat.  Ina  Co.  (Wis.)  3  L.  R.  A.  523 ;  Ger- 
man Ina  Co.  V.  Eddy  (Neb.)  19  L.  R.  A.  707-  ' 
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672;  O'Keefe  v.  Liverpool  9c  L.  &  G.  Ins.  Co. 
(Mo.)  30  L,  R.  A.  819;  and  Corbett  v.  Spring 
Garden  Ins.  Co.  (N.  Y.)  41  L.  R.  A.  318» 
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eourt'a  instruction  to  the  jury  defining  the 
term  "total  loes/'  as  used  in  §  700  of  Ken- 
tucky Statutes.  That  section  is  as  fol- 
lows: ''Liability  of  Company  for  Value  of 
Property  as  Fixed  in  Policy.  That  insur- 
ance companies  that  take  fire  or  storm  risks 
on  real  property  in  this  oonunonwealth 
shall,  on  all  policies  issued  after  this  act 
takes  effect  (in  case  of  total  loss  thereof  by 
fire  or  storm),  be  liable  for  the  full  esti- 
mated value  of  the  property  insured,  as  the 
value  tbereof  is  fixed  in  the  face  of  the  pol- 
icy ;  and  in  cases  of  partial  loss  of  the  prop- 
erty insured,  the  liability  of  the  company 
shall  not  exceed  the  actual  loss  of  the  party 
insured."  After  the  trial  of  this  case  and 
after  this  appeal  had  been  prosecuted,  this 
court  had  before  it  the  case  of  Palatine  Jna. 
Co,  V.  Weiss,  22  Ky.  L.  Rep.  994,  59  S.  W. 
509.  We  then  construed  the  section  of  the 
statute  supra,  and  approved  an  instruction 
given  by  the  same  court  defining  "total  loss" 
tha/t  wcus  mibstaAtialiy  in  the  languap^  oi 
the  one  given  in  this  case,  though  this  in- 
struction ditfers  in  a  particular  which  will 
be  hereafter  noted.  The  instruction  given 
in  this  case  was  as  follows :  "By  'total  loss' 
or  totally  destroyed/  aa  used  in  these  in- 
structions, is  not  necessarily  meant  a  re- 
duction to  ashes,  or  complete  destruction  of 
the  property  or  building,  but  such  injury  or 
damage  by  fire  to  the  building  of  the  plain- 
tiff as  to  destroy  its  identity  and  specific 
character  as  a  building,  or  such  injury  or 
damage  to  all  the  parts  and  materials  of 
said  buildings  as  to  render  the  same  unsafe, 
or  without  value,  as  the  same  remained  after 
the  fire,  for  the  purpose  of  reconstruoting 
the  building  substantialily  as  it  existed  be- 
fore it  was  burned."  Learned,  counsel  for 
appellant  insist  that  the  instruction  just 
quoted  goes  beyond  what  we  held  in  Pala- 
tine Jn/i.  Co.  V.  Weiss,  22  Ky.  L.  Rep.  994,  59 
6.  W.  509,  and  further  argue,  with  much 
earnestness  and  evidence  of  zealous  investi- 
gation and  preparation,  that  the  rule  laid 
down  in  the  Palatine  Case  above  was  not 
fully  sustained  bv  the  authorities  upon 
which  is  was  based,  and  that,  as  the  court 
did  not  express  other  and  independent  rea- 
sons therefor,  the  rule  there  announced 
should  be  modified.  We  have  carefully  re- 
examined the  authorities  cited  in  the  opin- 
ion and  ciDieflrs,  and  have,  upon  reconsidera- 
tion of  the  reasons  underlying  the  rule  and 
construction  given,  concluded  that  it  is  sus- 
tained by  both  precedent  and  reason. 

What  is  the  contract  of  insurance?  What 
does  it  insure?  It  is,  as  is  universally  held, 
an  indemnity  against  loss  to  the  property 
owner;  but  an  indemnity  against  loss  of 
what?  An  examination  ojf  the  standard  con- 
tracts of  insurance  at  once  shows  that  the 
tiring  insured  is  the  building  or  structure  aa 
such,  and  not  the  materials  of  which  it  is 
composed.  We  find  in  all  (h*  nearly  all  of 
such  contracts  a  provision  that  if  the  build- 
ing should  fall  before,  and  not  caused  by, 
fire,  and  then  be  consumed  by  fire,  the  con- 
tract does  not  cover  such  loss.  Therefore  it 
is  not  the  material  that  is  insured  as  such 
against  loss  or  damage  by  fire,  but  it  is  the 
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structure.  Nave  v.  Home  Mut.  Ins.  Co.  37 
Mo.  430,  90  Am.  Dec  394.  Of  course,  the 
structure  or  busilding  can  neither  be  de- 
stroyed nnr  damaged  unless  some  or  all  of 
the  material  composing  it  is  burned.  There 
would  be  no  argument  in  this  case  if  the  fire 
had  destroyed  all  the  material  in  the  build- 
ing. All  the  material  was  not  destroyed. 
The  foundation  and  the  chimneys  were  not 
destroyed.  Certain  walls  were  not  totally 
destroyed,  though  more  or  less  damaged  or 
impaired.  Ccrl^n  floors  and  joists  were 
not  totally  destroyed,  though  damaged.  It 
is  argued,  and  it  is  true,  that  the  statute 
recognizes  that  there  may  be  a  partial  loss 
of  the  building  instead  of  a  total  one.  So 
there  may  be,  and  in  such  event  the  damages 
actually  sustained  only  can  be  recovered. 
The  mind  can  easily  imagine  examples  of 
such  partial  loss,  and  about  these  there 
would  be  no  argument.  The  difficulty  arises 
where  the  loss  is  so  great  that  it  appears  to 
go  beyond  one  that  is  partial,  and  to  come 
probably  within  one  that  is  total.  The 
nearer  the  dividing  line  between  the  two, 
the  greater  is  the  difficulty  to  determine  the 
fact.  Yet  each  case  must  fall  within  the 
one  or  the  other  of  the  list.  Wbat  we  are 
expected  to  do,  and  asked  to  do,  is  to  lay 
down  the  general  rule  by  w4iich  this  classi- 
fication can  be  made  by  the  juries  according 
to  the  facts  in  the  particular  case.  In  Pal- 
atine Ins.  Co.  y.  Weiss,  22  Ky.  L.  Rep.  994, 
59  S.  W.  509,  we  said:  "It  is  the  opinion 
of  the  court  that  the  words  'total  loss,'- when 
applied  to  a  building,  do  not  mean  that  the 
materials  of  which  the  building  was  com- 
posed were  all  totally  destroyed  and  oblit- 
erated. It  is  not  necessary  that  all  of  the 
parts  and  materials  composing  the  building 
should  be  absolutely  and  physically  de- 
stroyed, but  the  inquiry  always  is,  Does  the 
insured  building  after  the  fire  still  exist, 
preserving  substantially  its  identity,  or  has 
it  become  so  broken  and  disintegrated  that 
it  cannot  be  designated  as  the  structure 
which  was  insured?  There  may  be  a  total 
loss,  wdthin  the  meaning  of  the  statute,  even 
though  some  parts  of  the  building  may  re- 
main standing  after  the  fire." 

It  has  been  held  that  the  destruction  of 
the  combustible  part  of  the  bui'lding  would 
be  a  total  loss  {Oshkosh  Pkg.  d  Prottision 
Co.  y.  Mercantile  Ins.  Co.  31  Fed.  200;  Man- 
chester Fire  Assur.  Co.  v.  Feibelman,  118 
Ala.  308,  23  So.  759;  Monteleone  v.  Royal 
Ins.  Co.  47  La.  Ann.  1563,  18  So.  472)  ;  that 
the  destruction  of  all  save  the  founda-tion 
and  dhimneys,-  leaving  them  in-tact,  would  be 
a  total  loss  {TAndncr  v.  8t.  Paul  F.  d  M. 
/n«.  Co.  03  Wis.  526,  67  N.  W.  1125;  St. 
Clara  Female  Academy  v.  Northwestern  Nat. 
Ins.  Co.  98  Wis.  257,' 73  N.  W.  768)  ;  that 
a  destruction  of  all  save  the  foundation  and 
the  chimneys  and  the  floors  would  be  a  total 
loss  (Insurance  Co.  of  N.  A.  y.  Bachler,  44 
14  eb.  549,  62  N.  W.  911)  ;  that  thougfa  one  or 
more  of  the  walls  were  left  standing.  wMch 
might  be  utilized,  or  the  material  of  which 
might  be  utilized,  in  reconstructing  the 
building,  it  was  a  total  loss  (Williams  v. 
Hartford  Ins.  Co.  54  Cal.  442,  35  Am.  Rep. 
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77;  Hamburg-Bremen  F,  Ins,  Co.  v.  Oarling- 
ton,  66  Teac  103,  59  Am.  Rq>.  613,  18  S.  W. 
337).  From  the  aiithofri4a«8  relied  upon  in 
4iie  PdUUine  Inauranoe  Case,  22  Ky.  L.  Rep. 
994,  59  a  W.  509,  and  thooe  li€«rein  cited, 
and  from  others  examined,  we  feel  justified 
in  stating  thait  there  is  total  kws  ol  a  build- 
ing, when  caused  by  fire  or  in  consequence  of 
fire,  when  the  building  as  such  has  been  so 
injured  or  damaged  as  to  destroy  its  iden- 
tity and  specific  character  as  a  building, 
though  mudi  or  «uiy  quamtity  of  the  maiterial 
<irigiQal1y  composing  it  is  not  consumed ;  or 
when  a  building  has  been  so  damaged  by 
fire,  or  by  reason  of  firei,  that  its  character 
&s  a  building  has  been  so  impaired  as  to  be 
no  longer  aaro  and  fit  for  use  as  such,  and  in 
•consequence  the  material  would  have  to  be 
talcen  do>wn  and  the  building  reconstructed, 
there  is  a  total  loss  of  that  building,  within 
kXie  contemplation  of  the  statute;  or  where 
so  much  of  the  material  of  which  the  build- 
ing was  nttde  has  been  destroyed  by  fire,  or 
by  reason  of  fire,  as  to  leave  what  remained 
of  no  material  value  as  a  building,  although 
it  may  have  value  as  dibris  or  salvage,  there 
has  been  a  total  loss  of  that  building,  within 
the  contemplation  of  the  statute.  If  the  re- 
maining part  of  the  building  can,  by  repair- 
iftg  it,  be  restored  to  the  former  condition 
of  the  original  just  before  the  fire,  the  loss 
would  be  a  partial  one;  but  if,  instead  of 
repairing  a  damaged  part,  substantially  a 
reoonstructiott  of  '3ie  whole  would  be  neces- 
eary  to  rBBtone  the  building,  then  the  loss  is 
total. 

It  is  argued  that  the  instruotion  ^ven  in 
this  ease  goes  beyond  the  former  opinion  of 
this  court  on  this  subject,  in  this:  wherein 
it  says  "that  such  injury  or  damage  to  all 
parts  of  said  building  as  to  render  the  same 
unsafe,"  etc.  It  will  be  noted,  though,  that 
the  insPtnlction  requires  the  jury  to  find  that 
the  fire  has  so  damaged  all  the  parts  and 
materials  of  the  building  as  to  rextder  it  un- 
safe, as  it  remained  after  the  fire,  for  the 
imrpose  of  reconstructing  the  building  sub- 
fltaoiially  as  it  existed  b^re  it  was  burned. 
Now,  if  it  was  the  material  in  the  building 
that  was  insured,  without  reference  to  the 
entity  of  the  structure,  a  diflferent  rule 
would  necessarily  exist. 

Stress  is  made  in  argument  on  the  fact 
that,  if  the  remaining  materials — such,  for 
example,  as  a  foundation  or  a  wall — are  of 
value  to  the  owner,  it  would  neither  be  right 
to  the  insurer  nor  a  safe  public  policy  to  al- 
low the  insured  to  recover  as  if  they  had 
been  totally  destroyed  in  fact.  So  far  as  the 
question  of  public  policy  is  concerned,  it  was 
formerly  believed  that  it  w«ls  unwise  to  al- 
low a  recovery  by  the  insured  in  excess  of 
the  actual  value  of  the  thing  insured,  bo> 
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cause  it  was  thought  so  doing  would  offer  an 
inducement  to  dishonest  persons  to  overin- 
sure  their  property,  tempting  them  to  com- 
mit the  crime  of  arson,  that  they  might 
profit  by  it.  This  rule  was  long  in  force, 
but  it  was  found  in  the  experience  of  the 
world  that  it  wtas  not  having  the  desired  ef- 
fect. Thereupon  statutes  of  the  tenor  of  the 
one  quoted  above  were  adopted  by  various 
states.  We  cannot  say  that  the  results  of 
this  later  experiment  are  not  justifying  the 
expectations  of  the  lawmakers.  In  Gate- 
dotUan  Im,  Co,  v.  Cooke,  101  Ky.  412,  41  S. 
W.  279,  we  had  the  quiestion  of  public  pol- 
icy under  the  statute  supra  for  the  first  time 
before  this  court.  We  -there  said:  '^It  is 
perfectly  evident  that  the  legislature  in- 
tended to  remedy  the  evil  of  overvaluation 
in  insurance,  and  in  doing  so  followed  the 
example  of  many  other  states  of  the  Union 
by  making  the  insurer  responsible  for  over- 
valuation, and  to  do  this  the  remedy  was  and 
is  to  compel  the  insurer  to  pay  the  full 
amount  (in  case  of  total  loss)  for  whidi 
they  write  their  policy,  and  on  which  the 
premium  is  calculated  and  oollected,  subject 
only  to  be  diminished  by  any  doterioration 
in  value  between  the  dates  of  the  policy  and 
the  loss,  and  providing,  further,  for  relief 
for  fraud  on  the  part  of  the  insured,  where 
the  insurer  is  deceived  thereby.  In  other 
words,  the  law  says  to  insurance  companies: 
If  you  want  to  pay  only  a  fair  price  for  prop- 
erty that  may  be  destro^^ed,  you  must  adjust 
that  matter  before  the  policy  is  issued,  and 
if  you  fail  90  to  do  you  will  be  the  loser. 
.  .  .  As  to  whether  this  is  right,  we  do 
not  say.  It  is  the  law,  and,  if  recognized 
and  obeyed  in  spirit,  would  no  doubt  remedy 
a  great  and  growing  evil  in  the  country."  So 
far,  therefore,  as  the  insurer's  right  is  oon- 
cemed,  in  a  claim  of  total  loss,  the  question 
is  not.  How  much  has  the  insured  1<MtT  but, 
Has  the  fire  produced  such  conditions  as  in 
law  constitute  a  total  loss  of  the  building? 
If  it  has,  then,  in  the  absence  of  fraud  and 
the  depreciation  provided  fcH*  in  the  fiptatute, 
the  insurer  must  pay  the  sum  stated  in  the 
policy,  without  reference  to  the  actual  loss 
sustained.  The  laiw,  as  a  public  policy,  con- 
clusively presumes  such  sum,  in  that  case,  to 
be  the  actual  damage  sustained  under  the 
contract  of  insurance.  Nor  do  we  conceive 
that  it  can  be  of  importance  to  the  insurer 
whether  the  material  that  was  formerly  in 
the  building  that  he  insured  was  destroyed 
by  fire  or  not,  so  long  as  there  has  been  a  de- 
struction of  the  building  by  fire,-— the  thing 
insured. 

We  regard  the  instruction  given  in  this 
case  as  an  apposite,  clear  definition  of  tha 

I  law  which  it  uiklertakes  to  apply. 

I     The  judgment  m  affirmed^  with  damagak 
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*1.  Jndfrment  confeaaed  for  the  par- 
poae  and  ^f^ltli  tlie  intent  to.defrand 
eredltora  of  the  Judsrment  debtor,  the  court 
haying  Jurisdiction  over  the  parties  and  the 
subject-matter,  is  not  absolutely  Told,  but 
Toldable  only  at  the  Instance  of  the  person 
or  persons  attempted  to  be  defrauded.  In  a 
proper  proceeding  brought  for  the  purpose 
of  avoiding  such  Judgment. 

2.  An  ezecntlon  laaned  on  anclt  Jndar- 
ment  tor  a  like  pnrpoae»  and  levied  by 

*UeadnoteB  by  Holcomb,  J. 


an  executive  officer  on  the  property  of  the 
judgment  debtor,  cannot  be  treated  as  a  mere 
nullity  by  another  officer  holding  process 
against  the  judgment  debtor  issued  out  of  a 
different  court,  and  the  possession  of  the  of- 
ficer making  the  first  levy  forcibly  wrested 
from  him  for  the  purpose  of  levying  th^noi^ 
the  process  subsequently  Issued  and  held  by 
such  officer. 

tt.  A  legral  loTy  on  peraonal  proper  I  jr, 
of  a  writ  of  exeention  ▼alid  on  lt» 
faee  Issued  on  a  Judgment  voidable  only,  and 
not  void,  and  taking  possession  of  the  prop- 
erty levied  on  by  the  officer  serving  the  writ,, 
place  the  property  in  ou9todia  legit, 

4.  The  tent  of  tbe  validity  of  a  levr 
npon  personal  property  is  whether  or 
not  the  acts  of  the  officer  under  his  writ  have 
been  such  as  would  make  him  liable  as  tres- 
passer but  for  the  protection  afforded  by  sucl^ 


NoTB. — Effect  of  levy  under  void  or  voidable 

judoment, 

I.  In  general, 

II.  Right  to  replevy  property  from  levying  of- 
ficer. 

This  note  includes  only  those  cases  in  which 
the  effect  of  the  levy  while  it  is  still  existing 
and  before  any  sale  has  taken  place  thereunder 
is  considered.  It  does  not  Include  the  question 
as  to  what  judgments  are  void  and  what  are 
voidable,  nor  as  to  the  effect  of  a  levy  of  an 
execution  before  the  Judgment  Is  entered  or  after 
It  has  become  dormant,  nor  as  to  the  liability 
of  the  officer  who  makes  a  levy  under  a  void 
or  voidable  Judgment. 

I.  In  generoL 

'  The  rule  seems  to  be  thoroughly  established 
that  a  levy,  even  though  followed  by  a  sale, 
under  a  Judgment  which  is  void  for  want  of 
Jurisdiction,  Is  of  no  effect  whatever, — especially 
If  the  want  of  jurisdiction  appears  on  the  face 
of  the  Judgment,  while  a  levy  under  a  Judg- 
ment which  Is  voidable  only  Is  of  full  force  and 
effect  until  the  Judgment  Is  reversed  or  set  aside. 

Thus,  an  execution  Issued  on  a  Justice's  Judg- 
ment which  was  rendered  without  process  or 
notice  of  any  kind  is  an  absolute  nullity,  and 
all  proceedings  on  such  an  execution  will  be 
stayed  in  a  proper  proceeding  brought  for  that 
purpose.     E»  parte  Woods,  3  Ark.  532. 

And  where  a  Judgment  of  a  court  of  common 
law  is  absolutely  void  because  rendered  against 
a  married  woman  on  a  contract  made  during 
her  coverture,  any  execution  or  suggestion  sued 
out  thereon  is  invalid  and  ineffectual  for  any 
purpose.  White  v.  Foote  Lumber  ft  Mfg.  Co. 
29  W.  Va.  385,  1  S.  E.  572. 

And  where  a  Judgment  by  default  is  absolute- 
ly void  for  want  of  notice  because  the  name  of 
the  plaintiff  was  incorrectly  given  in  the  sum- 
mons, the  levy  of  an  execution  thereon  Is  abso- 
lutely void  as  well  as  a  Judgment  on  a  delivery 
bond  given  on  such  levy,  and  further  proceed- 
ings thereon  will  be  superseded.  Ea  parte 
Cheatham.  6  Ark.  531,  44  Am.  Dec.  525. 

And  Suydam  v.  Palmer,  63  Ga.  546,  holds 
that  where  a  Judgment  is  void  for  want  of  Ju- 
risdlct'on  because  brought  in  the  wrong  county, 
a  levy  thereon  will  be  dismissed  at  the  instance 
of  a  third  person  claiming  the  property  by 
virtue  of  a  conveyance  from  the  execution  de- 
fendant, although  the  latter  waived  Jurisdic- 
tion and  selected  the  county  in  which  the  suit 
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was  brought  as  the  proper  county  for  bring- 
ing it,  as  Ga.  Code,  i  3460,  provides  that  par- 
ties cannot,  by  consent,  give  jurisdiction  as  to 
the  person  or  subject-matter  of  the  suit,  al- 
though It  may  be  waived  so  far  as  the  partleo 
themselves  are  concerned,  but  oot  so  as  to 
prejudice  third  persons.  The  court  in  this  case 
said  that  It  had  only  to  inspect  Its  own  rec* 
ords  to  see  that  the  levy,  even  If  binding  on  the 
execution  defendant,  could  not  be  enforced 
against  the  claimant. 

And  an  execution  issued  on  a  Judgment  whlcl»> 
Is  a  mere  cop^*  of  the  Judge's  bench  notes  Is  void. 
Brigfatman  v.  Merriwether,  121  Ala.  602,  25- 
So.  994. 

And  the  levy  of  an  execution  on  land  does  not 
prevent  a  deed  of  the  land  from  being  a  valiA 
one  whero  it  is  legally  certain  that,  even  if  the 
Judgment  is  not  absolutely  void.  It  must  be  re- 
versed, although  such  reversal  has  not  yet  taken, 
place.  Borden  v.  Borden,  5  Mass.  67,  4  Am. 
Dec«  82. 

And  the  .levy  of  an  execution  under  a  per* 
sonal  Judgment  which  is  absolutely  void  because- 
rendered  against  a  nonresident,  served  by  pub- 
lication only,  in  an  action  to  sell  land  under 
a  mortgage,  does  not  prevent  the  levy  of  an 
attachment  on  the  property  levied  on ;  and  the 
sheriff  will  be  enjoined,  at  the  instance  of  the 
attachment  creditor,  from  selling  the  property 
under  the  former  levy.  Wood  v.  Stanberry,  21 
Ohio  St.  142. 

And  in  Walton  v.  First  Nat.  Bank,  18  Colo. 
265,  5  L.  R.  A.  765,  22  Pac.  440,  a  confessioD* 
of  judgment  was  executed  In  favor  of  and  de- 
livered to  the  brother  of  the  one  confessing  it, 
with  the  understanding  that  it  should  not  be- 
filed   until   it   became   necessary   to   do  so.   In 
order  to  give  the  debtor  a  fictitious  credit,  the- 
latter  agreeing  to   keep   the  attorney   for  hia. 
brother  posted  as  to  the  condition  of  his  affairs. 
He  subsequently  represented  to  a  third  person^ 
that  the  debt  In  favor  of  his  brother  was  un- 
secured, and  that  he  would  not  press  for  pay- 
ment,  and  thereby  obtained  credit  from  such 
third  person.     The  latter  afterwards  obtained: 
a  Judgment  against  the  debtor  and  levied  an 
execution    thereunder    on    certain    personalty, 
but  before  such  levy  was  made  the  debtor  had 
confessed  a  Judgment  to  his  brother  In  continua- 
tion of  the  original  Judgment  by  confession  on 
which  an  execution  on  the  same  property  had? 
been  levied.     In  an  action  by  such  third  person, 
to  obtain  priority  over  the  earlier  execution  in. 
favor  of  the  debtor's  brother  the  court  held  that 
the  Judgment  by  confession  was,  under  the  cir- 
cumstances, void  as  to  creditors^  and  that  tbm^ 
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writ.  Orand  Island  Bkg,  Co.  t.  Costello,  46 
Neb.  119,  63  N.  W.  376. 

tt-  IVlien  a  constable  ha«  levied  on  per- 
■oaal  property  under  a  valid  processr 

and  taken  the  property  In  his  possession,  he 
baa  a  ^>eclal  property  therein,  which  cannot 
be  interfered  with  or  taken  away  by  another 
officer  hoiding  anothtr  process  against  the 
■ame  debtor. 

••  IWlien  property  baa  been  levied  vpon 
wnder  an  execution  fssued  on  a  Judgment 
confessed  for  the  purpose  of  defrauding  the 
creditors  of  the  Judgment  debtor,  such  levy 
may  l>e  vacated,  and  held  for  naught  as 
against  the  creditors  thus  attempted  to  be 
defrauded,  in  any  proper  proceeding  brought 
for  that  purpose. 

7«  'When  personal  property  baa  been 
legally  levied  npou,  during  the  existence 
of  the  Jlen  created  thereby  It  is  not  subject 
to  a  lawful  second  levy  by  another  officer  un- 
der a  different  process;  and  when  a  subse- 


quent levy  by  another  officer  is  accomplished 
by  force  or  fraudulent  means,  or  by  an  un- 
authorised procedure,  such  levy  is  illegal  an<i 
void. 

A>  "Wben  personal  property  bas  been- 
la^rfnlly  seised  under  mesne  or  final 
process,  successive  levies  on  the  same  prop- 
erty may  be  made  thereon  by  the  same  of- 
ficer, or  by  garnishment  proceedings  such  of- 
ficer may  be  charged  as  garnishee,  and  the 
property  bound  from  the  time  of  the  servlca- 
of  summons  in  garnishment  on  him. 

O.  Proceedings  in  jrarnlsbment  blnd^ 
tbe  irarnisbee  from  the  time^of  the  service 
of  the  notice,  and  the  property  in  his  handa 
is  not  thereafter  subject  to  levy  and  sale 
on  process  thereafter  Issued  against  the  debt- 
or during  the  continuance  of  the  attachment. 
Northfleld  Knife  Co.  T.  Shapleigh^  24  Neb. 
635,  39  N.  W.  788. 

(July  10,  1901.) 


other  execution  was  entitled  to  the  priority 
•ought. 

But  PlTKIW  it  BKOOK8  ▼.  BUBNRAIC,  H.  M.  & 

Co.  holds  that  a  Judgment  confessed  with  the 
intent  to  defraud  creditors  Is  not  absolutely 
void,  but  only  voidable  at  the  Instance  of  the 
persons  attempted  to  be  defrauded,  in  a  proper 
proceeding  brought  for  the  purpose,  where  the 
court  has  Jurisdiction  over  the  parties  and  the 
•abject-matter;  and  an  execution  levied  there- 
on by  a  constable  cannot  be  treated  as  a  mere 
nallity  by  a  sheriff  holding  a  writ  of  attach- 
ment isaned  out  of  a  different  court,  and  the 
poasession  of  the  constable  forcibly  wrested 
from  him  for  the  purpose  of  levying  the  writ 
of  attachment  by  the  sheriff,  as  a  levy  of  an 
execution  valid  on  its  face,  issued  on  a  judg- 
ment which  Is  voidable  only,  and  not  void,  places 
the  property  in  ou9todia  legia.  The  court,  how- 
ever, holds  in  this-  case  that  the  property  levied 
on  may  be  reached  by  another  creditor  by  garn- 
ishing the  constable,  and  that,  as  between  the 
attachment  unlawfully 'levied  by  the  sheriff,  and 
the  garnishment  proceedings,  the  latter  must 
prevail. 

And  a  Judgment  for  costs  against  the  plain- 
tiff In  error  and  the  sureties  on  his  bond,  en- 
tered by  the  lower  court  in  accordance  with  the 
mandate  of  the  upper  court,  but  without  no- 
tice to  the  sureties,  is  not  void,  although  it  may 
be  erroneous  or  irregular ;  and  a  levy  thereunder 
on  suncient  property  of  tbe  principal  obligor 
to  satlafy  the  aame  discharges  the  sureties 
even  though  the  property  levied  on  is  subse- 
quently released  from  the  levy  without  the  con- 
sent of  such  sureties.  Mulford  v.  Estudlllo,  23 
Cai.  94. 

And  a  Judgment  against  a  sheriff  and  the 
■nretiea  on  the  bond  given  by  him  during  his 
first  term  of  office  for  failure  during  his  second 
term  to  make  return  to  an  execution  placed  in 
his  liands  for  levy,  although  void  as  to  the 
sureties,  is  valid  as  to  the  sheriff;  and  a  levy 
thereunder  on  sufficient  of  his  property  to  pay 
the  judgment  is  a  satisfaction  thereof,  and  pre- 
venta  a  subsequent  action  on  the  bond  given 
during  his  second  term  of  office,  although  the 
execution  was  returned  as  '^levied  too  late  to 
sell."     Bherrell   ▼.   Goodrum,   3   Humph.   419. 

II.  Right  to  replevy  property  from  levying  of- 
ficer. 

The  levy  of  an  execution  under  a  void  Judg- 
ment will  not  prevent  the  execution  debtor,  or 
one  claiming  under  him,  from  replevying  the 
property  levied  on  from  tbe  levying  officer. 

Thus,  where  the  defendant  in  replevin  justi- 
fies the  taking  of  the  property  in  suit  as  con- 
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stable  under  an  execution  against  the  one  from^ 
whom  the  plaintiff  purchased  it,  the  defendant 
cannot  show  that  the  transfer  to  plaintiff  was 
fraudulent  as  to  creditors  where  the  judgment 
under  which  the  levy  was  made  waa  void.  Wil- 
son V.  Martin,  44  Mich.  509,  7  N.  W.  83.   . 

And  where  a  Judgment  by  confession,  entered; 
by  the  clerk  In  vacation,  is  void  because  no  af- 
fidavit proving  the  execution  of  the  power  of  atp 
tomey  was  filed  with  the  same,  one  to  whom, 
the  judgment  defendant  had  executed  a  chattel 
mortgage  on  the  property  levied  on  after  such, 
levy  may  replevy  the  same  from  the  aherlff. 
Gardner  v.  Bunn,  132  111.  403,  7  L.  R.  A.  729,. 
23  N.  E.  1072,  Affirming  18  111.  App.  94. 

And  Tucker  v.  Gill,  61  111.  286,  holds  that  an 
execution  Issued  under  a  almilar  Judgment  Is: 
also   void,   and   that   one   who  purchased   the 
property  levied  on  before  the  levy  was  made 
might  replevy  the  same  from  the  sheriff. 
I      And  a  seizure  of  goods  under  an  execution  Is- 
sued on  a  Judgment  by  confession  which  is  ab- 
solutely void  because  the  confession  is  made  be- 
fore the  time  authorized  by  the  warrant  of  at- 
torney is  a  nullity,  and  no  rights  or  lien  of  any 
kind   can   be  acquired  thereby ;   and   one   who- 
had  purchased  the  goods  from  the  judgment  de- 
fendant on  the  day  of,  but  before,  the  levy  may 
recover   the   same    by    an   action   of   replevin. 
White  V.  Jones,  38  111.  159. 

And  the  levy  of  an  execution  under  a  Judg- 
ment by  confession  before  a  justice  of  the- 
peace,  which  Is  a  nullity  because  it  fails  to  show 
that  it  was  in  writing  and  made  by  the  person 
making  the  same  in  the  presence  of  the  jus- 
tice and  one  or  more  competent  witnesses  as 
required  by  the  Michigan  statute,  gives  the 
constable  no  right  to  retain  the  property  levied 
on,  where  the  execution  defendant  brings  a 
replevin  suit  to  recover  the  same.  Beach  v. 
Botaford,  1  Dougl.  (Mich.)  199,  40  Am.  Dec 
45. 

And  the  decision  in  Adams  v.  Hubbard.  30 
Mich.  104,  in  which  the  Judgment  of  a  justice 
of  the  peace  was  void  for  lack  of  Jurisdiction, 
was  to  the  same  effect. 

And  a  levy  of  an  execution  on  a  judgment  of 
a  Justice  of  the  peace,  which  shows  on  its  face 
that  it  is  for  the  specific  enforcement  of  a  con- 
tract, a  matter  of  which  a  Justice  of  the  peace 
has  no  Jurisdiction,  is  void,  and  an  injunction 
against  a  sale  under  the  execution  will  not  be 
granted,  as  an  action  of  replevin  may  be  main- 
tained against  the  levying  officer.  Munis  v. 
Herrera,  1  N.  M.  362. 

A<nd  where  a  Judgment  of  a  justice  of  the 
peace  Is  void  for  lack  of  jurisdiction  because  It 
was  rendered  without  an  appearance  by  defend- 
ant, and  the  Justice's  docket  fails  to  disclose 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Distinct  Court  for  Adfljns  County 
in  favor  of  defendants  in  a  proceeding  to 
•establis'h  a  prior  lien  upon  property  of  Harry 
B.  Rollins  which  had  been  seized  under  sev- 
•ei^l  wtri'U  for  the  satisfaction  of  judgments 
-which  had  been  rendered  a^^nst  hinu  Re- 
-versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tibbets  Brotbers  and  Morey 
A  Ferris,  for  appellants: 

The  constable  at  all  times  had  the  legal 
possession  of  the  goods,  wares,  and  merchan- 
dise levied  upon  by  him,  and  he  could  not 
be  ousted  from  his  possession  by  the  method 
adopted  by  the  sheriff. 

2  Freeman,  Executions,  2d  ed.  {  262,  p. 
834;  Shephard  v.  Butterfield,  4  Cush.  425,  50 
Am.  Dec.  790 ;  Harriman  v.  Oray,  108  Mass. 
229;  Tufft  v.  Sternberg,  6  L.  R.  A.  221,  40 
Fed.  2;  Herman,  Executions,  §  173;  Covell 
V.  Heyman,  111  U.  S.  176,  28  L.  ed.  390,  4 
Sup.  CU  Rep.  355;  Uagan  v.  Lucas,  10  Pet. 
400,  9  L.  ed.  470;  Jones  Btaiionery  d  Paper 
Co.  V.  Case,  26  Kan.  299,  40  Am.  Rep.  310; 
McKinney  v.  Purcell,  28  Kan.  446;  Free- 
man ▼.  Hoice,  24  How.  450,  16  L.  ed.  749. 

The  constable  made  a  proper  levy ;  he  took 
the  goods  in  his  possesEdon^  he  had  them 
under  his  control,  he  placed  a  Dotice  on  the 
front  door  that  they  were  levied  upon;  the 
sheriff  testifies  that  he  knew  they  were 
levied  upon  and  the  door  locked. 

Goods  in  a  store  are  sufficiently  attached 
if  tiie  officer  locks  the  door  and  takes  the  key, 
giving  due  notice  that  the  goods  have  been 
•eized  under  a  judicial  writ  or  process. 

Alderson,  Judicial  Writs  &  Processes,  p. 
428,  §  158;  Grand  Island  Bkg.  Co.  v.  Cos- 
iello.  46  Neb.  119,  63  N.  W.  376;  Boslovo  y. 
Bhenherger,  62  Neb.  164,  71  N.  W.  1012. 

The  appellees  could  not,  under  the  facts, 


make  a  valid  levy  of  their  abtachment  writs^ 
but  their  whole  proceedings  were  absolutely 
void,  and  no  lien  attached  to  the  property  by 
their  pretended  levy. 

Drake^  Attachm.  7th  ed.  §  193;  Ilsley  ▼. 
yichols,  12  Pick.  275,  22  Am.  Dec.  425; 
Letcis  v.  Dillard,  22  C.  C.  A.  488,  40  U.  S. 
App.  404,  76  Fed.  688. 

The  sheriff  must  have  had,  not  only  the 
actual,  but  the  ''legal,"  possession  of  the 
property  before  he  could  make  a  valid  levy. 

Mahon  v.  Kennedy,  87  Wis.  50,  67  N.  W. 
1108;  Drake,  Attachm.  7th  ed.  §  207;  Mur- 
free,  Sheriffs,  $267;  1  Anu  &  Eng.  Ene. 
Law,  p.  927. 

The  only  orderly,  legal,  and  proper  method 
for  the  attaching  oreditonB  of  Rollins  to 
reach  his  property  was  to  garnish  the  con- 
stable. 

Blue  Valley  Bank  ▼.  Bane,  20  Neb.  294, 
30  N.  W.  64;  1  Freeman,  Executions,  2d 
ed.  §  135.  p.  335;  Lewis  v.  Buck,  7  Minn. 
104,  Gil.  71,  82  Am.  Dec.  73;  8  Am.  &  Eng. 
Enc.  Law,  p.  1144;  Drake,  Attachm.  7th  ed. 
§  267;  Locke  v.  Butler,  19  Ohio  St^  687; 
Bailey  v.  Childs,  46  Ohio  St.  657,  24  N.  K 
598;  Bates  v.  Days,  5  MoCnury,  342,  17  Fed. 
168. 

The  garnishment  of  the  officer  in  posses^ 
sion  of  the  property  would  create  a  lien  upon 
the  property  itself,  and  the  creditor  wtmld 
be  entitled  to  the  same  remedies  and  enforoe- 
ment  of  his  lien  as  though  the  same  were 
created  by  levy  under  writs  of  attachment, 
execution,  or  mortgage,  or  any  other  method 
provided  by  law. 

Northfield  Knife  Co.  v.  Shapleigh,  24  Neb. 
635,  39  N.  W.  788;  Fitzgerald  ▼.  Fitzgerald 
d  M.  Consir.  Co.  44  Neb.  496,  62  N.  W.  899 ; 
Grand  Island  Bkg,  Co.  t.  Costello,  45  Neb. 
119,  63  N.  W.  376;  Bailey  v.  Childs,  46  Ohio 
St  667,  24  N.  £.  598;  Locke  ▼.  Butler^  19 


that  service  of  process  was  made  upon  him  with- 
in the  time  and  in  the  mode  required  by  statute, 
and  does  not  show  the  hoor  at  which  the  sum- 
mons was  made  returaable,  or  that  plaintiff 
appeared  within  an  hour  thereafter,  the  levy 
of  an  execution  thereon  confers  no  authority 
on  the  officer  and  the  Judgment  creditor  to  hold 
the  property  seised  when  replevin  is  brought  by 
the  Judgment  debtor  to  recover  the  same.  Mui- 
ler  V.  Plue,  45  Neb.  701,  64  N.  W.  232.  This 
-case  overrules  the  earlier  case  of  Wilson  t. 
Macklin,  7  Neb.  50,  which  held  that  an  affi- 
davit in  replevin  which  stated  that  the  prop- 
erty in  suit  had  been  taken  by  execution  under 
a  "void  Judgment"  was  insufficient,  under  the 
statute  requiring  the  affiant  to  swear  that  the 
property  was  not  taken  In  execution  on  any 
judgment  against  plaintiff,  on  the  ground  that 
it  placed  too  literal  a  construction  on  the  stat- 
ute. 

And  the  levy  of  an  execution  on  a  Judgment 
in  garnishment  proceedings,  which  is  a  nullity 
for  want  of  Jurisdiction  because  no  legal  serv- 
ice was  made  on  the  principal  defendant  in  the 
ault  brought  against  him,  and  the  garnishee 
was  not  summoned  to  show  cause  against  the 
proceedings,  and  did  not  consent  thereto  either 
In  person  or  by  attorney,  is  ineffectual  to  pre- 
vent the  garnishee  from  recovering  in  a  replev- 
in suit  the  property  levied  on.  Iron  Cliffs  Co. 
V.  Labais,  52  Mich.  894,  18  N.  W.  121. 

But  in  nolten  v.  Pyle,  6  Houst.  (Del.)  432, 
a  plea  by  the  defendant  in  replevin  that  the 
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property  was  taken  by  him  under  a  fieri  facias 
on  a  Judgment  by  confession  against  plaintiff, 
incorrectly  giving  his  first  name  as  "John**  in- 
stead of  "Jesse,**  on  a  warrant  of  attorney 
also  describing  the  plaintiff  as  "John,**  was 
held  to  be  good  on  a  general  demurrer. 

And  Morgan  v.  Zenor,  88  Iowa,  175,  55  N.  W. 
197,  holds  that  the  fact  that  defendant,  against 
whom  Judgment  was  rendered,  was  not  served 
with  original  notice  in  the  action  in  which  the 
Judgment  was  rendered,  would  not  entitle  him 
to  maintain  replevin  against  the  sheriff  to  re- 
cover property  levied  on  under  an  execution  on 
such  Judgment  under  the  Iowa  statute  requir- 
ing the  petition  in  replevin  to  state  that  the 
property  was  not  taken  under  an  execution 
against  him  or  the  property,  but  that,  If  it  was 
so  taken,  it  must  state  the  facts  constituting 
an  exemption  from  seizure.  The  court  says, 
however,  that  if  the  process  Issued  from  a  court 
having  no  Jurisdiction  of  the  subject-matter, 
or  If  no  Judgment  had  been  rendered,  or  If  the 
law  under  which  the  process  Issued  was  uncon- 
stitutional, replevin  might  be  maintained  for  the 
property  seised. 

As  to  bow  far  a  purchaser  at  execution  or 
Judicial  sale  is  protected  as  a  bona  fide  pni^ 
chaser,  see  note  to  Riley  v.  MartlnelU  (Cal.)  21 
li.  R.  A.  33. 

As  to  the  effect  of  sale  under  a  Judgment 
against  insane  persons,  see  note  to  Spurlock  y» 
Nos  (Ky.)  89  U  R.  A.  776.  J.  BU  H. 
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OMo  St  587;  Ilsley  v.  NichoU,  12  Pick.  269, 
22  Am.  Dec.  425. 

Mr.  J.  B.  Cessna,  for  appellees: 

Tlie  executions  of  Viola  B.  Rollins  and 
others  having  been  issued  upon  judgments 
fraudulently  confessed  to  hinder  and  delay 
bona  fide  creditors,  the  goods  taken  by  Bar- 
lass,  constable,  were  not  in  cuatodia  legis, 
and  were  therefore  subject  to  execution,  the 
-same  as  though  no  executions  had  been  is- 
«ued  on  the  fraudulent  judgments. 

1  Freeman,  Executions,  §  136;  2  Freeman, 
Executions,  §  271;  Shinn,  Attachm.  §§  320, 
410,  446;  Reifsynder  v.  Lee,  44  Iowa,  101, 
24  Am.  Rep.  733;  Davis  v.  Eppinger,  18  Cal. 
^79,  79  Am.  Dec.  184;  Keller  v.  Huffman 
(Tex.  Civ.  App.)  26  S.  W.  863;  Baieman 
Bros.  Y.  Ramsey,  74  Tex.  689,  12  S.  W.  235. 

A  party  to  a  suit  can  gain  nothing  by  a 
fraud,  nor  will  a  fraudulent  or  unlawful  use 
<ii  process  be  sanctioned  by  the  court. 

iteifsnyder  v.  Lee,  44  lowu,  101,  24  Am. 
Hep.  733;  JfHeld  v.  Liverman,  17  Mo.  218; 
Burleigh  v.  Piper,  51  Iowa,  649,  2  N.  W. 
-520;  Hickman  v.  Caldwell,  4  Rawle,  376,  27 
Am.  Dec.  274;  Bradley  v.  Bailey,  95  Iowa, 
745,  64  N.  W.  758. 

A  judgment  may  be  attacked  collaterally 
for  fraud. 

Black,  Judgm.  §  291;  De  Amiond  v. 
Adams,  25  Ind.  455;  Oreene  v.  Greene,  2 
-Gray,  361,  61  Am.  Dec.  454;  Hackett  v.  Man- 
love,  14  Cal.  85;  Hovcell  v.  Gilt  Edge  Mfg. 
<:o.  32  Neb.  627,  49  N.  W.  704;  Bridgeport 
Jf.  d  M.  Ins.  Co.  v.  Wilson,  34  N.  Y.  281; 
Freeman,  Judgm.  $  336. 

An  execution  issued  on  a  judgment  ob- 
t«ned  by  fraud  is  tainted  witi  the  orlgliial 
xraud. 

Dohson  V.  Pearce,  12  N.  Y.  156,  62  Am. 
Dec.  152;  Roberts  v.  Yancey,  94  Ky.  243,  21 
S.  W.  1047 ;  Davis  v.  Headley,  22  N.  J.  Eq. 
115;  Kingman  d  Co,  v.  Reinemer,  58  111. 
App.  173. 

A  void  writ  does  not  justify  any  levy 
wiiaAever,  end  a  writ  issued  to  hinder  and 
delay  creditors  ia  void. 

2  Freeman,  Executions,  {  272. 

There  was  no  lien  because  oi  the  execution 
in  the  hands  of  the  constable,  the  writ  not 
t>eing  executed  in  good  faith. 

Stat.   1895,  p.  605,   §§   3206-3228;    Stat 
1887,  p.  222,  §3  3206-3228;  Freeman,  Execu- 
tions, i  206;  Davidson  v.  Waldron,  31  111. 
120,  83  Am.  Dec.  206;  Kellogg  v.  Griffin,  17 
^ohns.  274;  Reu)  v.  Barber,  3  CJow.  272. 

The  lien  of  attachment,  when  obtained  on 
false  grounds,  will  be  postponed  to  the  lien 
-of  subsequent  attachments  on  the  same  pTX)p- 
-«rty,  obtained  by  other  creditors  in  good 
faith. 

Kollette  ▼.  Beibel,  7  Tex.  Civ.  App.  260, 
26  S.  W.  863 ;  Bateman  Bros.  v.  Ramsey,  74 
Tex.  589,  12  S.  W.  236;  Coming  v.  Dreyfus, 
-20  Fed.  426;  Walton  v.  First  Nat.  Bank,  13 
Colo.  265,  6  L.  R.  A.  765,  22  Pac.  440;  Sei- 
bcrt  y.  Switzer,  35  Ohio  St.  661;  Patterson 
V.  Stephenson,  77  Mo.  329;  Ooodbar  v. 
Brooks,  57  Ark.  450,  22  S.  W.  96;  Gumbel 
V.  Pitkin,  124  U.  S.  131,  31  L.  ed.  374,  8 
Sup.  Ct.  Rap.  379. 

Property  is  in  custody  of  the  law  only 
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when  held  by  legal  process  in  a  lawful  man- 
ner and  for  a  la/wfui  purpose. 

Oilman  v.  Williams,  7  Wis.  329,  76  Am. 
Dec.  219;  4  Am.  &  Eng.  Enc.  Law,  p.  969; 
VanArsdale  v.  Krum,  9  Mo.  394;  Burr  v. 
Mathers,  51  Mo.  App.  470;  Campbell  v.  Wil- 
liams, 39  Iowa,  646;  Cooley  v.  Davis,  34 
Iowa,  128;  Ackerman  v.  Ackerma/n,  50  Neb. 
54,  69  N.  W.  388. 

The  proposition  that  property  levied  upon 
by  execution  issued  to  delay  and  hinder  cred- 
itors is  not  in  custodia  legis  has  been  di- 
rectly sustained  by  the  supreme  oourt  of 
Kansas,  and  that  decision  has  been  affirmed 
by  tiiis  honorable  court. 

First  Nat.  Bank  v.  Gerson  (Kan.)  32  Pac, 
366;  Beagle  v.  Smith,  50  Ne6.  446,  69  N.  W. 
956. 

At  common  law,  property  in  the  custody 
of  an  ofticer  was  said  to  be  in  oustodia  legis^ 
and,  if  it  were  taken  under  a  valid  legal  pro- 
cess, could  not  be  retaken  by  replevin.  But 
for  this  rule  to  apply,  the  property  must 
have  been  taken  under  a  valid  process;  so 
that  if  the  law  under  which  the  first  pro- 
cess was  issued  was  unconstitutional,  or  if 
the  judgments  were  void,  replevin  oould  be 
maintained. 

20  Am.  &  Eng.  Enc.  Law,  p.  1065;  White 
V.  Jones,  38  111.  165;  Campbell  v.  Williams, 
39  Iowa,  646;  Beach  v.  Botsford,  1  Dougl. 
(Mich.)  199,  40  Am.  Dec.  45;  Adams  v.  Hub- 
bard, 30  Mich.  104;  Iron  Cliffs  Co.  v.  La- 
hais,  52  Mich.  394,  18  N.  W.  121. 

An  olBcer  seeking  to  maintain  an  action 
cannot  rely  upon  the  process  alone,  but  must 
support  it  by  a  valid  judgments 

Freeman,  Executions,  $  101,  p.  221;  Wil- 
cox V.  Smith,  5  Wend.  231,  21  Am.  Dec.  213; 
Thule^neyer  v.  Jones,  37  Tex.  560;  haver  v. 
McGlachlin,  28  Wis.  364;  Le  Roy  v.  East 
Saginaw  City  R.  Co.  18  Mich.  234,  100  Anu 
Dec.  162;  Beach  v.  Botsford,  I  Dough 
(Mich.)    199,  40  Am.  Dec  45. 

If  an  officer  serves  a  writ  which  he  knows 
to  be  void  on  account  of  fraud  (h*  for  any 
other  cause,  he  is  not  protected,  even  as  an 
officer. 

McDonald  v.  Wilkie,  13  111.  22,  54  Am. 
Dec.  423:  liemey  v.  Frazier,  57  Tex.  437; 
Grace  v.  Mitchell,  31  Wis.  533,  11  Am.  Rep. 
613;  Leachman  v.  Dougherty,  81  111.  326; 
Alderson,  Judicial  Writs  k  Processes,  §{ 
137-172. 

Messrs.  Batty,  Dnngan,  A  Burton,  H. 
A*  Hartisan,  John  Hartisan,  and 
Smith  A  Olmstead  also  for  appellees. 

Holoomb,  J.,  delivered  the  opinion  of  the 
oourt: 

The  present  action  has  its  origin  in  a  con- 
troversy between  creditors  of  an  insolvent 
merdhant  in  regard  to  their  respective  rights 
in  and  priorities  to  the  proceeds  of  a  sale  of 
a  stock  of  merchandise  formerly  owned  by 
the  insolvent  debtor.  The  plaintiffs  (appd- 
lantfl)  claim  priority  by  virtue  of  proceed- 
ings taken  in  attachment  and  garnishment, 
and  processes  issued  therein,  and  served  on 
one  David  Burlass,  a  constable,  who,  it  is 
claimed,  was  in  possession  of  the  stock  of 
marchandiae  under  and  by  virtue  of  several 
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successive  levies  of  writs  of  execution  Issued 
out  of  tihe  county  court  of  Adams  county  on 
judgments  against  the  debtor  by  oonfeesion, 
which  were  in  £avor  of  several  alleged  cred- 
itors who  are  not  parties  to  this  action.  The 
defendants  ( appellees )  lay  claim  to  the  pro- 
ceeds of  the  debtor's  property  by  reason  of 
severa]  writs  of  attac4iment  levied,  or  att- 
tempted  to  be  levied,  directly  thereon  by  the 
sheriff  of  said  county  in  whose  hands  they 
were  placed,  and  who,  ignoring  the  posses- 
sion of  the  constable,  by  acts  amounting  to 
force  and  violence,  wrested  from  him  the 
possession  of  the  property  the  proceeds  of 
which  are  in  dispute.  The  salient  features 
of  the  case,  as  we  gather  them  from  the  rec- 
ord, appear  as  follows:  One  Rollins,  a  re- 
tail merchant,  was  indebted  in  various  sums 
to  all  the  parties  to  this  action  save  the 
sheriff  and  constable,  and,  being  in  failing 
circumstances,  went  before  the  county  court 
of  said  county  at  about  2  o'clock  in  the 
morning,  and  confessed  judgments  in  favor 
of  different  parties,  who,  it  is  claimed,  were 
relatives  of  the  debtoor,  and  Who  were  repre- 
seooted  by  attorney,  for  various  sums  of 
money  alleged  to  be  due  and  owing  such  par- 
ties, aggregating  in  amount  between  $16,- 
000  and  $17,000.  Immediately  after  the 
confession  of  the  several  judgmente  and  the 
entry  thereof,  executions  were  issued  there- 
on, «nd  delivered  to  the  said  David  Burlass, 
constable,  for  service.  In  the  execution  of 
these  several  writs,  the  constable  went  to 
the  building  containing  the  stock  of  goods 
of  the  judgment  debtor,  and  served  the  same 
by  taking  possession  d  the  property,  de- 
claring Uiat  by  virtue  of  the  executions 
which  he  held,  and  for  their  satisfaction,  he 
levied  on  all  the  property  in  the  building. 
After  listening  the  doors  and  windows,  put- 
ting a  locked  padlock  on  the  front  door,  and 
posting  a  notice  to  the  effect  that  the  store 
was  closed  on  executions  levied  on  the  prop- 
erty therein,  he  temporarily  departed  from 
the  building.  While  the  oonstable  was  thus 
absent,  the  sheriff  oi  the  county,  in  whose 
hands  there  had  been  pdaoed  several  writa  of 
attachment  issued  at  the  instance  of  the  ap- 
pellees, who  are  creditors  of  the  judgment 
debtor,  or  some  of  them,  knowing  of  the  posr 
session  taken  by  the  constable,  his  levy  of 
the  writs  of  execution,  and  that  he  claimed 
the  property  by  virtue  of  the  levies  he  had 
made  thei-eon  and  the  actual  possession 
taken  thereunder,  entered  the  building,  and, 
in  form,  levied  on  the  stock  of  goods  under 
the  writs  of  attachment  he  then  held,  in  ut- 
ter disregard  of  the  rights  and  claims  and 
possession  of  the  constable  under  his  sefv- 
CA^al  executions  theretofore  levied.  It  ap- 
pears that  someone — whether  the  sheriff  or 
some  person  for  him  is  not  disclosed  by  the 
record — had  broken  open  the  rear  door  of 
the  building,  and  by  this  means  the  sheriff 
gained  an  entrance  to  the  building.  When 
the  constable  sought  to  regain  posse^&ion,  he 
was  barred  from  entrance  into  the  building, 
until  finally,  after  gaining  admission  by 
strategy,  he  was  forcibly  ejected  therefrom, 
and  by  superior  force  denied  any  further 
eontroi  or  possession  of  the  property  on 
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which  he  had  levied  the  executions  placed  i» 
hds  hands  for  service.     Immediately  follow- 
ing the  levy  by  the  sheriff  of  the  attachment- 
writs  in  the  manner  stated,  the  plaiivtiffs,  aa 
creditors  also  of  the  judgment  debtor,  in- 
stituted attachment  and  garnishment  pro- 
ceedings for  the  recovery  of  the  debts  due 
them,  and  garnished  the  constable  as  having 
in  his  possession  property  and  goods  of  the 
debtor  subject  to  attachment,  which  could 
not   otherwise  be   reached.     Later   on,   the- 
jud^ients  rendered  against  Rollins  by  con- 
fession were  satisfied  of  record,  and  the  con- 
stable directed  to  return  the  executions  is- 
sued thereon,  which  was  accordingly  done, 
with    a    return    indorsed   thereon   showing 
what  had  been  done  in  pursuance  Uiereof, 
and  that  tlic  constable,  while  the  levy  was  in- 
force,  had  been  garnished  by  other  creditors- 
of  the  judgment  debtor  as  having  property 
in  his  possession  belonging  to  such  debtor. 
The  constable  also  answer^  in  the  garnish- 
ment proceedings,  disclosing  in  his  answera 
the  facts  as  to  his  levy  on  the  property  of 
the  debtor  under  the  executions  he  then  held,, 
and  the  subsequent  transactions  with  refer- 
ence to  the  property  being  wrested  from  hi» 
possession  by  the  sheriff.     In  the  petition, 
filed  in  this  cause  it  is  alleged  "that  during^ 
the  night  between  said  Decepiher  28,  1896,, 
and  the  following  day  said  Harry  B.  Rol- 
lins, for  the  purpose  and  with  the  intent  of 
hindering  and  delaying  his  said  creditors^ 
confessed  judgments  belorethe  county  judg» 
of  said  county,  and  procured  executions  to- 
issue   thereon   forthwith."    This  allegation, 
is,  by  the  different  answers  filed,  admitted  to- 
be  true.    Because  it  stands  admitted  under 
the  pleadings  by  all  the  partdes  to  this  ac- 
tion that  the  judgments  on  which  the  exe- 
cutions were  issued  and  by  the  constaUe  lev- 
ied on  the  judement  debtor's  property  were- 
oonfessed  for  uie  purpose  and  with  the  in- 
tent of  hindering  and  delaying  the  creditors- 
of  the  judgment  debtor,  it  is  contended  by 
those  claiming  under  the  levies  of  the  at- 
tachment writs  made  by  the  sheriff  that  the- 
judgmenta   and   executions    issued   thereon 
were  mere  nullities,  and  wholly  void,  and 
no  rights  of  any  kind  were  or  oould  be  ac- 
(juirea    thereunder   or    thereby;    while   the- 
other  creditors  who  garnished  the  constable 
while  in  the  constructive  possession  of  the- 
property  by  virtue  of  tlie  executions  levied 
thereon  insist  that  the  jud^ents  and  tha^ 
executions  were  wdid  and  binding,  and  the 
possession  of  the  constable  lawful,  until  the 
time  when  the  judgments  were-soiisfied,  and 
the  executnon  withdrawn,  or  until  it  was  ju- 
dicially determined  that  the  judgments  were 
fraudulent  and  void  as  agaiEkst  tne  creditors 
of  the  judgment  debtor;  that  the  judgments- 
were  at  most  voidable  only,  and  not  void. 

A  correct  decision  of  the  case  therefore 
hinges  on  the  legal  status  of  the  property 
in  Uie  possession  of  the  constable  under  the 
executions  he  held,  issued  on  the  judgments- 
which  we  may,  for  the  purpose  of  this  case, 
assume  to  have  been  fraudulently  confessed 
for  the  purpose  of  defrauding  the  other  cred- 
itors of  the  judgment  debtor.  It  is  not  sug- 
gested, nor  is  there  anything  to  warrant  the- 
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ittference,  thai  eitber  the  county  judge  enter- 
ing the  judgments  by  oonfeesion,  or  the  con- 
stable in  whose  hands  the  executions  were 
placed  for  levy  and  satisfaction  of  the  judg- 
^nente,  acted  other  than  in  good  faith,  and  in 
.an  hon«»t  discharge  of  official  duty.  If  the 
judgments  were  fraudulent,  the  oflicers  con- 
tacted with  their  rendition  and  enforcement 
4ure  free  from  any  taint  of  the  fraud  thus 
sought  to  be  perpetrated.  All  parties  to  this 
4bction  then  acting  on  the  assumption  that 
the  judgments  by  confession  were  procured 
ior  the  purpose  of  defrauding  the  good- faith 
^credi-tors  of  the  debtor,  what  are  the  rights 
of  the  constable  in  possession  of  the  property 
ulider  the  write  of  execution  placed  in  his 
hands  for  ser\nce,  and  the  other  good- faith 
•creditors  who  sought  to  charge  the  constable 
as  garnishee  so  holding  the  property  by  a 
-constructive,  if  not  actual,  possession  before 
the  judgments  by  confession  were  satisfied 
<4  record  and  the  executions  recalled?  Or, 
stating  the  proposition  in  another  way,  can 
the  sheriff  make  a  valid  levy  under  tne  at- 
tachment writs  placed  in  his  haikds  for  ex- 
ecution on  the  sadne  property  which  the  con- 
staUe  had  levied  on,  in  disregard  of  the  levy 
and  possession  of  the  ooDsw>le  under  the 
executions  issued  on  tho  judgments  thus 
fra^idulenitdy  ooof eased  T  Couiuel  for  the 
appellees  take  the  aflSrmative  of  the  last 
proposdtioii,  and  say  in  their  brief:  "Prop- 
erty levied  upon  and  taken  into  possession 
on  judgments  fraudulently  confessed  and  ex- 
ecutions issued  to  hinder  and  defraud  cred- 
itors is  not  ff»  oustodia  legts,  but  is  subject 
to  anoUier  *  process  issued  from  another 
eourU''  Counsel  for  apoellanta  vigorously 
combat  the  proposition  tnua  contended  for. 
Let  us  briefly  eocamine  the  question.  Tlie 
judgments  were  not  void.  They  were  only 
Yotdable.  The  court  had  jurisdiction  over 
the  parties  and  over  the  subjeot-matter.  The 
judgments,  on  tlieir  face,  were  in  all  respects 
regular  and  valid,  and  the  court  was  pos- 
sessed of  power  to  render  them.  The  parties 
were  before  it,  and  it  had  jurisdiction  of 
their  persons.  The  judgments  were  binding 
on  the  paities  and  all  the  world,  save,  per- 
haps, the  creditors  of  the  judgment  debtor, 
who  oould  assail  them  as  being  fraudulent 
and  TCMd  in  so  far  as  by  them  the  property 
of  the  debtor  was  sought  to  be  taken  in  fraud 
of  their  rights.  The  judgments  were  not 
nulUties.  They  were  not  absolutely  and  al- 
together Toid.  The^  were  enforceable  ex- 
cept in  so  far  as  they  conflicted  with  the 
rights  of  the  creditors,  and  as  to  them  they 
were  voidable,  and,  together  with  any  lien 
-on  property  atteovpted  to  be  created  by  an 
execution  issued  thereon,  could  be  set  aside 
in  any  proper  proceeding,  and  subordinated 
to  the  righits  of  creditors  thereby  attempted 
to  be  defrauded.  Says  Mr.  Freeman  in  his 
excellent  work  on  Judgments^  4th  ed.  §  116, 
in  speaking  of  Toid  judgments,  that  they 
must  be  so  from  one  or  more  of  the  follow- 
ing causes:  "( 1 )  Want  of  jurisdiction  over 
the  subject-matter;  (2)  wan^  of  jurisdiction 
<yver  the  parties  to  the  action,  or  some  of 
them;  or  (3)  want  of  power  to  grant  the  re- 
lief contained  in  the  judgment."  And  in 
ML.R.  A. 


Black  on  Judgments,  §  170,  speaking  on  the 
same  subject,  it  is  stated:  "Now,  a  void 
judgment  is  in  reality  no  judgment  at  all. 
It  is  a  mere  nullity.  It  is  attended  by  none 
of  the  consequences  of  a  valid  adjudication, 
nor  is  it  entitled  to  the  respect  accorded  to 
one.  It  can  neither  affect,  impair,  nor  ore- 
ate  righ>ts.  ...  On  the  other  hand,  a 
voidable  judgment  is  one  whidi,  though  not 
a  mere  nullity,  is  liable  to  be  made  void 
when  a  person  who  has  a  right  to  proceed  in 
the  matter  takes  the  proper  steps  to  have  its 
invalidity  declared.  It  always  contains 
some  defect  which  may  become  fatal.  It 
carries  within  it  the  means  of  its  own  over- 
throw. But,  unless  it  is  duly  annulled,  it 
is  attended  with  all  the  ordinary  consequen- 
ces of  a  legal  judgment.  The  party  against 
whom  it  is  given  may  escape  its  effect  as  a 
bar  or  an  obligation,  but  only  by  a  proper 
application  to  have  it  vacated  or  reversed. 
Until  that  is  done,  it  will  be  efficacious  as  a 
claim,  an  estoppel,  or  a  source  of  title.  If 
no  proceedings  are  ever  taken  against  it,  it 
will  oontinue,  through  its  life,  to  all  intents 
a  valid  sentence."  Whether  the  judgments 
entered  by  confession  and  the  levy  of  execu- 
tion issued  thereon  were  in  fact  fraudulent 
and  void  as  to  creditors  was  a  question  of 
fact  to  be  determined  in  a  proper  proceeding 
at  the  instance  of  those  having  an  interest 
in  the  matter,  upon  judicial  inquiry  and  in- 
vestigation; and  before  that  fact  is  deter- 
mined, or  before  the  executions  are  recalled, 
and  the  levies  aha.ndoned,  can  it  be  said  that 
an  executive  officer  of  another  court  holding 
process  mesne  or  final  may,  by  his  fiat,  de- 
clare tiie  judgment  void,  and  a  nullity,  the 
execution  of  no  force  or  vitality,  and  forcibly 
wre^t  the  property  taken  under  such  execu- 
tion from  another  officer,  who,  acting  in  the 
legitimate  sphere  of  his  duties,  possesses 
powers  and  rights  of  equal  d^reeT  It 
would  seem  to  us  not;  that  such  action,  in- 
stead of  being  calculated  to  advance  the  due 
and  orderly  administration  of  justice,  would 
bring  about  conflicts  of  authority,  insecur- 
ity, strife,  and  contention,  and  "confusion 
worse  confounded."  The  executions  under 
which  the  constable  held  the  property  were 
regular  and  valid,  and  in  all  respents  duly 
levied,  and  free  from  imperfection,  except 
that  the  lien  created  thereby  might  be  sub- 
ordinated and  annulled  as  to  the  creditors 
of  the  judgment  debtor  because  confessedly 
fraudulent  as  to  such  creditors.  The  suffi- 
ciency of  the  levy  is  not  questioned,  and,  as 
made,  comes  entirely  witiiin  the  rule  an- 
nounced by  this  court  in  Orand  Island  Bkg, 
Co.  V.  CostellOy  46  Neb.  119,  63  N.  W.  376, 
and  BosUyic  t.  Shenherger,  62  Keb.  104,  71 
N.  W.  1012.  In  fact  counsel  rely  princi- 
pally, if  not  exclusively,  on  the  proposition 
announced  by  them,  and  heretofore  quoted 
in  support  of  the  right  of  the  attachment 
creditors  to  levy  on  the  property,  treating 
the  constable's  possession  as  that  of  the 
debtor,  and  the  writs  of  execution  as  nulli- 
ties, and  without  any  force  or  effect  what- 
ever. It  is  to  be  borne  in  mind  that  the 
present  controversy  is  not  one  between  bona 
fide   creditors  on   the   one   part  and   those 
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claiming  under  judgmenta  fraudulently  con- 
fessed for  the  purpose  of  hindermg  and  de- 
frauding the  good-faith  oreditore.  It  will 
not  be  seriously  conftended  that  a  judgment 
creditor  Off  such  a  judgmeoft^  who  partici- 
pants in  the  fraud,  cannot^  by  means  of  an 
execution,  acquire  a  lien  on  property,  or  a 
special  interest  therein,  as  against  the  good- 
faibh  creditors  o£  the  judgment  debtor,  who, 
in  any  proper  proce«iing  brought  for  the 
purpose  of  testing  the  rights  of  the  respec- 
tive parties,  proves  the  fact  from  which  the 
fraudulent  intent  and  purpose  may  be  in- 
ferred. 

The  contest  here  is  between  bona  fide  cred- 
itors, eacli  contending  for  a  superior  right 
to  the  proceeds  of  the  debtor's  property  by 
virtue  of  steps  of  a  different  character 
taken  by  them  respectively  to  establish  such 
right.  While  we  are  cited  to  a  number  of 
authorities  by  counsel  for  appellees  which 
it  is  claimed  sustain  the  proposition  con- 
tended for  by  them,  in  none^  so  far  as  our 
examination  has  extended,  has  it  been  held 
that  property  seized  by  an  officer  under  an 
execution  valid  on  its  face,  issued  on  a  judg- 
ment voidable  ody,  is  subject  to  seizure  by 
another  oHicer  on  a  process  issued  out  of  a 
different  court,  in  entire  disregard  of  the 
right  and  custody  of  the  officer  holding  the 
first  wri<t;  nor  do  the  authorities  hold  that 
such  property  is  not  in  ottstodia  legis  when 
taken  under  a  writ  oo  a  judgment  voidable 
only,  or  confessed  for  the  purpose  of  de- 
frauding other  creditors.  In  most  of  the  au- 
thorities thus  cited  the  controversy  was  be- 
tween parties  who  claimed  through  succes- 
sive lefvies  by  the  same  officer  aa  to  priority, 
or  between  those  securing  a  first  levy,  which 
was  challenged,  and  others  who  had  inter- 
vened for  the  purpose  of  challenging  the  levy 
BO  made.  To  the  general  proposition  that  a 
levy  made  for  the  purpose  of  satisfying  a 
judgment  confessed  for  the  purpose  and  with 
the  intent  to  defraud  creditors  may  be  va- 
cated, and  held  for  naught,  by  those  sought 
to  be  defrauded,  we  are  all  agreed.  In  the 
oase  at  bar  appellants  sought  to  have  the 
principle  applied,  and  the  levies  first  made 
by  the  covistable  held  for  naught  as  to  them, 
by  garnishing  the  constable,  and  thereby  ob- 
tain a  lien  on  the  property  in  his  possession, 
and  challenging  the  right  of  the  judgment 
creditors  to  a  superior  lien  because  of  the 
alleged  fraud  in  the  procurement  of  such 
judgment  and  the  executions  issued  thereon; 
while  the  appellees,  through  the  sheriff,  by 
force  and  violence,  wrested  the  property 
from  the  possession  of  the  constable,  treat- 
ing the  writs  under  which  he  held  as  utterly 
void.  Because  the  levy  of  executions  thus 
made  may,  in  a  proper  action,  be  attacked 
and  defeated,  it  does  not  necessarily  or  logi- 
cally follow  that  the  execution  writs  in  the 
hands  of  the  constable  may  be  treated  as  a 
nullity,  and  his  possession  tha/t  of  a  tres- 
passer. Had  the  writs  been  void,  or  the  levy 
made  illegal,  an  entirely  different  question 
would  be  presented.  A  void  judgment  or  il- 
legal levy  would  afford  the  officer  no  protec- 
tion whatever,  nor  would  the  property  be  in  I 
cusiodia  legia.  The  possession  of  the  con- ' 
^6L.K.  A. 


stable,  however,  was  lawful.    The  execution, 
writs  were  regular  ajid  valid  on  their  face, 
and  the  levy  was  made  as  required  by  law. 
The  judgments  were  rendered  by  a  court  of 
competent    jurisdiction    having    the    power 
and  authority  to  act  both  with  respect  to 
the  person  and  the  subject-matter  of  the  ac- 
tion.    We  know  of  no  piinciple  of  law  that 
would  permit  an  executive  officer  having  an- 
other writ  for  service,  on  the  advice  of  coun- 
sel or  otherwise,  to  declare  the  possession, 
of  the  officer  making  the  first  levy  wrongful, 
and   the   judgments   and   executions   under 
which  he  acted  mere  nullities,  and  his  acts 
thereunder  those  of  a  trespasser,  and  to  for- 
cibly seize  the  property,  relying  upon  future 
investigation  to  justify  his  action,  upon  the 
assirniption  that  the  judgments  and  execu- 
tions could  be  proven  to  have  been  confessed, 
and  sought  to  be  enforced  for  the  purpose  of 
defrauding  other  creditors  of  their  lawful 
demands.     Until  successfully  challenged  by 
some   suitable   proceedings,    the  judgments- 
and  the  executions  issued  thereon  were  valid 
and    enforceable.     They    could    not   be   set 
aside  and  disregarded  by  the  mere  ipae  dixit 
of  the  officer  holding  l^e  second  writ.     He 
could  not  take  the  laiw  into  his  own  hands, 
deelaro  the  writs  void,  and  forcibly  dispos- 
sess the  officer  in  whose  possession  he  found 
the     property.    Such    acts    are     not    only 
wrongful,  but  lawless  in  the  extreme,  and 
well  calculated  to  breed  strife,  conflict  of  au- 
thority,   and    possibly    consequences    much 
more  serious  in  their  chara^ct^.     In  llsle^f 
V.  Nichols,  12  Pidc.  270,  275,  22  Am.  Dec 
425, — ^a  case  in  principle  analogous  to  the 
present   one, — it   is    said    in   the   opinion: 
"These  cases,  therefore,  seem  to  establish  the 
general  principle  that  a  valid  and  lawful  act 
cannot  be    acoomplished  by    any    unlawful 
means;  and,  whenever  such  unlawful  meane 
are  resorted  to,  the  law  will  interpose,  and 
afford   some  suitable  remedy,  according  to 
the  nature  of  the  case,  to  restore  the  party 
injured    by    these   unlawful    means   to   his 
rights."     Shaw,  Ch.  J.,  v^o  wrote  the  opin- 
ion, enters  into  an  exhaustive  and  interest* 
ing  discussion  of  the  effect  and  result  of 
lewing  an  attachment  writ  by  means  of  acts 
which    are    wrongful    and    unlawful,    and 
reaches  the  conclusion  that  a  levy  accom- 
plished by  such  methods  is  invalid.     We  are 
cit^  to  authoriities  which  hold  that  the  lien 
arising  by  the  levy  of  an  attachment  writ 
when  obtained  on  false  grounds  will  be  post- 
poned to  the  lien  of  sul^equent  atttachmenta 
on  the  same  property  by  other  creditors  in 
good  faith   {Kollette  v.  Seibel,  7  Tex.  Civ. 
App.  260,  26  S.  W.  863;  Bateman  Bras,  r, 
Ramsey,  74  Tex.  587,   12  S.  W.  235),  and 
that  other  creditors  may  set  aside  an  exe- 
cution  issued   on   a    fraudulent   judgment. 
Coming  v.  Dreyfus,  20  Fed.  426;  Walton  v. 
First  Nat.  Bank,  13  Colo.  265,  6  L.  H.  A. 
765,  22  Pac.  440;  Seibert  v.  Switzer,  35  Ohio 
St.   661 ;    Patterson  v.  Stephenson,   77   Mo. 
320.     Our  views  fully  coincide  with  the  au- 
tliorities  cited,  but  we  think  counsel  has  in- 
advertenUy  overlooked  the  proper  practice 
by  which  such  questions  shall  be  determined. 
Can  it  be  done  outside  of  the  courts,  and 
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wiUioui  judicial  inquiry  as  to  the  faots  an 
which  the  lien  challenged  as  fraudulent  is 
based?  It  is,  we  think,  in  this  particular 
regard  that  the  proper  remedy  of  the  attach- 
ing creditors  who  rely  on  the  sheriff's  wrong- 
ful acts  and  unlawful  seizure  have  been  mis- 
ooaceived.  Autihorities  in  abundance  are 
cited  to  tbe  proposition  that  a  judgment 
may  be  attacked  collaterally  for  fraud,  and 
tha^  executions  issued  on  such  judgments 
are  tainfted  with  t^e  original  fraud.  While 
unreservedly  acceding  to  the  proposition 
thus  advanced,  they  do  not,  we  think,  with 
all  due  deference  to  the  learned  counsel,  con- 
trol in  the  disposition  of  the  case  at  bar.  If 
t^e  property  was  in  cuatodia  legis  at  the 
time  the  sheriff  wrested  it  from  the  posses- 
sion of  the  constable, — ^as  we  think  it  un- 
doubtedly was, — 'then  the  validity  of  the  lien 
by  rlrtue  of  the  executions  the  constable 
held,  and  the  special  property  he  had  there- 
in, muBt  be  determined  by  aome  recognized 
principle  in  the  enforcemeiit  and  application 
of  which  it  will  be  unnecessary  to  resort  to 
foroe,  but  rather  am  orderly  and  lawful  pro- 
cedure, by  which  the  rights  and  interests  of 
till  will  be  fully  protected  and  subserved. 

The  constable  being  in  the  lawful  possee- 
flion  of  the  property  under  valid  writs  of 
execution  on  judgments  then  in  full  force,  it 
becomes  pertinent  to  inquire  respecting  the 
method  of  effectuating  other  liens  upon  the 
same  property  to  satisfy  other  lawful  de- 
mands, and  in  what  manner  can  a  success- 
ful attack  be  made  on  the  validity  of  the 
levies  made  on  the  property  because  of  the 
fraudulent  intent  and  purposes  entering  into 
and  becoming  a  part  of  the  judgments  by 
confession  and  the  executions  issued  thereon. 
The  constable,  acting  within  the  scope  of  his 
authority  and  under  a  valid  process,  is  as 
much  an  officer  of  the  court  out  of  which  the 
process  is  issued,  and  brings  the  property 
into  possession  lawfully,  aind  in  the  law's 
custody,  as  effectually,  and  to  the  same  ex- 
tent, as  though  the  acts  were  performed  by 
a  sheriff  of  a  state  court,  or  a  marshal  of  one 
of  the  Federal  courts.  There  is  no  different 
principle  to  be  applied  to  the  possession  of 
one  than  the  other,  and  to  the  lawful  pos- 
session of  either  there  must  be  given  equal 
consideration  and  protection  from  the  courts 
in  matters  of  controversy  growing  out  of 
conflicting  claims  to  the  same  property. 
The  lawful  possession  of  one  cannot  right- 
fully be  invaded  and  set  at  naught  by  the 
other  because  of  the  assumption  of  arbitrary 
power  to  do  so.  The  possession  in  each  in- 
stance first  taken  uxider  a  valid  process 
binds  tlie  property  from  the  time  of  taking, 
and  brings  it  in  imatodia  legis,  to  be  re- 
spected i3ike  by  other  officers  and  courts. 
Code  Civ.  Proc.  §  477;  Jones  Stationery  d 
i'aper  Co.  v.  Case,  26  Kan.  290,  40  Am.  Rep. 
310;  McKinney  v.  Purcell,  28  Kan.  446;  Gil- 
man  T.  Williams,  7  Wis.  329,  76  Am.  Dec. 
219.  The  property  having  been  levied  upon 
under  a  valid  process  by  one  officer,  and  re- 
duced to  possession,  he  has  a  special  prop- 
erty therein,  which  cannot  be  interfei-ed 
with  or  taken  away  by  another  officer  hold- 
ing another  process  against  the  same  debtor. 
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1  Freeman,  Executions,  2d  ed.  §  135;  Mur- 
free.  Sheriffs,  §  267;  Tefft  v.  Sternberg,  5 
L.  K.  A.  221,  40  Fed.  2;  Covell  v.  Heymwn, 
HI  U.  S.  176,  28  L.  ed.  390,  4  Sup.  Ct.  Rep. 
355;  Hagan  v.  Lucas,  10  Pet^  400,  9  L.  ed. 
470;  Jones  Stationery  d  Paper  Co.  v.  Case^ 
26  Kan.  299,  40  Am.  Rep.  310.  In  Oumhel 
V.  Pitkin,  124  U.  S.  131,  31  L.  ed.  374,  8  Sup. 
Ct.  Rep.  379,  cited  by  counsel  for  appellees, 
although  a  United  States  marshal  had  levied 
upon  property  under  an  attachment  writ 
from  a  circuit  court  of  the  United  States  is- 
sued and  levied  on  Sunday,  and  for  that  rea- 
son admittedly  invalid,  it  is  held  that  the 
property  in  possession  of  the  marshal  under 
his  attachment  writ  was  in  ctistodia  legis, 
and  could  not  be  taken  or  levied  on  by  a 
sheriff  under  process  out  of  the  state  courts 
but  that  the  creditor  rerpresented  by  th» 
sheriff  must  intervene  in  the  action  pending 
in  the  Federal  court,  and  there  have  his  right 
to  the  pofxiperty  determined,  and  the  priority 
of  liens  ascertained  as  between  himself  and 
the  marshal  holding  under  an  illegal  levy» 
Says  Mr.  Justice  Ma/tthews,  who  delivered 
the  opinion  of  the  court  (p.  144,  124  U.  S.,. 
p.  378,  31  L.  ed.  and  p.  384,  8  Sup.  Ct.  Rep.)  : 
''In  the  subsequent  case,  Covell  v.  Heyman, 
111  U.  S.  176,  28  L.  ed.  390,  4  Sup.  Ct.  Rep. 
355,  it  was  decided  that  the  principle  that, 
whenever  property  has  been  seized  by  an  of- 
ficer of  the  court  by  virtue  of  its  process,  the 
property  is  to  be  considered  as  in  the  cus- 
tody of  the  courts  and  under  its  control  for 
the  time  being,  applies  both  to  a  taking  by 
a  writ  of  attachment  under  a  mesne  process 
and  to  a  taking  under  a  writ  of  execution. 
It  was  there  also  decided  that  'property  thus 
levied  on  by  attachment  or  taken  in  execu- 
tion is  brought  by  the  writ  within  the  scope 
of  the  jurisdiction  of  the  oourt  whose  pro- 
cess it  is,  and  as  long  as  it  remains  in  the 
possession  of  the  officer  it  is  in  the  custody 
of  the  law.  It  is  the  bare  fact  of  that  pos- 
session under  claim  and  color  of  that  au* 
thority,  without  respect  to  the  ultimate 
right  to  be  asserted  otherwise  and  elsewhere,, 
as  already  sufficiently  explained,  that  fur- 
nishes to  the  officer  complete  immunity  from 
the  process  of  every  other  jurisdiction  that 
attempts  to  dispossess  him.' "  While  the 
property  in  the  case  at  bar  was  in  the  pos- 
session of  the  constable  under  the  levies  he- 
had  made  thereon,  it  was  incapable  of  a  legal 
and  valid  levy  by  another  officer  under  a 
process  mesne  or  final  issued  out  of  another 
court.  Possession  of  personal  property  is 
essential  and  necessary  to  a  valid  levy,  and 
two  officers  cannot  at  the  same  time  hold 
possession  to  the  same  property  under  two 
aifferent  writs  issued  out  ot  different  courts 
of  oo-ordinate  jurisdiction.  One  of  the 
levies  so  atten]»pted  to  be  made  must,  in  the 
light  of  the  essential  requirements  of  a  valid 
levy,  be  held  and  deemed  to  be  illegal  and 
unavailing.  Says  Brewer,  J.,  in  Jones  Sta- 
tionery d  Paper  Co.  v.  Case,  26  Kan.  304,  40" 
Am.  Rep.  310:  '*It  matters  not  whether 
the  officer  in  possession  be  a  oonstahley  a 
sheriff,  or  a  receiver,  it  is  still  in  custodia 
legis.  It  is  true,  the  remedies  may  be  dif- 
ferent whether  the  possession  be  that  of  a 
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constable  or  a  receiver,  but  still  the  ultlmiLte 
fact  is  the  same, — that  the  possession  is  the 
pofieessiou  of  the  laiw.  ouoh  possession, 
when  once  established,  is  absolute  and  ex- 
clusive. It  cannot  be  interfered  with;  it 
eannot  be  divided.  When  a  sheriff  has  lev- 
ied, a  marshal  cannot  touch,  and  vice  versa; 
when  a  constable  has  levied,  no  other  con- 
stable can  touch.  The  levy  made  must  in 
«ome  way  be  carried  out  to  completion, 
whether  by  sale  of  the  property  or  by  pay- 
ment of  the  judgment,  before  any  other  legal 
process  can  attach,  because,  if  die  first  levy 
implies  absolute  and  exclusive  possession, 
there  is  nothing  for  the  seoond  levy  to 
•touch."  The  property,  -whenever  levied 
upoo  during  the  existence  of  the  lien  created 
thereby,  nc^  being  subject  to  a  lawful  sec- 
•ood  levy  by  another  officer  under  a  different 
process,  it  logicallv  follows  that  a  subse- 
-quent  levy  accomplished  by  force  or  fraudu- 
lent means,  and  by  an  unauthorized  proce- 
dure, is  illegal  and  void.  Drake,  Attachm. 
7th  ed.  f,  193 ;  Ilaley  v.  Nichola,  12  Pick.  275, 
22  Am.  Dec.  425;  LevAs  v.  Dillard,  22  C.  C. 
A.  488.  40  U.  S.  App.  404,  76  Fed.  688 ;  1  Am. 
■&  Eng.  £nc.  Law,  p.  927,  and  cases  cited  in 
Aote  5. 

Adherence  to  the  doctrine  that  but  one  of- 
ficer can  have  the  lawful  custody  of  property 
•levied  upon  under  a  process  placed  in  his 
bands  for  service  in  do  wise  militates 
•gainst  the  legal  or  equitable  rights  and  in- 
terests of  other  persons  for  the  satisfaction 
oi  demands  against  the  same  debtor.  The 
law  fui'nishes  a  speedy,  adequate,  and  effec- 
tive means  for  the  subjection  of  the  pr(^>erty 
thus  levied  upon  to  all  lawful  demands  in 
so  far  as  it  is  capable  of  satisfying  such  de- 
mands aooording  to  the  priority  of  the  liens 
4u^uired  thereon.  Nor  is  a  party  prohibited 
from  challenging  and  attacking  the  validitv 
•of  all  prior  levies  upon  any  ground  which 
may  be  found  sufficient  to  viA;iate  the  levy, 
•or  subordinate  the  lien  to  others  prior  in 
right,  even  though  subsequent  in  time.  The 
property  having  been  lawfully  seized  and 
orought  within  the  law's  custody,  successive 
levies  may  be  made  by  the  officer  having  the 
possession  of  snch  property;  and  t^e  prop- 
•erty  may  also  be  constructively  attached, 
and  a  valid  lien  acquired  thereon,  by  suit- 
able proceedings  in  which  the  officer  in  pos- 
■session  may  be  garnished,  as  was  done  in  the 
case  at  bar  by  appellants,  as  having  in  his 
possession  goods  and  chattels  of  the  debtor 
subject  to  attachment.  In  such  case  the  a/t- 
iMching  creditor  acquires  a  lien  thereon  and 
a^n  interest  therein  to  the  same  extent  and 
•of  like  effect  as  though  the  property  had 
l)een  directly  attached  in  the  first  instance, 
subject,  of  course,  to  all  prior  valid  levies 
existinfsr  thereon  at  the  time  of  serving  on 
-the  officer  summons  in  garnishmenL  In 
yorthfield  Knife  Co,  v.  Bhapleigh,  24  Neb. 
«35,  39  N.  W.  788,  it  is  hdd:  ''Proceedings 
in  garniehment  bind  the  garnishee  from  the 
time  of  the  service  of  the  notice,  and  the 
property  in  his  hands  is  not  thereafter  sub- 
ject to  le^nir  and  sale  on  process  thereafter 
issued  ax?flanst  the  debtor  during  the  eontin- 
4ianoe  of  the  attachments"  Says  Maxwell, 
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J.,  in  the  opinion  (p.  638,  24  Neb.,  p.  780, 
39  N.  W.) :  ''The  ^poodsand  the  party  gar- 
nished being  both  within  the  jurisdiction  of 
the  court,  it  will  exercise  such  jurisdiction 
over  them  as  the  necessities  of  the  case  may 
require.  We  are  aware  that  in  Bigelouj  v. 
Andre88,  31  111.  322,  it  was  held  that  gar- 
nishment imposed  no  lien  upon  the  good* 
in  the  garnishee's  hands,  and  did  not  put 
them  in  citstodia  legia.  If  this  was  the  rule, 
proceedings  by  garnishment  would  be  an  ex- 
pensive farce,  which  would  give  t>he  attach- 
ing creditor  no  rights  under  the  attachment. 
Neither  can  the  right  be  restricted  to  the 
personal  liability  of  the  garnishee,  as  he 
might  be  insolvent  or  unable  to  pay  the 
value  ol  the  property.  We  bdd,  therefore, 
that  garnishment  is  an  attachment  of  the 
goods  in  the  hands  of  the  garnishee^  and  that 
such  goods  are  not  subject  to  levy  and  sale 
upon  process  thereafter  levied  during  con- 
tinuation of  said  attachment."  See  also 
Fitzgerald  v.  Fitzgerald  d  M.  Constr,  Co. 
44  Neb.  496,  62  N.  W.  899;  Grand  island 
Bkg.  Co.  V.  Costello,  45  Neb.  119,  63  N.  W. 
376;  Drake,  Attachm.  7th  ed.  §  263;  Bate9 
V.  Days,  5  McCrary,  342,  17  Fed.  168;  Locke 
V.  Butler,  19  Ohio  St.  587;  Bailey  v.  Childs, 
46  Ohio  St.  557,  24  N.  E.  598.  In  the  case 
last  cited  it  was  decided  by  tiie  supreme 
court  of  Ohio  "that  the  property  in  the  cus- 
tody of  the  sheriff  was  not  subject  to  levy 
and  seizure  by  the  constable.  While  differ- 
ent attachments  of  the  same  property  may 
be  made  by  the  same  officer  (Rev.  Stat.  | 
5535),  personal  property  held  under  attach- 
ment by  one  officer  cannot  be  levied  upon 
lukder  a  writ  in  the  hands  of  another  officer. 
In  order  to  attach  the  property  in  Uie  hands 
of  the  sheriff,,  he  should  have  been  proceeded 
against  as  a  garnishee.  Locke  v.  Butler,  19 
Ohio  St.  587.  His  assent  to  the  so-called 
levy  did  not  change  the  rule." 

Applying  the  principle  deducible  from 
wlMut  has  heretofore  been  said  to  the  facts 
in  the  case  at  bar,  our  conclufiions  are: 

1.  The  judgments  by  confession,  and  the 
executions  issued  thereon,  under  which  the 
constable  levied  on  the  property,  the  pro- 
ceeds of  which  are  in  controversy,  were  not 
Sibeoiutely  void,  and  to  be  treated  as  nulli- 
ties, but  voidable  only  at  the  instance  of  a 
bona  fide  creditor  in  a  proper  proceeding, 
who  was  being  defrauded  of  his  rights  by 
such  confessions  of  judgment  and  uie  levy 
of  executions  issued  thereon  on  the  property 
of  the  judgment  debtor. 

2.  That  at  the  time  of  the  forcible  seizure 
of  the  property  by  the  sheriff  the  constable 
was  in  the  lawful  possession  thereof  under 
writs  of  execution  valid  and  binding  on  their 
face,  and  the  property  was  in  custodia  legie, 

3.  That  the  acts  of  the  srheriff  in  forcibly 
seizing  the  property  were  unlawful  and  un- 
authorized, and  rendered  the  levy  attempted 
to  be  made  thereby  illegal  and  void  as 
against  the  rights  ot  the  constable  and  those 
he  represented,  and  were  ineffectual  to  de- 
prive him  of  his  special  interest  in  the  prop- 
erty by  reason  of  his  levy  thereon  and  the 
liens  acquired  by  the  subsequent  constructive 
attachment  of  the  property  by  garnishment 
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process  served  on  him  while  lawfully  enti- 
tled to  the  poaeeeeion  of  such  property. 

4.  That  tiie  property,  having  been  levied 
upon  by  the  constable  under  the  executions 
in  his  hands,  and  the  possession  thereof 
taken  by  him,  wae  not  subject  to  a  further 
levy  by  the  sJhcriff  under  writs  of  attach- 
ment issued  from  another  court,  while  the 
first  levy  continued  in  force;,  and  before  the 
judgrnentB  were  satisfied,  and  the  execution 
recalled. 

5.  Th«ut  the  property  levied  on  by  the  con- 
stable, and  in  his  posseesion,  could  only  be 
reached  by  other  creditors  by  virtue  of  sub- 
eequent  levies  of  rocBne  or  final  process  made 
by  the  same  officer,  or  by  attaichment  of  the 
property  by  garnishment  process  served  on 
the  constable,  having  in  his  possession  prop- 
erty of  the  debtor  subject  to  attachment. 

6.  That  as  between  those  claiming  under 
and  through  the  sheriff  by  virtue  of  the  lev- 
ies attemi^ed  to  be  made  by  him  under  writs 
of  attachment  in  the  manner  stated,  and 
those  claiming  tiirough  garnishinent  pro- 
ceedings against  the  constable  as  having  the 
lawful  possession  of  the  property,  the  latter, 
by  the  process  of  garnishment,  acquired  liens 
on  the  property  seized  by  the  oonstable  su- 
perior to  the  foormer,  and  are  entitled  to  pre- 
•cedenee  in  the  distribution  of  the  proceeds 
of  the  sale  of  such  property. 

While  some  other  questions  are  presented 
in  briefs  of  counsel,  they  are  included  in,  and 
necessarily  disposed  of  by,  what  has  alreadv 
been  said,  and  will  not  further  be  considered. 
We  are  therefore  of  the  opinion  that  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  harmony 
with  the  views  herein  expressed,  which  is 
-accordingly  done. 

Reversed  and  remanded. 


CHICAGO,     BURLINGTON,    &    QUINCY 
RAILROAD   COMPANY,  Plff.  in  Err^ 

V, 

William  S.  WILLIAMS  et  ok 


i 


,Neb. 


) 


"•l.  A  railroad  company  acts  In  the  ca- 
pacity of  a  common  carrier  of  live 
stock  which  it  receives  for  transportation ; 
and  as  sncli  carrier  It  Is  bound  to  provide  cars 
lit  and  suitable  under  existing  conditions,  and 
exercise  due  care  to  carry  safely. 

^Headnotes  by  SuLLrvAir,  J. 

Note. — For  some  cases  in  this  series  as  to 
•carrier's  duty  to  care  for  live  stock  generally, 
see  note  to  Dnntley  v.  Boston  &  M.  R.  Co.  (N. 
H.)  9  L.  B.  A.  449;  and  Benson  v.  Gray  (Mass.) 
13  L.  R.  A.  262. 

As  to  statutory  daties  of  carriers  of  live 
stock  with  reference  to  care  of  stock  during 
tran8i>ortation,  see  Chesapeake  &  O.  R.  Co.  v. 
American  Exch.  Bank  (Va.)  44  L.  R.  A.  449, 
and  note. 

As  to  dnty  to  furnish  proper  cars  for  live 
-stock,  see  Conpland  v.  Housatonic  R.  Co. 
(Conn.)  16  L.  R.  A.  534 ;  Betts  v.  Chicago,  R.  I. 
-k  P.  R.  Co.  (Iowa)  26  L.  R.  A.  248 :  and  Illi- 
nois C.  B.  Co.  V.  Harris  (111.)  48  L.  R.  A.  175. 


2.  IVIterc  the  shipper  of  live  stoclc 
do««  not  agrree  to  furnish  a  care  taker, 
and  some  of  the  animals  die  or  are  injured 
for  want  of  proper  care  and  protection  while 
In  transit,  the  carrier  Is  liable,  and  must 
bear  the  loss. 

3«  Where  a  shipper  of  live  stoclc 
aarrees  to  fnrnlnh  a  care  taker,  and 
falls  to  do  80,  the  carrier,  if  it  has  knowledge 
of  such  failure  and  proceeds  under  the  ship- 
ping contract.  Is  liable  for  any  loss  resulting 
from  its  failure  to  provide  the  stock  with 
proper  care  and  protection. 

4.  IVhere  the  defendant  denies  the 
commission  of  a  'wrongrfnl  act  with 
which  be  Is  charged,  and  pleads  nothing  by 
way  of  Justification,  evidence  of  Justification 
responds  to  no  issue,  and  Is  immaterial. 

5.  evidence  examined,  and  found  to  sap* 
port  the  verdict. 

(April  10,  1901.) 

ERROR  to  the  District  Court  for  Seward 
County  to  review  a  judgment  in  favor 
of  plaintiifs  in  an  action  to  recover  the  val- 
ue of  a  horse  which  was  alleged  to  have  died 
from  exposure  while  in  defendant's  posses- 
sion for  transportation.     Affirmed., 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  W.  Deweese,  R.  S.  Norraly 
and  F.  E.  Bishop  for  nlaintiff  in  error. 

Mr.  D.  l>.  MoKUlip,  for  defendants  in 
error : 

The  contract  on  its  fa'oe  shows  that  the 
provisions  in  regard  to  an  attendant  of  the 
shippers  in  transit  were  not  to  be  required 
of  the  shippers  or  oiwner,  in  not  providing  tot 
the  shipper  or  hie  employee  transportation 
and  by  not  indorsing  the  contract  author- 
izing them  to  be  passed  on  the  train,  as  said 
contract  provides.  There  was  no  considera- 
tion deemed  valuable  to  give  it  support,  as  it 
was  alretuiy  the  duty  of  defendant  railroad 
company  to  make  the  shipment  when  the 
contract  was  turned  over  to  it,  and  no  in- 
ducement in  rates,  and  no  benefits  to  accrue 
to  plaintiffs,  were  given  him  by  adopting 
said  contract.  By  reason  of  the  peculiar 
facts  and  circumstances  under  which  it  is 
claimed  to  have  been  adopted  or  executed, 
it  would  be  unjast  and  unreasonable  in  the 
eye  of  the  law  to  apply  its  provisions  to 
determine  the  rights  of  the  plaintiffs  in 
this  action. 

Atchison  d  N,  R.  Co,  y.  Washburn,  5  Neb. 
117;  Missouri  P.  R,  Co.  v.  Vandeventer,  26 
Neb.  222,  3  L.  R.  A.  129,  41  N.  W.  998;  8t. 
Joseph  d  Q.  I,  R,  Co,  V.  Palmer,  38  Ndi). 
463,  22  L.  R.  A.  335,  4  Inters.  Com.  Rep. 
494,  56  N.  W.  957;  San  Antonio  d  A.  P.  R, 
Co.  V.  Wrifjht,  20  Tex;.  Civ.  App.  136,  49  S. 
W.  147 ;  Missouri,  K.  d  T.  R.  Co.  v.  Carter, 
0  Tex.  Civ.  App.  677,  29  S.  W.  565;  Texas 
d  P.  R.  Co,  V.  Avery,  19  Tex.  Civ.  App.  235, 
46  S.  W.  897 ;  Chicago  d  A.  R.  Co.  v.  Erich- 
son,  91  III.  613.  33  Am.  Rep.  70;  South  d 
North  Ala.  R.  Co.  v.  Henlein,  52  Ala.  606, 
23  Am.  Rep.  578;  Philadelphia,  W.  d  B.  R. 
Co.  V.  Lehman,  56  Md.  209,  40  Am.  Rep. 
415. 

A  railroad  company  is  a  common  carrier, 
and  cannot,  under  the  Constitution  of  this 
sbate,  by  special  agreement  with  the  shipper 
relieve  itself  from  this  liability. 
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;  Atchison  d  N.  R,  Co.  y.  Wctahbum,  5  Neb. 
117;  Union  P.  R  Co.  v.  Vincent,  58  Neb. 
171,  78  N.  W.  457;  St.  Joseph  d  Q.  I.  R. 
Co.  V.  Palmer,  38  Neb.  463,  22  L.  R.  A.  335, 
4  Inters.  Com.  Rep.  494,  56  N.  W.  957 ;  if  ur- 
souri  P.  R  Co.  v.  Vandeventer,  26  Neb.  222, 
3  L.  R.  A.  129,  41  N.  W.  998;  Union  P.  R. 
Co.  V.  Marston,  30  Neb.  241,  46  N.  W.  485; 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Lawler,  40 
Neb.  356,  58  N.  W.  968;  Chicago,  B.  d  Q. 
R.  Co.  V.  Gardiner,  51  Neb  70,  70  N.  W. 
508;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Witty, 
32  Neb.  275,  49  N.  W.  183. 

It  was  the  duty  of  defendant  railroad 
company,  when  the  stallion  was  tendered  to 
it  by  the  connecting  line,  to  receive  and  for- 
ward it,  and  it  could  not  refuse  to  do  so 
except  upon  reasonable  excuse. 

3  Am.  &,  Eng.  Enc.  Law,  p.  10;  Chicago 
d  A.  R.  Co.  v.  Erickson,  91  III.  613,  33  Am. 
Rep.  70. 

The  horse  was  in  the  absolute  "possession 
and  control"  of  defendant  company  when 
the  car  was  selected  and  the  horse  loaded  for 
shipment,  with  full  knowledge  that  no  rep- 
resentative of  the  owners  were  present.  It 
could  not,  by  reason  of  any  contract  with 
the  shippers,  be  relieved  from  any  liability 
for  negligence  in  selecting  the  car  and  load- 
ing the  animal  for  shipment. 

Chicago,  R.  I.  d  P.  R.  Co.  v.  Witty,  32 
Neb.  275,  49  N.  W,  183;  Union  P.  R.  Co.  v. 
Vincefit,  58  Neb.  171,  78  N.  W.  457. 

The  fact  that  it  is  inconvenient  for  rail- 
road companies,  as  carriers,  to  supply  blan- 
kets, and  that  they  never  do  so,  cannot  re- 
lease them  from  the  exercise  of  that  degree 
of  care  which  ordinarily  prudent  persons 
deem  necessary  for  the  safety  of  their  stock 
when  shipped  under  the  same  circumstan- 
ces, or  which  shippers  of  stock  generally  ex- 
ercise. 

10  Am.  &  Eng.  Enc.  Law,  p.  402. 

SnlllTan*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  William  S. 
Williams  and  others  against  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company  to 
recover  the  value  of  a  saddle-bred  stallion 
which  it  is  claimed  became  sick  and  died 
in  consequence  of  long  exposure  and  want 
of  care  while  being  transported  over  de- 
fendant's line  of  road  from  Kansas  City, 
Missouri,  to  Seward,  in  this  state.  The 
jury  found  a  verdict  against  the  company, 
and  judgment  was  rendered  thereon.  It 
appears  from  the  record  that  the  horse  was 
shipped  from  Gainesville,  Texas;  that  he 
was  safely  transported  by  the  initial  car- 
rier, the  Gulf,  Colorado,  &  Santa  F6  Railway 
Company,  to  Kansas  City,  and  there  ten- 
dered to  the  defendant,  a  connecting  car- 
rier, on  or  about  May  2,  1892;  that  the  de- 
fendant company  at  first  declined  to  receive 
the  animal,  because  there  was  no  one  in 
charge  of  him,  either  as  a  care  taker,  or 
with  authority  to  contract  for  his  trans- 
portation; that  there  were  afterwards  some 
negotiations  with  Williams  at  Seward, 
which  eventuated  in  the  defendant  receding 
from  its  position  and  receiving  the  horse  for 
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shipment;  that  the  animal  was  thereupon 
put  into  an  ordinary  stock  car,  hitched  ii> 
such  wise  that  he  could  not  lie  down,  and 
sent  upon  his  journey;  that  he  received 
neither  feed  nor  water  from  the  time  he  waa> 
loaded  at  Kansas  City  until  he  reached  Sew- 
ard. How  long  that  was,  does  not  clearly 
appear,  but  the  inference  is  justifiable  that 
it  was  between  twenty-four  and  forty-eight, 
hours.  At  this  time  the  weather  was  chilly* 
Rain  was  falling,  and  the  fioor  of  the  car 
was  covered  with  slush.  When  he  arrived 
at  Iiis  destination  the  hcnrse  was  in  the  first 
stage  of  pneumonia,  from  which  disease  h» 
afterwards  died.  These  and  other  facts  sub- 
mitted to  the  jury  tended  strongly  to  con- 
vict  the  defendant  of  negligence  in  th» 
transportation  of  plaintiffs'  property.  The 
evidence,  in  our  judgment,  was  quite  suffi* 
dent  to  authorize  and  support  the  verdict 
rendered.  I'he  company  undertook,  for  a 
consideraiiion,  to  transport  the  stallion  from* 
Kansas  City  to  Seward.  It  was  a  common 
carrier  of  freight,  and  as  such  was  bound 
to  provide  a  car  fit  and  suitable  under  ex- 
isting conditions,  and  to  exercise  due  car» 
to  carry  the  animal  safely.  Black  v.  Chi- 
ratfo,  B.  d  Q.  R.  Co.  30  Neb.  197,  46  N.  W. 
428;  Movltrm  v.  8t.  Paul,  M.  d  M.  R.  Co.  31 
Minn.  86,  47  Am.  Rep.  781,  16  N.  W.  497? 
Ht.  Louis  d  8.  E.  R.  Co.y.  Dortnan,  72  III. 
504;  Evans  v.  Fitchhurg  R.  Co.  Ill  Mass. 
142,  15  Am.  Rep.  19;  Hutchinson,  Carr.  §( 
218  et  seq. 

There  are,  of  course,  exceptions  to  the^ 
general  rule  of  liability  for  damages  to  prop- 
erty injured  while  being  transported  py  a 
common  carrier;  but  this  case  is  obviously 
within  the  rule,  and  unaffected  by  the  ex- 
ceptions. If  the  horse  died  for  want  of  care- 
and  protection  while  being  transported  from 
Kansas  City  to  Seward,  the  defendant  ia 
liable  and  must  bear  the  loss,  tmless  the 
plaintiffs'  wrongful  act  or  omission  proxi- 
mately contributed  thereto. 

Counsel  for  the  company  Insisted  at  ther 
trial,  and  contend  here,  that  the  plaintiffs 
were  in  fault,  and  that  the  damage  which 
they  have  sustained  was  the  direct  result 
of  their  own  negligence.  It  is  said  that 
they  agreed  to  furnish  an  attendant  for  the 
stallion,  and  that  he  would  have  reached  hia 
destination  in  «>und  health  if  an  attendant 
had  been  furnished.  One  answer  to  this  ar- 
gument is  that  no  such  agreement  was  ever 
made.  Another  is  that  the  breach  of  such 
a  contract  would  not,  under  the  circumstan- 
ces here  disclosed,  exempt  the  defendant 
from  liability.  It  was  well  understood  by 
the  parties  to  this  action  that  the  horse  wae 
to  be  transported  over  the  defendant's  road 
without  an  attendant.  The  company  knew^ 
that  the  plaintiffs  did  not  intend  or  expect 
to  furnish  a  care  taker.  It  knew  that  they 
did  not  consider  themselves  under  any  ob- 
ligation to  do  BO.  It  knew  that  no  care  tak- 
er would  be  furnished,  and  that  the  animat 
would  be  in  its  exclusive  charge  while  iik 
transit.  It  was  proved,  and  proved  conclu- 
sively, that  the  minds  of  the  parties  met 
upon  the  distinct  proposition  that  the  com- 
pany would  receive  and  transport  the  plain* 
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tiffs'  stallion  from  Kansas  City  to  Seward 
without  an  attendant.  But  if  the  fact  were 
otherwise, — if  there  had  been  an  agreement 
for  a  care  taker  and  a  breach  of  it  by  the 
plaintiffs, — ^that  would  not  exonerate  the 
company.  It  would  not  warrant  it  in  pro- 
ceeding under  the  contract  in  a  negligent 
manner.  In  such  case  the  antecedent  fault 
of  one  party  would  not  excuse  the  subsequent 
negligence  of  the  other.  2  Jaggard,  Torts, 
977;  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1071. 
The  contention  of  counsel  for  the  defend- 
ant upon  this  branch  of  the  case  is  not  sup- 
ported by  Terre  Haute  d  L.  R.  Co.  v.  Bher- 
trood,  132  Ind.  129,  17  L.  R.  A.  339,  31  N. 
E.  781.  or  by  any  other  decision,  so  far  as 
we  know.  The  rule  is  not  doubted  that 
where  the  owner  is  in  charge  of  live  stock 
in  transit  the  burden  is  on  him  to  show  a 
loss  caused  by  the  carrier's  negligence.  This 
is  the  point  decided  in  the  Indiana  case. 
Other  cases  to  which  we  have  been  referred 
deny  a  recovery  where  the  shipper  of  ani- 
mals, having  agreed  to  furnish  a  care  taker, 
failed  to  do  so,  and  loss  resulted  from  the 
negligence  of  the  carrier  and  the  breach  of 
the  shipper's  contract.  Those  cases  are  not 
precedents  here,  even  on  defendant's  theory, 
because  in  each  of  them  it  appears  that  the 
carrier  did  not  know  that  the  shipper  had 
failed  to  keep  his  agreement. 

Some  of  the  instructions  are  excepted  to, 
but  we  think  the  only  criticism  to  which 
they  are  fairly  subject  is  that  they  are  too 
favorable  to  the  defendant.  The  refusal  of 
the  company  to  receive  the  stallion  when  he 
was  first  offered  for  shipment  was  denied  by 
the  answer.  No  justification  was  pleaded, 
and  the  evidence  in  relation  thereto  did  not 
respond  to  any  issue,  and  was  altogether  im- 
material. The  real  questions  in  dispute  at 
the  trial  were  whether  the  defendant  was 
f^nilty  of  negligence  in  transporting  the 
horse,  and  whether  the  plaintiffs  were  guilty 
of  contributory  negligence  in  failing  to  fur- 
nish an  attendant. 

These  questions  having  been,  under  prop- 
er instructions,  resolved  against  the  com- 
pany, the  judffment  should  he,  and  is,  of- 
finned. 


WOODMEN    ACCIDENT    ASSOCIATION, 

Plf.  in  Err., 

V. 

J.   W.  BYERS,  Substituted  for  Walter  D. 

Pratt 


( 


.Neb. 


) 


•1.  Korf  el  tares  are  not  farored,  and  In 
eontracta  of  Innurance  a  construction  re- 
sulting in  a  loss  of  the  indemnity  for  which 

•Headnotes  by  Holcomb,  J. 


the  Insured  has  contracted  will  not  be 
adopted,  except  to  give  effect  to  the  obvious 
intention  of  the  parties. 

2.  In  constrnlngr  condltlonii  of  a  pol- 
icy of  Insurance,  to  be  complied  with  sub- 
sequent to  an  event  resulting  In  loss  or  in- 
jury for  which  indemnity  is  claimed,  with  re- 
spect to  the  giving  of  notice  of  the  loss  or  In- 
jury, and  preliminary  proofs  thereof,  a  more 
liberal  construction  will  be  given  in  favor  of 
the'  beneflciary  than  when  the  conditions  are 
to  be  complied  with  prior  to  loss  or  injury 
for  the  purpose  of  continuing  the  policy  )jk 
force  and  effect. 

3.  Provisions  as  to  the  time  tn  -which 
the  notice  Is  reanlred  to  be  given  of  a 
loss  or  injury  for  which  Indemnity  is  claimed 
are  not  necessarily  and  In  every  Instance  to 
be  literally  complied  with,  in  order  to  pre- 
vent a  forfeiture  of  the  policy. 

4.  A  reasonable  and  natnral  eonstrnc- 
tlon  will  be  ariTcn  such  provisions,  In  or- 
der to  carry  out  the  evident  intention  and 
manifest  purpose  of  the  parties  to  the  con- 
tract, and  the  object  to  be  accomplished 
thereby. 

C  "When  a  time  Is  llxed  In  a  policy  of 
accident  Insurance  for  the  giving  of  the 
notice  of  an  accident  and  Injury  resulting 
therefrom  for  which  Indemnity  is  claimed, 
with  the  particulars  thereof,  which  is  rea- 
sonable in  its  character,  this  will  ordinarily 
be  regarded  as  a  condition  precedent  to  be 
complied  with  before  a  recovery  can  be  had. 

6.  Bnt  nvhen,  because  of  circumstances 
and  conditions  surrounding:  the 
transaction,  obstacles  or  causes  exist  pre- 
venting and  rendering  Impossible  the  per- 
formance of  the  act  within  the  time  stipu- 
lated, the  act  may  be  performed  thereafter, 
and  the  beneflciary  will  be  excused  for  the 
failure,  if  done  within  a  reasonable  time,  or 
within  the  time  stipulated  after  the  obstacle 
or  cause  preventing  prior  compliance  ceases 
to  exist ;  the  question  of  the  sufficiency  of  the 
excujie  offered,  and  the  reasonableness  of  the 
time  In  which  the  act  is  performed,  to  be  de- 
termined according  to  the  nature  and  clr* 
cumstances  of  each  Individual  case ;  the  ben- 
eflciary In  all  cases  being  required  to  act  with 
diligence,  and  without  laches  on  his  part. 

7.  IVhere  a  person  suffered  a  fall  by 
acMsldent,  resnltlnar  In  a  concussion  of 
the  brain,  which  deranged  and  crazed  hla 
mind  so  that  he  could  not  intelligently  give 
the  notice  and  required  information  regard- 
ing the  accident  and  Injury  within  the  time 
stipulated,  this  fact  excuses  him,  ia  law,  from 
compliance  with  the  conditions  of  the  policy 
tn  that  regard  during  the  time  of  the  exists 
ence  of  the  dlBabillty. 

8.  B-vldence  examined,  and  found  sufB- 
clent  to  support  the  flndlng  of  the  Jury. 


(October  16,  1901.) 

ERKOR  to  the  District  Court  for  Saline 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 


NoTG. — On  the  question  of  forfeiture  of  in- 
surance by  failure  to  give  notice  of  Injury  or 
death  immediately,  see,  in  this  series,  Ermen- 
trout  V.  Girard  F.  &  M.  Ins.  Co.  (Minn.)  30  L. 
R,  A.  346 :  Foster  v.  Fidelity  &  C.  Co.  (Wis.)  40 
L.  K.  A.  833 ;  Solomon  v.  Continental  F.  Ins.  Co. 
<  N.  Y. )  46  L.  R.  A.  682 :  and  Travelers'  Ins.  Co. 
V.  Myers  (Ohio)  40  L.  R.  A.  760. 

For  failure  to  furnish  proofs  of  loss  within 

65  r^  R.  A. 


time  stipulated,  see  Steele  v.  German  Ins.  Co. 
(Mich.)  18  L.  R.  A.  85,  and  note;  Cooper  v. 
United  States  Mnt.  Acci.  Asso.  (N.  Y.)  16  L.  R. 
A.  138 ;  Trlppe  v.  Provident  Fund  Soc.  (N.  Y.) 
22  L.  R.  A.  432:  Southern  Home  BIdg.  &  L. 
Asso.  V.  Home  Ins.  Co.  (On.)  27  L.  R.  A.  844; 
and  Southern  F.  Ina  Co.  v.  Knight  (Ga.)  52  L, 
R.  A.  70. 
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paymeant  of  the  amount  alleged  to  be  due 
on  an  accident  insurance  policy.    Affirmed. 
The  facte  are  stated  in  the  opinion. 
Messrs,  Talbot  Sc  Allen,  for  plaintiff  in 
error: 

There  must  be  a  etrict  compliance  with 
the  terms  and  conditions  of  the  contract. 

Martin  v.  Equitable  Aoci,  Asso.  61  Hun, 
467,  16  N.  y.  Supp.  279;  JUein  v.  New  York 
L.  Ins.  Co.  104  U.  S.  88,  26  L.  ed.  662;*  Pot- 
ion  V.  Employers'  Liability  Assur.  Corp.  It. 
L.  R.  20  C.  L.  93;  Bim^ns  v.  lotoa  State 
Traveling  Men's  Asso.  102  lowu,  267,  71  N. 
W.  254;  Hey  wood  v.  Maine  Mut.  Acci.  Asso. 
86  Me.  289,  27  AtJ.  155;  Public  SchooU  v. 
Bennett,  27  N.  J.  L.  513,  72  Am.  Dec.  373; 
Pitt  V.  Berkshire  L.  Ins.  Co.  100  Mase. 
500;  New  York  L.  Ins.  Co.  v.  Statham,  93 
U.  S.  24,  23  L.  ed.  789;  Shaw  v.  Berkshire 
L,  Ins.  Co.  103  Mass.  254;  Riddlesbarger  v. 
Hartford  F.  Ins.  Co,  7  Wall.  386,  19  L.  ed. 
267;  Wheeler  v.  Connecticut  Mut.  L.  Ins. 
Co.  82  N.  Y.  543,  37  Am.  Rep.  594 ;  Thomp- 
son V.  Knickerbocker  L.  Ins.  Co.  104  U.  S. 
252,  26  L.  ed.  765;  Gamble  y.  Accident  As- 
9ur.  Co.  Ir.  Rep.  4  C.  L.  204;  Underwood 
▼.  Farmers*  Joint  Stock  Ins.  Co.  57  N.  Y. 
600;  Foster  v.  Fidelity  d  C.  Co.  99  Wis. 
447,  40  L.  R.  A.  833,  75  N.  W.  69. 

Sickness  or  distemper  is  no  excuse  for 
tihe  failure  to  give  the  notice  mentioned  in 
the  contract. 

Thomas  v.  Knickerbocker  L.  Ins.  Co.  104 
U.  S.  257,  26  L.  ed.  767 ;  Klein  v.  New  York 
L.  Ins.  Co.  104  U.  8.  87,  26  L.  ed.  662;  Gam- 
hie  y.  Accident  Assur.  Co.  Ir.  Rep.  4  C.  L. 
211;  Victorian  Stevedoring  d  General  Con- 
traeting  Co.  y.  Australian  Acci.  Ins.  d  Gen- 
eral Guaranty,  19  Vict.  Law.  Rep.  139; 
Cowley  y.  National  Employers*  Acci.  d 
General  Assur.  Asso.  1  OaJi>.  &  El.  597;  Cae- 
ile  y.'  Lancashire  Ins.  Co.  1  Times  L.  R. 
396;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  323. 
Messrs.  Hastings  Sc  Hastings,  for  de- 
fendant in  error: 

The  question  of  due  diligence  in  giving 
the  notice  is  a  proper  one  to  be  submitted 
to  the  jury  under  proper  inarfcnictdons  of  the 
oourt,  and  the  exerciBe  of  due  diligence,  and 
the  giving  of  such  notice  as  may  be  rea- 
sonable in  a  particular  case,  are  all  that 
can  be  demanded. 

Continental  Ins.  Co.  y.  lAppold,  3  Neb. 
391;  Neto  York  Cent  Ins.  Co.  v.  National 
Protection  Ins.  Co.  20  Barb.  475 ;  Bumstead 
▼.  Dividend  Mut.  Ins.  Co.  12  N.  Y.  81. 

How  far  the  notice  given  complies  with 
the  stipulations  ajid  conditions  contained 
in  the  policy  under  the  circumstances  sur- 
rounding any  particular  case  is  a  question 
for  the  jury. 

Continental  Ins.  Co.  v.  Lippold,  3  Neb. 
391;  Lyon  v.  Railway  Pass.  Assur.  Co.  46 
Iowa,  631;  Providence  L.  Ins.  d  Invest.  Co. 
V.  Martin,  32  Md.  310;  1  Am.  &  Eng.  Enc. 
Law,  p.  02(2. 

These  conditions  are  complied  with  by  the 
Insured  using  due  diligenoe  under  all  cir- 
cumstances surrounding  each  particular 
case. 

Crane  y.  Standard  Life  d  Acci.  Ins.  Co. 
S  Ohio  N.  P.  318. 
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The  failure  of  the  insured  to  adyise  any- 
body of  the  existence  of  a  policy  so  that 
immediate  notioe  can  be  given  is  iK)i  eudi 
negligence  as  will  release  a  company  from 
liability. 

American  Acci.  Co.  v.  Card,  13  Ohio  C. 
C.  154;  Odd  Fellows  Fraternal  Acci.  Asso. 
V.  Earl,  16  C.  C.  A.  596,.  34  U.  S.  App.  286, 
70  Fed.  16;  American  Surety  Co.  v.  Pauly, 
18  C.  C.  A.  657,  38  U.  S.  App.  280,  72  Fed. 
484,  59  111.  App-  217;  Hamden  v.  MiUcau- 
kee  Mechanics*  Ins.  Co.  164  Mass.  382,  41 
N.  E.  658;  Carey  v.  Farmers*  d  M.  Ins.  Co. 
27  Or.  146,  40  Pac.  91 ;  Kentzler  v.  Ameri- 
can Mut.  Acci.  Asso.  88  Wis.  589,  60  N.  W. 
1002;  Solomon  v.  Continental  Ins.  Co.  11 
Misc.  513,  32  N.  Y.  Supp.  759. 

The  words  "immediate,"  "forthwith,"  or 
**  within  a  certain  nimiber  of  days,"  ae  uaed 
in  an  insurance  policy,  applied  to  the  giv- 
ing of  notice  of  a  loss,  accident,  or  death, 
are  construed  to  mean  a  reasonable  time 
under  the  circumstances  in  eadh  case. 

McFarland  y.  United  States  Mut.  Acci. 
Asso.  124  Mo.  204,  27  S.  W.  436;  Trippe  y. 
Provident  Fund  Soc.  3  Misc.  445,  23  N.  Y. 
Supp.  173;  2  Biddle,  Ins.  Ist  ed.  985. 

A  waiver  is  established  when  It  is  shown 
that  the  insurer  has  accepted  premiums  or 
assessments  after  a  breach  has  occurred. 

2  Biddle,  Ins.  Ist  ed.  1053;  Hollis  v. 
State  Ins.  Co.  66  Iowa,  464,  21  N.  W.  774; 
Billings  v.  German  Ina.  Co.  34  Neb.  602,  62 
N.  W.  897. 

The  insurer  retains  the  consideration  for 
the  contract,  and  should  be  required  to  per- 
form the  obligations  it  has  undertaken  on 
its  part.  No  merely  technical  objection, 
not  materiiaUy  affecting  ithe  risk,  is  avail- 
able as  a  defense. 

State  Ins.  Co.  v.  Schreek,  27  Neb.  635,  6 
L.  R.  A.  524,  43  N.  W.  340;  Springfield  P. 
d  M.  Ins.  Co.  v.  McLimans,  28  Neb.  850,  45 
N.  W.  171 ;  PhoBnitB  Ins.  Co.  y.  Bamd,  16 
Neb.  90,  20  N.  W.  105. 

Holeomb,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  (defendant  in  error)  was  the 
holder  of  an  accident  policy  of  insurance  in 
defendant  company  (plaintiff  in  error). 
Having  suffered  an  accident  on  the  17Ui 
day  of  October,  1895,  resulting  in  an  injury 
totally  disabling  him  from  pursuing  his 
ordinary  business  or  occupation  for  a  con- 
siderable period  of  time,  and  partially  dis- 
abling him  for  yet  a  further  period,  the 
plaintiff  brought  an  action  against  the  de- 
fendant to  recover  on  the  policy  of  insur- 
ance according  to  its  terms  and  conditions. 
For  answer  to  the  petition  of  the  plaintiff, 
the  answer  allegges  "that  it  [de-fendant 
company]  is  not  liable  to  the  plaintiff  and 
is  not  indebted  to  the  plaintiff  in  any  sum 
on  account  of  any  pretended  injury  received 
as  stated  in  plaintiff's  petition  or  other- 
wise, because  in  said  certificate  issued  by 
the  defendant  to  the  plaintiff,  and  sued  on 
herein,  it  is  there  stipulated  that,  ae  a  con- 
dition precedent  to  any  liability  thereunder, 
the  plaintiff  shall  give  a  written  notice  to 
the  defendant  at  its  home  office  in  Tilneoln^ 
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Nebraska,  of  any  injury  reoeived  for  wliicli 
indemnity  is  claimed,  within  ten  days  from 
date  of  such  injury,  and  that  plaintiff  failed 
to  BO  notify  said  company,  and  said  com- 
pany did  not  receive  any  notice  of  said  in- 
jury for  a  long  time  subsequent  to  the  ex- 
piration of  said  ten  days."  To  the  defense 
tiius  pleaded  the  plaintiff  alleges  in  his  re- 
ply that  "by  reason  of  said  injury,  and  as 
a  direct  result  thereof,  he  became  and  was 
•ick  and  distempered  in  mind  and  body,  so 
much  so  that  he  was  entirely  deranged,  out 
oi  his  head,  and  crazy  from  the  time  he  re- 
ceived his  said  injury  for  more  than  four 
months  next  thereafter  ensuing,  and  was 
sick  in  body  as  well,  and  was  confined  to 
his  house,  wholly  unable  to  attend  to  or 
iransact  any  kind  of  business,  or  to  give 
any  direction  or  advise  with  any  person 
concerning  the  same;  that  neither  his  wife 
nor  any  other  member  of  his  family  knew 
of  the  existence  of  said  policy  mentioned 
and  described  in  plaintiff's  petition,  and  by 
a  mere  accident  the  wife  of  this  plaintiff, 
on  or  about  the  25th  day  of  November,  1895, 
in  looking  over  some  of  his  papers,  found 
the  same,  ami  caused  forthwith  a  notice  in 
writing  to  be  given  said  defendant  of  such 
accident,  the  time  when  it  was  received,  and 
the  particulars  concerning  the  same,  as  is 
in  said  policy  provided,  whereupon  said  de- 
fendant at  once  denied  all  liability  on  said 
policy,  and  assigned  as  the  sole  and  only 
reason  therefor  uiat  the  notice  had  not  been 
ffiven  within  ten  days  from  the  date  said 
uijury  was  received,  when  in  truth  and  in 
fact  this  plaintiff,  by  reason  of  his  said  in- 
jury, and  as  a  direct  cause  thereof,  was 
crazed  and  deranged  and  bereft  of  all  rea- 
son and  power  to  give  said  defendant  said 
notice,  but  that  said  notice  was  so  as  afore- 
said duly  given  ^o  soon  as  the  said  policy 
was  found,  and  while  this  defendant  was 
still  bereft  of  sense,  and  by  reason  of  his 
said  injury,  uid  before  he  had  recovered  his 
reasoning  faculties/'  On  the  issue  thus 
raised  by  the  pleadings  a  trial  was  had  to 
the  court  and.juir,  resulting  in  a  yerdict 
and  judgment  in  favor  of  plaintiff  for  the 
sum  of  $265.41.  Defendant  prosecutes  er- 
ror. 

But  two  questions  are  presented  for  con- 
sideration and  argued  in  the  briefs  of  coun- 
sel, and  they  are:  iTirst,  are  the  terms  of 
the  policy  of  indemnity  as  to  notice  to  be 
given  tiie  company  by  the  assured  in  case  of 
accident  and  injury  to  him  to  be  construed 
literally,  and  to  be  actually  complied  with 
in  the  time  stated  as  a  condition  precedent 
to  a  right  of  recovery?  and,  second,  if  not, 
is  the  evidence  sufficient  to  sustain  the  gen- 
eral finding  of  the  jury  that  plaintiff  was 
excusable  in  the  present  instance  from  the 
time  of  the  accident  until  the  notice  was  ac- 
toally  and  in  fact  given? 

The  accident  occurred  on  the  17th  of  Oc- 
tober, and  the  notice  thereof  was  mailed  to 
the  defendant  on  the  20th  of  November  fol- 
lowing, and  received  by  it  on  i^e  30th, 
when  acknowledgment  thereof  was  made, 
and  the  claim  of  plaintiff  denied  and  de- 
clined because  the  notice  was  not  given 
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within  ten  days,  as  provided  by  the  terms 
of  the  policy.  The  provision  is  as  follows: 
''Written  notice  shall  be  given  the  said  assc^ 
ciation  at  Lincoln,  Nebraeka,  within  ten 
days  of  the  date  of  the  accident  and  injury 
for  which  claim  to  indemnity  or  benefit  is 
made,  with  full  particulars  thereof,  includ- 
ing statement  of  the  time,  place,  and  cause 
of  accident,  the  nature  of  the  injury  and 
the  full  name  and  address  of  the  insured 
and  beneficiary,  and  unless  such  notice  and 
statement  is  received  as  aforesaid,  all  claime 
to  indemnity  or  benefit  under  thks  certificate 
shall  be  forfeited  to  this  association." 

The  defense  is  purely  technical.  The  risk 
assumed  by  the  insurer  has  not  been  in- 
creased or  iA  any  wise  jeoparded  by  the 
failure  of  the  insured  to  comply  literally 
with  the  provisions  for  notice  of  the  acci- 
dent and  the  injury  flowing  therefrom. 
The  insurer  has  received  the  stipulatect  con* 
sideration  for  the  indemnity  contracted  for, 
and  which  the  insured  should  not  be  de- 
prived of  after  he  receives  an  Injury,  save 
for  his  violation  of  the  letter  and  spirit  of 
the  contract  in  respect  of  subsequent  condi- 
tions to  be  performed,  as  contemplated  and 
intended  by  the  parties  thereto,  under  well* 
recogndzed  and  effbablished  rules  of  construc- 
tion of  contracts  of  the  kind  under  consid- 
eration. A  company  of  this  character,  or- 
ganized for  the  purpose  of  providing  indem- 
nity to  those  suffering  injury  and  loss  from 
accident,  should,  and,  we  assume,  does,  have 
a  higher  mission  than  merely  the  collection 
of  revenues.  If  the  provision  quoted  must 
under  all  circumstances,  and  regardless  of 
conditions,  be  absolutely  and  strictly  com- 
plied with  according  to  the  letter  tiiereof, 
then  the  contract  can  only  be  regarded  as  a 
snare  and  pitfall  sure  to  entrap  the  unwary 
and  deprive  them  of  the  protection  and  in- 
demnity contracted  for  on  their  part  in  the 
best  of  faith  and  honesty  of  purpose.  If  the 
contract  m  legaHy  incapaible  of  any  other 
construction  than  that  contended  for,  requir- 
ing a  literal  and  exact  compliance  as  a  con- 
dition precedent  to  be  performed  in  the  time 
mentioned,  then  if  for  eleven  days  the  in- 
sured is  irrational  and  deranged  in  his  mind 
as  a  result  of  the  accident,  as  he  appears  to 
have  been,  and  therefore  incapable  of  com- 
plying with  this  provision,  he  would  be  alto- 
gether debarred  from  relief,  and  the  failure 
would,  on  legal  principles,  be  as  fatal  as 
would  be  the  case  if  the  time  were  forty-four 
days,  as  in  the  present  instance.  Such  a 
construction  would  be  sihocking  to  ouor  sense 
of  justice,  unconscionable,  and  unreasonable. 
There  is,  presumably,  pervading  every  con- 
tract a  reason,  based  upon  something  sub- 
stantial, capable  of  conception  and  analysis 
by  the  human  mind,  for  the  terms  and  con- 
ditions mentioned  and  prescribed  therein. 
It  is  well  to  note  here  that  we  are  not  con- 
sidering a  question  of  complying  with  con- 
ditions before  loss  or  injury,  such  as  the 
payments  of  assessments  and  dues  at  the 
times  stipulated,  observing  requirements  af- 
fecting the  nature  and  desirability  of  the 
risk  in  order  to  continue  a  policy  of  insur- 
ance in  force  and  effect.    Such  stipulations 
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are  and  Rhoiild  be  regarded  as  of  the  very 
essence  of  the  contract,  and  on  their  com- 
pliance depends  the  life  and  emccess  of  the 
company.    Nor  is  it  to  be  questioned  seri- 
ously that  the  terms  of  a  contract  of  the 
nature  of  those  under  consideration  have  a 
substantial  basis  and  valid  cause  for  their 
existence,  in  all  respects  reasonable  in  char- 
acter, and  to  be  enforced,  with  proper  quali- 
fications and  exceptions  under  certain  cir- 
cumstances, in  all  instances  where  the  en- 
forcement of  the  terms  of  the  contract  is 
invoked  by  one  of  the  parties  thereto.    The 
reason  for  the  notice  required  is  made  man- 
ifest by  a  reading  of  the  provisions  of  the 
policy  requiring  the  same  to  be  given.    It 
as  for  the  purpose  of  advising  the  insurer 
of   the   accident   and   the   injury   resulting 
therefrom  for  which  claim  to  indemnity  is 
made,  with  full  particulars  as  to  time,  place, 
and  cause  of  accident,  and  the  nature  of  the 
injury.    With   thia   infonrnutdon,  the   com- 
pany is  better  enabled  to  protect  itself  from 
fraud,  imposition,  and  demands  unjust  in 
character,  and  for  which  no  l^^l  liability 
exists.    This    is   not   only    reasonable   and 
proper,  but  also  oonmiendable.    It  indicates 
good     business    judgment,    prudence,     and 
foresight.    But  if  this  is  the  reason  and  ob- 
ject to  be  accomplished  by  the  notice,  as  we 
apprehend  will  be  cheerfully  conceded,  then 
it  must  have  been  the  intention  of  the  par- 
ties that  the  notice  is  not  to  be  given  until 
eome  person,  with  knowledge  of  its  require- 
ments, and  mental  capacity  to  act  thereon, 
IB  in  a  position  to  comply  with  its  terms. 
It  is  not  the  notice  of  the  accident  alone 
that  is  the  important  information  desired, 
but  the  particulars  and  circumstances  sur- 
rounding  the   incident,   which   is   regarded 
and  contracted  for  as  of  equal  importance. 
How,  then,  ought  this  provision  of  the  con- 
tract to  be  construed  T    Must  it  be  by  a  hard 
and  fast  rule,  which  admits  of  no  deviation 
or  qualification,  and  for  a  failure  to  give 
the  required  notice  during  the  time  stated 
in  the  policy  it  is  ipso  facto  forfeited,  or 
can  there  be  a  legal  excuse  for  failure  to 
comply   literally  and   with   exactness  with 
its  terms,  which  the  law  recognizes  as  valid, 
and  allows  a  recovery  notwithstanding  the 
failure  of  the  insured  to  give  the  notice  in 
the  time  stipulated?    This  court  has  fre- 
quently said  thait  forfeiture  clauses  in  con- 
tracts of  the  kind  under  consideration  are 
not  to  be  enforced  literally,  except  such  con- 
struction be  found  necessary  to  conform  to 
the  obvious  intention  of  the  parties.    "For- 
feitures," says  Sullivan,  J.,  in  Phenix  Ins. 
Co.  v.  Holcomhe,  57  Neb.  622,  78  N.  W.  300, 
"are  not  favored,  and  in  contracts  of  insur- 
ance a  construction  resulting  in  a  loss  of 
the  indemnity  for  which  the  insured  has 
contracted  will  not  be  adopted,  except  to 
give  effect  to  tue  obvious  intention  <k  the 
parties;"  and  in  Springfield  F.  d  M.  Ins. 
Co.  V    McIAmans,  28  Neb.  846,  45  N.  W. 
in,  it  is  hela  that  "forfeitures"  are  not 
favored,  and  should  not  be  enforced  unless 
the  courts  are  compelled  to  do  so,  and  that 
such  rule  applies  to  insurance  companies. 
Of    the    same    import    are    Estdhrook    v. 
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Hughes,  8  Neb.  496,  1  N.  W.  132;  Hibheler 
V.  Gutheart,  12  Neb.  531  12  N.  W.  5;  Con- 
necticut F.  Ins.  Co.  V.  Jeary,  60  Neb.  338, 
51  L.  R.  A.  698,  83  N.  W.  78. 

In  respect  of  the  rule  of  construing  provi- 
sions in  a  contract  of  Insurance  for  notice 
of  accident  and  injury  or  loss  or  damage 
and  proof  of  the  same  to  be  given  "forth- 
with" or  "immediately,"  or  within  a  stipu- 
lated time,  the  authorities  are  not  entirely 
harmonious;  and  yet,  from  the  examination 
we  have  been  able  to  make  in  the  limited 
time  at  our  command,  the  great  weight  of 
authority  is  to  the  effect  that  the  exercise 
of  due  diligence  and  reasonable  effort  on  the 
part  of  the  insured  to  meet  the  require- 
ments thus  imposed,  to  be  determined  un- 
der all  circumstances  as  disclosed  in  each 
individual    case,    is    deemed    a    compliance 
with  such  provisions,  although  not  within 
the  time,  according  to  the  strict  letter  of 
the  terms  used  in  defining  the  same.     Some 
authorities  hold  to  the  contrary  rule,  and 
require  strict  compliance  with  the  letter  of 
the  contract.     Notably  of  this  class  are  the 
cases  of  Oamhle  v.  Accident  Assur,  Co.  It. 
Rep.  4  C.  L.  204,  and  Pat  ton  v.  Employers' 
lAability  Assur.  Corp.  Ir.  L.  R.  20  C.  L.  93, 
in  which  it  was  held  that  the  notice  was  a 
condition  precedent,  and  omission   to  give 
a  notice  of  death  within  the  prescribed  time, 
even  when  death  was  instantaneously  caused 
by  accident,  was  a  good  defense,  and  that 
such  notice  might  have  been  given  by  any 
person  acting  on  appointment  by  the  as- 
sured or  in  behalf  of  any  person  interested 
in  the  policy,  and  that  it  was  not  neceasary 
that  it  should  be  given  by  the  legal  personal 
represcn^bative  oif  the  assnired;  that  the  pro- 
vision  vras  the  ddiberate  contract  of  the 
parties,  and  should  be  enforced  as  made. 
The  construction  appears  harsh  and  unnat- 
ural, and  is,  we  think,  not  in  accord  with 
the  spirit  and  trend  of  American  authority 
regarding  a  proper  construction  of  the  same 
or  similar  provisions.    We  are  also  cited  to 
the  case  of  Hey  wood  v.  Maine  Mut.  Acci. 
Asso.  85  Me.  289,  27  Atl.  154,  in  support 
of  the  contention  of  the  defendant.     In  that 
case  the  question  arose  on  demurrer  to  the 
petition,   which  disclosed  that  notice  was 
required  by  the  terms  of  the  policy  sued  on, 
and  that  none  had,  according  to  the  plead- 
ing, been  given,  nor  was  any  excuse  or  rea- 
son pleaded  for  not  giving  the  notice.    It 
being,  for  the  purpose  of  the  question  decid- 
ed, admitted  that  no  notice  had  been  given 
and  no  excuse  existed  for  failure  to  give  the 
notice,  the  question  could  not  well  be  de- 
cided   otherwise.    Simons    v.    Iou?a    State 
Traveling  Men's  Asso.  102  Iowa,  267,  71  N. 
W.  2.54,  is  also  cited.    In  that  case  it  ap- 
pears that  the  assured  had  suffered  from 
two  accidents,  for  one  of  which  he  had  been 
indemnified.     Suit  was  brought  for  an  in- 
jury caused  by  the  second  accident.    The 
evidence  disclosed  that  all  the  notice  given, 
which  consisted  of  ordinary  correspondence, 
was  with   relation   to   and   concerning  the 
first  accident,  and  that  the  insurance  com- 
pany at  no  time  had  been  notified  of  any 
injury  from   the  second  accident,  nor  the 
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particulars  thereof,  nor  was  any  reason  or 
excuse  given  for  n<yt  giving  the  required  no- 
'ticc.     Under  such  circumstances,  it  would 
seem  that  the  insured  could  not  and  ought 
not  to  recover.     In  Foster  v.  Fidelity  d  G. 
<7o.  99  Wis.  447,  40  L.  R.  A.  833,  75  N.  W. 
^9,  ajso  cited,  the  policy  required  "imme- 
•diate"  notice  of  the  accident  causing  the  in- 
jury or  death  to  be  given  to  the  company; 
and    it   is   held   that,   death   resulting,   the 
Tjcncficiary  of  the  policy,  having  knowledge 
of  the  cause  of  death,  could  not  wait  twen- 
ty-nine days  before  giving  the  required  no- 
tice, under  the  terms  requiring  "immediate" 
notice.     The  court  in  that  case  emphasizes 
tiie  fact  that,  after  being  acquainted  with 
^11   the  facts  connected  with  or  related  to 
tb(&  accident  resulting  in  death,  the  benefi- 
ciary made  no  attempt  to  give  the  notice 
for    the    period    mentioned.     The    evidence 
-dearly  shows  want  of  diligence  and  laches 
on  the  part  of  the  beneficiary.     It  is  there 
"held  that  the  word  "immediate,"  in  the  con- 
nection  used,  nieans   such  convenient  time 
Jis  was  reasonably  necessary  under  the  ci/- 
oumstances  to  do  the  thing  required.     0th- 
or  authorities  are  cited,  distinctly  related  to 
the   question   under  consideration,   in   sup- 
port of  contention  of  counsel  for  defendant, 
out  generally  with  reference  to  conditions 
and  requirements  of  policies  of  insurance  as 
to    the    payment    of    premiums,    premium 
notes,  dues,  and  assessments,  all  of  which, 
in  our  view,  are  to  be  r^arded  as  not  alto- 
^tber  in  point,  for  the  reason  heretofore 
stated,  and  regarding  which  this  court  has 
frequently  expressed   itself  in  accord  with 
the  rule  announced  in  the  authorities  cited. 
More  directly  in  point  are  the  authorities 
which  deal  with  the  <jue9tion  of  the  proper 
oonstmction   of   provieions   in   policies   re- 
^rding  notice  of  the  happening  of  the  event 
which  gives  rise  to  a  claim  for  indemnity, 
«nd  proofs  of  lose  or  injury,  which  gener- 
jdly  are  required  to  be  eriven  within  a  stated 
period  after  the  happening  of  such  event, 
or,  as  is  frequently  expre^ied,  "immediate- 
ly" or  "forthwith."    These  latter  two  words 
•certainly  have  a  meaning  and  definition  as 
olear   and  well   defined   and   susceptible  of 
no  misconstruction  as  though  the  iime  was 
-stated  in  exact  words,  as  a  stipulated  num- 
her  of  days  after  the  happening  of  the  event. 
In  a  fire  insurance  suit  ( Uontinental  lite,  Co. 
T.  lAppold,  3  Keb.  391 )   it  is  held  by  this 
<ourt  that  "a  condition  in  a  policy  of  in- 
surance, requiring  the  insured,  in  case  of 
^re,  to  give  immediate  notice  of  his  loss, 
need   not  be  literally  complied  with.    The 
•exercise   of   due   diligence,   and   the   giving 
'Such  notice  as  may  be  reasonable  in  the  par- 
ticular case,  is  all  thait  can  be  demanded." 
The  same  contention  was  then  made  as  in 
the  caae  at  bar  as  to  the  necessity  of  giving 
notice  of  the  loss  within  the  time  stated  be- 
ing a  condition  precedent  to  a  right  of  re- 
oovery  for  the  loss  sustained.     Says  Max- 
well, J.,  who  wrote  the  opinion:     "No  ac- 
tion can  be  maintained  on  the  policy  until 
the  proof  of  loss  is  made,  or  wfiived  by  some 
act  of  the  insurer.    Yet  it  is  a  sufficient 
ccmiplianoe  With  the  condition  of  a  policy 
M  Ih  R.  J^. 


requiring  notice  of  loss  to  be  given  'forth- 
with' or  'immediately'  that  the  party  has 
used  due  diligence  under  all  the  circum- 
stiances;"  citing  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.  20  Barb.  475; 
Bumstead  v.  Dividend  Mut.  Ins.  Co.  12  N. 
Y.  81.  In  a  Massachusetts  case  {Harnden 
V.  Mihcankee  Mechanics'  Ins.  Co.  164  Ma«ss. 
382,  41  N.  E.  658)  it  is  held  that,  under  a 
provision  that  "proof  of  loss  >^ould  be 
forthwith  rendered,"  it  is  a  question  for  the 
jury,  under  all  circumstances  of  the  case, 
whether  such  proof  rendered  two  months  aft- 
er the  loss  was  "forthwith  rendered ;"  a  num- 
ber of  authorities  being  cited  in  the  opinion 
to  support  the  holding.  Co/rey  v.  Farmer^ 
Ins.  Co.  27  Or.  146,  40  Pac.  91,  holds  that, 
under  a  policy  providing  that  in  .case  of 
Ices  the  assured  shall  give  immediate  no- 
tice and  render  a  particular  account  thereof 
to  the  compajiy,  reasonable  diligence  is  re- 
quired in  making  proof  of  loss,  and  when 
such  proof  was  made  over  four  months  after 
a  fire,  and  there  was  nothing  in  the  plead- 
ing to  show  that  it  could  have  been  made 
sooner,  the  question  of  reasonable  time  was 
for  the  jury.  Says  the  author  of  the  opin- 
ion: "The  term  'immediately,'  as  used  in 
the  policy,  required  the  exercise  of  reasona- 
ble diligence  by  the  plaintiff,  which  would 
be  measured  by  his  ability  to  make  the  nec- 
essary proof  within  a  given  time."  See 
also  Trash  t.  State  F.  d  M.  Ins.  Co.  29  Pa. 
198,  72  Am.  Dec.  622 ;  Edwards  v.  Lycoming 
County  Mut.  Ins.  Co.  76  Pa.  378;  Ermen- 
trout  V.  Qirard  F.  d  M.  Ins.  Co.   63  Minn.  305, 

30  L.  R.  A.  346,  65  N.  W.  635;  Carpenter 
V.  German  American  Ins.  Co.  135  N.  Y.  298, 

31  N.  E.  1015, — all  holding  to  the  same  rule 
of  construction.  While  these  cases  refer  to 
policies  of  fire  insurance,  the  same  reason- 
ing and  underlying  principle  on  which  the 
construction  is  based  apply  with  equal  force 
to  policies  of  accident  insurance,  as  in  the 
case  at  bar.  In  fact,  Judge  May,  recognized 
as  high  authority  on  the  law  of  insurance, 
says  in  his  second  volume  of  May  on  Insur- 
ance (S  536),  while  treating  of  the  subject 
of  accident  insurance,  "The  general  rules 
heretofore  stated  as  to  preliminary  proofs 
in  other  branches  of  insurance  are  also  ap- 
plicable here."  That  this  rule  does  in  fact 
apply  in  the  construction  of  similar  provi- 
sions in  policies  of  accident  insurance  is  rec- 
ognized by  the  supreme  court  of  Wisconsin 
in  the  case  of  Kentzler  y.  American  Mut. 
AcM.  Asso.  88  Wis.  589,  60  N.  W.  lOOfi, 
where  the  policy  provided  that  "immediate** 
notice  of  the  accident  should  be  given,  and 
notice  was  not  given  until  May  26th,  the 
accident  resulting  in  death  occurring  No- 
vember 9th  preceding,  showed  a  reasonable 
compliance  with  the  terms  of  the  policy. 
The  case  is,  in  principle  and  reasoning,  di- 
rectly in  conflict  with  the  cases  reported 
from  Ireland,  heretofore  esAseA,  and  strong- 
ly relied  on  by  counsel  for  the  defendant. 
Says  Judge  Oaa9oday  writing  the  opinion 
of  the  court,  after  giving  the  d^nition  of 
the  word  "immediate"  as  defined  by  the 
lexicographers:  "If  the  contract  is  to  bs 
thus  Utenally  oonstniedy  compliance  by  th* 
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beneficiary  ^vould  seldom  be  possible.  But 
oourU,  looking  at  the  subsFt&nce  of  oontiucts 
and  statutes,  liaye  during  the  last  two  cen- 
turies repeatedly  declared  that  'the  word 
"immediately/'  although  in  strictness  it  ex- 
cludes all  mean  times,  yet,  to  make  good 
the  deeds  and  intents  of  parties,  it  shall 
be  construed  such  convenient  time  as  is  rea- 
sonably requisite  for  doing  the  thing;'"  cit- 
ing a  large  number  of  decisions  in  support 
of  the  rule.  To  the  same  effect  is  McFar- 
land  V.  United  States  Mut.  Acoi.  Asao.  124 
Mo.  204,  27  S.  W.  436.  It  is  there  said  (p. 
218,  124  Mo.,  and  p.  439,  27  S.  W.)  i  "So, 
though  the  time  in  which  the  notice  shall  be 
given  is  fixed  under  the  contract,  if  the  oir- 
cumetances  of  the  accident  are  such  as  to 
make  it  impossible  to  comply  with  the  con- 
dition,* giving  the  notice  within  a  reasonable 
time  after  it  becomes  possible  has  been  held 
sufficient." 

More   directly   in   point  is   the   case  of 
Trippe  V.  Provident   Fund   8oc.    140   N.   Y. 
23,  22  L.  R.  A.  432,  35  N.  E.  316,  where  the 
policy  provided,  as  in  the  case  at  bar,  that 
notice  of  any  accident,  with  full  particulars 
of  the  accident  and  injury,  should  be  given 
in  ten  days,  or  the  policy  would  be  forfeited. 
It  is  held  tha4;  the  time  for  giving  the  no- 
tice did  not  begin  to  run  until  the  fact  of 
the  death  of  itihe  insured  and  the  oiraumstan- 
ces  under  which  it  occurred  had  been  ascer- 
tained.    Says    the    court:     "The    condition 
upon  which  the  defense  is  based  was  to  oper- 
ate upon  the  contract  of  insurance  only  sub- 
sequent to  the  fact  of  a  loss.     It  must  there- 
fore receive  a  liberal  and  reasonable  con- 
struction   in    favor    of    the    beneficiaries. 
.     .    .    The  provision  requires,  not  only  no- 
tice of  the  aeath,  but  -full  particulars  of 
the  accident  and  injury.'    It  is  quite  con- 
ceivable that  in  many  cases  of  death  by  ac- 
cident the  fact  cannot  be  and  is  not  known 
until  days  or  even  weeks  after  it  has  oc- 
curred.   Such  conditions  in  a  policy  of  in- 
surance must  be  considered  as  inserted  for 
some  reasonable  and  practical  purpose,  and 
not  with  a  view  of  defeating  a  recovery  in 
case  of  loss  by  requiring  the  parties  inter- 
ested to  do  something  manifestly  impossi- 
ble.   .    .     .    The  parties  having  contracted 
that  the  notice  of  death  should  be  acoom- 
peotied  by  full  particulars  of  the  manner  in 
which  k  occurred,  and  the  attendant  cir- 
cumstances, they  evidently  intended  that  it 
should   be  given  only  when   the  fact  aiKl 
manner  of  death  became  known  to  the  par- 
ties who  were  required  to  act.     The  fair  and 
reajiociable   oon^tructioa  of   this   condition, 
therefore,  is  that  the  ten  days  within  which 
the  notice  is  to  be  given  did  not  be^in  to 
run  from  the  date  of  the  accident  or  the  dis- 
appearance  of  the   insured,   but   from  the 
time  when  the  body  was  found,  and  the  im- 
portant fiurt  of  deeuth,  with  the  circunwtoin- 
ces  and  particulars  under  which  it  occurred, 
aAMiitained."    In   Ineurance   Companies    v. 
Boykin,  12   Wall.   433-436,   20   L.   ed.   442, 
443,  Mr.  Justice  Miller,  who  delivered  the 
opinion  of  the  court,  expressed  its  views  as 
to  such  a  condition  in  an  insurance  policy  in 
the  following  terse  language:     "Based  on 
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the  facts  of  the  ease,  the  defendants  at  the 
trial   asked   instructions,  the  substance  of 
which  is  condensed  in  the  propoeition  that 
they  had  a  right  to  proof  of  loss  by  an  in- 
telligent being,  and  if  plaintiff  was  insane 
no  such  proof  had  been  given,  and  if  he  were 
sane  then  his  affidavit  showed  such  fraud 
as  should  defeat  recoveory.    The  last  of  these 
propositions   is   not   denied,    but   was   not 
asked  as  an  independent  instruction.     But 
the  first  is  too  repugnant  to  justice  and  hu- 
manity lo  merit  serious  consideration.  There 
are  two  obvious  answers  to  it:     First,  the 
a^avit,  whether  of  an  insane  man  or  not^ 
is  sufficient  in  the  information  which  it  con- 
veys of  the  time,  the  nature,  and  amount 
of  the  loss;  second,  if  he  was  so  insane  as 
to   be  incapable  of   making  an  intelli<ient 
statement,  this  would  of  itself  excuse  that 
condition  of  the  policy."    Delirium  of  the 
insured  during  the  ten  davs  in  w'hich  notice 
was  required  to  be  given  of  an  accident  and 
injury  resulting  therefrom  is  held  to  be  a 
sufficient   excuse  for   noncompliance  there 
with   in  the  case  of  Maaiufacturers'  Acci» 
indemnity  Co,  v.  Fletcher,  5  Ohio  C.  C.  633. 
In   that  case    the    insurance  company,   it 
would  seem,  was  content  with  the  judgment 
rendered,  and  did  not  ask  for  a  review  of 
the  lower  court's  ruling  on  the  question  by 
the  supreme  court.    The  supreme  court  of 
Georgia,  in  the  case  of  United  Benev.  8oo^ 
V.  Freeman,  111  Ga.  365,  36  S.  E.  764,  dis- 
tinctly recognizee  the  right  of  the  assured 
to  be  excused  from  the  performance  of  a  con- 
dition requiring  notice  to  be  given  in  ten 
days  after  the   date  of   the  injury,   when 
grounds  exist  which  render  it  impossible  to 
trive  the  notice  within  the  time  required  by 
the  terms  of  the  policy.     Says  the  author 
of  the  opinion:     "So,  granting  that  it  was 
impossible  for  the  insured  to  use  his  eyes 
at  all  during  the  ten  days,  we  do  not  think 
this   fact  would  be  sufficient  to  excuse  a 
noncompliance  with  the  oondition  as  to  giv- 
ing the  notice  during  that  period  of  time. 
The  evidence  was  not  sufficient  to  support  a 
finding  that  it  was  impossible  for  the  plain- 
tiff to  give  the  notice  to  the  society  within 
ten  days  from  the  date  of  his  injury."    A» 
bearing  upon  the  same  question,  we  also  cite 
Globe  Acci.  Ins,  Co,  v.  Oerisch,  163  111.  625, 
45  N.  E.  563;    Hoffman  v.  Manufacturers" 
Aoci,  Indemnity  Co.  56  Mo.  App.  301;  Odd 
Fellows  Fraternal  Acci,  Asso,  v.  Earl,  16  C. 
C.  A.  596,  34  U.  S.  App.  285,  70  Fed.  16; 
2  Biddle,  Ins.  §§  085,  086. 

Prom  the  foregoing,  the  conclusion  is,  we 
tihink,  fairly  deducible  that  in  construing 
conditions  in  a  policy  of  insurance  with  re 
spect  to  the  giving  notice  of  the  happening 
of  the  event,  and  the  particulars  thereof^ 
and  preliminary  proofs,  to  be  complied  with 
subsequent  to  the  event  resulting  in  loss  or 
injury,  and  for  which  indemnity  is  claimed, 
a  more  liberal  construottoo  in  favor  of  the 
beneficiary  should  be  given  than  when  the 
conditions  are  to  be  complied  with  prior  to- 
the  happening  of  such  erent,  and  for  the 
purpose  of  continuing  the  policy  in  force 
and  effect:  that  such  provisions  as  to  the 
time  in  which  the  notice  is  required  to  be 
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given  or  proofs  furnished  are  not  necessajri- 
ly  and  in  every  instance  to  be  liteoraJly  com- 
plied with,  in  order  to  present  a  forfeiture 
of  the  policy,  or  entitle  a  party  to  recover 
for  a  loss  or  injury  resulting  from  the  hap- 
pening of  the  ervent  for  which  indemnity  is 
claimod;  that  a  reasonable  and  natural  con- 
struction should  be  given  «uoh  provisions, 
in  order  to  carry  out  the  evident  intention 
and  manifest  purpose  of  the  parties  to  the 
contract,  and  the  object  to  be  accomplished 
thereby ;  that  when  a  time  is  fixed  in  a  poli- 
cy of  accident  insurance  for  the  giving  of 
notice  of  an  accident  and  injury  resulting 
therefrom  for  which  indemnity  is  claimed, 
with  the  particulars  thereof,  which  is  rea- 
sonable in  its  character,  this  will  be  regard- 
ed as  a  condition  precedent  to  be  complied 
with  before  recovery  can  be  had,  but  when, 
because  of  circumstances  and  conditions 
surrounding  the  transaction,  obstacles  or 
causes  exist  preventing  and  rendering  im- 
possible the  performance  of  the  act  within 
the  time  stipulated,  the  act  may  be  per- 
formed thereafter,  and  the  beneficiary  will 
be  excused  for  the  failure,  if  done  within  a 
reasonable  time,  or  within  the  time  stipu- 
lated after  the  obstacle  or  cause  preventing 
prior  compliance  ceases  to  exist;  the  ques- 
tion of  the  sufliciency  of  the  excuse  offered 
and  tile  reasonableness  of  the  time  in  which 
the  act  is  performed  to  be  determined  ac- 
cording to  the  nature  and  circumstances  of 
each  individual  case;  the  beneficiary  in  all 
cases  being  required  to  act  with  due  dili- 
gence  and  without  laches  on  his  part. 

It  IS,  however,  urged  that,  conceding  the 
plaintiff  did  not  forfeit  his  rights  under  his 
policy  because  he  failed  to  give  the  notice  re- 
quired within  the  ten  days  stipulated  time 
after  the  accident  happened,  resulting  in  the 
injury  and  loss  of  time  for  which  the  ac- 
tion is  prosecuted,  the  delay  in  giving  the 
notice  for  the  time  elapsing  until  given  was 
unreasonable  and  unnecessary,  and  the  evi- 
dence is  insuflicient  to  excuse  him  from  not 
giving  the  notice  sooner,  and  is  insufficient 
to  support  the  finding  of  the  jury  in  his  fa- 
vor in  respect  thereto.  A  careful  reading 
of  the  testimony  leads  to  the  conclusion 
that  the  evidence  pertinent  to  the  question 
of  giving  notice  is  sufficient  to  sustain  the 
jury's  finding.  The  reply  heretofore  quoted 
clearly  states  the  reason  for  not  giving  ear- 
lier notice,  and  receives,  we  think,  substan- 
tial support  by  the  evidence  introduced  as 
shown  by  the  record.  The  trial  court  in- 
structed'the  jury  that  it  was  necessary  for 
the  plaintiff,  in  order  to  entitle  to  recover, 
to  show  by  a  fair  preponderance  of  the  evi- 
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dence  that  by  reason  of  his  deranged  and 
disordered  condition  of  mind  he  wus  pre- 
vented from  giving  the  notice  in  the  time  re- 
quired by  the  conditions  of  the  policy,  ejid 
that  if  the  plaintiff  had  lucid  intervals,  so 
tAhat  he  might  have  advised  his  family  of 
his  policy  of  insurance,  and  had  notice  given 
to  the  defendant  more  than  ten  days  prior 
to  November  29,  1895,  then  he  could  not  re- 
cover. The  instructions  were  very  fair,  ana 
as  favorable  to  the  defendant  as  it  could 
reasonably  ask.  The  evidence  discloses  that 
the  injury  was  occasioned  by  plaintiff  fall- 
ing from  a  windmill  tower,  producing  con- 
cussion of  the  brain,  from  wmch  he  was  ut- 
terly unconscious  for  about  sixteen  hours^ 
and  thereafter  his  mind  appeared  deranged 
and  crazed  for  some  three  or  four  months. 
At  times  he  was  somewhat  rational.  He 
had  lucid  intervals,  in  the  sense  that  he 
could  recognize  the  members  of  his  family 
and  immediate  friends;  could  come  and  go 
to  and  from  his  house.  But  that  he  had  not 
regained  the  possession  and  use  of  his  men- 
tal faculties  in  their  normal  state  during 
the  time  intervening  between  the  accident 
and  the  time  notice  was  given  is  entirely 
manifest  from  the  evidence,  and  that  he  did 
not  in  fact  recover  from  his  mental  derange- 
ment until  long  subsequent  to  the  time  ia 
equally  apparent.  He  was,  because  of  his 
mental  condition,  incapacitated  from  at- 
tending to  his  ordinary  affairs  of  life.  He 
was  wild  and  visionary,  trying  to  run  away, 
and  imagined  that  he  was  preparing  to  go- 
in  another  state.  His  mind  during  all  that 
period  was  derunged  and  disordered,  and  at 
times  he  becaone  violently  insane.  Hia 
wife  knew  nothing  of  the  policy.  She  was 
opposed  to  his  carrying  sucn  insurance,  and» 
from  the  HtigGutioa  folkywing,  her  confidence 
in  its  wisdom  and  prudence  is  probably  not 
strongthened.  She  discovered  among  hia 
papers  correspondence  indicating  that  he 
carried  accident  insurance,  and  when  she 
asked  him  if  he  held  such  a  policy  he  an- 
swered in  the  negative.  She,  however,  dis- 
covered the  policy,  and  sent  the  required  no- 
tico  in  hia  name.  The  verdict  of  'tihe  jury 
was  proper,  and  the  evidence  sufficient,  in 
our  opinion,  to  excuse  the  plaintiff  from- 
earlier  notifying  the  defendant  of  the  acci- 
dent and  the  injury  following,  with  the  por- 
ticulars  and  other  information  called  for  by 
the  terras  of  the  provision  quoted.  The- 
justness  of  the  judgment  and  the  regularity 
of  the  proceedings  are  fully  established  by" 
the  record. 

The  judfffneni  should  he,  and  therefore  iSp, 
in  all  respect 8  affirmed. 
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1«     The  rlarlit  to   practice   laur   is  not  a 

natural  right  inherently  possessed  by  a  woman 
J}    independent  of  legislative  authorization. 

9.  A  Code  provision  that  the  masonllne 
Includes  all  genders  except  where  such 
construction  would  be  absurd  or  unreason- 
able will  not  entitle  a  woman  to  admission 
to  the  bar  under  a  provision  that  "any  male 
cttisen"  having  certain  Qualifications  shall  be 
so  admitted,  or  an  amendment  changing  the 
method  of  admitting  applicants,  which  deals 
alone  with  the  masculine  gender. 

3.  A  provision  for  admittlnflr  to  the 
bar  lawyers  from  other  states  will  not  apply 
in  favor  of  women,  when  found  in  a  statute 
providing  for  admission  to  the  bar  of  "male 
citisens." 

(November  21,  1901.) 

APPLICATION  by  Etta  H.  Maddox  for  ad- 
mission to  the  bar.    Denied. 
The  facta  are  sta4^  in  t^e  opinion. 
Mr.  Howard  Bryant  for  applicants 

MoSlierry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Miss  Etta  U.  Maddox  has  made  application 
for  admission  to  the  bar.  In  eupport  of  her 
application  she  has  filed  quite  an  elaborate 
brief.  She  is  a  female  over  twenty-one 
Tears  of  age,  and  is  a  graduate  od  one  of  the 
law  schools  of  Baltimore.  As  we  under- 
stand her  pofiition^  there  are  two  grounds 
upon  which  she  relies  to  sustain  her  conten- 
tion thfiut  ehe  is  entitled  to  be  admitted  to 
the  bar,  and  these  two  grounds  are:  First, 
that  the  right  to  practise  law  is  a  natural 
ri^ht,  inherently  possessed  by  everyone 
alike,  without  regard  to  sex,  and  therefore 
•dependent  in  no  way  upon  legislative  author- 
iration ;  and  secondly,  that,  if  the  legislature 
has  the  power  to  pi-escribe  wiho  shall  and 
irho  shall  not  be  admitted  to  practise  law, 
the  applicant,  though  a  female,  is  within 
the  terms  of  the  Maryland  statute,  and  en- 
titled to  admission  under  it.  These  posi- 
tions are  essentially  conflicting,  and  must  be 
treated  as  alternative  propositions,  and 
therefore  both  must  be  considered. 

That  there  is  no  such  thing  as  a  natural 
inherent  right  in  any  individual  to  practise 
iaw,  we  regai-d  as  conclusively  settled  by  the 
ease  of  Re  Taylor,  48  Md.  28,  30  Am.  Rep. 
451,  even  if  it  were  doubtful  on  principle.  In 
that  case  Charles  Taylor,  a  negro,  made  ap- 
plication in  1877  for  admission  to  the  bar 
of  this  state.  At  that  time  the  Code  pro- 
Tided  t^at  such  applicataons  might  be  niade 
l>y  any  "free  white  male  citizen  of  Maryland 
■above  the  age  of  twenty-one  years."  Code 
1860,  art.  11,  S  30.     It  was  contended  that, 


though  the  legislature  had  in  express  terms 
declared  that  white  male  citizens  were  enti- 
tled to  piuctise  law,  the  applicant,  who  wajs 
a  male  citizen,  but  not  a  white  male  citizen, 
was  still  entitled,  because  the  provision  of 
the  Code  was  repugnant  to  the  14th  Amend- 
ment to  the  Federal  Constitution,  and  that 
the  repugnancy  consisted  in  the  inequality 
which  was  created  by  the  exclusion  of  the 
negro  race  as  a  class  from  the  right  to  prac- 
tise Uuw.  This  court)  speaking  Sirough  the 
late  Chief  Judge  Bartol,  in  the  course  of  its 
judgment  denying  the  claim  of  the  appli- 
cant, said:  '^The  privilege  of  admission  to 
the  office  of  an  attorney  cannot  be  said  to  be 
a  right  or  immunity  belonging  to  the  citizen, 
but  is  governed  and  regulat^  by  the  legis- 
lature, who  may  prescribe  the  qualifications 
required,  and  designate  the  class  of  persons 
who  may  be  admitted."  And  the  court  then 
proceeded  to  quote  with  approval  the  follow- 
ing extract  from  the  separate  opinion  of  Mr. 
Justice  Bradley  in  Bradivell's  Case,  16  Wall. 
142,  21  L.  ed.  446 :  "In  the  natuire  of  things, 
it  is  not  every  citizen  of  every  age,  sex,  and 
condition  that  is  qualified  for  every  csdling 
and  position.  It  is  the  prerogative  of  the 
legislature  to  prescribe  regulat4<MiB,  founded 
on  nature,  reason,  and  experience,  for  the 
due  admission  of  qualified  pemsoos  to  profes- 
sions and  callings  demanding  apeciai  skill 
and  confidencOi  This  fairly  belongs  to  the 
po-iice  power  of  the  trt^te."  These  observa- 
tions wore  made  in  a  case  which  involved  the 
right  of  a  female  to  practise  law  in  the  state 
of  Illinois.  In  the  course  of  his  argument 
in  bedialf  of  Mrs.  Brad  we'll  in  that  case,  the 
late  Mr.  Matt  II.  Carpenter,  after  citing  sev- 
eral decisions,  said :  ''PYom  these  cases  the 
conclusion  is  irresistible  that  the  profession 
of  the  law,  like  the  clerical  profession  and 
that  of  medicine,  is  an  avocation  open  to 
evOTy  citizen  of  the  United  States.  And, 
while  the  legislature  may  prescribe  qualifi- 
cations for  entering  upon  IJiis  pursuit^  they 
cannot,  under  the  guise  of  fixing  qualifica- 
tions, exclude  a  class  of  citizens  from  ad- 
mission to  the  bar.  The  legislature  may  say 
at  what  9i^  candidates  shall  he  admitted; 
may  elevate  or  depress  the  standard  of  learn- 
ing required.  But  a  qualifioation  to  which 
a  whole  class  of  citizens  can  never  attain 
is  not  a  regulation  of  admission  to  the  bar, 
but  is,  as  to  such  citizens,  a  prohibition." 
The  application  of  Mrs.  Bradwell  had  been 
dended  by  tlie  supreme  court  of  the  state 
on  the  ground  that  the  applicant  was  a 
woman  <55  111.  535) ;  and  upon  writ  of  er- 
ror the  Supreme  Court  of  the  United  States 
distinctly  repudiated  the  contention  that  the 
14th  Amendment  abridged  the  right  of  the 
states  to  prescribe  by  statutes  who  should 
be  admitted  to  practise  law,  and  thus,  of  no- 


Note. — For  earlier  cases  In  this  series  as  to 
right  of  women  to  practise  law,  see  Re  Leach 
(Ind.)  21  L.  R.  A.  701.  and  note;  and  Re  Rlcker 
<N.  H.)  24  L.  R.  A.  740. 

As  to  right  of  women  to  be  notaries,  see 
^omen  as  Notaries  Public  (Biass.)  G  L.  R.  A 
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842;  State  ea  rel.  Peters  v.  Davidson  (Tenn.) 
20  L.  R.  A.  311;  Opinion  of  the  Jastices 
(Mass.)  .^2  L.  R.  A.  850;  State  ear  rel,  Monnett 
V.  Adams  (Ohio)  41  L.  R.  A.  727 ;  and  cases  in 
note  to  State  ex  rel.  Crow  v.  Hostetter  (Mo.)  88 
L.  R.  A.  on  page  214. 
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itj,  rejected  the  theory  th&t  the  right  to 
practise  law  was  a  right  existing  independ- 
ently of  fltatute. 

Now.  as  to  the  second  alternative:  Prior 
^to  1808  the  Code  provided,  «s  amended  by 
the  act  of  1892,  chap.  37,  that  "any  male  citr 
izen  of  Maryland"  possessing  the  qualifica- 
tions therein  mentioned  might  be  admitted 
to  practise  law.  Code,  art.  10,  S  3.  In  1898, 
§  3  and  other  sections  oi  tite  eame  article 
vere  amended.  As  amended,  S  3  enacts  that 
"all  applications  for  admission  to  the  bar 
shall  be  referred  by  the  oourt  of  appeals  to 
the  state  board  of  law  examiners,  who  shall 
examine  the  applicant  touching  his  qualifica- 
tions for  admission  to  the  bar.  ...  If 
the  court  of  appeals  shall  find  the  applicant 
to  be  qualified  to  discharge  the  duties  of  an 
attorney,  and  to  be  of  good  moral  oharacter 
and  worthy  to  be  admitted,  they  shall  pass 
an  order  admitting  him.  .  .  Every  ap- 
plicant, upon  presenting  himself  for  exam- 
ination before  the  board  of  law  eocamlners," 
is  required  to  pay  a  certain  fee;  and  it  is 
further  declared  in  the  same  section  that 
"any  fraudulent  act  or  representation  by 
an  applicant  in  connection  with  his  applica- 
tion or  examination  shall  be  sufficient  cause 
ior  the  revocation  of  the  order  admitting 
him  to  practise."  Act  1898,  chap.  139.  A 
perusal  of  this  act  of  1808  will  show  that 
the  main,  indeed,  the  only,  purpose  which 
the  legislature  had  in  view  when  it  adopted 
the  statute  was  to  change  the  method  of  ad- 
mitting applicants  to  the  bar,  and  that  there 
was  no  design  to  enlarge  the  class  of  persons 
^entitled  to  admission.  It  is  obvious,  we 
think,  thatt  under  the  Code  as  it  stood  prior 
to  the  adoption  of  the  act  of  1898,  the  pres- 
ent applicant*  not  being  a  male  citizen, 
TToold  have  been  ineligible,  unless  the  rule  of 
interpretation  which  declares  that  "the  mas- 
-euline  includes  ell  genders,  except  where 
«aoh  conetruction  would  be  absurd  or  unrea- 
sonable" (Code.  art.  1,  S  0),  would  have 
lirought  her  within  the  class  of  persons  en- 
titled to  be  admitted.  Under  the  phrase- 
ology of  the  act  of  1898,  which  deals  alone 
wi&  the  masculine  gender,  the  applicant  is 
likewise  excluded,  unless  the  same  rule  of 
interpretation  includes  her.  So,  whether 
dealing  with  the  original  or  amended  provi- 
nion  on  this  subject,  we  confront  this  gen- 
•eral  rule  of  interpretation.  It  must  be 
noted  that  the  rule,  whilst  general,  is,  by  its 
•own  terms,  not  without  exceptions.  It  was 
•eouched  in  general  terms  because  it  was  in- 
tended to  be  applicable  throughout  the  Code 
to  all  subjects  therein  dealt  with,  except 
when  its  application  to  some  of  those  sub- 
jects would  be  ahsurd  or  unreasonable.  If 
this  rule  oi  interpretation  does  not  make  the 
statute  declare  precisely  the  reverse  of  what 
iSbe  words  of  the  statute  say,  then  there  is 
no  legislative  provision  under  which  the  ap- 
plicant can  claim  that  she  is  entitled  to  prac- 
tise law.  And,  if  there  is  no  such  legisla- 
tive provision,  this  oourt  is  powerless  to  ad- 
jnit  her.  We  cannot  enact  legislation.  We 
4tfe  restricted  to  an  interpretation  of  that 
ivhich  has  been  adopted  by  the  general  as- 
«enihly. 
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Has  the  rule  of  interpretation  contained 
in  §  6,  ait.  1,  of  the  Code  any  application 
io  the  subject-nuitter  before  us?  By  the 
common  law,  to  which,  under  article  5  of 
the  Declaration  of  Rights,  the  inhabitants  of 
Maryland  are  entitled,  no  woman  could,  in 
person,  take  an  ofiicial  part  in  the  govern- 
ment of  the  state,  except  as  queen  or  over- 
seer of  the  pool',  without  express  authority 
of  a  statute.  Though  an  attorney  at  law  is 
not^  in  the  widest  sense  of  the  tcnin,  a  pub- 
lic officer,  he  is  an  officer,  and  is  required  to 
take  an  oath  of  office,  which  has  remained 
without  substantial  modifieaibions  since  the 
time  of  Lord  Holt.  In  England  no  instance 
is  known  in  which  a  woman  was  admitted  to 
practise  as  an  attorney,  solicitor,  or  barris- 
ter. Robinson's  Case,  131  Mass.  376,  41  Am. 
Rep.  239.  The  niles  of  tiie  common  law  and 
the  usages  of  Westminster  Hall  from  time 
immemorial  excluded  women  from  practis- 
ing as  attorneys;  and  those  rules,  if  not 
those  usages,  were  ingrafted  on  our  own  ju- 
risprudence more  than  a  century  and  a 
quarter  ago,  and  are  a  part  of  that  system 
to-day,  unless  changed  by  positive  legislation. 
When  wo  oome^  then,  to  interpret  statutes 
which  relate  to  subjects  covered  by  tue  com- 
mon law,  we  must  read  them  in  the  light 
which  we  deidve  from  the  common  law;  and 
we  are  not  to  construe  them  as  overriding, 
by  implication,  l<m^-established  and  firmly- 
fixed  principles,  which  have  been  adopted  or 
boorrowed  by  us  from  that  source.  Statutes 
in  derogation  ol  the  common  law  are  to  be 
strictly  construed.  Oreentoood  v.  Green- 
wood, 28  Md.  369.  It  would  be  in  the  high- 
est sense  unreasonable  to  ho4d  that  the 
words  "male  citizen,"  as  used  in  the  Code 
p^ior  to  the  passage  of  the  act  of  1898, 
meant  also  "female  citizen,"  under  the  rule 
of  interpretation  whicli  declaires  that  the 
masculine  shall  include  all  genders;  and  it 
would  be  unreasonable  to  so  hold,  because, 
such  a  construction  would  by  mere  implica^ 
tion,  and  not  by  positive  enactment,  abro- 
gate the  conunon-law  doctrine  that  a  female 
is  not  eligible  to  be  an  attorney  at  law. 
When  it  is  remembered  that  the  object  of  the 
act  of  1898  was^iot  to  enlarge  the  class  of 
persons  entitled  to  practise  law,  but  to  pre- 
scribe a  different  method  for  the  admission 
ol  the  previously  existing  class,  it  would  be 
equally  unreasonable  to  ascribe  to  the  word 
"he,"  as  used  in  that  wet,  a  meaning  which 
includes  a  female,  because  by  doing  so  the 
policy,  the  principle,  and  the  practice  of  the 
common  law,  actually  appropriated  by  us  as 
a  part  of  our  system  of  judicature,  would  be 
subverted  and  revolutionized  by  a  mere  con- 
jectural inference.  To  abrogate  a  long- 
standing and  heretofore  uninvaded  and  un- 
questioned doctrine  of  the  common  law 
merely  because  a  rule  of  interpretation, 
adopted  more  from  a  superabundance  of  cau- 
tion or  as  a  matter  of  convenience  than  from 
any  real  necessity,  declares  that  the  mascu- 
line shall  include  all  genders,  would  attrib- 
ute to  the  legislature  an  intention  which  we 
find  nothing  to  indicate  ever  existed.  It 
may  be  safe  to  say  Uiat  in  by  far  the  great 
majority  of  inatiuices,  outside  of  the  con* 
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■tructioQ  of  penal  statutes,  precisely  the 
same  rule  of  inteorpretatioiQ  in  construing  the 
Code  would  have  prevailed,  though  Uie  leg- 
islature had  not  declared  that  the  mAsouline 
should  include  all  genders.  And  it  would 
have  prevailed  independently  of  the  adop- 
tioQ  of  this  prescribed  rule  of  interpretation, 
because  of  the  familiar  doctrine,  that  what- 
ever is  within  the  intent  and  purpose  of  a 
statute,  though  not  within  its  words,  is  none 
the  leas  within  the  statute.  State  use  of 
Baltimore  v.  Boyd,  2  aill  &  J.  365.  We  find 
nothing  to  indicate  that  the  legislature,  in 
adopting  from  mere  precaution  or  conven- 
ience a  rule  of  interpretation  whioh  oould 
have  been  invoked  in  most  instances  though 
not  thus  adopted,  intended  thereby  to  radi- 
cally change  the  rule  of  the  coqumon  law  in 
respect  to  the  ineligibility  of  females  to 
practise  laiw.  This  conclusion  is  not  with- 
out ample  authority  to  sustain  it.  Thus,  in 
Re  Qoodell,  39  Wis.  232,  20  Am.  Rep.  42,  it 
was  held  that  the  Wisconsin  statute  provid- 
ing for  the  admission  of  attorneys,  and  in 
which  it  was  declared  that  *'he"  shall  first 
be  licensed,  did  not  in<;lude  women,  although 
a  general  statutory  rule  of  construction  pre- 
scribed that  words  of  the  masculine  gender 
may  be  applied  to  femalds.  Subsequently 
the  statute  was  amended  so  as  to  include 
women.  Id.,  48  Wis.  693,  81  N.  W.  651. 
So,  in  Rohinaon'a  Case,  131  Mass.  376,  41 
Am.  Hep.  239,  it  was  held  that  the  rule  de- 
daring  that  words  importing  the  masculine 
gender  may  be  applied  to  females,  unless  re- 
pugnant to  the  con-text  of  the  same  statute, 
or  incxmsistent  with  the  manifest  intent  of 
the  legislature,  did  not  authorize  the  admis- 
sion of  women  under  a  statute  providing  for 
the  admission  of  citizens  of  the  state.  Aft- 
erwards the  statute  was  amended  so  as  to  in- 
clude women.  Act  April  10,  1882.  And  in 
Re  Stofieman  (N.  Y.)  reported  in  note  in  53 
Am.  Kep.  325,  it  was  held  by  the  general 
term  of  the  supreme  court  of  New  York  that 
a  woman  was  not  entitled  to  admission  to 
the  bar  under  a  Code  provision  prescribing 
rules  for  the  admission  of  "a  male  citizen,'* 
although  the  word  "male"  had  been  omitted 
from  the  clause  of  the  CcAistitution  on  the 
same  pubject.  In  Re  Bradivell,  55  111.  535, 
it  was  held  that  the  rule  under  which  fe- 
males were  included  in  words  importing  the 
masculine  gender  did  not  authorize  the  ad- 
mission of  women  to  practise  law.  Since 
that  decision  the  statute  has  been  changed. 
In  Lockwood  v.  United  States,  9  Ct.  CI.  346, 
it  was  decided  that  the  rule  of  the  court  by 
the  terms  of  which  no  one  could  practise  un- 
less he  is  a  man  of  good  charaoter  oould  not 
be  construed  to  mean  a  female,  though  the 
statute  (16  Stat,  at  L.  431,  chap.  71)  pro- 
vided that  words  importing  the  masculine 
gender  might  be  applied  to  females,  unless 
the  context  showed  that  such  words  were  in- 
1  ended  to  be  used  in  a  more  limited  sense. 
The  law  has  since  been  changed  by  act  of 
Congress  February  15,  1879.  ^1  these 
cases  are  to  be  found  in  the  notes  to  Re 
Leach  (Ind.)  21  L.  R.  A.  701. 

We  have  been  referred  to  many  cases 
wherein  a  different  view  has  been  taken  by 
55  L.  R  A. 


other  courts.  We  cannot  undertake  to  dis- 
cuss all  of  those  cases.  We  will  examine  but 
one  of  them,  viz..  Re  Leach,  134  Ind.  665, 
21  L.  R.  A.  701,  34  N.  E.  641.  In  Indiana 
the  statute  (Rev.  Stat.  1881,  §  962)  declared 
that  certain  persons,  "being  voters,"  could 
become  members  of  the  bar;  yet  the  court, 
held  that  women,  though  not  voters,  could  be 
admitted  to  practise  law,  because  they  were 
not  excluded  by  the  statute.  In  other 
words,  though  the  persons  who  were  entitled 
to  admission  to  the  bar  were  defined,  other 
and  different  persons,  not  within  the  defini- 
tion, could  also  be  admitted,  if  not  in  terms- 
excluded.  Precisely  the  reverse  of  this  is 
the  correct  method  of  reasoning.  It  is,  as 
we  have  shown,  within  the  power  of  the  leg- 
islature to  say  who  may  be  admitted  to  the 
bar.  When  the  legislature  does  say  who  may 
be  admitted  to  the  bar,  it  of  necessity  ex- 
cludes all  persons  who  do  not  oome  within 
the  designated  class.  Take  the  Code  of  this 
state  as  it  stood  before  the  adoption  of  the 
act  of  1898.  It  declared  that  male  citizens 
of  the  state  were  eligible.  According  to  the 
peculiar  reasoning  of  the  Indiana  case, 
though  the  statute  disUncUy  confined  the 
right  of  admission  to  male  citizens,  women 
ccmld  have  been  admitted,  because  they  were 
not  excluded  by  an  express  prohibition. 
The  doctrine  is  that,  under  a  statute  appli- 
cable to  a  paiticular  class,  everybody  else, 
though  actually  outside  the  class,  is  included 
within  the  class,  because  not  specifically  ex- 
cluded from  the  class.  This  is  obviously  fal- 
lacious. I^e  fallacy  lies,  not  only  in  assum> 
ing  that  all  persons  other  than  those  de- 
scribed by  the  legislature  have  the  right  to 
practise  law,  but  in  deciding  that  a  desig- 
nation of  a  particular  class  does  not  of  it^ 
self  necessarily  exclude  every  person  not 
within  the  class.  This  fallacious  theory  of 
interpretation  would,  if  adopted,  enable  you 
to  raid  the  former  statute  as  meaning  not 
only  what  it  said,  but  at  the  same  time  as 
meaning  precisely  the  opposite  of  what  it  did 
say,  because  that  opposite  reading,  though 
not  included  in  the  words  actually  used,  was 
not  excluded  by  restrictive  words  not  used. 
Upon  the  same  theory,  women  would  be  elig- 
ible to  serve  on  juries.  The  statute  requires 
that  jurors  shall  be  chosen  from  amongst 
persons  whose  names  appear  on  the  poll 
books  or  on  the  tax  books.  A  woman's 
name  may  be  on  the  tax  books,  and,  whilst 
the  statute  throughout  uses  the  masculine 
gender  in  referring  to  jurors,  a  woman  would 
be  included  thereunder,  and  therefore  eligi- 
ble, because  there  are  no  words  declaring 
that  she  shall  be  ineligible. 

But  it  is  said  that  under  §  6,  art.  10,  of 
the  Code,  as  amended  by  the  act  of  1898, 
members  of  the  bar  from  other  states  may 
become,  on  certain  named  conditions,  mem- 
bers of  the  bar  of  this  state,  after  actually 
residing  in  Maryland;  and  it  is  contended 
that  under  this  provision  a  female  who  had 
been  adrndtted  to  practise  law  in  oome  other 
state  could  locate  m  this  state  and  be  admit- 
ed.  And  so  it  is  insisted  that,  though  our 
statute  uses  the  masculine  gender,  it  would 
not  prevent  a  female  lawyer  who  had  been 
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4bdmitted  in  some  other  state  from  locating 
in  Maryland,  or  from  being  admitted  to  the 
bar  here  after  acquiring  a  residence  in  this 
state.  The  inference  deduced  from  this  as- 
sumption is  that,  notwithstanding  the  use  of 
tlie  masculine  gender,  a  woman  can  be  law- 
fully admitted  to  the  bar.  This  begs  the 
\\4iole  question.  If  a  female  cannot  be  ad- 
mitted to  the  bar  in  Maryland  under  the 
statute  now  in  force,  then,  though  she  had 
been  admitted  in  some  other  atate,  she  can- 
not, by  reason  or  as  a  consequence  of  thsut 
'fact,  be  admitted  here.  The  whole  statute 
must  be  taken  together.  Inasmuch  as  the 
•class  of  persons  for  whose  admission  it  pro- 
vides does  not  include  females,  the  6th  sec- 
tion, which  has  relation  to  the  admission  oi 
lawyers  from  other  states,  must  be  read  as 
not  including  females  either.  Hence,  when 
tiiat  section  provides  for  the  admission  of 
lawyers  from  other  states,  ii  means  such 
laAvyers  as  are  entitled  to  admission  under 
our  law.  The  purpose  of  the  6th  section 
was  not  to  permit  persons  from  other  states 
to  practise  here,  if  the  same  persons  would, 
when  applying  as  residents  for  admission,  be 
ineligibleL  The  whole  design  of  the  section 
was  to  allow  suoh  persons  as  had  been  ad- 
mitted in  other  states,  and  had  then  located 
here^  to  be  admitted  without  undergoing  an 


examination,  if  eligible  for  admission  under 
our  own  law;  but  it  was  never  intended  to 
enlarge  the  class  of  persons  who  could  be 
admitted,  or  to  make  an  exception  in  favor 
of  a  lafvyer  coming  from  another  state.  In 
accordance  with  this  view,  it  has  been  held 
that  a  woman  having  a  certificate  of  admis- 
sdon  as  eji  attorney  from  another  state  was 
not  thereby  entitled  to  admission  in  Oregon. 
Re  Leonard,  12  Or.  93,  53  Am.  Rep.  323,  6 
Pac.  426. 

We  are  not  to  be  understood  as  disparag- 
ing the  laudoible  aimbition  of  females  to  In- 
come lawyers.  It  is  for  the  general  assem- 
bly to  declare  what  daas  of  persons  shall  be 
admitted  to  the  bar.  We  have  no  power  to 
enact  legislation.  The  courts  can  only  inter- 
pret what  the  legislature  adopts.  If  we 
should  say  that  females  are  entitled  to  be 
admitted  to  the  bar,  when  the  legislature  has 
not  said  so,  we  would  exceed  our  authority, 
and  usurp  the  functions  of  a  different  and 
an  independent  department  of  the  state  gov- 
ernment. If  the  general  assembly  thinks,  at 
its  approaching  session,  that  females  ought 
to  be  admitted  to  the  bar,  it  can  so  declare. 
Until  then  tee  have  no  poxoer  to  admit  the 
applicant,  and  her  request  to  he  allowed  to 
etand  for  ewamination  must  be  denied^ 
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Vttle   does  not  pass   by  aeceptaace   of 
mwk  offer  to  sell  lumber  piled  at  tbe 

still,  estimated  to  be  a  certain  amount, 
at  specified  prices  per  M.,  .Inspection  to  be 
made  by  a  designated  person,  who  is  to  be  paid 
equally  by  both  parties,  where  there  Is  no 
change  in  Its  possession  or  in  the  insurance, 
and  no  notice  given  to  the  miilowner  of  a 
change  of  title,  and  no  payment  made,  ex- 
cept as  to  a  small  quantity,  which  Is  selected 
and  shipped. 

(October  1,  1901.) 

ERROR  to  the  Circuit  Court  for  Cheboy- 
gan County  to  review  a  judgment  in 
favor  of  plaintifT  in  an  action  brought  to  re- 
«aver  lumber  alleged  to  be  wrongfully  with- 
h^d  by  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

ifr.  Watts  S.  Humphrey,  with  Mr. 
Alexander  J.  Groesbeek,  for  plaintiffs  in 
error: 

In  Lingfiam  t.  Egglesion,  27  Mioh.  324, 
it  was  decided  tliat  the  question  whether  a 
aale  is  completed  or  only  executoty  is  usu- 


ally one  to  be  determined  from  the  intent 
of  the  parties  as  gathered  from  their  oon- 
tract,  the  situation  of  the  thing  sold,  and 
the  circumstances  surrounding  the  sale; 
that  where  the  goods  sold  are  designated  so 
that  no  question  can  arise  as  to  the  thing 
intended,  it  is  not  absolutely  essential  that 
there  should  be  a  delivery,  or  that  the  goods 
should  be  in  deliveraible  condition,  or  that 
the  quantity  or  quality,  when  the  price  de- 
pends upon  either  or  both,  should  be  deter- 
mined,— these  being  drcumstaDces  indioat- 
ing  intent,  but  not  conclusive;  but  that 
where  anything  ia  to  be  done  by  the  vendor, 
or  by  the  mutual  concurrence  of  both  par- 
ties, for  the  purpose  of  ascertaining  the 
price  of  the  goods,  as  by  weighing,  testing, 
or  measuring  them,  where  the  prioe  is  to  de- 
pend upon  the  quantity  or  quality  of  the 
goods,  the  performance  of  these  things,  in 
the  absence  of  anything  indicating  a  con- 
trary intent,  is  to  be  deemed  presumptively 
a  condition  precedent  to  the  transfer  of  the 
property,  although  the  individual  goods  are 
ascertained,  and  they  appear  to  be  in  a 
state  in  which  they  may  be  and  ought  to  be 
accepted. 

Byles  V.  Colier,  54  Mich.  1,  19  N.  W.  565. 

When  there  has  been  no  delivery,  and 
when  anything  remains  to  be  done  to  deter- 


NoTE. — On  the  question  when  title  passes 
upon  a  sale,  8ee«  In  this  seriea  notes  to  Farm- 
ers' Pboflphate  Co.  v.  Olll  (Md.)  1  L.  R.  A. 
767:  I^rd  t.  Edwards  (Mass.)  2  L.  R.  A.  519: 
I>ann  v.  State  (Ga.)  8  L.  E.  A.  199;  Hlneman 
T.  Matthews  (Pa.)  10  L.  B.  A.  233;  Dangherty 

do  L.  K.  A. 


V.  Fowler  (Kan.)  10  L.  R.  A.  814 ;  and  Com.  v. 
Hess  (Pa.)  17  L.  R.  A.  176:  also  Nash  v. 
Brewster  (Minn.)  2  L.  R.  A.  409:  Anderson  v. 
Crisp  (Wash.)  18  L.  R.  A.  419 ;  Toclcey  v.  Nom 
(Mich.)  26  L.  R.  A.  146;  and  Wind  v.  Her 
(Iowa)  27  L.  R.  A.  219. 
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mine  the  sum  to  be  paid,  such  as  weigfiing 
or  measuring  the  goods,  the  presumption  is 
that  the  title  does  not  pass. 

Whitcotnb  v.  Whitney,  24  Mich.  486;  Jen- 
kinson  y.  Monroe  Bros.  61  Mich.  454*,  28  N. 
W.  603;  Blodgett  v.  Hovey,  91  Mich.  671, 
62  N.  W.  149;  Byles  v.  Colier,  64  Mich.  1, 
19  N.  W.  505;  Hart  v.  Summers,  38  Mich. 
400;  People  use  of  Holmes  v.  Sheehan,  118 
Mich.  639,  77  N.  W.  88;  Carpenter  v.  Gra^ 
ham,  42  Mich.  191,  3  N.  W.  974;  Sandler 
V.  Bresndham,  63  Mich.  567,  19  N.  W.  188; 
Coltccll  y.  Keystone  Iron  Co.  36  Mich.  51; 
O'Keefe  ▼.  Kellogg,  15  111.  347. 

Messrs.  Frost  A  Spragne,  wifh  Ifr.  C. 
S.  Reilley,  for  defendant  in  error : 

This  oontrEMst  being  for  the  sale  of  spe- 
cific goods  fully  idenftified  and  designated, 
the  goods  being  ready  for  delivery,  and  there 
being  nothing  left  for  the  vendor  to  do,  or 
to  l^  done  by  the  mutual  concurrence  of 
both  parties,  for  the  purpose  of  ascertaining 
the  price  of  the  goods,  their  quality,  or 
quantity,  the  title  passed. 

24  Am.  &  Kng.  Enc  Law,  p.  476;  2  Kent, 
Com.  13tih  ed.  492. 

When  there  has  been  no  manifestation  of 
intention,  the  presumption  of  law  is  that 
the  contract  is  an  actual  sale,  and  that  the 
transfer  of  title  takes  place  &t  once,  if  the 
specific  thing  is  agreed  on,  and  it  is  ready 
for  immediate  delivery. 

24  Am.  &.  £ng.  Enc.  Law,  p.  482;  Leon^ 
ard  v.  Davis,  1  Black,  476,  17  L.  ed.  222; 
Whitcomb  V.  Whitney,  24  Mich.  486. 

An  inspector  had  been  agreed  upon  in  the 
case  at  bar  by  the  parties,  fl<nd  he  was  al- 
ways ready  to  act.  Therefore  there  was 
nothing  left  for  the  seller  to  do  in  either 
case,  l^fore  the  delivery  or  after  it,  except 
tx>  receive  pay. 

Jenkinson  v.  Monroe  Bros.  61  Mich.  454, 
28  N.  W.  663. 

The  goods  being  ascertained,  the  presump- 
tion is  that  title  passed  unless  there  was 
something:  First,  that  the  seller  had  to  do 
to  put  the  property  in  a  deliverable  condi- 
tion, which  is  not  the  case  here,  for  our 
lumber  was  piled  on  the  dock  ready  for  im- 
mediate delivery;  or,  second,  that  the  sel- 
ler had  to  do  or  take  pa^rt  in,  in  order  to  as- 
certain the  price,  by  measurement  or  other- 
wise, and  that,  we  have  seen,  the  sellers  had 
nothing  to  do  with  herei,  as  it  was  fully  cov- 
ered by  the  agreement,  which  provided  for 
inspection. 

Lingham  v.  Eggleston,  27  Mich.  329; 
Whitcomb  v.  Whitney,  24  Mich.  490;  Jen- 
kinson V.  Monroe  Bros.  61  Mich.  461,  28  N. 
W.  663:  24  Am.  &  Eng.  Enc  Law,  p.  476, 
notes  482;  2  Kent,  Com.  13th  ed.  492; 
Byles  V.  Colier,  54  Mich.  1,  19  N.  W.  565; 
Hart  V.  Summers,  38  Mich.  400. 

When  one  has  agreed  to  sell,  and  the  oth- 
er to  buy,  a  specific  and  designated  article, 
the  title  passes  to  the  purchaser  ait  once, 
unless  the  terms  of  the  contract  indicate  the 
intention  to  have  been  otherwise;  and  deliv- 
ery is  not  essential  to  the  passing  of  title  as 
between  the  parties  and  their  privies. 
65  L.  R.  A. 


People  use  of  Holmes  v.  Sheehan,  US 
Mich.  641,  77  N.  W.  88. 

A  sale  is  an  "agreement  for  the  transfer 
of  the  absolute  property  in  personalty  from 
one  person  to  another  for  a  price  in  mon^ 
ey." 

Tiedeman,  Sales,  §  1. 

Where  no  time  is  fixed  when  the  title  to 
the  lumber  shall  pass,  tiitle  passes  immedi- 
ately. 

People  use  of  Holmes  v.  Shkehan,  \19 
Mich.  541,  77  N.  W.  88. 

The  passa^  of  title  in  this  case  had  noth- 
ing to  do  with  payment.  Payment  may  be 
a  condition  preradent  to  delivery  in  certain 
cases,  biit  it  is  not  a  condition  precedent  to 
the  passing  of  title. 

24  Am.  &  Eng.  Enc  Law,  p.  476;  Leon- 
ard V.  Davis,  1  Black,  476,  17  L.  ed.  222;. 
Whitcomb  v.  Whitney,  24  Mich.  486;  Ling- 
ham  V.  Eggleston,  27  Mich.  324;  Wagar  v» 
Detroit,  L.  d  N,  R.  Co.  79  Mich.  651,  44  N. 
W.  1113;  People  use  of  Holmes  v.  Sheehan^ 
118  Mich.  541,  77  N.  W.  88;  2  Kent,  Com. 
13th  ed.  p.  402. 

The  lumber  having  been  set  aside  and 
identified  for  the  plaintiff  and  subject  to  it» 
order,  and  the  plaintiff  notified  to  take  the 
same,  a  large  portion,  to  wit,  500,000  feet, 
of  the  whole  lot  was  delivered  on  rail  ol 
vessel  and  shipped  to  the  plaintiflf  and  ac- 
cepted and  paid  for  by  iU 

Gilbert  v.  Lichtenberg,  98  Mich.  417,  57 
N.  W.  259. 

The  delivery  and  acceptance  of  one  car 
was  an  acceptance  of  a  part  of  the  whole 
lot  sold. 

A  delivery  of  part  evidences  a  delivery  of 
the  whole. 

Boynton  v.  Veaeie,  24  Me.  286;  Benja- 
min, Sales,  §  488. 

Payment,  even  in  sales  for  cash,  is  not  % 
condition  precedent  to  the  passage  of  title, 
though  it  may  be  a  condition  precedent  to 
the  delivery  of  the  goods. 

21  Am.  L  Eng.  Enc  Law,  p.  483;  People 
use  of  Holmes  v.  Sheehan,  118  Mich.  541, 
77  N.  W.  88;  Whitcomb  v.  Whitney,  24 
Mich.  490:  Tiedeman,  Sales,  S  93. 

A  tender  was  not  possible. 

Impossibility  dispenses  with  the  neces- 
sity of  a  tender. 

25  Am.  &  Eng.  Enc.  Law,  p.  905. 

Any  declaration  equivalent  to  a  refusal  to 
accept  if  tender  is  made  dispenses  with  the 
necessity  of  a  tender. 

25  Am.  &  Eng.  Enc  Law,  p.  904;  Arm- 
strong V.  St.  Paul  d  P.  Coal  d  I.  Co.  48- 
Minn.  113,  49  N.  W.  233,  50  N.  W.  1029; 
Tarbell  v.  Farmers'  Mut.  Elevator  Co.  44 
Minn.  471,  47  N.  W.  152. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  replevin.  There  is 
almost  no  dispute  about  the  facts.  The 
firm  of  J.  &  T.  Charlton  were  the  owners  of 
logs  which  were  manufactured  into  lumber 
by  the  Olieboygan  Lumber  Company  in  the 
city  of  Cheboygan  in  the  spring  of  1899. 
This  lumber  was  piled  on  the  docks  of  the 
Cheboygan    Lumber     Company.       It      wa» 
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known  as  "Lots  6  and  7  O.  K.  stock."  Lot 
6  was  piled  in  its  own  piles,  separate  from 
lot  7,  and  seponi/te  from  all  other  lumber; 
and  so  lot  7  was  piled  separate  from  lot  0, 
and  sq>arrate  from  ail  other  lumber, 
rfaeire  were  scaibtered  among  these  piles  oith- 
er  piles  of  lumber,  but  no  other  lumber  was 
ever  put  in  a  pile  of  lot  6  or  lot  7.  The  lum- 
ber w€U3  all  marked.  Lot  6  was  plainly  and 
distinctly  marked  "Lot  6  O.  K./'  and  in  ad- 
dition the  initials  of  its  manufaoturers,  "J. 
&  T.  C."  Lot  7  was  similarly  marked. 
These  marks  were  placed  on  the  lumber  at 
the  time  of  the  piling.  They  were  put  on 
wit<h  lamp-black.  The  sawing  of  lot  6  was 
finished  on  May  22d;  of  lot  7  on  June  12, 
1899.  Mr.  Rogers  had  chairge  of  the  lum- 
ber for  the  Charltons.  On  July  17,  1809, 
Mr.  Thomas  Charlton  handed  the  plaintiffs 
the  following  proposition: 

North  Tonawanda>  July  17,  1899. 
The  H.  M.  T^ler  Lumber  Company, 

North  Tonawanda,  N.  Y. 
Gentlemen: — 

We  agree  to  sell  you  the  lumber  now  piled 
on  docks  of  Cheboygan  Lumber  Company  at 
Cheboygan,  Mich.,  known  as  "Lots  6  and  7 
of  the  0.  K.  stock,"  containing,  according  to 
estima4;e,  about  2,250  M.  Price  to  be  $15.00 
per  M.  for  merchantable,  and  $9.50  per  M. 
for  mill  colls.  Shipments  to  be  made  as 
f(41ow8:  Txyt  6  to  b«  eftiipped  by  July  25th, 
and  lot  7  by  August  20th.  Settlements  to 
date  from  these  cuLtes  in  case  the  lumber  is 
not  moved.  Lumber  is  to  be  inspected  by 
J.  W.  I^itdiie,  of  Bay  City,  Mich.  Terms  11 
off  for  cash  or  ninety  days'  paper. 

Yours  truly, 

J.  &  T.  Charlton, 
Per  W.  T.  Charlton. 

The  offer  was  accepted  as  fellows  t 

We  her^y  accept  the  above  offer. 

H.  M.  Tyler  Lumber  Co., 
By  H.  M.  Tyler,  Vice  President. 

After  this  agreement  was  entered  into,  an 
officer  of  the  plaintiff  came  to  Cheboygan, 
and  examined  and  counted  the  piles  of  lum- 
ber, and  checked  it  off  on  their  memoranda. 
He  did  not  place  any  one  in  charge  of  the 
lumber,  nor  did  he  notify  the  dock  owneni 
of  any  change  in  the  ownership,  nor  did  the 
plaintiff  place  any  insurance  upon  the  lum- 
ber. Mr.  Rogers  continued  in  charge  of  the 
lumber  as  before.  A  large  amount  of  insur- 
ance  had  been  placed  upon  the  lumber  by 
the  Charltons,  the  last  of  it  about  the  mid- 
dle of  June.  This  insurance  was  not 
dianged  after  the  correspondence,  but  con- 
tinued as  before.  On  or  about  August  15, 
1899,  the  plaintiff  procured  in  the  neighbor- 
hood of  500,000  feet  of  this  lumber  to  be 
shipped,  for  which  an  invoice  was  sent  to 
plaintiff.  On  August  25,  1899,  the  plain- 
tiff gave  its  check  to  the  defendants  Charl- 
ton for  $7,958.71  in  payment  of  the  same. 
Each  party  paid  one  half  the  inspection  bill. 
Hie  plaintiff  did  not  move  the  lumber  with- 
in the  time  mentioned  in  the  oorrespond- 
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ence.  Its  claim  is  that  it  could  not  get  the 
boaits  to  do  so.  It  is  the  claim  of  the  de- 
fendants that^  had  plaintiff  been  willing  to 
pay  current  rates  of  freight,  it  would  have, 
had  no  difficulty  in  getting  boats.  The 
dock  owners  desired  the  room  on  the  dock, 
occupied  by  the  lumber,  and  so  notified  Mr. 
Rogers,  who  notified  the  Charltons.  The- 
defendants  urged  plaintiff  to  move  the  lum- 
ber. It  not  having  done  bo,  the  defendant 
sent  them  the  following  letter : 

North  Tonawanda,  N.  Y.,  Sept.  12,  1899. 
The  H.  M.  Tyler  Lumber  Company, 

North  Tonawanda,  N.  Y., 
Gentlemen: — 

You  will  please  take  notice  thai  you  are 
hereby  required  to  cany  out  on  your  part 
the  terms  o<  the  contract  entered  into  be- 
tween your  company  and  ourselves,  dated 
July  17th,  1899,  for  the  purchase  by  you  ot 
the  lumber  then  piled  on  the  docks  of  the 
C^eboygaji  Lumber  C6.,  of  Cheboygan, 
Michigan,  before  the  19th  day  of  September^ 
1890.  In  case  you  do  not  have  the  lumber 
mentioned  in  said  contract  removed  frofin* 
those  docks  by  that  time,  we  shall  consider 
forfeited  whatever  claim  you  might  other- 
wise have  to  the  lumber  mentioned  in  said 
contrsiot  and  not  already  removed.  It  is 
unnecessary  for  us  to  inform  you  that  this, 
lumber  had  already  remained  on  the  docks 
much  longer  than  has  been  reasonably  re- 
quired to  remove  the  samei,  and  that  the 
continued  storage  of  it  is  causing  us  large- 
expenses.        Respectfully  yours, 

J.  &  T.  Ohdurltoo. 

The  plaintiff  made  no  reply  to  this  com- 
munication. On  September  22d  plaintiff' 
had  a  tow  at  Cheboygan  to  take  the  lumber, 
but  the  defendants  rd^used  to  deliver  it.  At 
that  time  Mr.  Ritchie,  the  inspector  acting 
for  plaintiff,  made  a  demand  upon  Mr.  Rog- 
ers, agent  for  the  Charltons,  for  the  lumber. 
He  refused  to  aocede  to  the  demand.  Wheni 
the  demand  was  made,  no  money  or  notes 
were  tendered,  and  Mr.  Ritchie  had  no  mon- 
ey or  notes  to  pay  for  the  lumber  if  it  had 
been  delivered  to  him.  The  captain  of  the 
tow  then  telegraphed  the  plaintiff  that  tho 
defendants  refused  to  deliver  the  lumber. 
On  receipt  of  this  telegram,  Mr.  H.  M.  Tyler 
and  his  brother  called  on  Mr.  Thomas 
Charlton,  and  demanded  the  lumber.  He* 
said  his  brother  was  absent,  and  refused  to 
accede  to  the  demand.  He  said,  however,  if 
the  plaintiff  would  pay  $1  a  thousand  more- 
for  the  lumber,  he  would  take  the  respon- 
sibility of  letting  it  go.  Mr.  Tyler  then  de- 
livered to  Mr.  Charlton  the  following  let- 
ter: 

A.  M.,  September  22nd,  1899. 
Messrs.  J.  &  T.  Charlton, 

North  Tonawanda,  N.  Y.,  < 

Gentlemen : — 

We  have  just  received  a  message  from 
Captain  Little  of  the  green  tow,  which  says 
that  he  arrived  at  Cheboygan  last  night,  and 
Oh  at  your  man  refused  to  let  him  take  away 
the  lumber.    We  also  have  a  telegram  from 
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the  ii»peotor,  Mr.  J.  W.  Ritchie,  to  the  same 
efTect;  and  this  ifi  to  notify  you  that,  in  case 
we  are  unable  to  remove  this  lumber  in  con- 
sequence of  such  refusal,  and  there  is  any 
demurrage  caused  by  ddaying  the  tow  there, 
we  shall  hold  you  responsible  for  i1^  and  for 
all  the  damage  we  may  sustain  in  conse- 
quence of  your  refusal  to  permit  us  to  take 
this  luniber.  We  have  done  our  best  to  get 
a  tow  there,  and  finally  got  one  by  paying 
50  cents  per  M.  above  the  market  rate,  and 
they  would  have  been  there  on  the  19th  had 
not'  Providence  inteorfered  with  a  terrible 
gale  on  Lake  Huron,  which  held  them  a 
long  time  at  Port  Huron.  If  you  need  a 
settlement  for  any  part  of  this  lumber,  we 
are  and  have  been  ready  to  make  settlement 
at  any  time  requested.  Hoping  that  we 
may  obtain  this  lumber  at  once,  and  save 
trouble  and  unpleaaanineBS,  which  might 
otherwise  occur,  we  remain. 
Yours  veiy  truly, 

H.  M.  Tyler  Lrumber  Oo., 
By  John  S.  Tyler,  Treas. 
Die.  J.  S.  T. 

No  money  or  notes  were  tendered  at  this 
time  unless  what  is  aaid  in  the  letter  is  re- 
garded aa  a  tender.  It  was  the  custom  at 
Cheboygan  for  the  manufacturer  of  the 
lumber  to  deliver  the  lumber  on  the  rail  of 
the  veeeel,  and  the  expense  of  doing  this  was 
included  in  the  price  paid  for  manufacturing 
the  lumber.  Both  parties  knew  of  this  cua- 
tom.  After  the  refusal  of  the  defendants  to 
deliver  the  lumber,  the  plaintiff  commenced 
this  suit  in  replevin.  Defendants  gave  the 
stotutory  bond,  and  kept  the  lumtner.  Up- 
on the  trial  it  was  the  claim  of  plaintiff 
that  two  piles  of  the  lumber  were  marked 
**sold  to  the  H.  M.  Tjrler  Lumber  Co."  and 
that  Mr.  Rogers  admiibted  to  the  sheriff  he 
had  80  marked  them.  This  was  denied  by 
Mr.  Rogers,  and  it  appeared  that  he  had 
never  b^n  directed  or  authorized  to  so  mark 
them.  There  is  no  daim  that  any  change 
was  otherwise  made  in  the  marks  which 
were  upon  the  lumber  when  the  correspond- 
ence began.  Upon  the  trial  the  plaintiff 
waived  a  return  of  the  lumber.  The  court 
directed  the  jury  that  the  tiUe  was  in  the 
plaintiff,  and  to  assess  its  damages  at  the 
Talue  of  the  lumber.  The  jury  returned  a 
verdict  for  upwards  of  $31,000.  The  case  is 
brought  here  by  writ  of  error. 

All  of  the  counsel  are  agreed  that  the 
principal  question  in  the  case  is,  Did  the 
title  to  the  lumber  pass  to  the  plaintiff  when 
it  accepted  the  offer  contained  in  the  letter 
of  July  17,  1899?  The  counsel  for  the 
plaintiff  insists  that  under  the  repeated 
rulings  of  this  court  the  tiitle  did  pass, 
while  the  counsel  for  defendants  urge  just 
as  strenuously  that  under  the  rulings  of  this 
oourt  the  title  did  not  pass.  The  question 
involved  has  been  before  this  court  a  great 
many  times.  The  trouble  is  not  so  much 
with  the  rule  of  law  as  it  is  in  the  applica- 
tion of  it  to  a  given  case.  No  two  cases  are 
alike,  and  what  has  been  said  by  the  court 
in  a  given  case  must  be  taken  in  connection 
with  the  facts  of  that  case.  If  this  is  done, 
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it  will  go  far  to  reconcile  any  apparent  in- 
consistencies   in    the    decisions.     Plaintiffs 
rely  upon  Whitcomb  v.  Whitney,  24  Mich. 
400;   Ungham  v.  Eggleaton,  27  Mich.  329; 
Jenkinson  v.    Monroe  Bros.   61   Mich.   461, 
28  N.  W.  663;   Waqar  v.  Detroit,  L.  d  N. 
R,  Co,  79  Mich.  651,  44  N.  W.  1113;  People 
use  of  Holmes  v.  Sheehan,  118  Mich.  539,  77 
N.  W.   88;   and  other  cases.    The  defend- 
ants rely  upon  Lingham  v.  Eggleston,  27 
Mich.  324;  Hatch  v.  Fowler,  28  Mich.  205; 
Hahn  v.  Fredericks,  30  Mich.  223,   18  Am. 
Rep.   119;    Bijles  v.  Colier,  54  Mich.   1,    19 
N.  W.  505;  Wagar  v.  Farrin,  71  Mich.  371, 
38  N.  W.  865;  Blodgett  v.  Hovey,  91  Mich. 
572,  62  N.  W.  149;  Blade  v.  Lee,  94  Mich. 
128,  53  N.  W.  929.    Lingham  v.  Eggleston^ 
27  Mich.  329,  has,  ever  since  the  opinion 
was  written  by  Justice  Oooley,  been  regard- 
ed as  a  leading  case.     In  that  case,  among 
other   thiiigs,   it   is  said:     "In   Blackburn, 
Sales,  120,  the  rule  on  this  subject  is  very 
deai'ly  and  correctly  stated  as  follows:  The 
question,  the  author  says,  is  'a  question  de- 
pending upon  the  construction  of  the  agree- 
ment;  for  the  law  professes  to  cany  into 
effect  the  intention  of  the  parties  as  appear- 
ing from  the  agreement,  and  to  transfer  the 
property  when  such  is  the  intention  of  the 
agreement;  not  before.     In  this  as  in  other 
cases,  the  parties  are  apt  to  express  their 
intentions  obscurely;  very  often  because  the 
circumstances  rendering  the  point   of   im- 
portance are  not  present  to  their  minds,  so 
that  they  really  had  no  intention  to  express. 
The  consequence  is  that,  without  absolut^y 
losing  sight  of  the  fundamental  point  to  be 
ascertained,  the  courts  have  adofited  certain 
rules  of  construction,  which,  in  thear  nature, 
are  more  or  less  technical.    Some  of  them 
seem  very  well  fitted  to  aid  the  court  in  dla- 
oovering  the  intention  of  the  parties.    The 
substantial   sense  of  others  may  be  ques- 
tioned.   Hie  parties  do  not  contemplate  a 
bargain  and  sale  till  the  specific  goods  on 
which  their  contract  is  to  attach  are  agreed 
upon.    Where  the  goods  are  ascertained,  the 
parties  are  taken  to  contemplate  an  imme- 
diate bargain  and  sale  of  the  goods,  unless 
there  be  something  to  indicate  an  uotentioo 
to  postpone  the  transference  of  the  property 
till  the  fulfilment  of  any  conditions;   and 
when,  by  the  agreement,  the  seller  is  to  do 
anything  to  the  goods  for  the  purpose  of 
putting  them  into  a  deliverable  shape,  or 
when  anything  is  to  be  done  to  them  to  as- 
certain the  price,  it  is  presumed  that  the 
parties  mean  to  make  the  performance  of 
those  things  a  condition  precedent  to  the 
transfer  of  the  propeity.    But^  as  these  are 
only  rules  for  the  construction  of  the  agree- 
ment, they  must  yield  tx>  anything  in  the 
agreement  which  clearly  shows  a  contrary 
intention.'     .     .     .    The     most     important 
fact  indicative  of  an  intent  that  title  shall 
pass  is  generally  that  of  delivery.    If  the 
goods  be  completely  delivered  to  the  pur- 
chaser, it  is  usually  very  strong,  if  not  con- 
clusive, evidence  of  intent  that  the  prop- 
erty shall  vest  in  him,  and  be  at  his  risk 
notwithstaniing  weighing,   measuring,     in- 
spection, or  some  other  act  is  to  be  done 
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^terwardfl.  A  striking  case  in  illuatraiion 
is  that  of  Young  v.  Matthews,  L.  R.  2  C.  P. 
127,  where  a  large  quantity  of  bricks  were 
purchaAed  in  kilns.  Only  a  part  of  them 
were  burned,  and  none  of  them  were  counted 
•out  from  the  rest;  but  they  were  pcud  for, 
and  such  delivery  as,  in  the  nature  of  the 
<A8e^  waa  practicable,  was  nMude.  The  court 
held  that  the  question  was  one  of  intention 
merely,  and  thai  it  was  evident  the  partieo 
intended  the  title  to  pass.  To  the  same  ef- 
fect are  Woods  v.  Ruaaell,  5  Barn.  &  Aid. 
942;  Riddle  v.  Varftum,  20  Pick.  280;  Bates 
T.  Conkling,  10  Wend.  389;  Olyphant  v. 
Baker,  5  Dendo,  379;  Bogy  v.  Rhodes,  4  G. 
Oreene,  133;  Crofoot  v.  Bennett,  2  N.  Y. 
258;  Cunningham  v.  Ashbrook,  20  Mo.  553. 
So,  if  the  goods  are  specified,  and  all  that 
was  to  be  done  by  the  vendor  in  respect 
thereto  has  been  donei,  the  title  may  pass, 
though  the  quantity  and  quality,  and  conse* 
quently  the  price  to  be  paid,  are  still  to  be 
deieriuined  by  the  vendee.  Turley  v.  Bates, 
2  Hurlst.  &  C.  200;  Kohl  v.  Lindley,  39  111. 
195,  89  Am.  Dee.  294.  And,  even  if  some- 
thing is  to  be  done  by  the  vendor,  but  only 
when  directed  by  the  vexkdee,  and  lor  his 
convenience, — as,  for  instance,  to  load  the 
goods  upon  a  yessel  for  transportation,— « 
the  property  may  pass  by  the  contract  of 
sale  notwithstanding.  Whitcomb  v.  Whit- 
ney, 24  Mich.  486;  Terry  v.  Wheeler,  25  N. 
Y.  520.  But  the  authoritdeB  are  too  nu- 
meroas  and  too  uniform  to  justify  dtatdon 
which  hold  that,  where  anything  is  to  be 
done  by  the  vendor,  or  by  the  mutual  con- 
eurrence  of  both  parties,  for  the  purpose  of 
aacertaindng  the  price  of  the  goods,  as  by 
weighing,  testing,  or  meaeuring  them,  where 
the  price  is  to  depend  upon  the  quantity  or 
quality  of  the  goods,  the  performance  of 
those  things  is  to  be  deemed  presumptively 
a  condition  precedent  to  the  transfer  of  the 
propertyi  although  the  individual  goods  be 
ascertained,  and  they  are  in  the  stato  in 
which  they  may  and  aaght  to  be  accepted." 
In  Byles  v.  Colier,  54  Mich.  1,  the  same 
learned  judge  who  wrote  Lingham  v.  Eggle- 
ston  said:  "In  Lingham  v.  Eggleston,  27 
Mich.  324,  it  was  decided  that  the  quesribion 
whether  a  «ale  is  oompleted  or  only  execu- 
tory is  usually  one  to  be  determined  from 
the*  intent  of  the  parties  as  gathered  from 
their  contract,  the  situation  of  the  thing 
sold,  and  the  circumstances  surrounding  the 
sale;  that,  where  the  goods  sold  are  desig- 
nated so  thttt  no  question  can  arise  as  to  the 
thing  intended,  it  is  not  absolutely  essen- 
tial that  there  should  be  a  delivery,  or  that 
the  goods  should  be  in  deliverable  condition, 
<fr  that  the  quantity  or  quality,  when  the 
price  depends  upon  either  or  both,  should 
te  determined,  these  being  circumstances  in- 
dicating intent,  but  not  conclusive;  but  that 
where  anything  is  to  be  done  by  the  vendor, 
or  by  the  mutoal  concurrence  of  both  par- 
ties, for  the  purpoee  of  ascertaining  the 
price  of  the  goods,  as  by  weighing,  t^ing, 
or  measuring  them,  where  the  price  is  to 
depend  upon  the  quantity  or  quality  of  the 
goods,  the  performance  of  these  things,  In 
the  "absence  of  anything  indicating  a  con- 
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trary  intent,  is  to  be  deemed  presumptively 
a  condition  precedent  to  the  transfer  of  the 
propei't^,  although  the  individual  goods  be 
ascertained,  and  they  appear  to  be  in  a 
state  in  w4iich  they  may  be  and  ought  to  be 
accepted.  This  case  has  been  referred  to 
with  approval  in  the  subsequent  cases  of 
Hatch  V.  Fowler,  28  Mich.  205;  Hahn  v. 
Fredericks,  30  Mich.  223,  18  Am.  Rep.  119; 
Wilkinson  v.  Holiday,  33  Mich.  386;  Grant 
V.  Merchants'  d  Mfrs.  Bank,  35  Mich.  515; 
Scotten  V.  Sutter,  37  Mich.  526;  Carpenter 
V.  Cfraham,  42  Mich.  191,  3  N.  W.  974; 
Breu^er  v.  Michigan  8alt  Asso,  47  Mich.  526, 
11  N.  W.  370.  The  cases  elsewhere  to  the 
same  efTeot  are  numerous,  and  many  of  them 
are  collected  in  Mr.  Bennett's  note  to  S  319 
of  the  3d  edition  of  Benjamin  on  Sales.  And 
see  Kelsea  v.  Haines,  41  N.  H.  246;  Sovth' 
tocstern  Freight  d  Cotton  Press  Co.  v.  Stan- 
ard,  44  Mo.  71,  100  Am.  Dec.  255;  Shelton 
V.  Franklin,  68  111.  333;  Straus  v.  Minxes- 
heimer,  78  111.  492;  Crofoot  v.  Bennett,  2  N. 
Y.  ^58;  Groat  v.  Oile,  51  N.  Y.  431;  Burrow 
V.  Whitaker,  71  N.  Y.  291,  27  Am.  Rep.  42; 
Dennis  v.  Alexander,  3  Pa.  50;  Oalloway  v. 
Week,  54  Wis.  608,  12  N.  W.  10;  Caywood  v. 
Timmons,  31  Kan.  394,  2  Pac.  566.  That  the 
cases  referred  to  settle  the  general  principle, 
at  least  for  this  state,  is  beyond  question  or 
cavil.  Presumptively,  the  title  does  not 
pass,  even  Uiouffh  the  articles  be  designated, 
so  long  as  anything  remains  to  be  <K>ne  to 
determine  the  sum  to  be  paid;  but  this  is 
only  a  presumption,  and  is  liable  to  be  over- 
come by  such  ifacts  and  ciroumstances  as  in- 
dicate an  intent  in  the  parties  to  the  con- 
trary." It  is  believed  all  the  oases  cited 
by  counsel  come  within  the  law  as  an- 
nounced in  these  cases.  If  they  do  not,  the 
court,  in  disposing  of  them,  misapprehend 
the  facte,  for  there  has  been  no  intention 
upon  the  part  of  the  court  to  depart  from 
the  law  of  these  oases.  In  Whitcomb  v. 
Whitney,  after  the  agreement  was  made,  ad- 
vances had  been  ma3e  upon  the  agreement 
and  after  the  lumber  was  manufactured  the 
defendant  was  notified  of  that  fact.  He 
sent  an  inspector,  wlio  came  to  the  mill  and 
inspected  ail  the  lumber.  It  was  drawn  40 
rods  to  a  dock,  ready  to  be  loaded  ui>on  the 
vessel  when  one  should  be  sent  by  defend- 
ant. Under  the  circumstances  of  that  case 
it  was  held  the  title  passed.  In  Jenkinson 
V.  Monroe  Bros.  61  Mich.  461,  28  N.  W. 
663,  the  agreement  recited:  "The  party  of 
the  first  part  agrees  to  seill  and  does  heSreby 
sell,  and  said  parties  of  the  second  part 
apree  to  buy  and  does  hereby  buy,  ail  the 
lumber,"  etc.  "The  price  of  said  lumber 
shall  be  $14  per  M  feet  straight  measure. 
.  .  .  I'rice  at  the  time  they  are  delivered 
on  deck."  The  logs  were  cut  into  lumber, 
which  was  delivered  on  the  dock.  The 
court  held:  "The  piling  on  the  dock  seems 
to  have  been  intended  by  both  parties  as  a 
delivery  of  the  lumber  to  defendant,  who 
could,  therefore,  ship  it  without  reference 
to  plaintiff."  In  People  use  of  Holmes  v. 
Sheehan,  118  Mich.  539,  77  N.  W.  88,  it  was 
agreed  that  Holmes  should  sell  Sheehan 
curbstone,  and  that  Sheehan  should  seieot 
20 
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it  at  Holmes's  y&rd,  "and  when  the  curb- 
stone was  thus  picked  out  and  delivered  to 
Sheehan  &  Co.  it  should  belong  to  Sheehan 
&  Co.  and  Holmes,  Straohan,  &  Co.  would 
have  noUiing  more  to  do  with  it."  The 
court  held  the  parties  had  agreed  when  the 
title  should  pass,  and  were  bound  by  their 
agreement.  What  are  the  facts  in  this 
case  7  Plaintiff  and  defendants  botii  lived 
in  the  state  of  New  York.  The  lumber  was 
in  charge  of  defendants'  agent  at  Cheboy- 
gan, Michigan.  They  offered  to  sell  this 
lumber  to  plaintiff,  one  quality  at  $15.50  a 
thousand  feet^  and  the  other  quality  at 
$0.50  a  thousand  feeU  It  could  not  be 
known  how  much  there  was  of  the  lumber, 
nor  how  much  there  was  of  each  of  these 
qualities,  until  the  lumber  was  inspected. 
An  inspector  was  agreed  upon,  who  was  to 
act  for  both  parties,  and  who  was  to  be  paid 
equally  by  them.  There  was  no  change  in 
the  possession  of  the  lumber.  It  still  re- 
mained under  the  control  of  Mr.  Rogers  for 
the  defendants.  It  was  in  his  possession 
when  it  was  replevined.  The  defendants  re- 
tained their  insurance  upon  lihe  lumber.  No 
notice  was  given  to  the  dock  owners  of  any 
change  of  ownership.  When  the  lumber  was 
shipiMd,  it  was  to  be  put  over  the  rail  of  the 
vessel  by  the  mdllowner,  who,  as  a  part  of 
his  contract  with  defendants,  was  to  do  this, 
and  in  doing  it  was  acting  for  the  defend- 
ants. No  payment  was  made  upon  this  lum- 
ber except  for  the  one  shipment  which  had 
gone  forward.  Applying  the  law  which  we 
nave  quoted  to  the  facts  of  this  case,  we  con- 
clude the  title  did  not  pass  to  the  plaintiff. 
Judgment  is  reversed,  and,  as  there  is  no 
substantial  oontroversy  about  the  facts,  no 
new  trial  will  be  granted. 

Iionst  J.,  did  not  sit.    The  other  Justices 
concurred. 


Emily  McWETHY,  Plff,  in  Err., 

V. 

DBTROIT,  GRAND  RAPIDS,  &  WESTERN 
RAILROAD  COMPANY. 


( 


.Mich. 
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1.  The  one  of  several  transportation 
eompanlea  actlnir  as  a  tbronflrb  line, 
TThlch  sells  a  ticket  upon  condition  that 
It  shall  not  be  responsible  beyond  Its  own  line, 
win  not  be  liable  for  injuries  caused  by 
breach  of  the  contract  by  a  steamboat  com- 
pany In  refusing  to  furnish  the  passenger 
with  a  berth. 

S.  A  steamboat  passengrer  Trbo,  upon 
beinflT  refused  a  berth  in  accordance  with 
the  transportation  contract,  elects  to  occupy 
a  couch  in  the  cabin  rather  than  pay  the 
small  additional  sum  demanded  for  the  berth, 


NoTR. — The  question  of  a  passenger^s  duty 
to  pay  a  demand  that  is  unjustifiable,  in  order 
to  avoid  Injuries  that  he  will  otherwise  receive 
by  the  carrier's  denial  of  his  rights,  has  been 
considered,  so  far  as  relates  to  the  wrongful 
ejection  of  a  passenger  for  refusing  to  pay  an 
unjust  claim  for  fare,  in  the  note  to  Sprenger  v. 
Tacoma  Traction  Co.  (Wash.)  43  L.  R.  A  706. 

^  u  a.  A, 


assumes  the    risk    of    Injury  from  so    dola^ 
through  drafts  and  insufficient  covering. 

(July  2,  1901.) 

ERROR  to  the  Circuit  Court  for  Wayn*^ 
Couttty  to  review  a  judgment  in  favor 
of  defend«uit  in  an  action  brought  to  reoover 
damages  for  injuries  resulting  from  breacb^ 
of  a  carriage  contract.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meesrs.  Baker  ft  Clark,  for  plaintiff  in* 
error: 

The  court  is  justified  in  directing  a  ver- 
dict for  defendant  on  the  ground  of  contrib- 
utory negligence^  only  ^ere  the  acts  or- 
omiseions  of  the  plaintiff  must  necessarily^ 
have  contributed  to  the  injury,  and  where^ 
the  acts  or  omissions  were  such  that  all  rea* 
somable  persons  would  agree  that  no  persoik 
of  ordinary  intelligence;,  acting  with  ordi- 
nary care,  would,  under  all  the  circumstan- 
ces, have  been  guilty  of  them. 

Becker  v.  Detroit  Citizens'  Street  R.  Co.- 
121  Mich.  586,  80  N.  W.  581;  Swohoda  v^ 
Ward,  40  Mich.  420;  Teipel  y.  Hilsendegen^ 
44  Mich.  461,  7  N.  W.  82;  Chicago  d  N.  B^ 
R.  Co,  V.  Miller,  46  Mieh.  632,  9  N.  W.  841; 
Letcia  v.  Flint  d  P,  M,  R.  Co.  54  Mich.  55,  52: 
Am.  Rep.  7»0,  19  N.  W.  744;  Palmer  v.  De- 
troit, L.dL.M.R.  Co.  56  Mich.  1,  22  N.  W^ 
88;  ataal  v.  Grand  Rapids  d  I,  R.  Co.  &T 
Mich.  239,  23  N.  W.  795;  Luke  v.  Wkeai 
Min,  Co.  71  Mich.  364,  39  N.  W.  11;  Dundas^ 
v.  Lansingf^  75  Mich.  499,  5  L.  R.  A.  143,  4^ 
N.  W.  1011;  Adams  v.  Iron  Cliffs  Co.  7S. 
Mich.  271,  44  N.  W.  270;  Breeee  v.  Powers^ 
80  Midi.  172,  45  N.  W.  130;  Engel  y.  Smithy 
82  Mich.  I,  46  N.  W.  21;  Rouw  v.  Blodgett 
d  D.  Lumber  Co.  85  Mich.  519,  13  L.  R.  A. 
728,  48  N.  W.  1092;  Craves  y.  Battle  Creek^ 
95  Mich.  266,  19  L..R.  A.  641,  54  N.  W.  757. 

None  of  the  eileged  omissioos  of  plaiisUflT' 
were  such  that  all  persons  would  agree  that 
no  person  of  ordinary  intelligeace,  acting- 
with  ordinary  oare^  would  have  been  guilty 
of  them. 

It  was  not  the  duty  of  tfie  plaintiff,  as  sl- 
matter  of  law,  to  try  to  regulate  the  arrange- 
ments of  the  boat  in  order  to  make  herself 
more  comfortable.  She  was  a  passenger  be- 
ing transported  by  a  oomman  carrier,  ant 
as  sudi  fifhe  was  not  only  under  no  obligatioi^ 
to  interfere  with  the  management  oi  the 
carrier's  vehicle,  but  she  hi^  no  right  to- 
do  so. 

Hutchinson,  Ourr.  S  654o;  Grand  Rapids 
d  I.  R.  Co.  V.  Ellison,  117  Ind.  234,  20  N.  E. 
135;  Anderson  v.  Scholey,  114  Ind.  553,  \T 
N.  K.  125. 

As  the  carrying  of  passengers  was  conduct, 
in  the  ordinary  affairs  of  life,  the  jury  wa»- 
the  proper  tribunal  to  decide. 

R^ohson  y.  North  Eastern  R.  Co,  L.  R.  2* 
Q.  B.  Div.  85;  Jackson  v.  Metropolitan  R» 
Co.  L.  R.  2  C.  P.  Div.  125. 

Mr.  Charles  MoPherson,  with  Mr.. 
Frederick  W.  Stevens,  for  defendant  iik 
error: 

The  ticket  sold  to  lihe  plaintiff  oonstitute& 
her  contract  with  the  defendant,  and  she  i» 
chargeeJ>le  with  notice  of  its  contenta.  * 
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Heffron  t.  Detroit  City  A  Co,  92  Mich, 
40«,  16  L.  R.  A.  345,  52  N.  W.  802. 

It  was  the  duty  of  the  ateoinboat  eompany 
to  pro>vi<le  comfortable  quarters  for  passea- 
gers  without  bertha,  and  it  aJone  must  re- 
spond for  damages  resulting  from  its  failure 
so  to  do.  PlaintifT's  contract  with  defend- 
ant exempted  the  latter  from  responsibility 
beyond  its  own  lineu 

With  suflicient  money  to  punshase  a  berth 
on  the  trip  from  Holland  to  Chicago  without 
serious  inconvenience  to  herself,  plaintiff 
''elected  npot  to  pay  the  75  cents"  asked  for 
a  berth,  because  she  would  have  been  left 
without  money  to  get  home,  and  because  it 
"would  have  been  paying  twice  over."  It 
was  her  duty,  if  a  berth  was  essential  to 
preservation  of  her  health,  to  purchase  a 
berth  with  the  funds  which  she  hiui  with  her. 

Frederick  v.  Marquette,  H.  d  O.  R.  Co,  37 
Mich.  342,  26  Am.  Rep.  531;  Mahoney  v. 
Detroit  Street  R.  Co.  93  Mich.  612,  18  L.  R. 
A.  335,  53  N.  W.  793;  Van  Dusan  v.  Grand 
Trunk  R.  Co.  97  Mich.  439,  56  N.  W.  848. 

Hooker^  J.,  delivered  the  opinion  of  the 
eourt: 

The  plaintiff's  husband  purchased  roiind- 
trip  tickets  for  the  plaintiff  and  their  son 
from  Detroit  to  Chicago.  It  seems  to  be 
conceded  that  these  tickets  were  purchased 
from  an  agent  of  the  defendant.  The  tickets 
oonsisted  of  several  coupons  and  provided 
for  a  continuous  passage  over  several  rail- 
way lines  and  by  steamboat*  The  husband 
testified  that  the  agent  represented  to  him 
that  these  tickets  entitled  passengers  to 
berths  on  the  steamer,  and  that  he  looked 
the  ticket  over,  and  did  not  remember  of  see- 
ing any  red-ink  marks  upon  it.  The  plain- 
tiff testified  thait  the  tidcets  called  for  berths, 
but,  on  presenting  them  to  the  purser  and 
asking  for  berths,  he  told  her  she  would  hare 
to  pay  extra  for  them,  whereupon  she  decided 
to  take  no  berth,  and  lay  on  a  couch  in  the 
eabin  all  night,  both  going  and  oominf.  Hie 
parser  tore  off  her  berth  tickets,  and  kept 
them.  The  plaintiff  offered  in  evidence  a 
copy  of  the  ticket  sold  to  her  husband  for 
plaintiff's  use.     It  was  as  follows: 

Detroit,  Lansing,  &  Northern  Railroad 
Szcureion  Ticket.  Grood  for  one  first-class 
passaee,  station  stamped  on  back,  to  Chi- 
laago,  Illinois,  and  return,  when  officially 
dated,  stamped  on  back  hereof,  and  pre- 
sented with  coupons  attached.  Subject  to 
the  following  conditions :  In  oonsiderBution 
ci  the  reduced  rate  at  which  this  ticket  is 
aold,  the  purchaser  agrees  to  and  with  the 
several  companies  over  whose  lines  this  tick- 
et entitles  him  to  be  carried,  as  follows,  to 
wit:  (First)  That  in  selling  this  tidcet 
and  checking  baggage  hereon  'Uiis  company 
acts  as  agent,  and  is  not  responsible  beyond 
its  own  line.  (Second)  That  any  altera- 
tion whatever  of  this  ticket  renders  It  void ; 
that  the  coupons  belonging  to  it  will  not  be 
received  for  passage  if  detached.  (Third) 
That  for  the  going  journey  it  is  good  for  con- 
tinuous passage  onlv,  and  not  later  than 
following  date  of  sale  as  stamped  on  back 
65L.  R.  A« 


hereof.  (Fourth)  That  it  will  be  valid  only 
for  continuous  passage  returning,  and  not 
later  than  October  8th,  1898.  (Fifth)  That 
baggage  liability  is  limited  to  wearing  ap> 
parel,  not  exceeding  $100  in  value.  (Sixth) 
That  the  purchaser  will  not  hold  any  of  the 
lines  named  in  this  ticket  liable  for  damages 
on  account  of  any  statement  not  in  accord- 
ance with  this  contract^  made  by  any  em- 
ployee  of  said  lines.  (Seventh)  That  it  is 
especially  agreed  and  understood  by  the  pur- 
diaser  tiiat  no  agent  or  employee  of  any  lines 
named  in  this  ticket  has  any  power  to  alter, 
modify,  or  waive  in  any  manner  any  of  the 
conditions  named  in  this  contract.  ( Eighth  > 
That,  unless  all  the  conditions  of  this  ticket 
are  fully  complied  with,  it  shall  be  void,  and 
the  conductor  of  either  companies  over  which 
tliis  ticket  reads  may,  upon  its  presentation, 
take  it  up,  and  collect  full  fare.  George  De 
Haven,  General  Passenger  Agent. 

Detroit,  Lansing  &  Northern  Railroad 
(276). 

Detroit,  Lansing  &  Northern  Railroad: 
Grand  Rapids  to  station  stamped  on  baek, 
on  conditions  named  in  contract. 

o  Punch  star.  2654  z.  Firstrclass.  This 
check  not  good  if  detached.  [And  on  the 
margin  marked:]  Destination:  Chicago  and 
return. 

Detroit)  lAnsing  &  Northern  Railroad. 
181.  Ohicaso  &  West  Michigan  Railway. 
Holland  nr  Ottawa  Beach  to  Grand  Rapids, 
on  conditions  named  in  contract. 

o  Punch  star.  2654  x.  First-class.  This 
check  not  good  if  detached.  [On  margin:] 
Destination:     Chicago  and  return.     10.     lU 

Debroit»  Jjansing  &  Northern  Railroad. 

Holland  &  Chicago  Transportation  Com- 
pany, Chicago  to  Holland  or  Ottawa  Beach. 
Berth  and  meals  extra  [stricken  out  in  red 
ink].  .On  c(Aiditions  named  in  contract. 
[On  margin :  ]  Chicago  and  return.  2654  x. 
First-class.  This  ch^k  is  not  good  if  de- 
tached. 

Detroit.  Lansing  &  Northern  Railroad. 

Holland  dt  Chicago  Transportation  Com- 
pany.  Holland  or  Ottawa  Beach  to  Chicago, 
itorth  and  meals  extra  [stricken  out  in  red 
ink].  On  oonditions  named  in  contract  2654 
X.  Rrst-dass.  This  check  not  good  if  de- 
tached.    [On  margin:]    Chicago  and  return. 

Detroit,  Lansing,  &  Northern  Railroad. 
181.  Chicago  &  West  Michigan  Railway. 
Grand  Rapids  to  Holland  or  Ottsiwa  Beacm, 
on  conditions  named  in  contract. 

o    Punch  star.    .    •    . 

2654  X.  First-dass.  This  check  not  good 
if  detached. 

Destination  [on  margin] :  (Chicago  and 
return. 

Detroit^  Lansing  &  Northern  Railroad. 
276. 

Detroit,  Lansing  &  Northern  Railroad. 
Station  stamped  on  back  to  Grand  Rapids, 
on  conditions  named  in  contract. 

o     Puncii  star.     .    .     . 

2654  X.  First-dass.  This  check  not  good 
if  detached.  [On  .margin:]  Destination: 
Chicago  and  return. 

[Uixler  each  one  of  these  is  "D..  L.  &  N., 
C.  &  VV.  M.,  T.,  R.  H.  &  C.  T.  Co."] 
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Detroit)  Laiising  &  Northern  Railroad, 
Omnibus  transfer. 

C.  &  W.  M.  Ry.  station  [Holland]  to  H. 
&  C.  T.  Co.'s  dock. 

[Holland]  on  conditions  named  in  con- 
tract. [On  margin:]  Destination:  Chicago 
and  return. 

Detix»it,  Lansing  &  Northern  Railroad, 
Omnibus  transfer.  H.  &  C.  T.  Co.'s  dock 
[Holland]  to  C.  &  W.  M.  Ry.  station  [Hol- 
land], on  conditions  named  in  contract,  o 
2654  X.     First-class. 

This  check  not  ^ood  if  detaohed.  [On 
margin:]  Destination:  Chicago  and  re- 
turn. 

On  the  back  of  esucfb.  oi  tlhe  coupons  la 
marked :     **Detroit  A." 

Testimony  w«s  introduced  tending  to  show 
that  the  plaintiff  suflTered.  from  cold  owing 
to  want  of  covering,  and  the  fact  that  the 
caJbin  door  stood  open  during  a  cold  and 
stormy  ndght,  and  that  she  suffered  from 
rheunifatism  and  other  illness  in  oonsequence 
thereof.  It  was  shown  that  she  had  money 
enough  to  have  paid  for  her  berth,  but  ex- 
pectm  to  put  it  to  other  uses.  She  was  ffo- 
ing  to  visit  her  sister  for  about  three  weeks, 
The  court  directed  a  verdict  for  the  defend- 
ant, holding  that  she  did  not  use  ordinary 
oare  to  protect  hersdf  by  trying  to  avoid 
drafts  or  shut  the  door,  or  by  paying  the 
cost  of  a  berth,  and  afterwards  asking  to 
be  repaid  if  she  was  entitled  to  it.  We 
think  the  court  might  have  added  that  if, 
OS  the  witness  testified,  her  ticket  entitled 
her  to  berths,  and  tlie  purser  refused  them 
to  her,  the  wronff  was  not  that  of  this  de- 
fendant, who  sold  the  ticket.  Moreover,  the 
ticket  shows  upon  its  face  that  it  was  sold 
at  «  reduced  fare,  upon  conditions  printed 
thereon,  that  the  defendant  acted  merely  as 
agent,  and  was  not  responsible  beyond  its 
own  line,  and  that  the  purchaser  should  not 
hold  any  of  the  lines  named  lia«ble  for  dam- 
ages on  account  of  any  statement  not  in  ac- 
cordance with  this  contract,  made  by  any 
employee  of  said  lines.  There  was  ample 
opportunity  for  the  plaintiff  and  her  hus- 
band to  read  and  understand  these  condi- 
tions before  she  started  on  her  trip.  She 
sftw  fit  to  take  the  risk  of  oooupying  the 
couch,  rather  than  to  pay  the  small  sum 
demanded  for  a  berth,  and  should  be  held  to 
tntye  accepted  the  risk. 

The  judgment  is  affirmed, 

Montsomery,  Ch.  J.,  did  not  sit.  The 
other  Justices  concur. 


Anna  liEE 

V. 

atj  of  PORT  HURON,  P?/f.  in  Err. 

( Mich ) 

The  rtdlair  ot  m.  bicycle  upon  a  nidC' 


frallc  is  not  an  unlawful  act  at  the  common 
law. 

2.  Charter  poorer  to  reiralate  the  a«e 
of  slde^valks  authorizes  an  ordinance  per- 
mitting the  riding  of  bicycles  on  them  where 
such  act  will  not  amount  to  a  nuisance. 

3.  One  rldinff  a  bicycle  on  a  •ide^rallc 
^'Ith  due  care  under  authority  of  the  mu- 
nicipality may  recover  from  it  for  injuries 
caused  by  the  sidewalk  not  being  in  reason- 
able repair  for  the  ordinary  uses  for  which 
sidewalks  are  constructed. 

(October  22,  1901.) 

ERROR  to  the  Circuit  Court  for  St.  Qalr 
County  to  review  a  judgment  in  favor 
of  plaintitf  in  an  action  brought  to  recover 
damages  ^or  personal  injuries  alleged  to 
have  resulted  from  4k  defective  sidewalk  in 
the  defendant  city.    Affirmed, 

Statement  by  Ghrant,  J.: 

The  following  are  the  stipulated  facts: 
Pladntifr  was  injured  while  riding  on  her  bi- 
cycle upon  a  sidewalk  of  the  defendant  city. 
The  city  passed  an  ordiniLnoe  licensing  bi« 
cyclists  to  ride  upon  the  sidewalks  of  certain 
streets  under  certain  restriotions,  they  first 
paying  a  fee  and  procuring  a  license  there- 
for. Plaintiff  had  compliMl  with  this  ordf- 
nance,  and  was  in  the  exeroise  of  due  oare 
when  the  accident  occurred.  The  sidewalk 
was  defective,  and  the  city  had  notice  of 
such  defect  in  time  to  repair  it.  The  stipu- 
lated fa^ts  do  not  state  what  the  defect  was. 
The  declaration  charges  thai  plaintiff,  in 
turning  to  the  right  to  allow  a  footman  to 
pass,  her  bicycle  went  near  the  end  of  a 
pdank,  which  ran  crosswise  of  the  walk,  and 
was  so  rotten  and  loose  that  it  tipped  up, 
and  caused  her  to  fail.  The  court  directed 
a  verdict  for  the  plaintiff,  the  stipulated 
amount  oi  damages  being  $100. 

Messrs.  Beaoh  ft  Benediet,  with  Mr, 
I«ineoln  Avery,  for  plaintiff  in  error : 

This  court  has  treated  the  bicycle  as  a  ve- 
hicle, and  the  rider  as  entitled  to  the  same 
remedies  as  one  riding  in  a  wagon. 

Leslie  v.  Grand  Rapids,  120  Mich.  28,  78 
N.  W.  886;  Lauder  v.  Bt.  Clair  Twp.  125 
Mich.  479  86  N.  W.  4. 

Riding  a  bicycle^  as  a  vehicle,  on  a  side- 
walk, is  an  unlawful  axst  ait  common  law. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  20  ;*  Mer- 
cer V.  Corbin,  117  Ind.  450,  3  L.  R.  A.  221,  20 
N.  E.  132. 

The  charter  does  not  expressly  confer  the 
right  to  pass  the  ordinance  in  question.  It 
makes  no  mention  of  bicycles  or  licenses  to 
use  the  sidewalks. 

People  V.  Armstrong,  73  Midi.  288,  2  L. 
R.  A.  721.  41  N.  W.  276. 

All  ordinances  which  are  in  conflict  with 
the  general  law  of  the  state  must  be  e.x- 
pressly  authorized  by  bharter^  and  if  not 
so  granted  are  void. 

Elliott.  Mun.  Corp.  5  227;  1  Dill.  Mun. 
Corp.  t|  319;  Burg  v.  Chicago,  R.  I.  d  P.  R. 


NOTB. — As  to  liability  of  municipality  for  In- 
Jury  to  tricycle  rider  on  sidewalk,  see,  in  this 
series,  Wheeler  v.  Boone  (Iowa)  44  L.  R.  A.  821. 

66  L.  K.  A. 


As  to  law  govepnlng  bicycles  generally.  s<*e 
Taylor  v.  Union  Traction  Co.  (Pa.)  47  L.  R.  A. 
280,  and  note. 
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Co.  90  Iowa,  106,  67  N.  W.  680;  Meyers  ▼. 
Chicago,  R,  L  A  P.  R.  Co,  57  Iowa,  555,  42 
Am.  Rep.  50,  10  N.  W.  896;  Kaizenherger  v. 
Lawo,  90  Tenn.  235,  13  L.  R.  A.  235,  168. 
W.  61 1 ;  Anderson  v.  IFellin^^on,  40  Kan.  173, 
2  li.  R.  A.  110,  19  Pac.  719;  CaMon  v.  Hist, 
D  Ohio  St.  439;  Rohinson  v.  Franklin,  1 
Humph.  15)},  34  Am.  Bee  625;  Burlington  ▼. 
J^cUar,  18  Iowa,  59;  Boufhport  v.  Ogden,  23 
Coon.  1:^. 

No  aesiunption  can  be  indulged  tbat  the 
legislature  intended  that  aa  ordinaooe 
paiBsed  by  the  city  flhould  be  superior  to,  or 
take  the  place  odf,  the  general  law  of  tiie 
■tate  upon  the  eame  subject. 

Elliott,  Mun.  Corp.  p.  199;  Wales  y.  Lyon, 
2  Mich.  283. 

Mr.  Henry  A.  Babeock,  for  defendant 
in  error: 

The  bicycle  orddnaoce  has  the  force  of  a 
statute  permitting  the  use  of  and  riding  bi- 
qrcles  on  certain  sidewalks  of  defendant  city. 

Purple  v.  Greenfield,  138  Mass.  1 ;  Reg.  v. 
Matkias,  2  Fost.  &  F.  570. 

Riding  a  bicycle  upon  a  sidewalk  is  lawful 
at  oommom  law. 

Lechner  v.  THevoa/rk,  19  Misc.  452,  44  N.  Y. 
Supp.  556 ;  4  Am.  k  Eng.  £n^  Law,  p.  23. 

The  only  obligaibioa  tthe  city  is  imder  is 
that  created  by  the  frtaite  st»tu!te,  i.  e.,  to 
keep  its  sidewalks  in  a  ooKkdition  reasonably 
ilt  and  sale  for  travel. 

A  bicycle  ia  a  vehicle  havine  a  sjAere  pe- 
ottliar  to  itself.    It  is  not  lisiUe  to  pay  toll. 

Murfin  V.  Detroit  A  E.  PL  Road  Co.  113 
Mich.  675,  38  L.  R.  A.  198,  71  N.  W.  1108; 
Lechner  v.  Ifewark,  19  Mi«c  452,  44  N.  Y. 
Snpp.  556. 

It  has  been  treated  differently  from  other 
vehicles  in  its  uee  of  sidewalks. 

4  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  17. 

Grant,  J.,  delivered  tbe  opinion  of  the 
eourt: 

The  statute  (Comp.  Laws,  S  3441)  re- 
qoii^es  sidewalks  to  be  kept  in  reaeonable  re- 
pair, and  in  a  condition  reasonably  safe  and 
fit  for  travel.  A  failure  on  the  part  of  a 
municipality  to  k^  them  in  such  repair  en- 
tails upon  it  liability  for  injuries  sustained 
by  the  traveler  -who  is  in  the  exeroise  of  due 
care.  While  a  bicyde  is  a  vehicle,  it  is  not 
one  to  be  daased,  in  all  its  meUiods  of  use, 
witii  other  vehicles  drawn  by  animal  or  me- 
chanical power.  This  distinction,  is  clearly 
recognized  and  pointed  out  in  Murfin  v.  De- 
troit A  E.  PI,  Road  Co.  113  Mich.  675,  38  L. 
R.  A.  198,  71  N.  W.  1108.  To  ride  a  bi- 
cycle upon  a  sidewalk  may  not  be  a  nui- 
Bance.  where  to  drive  a  horse  and  w«igon 
upon  it  would.  A  baby  carriage  is  a  vehicle, 
hut  is  not  a  nuisance  upon  either  streets 
or  sidewalks.  The  riding  of  a  Ucycle  upon 
a  sidew^Llk  is  not  an  unlawful  act  at  the 
common  law.  Counsel  for  defendant  cite 
Mercer  v.  Corbtn,  117  Ind.  450,  3  L.  R.  A. 
221,  20  K.  E.  132,  cited  also  in  4  Am.  & 
Gog.  Enc.  Law,  2d  ed.  p.  20,  in  eupport  ol 
55L.R.  A. 


the  proposition  that  it  Is.  The  decision 
does  not  austaan  that  contention,  but  is 
ba«ed  upon  a  statute  making  it  "unlawful 
for  any  person  to  ride  or  drive  upon  the 
•  .  .  sidewalk  of  any  town  or  village,  or 
upon  any  similar  sidewalk  for  the  usie  of 
foot  passengers  by  the  side  of  any  public 
hdghivuy  in  tins  state  unless  in  the  necessary 
act  of  crossing  the  same."  [Horner's  Anno. 
Stat.  (Ind.)  f  3361.]  One  riding  a  bicycle 
occupies  no  more  space  than  he  would  in 
walking.  With  proper  care  and  proper 
warning,  there  is  no  danger  of  oollision  with 
foot  paesengers,  or  any  others  lawfully  ua* 
ing  the  sidewalks.  The  charter  of  the  de- 
fendant expressly  confers  upon  the  common 
council  the  entire  cootrol  over  the  screeta 
and  sidewalks,  and  the  power  "to  rebate 
the  use  thereof."  Whait  wiould  be  a  nuisance 
upon  a  sidewalk  continually  crowded  with 
foot  passengers  would  not  be  a  nuisance 
upon  a  sidewalk  where  there  was  little 
travel.  The  bicycle  Imls  become  almost  a  ne- 
cessity for  the  use  of  workmen,  clerks,  and 
others  in  going  to  and  from  their  places  of 
work.  Where  the  streets  are  unpaved,  they 
are  oftentimes  impaesable  for  the  bicycle^ 
and  it  is  entirely  proper  for  municipalities 
to  permit  and  regulate  the  uee  of  the  side- 
walks in  such  cases.  Under  the  b^oad  power 
conferred  by  the  charter  upon  the  defendant, 
it  is  doithed  with  the  right  to  permit  this 
use  of  the  sidewalks.  Such  use  is  sustained 
in  LeohnerY.  Neiodrk,  19  Misc.  452,  44  N.  T. 
Supp.  556,  and  Purple  v.  Greenfield,  138 
Maes.  1.  It  should  be  borne  in  mind  that  in 
this  decision  we  carry  the  doctrine  no  fur- 
ther than  was  done  in  Leslie  v.  Grand  Rap* 
idSy  120  Mich.  28,  78  N.  W.  885,  where  we 
held  that  the  measure  of  duty  imposed  by 
the  statute  upon  muniripalitiee  included  or- 
dinary  vehicles,  and  did  not  require  thai 
the  streets  should  be  so  ooDstructed  and  re- 
paired as  to  include  eafety  to  bicycles.  It 
was  held  sufiicient  in  thut  case  if  the  bi^h- 
way  was  in  rcasonshle  repairr  for  the  passing 
of  ordinary  vehicles,  thougti  it  nnght  be  dan- 
gerous for  bicycles.  So,  in  thie  case,  we 
must  aasume  that  the  sidewalk  was  not  in 
reasonable  repair  for  the  ordinary  usee  for 
which  sidewalks  were  constructed.  There 
might  be  a  defect  in  a  sidewalk  similar  to 
the  defect  in  a  street  in  that  caee,  which 
would  involve  no  danger  to  a  traveler  on 
foot,  but  might  involve  danger  to  one  riding 
a  bicyde  over  it.  If  a  walk  were  oon- 
structed  of  planks  running  lengthwise,  the 
planks  might  b6  so  far  apart  as  to  permit 
the  tire  of  a  wheel  to  be  caught  in  the  open- 
ings, and  cause  the  rider  to  fall,  while  it 
would  be  entirdy  safe  for  pedestrians.  Or 
there  might  be  a  depreseion  in  a  cement 
walk,  entirely  safe  for  pedestrians,  but  un- 
safe for  bicnrdists.  Such  conditions  would 
be  controlled  by  Leslie  v.  Grand  Rapids* 
Judgment  affirmed. 

The  other  Justices  coneor. 
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1«  Mere  failure  to  pre-vent  children 
from  croMalnir  prl-vate  property*  fur- 
ther than  to  keep  up  the  fences,  does  not 
amount  to  an  Invitation  or  license  for  them 
to  do  so,  so  as  to  prevent  them  from  being  re- 
garded as  trespassers  in  case  they  are  injured 
while  there. 

a.  The  rule  that  a  landoTrner  la  under 
no  obllflratlon  to  nse  care  to  protect 
trespassers  on  his  property  is  applicable  in 
case  of  children  of  tender  years. 

9m  A  lando^mer  ^nrho  maintains  on  hlri 
property  an  unused  bulldlnir  eontaln- 
inff  a  water  wheel,  to  reach  which  for 
purposes  of  amusement  children  have  broken 
through  the  wall,  is  under  no  obligation  to 
use  care  to  make  the  premises  safe  for  them, 
or  for  one  who,  hearing  cries  of  distress,  en- 
ters the  building  to  rescue  a  child  who  has 
been  caught  and  injured  by  the  wheel,  so  that 
■uch  person  cannot  hold  the  landowner  lia- 
ble for  injuries  received,  while  so  engaged, 
through  the  unsafe  condition  of  the  premises. 

{Monigomenf,  OK  J.,  and  Moore,  J,,  dUteni.) 
(October  22,  1901.) 

i 

ERROR  to  the  Circuit  Caiut  for  Mar- 
quette County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought  to 
reoover  daanages  for  peraoonl  injuries  al- 
leged to  have  been  caused  bj  defendants'  neg- 
ligence.    Affirmed. 

The  facte  are  stated  in  the  opinions. 

Messrs.  E.  J.  Mapee  and  J.  L.  Heffer- 
nan,  with  Mr,  T.  J.  Dimdoii,  for  plainUfiF 
in  error: 

The  rule  that  when  a  mere  liceneee»  an 
adult,  enters  the  premises  of  the  Hcenisoir,  in- 
duced by  mere  curioeity,  peraonal  pleasure, 
or  convenience,  and  not  hv  the  personal  invi- 
tation of  the  licensor  or  t^  his  employment, 
the  licensor  is  not  liable  for  damases  for  in- 
juries to  the  person,  caused  by  his  passive 
negligence,  does  not  apply  to  personal  inju- 
ries to  children  osAised  by  the  licensor  hav- 
ing left  open,  exposed,  and  unguarded,  on 
his  land,  a  dangerous  machine,  so  that  chil- 
dren attracted  to  it  and  tempted  to  inter- 
meddle with  it,  by  their  natural  instincts, 
mdght  be  killed  or  maimed.  The  appear- 
ance of  the  machine  is  equivalent  to  an  ex- 
press invitation  by  the  owner,  to  the  child, 
to  meddle  and  play  therewith. 

1  Thonip.  Neg.  p.  304;  Wharton,  N^.  860; 
Harriman  v.  Pittsburgh,  C.  d  Bt.  L.  R.  Co. 
45  Ohio  St.  11,  12  N.  E.  451;  (TM alley  v.  8t. 


Paul,  M.  d  M\  R.  Co.  43  Minn.  289,  45  N.  W. 
440;  Osage  City  v.  Larkin,  40  Kan.  206,  2  L. 
R.  A.  56,  19  Pac  658 ;  Sioux  City  d  P.  R.  Co. 
V.  Stout,  17  Wall.  657,  21  L.  ed.  745;  Keffe 
V.  Uilvcaukee  d  St.  P.  R.  Co.  21  Minn.  207; 
Powers  V.  Harlow,  53  Mich.  515,  51  Am. 
llep.  154,  19  N.  W.  257 ;  Baker  v.  Flint  d  P. 
M.  R.  Co.  68  Mich.  94,  35  N.  W.  856;  McCa- 
hill  V.  Detroit  City  R.  Co.  96  Mich.  158,  55 
N.  W.  668. 

When  the  action  is  brought  by  the  child, 
parental  negligence  will  not  bar  recovery. 

Battishill  v.  Humphreys,  64  Mich.  508,  31 
N.  W.  894 :  Keyser  v.  Chicago  d  O.  T.  R.  Co. 
66  Mich.  397,  33  N.  W.  867;  Shippy  v.  Au 
Sable,  85  Mich.  293,  48  N.  W.  584;  Mullen 
V.  Owosso,  100  Mich.  106,  23  L.  R.  A.  693, 
58  N.  W.  603. 

If  the  child  Elisabeth  ooold  hare  recovered 
had  she  suffered  serious  injury,  it  neces- 
sarily follows  thai  plaintiff,  attracted  by 
her  cries  for  help  and  going  to  her  assist- 
ance, can  reoover  damages  for  injuries  re- 
ceived by  her  in  rescuing  her  sister  from  her 
perilous  situation. 

Maryland  Steel  Co.  t.  Mamey,  88  Md.  482, 
42  L.  R.  A.  842,  42  Atl.  60;  Berg  v.  Oreat 
Northern  R.  Co.70  Minn.  272, 73  N.  W.  648 ; 
Rajnowski  t.  Detroit,  B.  C.  d  A.  R.  Co.  74 
Mich.  20,  41  N.  W.  847,  78  Mich.  681,  44  N. 
W.  335. 

Unless  the  evidence  of  contributory  negli- 
^noe  is  so  clear  as  to  leave  no  room  for 
doubt  in  an  impartial  mind,  the  question  is 
for  the  jury. 

Pou^ell  V.  Ashland  Iron  d  Steel  Co.  98 
Wis.  35,  73  N.  W.  673;  Marcof*  v.  Mar- 
quette,  U.  d  O.  R.  Co.  47  Mich.  7,  10  N.  W. 
53. 

In  the  case  of  children  of  tender  years  it 
beoomes  more  and  more  a  question  for  the 
jury  to  decide. 

Wright  v.  Detroit  G.  H.  d  M.  R.  Co.  77 
Mich.  123,  43  N.  W.  766;  King  v.  Ford  River 
Lumber  Co.  93  Mich.  172,  53  N.  W.  10; 
±rcher  v.  Ft.  Wayne  d  E.  R.  Co.  87  Mich. 
106,  49  N.  W.  488;  Poicer  y.  Harlow,  57 
Mioh.  113,  23  N.  W.  606. 

Messrs.  Clark  Sc  Pearl,  for  defendants  in 
error: 

The  defendants  owed  no  duty  to  plaintiff. 
She  was  a  trespasser. 

Hargreaves  v.  Deacon,  25  Mich.  1;  Batti- 
sMll  V.  Humphreys,  64  Mich.  505,  31  N.  W. 
894;  Powers  v.  Harlow,  53  Midi.  507,  51 
Am.  Rep.  154,  19  N.  W.  257 ;  Illinois  C  R. 
Co.  v.  Godfrey,  71  111.  606,  22  Am.  Rep.  112. 

If  the  child  is  not  able  to  judge  for  itself 
whether  or  not  the  place  ^is  one  of  danger,  it 
is  the  duty  of  its  parents,  or  those  having 
charge  of  it,  to  judge  for  it;  and  if  they  neg- 


NoTB. — For  other  cases  In  this  series  as  to 
liability  for  maintaining  uion  private  premises 
dangerous  attractions  for  children,  see  Penso 
V.  McCormIck  (Ind.)  9  L.  R.  A.  313;  Rodgers  v. 
Lees  (Pa.)  12  L.  R.  A.  216 ;  Barney  v.  Hannibal 
ft  St.  J.  R.  Co.  (Mo.)  26  L.  R.  A.  847 ;  Missouri, 
K.  St  T.  R.  Co.  V.  Edwards  (Tex.)  82  L.  R.  A. 
825;  Siddall  v.  Jansen  (III.)  89  L.  R.  A.  112; 
0*Leary  v.  Brooks  Elevator  Co.  (N.  D.)  41  L.  R.* 
A.  677 ;  Biggs  v.  Consolidated  Barb-Wire  Co. 
<Kan.)  44  L.  R.  A.  655;  and  Kopplekom  v.  Coi- 

56  li.  R.  A. 


orado  Cement  Pipe  Co.  (Colo.)  54  L.  R.  A.  284, 
with  footnote  containing  cases  as  to  liability 
for  maintaining  dangerous  ponds,  turntables, 
etc.,  causing  injury  to  children. 

As  to  contributory  negligence  In  voluntarily 
Incurring  danger  to  rescue  another,  see  Corbln 
V.  Philadelphia  (Pa.)  49  L.  R.  A.  715,  and 
note:  West  Chicago  Street  R.  Co.  v.'  LIderman 
(III.)  62  L.  R.  A.  666 ;  and  Becker  v.  Louisville 
4  N.  B.  Co.  (Ky.)  63  L.  R.  A.  267. 
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Hect  tiu«  duty,  their  blame  must  be  imputed 

Xo  it>  and  suifered  by  it. 

Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
JDec  273;  Mangam  v.  Brooklyn  R.  Co.  38  N. 

Y.  455,  98  Am.  Dec.  66;  Ihl  v.  Forty-Second 

Street  d  G.  Street  Ferry  R.  Co.  47  N.  Y. 

317,  7  Am.  Rep.  450;  Lynch  v.  Smith,  104 

Mass.  52,  6  Am.  Rep.  188. 

There  must  be  some  oofntract  relation — 

some  duty  owing — in  order  to  make  one  li- 
vable for  an  injury  to  a  chiJd  oaused  by  its 

wandering  upon  his  property,  through 
~the  cflxelessnege  and  neigligence  of  its  pa> 
'Ten Is  in  not  looking  after  it. 

Harffj'eavea  v.  Deacon,  26  Mich.  1 ;  Powers 
-r.  Harlow,  63  Mioh.  507,  61  Am.  Rep.  154,  19 

JJ.    W.    257;  Battishill    ▼.  Humphreys,  64 

Mich.  505,  31  N.  W.  894;  Early  v.  Lake 
Jihore  d  M,  B,  R,  Co.  66  Mich.  351,  33  N.  W. 
-«13;  Baker  v.  Flint  d  P.  M.  R.  Co.  68  Mich. 
i)4,  35  N.  W.  836 ;  Chicago  d  N.  W.  R.  Co.  ▼. 
JSmith,  46  Mich.  509,  41  Am.  Rep.  177,  9  N. 

W.  830. 

Children  may  be  guilty  of  contributory 
oiegligence. 

Ecliff  V.  Wabash,  St.  L.  d  P.  R.  Co.  64 

Jlicti.  196,  31  N.  W.  180;  Messenger  v.  Den- 

nie,  137  Mass.  197,  50  Am.  Rep.  295;  Mas- 
ser  V.  Chicago,  R.  I.d  P.  R.  Co.  68  Iowa,  602, 

:27  N.  W.  778;  Chicago  d  2V'.  W.  R.  Co.  v. 
^mith,  46  Mich.  604,  41  Am.  Rep.  177,  9  N. 

W.  830;  Central  Branch  Union  P.  R.  Co.  v. 

Benigh,  23   Kan.    347,    33   Am.    Rep.    167; 

Nagle  t.  Allegheny  Valley  R.  Co.  88  Pa.  35, 
-22  Am.  Rep.  413;  Holly  v.  Boston  Oaslight 
-Co.  8  Gray,  131,  69  Am.  Dec.  233;  Adams  v. 
-i^ar lisle,  21  Pick.  146;  White  v.  Winnisim- 
inet  Co.  7  Cush.  166;  2  Greenl.  Ey.  §  473; 
Mutterfield  v.  Forrester,  11  East,  60;  Smith 
^.  Smith,  2  Pick.  621,  13  Am.  Dec  464. 

Hooker,  J.,  delivered  4^e  opinion  of  the 
>court: 

The  Bice  Manuliacturing  Company  is  an 
-existing  oorporatioo,  whioh  formerly  oe.rried 
-on  a  manufacturing  business  at  Marquette. 
Its  plant  has  been  shutdown  for  some  years. 
Among  other  structures,  it  oiwned  a  small 
punvp  house,  located  u]>on  ground  owned  by 
a  railroad  company,  under  an  arrangement 
beAiween.  them.  In  the  house  was  a  small 
overshot  water  wheel.  The  plain^biff,  a  girl 
between  twelve  and  thirteen  years  of  age, 
was  in  the  habit  of  passing  this  pump  house 
-<m  the  way  to  aebooll,  with  her  brothers  and 
sisters,  going  across  lots  throug^h  the  field, 
^because  it  was  nearer.  For  some  time  pre- 
vious to  the  time  of  the  aodd^it  through 
irbich  plaintiff  received  her  injury,  a  hole 
^existed  in  the  frtone  wall  of  the  house  indos- 
iBg  the  wheel,  through  which  c>hildren  went 
to  pl&y  on  the  wheel.  What  evidence  there 
is  on  the  subject  justifies  the  inference  that 
ipt  was  made  by  the  children,  «uid  from  time 
^o  time  enlarged,  by  tearing  out  the  stone  of 
which  the  wall  weub  built,  for  the  purpose  of 
<«iitr7  to  the  wheel.  On  the  day  in  question 
the  brothers  of  plaintiff  on  their  way  from 
•school  crawled  through  this  hole,  and, 
snoanting  the  wheel,  were  able  by  their 
^weight  to  torn  the  wheel  part  way  round 
-and  back.  A  younger  sister,  aged  eight 
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years,  got  caught  between  the  wheel  and  the 
wheel  pit.  The  plaintiff  hearxi  her  screams, 
and  went  throoigh  the  hole  to  her  suooor,  ancL 
aided  in  rescudng  herj  and  wus  heraelf  in- 
jured. Suit  was  brought  against  the  corpo- 
ration and  two  of  its  directors,  and  the  neg- 
ligence alleged  was  in  permitting  the  wheel  « 
to  remain  ti^ere,  accessible  to  dhildren.  The 
court  directed  a  verdict  in  favor  of  the  di- 
rectors, and  allowed  the  jury  to  determine 
the  liabiility  of  the  corporation,  against 
which  they  rendered  a  verdict  for  $5,000. 
From  a  judgmeaut  in  favor  of  the  directors, 
the  plaintiff  has  appealed.  The  only  error 
assigned  is  the  direction  to  return  a  verdict 
in  favor  of  the  directors. 

The  testimony  shows  that  the  buildings  of 
the  Bice  Manufacturing  Company  were  upon 
land  owned  by  the  railroad  company,  and 
that  such  land,  together  with  the  railroad, 
consisting  of  several  tracks,  was  fenced.  The 
plaintiff  was  not  shown  to  have  been  invited 
upon  the  premises,  but  'there  is  testimony 
from  which  the  jury  might  reasonably  con- 
clude that  children  were  in  the  habit  of 
crossing  the  land  of  the  defendant  company 
and  the  railroad,  and  that  neither  company 
took  steps  to  prevent  it^  further  than  to 
keep  up  the  fences.  It  is  oootended  that 
this  amounted  to  an  invitation  or  license, 
but  we  think  not^  Mere  toleration  of  a  tres- 
pass does  not  alone  constitute  a  license  even, 
certainly  not  an  invitation.  Thomp.  Neg. 
2d  ed.  §  1050,  note.  The  pedestrians  who 
insist  upon  risking  their  lives  by  making  a 
footpath  of  a  railroad  track,  and  others  who 
habitually  shorten  distanxxs  by  making  foot- 
paths across  the  corners  of  village  lots,  are 
none  the  less  trespassers  beoause  the  owners 
do  not  choose  to  resent  such  intrusion,  and 
be  to  the  expense  and  trouble  of  taking  ef- 
fective measures  to  prevent  it.  There  is  no 
nK>re  lawless  class  than  children,  and  none 
more  annoyingly  resent  an  attempt  to  pre- 
vent their  trespasses.  The  average  citizen 
has  learned  that  the  surest  way  to  be  over- 
run by  children  is  to  give  them  to  under- 
stand that  their  presence  is  distasteful. 
The  consequence  is  that  they  roam  at  will 
over  private  premises,  and  as  a  rule  this  is 
tolerated  so  long  as  no  damage  is  done.  The 
remedy  which  tSe  law  affords  for  the  trifling 
trespasses  of  children  is  inadequate.  No 
one  ever  thinks  of  suing  them,  and  to  at- 
tempt to  remove  a  crowd  of  boys  from  pri- 
vate premises  by  gently  laying  on  of  hands, 
and  ueing  no  more  force  than  necessary  to 
put  them  off,  would  be  a  roaring  farce,  with 
ail  honors  to  the  juveniles.  For  a  corpoara- 
tion  with  an  empty  treasury  J  and  over- 
whelmed with  debt,  to  be  required  to  be  to 
the  expense  of  preventing  children  from  go- 
ing across  its  lots  to  school,  lest  it  be  said 
that  it  invited  and  licensed  them  to  do  so,  is 
to  OUT  minds  an  unreasonable  proposition. 
As  to  this  question  of  license  or  invitation, 
there  is  no  difference  between  children  and 
adults.  In  the  case  of  Sturgis  ▼.  Detroit  O. 
H.  d  M.  R.  Co.  72  Mich.  619,  40  N.  W.  914, 
Mr.  Justice  Campbell  said,  "It  is  impracti- 
cable Ui  keep  off  trespassers  from  an  open 
trade,  and  all  who  go  upon  it  do  so  on  thedr 
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own  risk  at  such  daogers  as  4ure  incadent  di- 
rectly to  such  use."  See  also  O'Neil  v.  Du- 
luth,  S,  8.  dA.  R,  Co,  101  Mich.  437,  60  N. 
W.  836.  In  Clark  v.  Michigan  C.  R,  Co.  113 
Mich.  24,  71  N.  W.  327,  it  was  contended 
thai  a  common  practice  of  crossing  a  rail- 
way, of  thirty  years'  duration,  estal>lished 

*  an  easement  or  a  license  or  invitation  which 
made  it  incumbent  upon  the  company  to 
keep  the  premises  free  from  obstructions, 
such  as  a  semaphore  wire  along  and  a  few 
inches  above  the  surface  of  the  ground.  It 
was  held  that  it  proved  netther,  and  that 
those  who  crossed  were  technical  trespassers. 
Numerous  authorities  were  oited,  and  the 
queatdon  cannot  be  considered  an  open  one  in 
this  state.    It  is  a  f^eneral  and  nearlv  uni- 

.  form  rule  that  there  is  no  duty  imposed  upon 
the  owner  of  premises  to  keep  them  in  a  suit- 
able condition  for  those  who  oome  there  for 
their  own  convenience  merely,  wuthout  tht 
invitation  of  the  owner.  The  origin  of  the 
aliened  modern  doctfine  may  be  said  to  prac- 
tically rest  upon  what  are  called  the  Tum- 
iahle  Cases^  the  first  of  which  was  the  case 
of  Siouw  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745.  The  opinion  wus  written 
by  Mr.  Justice  Hunt  in  the  year  1873.  A 
dbflld  Off  six  years  of  age  waa  hurt  while  play- 
ing with  others  upon  a  turntable,  by  getting 
its  feet  cauglit  bcibween  the  ends  of  the  rail. 
The  turntable  was  in  a  remote  place,  not  far 
from  a  public  highway,  on  ground  belonging 
to  the  company.  The  trial  court  charged 
the  jury  "thaA^  to  maintain  the  action,  it 
must  appear  .  •  .  that  .  .  .  [it] 
was  a  dangerous  machine,  one  which,  if  un- 
guarded or  unlocked,  would  be  likely  to 
oause  injury  to  children;  .  .  .  that 
.  .  .  [the  jury]  were  further  to  consider 
whether,  situated  as  it  was,  as  the  defend- 
ants' property,  in  a  email  town,  somewhat 
remote  from  habitations,  there  was  negli- 
gence in  not  anticipating  thai;  injury  might 
ooour  if  it  was  left  unlcMked  or  unguarded; 
that  if  they  did  not  have  reason  U>  antiei- 
pate  that  children  would  be  likely  to  resort 
to  it,  or  that  they  would  be  likely  to  be  in- 
jured if  they  did  resort  to  it,  then  there  was 
no  negligence."  The  only  question  in  the 
ease  was  whether  the  diild  was  a  trespasser, 
fljid  for  that  reason  could  not  recover.  This 
case  practically  laid  down  the  rule  that  a 
railroad  company  might  be  liable  to  tree- 
passers  for  injuries  resulting  from  ite  fail- 
ure to  construct,  locate,  manage,  and  main- 
tain its  turntable  with  that  care  and  atten- 
tion to  prevent  accidents  which  prudent  and 
CBjrelul  men  ordinarily  bestow;  and  it 
held  that  while  the  evidence  was  not  strong, 
and  the  negligence  waa  slight,  the  court  was 
"not  able  to  say  that  there  was  not  evidence 
suMcient  to  juetify  the  verdict,"  and  that 
the  charge  was  sound. 

Four  cases  are  cited  as  precedents  for  the 
proposition  that  a  trespasser  is  entitled  to 
demand  from  a  landowner  ordinary  care  in 
the  use,  condition,  and  maintenance  of 
etructures  upon  his  premiaes.  The  first  waa 
Lynch  v.  Vurdin,  1  Q.  B.  2d.  In  that  case 
it  was  lield  that  a  child  Who,  eeeing  a  horse 
and  oart  unfastened  in  the  street,  got  into 
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the  oart  and  was  injured,  could  maintain 
an    action   against   Uie    owner.    The   case 
seems  to  have  gone  off  upon  the  questions  of 
negligence  and  contributory  negligence,  and, 
the  question  of  trespass  being  discussed,  tftis- 
inference  is  perhaps  a  proper  one  that  it  was 
found  by  the  jury  that  the 'owner  was  neg- 
ligent in  leaving  his  horse  loose  in  the  pub- 
lic street,  and  Uiat  the  child  had  shown  as- 
much  prudence  as  could  be  expeoted  of  him,. 
Not  only  was  there  apparently  no  considera- 
tion of  this  question,  but  later  English  cases- 
are  in  conflict  with  that  casei,  if  it  necessar- 
ily involved  it.     In  Mangan  v.  Aiterton,  L. 
R.  1  £xch.  239,  the  defendant  exposed  for 
sale   a   machine  in   a   publio   place,  which 
might  be  set  in  motion  by  a  passer-by.    A 
boy    four   years   old,    by   direction   of   bis- 
brother,  seven  years  old,  pl«^^ed  his  finger  ii» 
tlie  machine  while  another  boy  was  turning 
the  handle  which  moved  it,  and  his  fingers- 
were  crushed.     Bramwell,  J.,  said  the  ac- 
tion could  not  be  maintained,  and  added: 
"Suppose  the  machine  was  of  delicate  con- 
struction, and  was  injured  by  the  boy;  would 
he  not  be  a  trespasser?     If  so,  it  is  impos- 
sible to    hold  the   defendant.''     In  Hughes 
V.  Macfie,  2  Hurlst.  &  C.  744,  a  cellar  grat- 
ing waa  left  standing  against  a  wadl  in  a 
street.    A  child  playing  with  it  was  injuredr 
by  its  failing  upon  him.    The  court  said 
that  he  could  not  recover,  because  he  was* 
voluntarily  meddling,  "for  no  lawful  pur- 
pose, with  that  which  if  left  alone  would  nob- 
have  hurt  him.    .     .     .     [His]  being  of  ten- 
der years  makes  no  difTerence."    It  is  notice- 
able that  even  the  Lynch  Case  did  not  in- 
volve  a    trespass    upon    defendant's    close, 
though  it  did  perhaps  ini^lve  a  trespass  to* 
persiOTial  prepay.    The  next  case  cited  as* 
authority  in  Sioux  City  d  P.  R.  Co.  v.  Stout 
is  Birge  v.  Gardiner,  19  Conn.  607,  60  Am. 
Dec.  261.    There  a  child  was  injured  by  ths- 
fall  of  a  gate  on  the  land  of  the  defendant 
on  or  near  the  line  of  a  private  alley  lead- 
ing from  a  public  hdghway  back  to  several< 
dwellings,   in   one   of   which    the   plaintiff* 
lived,  a^  in  wbich  alley  it  had  a  right  to 
be.    The  eourt  refused  to  consider  the  ques- 
tion, and  intimated  that  it  made  no  differ- 
ense  because  the  plaintiff  was  not  faultless; 
citing  Lynch  v.  Nurdin.    In  Daly  v.  Nor- 
ucich  d  W.  R.  Co.  26  Oonn.  591,  68  Am.  Dee. 
413,  a  heavv  train  of  cars  coming  around  a. 
curve  killea  a  child  less  than  &ree  year» 
old,  playii^  on  the  track.    The  court  fol- 
lowed the  case  of  Birge  v.  Gardiner.    The- 
last  case  cited  was  Bird  v.  Holhrook,  4  Bing. 
628.    This  was  an  actnon  brought  by  a  tres- 
passer who  was  shot  by  a  spring  gun  set  for 
tihe  purpose,  and   is  clearly  not  in   point. 
There  was    a   wanton,  intentional    act,  in- 
tended  to   punish   trespassing  with   deaths 
meriting  punishment  as  an  attempt  at  homi- 
cide.    It  is  chiefly  valuable  in  this  connec- 
tion as  showing  the  difficulty  found  in  ths- 
Sfttempt  to  support  Siouw  City  d  P.  R.  Oo^ 
V.  Stout  by  precedents. 

The  enunciation  by  the  highest  tribunal  i» 
the  oountry  of  the  rule  tfat  a  landotwner 
owes  a  duty  of  care  towaids  a  trespasser 
was  sure  tx>  be  followed  by  other  oourtSi. 
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Among  the  earliest  of  theee  is  Keffe  v.  Mil- 
tcaukee  d  St,  P,  R.  Co.  21  Minn.  207,  18  Am. 
Kep.  393.  This  was  a  turntable  case, 
and  the  trespasaii^  obild  seven  years  ot  age. 
The  court  there  discovers  a  distinction  be- 
tween a  Yoluntary  trespass  and  one  by  a  per- 
son without  judgment,  who  is  allured  upon 
premises  by  his  natural  inalinaUon,  and 
meddles  with  things  whoee  uses  and  dangers 
he  is  imaUe  to  comprehend.  It  says: 
'^What  an  express  invitation  would  be  to 
aji  adult^  the  temptation  of  an  attractive 
plaything  is  to  a  child  of  tender  years." 
Therefore  this  was  an  invitation,  and  the 
child  licensed.  Having  by  this  reasoning 
found  the  child  lawfully  on  the  premises,  it 
proceeds  to  treat  the  turntable  as  a  trap, 
and  compares  it  with  a  case  when  one  sets 
traps  baited  with  tainted  meat,  to  allure 
his  neighbors'  dogs,  which  he  intends  to 
catch,  or  sets  a  spring  gun,  with  the  formsed 
design  of  taking  a  trespiiAser's  life.  This 
cafift  was  followed  by  another  case  in  the 
same  cotmt.  0*M alley  v.  8t,  PomI^  M,  d  M, 
R.  Co.  43  Minn.  289,  45  N.  W.  440.  This 
was  al^o  a  turntable  case,  and  the  child  six 
years  of  age.  In  1881  the  supreme  court  of 
Nebraska  approveci  the  case  of  8iouw  City 
d  P.  R.  Co.  V.  Stout,  althougfh  it  reversed 
the  case  before  it,  and,  as  was  done  in  the 
Stout  Cfue  recognized  the  fact  that  the  cases 
were  xtot  harmonious.  In  Kansas  the  doc- 
trine wa%  applied  in  a  ease  of  a  turnrfcahle  lo- 
cated in  the  midst  of  an  open  prairie,  and  a 
boy  twelve  years  of  age.  In  discussing  the 
tendencies  of  boys,  the  court  said :  "Every- 
body knows  tha^  by  neature  and  by  instinct 
boys  love  to  ride,  and  love  to  move  by  other 
means  than  their  own  locomotion.  They  will 
cling  to  the  hind  ends  of  moving  wagons, 
ride  upon  swings  and  swinging  gates,  slide 
upon  osllar  doors  and  the  rails  of  staircases, 
pull  aleds  uphill  in  order  to  ride  down,  etc. 
.  .  .  Now,  everybody  knowing  the  nature 
and  tlie  instincts  common  to  all  boys  must 
act  accordingly.  No  person  has  a  right  to 
leave,  even  on  his  own  land,  dangerous  ma- 
chinery, calculated  to  attract  and  entice 
boys  to  it,  there  to  be  injured,  unless  he  first 
take  proper  steps  to  guard  against  all  dan- 
ger; and  any  person  who  thus  does  leave 
dangerous  machinery  exposed,  without  first 
providing  against  all  danger,  is  guilty  of 
negligence.  .  .  .  It  is  true  that  the  boys 
in  such  oases  are  technically  trespassers. 
But  even  trespassers  have  rights  which  can- 
not  t>e  ignored,  as  numerous  cases  which 
we  might  cite  would  show.  But  see,  partic- 
ularly the  oases  of  Bioua  City  d  P.  R,  Co.  t. 
Stout,  17  Wall.  057,  21  L.  ed.  746;  Keife  v. 
Milwaukee  d  8t.  P.  R,  Co.  21  Minn.  207,  18 
Am.  Rep.  393."  [Kansas  C.  R.  Co.  v.  Fitz- 
Simmons,  22  Kan.  691,  31  Am.  Rep.  203.] 
Here  we  have  the  doctrine  of  the  Turntable 
Cases  carried  to  its  natural  and  logical  re- 
sult. We  have  only  to  add  that  every  man 
who  leaves  a  wheelbarrow  or  a  lawn  mower 
or  a  spade  upon  his  lawn;  a  rake,  with  its 
srharp  teeth  pointing  upward,  upon  the 
ground,  or  leaning  against  a  fence;  a  bed  of 
mortar  prepared  for  use  in  his  new  house;  a 
wagon  in  his  bam  yard,  upon  which  children ' 
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may  climb,  and  from  which  they  may  fall ;  or 
who  turns  in  his  lot  a  kicking  horse  or  a  cow 
with  calf, — does  so  at  the  risk  of  having  the 
question  of  his  negligence  left  to  a  sympa- 
thetic jury.  How  far  does  the  rule  go? 
Must  his  bam  door  and  the  usual  apertures 
through  which  the  accumulations  of  the 
stable  are  thrown  be  kept  locked  and  fas- 
tened, lest  twelve-year-old  boys  get  in  and 
be  hurt  by  the  animals,  or  by  climbing  into 
the  haymow  and  falling  from  beams?  May 
a  man  keep  a  ladder  or  a  grindstone  or  a 
scythe  or  a  plow  or  a  reaper  without  danger 
of  being  called  upon  to  reward  trespassing 
children,  whose  parenta  owe  and  may  be  pre- 
sumed to  perform  the  duty  of  restraint  t 
Does  the  new  rule  go  still  further,  and  make 
it  necessary  for  a  man  to  fence  his  gravel  pit 
or  quarry  T  And,  if  ^j  will  an  ordinary 
fence  do,  in  view  of  the  known  propensity  ^ 
and  ability  of  boys  to  climb  fences?  Can  a  ' 
man  nowadays  safely  own  a  smaJl  lake  or 
fish  pond?  and  must  he  guard  ravines  and 
precipices  upon  his  land?  Such  is  the  evo- 
lution of  the  law,  less  than  twenty  yeara 
after  the  decision  of  Huyux  City  d  P.  R.  Co. 
V.  Stout,  when,  with  due  deference^  we  think, 
some  of  the  courts  left  the  solid  ground  of 
the  rule  that  trespassers  cannot  recover  for 
injuries  received  and  due  merely  to  negli- 
gence of  the  persons  trespassed  upon.  Well 
might  the  court  of  appeals  of  New  York  say 
in  McAlpin  v.  Pouell,  70  N.  Y.  126,  26  Am. 
Rep.  555:  "We  are  not  now  called  to  ex- 
press an  opinion  aa  to  the  soundness  of  these 
decisions  in  such  a  case,  and,  while  we  are 
not  prepared  to  uphold  them,  it  is  enough  to 
say  that  the  facts  are  by  no  means  analo- 
gous." 

In  addition  to  the  cases  discussed,  the  fol- 
lowing recognize  the  rule  laid  down  in  8iou» 
City  d  P.  R.  Co.  v.  Stout,  attempting  to  jus- 
tify their  adherence  to  it  in  the  piu*ticular 
cases  by  one  or  another  reason,  which  we 
think  it  unnecessary  to  further  allude  to: 
^agel  v.  Missouri  P^  R.  Co.  (1882)  76  Mo. 
653,  42  Am.  Rep.  418;  Barrett  v.  Southern 
P.  Co.  91  Oal.  296,  27  Pac.  666  (lihia  case 
cites  Poioers  v.  Harlow,  53  Mich.  507,  51 
Am.  Rep.  154,  19  N.  W.  257,  as  supporting 
its  doctrine;  but  in  that  case  the  child  waa 
not  a  trespasser  on  the  land,  whatever  may 
be  said  of  his  meddling  with  the  explosives. 
Of  this  we  will  have  more  to  say) ;  Harriman 
V.  Pittsburgh,  C.  d  St.  L.  R.  Co.  45  Ohio  St. 
11,  12  N.  E.  451;  Westerfield  v.  Levis,  4a 
La.  Ann.  63,  9  So.  52 ;  Ft.  Worth  d  D.  C.  R. 
Co.  V.  Robertson  (Tex.)  14  L.  R.  A.  781,  1(^ 
S.  W.  1093;  llicaco  R.  d  Nav.  Co.  v.  Hedriok, 
1  Wash.  446,  25  Pac.  335.  It  is  a  signifi- 
cant fact  that  these  are  all,  with  possibly 
one  or  two  exceptions,  railway  cases;  and 
it  has  been  suggested  by  a  text  writer  ( Wood,. 
Railway  Law,  p.  1292)  as  a  reason  why 
railway  companies  should  be  held  liable  in 
these  cases  that  they  do  not  hold  their  prop- 
erty by  precisely  the  same  tenure  as  an  in- 
dividual does,  that  they  are  quasi  public  cor- 
porations, and  that  such  trespasses  are  com- 
mon and  frequent  upon  railroads.  But  thla 
is  a  suggestion  rather  than  an  authority,  and 
does  not  purport  to  be  more.    Certainly  th» 
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cases  of  Biouw  City  d  P.  R,  Co.  v.  Stout  and 
Birge  v.  i^ardiner,  which  are  the  leading 
•cases,  do  not  rest  upon  or  recognize  any  such 
■distinction  or  reason.  These  two  cases,  to 
which  can  be  traced  the  origin  of  Uiis  doc- 
trine, have  not  gone  unchallenged.  In  Kan- 
sas it  was  held  tha/t  the  attempt  to  give  a 
trespasser  suoh  a  right  upon  the  land  oi  an- 
other, which  could  affect  the  latter  in  the 
management  (A  Ms  property,  would  be  un- 
oonstitutional,  as  tending  to  disturb  vested 
rights.  Caulicina  v.  Matheics,  5  Kan.  191. 
In  Deane  y.  Claytotk,  7  Taunt.  489,  Gibbs,  J., 
said:  "I  know  it  is  a  rule  of  law  that  I 
must  occupy  my  own  so  as  to  do  no  harm  to 
others,  but  it  is  their  legal  rights  only  that 
I  am  bound  not  to  disturb.  Subject  to  this 
qualification,  I  may  occupy  or  use  my  own 
«8  1  please.  It  is  the  rights  of  others,  and 
pot  their  security  acainst  the  consequences 
of  [their]  wrongs  that  I  am  bound  to  re- 

fard."  A  fine  discussion  of  this  subject  will 
e  found  in  the  opinion  of  Hall,  J.,  in  the 
oase  of  Keffe  v.  Miltcaukee  &  8t.  P.  R.  Co, 
(Minn.)  2  Cent.  L.  J.  172,  where  numerous 
authorities  are  cited.  The  doctrine  of  the 
cases  under  discussion  was  denied  in  a  terse 
opinion  in  the  case  of  Lake  Shore  d  M,  S.  R. 
'Co.  V.  Clark,  41  111.  App.  343.  It  was  said: 
'"The  youth-  of  the  deceased  nug^t  be  a  mat- 
ter for  oonsidemtion  upon  the  question  of 
whether  he  was  negligent^  but  it  adds  noth- 
ing to  the  duty  of  the  appellant.  It  is  not 
under  greater  oUigation  to  anticipate  the 
presence  of  children  upon  its  tracks,  than  of 
adults;"  citing  Chicago  d  W.  I.  R.  Co.  v. 
Roath,  36  111.  App.  349.  The  case  of  Frost 
y.  Eastern  R.  Co.  64  N.  H.  220,  9  Atl.  790, 
lays  down  the  general  rule  thus:  "At  the 
time  of  his  injury  the  plaintiff  was  using 
the  defendant's  premises  as  a  play-ground 
without  right.  The  turntable  was  required 
in  operating  the  defendant's  railroad.  It 
was  locuted  on  its  own  land,  so  fax  removed 
fi'om  the  highway  as  not  to  interfere  with 
the  convenience  and  safety  of  the  public 
travel,  and  it  was  not  a  trap  set  for  the  pur- 
pose of  injuring  trespassers.  Aldrich  v. 
Wi-ight,  53  N.  If.  404,  16  Am.  Rep.  339. 
Under  these  circumstances,  the  defendants 
•owed  no  duty  to  the  plaintiff,  and  there  can 
■be  no  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  which  the  party  is 
l)ound  to  perform  or  fulfil.  A  landowner  is 
not  required  to  take  active  measures  to  in- 
sure the  safety  of  intruders,  nor  is  he  liable 
for  an  injury  resulting  from  the  lawful  use 
of  his  premises  to  one  entering  upon  them 
without  right.  A  trespasser  cndinarily  as- 
sumes all  risk  of  danger  from  the  condition 
of  Uie  premises,  and,  to  recover  for  an  in- 
jury happening  to  him,  he  must  show  that 
it  WAS  wantonly  inflicted,  or  that  the  owner 
or  occupant,  being  present  and  acting,  might 
have  prevented  the  injury  by  the  exercise  of 
reasonable  care  after  discovering  the  danger. 
Clark  V.  Manchester,  62  N.  H.  677 ;  State  v. 
Manchester  d  L.  R.  Co.  52  N.  H.  528 ;  Sweeny 
y.  Old  Colony  d  N.  R.  Co.  10  Allen,  368,  87 
Am.  Dec.  644;  Mon'issey  v.  Eastern  R.  Co. 
i9n  Mn^q.  .'?77.  .^0  Am.  Ren.  686;  Severy  v. 
Viekeraon,  120  Mass.  306,  21  Am.  Rep.  514; 
i>o  i^  ii.  A. 


Morgan  v.  Hallotcell,  57  Ma  376;  Pierce  v. 
Whitcomb,  48  Vt.  127,  21  Am.  Rep.  120; 
McAlpin  V.  Poivell,  70  N.  Y.  126,  26  Am. 
Rep.  555 ;  St.  Louis,  V.  d  T.  E.  R.  Co.  v.  Bell, 
81  111.  76,  25  Am.  Hep.  269;  Oavin  v.  Chi- 
cago, 97  111.  66,  37  Am.  Rep.  99;  Wood  y. 
Independent  School  Diet.  44  Iowa,  27 ;  Gram- 
Itch  V.  Wurst,  86  Pa.  74,  27  Am.  Rep.  684; 
Cauley  v.  Pittsburgh,  C.  d  St.  L.  R.  Co.  96 
Pa.  398,  40  Am.  Rep.  664 ;  Gillespie  v.  Mo- 
Qowan,  100  Pa.  144,  45  Am.  Rep.  365;  Man^ 
gan  v.  Atterton^  L.  R.  1  Exoh.  239.  The 
maxim  that  a  man  must  use  his  property 
90  as  not  to  incommode  his  neighbor  only  a|>- 
pdies  to  neighbors  who  do  not  interfere  with 
it  or  enter  upon  k.  Knight  v.  Abert,  6  Pa. 
472,  47  Am.  Des.  478.  To  hold  the  owner  li- 
able for  consequential  damages  btappening  to 
trespassers  from  the  lawful  and  beneficial 
use  of  his  own  land  would  be  an  unreason- 
able restriction  of  his  enjoyment  of  it."  The 
foliowing  is  the  criticism  indulged  in  of  the 
case  of  Sioux  City  d  P.  R.  Co.  v.  StoSt: 
"We  are  not  prepared  to  adopt  the  doctrine 
of  Sioux  City  d  P.  R.  Co.  v.  Stout,  17  WalL 
657,  21  L.  ed.  746,  and  cases  f (blowing  it» — 
that  the  owner  of  maohinepry  or  other  prop* 
erty  attractive  tx>  children  is  liable  for  inju- 
ries happening  to  children  wrongfully  inter- 
fering with  it  on  his  own  premises.  The 
owner  is  not  an  insurer  of  the  safety  of  in- 
fant trespassers.  One  having  in  his  posses- 
sion agricultural  or  mechanical  tools  is  not 
responsible  for  injuries  caused  to  trespassers 
by  careless  handling;  nor  is  the  owner  of  a 
fruit  tree  bound  to  cut  it  down  or  inclose  it» 
or  to  exercise  care  in  securing  the  staple  and 
lode  with  which  his  ladder  is  fastened,  for 
the  protection  of  trespassing  boys  who  may 
be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  premises  upon  which 
there  is  a  natuxvi  or  artificial  pood  or  a 
blueberry  pasture  legally  reqtdred  to  exer- 
cise care  in  securing  his  gates  and  bars  to 
guard  against  accidents  to  straying  and  tres- 
passing ohildren.  The  owner  is  under  no 
duty  to  a  mere  trespasser  to  keep  his  prem- 
ises safe,  and  the  fsuct  that  the  trespasser  is 
an  infant  cannot  have  the  effect  to  raise  a 
duty  where  none  otherwise  exists.  The  sup- 
posed duty  has  regard  to  the  public  at  lai^ge, 
and  cannot  well  exist  aa  to  one  portion  of 
the  public,  and  not  to  another,  under  the 
same  circumstances.  In  this  respect  chil- 
dren, women,  and  men  are  upon  the  same 
footing.  In  cases  where  certain  duties  ex- 
ist, infants  may  require  greater  care  than 
adults,  or  a  different  care;  but  precaution- 
ary meaaures  having  for  their  object  the 
protection  of  a  public  must,  as  a  rule,  have 
reference  to  all  classes  alike."  NoUui  v. 
New  York,  N.  H.  d  H.  R.  Co.  53  Conn.  461,  4 
Atl.  106.  The  Massachusetts  court  has  been 
no  less  emphatic  in  its  condemnation  of  the 
case  of  Siouw  City  d  P.  R.  Co.  v.  Stout.  In 
Daniels  v.  New  York  d  N.  B.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248,  28  N.  E.  283,  a 
turntable  accident  was  involved ;  also  a  child 
of  ten  years.  The  roadbed  was  a  common 
thoroughfare.  The  court  discusses  all  the 
early  cases  favorable  to  plaintiff's  conten- 
tion, and  says  that,  with  the  one  eoDoeptiga 
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of  Daley  ▼.  Norwich  d  W.  R.  Co,  "all  .  .  . 
<»fne  withm  other  rtdeB,  or  within  well-de- 
fined exceiptioiia  to  the  general  rule  that  a 
laiido)wiier  owes  no  duty  to  a  trespasBer,  ex- 
oept  that  he  must  not  wantonly  or  intention- 
•ally  injure  him  or  expose  him  to  injury."  It 
«iteB  with  approval  McAlpin  v.-  Poicellf  70 
N.  Y.  126,  20  Am.  Rep.  556 ;  and  the  New 
Hampshire  ease  of  Frost  v.  Eastern  R.  Co.; 
and  to  the  cenieral  proposition  which  it  as- 
«ert8»  vie.,  that,  subject  to  some  exceptions^ 
an  owner  of  land  may  use  it  as  he  sees  fit, 
ajid,  if  a  trespasser  or  mere  licensee  is  in- 
jured, he  cannot  complain  that,  if  the  owner 
had  used  it  in  a  more  careful  manner,  no 
inju^  would  have  resulted,  it  calls  atten- 
tion to  the  following  cases:  Hounsell  v, 
Smyth,  7  C.  B.  N.  S.  731,  and  coses  cited; 
<yiark  v.  Manchester,  02  N.  H.  577;  Kliw  y. 
Nieman,  08  Wis.  271,  00  Am.  Rep.  854,  32 
N.  W.  223;  Gramlich  ▼.  Wurst,  80  Pa.  74,  27 
Am.  R^.  084;  Cauley  v.  Pittsburgh,  C.  d 
JSt.  L.  K.  Co.  95  Pa.  398,  40  Am.  Rep.  004; 
<JiUe8pi€  y.  UcQowan,  100  Pa.  144,  45  Am. 
Rep.  305;  Eargreaves  y.  Deacon,  25  Mich.  I. 
See  also  Sweeny  y.  Old  Colony  d  N.  R.  Co. 
10  Allen,  308,  87  Am.  I>ec.  044;  Metcalfe  y. 
Ounard  8.  B.  Co.  147  Mass.  00,  10  N.  E.  701, 
and  cases  cited;  Barstow  y.  Old  Colony  R, 
<7o.  143  Mass.  635, 10  N.  £.  255;  also  Johnson 
T.  Boston  d  M.  R.  Co,  125  Mass.  75;  Wright 
T.  Boston  d  M,  R.  Co.  129  Mass.  440; 
Jiorrissey  y.  Eastern  R,  Co.  120  Mass.  377, 
:30  Am.  Rep.  080;  Wright  y.  Boston  d  A.  R. 
Oq.  142  Mass.  290,  7  N.  E.  800;  MoEachem 
▼.  Boston  d  M.  R,  Co.  150  Mass.  515,  23  N. 
IE.  231;  McCarthy  y.  Fitohburg  R.  Co.  154 
Mass.  17,  27  K.  E.  773.  Most  of  the  cases 
iast  cited  inyolyed  injuries  to  young  ohil- 
•dren.  The  case  of  WaZsh  y.  Fitchburg  R, 
Oo.  146  N.  Y.  301,  27  L.  R.  A.  724,  39  N.  E. 
1068,  in  an  opinion  by  Peckham,  J.,  unquali- 
iiedly  oondemns  the  rule  of  Siouw  City  d  P. 
JSw  Co.  y.  Stout.  This  also  was  a  turntable 
oaac,  and  the  child  was  fiye  years  old.  It 
not  ondy  shows  the  inaccurate  of  the  rule 
there  asserted,  but  questions  some  of  the 
reasons  set  up  by  the  yarious  courts  for  fol- 
lowing Siouw  City  d  P.  R.  Co.  y.  Stout,  and 
ahows  the  misapplication  of  authorities  re- 
lied upon  to  support  the  doctrine  that  land- 
owners must  guard  trespassers  with  reason- 
able oare  and  diligence.  It  is  unnecessarr 
to  quote  from  it,'  for  it  can  as  well  be  read. 
in  addition,  there  are  many  cases  that  dis- 
regard the  rule.  Charlebois  y.  Oogebio  d 
M.  River  R.  Co.  91  Mich.  59,  51  N.  W.  812; 
Hargreaves  y.  Deacon,  25  Mich.  1 ;  if  oron  y. 
PuUman  Palace  Car  Co.  134  Mo.  041,  33  li. 
R.  A  755,  30  S.  W.  059,  50  Am.  St.  Rep. 
543,  and  note  and  oases  cited;  Dobbins  v. 
Missouri,  K.  d  T.  R.  Co.  01  Tex.  00,  38  L.  R. 
A.  573,  41  S.  W.  02.  Thus  it  has  been  held 
that  oars  are  not  dangerous  machines,  at- 
tractiye  to  children,  within  the  rule  of  the 
Turntable  Cases,  and  that  a  railroad  com- 
pany owes  no  duty  to  a  child  trespassing  in 
its  yard,  to  see  that  he  does  not  jump  on  Its 
^ars^  or  to  fence  its  yard  {Barn^  v.  Hanni- 
hal  d  St.  J.  R.  Co.  120  Mo.  372,  20  L.  R.  A. 
-847, 28  S.  W.  1009 ;  Rushenberg  y.  St.  Louis, 
r.  M.  d  S.  R.  Co.  109  Mo.  112,  19  S.  W.  210; 
^6  L.  R.  A 


Oatlett  y.  St.  Louis,  I.  M.  d  S.  R.  Co.  57 
Ark.  401.  21  S.  W.  1002;  Louisville  d  N.  R. 
Co.  V.  Hunt,  11  Ky.  L.  Rep.  825,  13  S.  W. 
275;  Chicago,  B.  d  Q.  R.  Go.  v.  Stumps,  09 
111.  409) ;  nor  to  keep  its  cars  in  good  repair, 
or  the  doors  shut  {McEachern  v.  Boston  d 
M.  R.  Co.  150  Mass.  515,  23  N.  E.  231 ;  Curly 
V.  MissouH  P.  R.  Co.  98  Mo.  13,  10  S.  W. 
593) ;  nor  to  guard  them  so  that  such  a  child 
oannot  be  injured  by  loosening  the  brakes 
(Central  Branch  Union  P.  R.  Co.  v.  H&i\igh, 
23  Kan.  347,  33  Am.  Rep.  107;  Haesley  y. 
Winona  d  St.  P.  R.  Co.  40  Minn.  233,  48  N. 
W.  1023;  Qay  y.  Essew  Electric  Street  R.  Co. 
159  Mass.  238,  21  L.  R.  A  448,  34  N.  £.  180; 
Jakoboski  v.  Grand  Rapids  d  I.  R  Co.  100 
Mich.  440,  04  N.  W.  401;  O'Connor  v.  Illi- 
nois G.  R.  Co.  44  La.  Ann.  339,  10  So.  078) ; 
nor  in  leaving  a  hand  car  near  the  track 
(Robinson  y.  Oregon  Short  Line  d  U%  If.  R. 
Go.  7  Utah,  493,  13  L.  R.  A  705,  27  Pac 
089) ;  nor  to  keep  a  lookout  for  trespassing 
children  (Morrissey  y.  Eastern  R.  Co.  120 
Mass.  377,  30  Am.  Rep.  080 ;  Wright  y.  Bos- 
ton d  A.  R.  Co.  142  Mass.  290,  7  N.  E.  800; 
Cleveland,  G.  C.  d  St.  L.  R.  Co.  y.  Adair,  12 
Ind.  App.  509,  39  N.  E.  027,  40  N.  E.  822; 
Woodruff  V.  Northern  P.  R.  Go.  47  Fed.  089; 
Ghrystal  v.  Troy  d  B.  R.  Co.  105  N.  Y.  104, 

11  N.  E.  380;  Masser  y.  Chicago,  R.  I.  d  P. 
R.  Co.  08  Iowa,  002,  27  N.  W.  770;  Central 
R.  d  Bkg.  Co.  V.  Rylee,  87  Ga.  491,  13  L.  R. 
A.  034,  13  S.  E.  584;  Mitchell  y.  Philadel- 
phia, W.  d  B.  R.  Co.  132  Pa.  220,  19  Atl.  28; 
McMullcn  V.  Pennsylvania  R.  Co.  132  Pa. 
107;  19  Atl.  27;  McDermott  y.  Kentucky  C. 
R.  Co.  93  Ky.  408,  20  S.  W.  380;  Louisville, 
N.  0.  d  T.  R.  Co.  y.  Williams,  09  Miss.  031, 

12  So.  957;  Williams  v.  Kansas  City,  S.  d 
M.  R.  Go.  90  Mo.  275,  9  S.  W.  573). 

It  remains  to  discuss  our  own  cases  cited 
in  support  of  plaintiff's  contention.  The 
case  of  Powers  v.  Harlow,  53  Mich.  507,  51 
Am.  Rep.  154,  19  N.  W.  257,  was  a  case 
where  a  young  person  exploded  a  dynamite 
cap  which  he  found  on  defendant's  premises, 
under  a  crhed.  In  discuesing  the  case  the 
court  alluded  to  Hargreaves  v.  Deacon,  25 
Mich.  1,  where  it  was  unqualifiedly  held  that 
owners  of  private  property  are  not  respon- 
sible for  injuries  caused  by  leaving  a  dan- 
gerous place  thereon,  but  not  immediately 
adjoining  the  highway,  unguarded,  where 
the  person  injured  was  not  on  the  premises 
by  permission,  or  on  business  or  other  law- 
ful occasion,  and  had  no  right  to  be  there, 
and  said:  "The  children,  it  is  said  were 
trespassers,  .  .  .  and,  even  if  it  could 
be  held  that  they  were  licensed  to  go  where 
they  did,  the  result  must  be  the  same,"  etc. 
**This  is  the  point  on  which  the  case  must 
turn."  The  court  then  proceeded  to  show 
that  the  children  were  rightfully  there  by  in- 
vitation, and  that  some  caution  was  required 
in  such  a  case.  Clearly,  this  does  not  ad<^t 
the  rule  of  Siouw  City  d  P.  R.  Co.  v.  Stout, 
In  the  case  of  Baker  v.  Flint  d  P.  M.  R.  Co. 
08  Mich.  90,  35  N.  W.  830,  the  boy  was  hurt 
on  a  public  highway  crossing  by  a  train. 
There  was  no  claim  that  he  was  a  trespasser, 
or  that  he  was  not  i^ghtfully  there.  McCa- 
hiU  y.  Detroit  City  R.  Co.  90  Mich.  150,  55 
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N.  W.  606,  was  a  stxeei-aar  caae,  where  a 
trespassing  bay  wsa  driven  from  a  ear  in 
motion,,  and  it  was  clearly  a  wanton  act. 

Tha>t  a  landowner  is  under  no  obligation 
to  use  care  to  protect  a  trespasser  is  a  broad, 
and,  until  recently,  undisputed,  rule,  with- 
out exception;  liability  for  injuries  sus- 
tained by  such  being  limited  to  cases  of  in- 
tentional or  wanton  injuries.  The  rule, 
with  this  limitation,  is  sustained  to-day  Sy 
the  gr<)at  weight  of  authority.  It  is  con- 
tended by  some  law  writers,  and  has  been 
held  in  some  cases,  that  an  ezoeption  exists 
in  favor  of  children  od  tender  years.  The 
varying  reasons  given  should  lead  us  to 
doubt  the  solidity  of  the  foundations  upon 
which  these  cases  rest,  especially  when  none 
of  the  reasons  afe  of  reoognizcSd  authority. 
The  law  has  never  before  denied  the  liability 
of  children  for  trespass  because  of  tender 
years.  On  the  contrary,  it  was  intimated  in 
Mangan  v.  Atterton,  L.  R.  1  Exch.  230,  that 
a  four-year-old  boy  was  a  itrespoaser,  under 
the  circumstances  of  that  case;  and  there 
are  numerous  cases  cited  in  this  opinion 
where  liability  is  denied  upon  that,  and  no 
other,  ground.  The  assertion  that  the 
weight  of  authority  supports  the  plaintiff's 
contention  in  this  case  seems  to  us  incorrect. 
It  may  be  true  that  in  cases  involving  turn- 
tables a  majority  of  the  cases,  which  are  nec- 
essarily few,  have  followed  the  case  of  BUmm 
City  d  P.  R.  Co.  V.  Stout,  17  Wall.  657,  21 
L.  ed.  745,  but  there  should  be  a  legal  prin- 
ciple underlying  the  rule  laid  down  in  that 
case,  and  that  principle  has  been  assiduou^sly 
sought  for  by  some  of  the  courts,  without 
success,  as  we  have  seen.  Others  have  as- 
serted different  reasons  for  following  it. 
One  gives  us  to  understand  that  a  child  is 
licensed  to  go  wherever  he  can  find  that 
which  attracts  him.  A  Texas  court  has  held 
that  children  of  tender  years  cannot  be  tres- 
passers, while  other  authorities  are  content 
to  rest  their  approbation  of  and  adherence 
to  the  alleged  rule  upon  the  inhumanity  of 
the  doctrine  that  a  landowner  must  n(yb  be 
held  responsible  for  injuries  suffered  by  tres- 
passing children.,  wheu  by  ordinary  thought- 
fulness  and  care  he  could  have  anticipated 
and  prevented  it,  and  the  generic  term  "at- 
tractive nuisances"  is  applied  to  the  great 
variety  of  things  which  may  naturailly  be  ex- 
pected to  allure  young  children  upon  private 
premises.  The  term  "attractive  nuisance," 
as  applied  is  a  new  one  in  the  books,  and  the 
plausible  application  of  the  well-known  prin- 
ciple that  one  must  so  occupy  his  own  as  not 
to  do  harm  to  the  rights  of  others  should  not 
be  construed  to  so  restrict  the  use  of  private 
lands  as  to  make  it  necessary  to  guard  and 
protect  trespassers.  A  man's  home  has  al- 
ways been  considered  his  castle, — a  domain 
where,  secure  from  intrusion,  he  might  law- 
fully do  as  he  would,  so  long  as  he  did  not 
interfere  with  the  legal  rights  of  others.  It 
has  been  his  duty  to  guard  those  licensed 
to  enter,  but  beyond  tha/b  he  has  not  been 
required  to  go.  In  our  anxiety  to  prevent 
personal  injuries,  we  should  not  go  so  far 
as  to  overturn  private  rights.  Admittedly, 
B5  Jj,  R.  A. 


the  duty  of  incessant  watchfulness  and  care 
of  one's  own  premises  is  limited  to  young, 
children.  It  does  not  extend  to  an  adult. 
Why  should  it  extend  to  children  upon  whoee- 
parents  both  nature  and  the  law  impose  the- 
du/ty  of  care  and  watchfulness?  When  by 
reason  of  a  parental  neglect  of  duty  a  tres- 
passing child  is  injured,  it  might  be  treated 
as  A  casualty,  or  the  neglectful  guardian* 
might  be  liable;  but  there  is  muoh  reason, 
if  not  wisdom,  in  the  common-law  rule  that 
the  person  trespassed  upon  should  not  be- 
liahle  to  respond  in  damages,  instead  of,  as- 
in  other  cases,  having  a  right  of  action- 
against  the  trespasser.  But,  however  Dra- 
conic the  common-law  rule  may  be  consid- 
ered, it  is  the  province  of  the  courts  to  en- 
force it  until  changed  by  the  legislature^ 
Ko  one  questions  the  power  or  the  propriety 
of  the  regulaition  of  the  use  of  railway  turn- 
tables and  other  appliances  of  a  dangerous 
naiture.  Tlue  legislature  can  do  this,  and 
leave  untouched  the  common  rights  of  the 
ordinary  landed  proprietor.  The  courts- 
cannot.  The  rule  laid  down  in  Siouw  City 
&  P.  R.  Co.  V.  Stout  must  be  a  general  one, 
applicable  to  evpryone ;  and,  aside  from  th& 
impropriety  of  jiulicial  legislation,  a  wise 
public  policy  should  forbid  such  a  sweeping 
innovation  by  judicial  main  strength.  In 
innumerable  cases  the  courts  have  applied 
and  continue  to  apply  the  geneml  rule  that 
a  landowner  need  not  protect  a  trespasser, 
every  case  being  an  assertion  of  the  principle 
whidi  is  disregarded  in  the  cases  relied  upon 
by  the  plaintiff.  We  have  dted  a  few  of 
them,— enough,  we  think,  to  show  that  the 
great  weight  of  authority  does  not  sustaiiii 
the  principle  of  the  Turntable  Cases.  While 
some  of  tlie  courts  have  followed  the  rule 
of  Sioua  City  d  P.  R.  Co.  v.  Stout,  both  the 
courts  and  profession  haVe  evinced  a  ten- 
dency to  allow  this  innowition  to  go  no  fur- 
ther, and  r^use  to  consider  it  applicable  to 
other  cases  every  way  analogous.  They 
speak  of  the  cases  generically,  as  the  Turn- 
table Cases,  and  treat  such  cases  as  excep- 
tional. We  are  of  the  opinion  that  they  are 
exceptional,  and  that  they  are  not  based 
upon  principle,  but  contravene  one  of  the 
old  aind  well-established  rules  of  the  law; 
and  we  therefore  decline  to  recognize  them 
as  authority,  preferring  to  adhere  to  the  bet- 
ter doctrine  of  the  other  cases  cited.  The 
d^endant  owed  no  duty  to  these  children, 
who  were  trespassers. 

Counsel  invoke  a  further  rule,  or  alleged 
rule,  viz.,  that  the  plaintiff  went  into  a  place 
of  danger  lawfully  to  rescue  her  sister,  and 
therefore  was  rightfully  there  and  entitled 
to  protection.  Trie  defendant  had  a  right  to 
rely  upon  his  right  to  privacy,  and  to  believe 
that  his  premises  would  only  be  invaded  by 
those  whom  he  s'hould  choose  to  invite  and 
warn  against  the  dangers  of  the  place.  Wa» 
he,  then,  bound  to  suppose  that  somebody 
might  trespass,  and  to  have  someone  ot» 
band  to  warn  and  protoot  some  possible  res* 
cuer  of  an  imaginary  trespasser  T  We  think 
not. 

The   question   discussed   disposes   of   the 
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•«a6e,  and  other  poiots  need  not  be  alluded  to. 
The  judgment  is  affirmed. 

Itonc    axkd  Chrant,   JJ.,  cooicurred   with 
ff  J. 


MontBomery,  Ch.  J.,  dissenting: 
There  ia  a  liniitAtdcm  upon  the  right  whidi 
^  naan  has  to  do  what  he  will  with  his  own. 
I  think  a  very  proper  statement  of  that  lim- 
itation is  that  he  shall  not  so  use  his  own 
property  as  to  be  likely  to  work  injury  to  an- 
other.    My  Brother  Uooker  seeme  to  be  of 
ttke  opinion  that,  even  thougSi  the  use  made 
-of  property  by  its  owner  is  likely  to  result 
in  injury  to  young  children,  by  attracting 
them  to  a  dangerous  use  of  the  property,  yet, 
if  the  property  be  located  wholly  upon  one's 
own  land,  so  that  the  ohild  must  become  a 
trespasser,  in  the  technical  sense,  before  he 
•«an  receive  injury  from  the  property,  the 
on^ner  may  leave  it  exposed,  and  will  not  be 
liable.     In  Powers  v.  Harlow,  53  Mich.  507, 
51  Am.  Rep.  154,  19  N.  W.  257,  it  waa  said 
by  Mr.  Justice  Cooley  that  "children,  wher- 
-ever  they  go,  must  be  expected  to  act  upon 
childish  instincts  aikl  impulses;  and  others 
who  are  chargeable  with  a  duty  of  care  and 
-caution  towards  them  must  calculate  upon 
tliis,  and  take  precautions  accordingly.    If 
they  leave  exposed  to  the  observation  of  chil- 
dren anything  which  would  be  tempting' to 
them,  and  which  they,  in  their  immature 
Judgment,  might    naturally  suppose    they 
were  at  liherty  to  handle  or  play  with,  they 
should  expect  that  liberty  to  be  taken;"  cit- 
ing 8iowB  City  d  P,  K.  Co.  v.  Stout,  17  Wall. 
•657,  21  L.  ed.  745,  and  other  cases.    This 
•case  has  been  since  cited  by  this  court  as  an 
joitbority  that   where   injury  results   from 
leaiving  a  dangerous  substance  exposed,  or 
leavdng  a  pitfall  for  others,  or  leaving  dan- 
irerouB  machinery  in  a  position  where  chil- 
dren, acting  upon  childish  instincts,  have  at^ 
tempted  ita  use  to  their  injury,  the  owner  is 
liaJble.     See  Keating  v.  Michigan  C.  R.  Co. 
97  Mich.  154,  56  N.  W.  346.     It  is  true  that 
neither  in  Powers  v.  Barlow  nor  Keating  v. 
Michigan  C,  R.  Co.  were  the  facts  analo- 
jgoos  to  those  in  the  present  case,  and  for 
this  reasoa  the  oases  may  be  distinguisdied. 
I  refer  to  them  ea  showing  the  expressions 
^9f  the  court  upon  this  sud^ject.    Indeed,  we 
are  not  left  in  doubt  as  to  what  was  intended 
hy  the  opinion  in  Powers  v.  Harlow.    Judge 
-dooley,  in  his  work  on  Torts,  2d  ed.  p.  356, 
*303,  under  the  head  of  Implied  License, 
aays:     "In  the  case  of  yonmg  children  and 
other  penooB  not  fully  sui  juris,  an  implied 
license    nright    sometunee    airiee,    T^bmk     it 
would  not  in  behalf  of  others.    Thus,  leaving 
a  tempting  thing  for  children  to  play  with 
•ezpoaed,    where   they    would    be   likely    to 
gather  for  that  purpose,  may  be  equivalent 
to  an  invitation  to  them  to  make  use  of  it; 
and  perhaps  if  one  were  to  throw  away  upon 
his  premises,  near  the  common  way,  things 
tempting  to  children,  the  seme  implication 
•hould    arise."    Simiilar    expressions    have 
'been  indulged  in  by  other  eminent  writers. 
In   Bishop,    Non-Contr.   Law,  9    854,  it    is 
-stated :     ''A  dhdld  too  young  to  be  controlled 
-^5  Ij*  R.  a. 


by  reason,  therefore  not  Impropdly  led  by 
its  instincts,  receives  from  the  law  the  pro- 
tection which  its  special  nature  requires. 
For  example,  a  man  who'  leaves  on  his  own 
ground,  open  to  the  highway,  or  upon  or  be- 
side any  public  place,  a  dangerous  machine, 
likely  to  attract  children,  wi'll  be  liable  to 
one  injurod  bv  playing  with  it,  if  he  neg- 
lected precautions  against  such  an  accident. 
On  this  principle,  railroads  are  held  respon- 
sible, under  proper  circumstances,  for  inju- 
ries to  young  children  playing  with  their 
turntables."  In  1  Thomp.  Neg.  p.  305,  it  is 
said :  "It  would  be  a  barbarous  rule  of  law 
bhat  would  make  the  owner  of  land  liable  for 
setting  a  trap  thereon,  baited  with  stinking 
meat^  so  that  hia  neighbor's  dog,  attracted 
by  his  natural  instincts,  might  run  into  it 
and  be  killed;  and  which  would  exempt  him 
from  liability  for  the  consequences  of  leav- 
ing exposed  and  unguarded  on  his  land  a 
dangerous  machine,  so  that  his  neighbor's 
child,  attracted  to  it  and  tempted  to  inter- 
meddle with  it  by  instincts  equally  strong, 
might  thereby  be  killed  or  maimed  for  life. 
Such  is  not  the  law."  See  also  Wharton, 
Neg.  S  800. 

It  becomes  of  some  interest  to  inquire  to 
what  extent  this  doctrine  has  been  adopted 
by  the  oourts.  The  case  of  Biouw  City  d  P. 
R.  Co.  V.  titout,  17  Wall.  657,  21  L.  ed.  745, 
appears  to  be  a  well-oonudered  case;  and  it 
was  held  that  where  a  railroad  company  left 
a  turntable  exposed  and  unlodced,  even  some 
distance  from  inhabited  dwellings,  if  the 
turntable  was  found  to  be  a  dangerous  ma- 
chine, and  the  employees  of  defendant  had 
reason  to  believe  that  children  would  prob- 
ably resort  to  it,  an  injured  child  might  re- 
cover for  injuries  received  in  an  attempt  to 
use  such  turntable.  The  court  oite  the  case 
of  Lynch  v.  Nurdin,  1  Q.  6.  29;  Mr.  Justice 
Hunt  stating  that  in  the  latter  case  the  child 
wae  clearly  a  trespasser  in  climbing  upon 
the  cart.  The  court  also  cites  Birge  v.  Oar- 
diner,  10  Oonn.  507,  50  Am.  Dec.  261,  and 
Daley  v.  Norwich  d  W.  R.  Co.  26  Conn.  591, 
68  Am.  Dec.  413.  This  case  waa  followed  by 
the  supreme  court  of  Minnesota  in  Keffe  v. 
Milwaukee  d  8t.  P.  R.  Co,  21  Minn.  207,  18 
Am.  Rep.  393,  and  also  in  O'Malley  v.  8t. 
Paul,  M.  d  M.  R.  Co.  43  Minn.  289,  45  N.  W. 
440.  It  was  cited  and  approved  by  the  su- 
preme court  of  Ohio  in  Earriman  v.  Pitts- 
burgh, C  d  8t.  L.  R.  Co.  45  Ohio  St.  11,  12 
N.  £.451.  It  was  cited  and  followed  by  the 
supreme  court  of  California  in  Barrett  v. 
Southern  P.  Co.  91  Cal.  296,  27  Pac  666.  It 
was  fodlowed  by  the  supreme  court  of  Mis- 
souri in  "Sagel  v.  Missouri  P.  R.  Co.  75  Mo. 
053,  42  Am.  Rep.  418.  See  also  Schmidt  v. 
Kansas  City  Distilling  Co.  90  Mo.  293,  59 
Am.  Rep.  16,  1  S.  W.  865,  2  S.  W.  417.  Its 
authority  was  recognized  by  the  supreme 
court  of  Kansas  in  Osage  City  v.  Larkin,  40 
Kan.  206,  2  L.  R.  A.  56,  19  Pac.  658,  and  it 
WEUB  followed  in  Kansas  C.  R.  Co.  y.Fitzsim 
mons,  22  Kan.  686,  31  Am.  Rep.  203.  The 
doctrine  was  approved  by  the  supreme  court 
of  Nebraska  in  Atchison  d  N.  R.  Co.  r. 
Bailey,  11  Neb.  332,  9  N.  W.  50;  by  the  su- 
preme court  of  Texas  in  Evansich  v.  Oulf,  C. 
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d  S,  F,  R.  Co,  57  Tex.  123.  The  doctrine 
"was  applied  in  Whirley  v.  Whitcman,  I 
Head,  610;  IlwacoR.d  Nav.  Co.  v.  Hedrick, 
1  VVaah.  440,  25  Pac.  335;  Ferguson  v.  Co- 
lumbiw  d  R.  R.  Co.  77  Ga.  102;  in  Bridger 
V.  Asheville  d  8.  R.  Co.  25  S.  C.  24;  in  Pekin 
▼.  McMahon,  154  111.  141,  27  L.  R.  A.  206,  39 
N.  E.  484.  See  also  Indianapolis,  P.  d  C. 
R.  Co.  V.  Pitzer,  109  Ind.  179,  58  Am.  Rep. 
387,  6  N.  E.  310,  10  N.  E.  70.  Nor  is  it  omly 
in  cases  of  turntables  that  this  principle  is 
applied.  The  case  of  Hydraulic  Works  Co. 
y.  Orr,  83  Pa.  332,  is  an  instructive  case. 
See  also  Oramlich  v.  Wurst,  86  Pa.  79,  27 
Am.  Rep.  684.  This  subject  was  again  re- 
viewed by  the  Supreme  Court  of  the  United 
States  in  Union  A  R.  Co,  v.  McDonald,  152 
U.  S.  262.  38  L.  ed.  434,  14  Sup.  Ct.  Rep. 
619;  and  in  an  elaborate  opinion  by  Mr.  Jus- 
tice Harlan,  ootncurred  in  by  the  entire 
bench,  after  a  full  review  of  the  English  and 
American  authorities,  the  doctrine  of  Siouw 
City  d  P.  R.  Co,  V.  atout  was  reaffirmed.  On 
the  other  hand,  the  courts  of  Maaaachusetts, 
New  Hcunpe^hire,  New  Jersey,  and  New  York 
have  refused  to  follow  the  case  of  Siouw 
City  d  P,  R.  Co,  V.  Stout  and  the  current 
of  authority.  It  is  said  that  Lynch  ▼.  Nur- 
din,  1  Q.  B.  20,  has  been  disappixinred  by  later 
English  oases,  and  the  case  of  Mangan  v.  At- 
terton,  L.  R.  I  Exch.  239,  is  oited.  But  the 
latter  oaee  has  itself  been  disapproved  by 
Ohieif  Juistice  Cockburn  in  Clark  v.  Cham- 
bers, L.  R.  3  Q.  B.  Div.  327,  in  which  case  it 
was  said:  "It  appears  to  us  that  a  man 
who  leaves  in  a  public  place,  along  'wluch 
persons,  and,  amongst  them,  children,  have 
to  pass,  a  dangerous  machine,  which  may  be 
fatal  to  anyone  who  touches  it,  without  any 
precauUonagainstmischief,  isnot  only  guilty 
of  negligence,  but  of  negligemceof  a  very  rep- 
rehensible charadter ;  and  not  the  less  ao  be- 
cause the  imprudent  and  unauthorized  act  of 
another  may  be  necessary  to  realize  the  mis- 
chief to  which  the  unlawful  act  or  negligence 
oi  the  defendant  has  given  occasion."  The 
case  cited  from  5  Kan.  191  [Caulkins  v. 
Mathews]  ws  sufirtaining  the  view  that  a  tres- 
passer can  under  do  circumstances  have  a 
right  of  action,  is  certainly  overruled  by  the 
later  Kansas  cases  cited  above,  to  the  extent, 
at  least,  that  the  latter  cases  hold  that 
where  there  is  the  element  of  enticement  of 
young  children,  who  act  upon  childish  in- 
stincts, a  recovery  may  be  had  by  a  trespas- 
ser. Reference  is  had  to  a  discussion  of  this 
subject  in  the  opinion  of  Hall,  J.,  in  Keffe  y, 
Miluankee  d  8t.  P.  R.  Co,  (Minn.)  2  Cent. 
L.  J.  172.  It  should  be  stated  that  this  was 
a  discussion  in  an  opinion  by  the  circuit 
judge,  which  was  not  followed  by  the  su- 
preme court  of  Minnesota,  but,  on  the  other 
hand,  the  entire  bench  concurred  in  the  rule 
laid  down  in  Sioux  City  d  P.  R.  Co.  v.  Stout. 
It  will  be  seen  that  the  great  weight  of  au- 
thority in  this  country  sustains  the  rule  laid 
down  in  Sioux  City  d  P.  R.  Co.  v.  Stout. 
Its  authority  has  been  recognized  by  our  own 
decisions,  although  in  cases  where  a  ruling 
upon  the  precise  point  waa  not  called  for. 
I  do  not  share  the  apprehension  oi  my 
Brother  Hooker  that  a  man  would  not  be 
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safe  to  leave  agricultural  implements  on  hi» 
farm  if  this  rule  should  obtain.  Undoubt- 
edly there  must  be  something  about  the- 
premises  to  entice  a  child,  and,  unless  there- 
is  something  calculated  to  allure  a  child  of 
tender  years,  and  to  appeal  to  his  childish, 
instincts,  no  duty  of  U\e  owner  is  violated. 
Nor  do  I  understand  that  the  question  of 
negligence  or  of  no  negligence  is  to  be  de- 
cided by  ascertaining  wiiether  a  farmer  may 
or  may  not  be  guilty  of  the  act.  You  may 
call  the  doctrine  of  these  cases  the  result  of 
evolution  of  the  law,  or  what  you  please.  It- 
is  a  humane  doctrine,  and  the  principle  can- 
not be  better  stated  than  in  the  extract  fronv 
Thoimpsou  on  Negligence  above  quoted,  i 
do  not  feei  justiiied  in  ignoring  the  over- 
whelming weight  of  auihority  which  makes- 
for  this  rule,  as  well  as  the  expra^ssion  of 
our  own  court.  I  dissent  from  the  views  ex- 
pressed by  Mr.  Justice  Hooker. 

x\b  a  majority  of  the  court  express  the- 
view  that  no  right  of  action  exists  as  against 
the  corporation,  it  becomes  unnecessary  to 
inquire  whether  the  directors  are  respon- 
sible. 

Moore,  J.,  concurred  with  Montcomery^ 

Ch.  J. 


Michael  GRIFFIN 

V, 

JACKSON     UGHT     &     POWER 
PANY,  Plff.  in  Err. 
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The  coBtlniaed  use  by  a  storekeeper  ef 
an  appliance  for  hanKlnK  up  and  car- 
rjrlnv  about  a  movable  electric  llvbty. 

which  1b  defective  because  of  insufllcient  In- 
sulation, and  is  furnished  by  the  electrle- 
Ilgbt  company,  is  an  intervening  agency  be- 
tween the  negligence  of  the  company  and  an- 
injury  to  a  stranger  attempting  to  use  the- 
light  while  delivering  goods  in  the  store,  so- 
tbat  he  cannot  hold  the  company  liable  for 
the  injury. 

(November  12.  1901.) 

ERROR  to  the  Circuit  Court  for  Jackson. 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to* 
have  resulted  from  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wilson  A  Cobb,  for  plaintiff  in* 
error: 

In  order  to  recover,  the  plaintiff  must  al- 

Note. — For  a  case  similar  to  the  one  above 
as  to  the  intervention  of  an  independent  human 
agency  between  the  negligence  of  a  person  and 
an  injury  caused  thereby,  see,  in  this  series, 
Fowles  V.  Brlggs  (Mich.)  40  L.  R.  A.  528. 

As  to  effect  of  concurring  negligence  of  thirds 
person  upon  the  liability  of  one  sued  for  neg- 
ligently causing  injury,  see  JacksonviHe.  T.  &. 
K.  W.  R.  Co.  V.  Peninsular  Land  Transp.  &  Mfg. 
Co.  (Fla.)  17  L.  R.  A.  33,  and  note:  City  Elec- 
tric Street  R.  Co.  v.  Conery  (Arlc.)  31  I/.  R.  A. 
570;  Bartram  v.  Sharon   (Conn.)   46  L.  R.  A. 
144  ;  and  Walrod  v.  Webster  County  (Iowa)  47' 
L.  R.  A.  480. 
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lege  and  pro^e  Uuut  the  defendant  failed  to 
perform  a  duty  owin^  to  him,  by  reason  of 
which  he  suffered  injury. 

Plaintiff,  in  entering  the  premises  of  Oal- 
kinB,  was  a  licensee  merely.  He  might  use 
the  light  provided  by  Calkins,  or  others,  as 
he  saw  fit.  Calkins  owed  him  no  duty,  ex- 
cept to  refrain  from  wilful  or  affirmative 
injuries. 

10  Am.  &  Eng.  Elnc.  Law,  p.  062;  Oihaon 
V.  Sziepienski,  37  111.  App.  601;  McOill  v. 
Compton,  66  111.  Z27;. Victory  v.  Baker,  67 
N.  Y.  366;  Steuxtrt  v.  Cincinnati,  W.  d  M, 
R.  Co,  89  Mich.  315,  17  L.  R.  A.  639,  50  N. 
W.  852;  Parker  v.  Portla/nd  Puh,  Co.  69 
Me.  173,  31  Am.  Rep.  262;  Bennett  v.  But- 
ter field,  112  Mich.  96,  70  N.  W.  410;  Bedell 
V.  Berkey,  76  Mich.  435,  43  N.  W.  308; 
Cusiek  V.  Adams,  115  N.  Y.  56,  21  N.  E. 
673:  Plummer  v.  Dill,  156  Mass.  426,  31  N. 
E.-  128 ;  Stevens  v.  Nichols,  165  Ma^.  472, 
15  L.  R.  A.  459,  29  N.  E.  1150;  Redington 
▼.  Boston  d  M.  B.  Co.  156  Mass.  44,  14  L. 
R.  A.  276,  28  N.  E.  1133;  Larmore  v.  Croum 
Point  Iron  Co,  101  N.  Y.  391,  54  Am.  Rep. 
718,  4  N.  E.  752;  Lake  BHe  d  W,  R,  Co,  ▼. 
Mans,  22  Ind.  App.  36,  51  N.  E.  735;  Tay- 
lor ▼.  Uaddonfield  d  O,  Tump.  Co,  (N.  J. 
L.)  46  Atl.  707. 

Calkins  was  not  liable  for  plaintiff's  in- 
juries. If  he  is  not  liable,  upon  no  princi- 
ple of  law  can  the  defendant  be  held  liable. 

If  the  defendant's  relations  to  Galkine 
weire  such  Hiat  it  was  guilty  of  negligence 
in  the  maintenance  and  repair  of  these  ap- 
pliances, tlie  duty  was  owing  to  him,  and 
not  to  plaintiff.  It  hod  no  contract  rela- 
tions witAi  him  or  his  employer,  and  owed 
neither  any  duty.  Defendant,  under  the 
eridence,  was  not  obliged  to  maintain  the 
Appliances  in  a  sale  condition  as  to  the 
whole  world. 

yeeker  v.  Harvey,  49  Mich.  617,  14  N. 
W.  603;  Fowles  v.  Briggs,  116  Mich.  428, 
40  L.  R.  A.  528,  74  N.  W.  1046;  Losee  v. 
Clute,  61  N.  Y.  494,  10  Am.  Rep.  638 ;  Good- 
lander  MUl  Co.  y.  Standard  Oil  Co,  27  L.  R. 
A.  583,  11  C.  C.  A.  263,  24  U.  S.  App.  7, 
63  Fed.  400;  Loop  v.  Litchfield,  42  N.  Y. 
351,  1  Am.  Rep.  543;  National  Sav.  Banky. 
Ward,  100  U.  S.  195,  26  L.  ed.  621 ;  David- 
j«m  v.  Nichols,  11  Allen,  614;  Roddy  v.  Mis- 
souri P,  R.  Co,  104  Mo.  234,  12  L.  R.  A. 
74B,  15  S.  W.  1112;  Burdick  v.  Cheadle,  26 
Ohio  St.  393,.  20  Am.  Rep.  767;  Ourtin  v. 
Bomerset,  140  Pia.  70,  12  L.  R.  A.  322,  21 
Ail.  244;  San  Antonio  Edison  Co.  v.  Dixon, 
17  Tex.  Civ.  App.  320,  42  S.  W.  1009;  Mc- 
Mnllan  y.  Edison  Electric  Illwninating  Co. 
13  Misc.  392,  34  N.  Y.  Supp.  248;  Keefe  ▼. 
Narragansett  Electric  Lighting  Co.  21  R. 
I.  576,  43  Atl.  642;  Field  v.  French,  80  111. 
App.  78;  Zieman  v.  Kieckhefer  Elevator 
Mfg.  Co.  90  Wis.  497,  63  N.  W.  1021 ;  Hec- 
tor V.  Boston  Electric  Light  Co.  174  Maes. 
212,  54  N.  E.  539;  Lake  Erie  d  W.  R.  Co. 
V.  Maus,  22  Ind.  App.  236,  51  N.  E.  735; 
Svllivan  v.  Boston  d  A.  R.  Co.  166  Mass. 
378.  31  N.  E.  128. 

The  duty  to  the  public  is  limited  to  in- 
struments and  articles  in  their  nature  cal- 
culated to  do  injury,  such  as  are  essential- 
fid  L.  R.  A 


ly  and  in  their  elements  dangerous,  "to  acts- 
thftt  are  ordinarily  dangerous  to  life  or 
property." 

OoodUmder  Mill  Co.  v.  Standard  Oil  Co, 
27  L.  R.  A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400;  Loop  v.  Litchfield,  42 
N.  Y.  351,  1  Am.  Rep.  543;  National  Sav. 
Bank  y.  Ward,  100  U.  S.  195,  25  L.  ed.  621 ; 
Davidson  v.  Nichols,  11  Allen,  614;  Mo- 
Mullan  y,  Edison  Electric  Illuminating  Co, 
13  Misc.  392,  34  N.  Y.  Supp.  248. 

There  certainly  can  be  no  liability  to- 
plaintiff  unless  there  would  have  been  to 
Calkins  had  be  been  injured  instead  of 
plaintiff. 

The  use  of  appliances  whidh  are  in  usual 
and  common  use  for  >bhe  same  purpose  can- 
not be  said  to  be  negligence. 

Werhoiolsky  y.  Ft.  Wayne  d  E,  R.  Co. 
86  Mich.  236,  48  N.  W.  1097 ;  Keefe  v.  Nar- 
ragansett Electric  Lighting  Co.  21  R.  I^ 
575,  43  Atl.  542;  14  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  946. 

It  was  not  the  duty  of  defendant,  regard- 
leas  of  its  relation  to  plaixvtiff,  to  guard 
agBiinst  the  possibility  of  aocident  by  using 
some  insulation  that  could  not  be  destroyed 
by  the  surroundings,  use,  or  wetting  of  tbe- 
cord. 

Wh<;tlen  v.  Michigan  C.  R.  Co.  114  Mich. 
523,  72  N.  W.  323. 

Messrs.  Charles  JB^.  Blair  and  Richard 
Price,  for  defendant  in  error: 

The  circuit  judge  was  amply  justified  in. 
submitting  the  case  to  the  jury. 

Oriffin  V.  United  Electric  Light  Co.  164 
Mass.  492,  32  L.  R.  A.  400,  41  N.  E.  675; 
Illingstoorth  y,  Boston  Electric  Light  Co, 
161  Mass.  683,  25  L.  R.  A.  552,  37  N.  E^ 
778;  Reagan  v.  Boston  Electrict  Light  Co,. 
167  Mass'.  406,  45  N.  E.  743;  Atlanta  Con- 
sol.  Street  R.  Co.  v.  Owings,  97  Ga.  663^ 
33  L.  R.  A.  798,  25  S.  E.  378;  Ahem  v. 
Oregon  Telcph.  d  Teleg.  Co.  24  Or.  276,  22 
L.  R.  A.  635,  640,  33  Pac.  403,  35  Pac.  549; 
Croswell,  Electricity,  §S  232,  266. 

Montgomery,  Ch.  J.,  delivered  the  opin* 
ion  of  the  court: 

The  plaintiff  iHrings  tibis  action  to  recover- 
for  a  negligent  injury.  The  facts,  as  they' 
appear  by  the  testimony,  are  th«ut  the  plain- 
tiff was  in  the  employ  of  the  Schliiz  brew- 
ing Company,  engaged  in  delivering  beer  to- 
its  customers.  One  Wright  Calkins  was  a. 
cusrbomeT  of  the  brewing  company.  On  his^ 
premises,  and  in  the  cellarway  through 
which  plaintiff  passed  in  delivering  the 
beer,  was  an  electric  light,  attached  to  a. 
movisbble  wire,  supplied  with  a  brass  or  metal 
handle  or  hanger,  by  which  it  was  hung  up- 
on a  nail  in  the  cellarway.  The  wire  con- 
necting therewith  passed  through  a  hole  in< 
the  lower  end  of  the  handle;  tjience  to  the 
carbon  film  in  the  bulb.  It  was  claimed 
bhat  it  wafi  necessary  in  using  the  light,  and 
customary,  to  take  hold  of  the  handle  of 
bhe  hanger.  The  breach  of  duty  alleged 
is  that  the  defendant  failed  to  insulate  tho 
wire  and  handle  to  the  fixture  properly.  It. 
appears  by  the  testimony  of  Calkins  that 
the  handle  had  formerly  had  a  kind  of  oe- 
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ment  wrapper  on,  but,  in  carrying  it 
through  the  cellar,  it  would  got  loose  and 
drop  off,  and  that  it  wae  off  at  the  time  of 
the  accident;  th«ut  some  two  or  three  weeks 
t>efore  the  accident  an  agent  of  the  defend- 
4Lnt  put  in.  a  new  wire,  but  did  not  put  any 
cement  or  wrapping  on  at  thai  time;  tliat 
the  agent  of  the  de^ndant  was  notified  that 
the  wrapper  to  the  handle  was  off,  and  thait 
he  (Calkins)  wanted  a  new  one  put  on,  and 
that  the  agent  promised  to  fix  it,  but  that  it 
never  was  fixed  prior  to  the  accident.  Plain- 
tiff recovered  a  judgment  for  injuries  sus- 
tained, and  the  defendant  brings  error. 

The  principal  oontentian  of  defendant  is 
that  upon  this  state  of  facta  it  does  not  ap- 
pear tnat  there  was  any  such  privity  be- 
tween the  plaintiff  and  the  defendant  aa  en- 
titles the  plaintiff  to  recover  for  the  de- 
fendant's neglect,  that  whatever  duty  the 
defendant  owed  it  owed  to  Calkins,  and 
that  third  parties  injured  by  reason  odF  this 
neglect  of  duty  are  not  entitled  to  recover 
against  the  defendant.  There  was  evidence 
tniding  to  ahow  tiuut  the  defendant  was 
owner  of  this  fixture,  but  thiis  does  not  de- 
termine the  question  of  liability.  In  the 
leading  case  of  Winterhotiom  v.  Wright,  10 
Mees.  &  W.  109,  the  defendant  wae  the  own- 
«r  of  the  mail  coach  supplied,  and  it  was 
also  his  duty  to  keep  it  in  repair;  and  it 
may  be  sfcated  as  a  general  rule  that  one 
who  lets  property  for  uee,  like  one  who  sells 
it,  is  not  responsible  to  third  parties  in- 
jured by  reason  of  a  defect  in  the  article 
or  property  let  or  sold.  See  Neoker  v.  Jf  or- 
vey,  49  Mich.  517,  14  N.  W.  503;  Fawles 
▼.  BHggs,  116  Mich.  428,  40  L.  R.  A.  530, 
74  N.  W.  1046.  In  Fotoles  ▼.  Briggs  it 
was  said  'that  the  only  apparent  exceptions 
to  this  rule  were  where  the  fault  consisted 
of  defendant  failing  to  keep  his  premises 
in  a  suitable  and  safe  condition,  or  where 
the  defendant  had  reserved  the  right  to  di- 
rect the  manner  of  the  work  or  undertaken 
to  supply  the  instrumentalities,  or  where 
the  shipper  of  a  dangerous  substance,  the 
oharacter  of  which  is  not  made  known  to 
the  •oarrior.  has  been  held  liable.  If  it  be 
suggested  that  this  case  comes  witbin  the 
latUr  class  of  cases,  namely,  where  the  de- 
fendant is  dealing  with  a  dangevous  sub- 
stance, the  limitation  of  the  rule,  as  we 
understand  it,  is  that  there  shall  be  no  in- 
tervening human  agency  which  might  have 
arrested  the  injury  or  furnished  protection. 


niis  is  well  illuetrated  in  the  ease  of  Oar- 
ter  V.  Totcne,  103  Mass.  507,  where  gunpow- 
der was  sold  to  a  boy  eight  years  of  age,  and 
it  was  of  course,  conceded  that  the  defend- 
ant was  responsible  for  the  injury  likely  to 
occur  from  the  explosion  of  this  dangerous 
substance.  But  it  appeared  that,  after  the 
sale,  the  boy  had  earned  home  the  gunpow- 
der, and  put  it  in  the  custody  of  his  par- 
ents, and  that  a  part  of  it  had  been  fired  off 
by  him,  with  their  pennission,  before  the 
explosion  occurred  by  which  he  was  injured. 
It  was  held  that  the  sale  of  the  gunpowder 
to  the  boy  wae  not,  therefore,  a  direct, 
proximate,  or  efficient  cause  of  the  injuiy. 

So,  in  the  present  case,  it  appears  that 
Calkins  knew  of  the  necessity  of  a  protec- 
tion for  the  lantp,  and,  whatever  may  be 
said  of  the  failure  of  duty  on  the  part  of 
defendant  to  him,  he  saw  fit  to  make  use 
of  it  in  its  imperfect  condition,  and  thie 
must  be  held  to  be  the  intervention  of  an- 
other agency  between  the  defendant's  neg- 
lect and  the  plaintiff's  injury.  The  cases 
cited  by  plaintiff's  counsel  none  of  them 
militate  against  *the  rule  which  we  think 
must  govern  the  present  case.  See  Reagan 
V.  Boston  Electric  Light  Co.  167  Mass.  406, 
45  N.  E.  743;  Atlanta  Consol.  Street  R.  Co. 
V.  Oxcings,  97  Ga.  663,  33  L.  R.  A.  798,  25 
S.  £.  377;  and  Ahem  v.  Oregon  Teleph.  d 
TeUg.  Co.  24  Or.  276,  22  L.  R.  A.  635,  33 
Pac.  403,  35  Pac.  549.  In  each  of  these 
cases,  the  fault  was  a  fault  of  the  defend- 
ant's system,  wholly  under  its  own  control, 
and  with  which  no  person  other  than  the 
defendant  had  aulthority  to  interfere  in  any 
manner  whatever.  Byii  such  is  not  the 
present  case. 

Whether  we  may  deem  electricity,  in  the 
voltage  used  by  the  defendant,  a  dangerous 
substance,  within  the  meaning  of  the  rule 
that  one  transmitting  such  dangerous  sub- 
stances shsJl  be  held  HaMe,  where  there  is 
no  intervening  person  charged  with  any 
duly  oonnected  with  it,  who  has  knowledge 
of  Its  dangerous  character,  in  a  case  pre- 
senting facts  involving  that  pranoiple,  we 
need  not  here  decide,  as  we  ihiik  that,  upon 
the  ground  stated,  the  verdict  should  have 
been  directed  for  the  defendant 

The  judgmefU  loiU  he  reverged,  and  a  new 
trial  ordered. 

The  other  Justices  ooncur. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Thomas  C.  GILLINGHAM,  Admr.,  etc.,  of 
A.  Gillingham,  Deceased, 

V. 

Thomas  W.  BROWN,      i 

(178  Mass.  417.) 
t.     A    siaivte    provldlnsr    that    bo    ae- 


kAowledfmieAt  or  promise  sliall  bo 
evidence  of  a  neiv  coatract  to  take  a 
promise  out  of  the  statute  of  limitations  nn- 
lesB  In  writing,  but  that  nothing  In  It  shall 
alter,  take  away,  or  lessen  the  effect  of  a  part 
payment,  does  not  exclude  all  parol  evideace 
bearing  upon  the  new  promise  by  part  pay- 
ment. 


NoTR. — Effect  of  payment  on  conditions  to  take 
a  debt  out  of  the  Itar  of  the  statute  of  Hmi- 
tatione. 

In  GiLLiNGRAU  T.  Bbown  it  wag  held  that 
the  payment  of  a  part  of  a  debt,  with  a  etate- 
55L.  R.  A. 


ment  that  the  debtor  will  pay  the  balance  In 
instalmeute,  will  take  the  debt  out  of  the  stat- 
ute  of  limitations.  But  a  recovery  waa  limited 
to  the  Inetalmente  aa  they  matured.  The  re- 
ylval  of  payment  and  promise  In  this  case  !■ 
held  to  be  conditional,  and  the  creditor  Is  re- 
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S.  A  part  pamtent  of  a  debt  barred  by 
tlae  statate  of  limitations,  under  an 
ftffre€ment  to  pay  the  whole  debt  In  Instal- 
mentB»  will  not  sustain  an  action  for  the 
whole  debt  at  once,  but  only  for  the  instal- 
ments which  have  become  due  when  the  ac- 
tion is  commenced. 

(April  13,  1901.) 

EXCEPTIONS  by  defendant  to  ruling*  of 
the  Superior  Coart  for  Suffolk  Oounjty 
made  during  the  trial  of  an  action  brought 
to  HBoover  the  amount  alleged  to  be  due  on 
A  promissory  note,  which  resulted  in  a  yer- 
<ilet  in  plaintiff's  favor.     Sustained, 

The  facta  axe  stated  in  the  opinion. 

Mr.  Samuel  W.  Clifford  for  defendant. 

Messrs.  S.  H.  Tync  and  Cfreorge  M. 
Sobbs  for  plaintiff. 


Hammond,  J.,  delivered  the  opinion  of 
the  oourt: 

This  is  an  aotdon  upon  a  demand  note 
dated  October  22,  1872.  At  the  trial  the 
plaintiff,  in  order  to  meet  the  defense  of  the 
statute  of  limitations,  proved  that  the  de- 
fendant delivered  to  the  agent  of  t^e  plain- 
tiff, in  April,  1898,  $5;  and  the  chief  ques- 
tion wus  whether  this  money  was  delivered 
in  part  paymefrjtt  of  the  note,  and,  if  so, 
whether,  under  the  circumstances,  it  had  the 
effect  of  making  the  defendant  liable  to  pay 
the  remainder  of  the  note  at  once,  or  only 
by  instalments.  The  plaintiff's  evidence 
tended  to  show  that  in  February,  1808,  the 
defendant  orally  agreed  to  pay  the  note  in 
monthly  instalmenits  of  $10  each,  the  first 
instalment  to  be  paid  on  the  1st  of  the  fol- 
lowing month;  that>  the  defendant  failing 


<ialred  to  take  the  revival  of  the  debt  with  its 
conditions.  This  case  seems  to  be  a  new  one 
on  the  question  as  to  the  effect  of  a  payment 
•coupled  with  a  conditional  promise  to  pay  the 
t>alance  in  instalmenta  There  are  some  cases 
where  the  payment  was  accompanied  with  a  re- 
fnaal  to  pay  more.  This  is  held  not  to  revive 
the  debt.  8o,  where  the  debtor  pays  a  part 
In  settlement  of  the  whole,  it  will  not  revive 
the  balance. 

Where  a  debtor  wrote,  *'I  will  pay  you  as 
«oon  as  I  get  it  into  my  power,"  and  shortly 
after  wrote,  "I  have  inclosed  a  £6  bank  note 
which  I  hope  you  will  receive  safe.  I  could 
not  make  it  convenient  to  send  more  as  they 
aent  me  short,  but  I  will  send  when  I  can  do 
tt,'* — it  was  held  that  the  sUtute  of  limita- 
tions did  not  commence  running  until  the  debtor 
t>ecame  able  to  pay.  Hammond  v.  Smith,  83 
Beav.  452,  10  Jur.  N.  8.  117,  9  L.  T.  N.  S.  746, 
12  Week.  Bep.  328.  In  this  case  the  plaintirs 
•counsel  insisted  that  the  part  payment  in  the 
«ab«equent  letter,  in  addition  to  the  promise  in 
the  first  letter,  prevented  the  application  of  the 
statute  of  limitations.  The  court  did  not  dls- 
cnss  the  question  of  payment. 

And  where  the  debtor  wrote :  '*Tou  will  find 
Inclosed  |100,  with  interest,  which  you  so 
Undly  loaned  me  one  year  ago,  and  I  hope  and 
trust  I  shall  shortly  be  able  to  Inclose  you  $!,• 
OOO,  which  you  also  kindly  loaned  me,  hoping 
4it  the  same  time  you  may  have  no  need  of  it 
notil  such  time  as  I  shall  be  able  to  pay  it, 
and  you  may  rest  assured  you  shall  have  the 
«noney  the  moment  I  am  able  to  pay  it;"  and 
the  complaint  averred  ability  to  pay  prior  to 
the  commencement  of  the  suit, — it  was  held 
-that  the  cause  of  action  accrued  as  soon  as 
the  debtor  had  the  pecuniary  ability  to  pay. 
The  trial  court  granted  a  nonsuit  on  the  ground 
that  the  debtor  was  able  to  pay  more  than  six 
^ears  before  the  commencement  of  the. action. 
This  was  held  error  on  the  ground  that  it  should 
Jiave  been  submitted  to  the  Jury.  Tebo  v.  Rob- 
inson, 100  N.  Y.  27,  2  N.  B.  883,  Reversing  29 
Hun,  243. 

The  payment  to  the  assignor  of  plaintiff  of 
^20  with  the  statement  that  "he  would  let  him 
have  |20  now,  and  If  he  had  good  luck  in  lum- 
tiering  the  neact  winter  he  would  pay  him  half, 
if  not  the  whole  thing/*  prevented  the  bar  of 
the  statute  of  limitations.  Marshall  v.  Holmes, 
^S  Wia  560,  82  N.  W.  685.  The  court  seems 
to  have  attached  no  weight  to  the  condltlona 
The  defendant  insisted  that  such  payment  was 
M.  gift  on  his  part. 

In  an  action  on  a  justice's  Judgment,  proof 
that  the  defendant  told  another  party  that  he 
tiad  paid  |20  on  the  Judgment,  and  would  pay 
Che  rest  of  it  when  he  returned  from  New  York, 
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was  held  sufficient  to  authorize  a  recovery,  on 
the  ground  that  partial  payments  are  sufficient 
to  take  the  demand  upon  which  such  payments 
are  made  out  of  the  operation  of  the  statute. 
Carshore  v.  Huycic,  6  Barb.  583. 

Where  It  was  claimed  that  a  payment  on  a 
note*  was  made  before  the  statute  of  limitations 
had  run,  and  the  note  was  credited  with  $5 
worth  of  whisky,  and  the  evidence  showed  that 
the  debtor  said  he  had  no  money  but  would  pay 
m  whisky,  and  the  creditor  finally  agreed  to 
take  from  1  to  6  gallons,  It  was  held  there  was 
sufficient  evidence  to  go  to  the  Jury  as  to 
whether  the  date  of  the  entry  of  the  credit  of 
whisky  and  the  conversation  in  regard  thereto 
established  that  the  entry  was  made  at  the 
time.  White  v.  Beaman,  96  N.  C.  122,  1  8.  B. 
789. 

In  the  following  cases  the  qualification  at- 
tached to  the  payment  was  held  to  be  binding 
on  the  creditor. 

Where  mutual  accounts  existed,  and  the  de- 
fendant made  the  following  Indorsement  on  the 
plalntifTs  account :  *'I  admit  the  correctness 
of  the  within  account  with  the  exception  of  the 
item  for  |320,  paid  W.  D.  Bynum  upon  an  order 
purporting  to  be  drawn  by  me,  which  I  do  not 
admit,  March  31st,  1838;"  and  the  plaintiff 
mdorsed  on  the  defendant's  account :  **The 
above  account  Is  correct,  and  I  agree  to  allow 
it  against  my  account  on  settlement," — it  was 
held  that  the  Indorsement  by  the  defendant  was 
not  a  conditional  admission  that  the  excepted 
item  was  a  proper  charge,  and  did  not  consti- 
tute a  waiver  of  the  statute  of  limitations  upon 
the  plaintiff's  making  proof  of  its  correctness. 
Lucas  V.  Thorlngton,  5  Ala.  504.  In  this  case 
the  court  said :  "Here  there  is  no  acknowledg- 
ment of  a  present  or  past  liability  as  to  the 
$520,  but  an  explicit  denial  of  both." 

And  a  payment  to  one  of  two  Joint  owners 
of  a  sum  for  his  half  of  the  debt,  the  debtor 
saying  that  was  all  that  he  could  afford  to  pay, 
and  that  he  would  give  the  same  for  the  other 
half,  but  would  not  give  any  more,  was  held  in- 
sufficient to  prevent  the  operation  of  the  stat- 
ute of  limitations.  Aldrich  v.  Morse,  28  Yt. 
042.  In  this  case  the  court  said:  "The  pro- 
posal to  pay,  and  the  actual  payment  of  $10, 
was  not  made  under  those  circumstances  from 
which  a  promise,  express  or  Implied,  can  be  in- 
ferred, to  pay  the  balance  of  the  debt ;  and  his 
statement,  that  that  was  all  he  could  afford  to 
pay,  was  an  express  declaration  of  his  unwill- 
ingness to  pay  the  remainder  of  the  claim." 

And  a  partial  payment  made  by  one  partner 
on  a  partnership  note,  he  saying  at  that  time 
he  did  not  intend  to  pay  any  more,  will  not 
revive  the  unpaid  balance  upon  which  the  stat- 
ute of  limitations  has  taken  effect,  and  will  not 
21 
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to  pay  as  promised,  the  plaintiff's  sister,  as 
his  agent,  called  upon  the  defendant,  and 
demanded  payment  oif  the  $10,  for  a  pay- 
ment "on  account  of  the  note;"  that  the  de- 
fendant said  he  oould  not  pay  $10,  but 
would  pay  her  $5,  and  did  so,  and  the  pay- 
ment yrsLS  indorsed  on  the  note.  The  defend- 
ant admitted  ^ving  the  agent  the  $5,  but 
testified  that  "it  was  an  act  of  charity,"  and 
that  it  was  done  "to  get  rid  of  her,"  and  that 
in  giving  it  he  stated  that  it  was  not  on  ac- 
count of.  the  note,  and  he  denied  that  he  ever 
agreed  to  pay  in  monthly  instalments. 

In  this  state  of  the  evidence,  the  defend- 
ant asked  the  court  to  rule  tihat  if  the  jury 
should  find  that  the  defendant  agreed  to  pay 
the  note  only  in  instalments  of  $10  per 
month,  and  that  the  payment  of  the  $5  was 
given  and  taken  in  pursuance  thereof,  the 

Slaintiff  could  only  recover  the  instalments 
ue  to  tlie  date  of  the  writ.  The  court  de- 
clined so  to  rule,  and  instructed  the  jury, 
in  substance,  that  if  the  defend'ant  made  this 
payment  on  account  of  the  note,  their  ver- 
dict should  be  for  the  plaintiff  for  the 
amount  of  the  note,  and  interest  from  the 


date  of  demand,  after  deducting  ihe  pay- 
ments indorsed  on  the  note.  To  the  refusal 
to  rule  as  above  requested  and  to  the  ruling, 
given  the  defendant  excepted.  The  jury 
found  for  the  plaintiff  in  the  sum  of  $1,- 
049.40. 

The  verdict  ehows  that  the  jury  found 
that  the  $5  wa«  paid  by  the  defendant  on  a^^ 
count  of  the  note,  and  not  as  an  act  of  char- 
ity, as  he  contended.  But  it  does  not  settle- 
the  question  whether  it  was  paid  in  pursu- 
anoe  of  an  agreement  to  pay  on  instalments, 
or  upon  the  note  generally,  without  reference 
to  that  agreement;  and,  since  the  evidence- 
would  warrant  a  finding  either  way  on  that 
question,  it  is  plain  that,  if  it  was  material^ 
it  should  have  been  submitted  to  the  jury. 

The  statute  (21  Jac.  I.)  in  which  first  ap- 
pears a  limitation  aa  to  1;he  time  of  bringing 
personal  actions,  and  upon  which  are  mod- 
eled the  various  statutes  of  limitation  In  the- 
United  States,  expressly  provides  that  all 
such  actions  should  be  brought  within  the- 
times  therein  prescribed,  and  it  makes  no 
mention  of  the  efTect  of  a  new  promise,  ac- 
knowledgment, or  part  payment.    In  every^ 


prolong  the  life  of  the  existing  debt.  Hale  v. 
Morae,  49  Conn.  481. 

And  where  the  defendant,  on  being  asked  for 
interest,  gave  the  plaintiff  a  sovereign,  and  said 
"he  owed  the  money,  but  he  would  not  pay  it," 
It  was  held  that  such  part  payment  will  not 
take  a  case  out  of  the  statute  of  limitations 
unless  made  under  circumstances  which  war- 
rant a  Jury  In  inferring  a  promise  to  pay  the 
residue.  Weinman  v.  Kynman,  1  Exch.  118, 
16  L.  J.  Exch.  N.  S.  232.  In  this  case  the  court 
left  the  question  to  the  Jury  as  to  whether  the 
defendant  intended  to  refuse  payment,  or  mere- 
ly spoke  In  Jest. 

But  where  an  executor  filed  a  bill  against  de- 
fendant for  discovery,  and  the  defendant  in 
his  answer  admitted  the  payment  by  him  of 
half-yearly  payments  down  to  a  period  within 
six  years,  but  alleged  that  they  were  paid,  not 
as  interest  upon  a  debt,  but  by  way  of  annuity 
for  the  life  of  the  testatrix,  in  a  subsequent  ac- 
tion it  was  held  that  the  Jury  were  at  liberty 
to  reject  the  latter  part  of  the  statement,  and 
that  the  answer  might  be  construed  by  them 
merely  as  admitting  the  payment  of  the  money  ; 
and  that  the  proportion  of  it  as  interest  upon 
the  debt  sued  upon  might  be  proved  by  other 
evidence.  Balidon  v.  Walton,  1  Exch.  617,  17 
L.  J.  Exch.  N.  S.  357.  In  this  case  the  court 
said  that  the  whole  admission  will  be  laid  before 
the  Jury  as  one  entire  writing;  but  that  they 
were  also  of  opinion  that  the  Jury  were  not 
bound  to  believe  the  whole  of  it ;  and  further : 
**The  only  question  la  whether  the  assertion 
of  the  defendant  respecting  the  appropriation 
was  conclusive.  If  the  payments  had  been  ac- 
companied by  tbat  assertion  they  would  have 
been  qualified  by  it,  and  could  not  have  been 
treated  as  payments  of  Interest  on  a  debt ;  but 
here  there  is  an  admission  of  a  by-gone  act, 
via.  payment,  and  an  assertion  respecting  it, 
which  may  or  may  not  be  true.  It  is  no  part 
of  the  act.  but  only  what  the  defendant  chooses 
to  say  respecting  it" 

And  a  payment  made  and  received  as  a  bal- 
ance of  account  between  the  parties  will  not 
operate  to  suspend  the  statute  of  limitations 
as  to  any  part  of  the  account.  Compton  v. 
Bowns,  5  Misc.  218,  25  N.  T.  Supp.  465;  Ber- 
rlan  v.  New  York,  4  Bobt.  538. 

A  payment  made  and  received  as  a  compro- 
mise or  settlement  conditioned  as  payment  in 
ML.  R.  A. 


full  will  not  suspend  the  operation  of  the  stat- 
ute of  limitations. 

So,  the  payment  of  $5,000  as  a  settlement  of 
an  account  for  an  Indebtedness  of  $7,005  will 
not  suspend  the  statute  of  limitations.  Jones 
V.  Langhorne,  19  Colo.  206,  34  Pac.  097.  In 
this  case  the  court  said:  "In  the  absence  of 
special  legislation,  the  accepted  doctrine  is,  that 
to  overcome  the  plea  of  the  statute  of  llmita^ 
tlons  in  actions  on  simple  contracts  by  an  im- 
plied promise  to  be  inferred  from  an  acknowl- 
edgment, or  from  part  payment,  'the  acknowl- 
edgment or  part  payment  must  be  shown  to^ 
have  been  voluntary,  unconditional,  by  the- 
proper  person,  to  the  proper  person,  and  under 
circumstances  consistent  with  an  Intention  and 
promise  on  the  part  of  the  debtor  to  pay  the 
particular  debt  so  acknowledged,  or  the  residue- 
thereof.' " 

In  Crow  V.  Oleason,  141  N.  Y.  489,  36  N.  B. 
497,  it  was  said:     "If  it  be  doubtful  whether 
the  payment  was  a  part  payment  of  an  exist- 
ing debt,   more  being  admitted  to  be  due,  or 
whether  the  payment  was  intended  by  the  parly 
to  satisfy  the  whole  of  the  demand  against  him. 
the  payment  cannot  operate  as  an  admission  or 
a  debt  so  as  to  extend  the  period  of  limitation.'* 

An  action  was  brought  on  three  notes,  al- 
leging that  the  plaintiff  was  Induced  to  sur- 
render those  notes  by  way  of  compromise  of  50* 
per  cent,  and  to  take  claims  against  other  par- 
ties and  that,  by  reason  of  false  representa- 
tions of  the  indebtedness  of  such  parties  the 
notes  were   surrendered.     Plaintiff  further  al- 
leged Ihat  the  defendant  promised  to  pay  the- 
residue  of  the  amount  unpaid  on   said  notes, 
whenever  he  should  become  able,  and  that  the 
defendant  was  of  sufficient  ability  to  pay  the- 
same.     It  was  shown  that  the  statements  were 
false,  and  that  the  defendant  then  was  and  ever 
since  had  t>een  of  sufficient  ability  to  pay  all  the 
debts,  and  the  defense  of  the  statute  of  limita- 
tions was  pleaded.     It  was  held  that  there  was. 
a  misjoinder  of  causes  of  action,  and  that  the 
plaintiff  was  bound  to  return  the  sceaKtiee  re- 
ceived on  disaffirming  the  compromise.     It  waa 
further  held  that  from  such  a  part  payment  by 
way  of  compromise,  no  promise  to  pay  the  resi- 
due can  be  implied,  and  it  cannot  operate  to> 
prevent  the  bar  of  the  statute  of  llmitatloaa.. 
Sanderson  v.  Milton  Stage  Co.  18  Yt  107. 
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form  oi  action  bui  that  of  aaaumpeirt,  the 
oonstructian  has  been  in  unison  with  the 
express  wt>r(i3  of  the  statute,  but,  as  to  that 
action,  the  statute  bae  had  a  varied  expe- 
rience in  running  the  gauntlet  oi  judicial  ez- 
poaitioo.    There  was  early  read  into  it  a 
provision  that  in  an  action  of  assumpsit  a 
promise  of  payment  within  eax  years  prior 
to  the  action  would  avoid  the  statute,  but 
that  a  confession,  or  simple  acknowledgment, 
by  the  debtor  that  he  owed  the  debt  would 
not   be  suiTicient.    Dickson  v.   Thomson,  2 
Show.  126.    At  a  later  period,  however,  it 
was  held  that  an  aclcnowledgment  was  evi- 
denoe  from  which  a  jury  might  properly  find 
a  new  promise  to  pay.'    Heyling  v.  Hastings, 
1  Ld.  Eaym.  421,  1  Cocnyns,  M.    Stiil  later. 
Lord  Manafield  said  in  Quantock  v.  England, 
5  Burr.  2628,  that  the  statute  did  not  de- 
stroy the  debt,  but  only  took  a>way  the  rem- 
edy, and  tbat>  if  the  debt  be  older  than  the 
time  limited  for  bringing  the  action,  the 
debtor  may  waive  this  i^vantage,  and  in 
honesty  he  ought  not  to  defend  by  such  a 
plea,  *'and  the  slightest  word  of  acknowl- 
edgment would  take  the  oase  out  of  the  stat- 
ute."    In  Tanner  v.  Smart,  C  Barn.  A  C.  603, 
however,  the  pendulum  swun^  the  other  way, 
and  Lford  Tenterden,  Ch.  «f.,  after  saying 
that  there  were  undoubtedlj^  authorities  to 
the  effect  that  the  statute  is  founded  on  a 
presumption  of  payment,  that  whatever  re- 
pels that  presumption  is  an  answer  to  the 
btatut^  tlmt  any  acknowledgment  which  re- 
pels that  presumption  is  in  legal  effect  a 
promise  to  pay  the  debt,  and  that,  though 
such  acknowledgment  is  aooompanied  with 
only  a  oonditiooal  promise,  or  even  a  refusal 
to  pay,  the  law  considers  the  condition  or  re- 
fusal void,  and  the  acknowledgment  itself 
an  unconditional  answer  to  the  statute,  pro- 
ceeds, in  on  able  opinion,  to  say,  in  sub- 
stance^ that  these  caaes  are  unsatisfactory 
and  in  conflict  with  some  others,  and  that 
the  true  doctrine  is  that  an  acknowledgment 
can  be  an  answer  to  the  statute  only  upon 
the  ground  that  it  is  an  evidence  of  a  new 
promise,  and  that  while,  upon  a  general  ac- 
knowledgment, where  nothing  is  said  to  pre- 
vent it,  a  general  promise  to  pay  may  and 
ought  to  be  implied,  yet,  where  a  debtor 
guards  his  acknowledgment  and  accompanies 
it  with  a  declaration  to  prevent  any  such 
implication,  a  promise  to  pay  could  not  be 
raised  by  implication.    This  is  a  leading 
ease  in  England  on  this  subject. 

In  this  country  it  has  very  generally  been 
held  that  the  statute  of  limitations  is  a  wise 
and  beneficial  law,  not  designed  merely  to 
raise  a  presumption  of  payment  of  a  just 
debt  from  lapse  of  time,  but  to  afford  secur- 
ity against  stale  demands  after  the  true 
state  of  things  may  have  been  forgotten  or 
may  be  incapable  of  explanation  by  reason 
of  the  loss  of  evidence;  that,  if  a  new  ex- 
press promise  be  set  up  in  answer  to  the 
statute,  its  terms  ought  to  be  clearly  proved ; 
and  that  if  there  be  no  express  promise,  but 
a  promise  is  to  be  raised  in  law  from  the 
acknowledgment  of  the  debtor,  such  an  ac- 
knowledgment ought  to  oontain  an  unquali- 
fied admisaioii  oi  a  previous  subsisting  debt 
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for  which  the  party  is  liable,  and  which  he 
is  willing  to  pay.  It  follows  that  if  the  ac- 
knowledgment be  accompanied  by  circum- 
stances, or  words  which  repel  the  idea  of  an 
intention  to  pay,  no  promise  oan  be  implied. 
Bell  V.  Morrison,  I  Pet.  351,  7  L.  ed.  174; 
Jones  V.  Moore,  5  Binn.  673,  6  Am.  Dec.  428; 
Berghaus  v.  Calhoun,  6  Watts,  219;  Samds 
V.  Oelston,  15  Johns.  611;  Danforth  v.  Cul- 
ver, 11  Johns.  146,  6  Am.  Dec.  361;  Purdy 
V.  Austin,  3  Wend.  187.  In  this  last  case 
the  court  says  that  the  statute  is  one  of  re- 
pose, and  should  be  maintained  as  such; 
that,  while  the  unqualified  and  uncondi- 
tional acknowledgment  of  a  debt  is  adjudged 
in  law  to  imply  a  promise  to  pay,  the  ac- 
knowled^ent  of  the  original  justice  of  the 
claim,  wathout  recognizing  its  present  exist- 
ence, is  not  sufiicient;  and  that  anything  go- 
ing to  negative  a  promise  or  intention  to  pay 
must  be  regarded  as  qualifying  the  language 
used.  This  doctrine  was  approved  by  this 
court  in  <the  leading  case  of  Bangs  v.  Hail,  2 
Pick.  368,  13  Am.  Dec.  437,  in  which  Put- 
nam, J.,  after  a  review  of  the  authorities, 
says:  "On  the  whole,  we  are  satisfied  that 
there  must  be  an  unqualified  acknowleds- 
ment^  not  only  th(at  the  debt  was  just  origi- 
nally, but  that  it  continues  to  be  so,  •  .  • 
or  that  there  has  been  a  conditional  promise 
which  has  been  performed,  as  is  before  ex- 
plained." To  answer  the  statute,  ther€ 
must  be  a  promise,  express,  or  implied  from 
an  acknowledgment  of  the  debt  as  a  present 
exieting  debt.  If  the  promise,  whether  ez- 
prese  or  implied,  be  conditionaJ,  it  must  be 
shown  that  the  conditions  have  been  ful- 
filled. Cambridge  v.  Hohart,  10  Pick.  232; 
Sigoumey  v.  Drury,  14  Pick.  387;  Krehs  v. 
Olmstead,  137  Mass.  604.  While  the  origi- 
nal debt  is  the  cause  of  action  (Ilsley  v.  Jew- 
ett,  3  Met.  430),  the  liability  of  the  debtor 
is  determined,  not  by  the  terms  of  the  old, 
but  by  those  of  the  new,  promise.  As  steted 
by  Vice  Chancellor  Wigram  in  Philips  v. 
Philips,  3  Hare,  281,  290:  "The  new  prom- 
ise, and  not  the  old  debt,  is  the  measure  of 
the  creditor's  right."  "If  the  debtor  prom- 
ises to  pay  the  old  debt  when  he  is  able,  or 
by  instalmente,  or  in  two  years,  or  out  of  a 
particular  fund,  the  creditor  can  claim  noth- 
ing more  than  the  promise  gives  him." 
Ousty  V.  Donlan,  150  Mass.  245,  34  N.  K 
360;  Bovnton  v.  Moulton,  159  Mass.  248,  34 
N.  E.  361. 

Pub.  Stat  chap.  197,  S  15,  provides  that 
no  acknowledgment  or  promise  shall  be  evi- 
dence of  a  new  or  continuing  contract  to 
take  the  case  out  of  the  operation  of  the 
statute,  unless  contained  in  some  writing 
signed  by  the  debtor,  and  m  9  16  that  noth- 
ing in  this  provision  shall  be  taken  to  alter, 
bake  away,  or  lessen  the  effect  of  a  part  pay- 
ment of  principal  or  interest ;  and  it  may  be 
contended  that  the  effect  of  these  two  sec- 
lions  is  to  exclude  all  parol  evidence  what- 
ever bearing  upon  an  acknowledgment  or 
new  promise  by  part  payment  or  otherwise; 
whether  the  creditor  be  attempting  to  avail 
himself  of  it  for  attack,  or  the  debtor  for 
defense.  But  that  does  not  seem  to  us  to  be 
the  result.    The  language  is  that  the  provi- , 
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aion  of  the  15tih  section  shall  not  be  taken 
to  alter,  take  away,  or  lessen  the  effect  ci 
part  payment*  But  what  was  the  effect  of 
part  paymeoft  before  this  etatuite  requiring 
the  proonise  or  acknowledgment  to  be  in 
writing?  Its  effect  depemded  upon  the  cir- 
ciimfltances.  If  a  debtor  made  a  part  pay- 
ment as  such,  it  was  considered  as  an  ac- 
knowledgmeut  that  the  whole  debt  was  due, 
otherwise  it  could  not  be  a  part  payment; 
and  so  it  stood  upon  the  same  footing  as  any 
other  unconditionial  acknowledgment^  and 
from  it  the  law,  in  the  absence  of  anything 
to  the  contrary,  implied  a  promise  to  pay 
the  whole.  It  had  no  validity  to  answer  the 
statute  except  as  an  acknowledgment  of  the 
debt.  In  the  language  of  Tiodal,  Oh.  J.,  in 
CUM'k  V.  Hooper^  10  Bing.  480,  in  the  mind 
of  the  party  paying,  such  a  payment  must  be 
''a  direct  acknowlSgment  and  adrndssion  of 
the  debt,  and  is  the  same  thing,  in  effect,  as 
ii  he  had  written  in  a  letter  •  •  •  that 
he  still  owed  the  sum.'' 

But  suppose  a  debtor  says  to  his  creditor : 
''I  acknowledge  the  debt  to  be  just,  that  it 
sever  has  been  paid,  and  that  I  h«ve  no  de* 
fense  except  the  statute  of  limitations.  lam 
willing  to  pay,  and  I  do  hereby  pay  to  you, 
one  half  of  the  debt,  but  I  do  not  intend  to 
waive  the  statute  aa  to  the  rest.  On  the 
contrary,  I  insist  on  my  defense  as  to  thAt, 
and  I  never  will  pay  any  more."  Can  ii  be 
0aid  that  from  such  a  part  payment,  acoom- 
panied  by  such  a  distinct  affirmation  of  the 
debtor's  intention  not  to  pay  more,  but  to 
insist  upon  his  defense  under  the  statute, 
the  law  would  have  implied  a  promise  to  pay 
the  remaining  half  T 

Again,  suppose  a  debtor  says  to  his  cred- 
itor: "Your  claim  against  me  is  just.  It 
never  has  been  paid,  and  my  only  defense 
to  it  is  the  statute  of  limitations.  I  am  not 
able  to  pay  it  now,  but  I  will  pav  it  when 
and  as  fast  as  I  am  able,  but  I  will  not  pay 
in  any  other  way,  and  I  insist  upon  my  de- 
fense under  the  statute,  escept  so  far  as  I 
DOW  waive  it.  I  am  able  to  pay,  and  I  do 
now  pay  you  $10,  with  this  understaoding." 
Caji  it  be  said  that  from  such  a  part  pay- 
ment the  law  would  have  implied  a  promise 
to  pay  the  debt  according  to  its  original 
terms? 

To  come  a  little  more  closely  to  what  the 
jury  might  have  found  the  facts  to  be  in  this 
case,  suppose  the  debtor  agrees  to  pay  in 
instalments,  and  in  no  <^er  way,  and 
clearly  declares  his  intention  to  pay  in  no 
other  way,  and  then  makes  a  payment  in 
compliance  with  the  new  promise;  can  it  be 
said  that  from  such  a  part  payment  the  law 
would  ha^e  implied  a  promise  to  pay  the 
debt  in  any  other  way  T  Such  an  interpreta- 
tion of  the  words  and  act  of  the  debtor 
would  be  inconsistent  with  the  understand- 
ing of  both  parties,  and  would  be  unreason- 
able and  unjust. 

Such  a  partial  payment  as  that  named  in 
either  of  the  three  oases  above  supposed 
musit  be  construed  as  a  oondiitional,  and  not 
an  absolute,  waiver.  The  waiver  must  be 
taken  as  it  is, — absolute,  if  absolute;  condi- 
tional, if  conditional.  And,  on  principle, 
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that  must  be  so  whether  it  be  found  in  a 
verbal  promise  or  in  a  paymenL  There  is 
no  ground  for  a  satisfactory  distinction  be- 
tween a  waiver  by  word  and  a  waiver  by  an 
act.  Each  is  evidence  of  a  new  promise, 
and  operative  only  as  such,  and,  while  the 
cause  of  action  is  the  old  promise,  the  meas- 
ure of  the  liability  is  determined  by  the  new 
one. 

Now,  it  is  expressly  declared  in  Pub.  Stat, 
chap.  197,  §  16,  that  the  provisions  of  the 
preceding  section  shall  not  be  taken  to  alter, 
take  away,  or  lessen  the  effect  of  a  part  pay- 
ment. There  can  be  no  doubt  that^  prior  to 
the  passage  of  the  law  contained  in  §  15,  a 
partial  payment,  made  in  pursuance  of  an 
agreement  to  pay  by  instalments,  did  not 
have  the  effect  of  making  the  debtor  liable  in 
any  otlier  way.  To  say  that  the  provisions 
of  §  15  do  have  that  effect  is  to  alter  the 
effet't  of  such  a  part  paymemit,  and  so  is  in- 
consistent with  S  16.  The  law  with  respect 
to  i^rt  payment  is  to  remain  as  before  mid 
the  language  accompanying  the  payment  is 
admissible  to  show  the  intent  with  which  the 
payment  is  roadei,  just  as  it  was  admissible 
before;  and  that  is  so  whether  or  not  it  con- 
tains a  promise  to  pay,  upon  which  the  cred- 
itor could  have  maintained  an  action  prior  to 
the  requirement  iiiat  it  should  be  in  writing. 

In  the  case  ai  bar  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  had  orally 
a^eed  to  pay  in  mondily  instalments  of  $10 
each,  and,  if  such  an  agreement  had  been  in 
writing,  it  could  have  been  enforced  accord- 
ing to  its  terms.,  but  the  right  of  the  cred- 
its, as  a^inst  a  plea  of  the  statute,  would 
have  been  measured  by  this  new  promise; 
and,  even  if  the  debtor  had  failed  to  pay, 
the  creditor  could  recover  only  the  instal- 
ment due  under  the  terms  of  the  agreement, 
and  that  would  be  so  even  if  the  defendant 
had  made  several  of  the  payments.  The 
creditor  could  take  the  money  under  the 
terms  which  the  debtor  had  prescribed,  and 
upon  no  other. 

And,  by  the  reason  of  the  thing,  the  same 
principle  must  apply  where  the  payment  is 
made  upon  an  agreement  which,  Bot  being  in 
writing,  could  not  be  enforced.  If  this  $5 
was  paid  in  part  performance  of  his  agree- 
ment to  pay  by  instalments,  t^en  it  cannot 
be  inferred  that  he  intended  to  recognize  the 
existence  of  the  old  debt  as  an  actual  sub- 
sisting obligation  in  any  other  way.  The 
nature  of  the  act  is  to  be  determined  by  the 
intention  of  the  debtxnr  as  shown  by  the  act, 
Ms  words,  and  the  circumstances  accom- 
panying and  ezplcdning  it.  Taylor  v.  Fos- 
ter, 132  Mass.  30;  Hosooe  v.  Eale,  7  Gray, 
274.  See  also  13  Am.  &  Eng.  Enc  Law, 
pp.  750  et  seq,,  iot  gpood  collection  of  the 
oases.  While,  in  this  case,  the  evidence  is 
conflicting,  we  think  it  would  warrant  a 
finding  that  the  only  express  promise  made 
by  the  defendant  was  to  pay  in  monthly  in- 
stalments of  $10  each,  and  that  he  paid  the 
$5  solely  under  that  agreement.  If  that 
was  so,  then  no  other  promise  can  be  in- 
ferred from  this  payment,  and  the  instrui^ 
tion  requested  should  have  been  given* 

iSaoepiions  aiMta^nedL 
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Btatb  ex  rel.  McKichols  y.  Justus. 
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STATE  of  Minnesota  ea  rel.  Edwurd  Mc- 
NICHOLS,  Appt., 

V. 

Philip  C.  JUSTUS  et  al,  Respta. 


( 


.Minn. 


) 


*Upon  habeas  corpus  reTleur  in  this 
court,  under  chapter  827,  Gen.  Laws  1895, 
to  inquire  into  the  validity  of  the  arrest  and 
custody  ot  a  fugitive  from  the  Justice  of  a 
foreij^n  state,  detained  on  an  eztraditiou  war- 
rant— Held: 

X.  Tbat  this  coart  will  aot,  on  such 
proceedlnKSy  extend  Its  Inqtalsltlon  be- 
yond the  rendition  warrant  to  ascertain 
whether  the  prisoner  had  t>een  previously  un- 
lawfully arrested,  or  was  in  unlawful  cus- 
tody at  the  time  such  warrant  was  served 
apon  him. 

2.  Under  the  Constltatlon  of  the 
■tate  of  Illinois,  In  case  of  disability 
of  the  voirernor  the  lieutenant  governor 
shall  act  in  his  place,  and  upon  the  disability  of 
the  lieutenant  governor  the  president  pro  tern. 
of  the  senate  shall  act  as  governor.  Where  the 
duties  of  the  chief  executive  of  that  state 
are  supplied  by  either  of  these  constitutional 
substitutes,  it  is  not  Improper  to  designate 
such  substitute  as  the  "acting  governor,"  in 
which  case  the  attestation  by  the  secretary 
of  state,  under  the  state  seal,  as  "by  the  gov- 
ernor,'* is  proper,  and  requires  full  faith  and 
credit  from  foreign  Jurisdictions. 
S.  IVhere  on  the  demand  of  the  fngrl- 
tive  the  reQUlsltlon  certllles  that  all 
papers  returned  are  true  and  correct 
copies,  and  one  of  them  ccmtains  a  criminal 
accusation,  indorsed  as  "an  Indictment," 
signed  by  a  foreman  as  "a  true  bill,"  such 
authentication  is  a  substantial  compliance 
with  the  act  of  Congress.  17.  S.  Rev.  Stat. 
1878,  S  5278. 

^  Where  a  reaulsltlon  from  a  for- 
«iarn  state  had  been  considered  by 
the  executive  of  this  state,  and  a  warrant 
Issued  thereon.  It  is  to  be  presumed  that  it 
was  granted  upon  competent  proof  that  the 
prisoner  was  a  fugitive  from  Justice,  charged 
with  a  crime,  at  a  time  when  he  was  within 
the  state  from  which  he  has  fled. 
G.  The  soTcmor's  warrant  need  not 
■et  forth  facts  nor  grrounds  upon 
^rhlch  the  same  Is  Issued  with  the  cer- 
tainty required  in  criminal  pleadings.  If  It 
appeiirs  therein  that  under  the  Federal  Con- 
stitution and  the  act  of  Congress  the  prisoner 
Is  demanded  as  a  fugitive,  it  is  suflSclent. 
Held,  further,  that  the  warrant  in  this  case 
In  these  respects  was  in  compliance  with  law. 

(October  29,  1901.) 

APPEAL  by  relator  from  an  order  of  the 
District     Court    for     Ramsey     County 

^Headnotes  by  Lovkly,  J. 


quashing  a  writ  of  hfll)ea8  corpus  to  obtain 
the  release  of  petdtioner  from  custody  to 
which  he  had  been  committed  in  eKtradition 
proceedings.    Affirmed. 

The  fa<ets  are  stated  in  the  opinion. 

kleaara.  Iiawler  A  Arnold  for  appellant. 

Mr.  T.  R.  Kane,  for  respoodefnts: 

The  proceedings  for  the  extradition  of  the 
relator  are  regular,  legal,  and  sufficient  in 
all  respects,  and  the  requisitioo.  of  the  gov- 
ernor of  Illinois  for  the  return  of  said  re- 
lator to  the  state  of  Illinois  should  be  hon- 
ored. 

15  Am.  &,  Eng.  Enc.  Law,  p.  205 ;  Re  Blochp^ 
87  Fed.  081 ;  People  ex  rel.  Draper  v.  Pink- 
erion,  77  N.  Y.  246. 

An  indictment  itself  is  prima  facie  evi- 
dence thaA  the  act  charged  in  the  indict* 
ment  was  a  crime  by  the  law  of  the  demand- 
ii^  state. 

Re  Van  Sciever,  42  Neb.  772,  60  N.  W. 
1037. 

After  a  fugitive  has  been  arrested  on  an 
extradition  warrant,  he  will  not  be  dis- 
charged on  the  ground  that  there  was  no  evi- 
dence before  the  executive  issuing  the  war- 
rant, showing  that  the  fugitive  had  fled  from 
the  demanddng  flrt^ate  to  avodd  prosecution. 

Ew  parte  Sheldon,  34  Ohio  SU  319. 

Kedtals  in  the  warrant  of  a  gorvemor  for 
the  arrest  of  a  fugitive  from  the  Justice  of 
another  state  are,  in  a  habeas  corpus  pro- 
ceeding, to  be  taken  prima  facie  as  proved, 
without  producing  the  evidence  on  which  the 
governor  acted. 

State  at  Instance  of  Adams  y.  Bwsine,  4 
Harr.  (Del.)  572;  State  v.  Sohlenn,  4  Harr. 
(Del.)  677;  People  ex  rel.  Draper  v.  Pinker- 
ton,  77  N.  Y.  245. 

The  goivemor'a  warrant  is  conclusive  that 
the  person  named  in  the  warrant  stands 
charged  with  crime  in  the  state  demanding 
his  surrender. 

Re  henry,  10  Ben.  107,  Fed.  Cas.  No.  8,- 
162;  Galley's  Case,  7  Colo.  384,  49  Am.  Rep. 
358,  3  Pac.  903;  State  v.  Ross,  21  Iowa,  467; 
Roberts  v.  Reilly,  116  U.  S.  80,  29  L.  ed.  644, 
6  Sup.  CJt.  Rep.  291. 

Though  a  requisition  for  extradition  does 
not  show  on  its  face  that  it  was  based  on  an 
original  proceeding  had  in  the  proper  court, 
it  is  suflleient  where  it  refers  to  papers  an- 
nexed to  it  and  certified  to  be  correct^  which 
do  sthow  that  fact. 

Re  White,  45  Fed.  237 ;  Davids  Case,  122 
Maus.  324 ;  Kingsbury's  Case,  106  Mass.  223. 

The  mandate  of  the  governor,  directing 
the  delivery  of  the  accused  to  the  agent  of 
the  state  demanding  his  rendition,  need  not 
recite  that  the  governor  of  the  latter  state 


Note. — As  to  right  to  detain  fugitive  to  await 
the  arrival  of  extradition  papers,  see,  In  this 
eerlea  Simmons  v.  Van  Dyke  (Ind.)  26  L.  R.  A. 
83,  and  note. 

As  to  what  papers  are  necessary  to  obtain 
surrender  of  a  fugitive  from  another  state,  see 
Ex  parte  Hart  (C.  C.  App.  4th  C.)  28  L.  R.  A. 
801,  and  note. 

As  to  who  are  fugitives  subject  to  extradition, 
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see  State  v.  HaM  (N.  C.)  28  L.  R.  A.  289,  and 
note;  Re  Sultan  (N.  C.)  28  L.  R.  A.  294;  Drink- 
all  V.  Spiegel  (Conn.)  30  L.  R.  A.  486;  and  Eo 
parte  Tod  (S.  D.)  4T  L.  R.  A.  566. 

For  habeas  corpus  to  review  extradition  pro- 
ceedings in  general,  see  State  v.  Jackson  (D.  C. 
E.  D.  Tenn.)  1  L.  R.  A.  370,  and  note;  Re  Sul- 
tan (N.  C.)  28  L.  R.  A.  294 ;  and  Ex  parte  Tod 
(S.  D.)  47  L.  R.  A.  5C6. 
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eitiher  produced  or  cetused  to  be  produced  a 
copy  of  an  indicftment  or  an  affidavit  before 
a  magistrate,  showing  that  accused  had  been 
charged  with  having  committed  a  crime. 

Ex  parte  Moacato,  44  S.  C.  335,  22  S.  £. 
308. 

An  ecttradition  wa^rrant  need  not  show 
that  the  crime  with  which  the  fugitives  are 
chaiged  in  the  indictment,  recited  in  the  de- 
nuind,  is  a  crime  by  the  law  of  the  demand- 
ing stat& 

Ex  parte  Stanley,  25  Tex.  App.  372,  8  S. 
W.  645;  People  ex  reL  Jourdan  v.  Donahue, 
84  N.  Y.  438. 

Mr.  W.  B.  Douslasy  Attorney  General, 
also  for  respondents. 

"LoTeljf  J.,  delivered  the  opinion  of  the 
court: 

Eddie  McNicihols  is  in  custody  upon  the 
warrant  of  the  governor  of  this  state,  is- 
sued to  honor  a  requisition  from  the  ohief 
magistrate  of   Illinois  in   extiudition  pro- 
ceeding.    After  arrest  upon   the  warrant, 
the  priAoner  obtained  a  writ  of  habeas  cor- 
pus from  Judge  Bunn,  of  the  district  court 
for  Ramsey  county,  who,  after  hearing,  upon 
the  return  thereof,  quashed  the  writ  and  re- 
miuQded  the  prisoner  to  the  custody  of  re- 
spondents.    Lnder  the  provisions  of  chapter 
327,    Gen.    Laws    1895,    petitioner    appeals 
from  such  order  to  this  courts  where  the 
whole 'issue  has  been  presented  ajiew,  as  re- 
quired by    the    provisions  of   that  statute. 
Evidence  bas  been  received  in  behalf  of  the 
prisoner,  embracing  the  formal  requisition, 
with  aocompanying  documents,  as  well  as 
the  certillcates  acted  upon  by  the  governor 
•of  thie   state;    aloo  the  executive   warrant 
>upon  which  the  prisoner  is  detained.    The 
;fieveral  claims  urged  by  prisoner's  counsel 
ito  secure  his  discharge  will  be  stated  and 
<?Qinsidered  in  the  order  they  are  presented 
in  counsel's  brief  and  on  the  argument : 

1.  From  the  evidence  it  appears  that  Mc- 
Nichols  on  the  3d  of  Septenvber  last  was 
arrested  in  the  city  of  St.  Paul  without  pro- 
cess. Habeas  corpus  proceedings  were  had 
in  his  behalf  before  Judge  Brill,  of  the  dis- 
trict court  for  Ramsey  county.  An  order 
discharging  the  prisoner  was  made  therein, 
but,  before  the  prisoner  left  the  court  room, 
officers  followed  in  close  proximity,  and  ar- 
rested him.  It  is  claimed  that  the  officers 
arrested  the  prisoner  while  in  the  court 
room.  We  are  not  disposed  to  deny  this 
claim,  even  to  the  full  extent  contended  for 
by  counsel  for  prisoner,  since  we  deem  all 
acts  preliminary  to  the  action  of  the  execu- 
tive of  this  state  upon  the  requisition  as  not 
of  vital  importance  on  this  investigation. 
It  may  be  admitted  that  under  numerous 
pretexts  McNiohols  was  from  the  time  of  the 
order  of  discharge  by  Judge  Brill  restrained 
of  his  liberty  until  the  extrajdition  warrant 
vras  issued  and  served  on  the  21st  day  of 
September,  following,  whereupon  the  writ  of 
habeas  corpus  was  sought  from  Judge  Bunn, 
Whose  denial  of  relief  and  remand  of  the 
prisoner  to  the  custody  of  respondents  is  the 
order  which  is  now  under  review.  Upon  the 
facts    thus    summarized,    it   is   urged    that 
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from  the  time  of  the  first  discharge  by  Judge 
Brill  until  the  service  of  the  extraditioQ  war- 
rant the  prisoner  was  unlawfully  restrainad 
of  his  liberty  for  the  same  cause  and  by  the 
same  officers  who  arrested  him  under  the 
extradition  wiarrant;  hence  service  of  such 
warrant  while  in  su<^  custody  was  illegal, 
in  violation  of  the  personal  rights  of  the 
prisoner,  and  in  disregard  of  the  effect  of 
the  previous  discharge  by  a  court  of  com- 
petent jurisdiction,  wherdby  the  forcible  and 
unlawful  arrest  affects  their  subsequent  ac- 
tion, and  taints  with  illegality  any  effective 
use  of  the  executive  warrant,  at  least  un- 
til the  prisoner  had  first  been  fully  set  at 
liherty.  We  are  unable  to  adopt  this  view. 
The  fact  that  the  pris(»ier  was  arrested  un- 
lawfully previous  to  the  issuance  of  the  ex- 
ti'adition  warrant  does  not  furnish  a  sub- 
stantial reason  why  that  instrument,  if  le- 
gal on  its  face,  should  be  ig^nored.  Conced- 
ing that  the  first  arrest  and  subsequent  de- 
tention of  the  prisoner  were  in  vioiation  of 
law;  that  up  to  the  time  when  the  extradi- 
tion warrant  was  issued  and  delivered  to  the 
proper  officer  an  assault  had  been  commit- 
ted upon  him,  followed  by  £alse  imprison- 
ment, for  which  he  might  have  damages; 
that  he  was  arrested  in  Judge  Brill's  court 
improperly,  in  contempt  of  the  order  of  that 
court, — ^these  were  acts  with  which  we  have 
nothing  to  do  on  this  hearing.  It  seems  to 
us  very  dear  that  the  wrongs  ajid  injuries 
which  the  prisoner  had  suffered  from  the  al- 
leged previous  misconduet  of  the  officers  to 
whom  the  extradition  wurnajit  was  after- 
wards issued  cannot  modify  the  warrant  it- 
self, iior  excuse  or  permit  any  disobedience 
of  its  commands.  State  v.  Rosa,  21  Iowa, 
467.  If  the  warrant  was  effective  to  justify 
prisoner's  custody,  such  custody  was  Justi- 
fied from  the  time  it  was  served  upon  him. 
We  are  quite  clear  theit  we  cannot  redreas 
prisoner's  independent  and  ccdiaieral  griev- 
ances upon  this  review,  nor  set  aside  a  lega} 
arrest  because  of  a  previous  unlawful  one; 
for,  if  the  warrant  is  a  protection  to  re- 
spondents at  all,  such  proteotdon  inures  from 
ite  service. 

2.  The  requiremente  in  pxx>eeedings  for 
the  exta*adition  of  fugitives  in  the  demand- 
ing state,  as  well  as  the  state  where  such 
fugitives  have  taken  asylum,  under  §  2,  art. 
4,  of  the  Federal  Constitution,  are  provided 
for  by  the  Federal  law  in  the  following 
terms:  "When  Uie  executive  authority  of 
any  state  or  territory  demands  any  person 
as  a  fugitive  from  justice  of  'the  executive 
authority  of  any  state  or  territory  to  which 
said  person  has  fled,  and  produces  a  copy  of 
an  indictment  found  or  ah  affidavit  madebe- 
fore  a  magistrate  of  any  state  or  territory 
charging  &e  person  demanded  with  having 
committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  author- 
ity of  the  state  or  territory  to  which  such 
person  lias  fled  to  cause  him  to  be  arrested 
and  secured,*'  to  be  delivered  up  in  accord- 
ance with  further  proceedings  therein  con- 
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tained.  U.  S.  Rev.  Stat  9  5278,  title  66. 
Upon  the  constructioii  of  this  act  it  is  urged 
ior  prisoner  that  no  denvanid  from  the  proper 
friithorities  of  Illinois  hae  been  made  upon 
the  governor  of  this  state.  This  contention 
is  bcLsed  upon  the  statement  in  the  body  of 
the  requisition  that  the  same  is  made  by  the 
^'acting  governor"  of  the  state  of  Illinois. 
The  requisition  is  signed  and  attested  by  H: 
.A.  Northcott  as  governor;  also  by  the  secre- 
tary of  state  that  it  is  executed  '^y  the  gov- 
«riior/'  to  which  latter  attestation  is  at- 
tached the, great  seal.  The  pith  of  the  point 
made  by  counsel  in  this  respect  is  that  an 
^'acting  governor"  is  not  recognized  in  the 
Constitution  of  Illinois  as  the  '*chief  execu- 
tive" of  that  state,  and  his  designation  as 
acting  governor  does  not>  therefore,  comply 
with  the  act  of  Congi'ess,  which  requires  the 
denuund  to  be  made  by  the  "chief  executive" 
of  the  state  from  which  the  fugitive  has  fled. 
If  the  assumption  of  the  learned  counsel 
must  be  unqualifiedly  accepted  in  this  re- 
spect, more  difficulty  might  arise  in  the  dis- 
position of  this  subject  than  appears  to  be 
necessarily  involved.  By  refereooe,  however, 
to  the  Constitutioin  of  the  state  of  Illinois, 
we  find  that  S  1,  art.  5,  provides  that  "the 
executive  department  shall  consist  of  a  gov- 
ernor, lieutenant  governor,  secretary  of 
state,  ..."  etc.  Section  6:  "The  su- 
preme executive  power  shall  be  vested  in 
the  governor.  .  .  ."  Section  17;  "In 
case  of  death,  conviction,  on  impeachment, 
failure  to  qualify,  resignation,  absence  from 
the  state  or  other  disability  of  the  governor, 
the  powers,  duties  .  .  .  until  >the  disa- 
bili^  shall  be  removed  shall  devolve  upon 
the  lieutenant  governor."  Sectioo,  18 :  "The 
lieutenant  governor  shall  be  president  of  the 
senate.  .  .  .  The  senate  shall  choose  a 
president  pro  iem.  to  preside  in  case  of  the 
absence  or  impeachment  of  the  lieutenant 
j;avernor  or  when  he  shall  hold  the  office  of 
gqverxtor."  Section  19 :  "If  there  be  no  lieu- 
tenant governor,  or  if  the  lieutenant  gover- 
nor shall,  for  any  cause  specified  in  §  17  of 
this  artiele,  beeome  incapable  of  performing 
the  duties  of  the  office,  the  president  of  the 
senate  shall  act.  as  governor  until  the  va- 
cancy is  filled."  ni.  Rev.  Stat.  1896,  pp. 
140-144.  Whether  H.  A.  Northcott  is  lieu- 
tenant governor,  or  president  of  the  senate 
acting  as  governor,  the  designation  in  the 
requisition  would  not  be  inappiropriate;  nor 
<san  we  say  it  is  incorrefit^  under  the  imposi- 
tion of  duties  in  the  possible  contingency 
provided  for  in  the  Constitution  whereby  ei- 
ther might  be  required  to  perform  the  duties 
<^  the  chief  executive  of  his  state,  and  in 
such  event  might  be  the  only  person  author- 
ized  to  make  a  demand  upon  the  execuitlve 
authority  of  another  state  for  the  return  of 
a  fugitive  from  justice.  There  being  a  con- 
stitutional officer  to  whom  both  the  descrip- 
tion in  the  requisition  as  acting  grovemor 
and  in  the  attestation  of  the  secretary  of 
state  as  governor  wooild  apply,  there  would 
seem  to  be  no  inconsistency  between  the  two 
designations  as  applicable  to  the  term  "chief 
executive"  in  the  axt  of  Congress.  We  must 
therefore  give  full  faith  and  credit  to  such 
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attestation,  and  hodd  that  the  requisition 
was  properly  made  in  this  case.  U.  S. 
Const,  ait.  4,  §  2. 

8.  The  requirement  in  the  act  that  the  de- 
manding state  must  produce  before  the  ex- 
ecutive of  the  state  from  which  the  fugitive 
is  demanded  a  duly-authenticated  copy  of 
the  indictment  is  imperative,  since  it  is  ex- 
pressed in  terms  of  immistakable  import  in 
the  law.  Counsel  for  prisoner  claims  that 
such  requirement  has  not  been  complied 
with.  Theie  is  before  us,  as  a  conceded  por- 
tion of  the  requisition,  a  copy  of  a  criminal 
charge  in  which,  at  a  time  and  place  speci- 
fied, within  the  county  of  Cook,  state  of  Illi- 
nois, Eddie  McNichols  was  charged  with  hav- 
ing ofifered  to  bribe  a  juror  in  a  cause  pend- 
ing in  a  court  of  general  jurisdiction  of  such 
state,  sitting  in  Oook  qpunty,  while  engaged 
in  the  trial  of  a  third  party  for  the  crime  of 
burglary,  which  effort  to  bribe  is  alleged  to 
have  been  committed  contraiy  to  the  form 
of  statute,  and  "against  the  peace  and  dig- 
nity of  the  state  of  Illinois."  The  sugges- 
tion that  this  might  have  been  a  mere  pre- 
sentment)  because  the  accusation  does  not 
contain  the  word  "indickntenrt"  on  its  face, 
or  aver  in  terms  that  the  accused  was  in- 
dicted, but,  rather,  that  "the  grand  jury  do 
present,"  etc., — a  not  unusual  introdux^tory 
allegation  in  common-law  indictments, — is 
of  little  force.  The  instrument  contains  a 
criminal  charge,  alleging  all  the  substantial 
constituents  of  a  crime  imder  common-law 
rules  of  pleading.  It  also  appears  to  be  one 
of  the  files  of  a  court  of  general  jurisdiction, 
and  is  indorsed,  "Indictment  for  attempting 
and  offering  to  bribe  a  juror;"  atlso,  "A  true 
bill;"  and  is  signed  by  the  foreman  of  the 
grand  jury.  It  is  also  certified  by  the  clerk 
of  the  oourt  as  a  true,  perfect,  and  complete 
copy  of  the  "indictment"  in  a  case  now  pend- 
ing between  the  people  of  the  state  of  Illi- 
nois and  Eddie  McNi(^ols.  The  judge  of 
such  oourt  certifiee  that  the  certificate  of  the 
clerk  conforms  to  law.  There  is  also  the 
further  certification  of  the  derk  that  such 
jud^  holds  the  office  described  in  his  own 
certificate.  In  this  respect  such  authentica- 
tion complies  with  the  most  rigid  demands 
of  the  Federal  laws  for  proof  of  judicial  rec- 
ords between  the  states.  The  authentica- 
tion of  the  indictment,  with  its  indorse- 
ments, is  contained  in  the  requisition,  which 
is  signed,  as  heretofore  indicated,  by  the 
chief  masfistrate  of  Illinois,  and  reads :  "It 
appears  by  the  papers  required  by  the  stat- 
utes of  the  United  States,  which  are  hereto 
annexed,  and  which  I  certify  and  duly  authen- 
ticate in  accordance  with  the  laws  of  this 
state,  that  Eddie  McNichols  stands  charged 
with  the  crime  of  attempting  and  offering  to 
bribe  a  juror,  which  I  certify  to  be  a  crime 
under  the  laws  of  this  state,"  etc.  It  is  not 
easy  to  see  how  more  could  be  required  un- 
der the  act  of  Congress  to  satisfy  the  execu- 
tive of  a  state  from  whom  a  fugitive  is  de- 
manded to  show  that  there  was  an  indict- 
ment, or  that  a  crime  is  charged  therein  in 
substantial  terms ;  hence  the  suggestion  that 
the  written  accusation  referred  tomighthave, 
been  a  presentment  or  information,  rathei\ 
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than  tho  pleading  named  in  the  act  of  Con- 
grcBS,  is  not  tenable. 

4.  It  is  essential  to  fumiah  the  executive 
of  the  state  from  which  the  fugitive  is  de- 
xnainded  some  proof  that  he  fled  from  the 
justice  of  the  demanding  BtaAe.  This  is  a 
matter  upon  which  the  chiel  magistrate 
grantUifi^  the  warraiit  should  havo  evidence, 
although  the  law  does  not  prescribe  its  char- 
acter, nor  the  precise  rules  by  which  such 
fact  frhall  be  established.  It  would  seem  to 
follow  that  the  issuance  of  the  warrant  em- 
braces the  exercise  of  a  prerogative  of  the 
governor  of  the  sta4»  wheire  tl^  fugitive  is, 
and  that  it  must  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  where  the  ex- 
ecutive acta  in  such  case,  that  he  had  per- 
formed his  duty  in  that '  respect.  Hence, 
when  a  proper  warrant  has  been  issued,  the 
burden  of  showing  that  the  prisoner  has  not 
fled  or  is  not  a  fugitive  rests  upon  such 
prisoner  upon  habeas  corpus  proceedings,  as 
in  the  present  case.  Ex  parte  Sheldofi,  34 
Ohio  SU  319;  People  ew  rel.  Draper  v.  Pink- 
erton,  77  N.  Y.  245;  People  em  rel.  Jourdan 
Y.  Donahue,  84  N.  Y.  438;  Da^yie'e  Case,  122 
Mass.  324;  Wharton,  Crim.  PI.  8th  ed.  p. 
34;  B|p«ir,  Extradition,  §  5,  p.  495. 

5.  This  brings  us  tio  Uie  most  serious  ques- 
tion which  has  been  urged  in  behalf  of  the 
prisoner,  viz,,  that  the  governor's  warrajit 
in  this  case  does  not  upon  its  face  disclose 
that  he  is  a  fugitive  from  justice^  which  in- 
volves the  subsidiary  fact  that  he  was  in 
the  demanding  state  when  the  crime  was 
oommitted, — a  prerequisite  to  the  granting  of 
the  requisition.  Ex  parte  Smith,  3  McLean, 
121,  Fed.  Cas.  No.  12,968.  The  substantive 
allegation  in  the  warrant  before  us  is  that 
a  demand  ''has  been  made,  pursuant  to  the 
CooEctitution  and  laws  of  the  United  States, 
by  U.  A.  Northcott^  acting  governor  of  the 
state  of  Illinois,  upon  the  governor  of  the 
state  of  Minnesota,  for  the  delivery  of  Eddie 
MoNichols  as  a  fugitive  from  justice." 
Counsel  for  the  prisoner  urge  that  this  is  in- 
sufficient as  an  allegation  of  the  requisite 
facts  in  the  respects  stated;  the  contention 
being  that  the  warrant  should  have  stated  as 
a  fact  that  McNichols  was  a  fugitive,  while 
the  above  averment  is  a  mere  inference,  and 
falls  short  of  certainty  in  that  respect.  The 
form  of  the  above  allegation  in  extradition 


warrants  is  one  that  has  been  in  use  in  this 
state  for  more  than  thirty  years.  In  several 
cases  the  right  of  detention  of  alleged  fugi- 
tives has  been  questioned  in  habeas  corpus 
proceedings  in  this  court.  State  ew  reL 
Stundahl  v.  Richardson,  34  Minn.  115,  24 
N.  W.  354;  State  ew  rel.  Burner  v.  Richter, 
37  Minn.  437,  35  N.  W.  9;  State  ex  rel. 
O'Malley  v.  O'Connor,  38  Minn.  243,  36  N. 
W.  462;  State  ex  rel.  Smith  v.  Ooss,  66 
Minn.  291,  68  N.  W.  1089.  But  this  is  the 
first  time  the  precise  suggestion  against  the 
form  of  the  warrsmt  has  been  made, — ^not  a 
conclusive  argument,  oi  course,  biit  entitled 
to  some  consideration.  A  criminal  w«muit 
need  not  set  forth  the  facts  necessary  to  jus-^ 
tify  the  detention  with  the  specific  certainty 
of  a  criminal  pleading.  If  it  appears  sub- 
stantially from  the  body  that  the  right  to 
make  the  arrest  is  justified  upon  legal 
grounds,  it  is  sufficient  to  authorize  actMn 
of  the  officer  to  whom  it  is  delivered,  and  to 
protect  him  in  its  execution.  This  is  ele- 
mentary. The  allegation  quoted,  that  Mc- 
Nichols had  been  demanded  under  the  Con- 
stitution and  the  l&ws  as  a  fugitive,  const!* 
tutes  a  mixed  averment  of  law  aiMl  fact,  in- 
consistent  with  any  other  conclusion  than 
that  he  has  been  legally  accused  of  crime  by 
the  demanding  state  for  acts  committed 
while  he  was  uiere,  and  had  sought  asylum 
in  this  state.  It  wouid  seem  dear  that,  if 
he  is  demanded  under  the  Constitution  and 
the  laws,  it  can  only  be  in  the  instances- 
which  are  pi'ovided  for  in  S  6278,  U.  S.  Rev. 
Stat.  1873,  to  which  such  allegationa  must 
be  referred.  This  section  pix>vides  for  cer- 
tain preliminaries;  hence  tne  statement  in  a. 
warrant  that  a  denmnd  hns  been  so  made  un- 
der such  act  is  only  recoocilah'le  with  the 
view  that  such  preliminaries  have  be^i 
adopted.  We  must  therefore  hold  tdiat  the 
executive  warrant  in  this  case  is  sufficient. 
Judgment  must  be  entered  affirming  the- 
order  appealed  from,  quashing  the  writ,  and 
remanding  the  prisoner  to  Sie  custody  of 
the  respondents;  but  inasmuch  as  the  pris- 
oner's counsel  has  asked,  in  the  event  of  an 
Ridverse  decision,  for  a  stay  to  enable  thenk- 
to  apply  for  a  writ  of  error,  sudi  judgment, 
will  not  be  formally  entered  by  the  clerk, 
until  the  further  order  of  the  court. 
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Speetlle  performance  ^^111  not  be  en- 
forcefl  of  tt  contract  to  pnrcltase 
•tandlnsr  timber  sitaated  on  fourteen  dif- 


ferent tracts  In  two  counties  of  a  state  and* 
scattered  over  more  than  6,000  acres  (for 
which  the  seller  has  obtained  contracts  whlcli« 
respectively  describe  the  timber  sold  as  "all" 
the  poplar,  oak,  and  ash.  a  certain  number 
of  such  trees,  and  all  "merchantable"  tim- 
ber, etc.)  to  manufacture  it  into  lumber,  and* 
resell  certain  portions  to  the  seller,  slvlng- 
hlm  an  option  on  the  rest,  because  the  con- 
tract is  too  indefinite,  and  performance  by 


NoTB. — For  other  cases  In  this  series  as  to 
refusal   of  specific  performance  on  account  of 
IndeflnltenesB  of  contract  or  difllculty  of  compel- 
ling it  to  be  fully  performed,  see  Schwanebeck 
.V.    Smith    (Md.)    24    L.   B.    A.   168;    Welty   T. 
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Jacobs  (III.)  40  L.  R.  A.  98 ;  Standard  FashloD^ 
Co.  V.  Slegel-Cooper  Co.  (N.  Y.)  43  L.  R.  A> 
854:  and  Stanton  v.  Singleton  (Cal.)  47  L^ 
R.  A.  334. 
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a  recelyer  would  unduly  tax  the  superintend- 
ence of  the  court. 

(October  28,  1901.) 

APPEAL  by  oomplainaiits  from  a  decree 
of  tiie  Chancery  Court  for  Yazoo  County 
refusing  to  specifically  enforce  a  contract 
lor  the  purchase  of  timber.    Affirmed. 

Statement  by  Wbitfleld*  Gh.  J. : 
Appellants,  who  were  compladnants  in  the 
court  below,  filed  their  bill  in  chancery 
against  appellee,  the  defendant  below,  seek- 
ing to  refitrain  defendant  by  Injunction  from 
selling  or  in  any  way  encumbering  the  title 
to  certain  standing  timber,  and  seeking  the 
specific  performance  of  a  contract*  Com- 
plainants, in  their  bill,  allege  that  they  are 
wholesale  lumber  dealers  cbt  Brownsville, 
Tennessee,  and  the  defendcuit  is  a  resident 
ol  Yazoo  county,  Mississippi,  engaged  in  the 
operation  of  a  sawmill  located  at  Phoenix,  in 
said  county;  that  on  the  9th  day  of  Feb- 
ruary, 1900,  the  complainants  azni  the  de- 
fendant entered  into  a  certain  written  con- 
tract^ whereby  tJie  complainants  sold  a  large 
quantity  of  standing  timber,  located  on  cer- 
tain lands  described,  to  the  defendant,  and 
whereby  the  said  defendant  executed  to  the 
complainants  his  promissory  note  for  $2,999.- 
7G,  payable  on  the  9th  day  of  January,  1901, 
which  said  note  was  renewed;  that  the  first 
of  said  notes  reserved  an  express  lien  on 
the  timber  for  its  payment,  buit  in  the  exe- 
cution of  the  second  note,  by  oversight  or 
mistake,  a  reservation  of  such  lien  was  omit- 
ted, and  charged  that  complainants  were  en- 
titled to  such  lien  nevertheless;  that,  as  a 
part  of  the  original  oontraot,  Canady  bound 
himself  to  manufacture  said  standing  tim- 
ber so  purchased  by  him  from  complainants 
into  lumber,  and  to  ship  the  same  to  com- 

glainants  on  certain  terms  and  prices  in  the 
ill  fully  set  forth;  that  pursuant  to  such 
contract  the  complainants  began  a  course  of 
dealing  with  the  defendant,  amounting  to 
many  thousand  dollars,  but  thaiii  the  lumber 
ao  shipped  to  complainants  and  paid  for  un- 
der said  contract  was  manufactured  out  of 
the  timber  mentioned  in  said  agreement,  and 
other  than  the  timber  by  said  defendant  ac- 
quired from  the  complainants,  and  that  none 
of  the  timber  so  aicquired  by  the  complain- 
ants had  as  yet  been  shipped  or  sawed ;  that 
at  all  times  since  the  execution  of  the  con- 
tract the  complainants  had  been  fully  able 
and  willing  and  were  anxious  to  carry  out 
the  terms  and  provisioiis  of  said  contract, 
etc;  that  the  defendant  was  fully  ahle  to 
carry  out  the  terms  of  the  contract,  but  re- 
fuses to  do  so  without  good  reason  therefor ; 
that  complainants  sold  said  standing  timber 
to  the  defendant  at  a  price  much  lower  than 
they  could  have  gotten  for  it  from  other  per- 
sons, and  made  such  sale  at  such  price  in 
oonaideration  of  said  contract,  and  that  the 
timber  so  sold  by  complainants  to  defend- 
ant remains  standing  and  unsawed,  and  that 
complainants  have  out'standing  contracts  to 
supply  their  customers  with  lumber  from 
timt?  to  rifiie,  wnich  contracts  will  consume 
Mid  require  all  the  lumber  aforesaid;  that, 
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unless  said  defendant  is  compelled  to  comply 
specifically  with  said  contract,  the  complain- 
ants will  be  unable  to  comply  with  their  own 
contracts  and  obligations  to  their  cristom- 
ers,  and  sustain  loss  and  damage  irrepara- 
ble ;  that  complainants  are  without  adequate 
remedy  at  law  because  such  damages  as  they 
might  recover  against  said  defendant  for  the- 
breach  of  said  contract  would  be  wholly  in- 
adequate to  reimburse  complainants  because 
of  the  special  practical  features  and  inci- 
dents inhering  in  the  subject-matter  and 
terms  of  said  conitracrt,  and  because  it  would 
be  impossible  in  a  suit  at  law  to  arrive  at 
a  legal  measure  of  the  damage  which  com- 
plainants have  sustained  amd  will  sustain;, 
that  these  oomplainants  acquired  the  said 
timber  undei'  contracts,  which  required  the- 
same  to  be  removed  from  the  land  within 
five  years'  time,  and  that  at  the  time  of 
filing  this  bill  only  three  years  did  remain, 
in  which  said  timber  could  be  removed  under 
the  contract  held  by  complainants,  of  which 
fact  the  defendant  was  well  informed  wheoi 
he  executed  said  contract^  and  that,  owing 
to  the  limited  time  remaining  in  which  to  re- 
move said  timber,  it  would  be  wholly  im« 
practicable  to  remove  the  same  unless  the 
defendant^  who  is  fully  and  amply  prepared 
to  do  so^  is  compelled  to  carry  out  and  spe- 
cifically perform  his  said  contract;  that,  the 
said  defendant  having  legai  title  to  said 
timber,  it  was  within  his  power,  and  com- 
plainants had  reasooi  to  fear  that  he  would,, 
transfer  the  said  oon'tracts  to  other  persons, 
or  that  he  would  remove  said  timber,  and  sell 
the  same  to  other  persons,  and  thus  deprive- 
complainants  of  the  benefit  ol  their  said 
contract.  The  prayer  of  the  bill  is  that  a 
writ  of  injunction  should  issue  restraining 
the  said  defendant  from  selling  or  In  any 
way  encumbering  the  title  to  said  standing 
timber,  and  from  selling  or  encumbering  the- 
title  to  any  lumber  manufactured  therefrom, 
and  that  on  final  hearing  a  decree  be  ren* 
dered  requiring  the  defendant  to  specifically 
perform  his  contract,  etc.,  and  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
said  property  and  carry  out  and  specifically 
perform  the  said  contract.  The  contract, 
which  was  made  an  exhibit  to  the  bill,  is  as- 
follows : 

This  contract,  made  and  entered  into  by 
and  between  Bomer  Bros.,  of  the  first  part, 
and  W.  K.  Canady,  of  the  second  part  (Bom- 
er Bros.,  of  Brownsville,  Tcnn.,  and  W.  K. 
Canady,  of  Yazoo  Co.,  Miss.)»  viz.:  The 
party  of  the  first  part  this  day  sells  to  the- 
party  of  the  second  part  certain  poplar,  ash, 
and  oak  timber  in  the  county  of  Yazoo  and 
state  of  Mississippi,  as  per  contracts  this 
day  transferred  by  the  parties  of  the  first 
part  to  the  party  ol  the  second  part  for  the 
sum  of  twenty-nine  hundred  ninty-nine 
and  fW  dollars  ($2,999.76),  for  which 
amount  lie,  the  said  W.  K.  Canady,  this  day 
executes  his  promissory  note,  with  interest 
from  date.  The  party  of  the  second  part 
agrees  to  manufacture  said  timber  into  mer- 
chantable lumber,  to  put  same  on  drying 
sticks,  and  deliver  f.  o.  b.  barge  at  Satartia,. 
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ofn  Yazoo  river,  or  f.  o.  b.  cars  at  Bentonia, 
Miss.,  for  the  follawing  prices,  and  sell  to 
the  parties  oi  'the  first  part,  viz. :  Twenty- 
three  dollars  for  1  &  2iiid  poplar  and  clear 
saps  13  inches  and  up,  for  common  and  saps 
thirteen  dollars  per  thousand,  for  white  oak 
twenty- three  dollars  per  thousand  for  1  & 
2iids,  and  thirteen  dollars  per  thausand  for 
eommon;  the  oak  to  be  delivered  f.  o.  b.  cars 
Bentonia.  The  party  of  the  second  part  also 
agrees  to  give  (party  ol  the  first  part)  the 
refusal  of  all  ash.  The  above  prices  aie  f. 
o.  b.  barge  Satartia»  less  2  per  cent  on  f .  o.  b. 
OBI'S  at  Bentonia  net.  The  party  of  the  sec- 
ond part  (W.  K.  Canady)  further  sells  to 
the  party  ol  the  first  part  (the  said  Bomer 
Bros. )  all  poplar  lumber  that  he  may  manu- 
facture from  other  standing  timber  that  he 
now  owns  in  Yazoo  Co.,  Miss.,  at  above 
prices  and  terms;  there  being  five  million 
feet  more  of  'the  latter.  The  party  of  the 
second  pait  agrees  to  cut  the  lumber  to  the 
thickness  as  may  be  directed  by  the  party  of 
the  first  part.  This  9th  day  of  January, 
1900. 

The  defendant  demurred  to  the  bill  gener- 
ally, setting  up  the  following  grounds: 
Want  of  equity,  multifariousness,  adequate 
remedy  at  law,  that  complainants  are  not 
€ntitled  to  relief  prayed  for.  This  demurrer 
the  court  below  overruled,  and  defendant 
moved  the  court  for  a  dissolution  of  the  in- 
junction on  the  face  of  the  bill.  This  mo- 
tion wus  overruled,  and  the  defendant  then 
filed  a  special  demurrer  to  portions  of  the 
bill  aa  follo>ws:  To  so  much  of  the  bill  as 
prayed  for  a  specific  performance  ol  said 
contract  as  to  the  timber  purchased  of 
Bomer  Bros.,  and  to  so  much  thereof  as 
prayed  for  a  decree  of  the  purchase  money 
of  said  timber,  the  note  therefor  not  being 
due.  The  special  demiurrer  was  sustained 
by  the  court,  and  from  this  decree  complain- 
•iots  appeal. 

Messrs,  Mayes  A  Harris  and  A.  S.  Bv« 
^haaan  for  appellants. 

Messrs,  Henry  A  Barbonr,  for  appellee : 

Any  contract  must  be  enfo(Pceable  and  its 
enforcement  prayed  for  as  a  whole;  and  if 
unenforceable  in  any  ol  its  parts  then  it 
cannot  be  enforced  in  any  part. 

Oates  v.  Gamble,  53  Mich.  181,  18  N.  W. 
«31. 

If  the  contract  be  with  reference  to  lands 
it  will  be  enforced ;  but  if  it  be  with  reference 
to  diattels,  specific  performance  will  not  be 
'decreed 

Pom.  Eq.  Jur.  §§  1400-1405. 

Hie  remedy  at  law  is  emtdrely  adequate 
and  complete. 

Jones  V.  Newhall,  115  Mass.  244,  15  Am. 
Rep.  105;  Scott  v.  Billgerry,  40  Miss.  119. 

There  can  be  no  decree  in  this  case  for 
specific  performance  because  the  contract  is 
neither  certain,  complete,  nor  mutual  in  the 
remedy. 

Blanchard  v.  Detroit^  L.  d  L,  M.  R.  Co. 
31  Midi.  43,  18  Am.  Rep.  142;  Pom.  Eq.  Jur. 
$  162;  MoKihhin  v.  Brown,  14  N.  J.  Eq.  19; 
l^ehster  v.  Broum,  07  Mich.  328,  34  N.  W. 
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676;  VichoJfi  y.  Williams,  22  N.  J.  Eq.  63; 
Potts  V.  Whitehead,  20  N.  J.  Eq.  55;  Iron 
Age  Pub,  Co.  v.  Western  U.  Teleg,  Co.  83 
Ala.  498,  3  So.  449;  Oates  v.  Gamble,  63 
Mich.  181,  18  N.  W.  631 ;  22  Am.^  Eng.  Enc. 
Law,  p.  1006. 

A  contract  cannot  be  mutual,  either  in  its 
obligations  or  in  its  remedy,  which  leaves 
to  one  of  the  parties  the  option  to  receive 
goods  thereunder,  or  which  leaves  to  the 
party  the  option  to  prescribe  the  dimensions^ 
or  the  kind,  or  the  quality,  or  the  thing  to 
be  delivered. 

Rust  V.  Conrad,  47  Mich.  449,  41  Am.  Rep. 
720,  11  N.  W.  266;  Southern  Exp,  Co,  v. 
Western  N,  C,  R.  Co.  99  U.  S.  191,  25  L.  ed. 
310;  Rutland  Marble  Co.  v.  Ripley,  10  Wall. 
339,  19  L.  ed.  955;  Maynard  v.  Broum^  41 
Mich.  298,  2  N.  W.  30. 

It  is  not  practicable  to  enforce  perform- 
ance. 

Rust  v.  Concord,  47  Mich.  449,41  Am.  Rep. 
720,  11  N.  VV.  265;  Kansas  d  E,  R.  Constr, 
Co,  V.  Topeka,  S,  d  W,  R.  Co,  135  Mass.  34, 
46  Am.  Rep.  439;  Ross  v.  Union  P,  R.  Co, 
Woolw.  26,  Fed.  Cas.  No.  12,080;  South 
Wales  R,  Co,  v.  Wythes,  1  Kay  &  J.  186; 
Buck  V.  Smith,  29  Mich.  166,  18  Am.  Rep. 
84;  Standard  Fashion  Co.  v.  Siegel-Cooper 
Co.  167  N.  Y.  60,  43  L.  R.  A.  864,  51  N.  E. 
408;  Beck  v.  Allison,  56  N.  Y.  366,  15  Am. 
Rep.  430. 

Messrs.  Bamett  &  Perrin,  also  for  ap- 
pellee: 

"Where  the  enforcement  of  a  decree  of 
specific  performance  would  unduly  tax  the 
attention  and  superintendence  of  the  court;" 
*'where  it  would  necessitate  the  compellinff 
of  personal  acts  involving  the  exercise  of 
special  skill,  taste,  or  judgment;"  "where 
the  performance  of  the  contract  must  stretch 
over  considerable  time;"  "where  the  contract 
is  so  complex  in  its  nature  that  it  would  be 
difficult  in  any  case  to  determine  whether 
an  alleged  disobedience  of  the  court's  decree 
was  in  fact  a  disobedience;  and  where  the 
interest  of  other  suitors  and  the  general  ad- 
ministration of  justice  must  duffer  if  the 
court  were  to  give  the  necessary  care  and 
oversight  to  the  enforcement  of  its  decree," 
— in  ail  these  cases,  by  general  rule,  a  decree 
Off  specific  performance  will  be  refused. 

Standard  Fashion  Co.  v.  Siegel-Cooper  Co. 
157  N.  Y.  60,  43  L.  R.  A.  854,  61  N.  E.  408. 

A  decree  for  specific  performance  would 
necessitate  the  compelling  of  personal  acts 
involving  the  exercise  of  special  skill,  taste, 
or  judgment. 

Hill  V.  Barclay,  16  Ves.  Jr.  402 ;  Beck  v. 
Allison,  56  N.  Y.  366,  15  Am.  Rep.  430;  Mas- 
tin  V.  H alley,  61  Mo.  196;  S tames  v.  New- 
som,  I  Tenn.  Gh.  239 ;  Clamo  v.  Grayson,  30 
Or.  Ill,  46  Pac.  426;  Campbell  v.  Rust,  85 
Va.  653,  8  S.  E.  664;  Rutland  Marble  Co,  v. 
Ri/pley,  10  Wall.  339,  19  L.  ed.  965;  Standard 
Fashion  Co,  v.  Siegel-Cooper  Co,  157  N.  Y. 
60,  43  L.  R.  A.  854,  61  N.  E.  408. 

The  performance  of  the  contract  would 
stretch  over  a  considerable  time. 

Electric  Lighting  Co.  v.  Mobile  d  8.  H.  R, 
Co.  109  Ala.  195,  19  So.  721;  LouisvilU,  N. 
A,  d  C,  R.  Co.  ▼.  Bodensohatg  Stone  Co.  141 
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Ind.  264,  30  N.  £.  703;  Richmond  v.  Du- 
Uuque  d  8,  C.  R.  Co.  33  Iowa,  487. 

The  contract  is  so  complex  in  its  nature 
'tha.t  it  would  be  difficult  in  any  case  to  de- 
termine whether  an  alleged  disobedience  was 
in  fact  a  disobedience. 

Aston  V.  Robinson,  49  Miss.  348;  Cooper 
▼.  Pena,  21  Cal.  404;  Mastin  v.  Halley,  01 
Ho.  106;  Rutland  Marble  Co.  v.  Ripley,  10 
WaJl.  339^   19  L.  ed.  955. 

Granting  of  specific  performance  rests  in 
judicial  discretion,  exercised  according  to 
setitled  principles  of  equity,  yet  always  with 
reference  to  the  facts  of  the  particular  case. 
It  is  not  generally  granted  as  a  matter  of 
Tights 

Hester  v.  Hooker,  7  Smedes  &  M.  768 ;  As- 
ian V.  Robinson,  49  Miss.  348;  Rutland  Mar- 
ble Co.  V.  RipUy,  10  Wall.  339,  19  L.  ed.  955; 
Rex  V.  Wilkes,  4  Burr.  2539. 

Air.  W.  W.  Goody  also  for  appellee. 

mniitfleld,  Ch«  J.,  delivered  the  opinion 
of  the  court: 

Doubtless  there  are  cases  where  equity 
will  decree  the  specific  performance  of  con- 
tracts for  the  delivery  up  of  chattels  even, 
other  than  those  cases  in  which  a  pretium 
affcctionis  attaches  to  them.  But  they  are 
exceptional  cases.  It  is  claimed  here»  too, 
that  this  contraet  savors  of  the  realty,  since 
it  is  for  the  sale  of  standing  trees.  But,  as 
eaid  by  the  supreme  court  of  North  Carolina 
in  Paddock  v.  Davenport,  107  N.  C,  at  page 
717,  12  S.  E.  465,  "the  trees  were  purchased 
with  a  view  to  their  severance  from  the  soil, 
juid  thus  being  converted  into  personal  prop- 
erty;" and  it  is  in  this  converted  state  that 
they  were  to  be  delivered — ^in  the  shape  of 
manufactured  lumber — to  appellants.  Pass- 
ing by,  however,  the  very  ingenious  and 
learned  argument  that  iAds  is  really  a  con> 
tract  touching  realty,  we  think  it  is  clear 
for  two  reasons  that  this  bill  cannot  be 
maintained:  Mrst>  because  the  contract  is 
too  uncertain,  va^ue^  and  indefinite  in  its 
terms;  and,  second,  because,  if  it  were  clear 
and  definite,  its  performance  by  the  receiver 
of  the  court  would  unduly  tax  the  superin- 
tendence of  the  court.  The  cases  in  which 
receivers  have,  under  the  decrees  of  the 
•court,  specifically  performed,  contracts  for 
the  conatructioD  and  operation  of  railroads, 
rest  upon  the  principle  that  the  public  have 
a  deep  interest  in  the  performance  of  such 
-contracts,  and  tiiat,  "when  the  inconvenience 
of  the  courts  in  acting  is  more  than  counter- 
balanced by  the  inconvenience  of  the  public 
if  they  do  not  act,  the  interest  of  the  public 
will  prevail."  The  ease  of  Burlington  v. 
Burlington  Water  Co.  86  Iowa,  266,  53  N. 
W.  246,  falls  within  this  principle.  See  Mr. 
Freeman's  note  to  Standard  Fashion  Co.  v. 
Siegel'Cooper  Co.  (N.  Y.)  68  Am.  St  Rep. 
at  page  700.  This  exceptional  doctrine  has 
no  application  in  a  contract  between  private 
citizens  about  a  private  matter,  wholly  un- 
afTect^  with  a  public  interest.  The  best 
•discussion  we  have  seen  of  the  class  of  cases 
into  which  this  falls  is  in  the  above  note. 
Mr.  I^Yeeman  says,  at  page  753 :  "There  are 
two  classes  of  cases  in  which,  in  a  suit  for 
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the  specific  performance  of  a  contract^  equity 
will  refuse  to  grant  a  decree,  although  there 
is  no  question  as  to  the  validity,  c^^tainty, 
mutuality,  or  justice  of  the  contract,  and  aJ- 
though  there  is  no  doubt  that  the  defendant 
is  entirely  able  to,  and  in  all  justice  should, 
perform  his  contract.  The  first  class,  of 
which  instances  are  rare,  embraces  those 
cases  in  which,  by  reason  of  the  nature  of 
the  subject-matter  of  the  contract  sued  upon, 
the  court  is  unable  to  properly  frame  a  de- 
cree for  specific  performance, — as  where  the 
contract  was  to  refrain  from  divulging  the 
secret  of  an  invention  {Newbery  v.  James, 
2  Meriv.  440) ;  or  of  a  peitent  medicine  ( Wil- 
liams V.  Williams,  3  Meriv.  157 ) ;  or  where 
it  is  sought  to  enforce  the  common  covenante 
of  husbandry  {Rayner  v.  Stone,  2  Eden, 
128) ;  or  where  the  contract  is  for  the  sale 
of  a  good  will.  Baxter  v.  Conolly,  1  Jac.  & 
W.  570;  Coslake  v.  Till,  1  Russ.  Ch.  376. 
The  second  class  .  .  .  embraces  the  nu- 
merous cases  in  which,  by  reason  of  the  na- 
ture of  the  thing  contracted  to  be  done,  a 
decree  of  specific  performance  must  prove 
an  ineffective  or  inexpedient  remedy.  While 
equity  aims  to  supply  a  remedy  wherever 
there  is  a  right  that  cannot  be  adequately 
enforced  at  law,  it  refuses  to  be  drawn  into 
the  absurdity  of  subetituiting  for  an  imper- 
fect legal  remedy  an  equitable  one  less  per- 
iect>  and  more  cumbersome  and  inexpedient. 
Accordingly,  where  the  enforcement  of  a  de- 
cree of  specific  performance  would  unduly 
tax  the  attention  and  superintendence  of  the 
court;  where  it  would  necessitate  the  com- 
pelling of  personal  acts  involving  the  exer- 
cise of  special  skill,  taste,  or  judgment; 
where  the  performance  of  the  contract  must 
stretch  over  a  considerable  time;  where  the 
contract  is  so  complex  in  its  nature  that  it 
would  be  dilficu'lt  m  any  case  \»o  determine 
whether  an  alleged  disobedience  of  the 
court's  decree  was  in  fact  a  disobedience; 
and  where  the  interests  of  other  suitors  and 
the  general  administration  of  justice  must 
suffer  if  the  court  were  to  ffive  the  neces- 
sary care  and  oversight  to  the  enforcement 
of  its  decree, — in  all  these  cases,  by  the  gen- 
eral rule,  a  decree  of  specific  performance 
will  be  refused.  But  the  decreeing  of  spe- 
cific performance  rests  within  the  discretion 
of  the  court.  It  is  not  generally  granted 
as  a  matter  of  right  and  respect  for  prece- 
dent does  not  influence  equity  courts  as  it 
does  tiiose  of  law."  Again,  he  says  at  page 
754:  "The  proposition  is  also  settled 
.  .  .  that  equity  will  not  decree  specific 
performance  of  a  contract  where  the  enforce- 
ment of  its  decree  would  involve  the  direct 
superintendence  of  the  court.  Ross  v.  Union 
P.  R.  Co.  Woolw.  26,  Fed.  Cas.  No.  12,080; 
Fallon  V.  Missouri  d  M.  R.  Co.  1  Dill.  121, 
Fed.  Cas.  No.  4,629;  Blanchard  v.  Detroit, 
L.  d  L.  M.  R.  Co.  31  Mich.  43,  18  Am.  Rep. 
142;  Kidd  v.  McQinnis,  1  N.  D.  331,  48  N. 
W.  221;  Danforth  v.  Philadelphia  d  C.  M. 
Short  Line  R.  Co.  30  N.  J.  Eq.  12 ;  McCann 
V.  South  Nashville  Street  R.  Co.  2  Tenn.  Ch. 
773."  In  accordance  with  this  general  prin- 
ciple, it  is  now  well  settled,  contrary  to  the 
ruling  in  the  earlier  cases,  that  equity  will 
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not  decree  specific  performance  of  contritcts 
for  building  and  repairing  houses.  See  Id. 
755;  22  Ani.&£ng.  Enc  Law,  p.  906.  This 
contract^  as  to  its  uncertainty,  falls  within 
the  condemnation  of  the  principle  well  ex- 
pressed in  Ikerd  v.  Beavers,  106  Ind.  483,  7 
N.  E.  326,  quoted  in  Louisville,  N.  A.  d  0, 
R.  Co.  V.  Bodenachatz- Bedford  Stone  Co, 
141  Ind.,  at  page  264,  39  N.  E.  707,  where 
the  court  says:  "In  Ikerd  v.  Be<wera,  106 
Ind.  483,  7  N.  E.  326,  Mitchell,  J.,  speaking 
for  this  court,  said:  'With  respect  to  its  es- 
sential elements,  the  qualities  oi  com.plete- 
ness,  certainty,  and  fairness,  the  contract  set 
out  in  the  complaint  does  not  present  the 
requisites  warranting  a  decree  for  specific 
pei'formanice.  Courts  can  only  proceed  in 
cases  like  this  when  the  parties  nsrve  them- 
selves agreed  upon  all  the  material  and  nec- 
essary details  of  their  bargain.  If  any  of 
these  are  omitted,  or  left  obscure  or  unde- 
fined, BO  as  to  leave  the  intention  of  the  pcir- 
ties  uncertain  respecting  the  substantial 
terms  of  the  contract,  the  case  is  not  one  for 
spedflc  performance.  .  .  .  Without  sup- 
plying all  its  essential  details,  no  court  could 
so  frame  its  decree  as  to  afi'ord  any  ade<}uate 
protection  to  the  defendant^  nor  can  a  judg- 
ment be  entered  which  would  be  a  final  de- 
termination of  the  rights  of  all  the  par- 
ties.' " 

What,  DOW,  are  the  provisions  of  this  con- 
tract, as  to  these  two  grounds  of  objection, 
uncertainty,  and  the  undue  taxing  of  the 
superintendence  of  the  court?  We  quote  a 
wdl-put  extract  from  appellee's  brief:  "The 
standing  timber  sold  the  defendant,  the  con- 
tract concerning  which  is  to  be  specifically 
enforced,  is  situated  in  two  counties, — ^Yazoo 
and  Warren.  It  is  scattered  over  more  tJian 
5,000  acres  of  land.  Before  a  decree  for  spe- 
cific performance  can  be  enforced,  this  tim- 
ber must  be  located.  Then  it  must  be  cut; 
then  hauled;  then  sawed  into  lumber;  then 
dried;  then  delivered  to  parties  at  Satartia 
or  Bentonia,  and  classified.  Where  the 
court  or  its  receiver  is  to  get  the  labor, 
teams,  sawmill,  and  other  machinery,  and 
the  money  to  do  all  this,  nowhere  appears; 
but  yet  it  must  be  done.  Again,  in  some 
oases  all  the  poplar,  oak,  and  ash  on  certain 
described  lands  have  been  sold;  in  other 
cases  a  certain  number  of  poplar,  oak,  and 


ash  trees,  without  other  more  definite  de- 
scription; and  in  another  all  merchantable 
timber.  If  a  decree  for  specific  performance- 
is  granted,  how  is  the  court  to  know,  without 
personal  supervision,  when  its  order  has- 
been  carried  out?  In  the  cases  where  all 
the  poplar,  oak,  and  ash  were  sold,  is  every 
tree  of  the  variety  mentioned,  regardless  of 
its  size  and  condition,  to  be  converted  into^ 
lumber?  In  the  cases  where  only  a  certain 
number  of  trees  is  conveyed,  who  is  to  say 
what  trees  are  intended  ?  In  tlie  case  where 
all  merchantable  timber  is  conveyed,  who 
is  to  decide  what  is  merchantable  timber?" 
UzKioubtedly,  most  of  the  lumber  is  indefi- 
nitely described  where  a  certain  number  of 
poplar  and  ash  trees  is  conveyed,  liow  many 
ash  and  how  many  poplar  are  meant,  and 
what  particular  trees  are  to  be  taken. 
Again,  it  is  wholly  optional  with  appdlanta 
whether  to  take  the  ash  at  all  or  not,  and  no 
price  whatever  is  fixed  for  the  ash.  There 
are  ten  different  bodies  of  timbee*  in  Yazoo 
county,  and  four  in  Warren.  Of  the  ten  in 
Yazoo,  those  in  paragraphs  1,  5,  and  10^ 
only,  of  the  bill,  can  l»  said  to  be  definitely 
described ;  and  only  the  timber  in  paragrapn 
4  of  the  trees  in  Warren  county.  Hoiw  ia 
the  court  to  be  expected  to  first  locate  the 
trees  in  the  other  paragraj^s,  and  designate- 
the  number  of  each  kind  to  be  taken? 
Again,  appellant  is  to  specify  to  what  thick- 
ness the  lumber  is  to  be  cut.  In  view  of  the 
very  great  uncertainty  in  the  terms  of  this 
contract,  aud  also  because,  if  certain,  to 
require  its  specific  performance  would  un- 
diuy  tax  the  superintendence  of  the  court, 
it  is  clear,  we  think,  that  the  accurate  and 
learned  chancellor  properly  sustained  the  de- 
murrer. 

We  have  not  thought  it  necessary  to  refer 
to  the  fact  that  no  decree  could  be  made 
for  present  performance,  and  that  three- 
years  of  the  five  left  would  be  required  in 
which  to  carry  out  the  contract;  or  to  the- 
admission  in  the  bill  that  the  remedy  at  law 
might  be  adequate  through  successive  re- 
plevin suits  but  for,  as  is  alleged,  the  multi- 
plicity of  such  suits  which  would  be  neces- 
sary. We  rest  our  decree  on  the  two  pointa 
indicated. 

Affirmed, 
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A  divorce  obtained  by  a  man  for  the  fault  of 
his  wife  will  defeat  his  right  of  curtesy  in 
her  property. 

(November  19,  1901.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the     Circuit     Court     for     Mississippi 
County  in  favor  of  defendant  in  an  action, 
brought  to  recover  possession  of  certain  real 
estate.     Affirmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Boone  &  I<ee,  for  appellant:  " 
The  husband  is  entitled  to  curtesy  in  all 
lands  of  which  his  deceased  wife  was  seised 


Note. — As  to  effect  of  divorce  In  favor  of 
husband  upon  curtesy,  see  also,  in  this  series, 
Meacham  v.  Bunting  (111.)   28  L.  R.  A.  618. 

As  to  effect  of  divorce  upon  Inchoate  right 
of  curtesy,  see  Burgess  v.  Muldoon  (R.  I.)  24 
L.  R.  A.  798. 

55  L.  R.  A. 


As  to  effect  of  divorce  upon  dower,  see  Adama 
V.  Storey  (111.)  11  L.  R.  A.  790.  and  note;  Van 
Cleaf  V.  Burns  (N.  Y.)  15  L.  R.  A.  542,  ancK 
note;  Wood  v.  Wood  (Ark.)  28  L.  R.  A.  157  ^ 
and  Brown's  Appeal  (Conn.)  49  L.  R.  A.  144. 


1901. 


DOTLB  y.   ROLWINO. 


838 


during  the  ooverture,  where  there  were  chil- 
dren born  alive. 

Curtesy  is  a  marital  right,  and  marital 
tights  are  vested  rights,  ai^  ooa  only  be  de- 
etroyed  by  the  contract  or  wrongful  act  of 
the  person  entitled  thereto. 

Leeie  v.  State  Bank,  115  Mo.  194,  21  S.  W. 
788;  Mitchell  v.  Violett,  104  Ky.  77,  47  S. 
W.  195;  Cooley,  Const.  Lim.  442. 

In  this  case  the  wife  was  the  guilty  party. 
The  statuite  says  the  guilty  party  shall  for- 
feit all  marital  rights,  and  necessarily  im- 
plies that  the  innocent  party  shall  not  for- 
feit his  marital  righia.  Expreasio  uniua  cat 
'Caeclusio  alterius. 

Schuster  v.  Schuster,  93  Mo.  444,  6  S.  W. 
^59;  Meacham  v.  Bunting,  156  111.  586,  28 
I*  R.  A.  618,  41  N.  E.  175;  Wait  v.  Wait,  4 
N.  y.  95;  Howey  v.  Goings,  13  111.  108,  54 
Am.  Dec.  427 ;  Gillespie  v.  Worford,  2  Coldw. 
€32;  Emmert  v.  Hays,  89  111.  11;  Pitts  v. 
SheHff,  108  Mo.  113,  18  S.  W.  1071;  Barrett 
▼.  Failing,  111  U.  S.  525,  28  L.  ed.  505,  4 
Sup.  Ct.  Rep.  598. 

Ko  crime  of  the  wife  causing  a  forfeiture 
of  the  estate  would  at  common  law  defeat  a 
previous  title  in  the  husbaoid  to  be  tenant  by 
the  curtesy. 

3  Preston,  Abstracts  of  Title,  *385;  Hil- 
liard,  Abr.  51,  52;  1  Co.  Litt.  1st  Am.  ed.  §§ 
30,  32  A;  2  Bl.  Com.  126,  127;  4  Kent,  Com. 
*34;  1  Billiard,  Real  Prop.  4th  ed.  p.  119; 
hmooi  V.  Lecati,  1  Stew.  (Ala.)  590. 

Messrs,  Russell  &  Deal,  for  respondent: 
A  divorced  husband  is  not  entitled  to  cur- 
tesy in  his  former  wife's  lands. 

By  the  common  law  he  had  no  such  right. 
Oould  V.  Orou>,  57  Mo.  204;  Sbhouler, 
Dom.  Kel.  3d  ed.  §  202;  2  Bishop,  Marr.  & 
Div.  ed.  1891,  §§  1643,  1644;  Pfyrter  v.  Por- 
ter, 27  Gratt.  599;  Clark  v.  Slaughter,  38 
Miss.  64. 

A  husband  becomes  tenant  by  curtesy  ini- 
tiate upon  the  birth  of  living  issue,  but  can 
<nily  become  tenant  by  the  curtesy  consum- 
mate by  the  death  of  his  wife.  But  if  she 
who  was  his  wife  ceased  to  be  such  before 
his  death,  there  is  no  death  of  the  wife,  and 
iienoe  no  curtesy. 

2  Bishop,  Marr.  k  Div.  ed.  1891,  |  1644; 
Burgess  v.  Muldoon,  18  R.  I.  607,  24  L.  R.  A. 
798,  29  Atl.  298;  Day  v.  Cochran,  24  Miss. 
261;  Wheeler  v.  Hotohkiss,  10  Conn.  225; 
RenuAck  v.  Remcick,  10  Paige,  424;  Burt  v. 
Burlburt,  16  Vt.  292;  Doe  em  dem.  Cull  v. 
Brown,  5  Blackf.  309;  Mattocks  v.  Steams, 
D  Vt.  326;  Cralle  v.  Cralle,  79  Va.  182;  Por- 
ter V.  Porter,  27  Gratt.  599 ;  Ha^s  v.  Sander- 
son^ 7  Bush,  489;  Hawkins  v.  Ragsdale,  80 
Ky.  353,  44  Am.  Rep.  483 ;  Moran  v.  Somes, 
154  Mass.  200,  28  N.  E.  152. 

A  wife  is  not  entitled  to  dower  in  her  de- 
-ceased  husband's  estate,  where  the  bonds  of 
fhatrimony  were  dissolved  prior  to  his  death. 
Gould  V.  Crow,  57  Mo.  204;  2  Bishop, 
Marr.  &  Div.  ed.  1891,  S§  1632,  1633;  Wein- 
^el  V.  WHndcl,  126  Mo.  644,  29  S.  W.  715. 

Valliasitt  J.,  delivered  the  opinion  of  the 
•court: 

This  is  an  action  in  ejectment.  Plaintiff 
claims  an  undivided  one  twelfth  in  fee,  and 
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a  life  estate  as  tenant  by  the  curtesy  in  the 
rest.  His  fee  in  the  one  twelfth  is  conceded, 
but  his  claim  of  esimte  by  the  curtesy  is  dis- 
puted. The  facts  are  these:  In  1874  and 
1878  plaintiff  bought  the  lands  in  question, 
and  paid  for  them  with  his  own  means,  but 
took  the  deeds  in  his  wife's  name  as  grantee. 
The  titles  were  fee  simple.  There  were 
three  children  bom  of  the  marriage,  capable 
of  inheriting.  In  February,  1881,  he  ob- 
tained a  decree  of  divorce  for  the  fault  of  his 
wife.  After  the  divorce  the  wife,  or  she  who 
had  been  the  wife,  conveyed  the  land  by  deed 
to  the  three  children  of  the  marriage.  De- 
fendant holds  title  under  them.  She  died 
in  1890,  leaving  the  plaintiff  surviving. 
Plaintiff  inherited  a  one  twelfth  interest 
from  one  of  his  deceased  children.  The  de- 
fendant holds  the  fee  to  eleven  twelfths. 
The  judgment  of  the  circuit  court  was  for 
the  plaintiff  for  one  twelfth,  and  the  rents 
and  profits  appertaining  thereto,  and  for  the 
defendant  for  the  rest.  The  plaintiff  ap- 
peals. 

The  question  of  law  which  the  case  pre- 
sents for  decision  is  this:  When  a  tenant 
by  the  curtesy  initiate  obtains  a  divorce  for 
the  fault  of  his  wife,  does  his  estate  con- 
tinue, so  that  if  she  dies,  leaving  him  sur- 
viving, the  curtesy  becomes  consumnkate  T 
In  deciding  this  (|uestion,  we  find  it  easier 
to  defer  to  the  weight  of  authorities  than  it 
is  to  be  satisfied  with  the  reason  they  give. 
In  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  858,  it 
is  said:  ''When  a  marriage  is  dissolved, 
the  husband  ceases  to  have  any  interest  in 
the  wife's  lands  by  the  estate  of  curtesy,  as 
this  estate  depends  upon  coverture  and  the 
death  of  the  wife,  and  does  not  arise  upon 
the  death  of  a  divorced  wife."  Then,  in  a 
note,  the  author  cites  the  following  cases  in 
support  of  his  text:  Boykin  v.  Rain,  28 
Ale.  332,  66  Am.  Dec.  349;  Wheeler  v. 
Hotchkiss,  10  Conn.  225;  Starr  v.  Pease,  8 
Conn.  541;  Townsend  v.  Griffin,  4  Harr. 
(Del.)  440;  Howey  v.  Goings,  13  111.  95,  54 
Am.  Dec.  427 ;  Doe  ex  dem.  Cull  v.  Brotcn,  5 
Blackf.  309;  Hays  v.  Sanderson,  7  Bush, 
489;  Oldham  v.  Henderson,  5  Dana,  254; 
Wright  v.  WHght,  2  Md.  429,  56  Am.  Dec. 
723 ;  Barber  v.  Root,  10  Mass.  260 ;  Moran  v. 
Somes,  154  Mass.  200,  28  N.  E.  152;  Dunham 
V.  Dunham,  128  Mass.  34 ;  Clark  v.  Slaugh- 
ter, 38  Miss.  64;  Schuster  v.  Schuster,  93 
Mo.  438,  6  S.  W.  259;  Renwick  v.  Renwick, 
10  Paige,  420;  Davis  v.  Davis,  68  N.  C.  180; 
Blakcr  v.  Cooper,  7  Serg.  &  R.  503 ;  McGrath 
V.  Pennsylvania  Co,  for  Ins,  on  Lives,  8 
Phila.  113;  Sellars  v.  Dams,  4  Yerg.  503; 
Burt  V.  Hurlburt,  16  Vt.  292;  Gould  v.  Web- 
ster, 1  Tyler  (Vt.)  409;  Mattocks  v.  Steams, 
9  Vt.  320;  Porter  v.  Porter,  27  Gratt.  599. 
The  Missouri  case  cited  {Schuster  v.  Schus- 
ter, 93  Mo.  438,  6  S.  W.  259)  does  not  an- 
swer the  question  we  have  before  us,  because 
in  that  case  the  divorce  was  granted  at  the 
suit  of  the  wife  for  the  husband's  fault,  and 
it  was  covered  by  our  statute  which  declares 
Kb  at  in  case  of  divorce  the  guilty  party  shall 
forfeit  all  rights  and  claims  under  and  by 
virtue  of  the  maariage.  Section  2929,  Rev. 
Stat.  1899.    But  the  majority  of  the  courts 
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referred  to  in  the  above  list  sustain  the  prin- 
ciple as  stated  in  the  text,  and  to  the  same 
effect,  and  based  on  the  same  reason,  is  an- 
other high  a>uthorit7  on  this  subject.  2 
Bishop,  Marr.  &  Div.  §  1G44.  An  estate  by 
the  curtesy  is  a  oommon-law  creation.  A 
divorce  a  vinculo  at  common  law  was  an.  an- 
nulment of  the  marriage  for  a  cause  ihat  ex- 
isted before  the  marriage  was  entered  into. 
It  declared  the  marriage  void  ab  initio,  1 
Bl.  Com.  435.  It  left  3ie  parties,  eo  far  as 
their  estaites  dependent  on  or  arising  out  of 
the  marriage  were  concerned,  as  though  no 
marriage  had  occurred.  Therefore  we  would 
liave  no  diiBculty  in  reaching  the  conclusion 
that  a  divorced  husband  at  common  law  had 
no  estate  by  the  curteey.  But  the  difficulty 
arises  in  attempting  to  apply  this  consequen- 
ces of  a  divorce  under  the  statute  to  the  oom- 
mon-law estate  of  curtesy.  A  divorce  under 
the  statute  for  a  cause  ari^ng  after  the  mar- 
riage puts  an  end  to  the  marital  relation, 
but  it  does  not  relate  back  to  the  act  ol  mar- 
riage and  render  it  null.  It  reco^izes  the 
marriage  as  valid,  and  recognizes  that  rights 
arise  out  of  it.  It  is  prospective  only  in  its 
effects  In  a  divorce  at  common  law  there 
wore  no  maaital  property  rights  to  be  ad- 
justed, for  if  the  marriage  was  void  from 
the  beginning  no  property  rights  arose  out 
of  it,  l>ut  in  a  divorce  under  the  statute 
tliere  are  propeorty  rights  to  be  affected ;  and 
the  reasons  that  would  lead  us  to  a  clear 
conclusion  if  we  had  only  the  common  law  to 
deal  with  are  not  so  conclusive  when  we  at- 
tempt to  declare  the  effect  of  a  statutory  di- 
vorce on  a  common-law  estate.  It  is  said 
that  there  are  four  essentials  to  an  estate 
by  the  curtesy, — ^a  valid  marriage,  seizure 
of  the  wife  during  coverture,  birth  of  *a  child 
capable  of  inheriting,  and  death  of  the  wife; 
and  the  argument  is  that  inasmuch  as  she 
who  was  a  wife  is  not  a  wife  after  the  di- 
vorce, and  not  a  wife  when  she  dies,  there- 
fore one  of  the  essentials  to  the  estate  by  the 
curtesy  is  missing.  That  argument  runs 
through  nearly  all  oi  the  cases  cited  above 
that  sustain  the  proposition  that  the  hus- 
bajid  forfeits  his  estate  by  the  divorce. 
Whilst  deferring  to  the  weight  of  authority, 
we  confess  that  we  do  not  feel  the  force  of 
t^at  reasoning.  It  adheres  too  closely  to 
the  letter.  It  plays  upon  the  word.  It 
sticks  in  the  bark.  When  the  essentials  to 
an  estate  bv  the  curtesy  were  defined  by 
Lord  Coke,  he  did  not  have  in  his  mind  a 
modern  statutory  divorce.  He  addressed 
his  definition  to  the  marriage  relation,  its 
incidents  and  accidents,  as  contemplated  by 
the  common  law.  When  he  used  the  word 
"wife"  in  that  connection,  it  was  descriptive 
of  a  woman  in  the  bonds  of  a  legal  marriage, 
which  was  not  liable  to  be  terminated  on  ac- 
count of  the  misconduct  of  herself,  or  that 
of  her  husband.  To  apply  the  ancient  defi- 
nition to  altered  conditions  would  be  equiva- 
lent, to  giving  it  a  force  its  authors  never 
contemplated.  In  2  Bishop,  Marr.  &  Div.  S 
705,  it  is  said :  "But  .  .  .  this  divorce 
puts  an  end  to  all  rights  depending  upon  the 
marriage,  and  not  actually  vested,  as  dower 
in  the  wife,  curtesy  in  the  husband,  and  his 
^5  L.  R.  A. 


right  to  reduce  to  possesBion  her  choses  in 
action."  What  the  law  writer  there  says  is 
not  entirely  in  accord  with  views  heretofore 
expressed  by  this  court,  for  he  takes  choses 
in  action  not  reduced  to  possession  out  of  the 
category  of  a  husband's  vested,  rights.  We 
have  held  that  a  husband  hcul  by  the  com- 
mon law  such  a  vested  right  in  his  wife's 
choses  in  action  as  that  the  legislature  could 
not  by  an  act  subsequent  to  his  marriage 
destroy  it.  Leete  v.  8t<Ue  Bank,  115  Mo. 
194,  21  S.  W.  788.  In  Porter  ▼.  Porter,  27 
Gratt.  599,  the  Virginia  court,  in  a  learned* 
opinion  by  Anderson,  J.,  discuss  the  effect 
of  a  divorce  on  an  estate  by  the  curtesy,  and 
show  that  the  estate  of  a  husband  who  is  ten- 
ant by  the  curtesy  initiate  is  an  estate  for 
life  in  his  own  right.  Quoting  from  the  old 
English  autiiorities,  the  court  point  out  tfie 
distinctloii  between  the  estate  of  the  hus- 
band in  his  wife's  lands  before  issue  bom, 
when  he  held  only  in  jure  uxoris,  and  that 
which  the  law  created  for  him  after  issue 
born,  which  he  held  by  his  own  right;  t^e 
one  depending  on  the  oootinuance  of  Hie- 
marital  relation;  the  other,  not;  the  one  li- 
able to  be  defeated  by  the  act  of  the  wife; 
the  other,  only  by  that  of  the  husband.  The- 
court  in  that  case  further  say :  "It  is  more 
accurate  to  say  that  the  rights  of  property 
of  the  husband  and  wife  are  to  be  found 
where  t^e  dissolution  of  the  marriage  leaver 
tbem,  than  to  say  that  they  remain  where 
the  law  of  the  marriage  placed  them."  The 
conclusion  of  the  court  was:  "But  the  di- 
vorce which  breaks  the  bands  of  matrimony 
perpetually  dissolves  the  marital  relation 
betwe^  them,  so  that  the  man  ceases  for- 
ever to  be  the  husband  and  the  woman  to  be 
the  wife,  must  necessarily  defeat  its  consum- 
mation. It  can  never  be  consummate  by  the 
death  of  the  wife."  Lord  Cc^e  points  out 
the  essential  difference  in  the  estate  of  the 
husband  in  his  wife's  lands  before  issue  bom 
and  his  estate  after  that  event;  the  one  be- 
ing th«ut  of  tenant  by  right  of  his  wife,  she 
being  the  one  to  pay  homage  to  the  land, 
and  the  other  that  of  a  tenant  in  his  own 
right  of  a  freehold  estate.  "And  albeit  the 
state  be  not  consummate  until  the  deatlk 
of  the  wife,  yet  the  state  hath  such  a  be- 
ginning after  issue  had  in  the  life  of  the  wife 
as  is  respected  in  law  for  divers  purposes. 
First  after  issue  had,  he  shall  doe  homage 
alone,  and  is  become  tenant  to  the  loM» 
.  .  .  And  it  is  adjudged  in  29  £dw.  IIL 
that  the  tenant  by  the  curtesie  cannot  claim 
by  a  devise,  and  waive  the  state  of  his  ten- 
ancy by  the  curtesie,  because,  saith  the 
booke,  l^e  freehold  commenced  in  him  before 
the  devise  for  the  terme  of  his  life."  I  Co. 
Litt.  30a.  Blackstone  calls  it  a  vested  "es- 
tate." "As  soon,  therefore,  as  any  child 
was  bom,  the  father  began  to  have  a  pcrmft- 
nent  interest  in  the  lands ;  he  became  one  of 
the  pares  curtie,  did  homage  to  the  lord,  and 
was  cabled  tenant  by  the  curtesy  initiate; 
and  this  estate,  being  once  vested  in  him  by 
the  birth  of  the  child,  was  not  suffered  to  de- 
termine by  the  subsequent  death  or  coming- 
of  age  of  the  infant"  2  Bl.  Com.  126.  127. 
These  and  other  authorities  cited  by  tlie 
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learned  counsel  for  appellant  austain  fully 
his  position  tha4;  the  nusband  had  a  vested 
freehold  eet&te  in*  his  oiwn  right  in  the  lands 
in  suit.  Upon  tha«t  foundation  the  appel- 
lant bases  tne  pxx)po6ition  that  he  does  not 
forfeit  his  estate  because  another  has  done 
wrong.  The  only  answer  to  that  proposition 
is  that  the  obtaining  of  the  divorce  was  his 
own  free  act  and  deed,  and,  if  it  has  the  ef- 
fect to  destroy  his  estate  it  is  not  by  for- 
feitm-e,  but  by  relinquishment.  Our  statute 
above  quoted  declares  that  in  case  of  divorce 
the  guilty  party  "shall  forfeit  all  rights  and 
claims  under  and  by  virtue  of  the  marriage," 
and  from  this  it  is  argued  by  appellant  that 
the  rights  of  the  innocent  are  to  be  pre- 
served. But  that  does  not  follow.  A  di- 
vorce necessarily  destroys  rights  which  the 
innocent  party  had  during  the  marriage,  and 
those  rights  are  surrendered  or  voluntarily 
sacrificed  to  obtain  the  divorce.  It  is  argued 
that  to  require  the  husband,  under  the  cir- 
cumstances of  this  case,  to  surrender  his 
estate  by  the  curtesy  in  order  to  obtain  the 
divorce,  would  be  to  force  him  to  continue 
the  marriage  relation  under  distressing 
circumstances,  in  order  to  preserve  the  es- 
tate; to  punish  the  innocent  and  reward  the 
guilty.  Divorce  is  a  misfortune  under  any 
circumstances.  It  is  permitted  by  law  to 
an  innocent  party  who  chooses  it  rather  than 
continue  the  greater  misfortune.  It  is  a 
choice  between  two  calamitous  conditions. 
The  law  does  not  hope  to  compensate  the 
innocent  party  for  the  family  relation  de- 
stroyed by  the  conduct  of  the  guilty  one. 
The  divorce  is  granted  as  affording  some  re- 
lief, but  at  best  It  entails  suffering  and  sacri- 
fice on  the  innocent.  If,  in  view  of  all  the 
consequences,  the  innocent  party  elects  to 
obtain  a  divorce,  he  must  be  considered  as 
voluntarily  relinquishing  rights  inconsistent 
with  the  new  condition,  whether  they  be 
social  or  property  rights.  He  is  to  be  con- 
sidered as  having  elected  to  stand  where,  in 
tiie  language  of  the  Virginia  court,  the  dis- 
solution of  the  marriage  leaves  him,  rather 
than  where  the  law  of  the  marriage  placed 
him.  Porter  v.  Porter,  27  GratL  599.  Is 
an  estate  by  the  curtesy  in  a  divorced  wife's 
lands  consistent  with  other  legal  rights  that 
naturally  arise;,  and  with  consequences  that 
may  lawfully  arise,  out  oi  the  severed 
marital  ties?  Suppose  the  divorced  wife, 
atill  owning  the  land  in  fee,  marry  another 
man,  and  have  children  capable  of  inheriting 
by  her  second  marriage,  would  her  second 
husband  become  tenant  by  the  curtesy  in- 
itiate? And  if  she  should  die,  leaving  her 
former  husband  and  her  second  husband  both 
surviving  her,  which  of  the  two  would  be 
entitled  to  the  estate  for  his  life  by  the 
curtesy?  Their  respective  daims  wou'ld  be 
tot&lly  irreconcilable.  When  she  marries 
the  second  time,  her  second  husband  takes 
her  and  what  is  hers  as  completely  as  if 
she  had  never  been  married  before.  It  would 
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be  as  inconsistent  in  the  former  husband  to 
claim  a  lingering  interest  in  her  property  as 
it  would  be  to  claim  a  right  to  her  society. 
The  only  way  to  adjust  the  rights  of  the  par- 
ties to  the  conditions  and  consequences  pro- 
duced by  the  divorce  is  to  hold  that  the  party 
obtaining  the  divorce,  however  innocent,  by 
accepting  the  condition,  and  in  consideration 
of  the  amelioration  it  was  hoped  would  be 
afforded  by  it,  voluntarily  surrendered  what- 
ever rights  he  or  she  had,  whether  vested  or 
contingent,  that  arose  out  of  the  marriage 
and  the  marital  reflation,  the  exercise  of 
which  would  be  in  conflict  with  the  inevitable 
consequences  of  the  severed  relation.  And 
this  must  be  presumed  to  have  been  the  in- 
bention  of  the  legislature,  since  it  is  a  nat- 
ural result  of  the  statute.  Under  this  view 
of  the  law,  a  wife  obtaining  a  divorce  for 
the  misconduct  of  her  husband  would  forego 
her  right  to  dower  if  the  statute  did  not,  as 
it  does,  expressly  preserve  it  to  her.  Rev. 
Stat.  1899,  §  2947.  A'  conflict  of  estates 
might  result  from  this  section  of  the  stat- 
ute, because  the  divorced  man  might  marry 
again,  and  die  leaving  his  former  wife  and 
second  wife  surviving.  Then  both  would  be 
entitled  to  dower.  But,  as  dower  is  only 
of  one  third,  the  conflict  of  estates  would 
not  be  irreconcilable,  unless  the  man  left 
more  than  three  divorced  wives  or  widows 
surviving,  which  event  the  legislature  does 
nob  seem  to  have  made  provision  for.  In 
Meacham  v.  Bunting,  156  111.  586,  28  L.  K. 
A.  618,  41  N.  E.  175,  it  is  hedd  that  a  hus- 
band who  had  obtained  a  divorce  from  his 
wife,  presumably  for  her  fault,  did  not  loss 
his  esitate  by  the  curtesy  in  her  land.  But 
that  decision  was  founded  on  a  statute  of 
that  state  which  declared  that  when  a  di- 
vorce was  obtained  for  ^the  fault  of  the  htu»- 
band  he  should  lose  his  estate  by  the  curtesy, 
and  the  court  construed  that  as  meaning 
that  he  should  lose  it  only  when  he  was  in 
fault.  That  court's  interpretaition  of  its 
own  statute  does  nxyt  assl^  us  in  this  in- 
quiry. In  Tennessee  it  has  been  held  thai 
a  purchaser  at  execution  sale  of  a  husband's 
estate  of  curtesy  initiate  acquires  a  title 
that  is  not  affected  by  the  subsequent  divorce 
of  tlie  parties.  Ames  v.  Norman,  4  Sneed, 
083,  70  Am.  Dec.  269;  Gillespie  v.  Worford,. 
2  Coldw.  632.  In  the  first  of  those  cases 
that  court  holds  that,  as  between  the  former 
husband  and  wife,  the  divorce  puts  an  end 
to  the  estate  of  curtesy,  but  as  to  the  pur- 
chaser a  different  rule  ^ould  prevail.  Those 
cases  sustain  appellant's  contention,  but 
they  are  not  in  line  with  the  majority  of 
the  decisions  in  other  states  on  this  subject. 
The  circuit  court  held  that  the  plaintiff 
was  not  entitled  to  an  estate  by  curtesy  in 
the  lands  in  question,  and  its  judgment  •• 
dffirmed* 

All  concur. 
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STATE  of  Montana  ea?  rel.  HELENA  WA- 
TERWORKS COMPANY,  Appt., 

V, 

City  of  HELENA  ei  ai.,  ReapU. 
(24  Mont.  521.) 

1.  A  eontract  for  a  iv^ater  snpplT  for  a 
term  of  years  is  within  the  constitutional 
provision  that  no  city  "shall  become  Indebted" 
in  excess  of  a  certain  percentage  of  the  as- 
sessed value  of  the  taxable  property  therein, 
although  the  payments  may  be  met  out  of 
current  revenues. 

:2.  No  reco-very  ean  be  had  for  "water 
furnished  under  a  contract  'wtth  a 
mnntclpal  corporation,  which  Is  void  be- 
cause it  created  an  indebtedness  In  ex- 
cess of  the  constitutional  limlt»  where  the 
Constitution  declares  that  all  obligations  in 
excess  of  such  llmft  of  Indebtedness  "shall  be 
void;"  and  it  Is  immaterial  that  the  money 
has  been  appropriated  by  the  common  council 
to  pay  therefor. 

(December  17,  1900.) 

APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  Lewis  and  Clarke 
<^unty  in  favor  of  defendants  in  a  manda- 
mus proceeding  to  compel  payment  of  the 
4unount  alleged  to  be  due  under  a  contract 
:for  municipal  water  supply.    Affirmed, 

Statement  by  Word,  J.: 

The  appellant,  in  the  district  court  of 
Xiewis  and  Clarke  county,  made  an  applica- 
tion for  a  writ  of  mandamus  requiring  the 
^ity  of  Helena,  and  the  city  council  of  the 
city  of  Helena,  to  audit>  allow,  and  pay 
-certain  claims  for  water  furnished  to  said 
•idty  during  and  since  the  month  of  May, 
1808,  under  the  terms  of  an  ordinance 
passed  by  the  city  council  of  the  city  of 
Helena  on  the  17th  day  of  August,  1897, 
■and  also  requiring  the  city  and  said  city 
•council  to  appropriate  sufficient  of  the  tax 
levied  in  the  year  1899  to  pay  the  amount 
due  and  to  become  due  under  said  ordinance 
for  water  furnished  during  the  fiscal  year 
•commencing  the  first  Monday  in  May,  1900. 

The  facts  are  substantially  as  follows: 
-On  the  16th  day  of  March,  1897,  in  a  suit 
then  pending  in  the  circuit  court  of  the 
United  States  in  and  for  the  district  of 
Montana,  one  James  H.  Mills  was  appoint- 
•ed  receiver  of  the  water  plant  owned  and 
operated  by  the  Helena  Consolidated  Water 
-Company,  and  used  for  the  purpose  of  sup- 
plying the  city  of  Helena  and  the  inhabi- 
tants thereof  with  water.  On  August  17, 
1897,  as  stated  above,  the  city  council  of 
the  city  of  Helena  duly  passed  Ordinance 
No.  367,  entitled  "To  Provide  the  City  of 


Helena  with  Water  for  Fire,  Sewerage,  ajid 
Other  ^lunicipal  Purposes  for  a  Pwiod  of 
Five  Years  from  August  Ist^  1897."  Among 
other  things,  said  ^ordinance  provided  that 
James  H.  Mills,  as  receiver  of  the  Helena 
Consolidated  Water  Company,  should  fur- 
nish to  the  city  of  Helena,  for  a  period  of 
five  years  from  the  Ist  day  of  August,  1897, 
an  ample  and  sufficient  supply  of  good,  pure, 
wholesome,  and  clear  water  for  fire,  sewer- 
age, and  other  municipal  purposes.  The 
consideration  f<»'  the  water  so  furnished 
was  the  sum  of  $1,500  per  month,  payable 
on  or  before  the  10th  day  of  each  month,  for 
water  furnished  during  the  preceding  month. 
Section  11  of  said  ordinance  is  as  follows: 
"There  is  hereby  appropriated  out  of  the 
yearly  revenues  of  said  city  of  Helena,  for 
the  use  and  benefit  of  said  receiver,  during 
the  full  term  of  five  years  from  and  after 
the  first  day  of  August,  ▲.  d.  1897,  the  sum 
of  $1,500  per  month  for  the  use  of  water 
through  the  present  existing  hydrants,  by 
said  city,  for  the  purpose  of  fire,  sewerage, 
and  other  municipal  purposes;  and  the  fur- 
ther sum  of  $5.83  per  month  per  hydrant 
for  each  and  every  hydrant  hereafter  or- 
dered to  be  erected  by  said  city  council  for 
the  use  of  water  through  the  same  for  fire, 
sewerage,  and  other  municipal  purposes. 
And  it  is  hereby  made  the  duty  of  said  city 
council  during  the  term  of  five  years  to  levy 
annual  taxes  under  the  provisions  of  the 
Political  Code  of  the  state  of  Montana  au- 
thorizing the  levy  of  taxes  for  general  pur- 
poses, sufficient  in  amount  to  meet  the  ap- 
propriations hereby  made."  Said  ordinance 
furUier  provided  that  within  thirty  days 
after  the  passage  thereof  said  receiver 
should  file  with  the  city  clerk  an  accept- 
ance in  writing  of  all  the  terms  and  condi- 
tions thereof,  and  that  immediately  there- 
after said  ordinance'  should  become  effectu- 
al as  a  contract  between  the  city  and  said 
receiver,  for  the  purposes  and  upon  the 
terms  and  conditions  named  therein.  It 
appears  from  the  petition  that  within  said 
period  of  thirty  days  said  James  H.  Mills, 
as  receiver,  filed  his  acceptance  in  writing  of 
the  terms  and  conditions  of  said  ordinance. 
It  further  appears  that  since  the  accept- 
ance of  said  ordinance  water  has  been  fur- 
nished  to  the  city  of  Helena  in  accordance 
with  the  terms  thereof,  and  has  been  used 
by  said  city  for  the  purposes  mentioned 
therein.  It  also  appears  uiat  nothing  has 
been  paid  for  water  furnished  since  the  Ist 
day  of  May,  1898. 

It  is  alleged  in  the  petition  that  the  said 
city  of  Helena  levied  a  tax  for  general  mu- 
nicipal and  administrative  purposes  suffi- 
cient in  amount  to  meet  and  discharge  the 


Note. — For  earlier  authorities  In  this  series, 
as  to  what  constitutes  indebtedness  within  the 
meaning  of  constitutional  and  statutory  restric- 
tions on  Indebtedness  of  munlcIiMJ  corporations, 
see  Beard  v.  Hopkinsvllle  (Ky.)  23  L.  R.  A. 
■402,  and  note;  Saleno  v.  Neosho  (Mo.)  27  L.  R. 
A  769:  McBean  v.  Fresno  (Cal.)  81  L.  R.  A. 
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794 ;  Indianapolis  v.  Wann  (Ind.)  31  L.  R.  A. 
743 ;  Lamar  Water  &  Electric  Light  Co.  v.  La- 
mar (Mo.)  82  L.  R.  A.  157;  Brashear  v.  Madison 
(Ind.)  83  L.  R.  A.  474;  Kiehl  v.  South  Bend 
(C.  C.  App.  9th  C.)  36  L.  R.  A.  228;  and  La 
Porte  V.  Gamewell  Fire-Alarm  Teleg.  Co.  (Ind.> 
36  L.  R.  A.  686. 
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appropriation  made  in  said  ordinance  for 
the  fiscal  year  beginning  with  the  first  Mon- 
day in  May,  1898,  together  with  all  other 
liabilities  and  expenses  of  said  city  for  said 
year;  that  a  like  tax  was  levied  by  the  city 
council  for  the  fiscal  years  commencing  with 
the  first  Monday  in  May,  1809,  and  1900, 
respectively,  in  each  instance  sufficient  in 
amount  to  pay  and  discharge  the  appropria- 
tion made  by  said  ordinance  for  each  of  said 
years,  together  with  the  other  liabilities 
and  expenses  of  the  city.  It  is  alleged  that 
each  year  since  the  passage,  approval,  and 
acceptance  of  said  ordinance  the  said  city 
counsel  has  appropriated  in  the  annual  ap- 
prQpriation  ortUnance  the  sum  of  $18,000  to 
pay  for  water  furnished  under  said  ordi- 
nance. Then  follows  an  allegation  that  the 
water  plant  and  system  of  appellant  is  the 
4mly  one  in  the  city  of  Helena,  and  that 
no  other  person  or  corporation  was,  either 
at  the  time  of  the  passage  or  acceptance  of 
said  ordinance,  or  long  prior  thereto,  or  is 
now,  in  a  position  to  furnish  water  to  said 
city  of  Helena  for  the  purposes  specified  in 
said  ordinance. 

The  amended  answer  to  the  petition  con- 
sisted of  denials  of  certain  allegations  con- 
tained therein,  certain  allegations  not  now 
material,  and  separate  defenses  in  substance 
as  follows:  (1)  That  no  bids  were  ever 
asked  for  or  received  prior  to  entering  into 
the  alleged  contract  between  the  said  city 
and  iftaid  James  H.  Mills,  receiver,  prede- 
cessor in  interest  of  appellant;  that  no  bids 
for  entering  into  said  alleged  contract  were 
ever  asked  or  advertised  for  as  required  by 
the  pro\dsions  of  article  1  of  chapter  16, 
relating  to  contracts,  of  the  Revised  Ordi- 
nances of  1807  of  said  city  of  Helena;  and 
that  when  said  contract  was  entered  into 
a  contract  could  have  been  made  with  re- 
sponsible parties,  who  would  have  agreed 
within  six  months  thereafter  to  supply  the 
said  city  with  water  for  the  purposes  men- 
tioned in  said  ordinance,  from  sources  other 
than  those  owned  or  controlled  by  the  ap- 
pellant. (2)  That  at  the  time  the  city  en- 
tered into  said  contract,  and  during  all  of 
the  year  1807,  as  shown  by  the  last  assess- 
ment for  state  and  county  taxes,  the  value 
of  the  taxable  property  in  the  city  of  Hel- 
ena did  not  exceed  the  sum  of  $12,656,783, 
and  that  it  has  not  at  any  time  since  ex- 
ceeded such  sum ;  that  at  the  time  said  con- 
tract was  entered  into,  and  at  all  times 
since,  the  aggregate  indebtedness  of  the  city 
was,  and  still  is,  largely  in  excess  of  the  3 
per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  as  shown  by  all  the  assess- 
ments for  state  and  county  taxes  made  dur- 
ing any  of  the  times  mentioned  in  said  pe- 
tition, and  was  at  all  of  said  times,  and  still 
is,  in  excess  of  the  sum  of  $516,000.  To  the 
amended  answer  a  replication  was  filed.  De- 
fendant moved  for  judgment  on  the  plead- 
ings, which  motion  was  by  the  court  sus- 
tained. From  the  judgment  entered  upon 
said  order,  this  appeal  is  taken. 


I      Messrs,  Claybers    A    Gvnn,  for  appel- 
lant: 

If  the  court  should  be  of  the  opinion  that 
the  case  of  Davenport  v.  Kleinschmidt,  $ 
Mont.  602,  13  Pac.  240,  is  an  authority  in 
support  of  the  proposition  that  the  city,  by 
entering  into  the  contract  under  considera- 
tion in  this  case,  incurred  an  indebtedness 
within  the  meaning  of  the  term  "indebted- 
ness" as  used  in  the  Constitution,  the  case 
has  been  overruled  by  the  later  case  of  State 
ex  rel.  Great  Falls  Waterworks  v.  Oreat 
Falls,  10  Mont.  518,  40  Pac.  15. 

The  decision  in  the  Chreat  Falls  Case  is 
based  upon  the  principle  that,  where  a  city 
is  authorized  to  levy  and  collect  a  tax  and 
provide  a  fund  to  meet  the  payments  under 
a  contract  for  a  water  supply  as  they  ma- 
ture, no  indebtedness  is  created. 

If  a  levy  of  a  tax  of  1  per  cent  is  not 
sufficient  to  pay  the  amount  due  under  the 
contract  with  relator,  and  other  current  ex- 
penses, the  contract  is  not  invalid,  but  the 
city  would  not  be  liable  for  the  deficiency. 

Raton  Waterworks  Co.  ▼•  Raton,  9  N.  M. 
70,  49  Paa.  808. 

It  is  beyond  the  power  of  the  legislature 
to  limit  or  change  the  taxing  power  so  as  to 
afi'ect  in  any  way  the'  rights  of  relator  un- 
der this  contract. 

Von  Hoffman  v.  Quinoy,  4  Wall.  635,  sub 
nom.  United  States  ex  rel.  Von  Hoffman  v. 
Quincy,  18  L.  ed.  403;  Wolff  v.  New  Or- 
leans, 103  U.  S.  358,  sub  nom.  United  States 
ex  rel.  Wolff  v.  New  Orleans,  28  L.  ed.  395; 
State  ex  rel.  Oreat  Falls  Waterworks  v. 
Great  Falls,  19  Mont  518,  49  Pac.  15; 
Raton  Watencorks  Co.  v.  Raton,  9  N.  M. 
70,  49  Pac.  808. 

In  view  of  the  fact  that  Davenport  v. 
Kleinschmidt  is  in  conflict  with  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1,  43  L.  ed. 
341,  19  Sup.  Ct.  Rep.  77,  it  should  be  treat- 
ed as  having  been  overruled. 

The  courts  of  the  state  of  Montana  should 
not  accept  and  follow  the  decision  of  the 
supreme  court  of  the  territory,  which  the 
tei'ritorial  supreme  court,  if  it  still  existed, 
would  be  obliged  to  repudiate. 

Helena  v.  Mills,  36  C.  C.  A.  1,  04  Fed. 
916. 

Notwithstanding  a  city  may  have  reached 
the  limit  of  indebtedness  provided  by  law, 
such  city  can  incur  obligations  for  current 
expenses  to  the  extent  of  its  revenues  de- 
rived from  taxation  for  the  fiscal  year  in 
which  said  expenses  are  incurred. 

Lake  County  Comrs.  v.  Rollins,  130  U.  S. 
662,  32  L.  ed.  1060,  9  Sup.  Ct.  Rep.  651; 
Grant  v.  Davenport,  36  Iowa,  396;  1  Dill. 
Mun.  Corp.  4th  ed.  §  136a;  Wade  v.  Oak- 
mont,  105  Pa.  479,  30  Atl.  059;  Valparaiso 
V.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416; 
Walla  Walla  Water  Co.  v.  Walla  Walla,  60 
Fed.  957 ;  Foland  v.  Frankton,  142  Ind.  546, 
41  N.  E.  1031;  Lamar  Water  d  Electrio 
Light  Co.  v.  Lamar,  128  Mo.  188,  32  L.  R. 
A.  157,  26  S.  W.  1025,  31  S.  W.  756:  Ter- 
ritory ew  rel.  Woods  v.  Oklahoma,  2  Okla. 
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168,  37  Pac.  1004;  People  ex  rel.  McCul- 
lough  V.  PachccOf  27  Cal.  176;  People  ex 
rel  Seeley  v.  May,  9  Colo.  404,  12  Pac.  838; 
Smith  V.  Dedham,  144  Mass.  177,  10  N.  £. 
782;  Fenton  v.  Blair,  11  Utah,  78,  39  Pac. 
485;  Andrew  County  ex  rel.  Kirtley  v. 
Schell,  136  Mo.  31,  36  S.  W.  206. 

The  amount  due  for  water  under  a  con- 
tract for  a  water  supply  is  an  item  of  cur- 
rent expense,  and  stands  on  the  same  basis 
as  the  salaries  of  municipal  officers  and 
other  ordinary  and  current  expenses  of  the 
city  created  in  the  conduct  of  the  city  gov- 
ernment. 

Poland  V.  Frankton,  142  Ind.  646,  41  N. 
B.  1031;  Valparaiso  v.  Gardner,  97  Ind.  1, 
49  Am.  Rep.  416;  Grant  v.  Davenport,  36 
Iowa,  396;  Grand  Island  d  N.  W.  R.  Co.  v. 
Baker,  6  Wyo.  369,  34  L.  R.  A.  835,  45  Pac. 
494;  White  y.  Decatur,  110  Ala.  476,  23  So. 
999. 

The  power  of  a  city  to  contract  debts  is 
limited  by  the  taxing  power  of  such  city. 
A  city  may  contract  to  the  extent  of  its 
taxing  power.  The  converse  of  this  propo- 
sition is  equally  true, — ^the  taxing  power  of 
a  city  is  not  greater  than  ita  power  to  in- 
cur indebtedness. 

Citizens*  Sav.  d  L.  Asso.  ▼.  Topeka,  20 
Wall.  655,  22  L.  ed.  456;  Butherland-Innes 
Co.  V.  Evart,  30  C.  C.  A.  306,  68  U.  S.  App. 
335,  86  Fed.  697;  Raton  Waterworks  Co. 
V.  Raton,  9  N.  M.  70,  49  Pac.  898. 

The  city,  by  entering  into  the  contract 
involved  in  this  case,  did  not  incur  an  in- 
debtedness, for  the  reason  that  it  was  a 
contract  within  its  taxing  power  for  gen- 
eral municipal  or  administrative  purposes. 
A  city  has  a  right  to  contract  away  its 
taxing  power. 

Von  Hoffman  v.  Quincy,  4  Wall.  635,  sub 
nom.  United  States  ex  rel.  Von  Hoffman 
▼.  Quincy,  18  L.  ed.  403. 

On  petition  for  rehearing. 

Mr.  H.  G.  Molntire,  also  for  appellant: 

The  effect  of  the  decision  rendered  by 
tliis  court  in  this  cause  is  to  overrule  State 
ex  rel.  Great  Falls  Waterworks  v.  Great 
Falls,  19  Mont.  618,  49  Pac.  15. 

If  the  question  whether  or  not  a  contract 
with  a  municipality  creates  an  indebtedness 
within  the  meaning  of  the  term  as  used  in 
the  Constitution  of  Montana  is  to  be  de- 
termined by  the  inquiry  whether  there  is  a 
statute  authorizing  the  levy  and  coHection 
of  a  tax  to  satisfy  and  discharge  the  pay- 
ments under  the  contract  as  thev  mature, 
then  the  constitutional  prohibition  can  be 
evaded  in  every  instance  by  a  legislative  en- 
actment. 

Afr.  Edward  Horsky,  for  respondents: 

The  city  of  Helena,  by  entering  into  the 
contract  for  a  water  supply  referred  to  in 
the  petition,  incurred  an  indebtedness  with- 
in the  meaning  of  the  term  "indebtedness" 
as  used  in  §  6,  art.  13,  of  the  Constitution 
of  Montana. 

Davenport  ▼.  Kleinschmidt,  6  Mont.  602, 
13  Pac.  241);  8  Mont.  467,  20  Pac.  823; 
Helena  v.  Mills,  36  C.  C.  A.  1,  94  Fed.  916. 

Helena  v.  Mills,  30  C.  C.  A.   1,  94  Fed.* 
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I  910,  having  been  between  the  same  parties. 

'  or  their  privies,  as  in  this  case,  and  upon 

the  same  questions,  is  conclusive  upon  the 

parties  herein,  as  it  is  the  law  of  this  case, 

and  should  be  deemed  res  judicata. 

Cooley,  Const.  Lim.  6th  ed.  60;  Stallcup 
V.  Tacoma,  13  Wash.  141,  42  Pac.  541; 
Forsyth  v.  Hammond,  166  U.  S.  606,  41  L. 
ed.  1096,  17  Sup.  Ct.  Rep.  665;  1  Herman, 
Eeiboppel,  ^§  99,  109,  126. 

State  ex  rel.  Great  Palls  WateruxMrks  ▼. 
Great  Falls,  19  Mont  618,  49  Pac.  15,  does 
not  overrule,  but  rather  by  implication  af- 
firms, Davenport  v.  Kleinschmidt^  6  Mont. 
502,  13  Pac.  249. 

Even  if  there  were  a  law  permitting  cities 
to  levy  a  special  tax  to  pay  for  water,  no 
judgment  could  be  obtained  against  the  city 
when  it  is  indebted  beyond  the  constitution- 
al limit. 

Kiehl  V.  South  Bend,  36  L.  R.  A.  228,  22 
C.  C.  A.  618,  44  U.  S.  App.  687,  76  Fed.  921. 

The  action  could  be  only  against  the  offi- 
cers of  the  city  to  collect  and  apply  the  spe- 
cial tax. 

Tiedeman,  Mun.  Corp.  189a,  p.  353; 
Springfield  v.  Edwards,  84  111.  626. 

Every  case  based  up<m  the  "special  fund" 
idea  involves  the  levy  of  a  special  tax  to 
raise  the  special  fund;  and,  of  course,  the 
special  tax  must  be  authorized  by  some 
statute. 

Burlington  Water  Co.  v.  Woodward,  49 
Iowa,  68. 

The  distinction  must  be  obaer\'ed  between 
orders  payable  out  of  a  particular  fund  and 
those  which  evidence  a  general  corporate 
liability,  but  are  directed  to  be  charged  to 
a  particular  account. 

Dill.  Mun.  Corp.  605;  Tiedeman,  Mun. 
Corp.  178;  Hainer,  Modern  Law  of  Munici- 
pal Securities,  §  362,  p.  412. 

A  debt  in  futuro  is  a  liability,  as  well  as 
a  debt  in  prcesenti. 

SprinQfiekl  v.  Edwards,  84  111.  626 ;  Niles 
Wateru^rks  v.  Niles,  69  Mich.  311,  26  N. 
W.  625 ;  Beard  v.  HopHnsville,  95  Ky.  239, 
23  L.  R.  A.  402,  24  S.  W.  872;  Spihnan  v. 
Parkershurg,  35  W.  Va.  605,  14  S.  E.  279 : 
Prince  v.  Quincy,  105  111.  138,  44  Am,  Rep. 
785;  Kiichli  v.  Minnesota  Brush  Electric 
Co.  58  Minn.  418,  59  N.  W.  1088;  Law  ▼. 
People  ex  rel.  Huck,  87  111.  385;  Coulson 
V.  Portland,  Deady,  481,  Fed.  Cas.  No. 
3,275;  Salem  Water  Co.  v.  Salem.  5  Or.  29; 
State  V.  Medbcry,  7  Ohio  St.  522;  French 
V.  Burlington,  42  Iowa,  614;  Burlington 
Water  Co.  v.  Woodwa-id,  49  Iowa,  58. 

The  amount  now  due  and  unpaid  for  wa- 
ter furnished  under  said  contract  consti- 
tutes an  "indebtedness"  within  the  mean- 
ing of  the  term  "indebtedness"  as  used  in 
the  provision  of  the  Constitution. 

Davenport  v.  Kleinschmidt,  6  Mont.  602, 
13  Pac.  249;  Helena  v.  Mills,  ^^  C.  C.  A. 
1,  94  Fed.  916;  Kiehl  v.  South  Bend,  36 
L.  R.  A.  228,  22  C.  C.  'A.  618,  44  U.  S.  App. 
687,  76  Fed.  921;  Itake  County  Comrs.  v. 
Rollins,  130  U.  S.  662,  32  L.  ed.  1060,  9  Sup. 
Ct.  Rep.  651;  Prince  v.  Quincy,  105  111.  138, 
44  Am.  Rep.  785,  128  III.  443,  21  X.  E.  768; 
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Chicago  ▼.  McDonald,  176  111.  404,  52  N.  E. 
982;  People  ex  rel,  Seeley  v.  May,  9  Colo. 
404,  12  Pac.  838;  Litchfield  ▼.  Ballou,  114 
U.  S.  190,  29  L.  ed.  132,  5  Sup.  Ct.  Rep.  820; 
Norton  v.  East  8t.  Louis,  36  III.  App.  171; 
Sackeit  v.  New  Albany,  88  Ind.  473,  45  Am. 
Rep.  467;  Laporte  v.  Qamewell  Fire  Alarm 
Teleg.  Co.  146  Ind.  466,  35  L.  R.  A.  686,  45 
N.  £.  588 ;  Kiichli  v.  Minnesota  Brush  Elec- 
tric Co.  58  Minn.  418,  59  N.  W.  1088 ;  Bewrd 
T.  Hopkinsville,  95  Ky.  239,  23  L.  R.  A. 
402,  24  S.  W.  872;  Spilman  v.  Parkershurg, 
35  W.  Va.  605,  14  S.  E.  279;  Barnard  v. 
Knox  County,  105  Mo.  382,  13  L.  R.  A.  244, 
16  S.  W.  917;  Chicago  v.  Qalpin,  183  111. 
399,  55  N.  E.  7ai. 

The  liability  matures  at  such  a  time,  and 
the  obligation  is  so  framed,  as  to  make  the 
same  a  charge  upon  future  revenues,  and 
hence  invalid. 

Garrison  v.  Chicago,  7  Biss.  480,  Fed. 
Cas.  No.  6,255;  Terrell  v.  Dessaint,  71  Tex. 
770,  9  S.  W.  593;  State  v.  Medhery,  7  Ohio 
St.  522;  McElhinney  ▼.  Superior,  32  Neb. 
744,  49  N.  W.  705. 

Even  though  this  court  should  cast  aside 
Davenport  v.  Kleinschmidt,  6  Mont.  502,  13 
Pac.  249,  and  Helena  v.  Mills,  36  C.  C.  A. 
1,  94  Fed.  916,  as  well  as  disapprove  of  the 
great  vireight  of  authority  on  this  subject, 
and  follow  the  forced  current-expense  the- 
ory construction  of  Iowa  and  Indiana,  yet 
the  amount  claimed  by  relator  to  be  now 
due  for  water  heretofore  furnished  is,  nev- 
ertheless, a  debt  within  the  constitutional 
inhibition  as  c<»istrued  by  the  Indiana 
courts. 

Laporte  v.  Gametcell  Fire  Alarm  Teleg.Co. 
146  Ind.  466,  35  L.  R.  A.  686,  45  N.  E.  588. 

'Wordy  J.,  delivered  the  opinion  of  the 
eourt: 

The  first  question  we  shall  consider  is, 
Did  the  city  of  Helena,  by  entering  into  the 
contract  for  a  water  supply,  incur  an  "in- 
debtedness,*' within  the  meaning  of  that 
term  as  it  is  used  in  S  6  of  article 
13  of  the  Constitution  of  Montana?  Sec- 
tion 6  of  article  13  of  the  Consti- 
tution is  as  follows:  "No  city,  town, 
township,  or  school  district  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding 
3  per  centum  of  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the 
last  assessment  for  the  state  and  county 
taxes  previous  to  the  incurring  of  such  in- 
debtedness, and  all  bonds  or  obligations  in 
excess  of  such  amount  given  by  or  on  be- 
half of  such  city,  town,  township,  or  school 
district  shall  be  void:  provided,  however, 
that  the  legislative  assembly  may  extend  the 
limit  mentioned  in  this  section,  by  author- 
izing municipal  corporations  to  submit  the 
question  to  a  vote  of  the  taxpayers  affected 
Uiereby,  when  such  increase  is  necessary  to 
construct  a  sewerage  system  or  to  procure 
a  supply  of  water  for  such  municipality, 
which  shall  own  and  control  said  water  sup- 
ply and  devote  the  revenues  therefrom  to 
the  payment  of  the  debt."  It  is  admitted 
55  L.  R.  A. 


by  the  pleadings  that  at  the  time  when  the 
contract  between  James  H.  Mills,  receiver, 
and  the  city  of  Helena  was  executed  the 
city  of  Helena  was  indebted  in  a  sum  in  ex- 
cess of  3  per  cent  of  the  assessed  valuation 
of  the  taxJable  property  in  said  city,  as  as- 
certained by  the  last  assessment  prior  there- 
to for  state  and  county  taxes.  In  the  court 
below  counsel  for  defendants  took -the  po- 
sition that  the  city,  thus  indebted  by  enter- 
ing into  said  contract,  created  an  indebted- 
ness, within  the  prohibition  of  the  Consti- 
tution. In  support  of  this  position,  the  case 
of  Davenport  v.  Kleinschmidt,  6  Mont.  502, 
13  Pac.  249,  among  others,  was  cited.  In 
view  of  the  fact  that  the  respondents  claim 
that  this  decision  is  conclusive  of  the  ques- 
tions here  presented,  and  inasmuch  as  the 
appellant  seeks  to  show  that  this  case  has 
been  overruled,  or,  at  least,  should  not,  in 
the  light  of  the  facts  here  presented,  be  held 
to  control  the  decision  upon  this  appeal,  we 
will  examine  the  case  of  Davenport  v. 
Kleinschmidt,  and  seek  to  determine  if  any 
of  the  questions  therein  decided  are  the 
same  as  those  ^ow  presented. 

The  suit  of  Davenport  v.  Kleinschmidt 
was  one  for  a  perpetual  injunction,  brought 
against  the  mayor  and  aldermen  of  the  city 
of  Helena  and  George  F.  Woolston,  to  re- 
strain them  from  carrying  out  a  certain 
contract,  alleged  to  be  illegal,  by  laying  wa- 
ter mains,  or  erecting  hydrants  in  the  city, 
or  by  issuing  any  warrants  for  any  water 
supplied  to  said  city  under  said  contract. 
Passing  over  those  portions  of  the  opinion 
given  up  to  matters  not  now  material,  we 
come  to  a  question  like  unto  the  one  now 
before  us.  We  quote  as  follows:  "But  is 
such  a  contract  as  that  proposed  by  the  or- 
dinance in  controversy  actually  forbidden' 
by  the  charter  of  the  city,  as  is  contended 
by  the  respondents?  Let  us  examine  the 
charter,  for  the  purpose  of  pointing  out  the 
precise  section  imposing  the  restriction.  It 
is  therein  prescribed  'that  said  city  shall 
not  be  authorized  to  incur  any  indebtedness 
on  behalf  of  said  city,  for  any  purpose  what- 
e\'er,  to  exceed  the  sum  of  $20,000.'  Section 
17,  as  amended  by  the  act  of  1883,  page  19 
of  Charter.  The  allegations  of  the  com- 
plaint, which,  for  the  purpose  of  this  case, 
arc  for  the  present  taken  as  true,  show  the 
present  bonded  indebtedness  of  the  city  to 
be  $10,500,  and  the  floating  debt,  consist- 
ing of  outstanding  warrants,  to  be  $15,000. 
No  distinction  is  drawn  in  the  charter  be- 
tween bonded  debt  and  floating  debt,  and, 
from  the  figures  presented,  it  clearly  ap- 
pears that  the  limit  has  been  already 
reached,  and  that  the  city  cannot  incur  any 
further  indebtedness,  until  some  of  that 
outstanding  has  been  discharged,  or  the 
limit  enlarged  by  the  legislature.  Then  if, 
by  entering  into  the  proposed  contract,  the 
city  council  would  'incur  an  indebtedness,' 
the  same  is  plainly  prohibited  by  the  ex- 
press terms  of  the  charter."  The  court  then 
goes  on  to  interpret  the  term  "indebtedness" 
as  used  in  the  city  charter,  and  exhaustive- 
ly reviews  the  decisions  of  Iowa,  Illinois, 
'and  Indiana,  wherein  the  meaning  of  con- 
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stitutional  provisions  practically  the  same 
as  those  of  §  6  of  article  13  of  the  Consti- 
tution of  Montana  is  determined,  and 
reaches  the  conclusion  that  the  contract  be- 
fore the  court  involved  a  liability  to  pay 
money  on  a  contingency  morally  sure  to 
take  place,  irrespective  of  any  action  taken, 
or  option  exercised,  by  the  city  in  the  fu- 
ture, and  so  constituted  an  indebtedness 
such  as  was  prohibited  by  the  express  terms 
of  the  charter.  Among  other  cases  cited 
from  and  commented  on  by  the  court  in 
reaching  this  conclusion  were  Burlington 
Water  Co,  v.  Woodward,  49  Iowa,  59,  and 
Grant  v.  Davenport,  30  Iowa,  401.  Coun- 
sel for  appellant  contend  that  these  deci- 
sions were  misinterpreted  by  the  court  in 
Davenport  v.  Kleinschmidt,  and  so,  when 
carefully  considered,  do  not  support  the  con- 
clusion drawn  therefrom.  Let  us  see  if  this 
is  so.  The  supreme  court  of  Iowa  in  Bur- 
lington Water  Co.  v.  Woodward,  49  Iowa, 
69,  construing  a  constitutional  provision  al- 
most identical  with  our  own,  says:  "It  is 
beLieved  the  Constitution  applies,  not  only 
to  a  present  indebtedness,  but  also  to  such 
as  is  payable  on  a  contingency  at  some  fu- 
ture day,  or  which  depends  on  some  contin- 
gency before  a  liability  is  created.  But  it 
must  appear  such  contingency  is  sure  to 
take  place,  irrespective  of  any  action  taken, 
or  option  exercised,  by  the  city  in  the  fu- 
ture. That  is,  if  a  present  indebtedness  is 
incurred,  or  obligations  assumed,  which, 
without  further  action  on  the  part  of  the 
city,  have  the  effect  to  create  an  indebted- 
ness at  some  future  day,  such  are  within 
the  inhibition  of  the  Constitution.  But  if 
the  fdct  of  indebtedness  depends  upon  some 
act  of  th^  city,  or  upon  its  volition,  to  be 
Qxercised  or  determined  at  some  future  date, 
then  no  present  indebtedness  is  incurred, 
and  none  will  be  until  the  period  arrives, 
and  the  required  act  or  option  is  exercised, 
and  from  that  time  only  can  it  be  said  there 
exists  an  indebtedness."  Commenting  on 
the  above,  this  court  in  Davenport  v.  Klein- 
achmidt  held  that  case  analogous  to  the  one 
then  before  it.  Such,  in  our  opinion,  is 
true,  in  view  of  the  conclusions  reached;  for 
it  is  to  be  noted  that  the  Iowa  decisions  are 
in  accord  with  the  views  expressed  in  Dav- 
enpoi-t  V.  Kleinschmidt  to  this  extent,  at 
least,  that  a  contract  for  a  water  supply 
entered  into  by  a  city  which  has  already 
exceeded  the  constitutional  limit  of  indebt- 
edness, and  which  water  supply  such  city 
is  not  able  to  pay  for  out  of  its  current  rev- 
enues, together  with  its  other  current  ex- 
penses, is  a  contract  within  the  prohibition 
of  the  Ccmstitution.  The  Iowa  court,  how- 
ever, goes  further,  and  holds,  "that  when 
the  contract  made  by  the  municipal  corpo- 
ration pertains  to  its  ordinary  expenses, 
and  is,  together  with  other  like  expenses, 
within  the  limit  of  its  current  revenues, 
and  such  special  taxes  as  it  may  legally 
and  in  good  faith  intend  to  levy  therefor, 
such  contract  does  not  constitute  'the  in- 
curring of  indebtedness,'  within  the  mean- 
ing of  the  constitutional  provisions."  Grant 
V.  Davenport,  36  Iowa,  401.  But  this  court 
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in  Davenport  v.  KlevMchmidt  rdiued  to 
adopt  the  construction  of  this  constitutional 
prohibition  against  incurring  indebtedntsa, 
though  urged  upon  its  attention  by  counsel, 
but,  on  the  ccmtrary,  approved  the  construo- 
tion  given  by  the  courts  of  Illinois  and  other 
states  to  a  constitutional  provision  practi- 
cally the  same  as  our  own. 

It  is  said  that  in  Davenport  ▼.  Klein' 
Schmidt  it  did  not  appear,  as  it  doea  from 
the  pleadings  in  the  case  at  bar,  that  for 
each  year  since  the  making  of  the  contract 
the  city  had  levied  and  collected  taxes  in 
an  amount  sufficient  to  make  the  payments 
provided  for  in  said  contract^  and  to  meet 
all  the  other  liabilities  and  expenses  of  the 
city ;  but  the  authorities  cited  and  approved 
by  the  court  passed  upon  a  like  contention, 
and  held  it  to  be  against  the  plain  meaning 
of  the  Constitution,  and  so  without  merit. 
Thus,  in  SpHngfield  v.  Edwards,  84  111.  626, 
the  court  says:  "Appellant  contends  that 
when  liabilities  are  created  and  appropria- 
tions are  made  which  are  within  the  limits 
of  the  revenue  accruing  to  meet  them,  they 
are  not  debts,  within  the  meaning  of  the 
prohibition  of  the  Constitution;  and  that 
temporary  loans  are  not^  when  within  the 
limits  of  the  revenue  expected  to  be  realized. 
The  first  branch  of  this  position  has  sup- 
port in  Grant  v.  Davenport,  36  Iowa,  396; 
People  ex  rel.  McCullough  v.  Pacheoo,  27 
Cal.  175;  Koppikua  v.  State  Capital  Comrs, 
16  Cal.  253;  State  v.  McCauley,  15  CaL 
455;  State  v.  Medhery,  7  Ohio  St.  522;  and 
State  ex  rel.  Bd.  of  School  Directors  v.  New 
Orleans,  23  La.  Ann.  358.  These  cases 
maintain  the  doctrine  that  revenues  may  be 
appropriated  in  anticipation  of  their  re- 
ceipt, as  effectually  as  when  actually  in  the 
treasury;  that  the  appropriation  of  moneys 
when  received  meets  the  services  as  they  are 
rendered, — ^thus  discharging  the  liabilities 
as  they  arise,  or  rather  anticipating  and 
preventing  their  existence.  In  considering 
what  construction  shall  be  given  to  a  Con- 
stitution or  a  statute,  we  are  to  resort  to 
the  natural  signification  of  the  words  em- 
ployed, in  the  order  and  grammatical  ar- 
rangement in  which  they  are  placed;  and 
if,  when  thus  regarded,  the  words  embody 
a  definite  meaning,  which  involves  no  ab- 
surdity, and  no  contradiction  between  dif- 
ferent parts  of  the  instrument,  then  such 
meaning  is  the  only  one  we  are  at  liberty 
to  say  was  intended  to  be  conveyed.  There 
is  no  diiTicnlty  in  ascertaining  the  natural 
signification  of  the  words  employed  in  the 
clause  of  the  Constitution  under  considera- 
tion, and  to  give  them  that  meaning  in- 
volves no  absurdity  or  contradiction  with 
other  clauses  of  the  Constitution.  The  pro- 
hibition is  against  becoming  indebted, — that 
is,  voluntarily  incurring  a  legal  liability  to 
pay, — 'in  any  manner  or  for  any  purpose,' 
when  a  given  amount  of  indebtedness  has 
previously  been  incurred.  It  could  hardly 
be  probable  that  any  two  individuals  of 
average  intelligence  could  understand  this 
language  differently.  It  is  clear  and  pre- 
cise, and  there  is  no  reason  to  believe  the 
conventicm  did  not  intend  what  the  words 


1900. 


State  ex.rel.  Ublbna  ffLTKnwoRKB  Co.  v.  Hklena. 


841 


convey.  A  debt  payable  in  the  future  is  ob- 
viously no  less  a  debt  than  if  payable  pres- 
ently; and  a  debt  payable  upon  a  contin- 
gency, as  upon  the  h&ppening  of  some  event, 
such  as  the  rendering  of  service  or  the  de- 
livery of  property,  etc.,  is  some  kind  of  a 
debt,  and  therefore  witJiin  the  prohibition. 
If  a  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay,  when 
the  contingency  occurs  the  liability  is  abso- 
lute,— ^the  debt  exists, — ^and  it  differs  from 
a  present,  unqualified  promise  to  pay  only 
in  the  manner  by  which  the  indebtedness 
was  incurred.  And,  since  the  purpose  of 
the  debt  is  expressly  excluded  from  consid- 
eration, it  can  make  no  difference  whether 
the  debt  be  for  necessaiy  current  expenses  or 
for  something  else."  And,  as  if  these  prop- 
ositions did  not  cover  the  question,  the  court 
went  further,  and  held  it  unlawful  for  a 
city  indebted  beyond  the  constitutional 
limit  to  incur  a  liability  for  current  ex- 
penses or  for  anything  else,  even  though  it 
should  at  the  same  time  make  a  formal  ap- 
propriation, within  the  limits  of  its  reve- 
nue, to  meet  it;  that  to  avail  itself  of  cur- 
rent, but  uncollected,  revenue  for  such  pur- 
pose it  must  go  further,  and  assign  the 
amount  out  ol  a  tax  actiially  levied,  and 
without  recourse,  in  such  a  manner  as  to 
"leave  upon  the  city  no  future  obligation, 
either  absolute  or  contingent,  whereby  its 
debt  might  be  increased."  Prince  v.  Quincy, 
128  m.  443,  21  N.  E.  768.  In  Law  v.  Peo- 
ple ex  rel.  Buck,  87  Dl.  385,  the  case  of 
Springfield  v.  Edwards,  84  III.  626,  is  ap- 
proved, the  propositions  above  quoted  there^ 
from  are  affirmed,  and  it  is  th^re  declared 
that  the  inhibition  of  the  Constitution  in- 
cludes 'indebtedness"  of  every  kind  and 
character,  and  in  every  sense  of  the  term, 
no  matter  what  the  form  by  which  it  is  evi- 
denced may  be,  when  contracted  or  issued 
after  the  statutory  limit  is  reached.  In  Bu- 
chanan  v.  lAtchfield,  102  U.  S.  278,  26  L. 
ed.  138,  and  Litchfield  v.  BalUm,  114  U.  S. 
190,  29  L.  ed.  132,  5  Sup.  Ct.  Rep.  820,  the 
construction  placed  upon  that  section  of  the 
Illinois  Constitution  before  the  court  in 
Springfield  v.  Edwards,  84  111.  626,  and  La/w 
v.  People  ex  rel.  Buck,  87  111.  385,  is  ap- 
proved. In  the  latter  case,  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  says:  *'The  lan- 
guage of  the  Constitution  is  that  no  city, 
etc.,  'shall  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an  amount 
including  existing  indebtedness,  in  the  ag- 
gregate exceeding  6  per  cent  on  the  value 
of  its  taxable  property.'  It  shall  not  be- 
come indebted.  Shall  not  incur  any  pecu- 
niary liability.  It  shall  not  do  this  in  any 
manner.  Neither  by  bonds,  nor  notes,  nor 
by  express  or  implied  promises.  Nor  shall 
it  be  done  for  any  purpose.  No  matter  how 
urgent,  how  useful,  how  unanimous  the 
wish.  There  stands  the  existing  indebted- 
ne«8  to  a  given  amount  in  relation  to  the 
sources  of  payment  as  an  impassable  ob- 
stacle to  the  creation  of  any  further  debt, 
in  any  manner,  or  for  any  purpose  what- 
ever. If  this  prohibition  is  worth  anything, 
it  is  as  effectual  against  the  implied  as  the 
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\  express  promise,  and  is  as  binding  in  a 
court  of  chancery  as  a  court  of  law."  Such 
was  the  interpretation  by  the  highest  court 
in  the  land  of  this  constitutional  provision 
of  the  state  of  Illinois  when  our  own  Con- 
stitution containing  a  like  provision  was 
adopted. 

We  have  carefully  examined  those  sec- 
tions of  our  Constitution  wherein  counsel 
for  appellant  claim  ^n  interpretation  of  the 
term  ''indebtedness,"  as  used  in  the  Consti- 
tution, may  be  found.  The  sections  cited 
are  by  their  terms  applicable  to  the  state 
alone.  Bv  them  the  limit  of  state  indebted- 
ness  is  fixed,  as  is  the  limit  of  taxation  as 
well.  In  the  case  of  cities,  etc.,  the  limit 
of  indebtedness  is  fixed  by  the  Constitution, 
but  the  limit  of  taxation  is  fixed  by  the 
Code,  and  so  subject  to  change.  Why  cities 
etc.,  were  not  included  within  the  terms  of 
§  2,  art.  13,  and  §  12,  art.  12,  we  need  not 
pause  to  inquire,  since  we  find  as  to  them 
an  express  provision,  the  meaning  of  which 
is  now  before  us  for  determination.  Noth- 
ing is  said  in  the  Constitution  as  to  the 
manner  in  which  a  city  shall  meet  its  cur- 
rent expenses.  The  inhibition  is  against 
a  city  becoming  indebted  in  any  manner  or 
I  for  any  purpose  to  an  amount  exceeding  a 
certain  per  cent  of  its  taxable  property. 

In  view  of  these  holdings,  we  can  conceive 
of  no  possible  ground  for  the  supposed  dis- 
tinction between  an  indebtedness  for  cur- 
rent expenses,  payable  out  of  the  current 
revenues,  and  one  for  the  payment  of  which 
no  provision  has  been  made,  and  for  which 
the  city  is  generally  liable.  See  also  FuJr 
ler  V.  Chicago,  89  111.  282;  Fuller  v.  Beath, 
89  111.  290;  Bowell  v.  PeoHa,  90  111.  104; 
Prince  v.  Quincy,  105  111.  138,  44  Am.  Rep. 
785;  Chicago  v.  McDonald,  176  111.  404,  62 
N.  E.  982;  Helena  v.  MilU,  36  C.  C.  A.  1, 
94  Fed.  916;  Beard  v.  Bopkinsville,  95  Ky. 
239,  23  L.  R.  A.  402,  24  S.  W.  872 ;  Spilman 
V.  Parfcer«6ttr5r,  35  W.  Va.  606, 14  S.  E.  279; 
People  ex  rel.  Seeley  v.  Mayt  9  Colo.  404, 12 
Pac.  839;  Niles  Waterworks  v.  Niles,  59 
Mich.  311,  26  N.  W.  625;  Sackett  v.  New 
Albany,  88  Tnd.  473,  45  Am.  Rep.  467 ;  Ming 
V.  Pratt,  22  Mont,  2G2,  56  Pac.  279;  Jay 
V.  School  Dist.  No.  1,  24  Mont  279,  61  Pac. 
260. 

Counsel  for  appellant  next  contend  that, 
even  if  this  court  is  of  opinion  that  the  case 
of  Davenport  v.  Kleinschmidt  supports  the 
proposition  that,  by  entering  into  the  con- 
tract now  before  us,  the  city  incurred  an  in- 
debtedness such  as  is  prohibited  by  the  Con- 
stitution, yet  that  case  cannot  be  looked  to 
as  an  authority,  for  the  reason  that  it  has 
been  overruled  by  the  case  of  State  ex  rel. 
Great  Falls  Waterworks  v.  Chreat  Falls,  19 
Mont.  518,  49  Pac.  15.  We  do  not  read  this 
last  case.  At  the  time  the  contract  before  the 
court  in  the  Oreai  Falls  Case  was  entered 
into  there  existed  an  act  of  the  legislature 
conferring  upon  cities  the  power  to  levy  and 
collect  a  tax,  not  to  exceed  5  mills  on  the 
dollar,  for  fire  and  water  purposes.  The 
court  said:  "This  law  was  in  force  when 
ordinance  No.  17  was  passed,  approved,  and 
accepted.    We  are  of  the  opinion  that  this 


842 


Montana  SuFnsMB  Coitbt. 


Dec, 


law  became  a  part  of  tbe  contract  embodied 
in  said  ordinance^,  and  that  relator  bad  a 
right  to  insist  that,  in  so  far  as  might  be 
necessary  to  pay  what  was  due  it  for  hy- 
drant rentals  in  accordance  with  rates  pre- 
scribed in  the  ordinance  contract,  a  special 
tax,  as  provided  for  in  that  act,  should  be 
levied  annually ;  of  course,  in  only  such  suras 
as  would  be  needed,  and  not  exceeding  the 
6-mill  limit.  The  contract  was  entered  into 
in  contemplation  of  a  special  fund  being  cre- 
ated by  the  city  to  meet  liabilities  incurred 
thereunder,  and  the  legislature  in  said  act 
contemplated  at  the  time  that  cities  of  the 
territory  should  pay  for  water  used  by  them 
for  sewerage  and  fire  purposes  from  taxes 
levied  and  collected  for  that  specific  pur- 
pose. The  case  of  Davenport  v.  Klein- 
echmidt,  6  Mont.  502,  13  Pac.  249,  does  not 
disapprove  the  Iowa  .cases  holding  that,  be- 
cause a  general  law  provided  for  payment 
from  a  special  fund,  a  liability  incurred  by 
a  city  to  supply  its  inhabitants  with  water 
was  not  a  debt,  in  the  sense  of  the  term  as 
employed  in  the  Constitution  of  Iowa,  for- 
bidding cities  to  incur  debts  in  excess  of  a 
certain  proportion  of  their  assessable  prop- 
erty. It  was  under  different  conditions  of 
law  and  fact  that  the  supreme  court  of  the 
territory  of  Montana  held  in  Davenport  v. 
Kleinschmidt  that  the  liability  incurred  by 
the  city  of  Helena  under  its  ordinance  con- 
tract was  a  debt.  This  appears  from  a  care- 
ful reading  of  the  case." 

The  case  of  Davenport  ▼.  K^nsohmidt 
and  the  Great  Falls  Case  stand  for  two  dif- 
ferent and  distinct  principles.  The  first  is 
an  authority  for  the.  proposition  that  when 
a  municipality  has  exceeded  the  constitu- 
tional limit  of  indebtedness  a  contract  for 
a  water  supply,  under  which  the  city  is  li- 
able generally,  is  the  incurring  of  an  in- 
debtedness, within  the  meaning  of  the  Con- 
stitution, and  the  Oreat  Falls  Case  is  an 
authority  for  the  proposition  that  such  a 
contract  does  not  create  an  indebtedness 
when  the  city  making  the  contract  is  au- 
thorized by  law  to  levy  a  special  tax  ex- 
pressly for  the  payment  of  such  contract 
liability.  In  a  case  falling  within  the  first 
class,  the  liability  of  the  city  is  general,  and 
is  payable  out  of  all  its  revenues.  Thus, 
in  the  case  at  bar,  §  II  of  the  ordinance 
makes  it  the  duty  of  the  "city  council  dur- 
ing the  term  of  five  years  to  levy  annual 
taxes  under  the  provisions  of  the  Political 
Code  of  the  state  of  Montana  authorizing 
the  levy  of  taxes  for  general  purposes,  suffi- 
cient in  amount  to  meet  the  appropriations 
hereby  made,"  which,  as  appropriated  by  the 
same  section,  is  the  sum  of  $1,500  per  month 
for  water  furnished.  In  cases  falling  with- 
in the  second  class,  the  liability  is  special, 
and  is  limited  to  the  amount  of  the  special 
tax  the  levy  of  which  is  expressly  authorized 
by  law.  So  it  may  be  said  that  the  Great 
Falls  Case  approves,  rather  than  overrules, 
the  case  of  Davenport  v.  Kleinschmidt.  See 
Helena  v.  Mills,  36  C.  C.  A.  1,  94  Fed.  916. 
And  it  may  be  here  noted  that  since  the  de- 
cision of  the  Great  Falls  Case  the  special 
tax  for  fire  and  water  purposes  therein  con- 
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sidered  haa  been  abrogated  by  the  adoptioo 
of  the  Codes,  and  the  same  conditions  are 
now  presented  as  existed  at  the  time  the 
case  of  Davenport  v.  Kleinschmidt  was  de- 
cided. Helena  v.  Mills,  36  C.  C.  A.  1,  04 
Fed.  916. 

Counsel  for  appellant  contend  that  the 
conclusions  reached  by  this  court  in  Dav- 
enport V.  Kleinschmidt  are  in  conflict  with 
the  decision  of  the  Supreme  Court  of  the 
United  SUtes  in  WallaWallav, Walla  Walla 
Water  Ca  172  U.  S.  1,  43  L.  ed.  341,  19  Sup. 
Ct.  Rep.  77.  With  this  we  cannot  agree. 
In  the  first  place,  it  appears  from  a  read- 
ing of  the  opinion  in  the  Walla  WcUla  Case 
that  at  the  time  the  bill  in  equity  was  filed, 
and  the  preliminary  injunction  against  the 
city  was  granted,  the  city  of  Walla  Walla 
was  not  indebted  to  an  amount  in  excess  of 
the  limit  of  indebtedness  fixed  in  its  char- 
ter. Commenting  on  limitations  of  this 
character,  the  court  in  the  Walla  Walla 
Case  says:  "The  obvious  piirpose  of  limi- 
tations of  this  kind  in  municipal  charters 
is  to  prevent  the  improvident  contracting  of 
debts  for  other  than  the  ordinary  current 
expenses  of  the  municipality.  It  certainly 
has  no  reference  to  debts  incurred  for  the 
salaries  of  municipal  officers,  members  of 
the  fire  and  police  departments,  school 
teachers,  or  other  salaried  onployees  to 
whom  the  city  necessarily  becomes  indebted 
in  the  ordinary  conduct  of  municipal  affairs, 
and  for  the  discharge  of  which  money  is  an- 
nually raised  by  taxation.  For  all  purposes 
necessary  to  the  exercise  of  their  corporate 
powers,  they  are  at  liberty  to  make  con- 
tracts regardless  of  the  statutory  limita- 
tion, provided,  at  least,  that  the  amount  to 
be  raised  each  year  docs  not  exceed  the  in- 
debtedness allowed  by  the  charter.  Among 
these  purposes  is  the  prevention  of  fires,  the 
purchase  of  fire  engines,  the  pay  of  firemen, 
and  the  supply  of  water  by  the  payment 
of  annual  rentals  therefor.  It  is  true  that 
in  the  case  of  Lake  County  Comrs.  v.  Rol^ 
lins,  130  U.  S.  662,  32  L.  ed.  1060,  9  Sup. 
Ctl  Rep.  6ol,  it  was  held  by  this  court  thnt 
a  similar  provision  in  the  Constitution  of 
Colorado  was  an  absolute  limitation  upon 
the  power  to  contract  any  and  all  indebted- 
ness, including  warrants  used  for  county 
expenses,  such  as  for  witness  and  jurors' 
fees,  election  costs,  charges  for  board  of 
prisoners,  county  treasurers'  commissions, 
etc.  But  the  case  is  readily  distinguish- 
able from  the  one  under  consideration.  That 
was  a  suit  against  a  county  upon  a  large 
number  of  warrants  for  current  expenses, 
the  defense  being  a  want  of  authority  on  the 
part  of  the  county  commissioners  to  issue 
warrants  which  had  been  put  forth  after 
the  limit  of  indebtedness  had  been  reached 
and  even  exceeded.  They  were  held  to  be 
void.  The  case  is  authority  for  the  propo- 
sition that  if  the  annual  rentals,  payable 
in  this  case,  with  the  other  expenses,  exceed- 
ed the  limit  of  indebtedness,  the  transaction 
would  be  void:  but  as  it  appears  that  the 
limit  of  indebtedness  was  $50,000,  and  the 
amount  of  the  city  debt  but  $16,000,  it  is 
clear  that  the  payment  of  an  annual  rental 
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of  bnt  $1,600  would  be  unobjectionable  upon 
this  ground*  If  such  annual  rentals  ex- 
ceeded the  limit  of  indebtedness,  a  different 
question  would  be  presented."  The  Walla 
Wdlld  Case  is  an  authority  for  the  proposi- 
tion "that  the  contract  of  a  municipal  cor- 
poration for  a  useful  and  necessary  thing, 
such  as  water  or  light,  which  is  to  be  paid 
for  annually  as  furnished,  does  not  create 
an  indebtedness  for  the  a^;gregate  sum  of 
all  the  yearly  payments,  since  the  debt  of 
each  year  comes  into  existence  only  when  the 
annual  compensation  has  been  earned,  but 
that,  if  the  amount  agreed  to  be  paid  in  any 
instalment  in  compliance  with  such  contract 
transcends  the  amount  of  permitted  indebt- 
edness the  ei^  is  not  liable  therefor."  Hel- 
ena ▼.  MilU,  36  C.  C.  A.  1,  94  Fed.  916,  and 
cases  cited.  With  the  city  already  indebted 
when  the  contract  before  us  was  made,  in 
a  stun  largely  in  excess  of  the  constitutional 
limit,  how  can  it  be  said  that  the  amount 
to  be  raised  each  year  under  the  contract 
does  not  exceed  the  amount  of  indebtedness 
permitted  by  our  Constitution?  A  fortiori 
is  this  true  when  the  water  rent  and  the 
other  expenses  of  the  city  for  each  year  are 
taken  together,  as  they  must  be,  imder  our 
understanding  of  the  Constitution.  If,  by 
entering  into  the  contract  before  us,  an  in- 
debtedness was  not  created,  what  was  the 
purpose  of  i  11  of  the  ordinance,  wherein 
the  city  bound  itself  during  the  term  of  five 
years  to  levy  annual  taxes  under  the  pro- 
visions of  the  Political  Code  authorizing  the 
levying  of  taxes  for  general  purposes  to  pay 
for  winter  supplied  under  the  contract?  It 
may  well  be  said  that  this  obligation  in  it^ 
self  implied  the  existence  of  a  debt  in  favor 
of  appellant  and  against  the  city.  It  fol- 
lows, from  the  view  we  have  taken  of  the 
propositions  before  us,  that  the  question 
asked  in  the  beginning  of  this  opinion  must 
be  answered  in  the  affirmative. 

2.  The  next  question  presented  for  our 
consideration  is  this:  Does  the  amount 
now  due  and  unpaid  for  water  furnished 
to  the  city  under  the  contract  before  us  con- 
stitute an  "ind^tedness,"  within  the  mean- 
ing of  the  term  as  used  in  that  section  of 
the  Constitution  above  considered?  This 
question  is  virtually  answered  by  the  con- 
clusion we  have  already  reached.  Holding, 
as  we  do,  that  the  contract  itself  is  void, 
any  obligation  flowing  from  it  is  void  also. 
This  view  accords  with  that  portion  of  S  6, 
art.  13,  aupray  wherein  it  is  declared  "that 
all  bonds  or  obligations  in  excess  of  such 
amount  [the  limit  of  indebtedness]  given 
by  or  on  behalf  of  euoh  oity,"  etc.,  '^hall 
be  vMd."  Nor  can  it  make  any  difference. 
Id  our  gpinion,  that  the  city  council,  in  ac- 
cordance with  the  provisions  of  §  4874  of 
the  Political  Code  or  otherwise,  appropriat- 
ed $18,000  or  other  sum  to  pay  for  water 
furnished  under  said  contract  for  a  given 
year.  The  contract  out  of  which  these  lia- 
bilities arose  being  void,  it  necessarily  fol- 
lows that  no  lawful  authority  to  pay  them 
exists.  As  we  have  indicated,  the  liability 
of  the  city  under  the  contract  before  us,  if 
any  existedy  would  be  general,  not  special, 
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and,  were  there  no  limit  to  the  amount  for 
which  the  city  could  become  indebted,  for  a 
failure  on  the  part  of  the  city  to  meet  its 
obligations  for  water  rent  as  they  fell  due, 
the  appellant  could  recover  a  general  judg- 
ment against  the  city,  and  have  a  itumdamus 
for  the  levy  and  collection  of  a  tax  to  pay 
it%  Counsel  for  appellant  say  that  the  logi- 
cal result  of  holding  that  the  Constituti(Mi 
prohibits  a  contract  for  current  expenses 
which  a  city  can  meet  out  of  its  current  rev- 
enues together  with  its  other  current  ex- 
penses is  that  the  city  government  must 
end ;  that  the  city  cannot  pay  one  dollar  out 
of  its  treasury  for  the  necessities  to  sustain 
corporate  life.  Were  it  true  that  such  dire 
results  would  flow  from  giving  force  to  the 
plain  terras  of  the  Constitution,  it  were  bet- 
ter so  than  that  this  court  should,  by  a 
loose  construction  of  that  instrument,  en- 
danger those  sacred  rights  which  by  its 
terms  are  guaranteed  to  all  the  people. 
Palmer  v.  Helena,  19  Mont.  68,  47  Pac.  209. 
But  that  no  such  results  need  follow  from 
the  construction  we  give  to  this  provision 
of  our  Constitution  is  made  plain  by  a  con- 
sideration of  the  course  pursued  in  those 
states  where  a  like  interpretation  of  a  simi- 
lar constitutional  provision  is  adhered  to. 
"The  effect  of  this  constitutional  inhibition 
is  to  require  cities  indebted  to  the  limit 
fixed  by  the  Constitution  to  carry  on  their 
corporate  ^  operations,  while  so  indebted, 
upon  the  cash  system,  and  not  upon  credit, 
to  any  extent  or  for  any  purpose."  Prinoe 
v.  Quincy,  128  III.  443,  21  N.  £.  768.  A 
way  in  which,  under  3uch  circumstances,  the 
operations  of  a  city  may  be  carried  on  is 
pointed  out  in  Springfield  ▼.  Edtoarda,  84 
111.  626,  and  in  commenting  thereon  in  Law 
v.  People  ea  rel,  Huckf  87  111.  385,  the  court 
says:  "The  theory  is  that  a  corporation 
which  has  reached  the  constitutional  limit 
of  its  power  to  create  indebtedness  may, 
when  a  tax  is  levied,  but  not  collected,  draw 
against  the  fund  thus  levied  and  provided, 
although  not  in  the  treasury,  and  ^hus  ap- 
propriate, and  virtually  assign,  the  amount 
specified  in  the  warrant  on  the  treasury  to 
the  person  to  whom  it  is  issued  and  deliv- 
ered, and  that  amount  being  assigned  or  set 
apaxt  to  him,  when  collected,  he  has  the 
right  to  receive,  and  it  becomes  the  duty  of 
the  officers  to  collect  and  pay  it  to  him; 
and,  failing  in  their  duty,  he  would  have 
an  action  against  them  for '  its  recovery. 
But,  with  a  corporation  thus  situated,  the 
legal  effect  of  the  issuing  and  receiving  of 
the  warrant  Is  that  the  person  receiving  an 
assignment  or  appropriation  of  so  much  of 
the  specific  tax  already  levied,  and  against 
which  the  warrant  is  drawn,  by  receiving  it 
discharges  the  corporation  from  all  liability 
on  account  of  the  services  or  articles  for 
which  it  is  drawn,  and  agrees  to  look  to  the 
tax  tlius  levied  and  a{>propriated,  and  to 
the  officers,  for  his  pay,  and  he  thereby  dis- 
charges the  corporation  from  any  and  every 
kind^  of  liability  therefor.  In  such  a  case 
the  warrant  is  given  and  received  in  full 
satisfaction  for  the  services  rendered  or  the 
material     furnished."     See    Lake     County 
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Dec. 


Comra,  v.  Rollins,  130  U.  S.  662,  32  L.  ed. 
1060,  0  Sup.  Ct.  Rep.  661,  and  People  ex 
rel.  Sccley  v.  May,  0  Colo.  404,  12  Pac.  839. 

From  the  view  we  take  of  the  question 
considered,  it  follows  that  the  answer  to  the 
second  question  must  also  be  in  the  affirm- 
ative. This  makes  it  unnecessary  for  us  to 
pass  upon  the  other  questions  presented  on 
this  appeal. 

It  may  be  the  decision  of  this  case  will 
work  a  hardship  upon  those  whose  money 
has  been  the  means  of  supplying  the  city 
with  water  for  the  time  disclosed  by  the 
pleadings.  In  this  regard,  "it  is  only  nec- 
essary to  say  that  the  settled  principles  of 
law  cannot,  with  safety  to  the  public,  be 
disregarded  in  order  to  remedy  the  hard- 
ships of  special  cases."  Buchanan  v.  Litch- 
field, 102  U.  S.  278,  26  L.  ed.  138 ;  Sanford 
V.  Oatea,  T.  d  Co,  21  Mont.  277,  290,  63  Pac. 
749;  Lake  County  Contra,  ▼.  Rollina,  130 
U.  S.  662,  32  L.  ed.  1060,  9  Sup.  Ct.  Rep. 
651.    And  in  this  connection  it  is  to  be 


observed  that,  where  the  powers  of  a  city 
to  incur  indebtedness  are  limited,  it  becomes 
the  duty  of  one  who  contracts  with  such  a 
city,  whereby  an  indebtedness  is  created,  to 
take  notice  of  the  financial  condition  of  the 
city,  and  to  determine  whether  the  pro- 
posed indebtedness  is  in  excess  of  the  con- 
stitutional limitation.  French  v.  Burling- 
ton, 42  Iowa,  617 ;  Buchanan  v,  Litchfield, 
102  U.  S.  278,  26  L.  ed.  138. 

The  importance  of  this  case,  becauae  of 
the  questions  and  amount  involved,  and  the 
rights  necessarily  to  be  determined,  has  led 
us  to  give  it  most  careful  consideration, 
and,  after  so  doing,  we  are  of  opinion  that 
the  judgment  of  the  court  below  should  he 
affirmed;  and  it  is  so  ordered. 

Brantly,  Ch.  J.,  and  Pisott,  J.,  con- 
cur. 

Petition  for  rehearing  denied  January  7, 
1901. 
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O.  F.  PETERSON,  Trustee,  etc.,  of  Lees  M. 
Thompeoo^  a  Bankrupt,  Appt,^ 

V, 

NASH  BROTHERS. 


Re  Estate  of  Lees  M:  THOMPSON,  a  Baxik- 

rupt« 

(112  Fed.  811.) 

1.  The  date  of  the  flllnff  of  a  decree 
la'tth  the  clerk,  and  not  that  upon 
tvhich  it  -^mu  slKned,  Is  the  time  of  Its 
rendition  within  the  meaning  of  {  25  of  the 
bankruptcy   act,   requiring  an   appeal   to   be 


taken  within  ten  days  from  that  time,  where 
it  does  not  appear  where  the  decree  was  be- 
tween the  dates  of  signature  and  filing. 
2.  The  amount  recoverable  from  a  pre- 
ferred creditor,  against  which,  under  S 
60o  of  the  bankruptcy  act,  he  is  entitled  to 
set  off  further  credit  extended  to  the  bankrupt 
in  good  faith,  is  not  limited  to  the  amount 
of  preference  knowingly  received,  which  may 
be  recovered  by  the  trustee  under  i  60b,  but 
includes  payments  innocently  received  which 
he  is  entitled  to  surrender,  under  {  57j7.  as  a 
condition  of  proving  his  claim  in  the  bank- 
ruptcy proceedings. 

(November  4,  1001.) 


Note. — Right  of  creditor  to  set  o/jr  new  credits- 
given  after  receiving  a  preference. 

• 

The  provision  of  the  present  bankruptcy  act, 
f  60c,  that  if  a  creditor  has  been  preferred,  and 
afterwards  in  good  faith  gives  the  debtor  fur- 
ther credit,  without  security  of  any  kind,  for 
property  which  becomes  a  part  of  the  debtor's 
estate,  the  amount  of  such  new  credit  remain- 
ing unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  against  the  amount 
which  would  otherwise  be  "recoverable"  from 
him,  is  entirely  new,  and  accordingly  the  only 
cases  Included  In  this  note  will  be  those  de- 
cided under  the  present  act. 

Two  opposing  positions  have  been  taken  by 
the  courts  on  the  question  whether  the  set-off 
allowed  thereby  applies  to  a  case  under  |  filg, 
providing  that  the  claims  of  creditors  who  have 
received  preferences  shall  not  be  allowed  unless 
iuch  creditors  shall  "surrender"  their  preferen- 
ces, or  whether  It  is  confined  to  cases  under  f  60b, 
providing  that  if  a  bankrupt  shall  have  given 
a  preference  within  four  months  before  the  fil- 
ing of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  it  was  Intended 
thereby  to  give  a  preference,  it  shair  be  voidable 
by  the  trustee,  and  he  may  "recover"  the  prop- 
erty or  its  value  from  such  person. 

65  L.  R.  A. 


The  difference  In  opinion  arises  largely  from 
the  use  .of  the  word  "recoverable"  near  the  close 
of  I  60c,  those  holding  one  view  taking  the  posi- 
tion that  it  can  properly  be  applied  only  where 
an  action  Is  brought  to  set  aside  the  preference, 
while  those  holding  the  other  position  claim 
that  there  is  a  recovery,  in  a  proper  sense  of 
the  term,  where  one  Is  required  to  surrender  a 
preference  in  order  to  prove  his  other  claims 
against  the  bankrupt.  Those  holding  the  lat- 
ter view  feel  that  Justice  requires  such  holding, 
as  otherwise  the  person  receiving  a  preference 
Innocently  and  surrendering  it  without  suit 
would  be  In  a  worse  position  than  the  one  re- 
ceiving the  preference  with  knowledge  that  a 
preference  was  Intended.  Those  holding  the 
other  view  meet  this  by  saying  that  where  the 
preference  is  set  aside  under  |  60b,  the  creditor 
will  not  be  allowed  to  prove  his  other  claims,  so 
that  he  will  be  In  a  worse  position  than  the 
one  surrendering  his  preference  under  |  big, 
whereupon  he  will  be  allowed  to  prove  for  other 
claims.  But  this  again  is  met  by  the  state- 
ment that  the  one  receiving  a  preference  with 
knowledge  of  the  debtor's  Insolvency,  so  as  to 
be  within  the  provisions  of  i  60b,  might  sur- 
render the  preference  Instead  of  waiting  for 
the  trustee  In  bankruptcy  to  bring  an  action 
to  set  it  aside.  In  which  case  he  would  be  en- 
titled, not  only  to  the  set-off  authorized  by  I 
60c,  but  also  to  prove  his  other  claims  under  { 
nig.     One  position  is  supported  by  a  statement 
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APPEAL  bj  the  trustee  >f  the  bankrupt 
eertabeof  LeeeM.  Thompson  from  ajudg- 
ment  of  the  Di»triot  Court  of  the  United 
Sta'tes  for  the  District  of  Minnesota  affirm- 
ing an  order  of  a  referee  allowing  Nash 
Brothers  to  file  a  claim  against  the  estate^ 
A,ffirmed. 

Statement  by  Adams,  Dutrict  Judge. 

Lees  M.  Thompson  on  August  11,  1809, 
filed  her  voluntary  petition  in  the  district 
oourt  of  the  United  Spates  for  the  district 
oi  MinoeBota  to  be  adjudicaited  a  bankrupt, 
and  waa^  on  that  day,  duly  adjudicated  as 
such.  Subsequently,  in  due  course  of  pro- 
cedure, Nash  Brothers,  a  corporation,  the 
appellee  herein,  presented  its  claim  in  the 
sum  of  $3,058.29  for  allowance  against  the 
bankrupt's  estate.  Objections  were  made  by 
the  trustee  to  its  allowance  on  the  ground 
that  Nash  Brothers  had  received  from  time 
to  time  within  the  four  montha  next  preced- 
ing the  filing  of  the  petition,  and  while  the 
debtor  waa  insolvent,  certain  payments  on 
aooount,  amounting  to  $2,701.10,  and  had 
not  surrendered  or  offered  to  aurrender  the 
ftame  to  the  trustee.  The  claimant,  to  coun- 
teract die  effect  of  the  foregoing  facts,  which 
it  conceded  to  be  true,  made  a  showing  before 
the  referee  thait»  during  these  four  months, 
at  divers  times  after  the  receipt  by  it  of 
partial  paymenta  on  account,  it,  in  good 
faith,  and  in  the  ordinary  course  of  business, 
without  any  knowledge  of  the  insolvency  of 
the  debtor,  soid  and  delivered  to  her  goods, 
wares,  and  merchandise  amounting  in  the 
aggregate  to  $4,313.20,  all  of  which  went 
into  her  stock  of  g^oods  and  enhanced  its 
value  accordingly.  This  lastrmentioned 
amount  is  $1,612.10  in  excess  of  the  aggre- 
gate amount  of  claimant's  receipts,  on  ac- 
count,  frcmi   the  debitor   during    the    same 


period.  On  this  state  of  facts,  the  referee 
overruled  the  trustee's  objection,  and  made 
an  order  allowing  the  daim  of  Nash  Broth- 
ers, so  offsetting  the  new  credits,  against  the 
preferential  payments  as  to  nullify  the  lat- 
ter. The  trustee  duly  filed  hia  petition  for 
a  review  of  the  action  of  the  referee,  and  the 
same,  with  a  summary  of  the  evidence  relat- 
ing thereto,  waa  certified  to  the  district 
judge.  The  action  of  the  referee  was  ap- 
proved by  him,  and  the  claim  of  Nash  Broth- 
ers established  and  allowed  in  the  full  sum 
of  $3,058.t29.  From  the  order  so  allowing 
the  same,  the  trustee  duly  prosecuted  his 
appeal  to  this  oourt. 

Argued  before  Saribom  and  Thayer,  Cir- 
cuit Judges,  and  Adams,  District  Judge. 

Messrs.  E.  J.  Grcver  and  F.  C.  Massee 
for  appellant. 

Messrs.  C.  J.  Murphy  and  Cochrane  4k 
Corliss,  for  appellee: 

The  statutes  restrict  the  right  of  ap]>eal, 
requiring  it  to  be  taken  wi&in  ten  days 
after  the  judgment  appealed  from  has  been 
rendered. 

The  phrase  "rendering  judgment"  had  a 
settled  significance  in  the  law  at.  the  time 
the  act  of  Congress  was  framed. 

To  render  judgement  is  a  judicial  act,  and 
signifies  that  the  court  has  made  its  final 
deci-sion  in  the  matter.  The  entry  of  a  judg- 
ment is  a  ministerial  act  performed  by  the 
clerk,  and  one  which  ul-timateily  follows  the 
rendition  of  the  judgment;  but  suoh  act 
may  not  take  place  until  a  much  later  period 
of  time,  and  is  not  at  all  essential  to  the 
validity  of  the  judgment,  although  it  is  high- 
ly important  that  there  should  be  an  entry 
for  the  purpose  of  a  fixed  record,  showing 
the  character  of  the  judgment  actually  ren-  - 
dered. 


In  a  decision  of  the  United  States  Supreme 
Court  which  was  not  necessary  to  the  decision, 
the  precise  point  not  being  involved,  and  the 
other  by  Petkrson  v.  Nash  Bros.,  and  a  deci- 
sion of  another  circuit  court  of  appeals  directly 
deciding  the  point,  the  other  cases  on  both 
Bides  being  decisions  of  lower  courts,  or  of 
referees.  Although  there  have  been  several  de- 
cisions on  both  sides  setting  forth  the  views  of 
those  holding  them,  no  decision  of  sufficient  au- 
thority to  settle  the  conflict  has  yet  been  ren- 
dered, but  the  tendency  of  the  later  cases  seems 
clearly  to  be  towards  that  taken  by  Peterson 
▼.  Nash  Bros.,  that  the  set-off  is  available  to 
<»ie  receiving  the  preference  innocently,  as  well 
as  to  one  receiving  it  with  knowledge  of  the 
Insolvency.  It  would  seem  that  those  who  pre- 
pared the  bill  could  not  have  had  the  allowance 
of  a  set-off  to  one  receiving  a  preference  inno- 
cently, directly  in  mind ;  but  it  seems  even  more 
certain  that  they  never  intended  to  allow  one 
receiving  a  preference  with  knowledge  of  the 
defendant's  insolvency  to  both  prove  his  other 
claims  and  receive  a  set-off  for  the  new  credit, 
and  refuse  such  set-off  to  the  creditor  receiving 
such  preference  Innocently. 

The  first  view  is  taken  by  Re  Thompson,  2 
N.  B.  N.  Rep.  1016,  In  which  the  referee  holds 
that  where  a  claim  is  objected  to  on  account 
of  preferential  payments,  under  S  67g,  the  cred- 
itor la  not  entitled  to  set  off  credits  under  { 
90c  on  surrendering  such  payments. 

And  in  Re  Rosenberg,  7  Am.  Bankr.  Rep.  316, 
the  referee  held  that  the  set-off  allowed  under 
55L.R.  A. 


i  60c  applied  only  to  cases  arising  under  {  60b, 
as  the  word  "recoverable"  In  f  60c  could  not  be 
held  to  include  the  amount  "surrendered"  under 
§  57/7. 

And  in  Re  Abraham  Steers  Lumber  Co.  110 
Fed.  738,  3  N.  B.  N.  Rep.  909,  the  district  Judge, 
reversing  the  opinion  of  the  referee  who  held 
that  S  60c  was  available  to  a  creditor  Innocently 
receiving  a  preference,  who  was  required  to 
"surrender"  the  same  under  g  big  In  order  to 
prove  his  other  claims,  stated  that  I  60o  was 
not  available  to  the  claimant,  as  it  had  appar- 
ent reference  to  I  60b,  and  not  to  i  60a,  or  { 
57j7.  This  statement,  however,  seems  to  have 
been  made  without  much  consideration,  as  only 
one  small  Item  of  new  credit  amounting  to 
|20  was  given  after  the  alleged  preferen- 
tial payment  was  made,  If  such  payment 
was  made  at  the  time  of  paying  a  note  given 
by  the  bankrupt,  as  held  by  the  district  judge, 
instead  of  at  the  time  of  giving  the  note  as  the 
referee  held.  The  decision  of  the  district  judge 
was  affirmed  by  the  circuit  court  of  appeals, 
in  112  Fed.  406,  but  nothing  was  said  by  it  as 
to  the  right  of  set-off  under  S  60c. 

And  in  Re  Rati  iff,  107  Fed.  80,  5  Am.  Bankr. 
Rep.  713,  the  district  judge  holds  that  f  60o 
does  not  apply  In  case  of  payments  made  by  the 
bankrupt  to  his  creditors  in  good  faith  in  the 
regular  course  of  business  without  the  knowl- 
edge of  either  that  the  bankrupt  was  insolvent, 
although  he  was  In  fact  so,  and  although  the 
payment   induced  the  new  credit ;   but  applies 
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17  Am.  A;  Eng.  Eac  Law,  2d  ed.  p.  768; 
18  Enc.  PI.  6c  Pr.  430;  2  Enc.  PI.  &  Pr.  249; 
Oray  v.  Palmer,  28  Oal.  416;  Peck  v.  Court- 
is, Si  Cal.  208;  Qenella  v.  iJeZyea,  32  Cal. 
169;  Woflryen/iciw  v.  Hook,  35  Cal.  216; 
Wetherhee  v.  Z)u9tn«  36  Cal.  249;  Andersot^ 
V.  Mitchell,  58  Ind.  592;  Ftect  v.  lottn^s,  11 
Wend.  527;  Lee  v.  2'iHo<«on,  4  HUl,  29; 
California  State  Teleg.  Co.  v.  Patterson,  1 
Kev.  150;  Kchoe  v.  Blethen,  10  Nev.  445; 
filiefter  v.  Frink,  7  Colo.  148,  2  Pac.  901;  1 
Black,  Judgm.  §  106;  Freeman,  Judgm.  S 
38;  Re  Cook,  77  Cal.  220,  1  L.  R.  A.  667, 
17  Pac  923,  19  P4ic.  431. 

When,  on  the  24th  day  oi  December,  1900, 
Judge  liockren  signed  the  fotrmai  judgment, 
the  judgment  in  the  caae  wue  then  rendered. 

Buck  V.  Holt,  74  Iowa,  294,  37  N.  W.  377. 

Within  the  ap-irit  oi  the  bankrupt  law, 
the  payments  were  not  made  upon  an  exist- 
ing indebtednees  on  the  11th  of  April,  but 
on  the  sales  made  between  the  11th  of  April 
and  the  date  of  the  filing  of  the  petition,  be^ 
cause  it  is  clear  thatt  Nash  Brothers  would 
not  have  parted  with  their  goods  had  it  not 
been  on  account  of  this  continuous  line  of 
paymeets  made  by  the  b^Jikrupt. 

What  the  law  eJms  et  ia  equality  wubhout 
reference  to  the  question  whether  the  indebt- 
edness is  all  in  the  form  of  a  note  and  ac- 
count, or  is  in  part  open  account  an-d  part 
promiraoiy  note. 

Re  Rogers'  MUling  Co.  102  Fed.  687,  2  N. 
B.  N.  Rep.  973;  Be  Ft.  Wayne  Electric 
Corp,  39  C.  C.  A.  582,  99  Fed.  400. 

Lb  it  equality  to  allow  the  other  creditors 
of  the  bankrupt  to  receive  the  benefit  from 
the  augmentation  of  the  bankrupt  estate  by 
the  $4,313.20  worth  of  goods  sold  between 
April  11th  and  August  11th,  and  to  cut  Nash 
Brothers  oil  from  all  interest  in  the  estate 

augmented  by  their  own  goods,  unless  they 


will  restore,  for  the  benefit  of  other  cred- 
itors, $2,710.10  of  money  whidi  was  paid  to 
Nash  Brothers  to  induce  them  to  part  with 
$4,313.20  woi'th  of  goods? 

Re  Fiwen,  50  L.  R.  A.  605,  42  C.  C.  A.  354, 
102  Fed.  206;  Roberts  ▼.  Hill,  23  Blatchf. 
312,  24  Fed.  574. 

Tlie  logic  of  treating  this  aa  a  preferential 
payment  is  to  place  every  ca<sh  sale  within 
the  four  months'  period  in  the  same  category. 
If  the  decisive  test  is  whether  there  has  been 
a  transfer  of  property,  the  creditor  wno  has 
received  cash  for  property  has  in  fact  had 
the  oash  transferred  to  him  by  the  debtor, 
and  therefore  the  preference  haa  been  given. 
But  this  clearly  is  not  the  decisive  te:3t  at 
all. 

Re  Wolf,  98  Fed.  84;  8abin  v.  Camp,  98 
Fed.  974. 

The  case  falls  also  within  the  provisions 
of  §  60. 

Re  Hoffman,  2  N.  B.  N.  Rep.  554;  Re 
Ryan,  2  N.  B.  N.  Rep.  693;  Reed  v.  Phinney, 
2  N.  B.  N.  Rep.  1009;  Re  Siegel-Hillman  Dry 
Goods  Co.  2  N.  B.  N.  Rep.  933;  Re  Ryan,  105 
Fed.  760;  Re  Beswick,  2  N.  B.  N.  Rep.  808. 

Adams,  District  Judge,  delivered  the 
opinion  of  the  court: 

A  motion  to  dismiss  this  appeal,  on  tiie 
ground  that  it  was  not  taken  within  ten  days 
after  the  judgmeont  was  rendered  by  the  court 
below,  is  urged  by  the  appellee^  and  must 
first  be  disposed  of. 

The  reoord  shows  that  the  order  allowing 
the  claim  of  Nash  Brothers  \&  signed  by  the 
district  judge  under  date  Novem&r  24,  IQOO, 
that  it  was  filed  with  the  clerk  of  the  court 
November  26,  1900,  that  the  appeal  was 
taken  within  ten  days  after  November  26, 
but  not  within  ten  days  after  November  24. 

Section  25  of  the  bankruptcy  act  requires 


to  preferences  constituting  a  fraud  under  the 
provisions  of  the  banlcniptcy  act. 

And  In  Re  Christensen,  101  Fed.  802,  3  N.  B. 
N.  Rep.  164,  Affirmlnar  2  N.  B.  N.  Rep.  695, 
Shiras,  District  Judge,  after  stating  the  two 
different  positions,  said  that  it  was  not  to  be 
denied  that  there  was  much  force  In  the  claim- 
ant's content  ion  that  equitably  there  was  as 
good  reason  for  allowing  the  set-off  in  the  one 
case  as  in  the  other,  but  that  the  section  de- 
clared that  the  set-off  should  be  against  the 
amount  which  would  be  otherwise  "recoverable" 
against  the  creditor  receiving  the  preference ; 
and  that,  as  no  recovery  against  the  creditor 
could  be  had  except  under  the  provisions  of  I 
aOb,  the  set-off  must  be  confined  to  cases  under 
the  latter  section ;  and  that  the  court  cannot, 
on  supposed  equitable  considers tiona  read  into 
the  section  cases  not  covered  by  Its  terms,  bat 
which  are  included  in  f  57(7. 

And  in  Re  Keller,  6  Am.  Bankr.  Rep.  834, 
the  same  Judge,  after  referring  to  the  fact  that 
McKey  v.  Lee,  45  C.  C.  A.  127,  105  Fed.  923,  in- 
fra«  which  was  a  decision  by  the  circuit  court  of 
appeals,  took  the  opposite  view  on  the  ground 
that  otherwise  the  consenting  creditor  would 
be  put  at  a  disadvantage,  adhered  to  his  de- 
cision in  the  preceding  case  on  the  ground  that, 
even  though  no  set-off  was  permitted  to  a  cred- 
itor surrendering  a  preference  under  f  big,  he 
was  allowed  to  prove  his  other  claims  against 
the  bankrupt,  while  under  S  60&,  if  the  prefer- 
ence was  set  aside  in  a  suit  brought  for  the 
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purpose,  the  creditor  was  deprived  of  the  priv- 
ilege of  proving  his  other  claima 

And  In  Re  Oliver,  109  Fed.  784,  the  district 
judge  holds  that  a  creditor  who,  within  four 
months  before  the  filing  of  the  petition  In  bank- 
ruptcy, received  a  payment  without  knowing  or 
having  reason  to  believe  that  his  debtor  was 
insolvent,  and  thereafter  in  good  faith  gave  new 
credit  in  an  amount  less  than  such  preferential 
payment  without  taking  further  security,  can- 
not set  off  such  new  credit  against  the  pref- 
erential payment  and  return  the  difference,  and 
then  prove  for  all  his  other  claims.  Including 
the  amount  of  such  payment  under  S  o7g,  as 
i  60c,  applies  only  to  cases  within  S  60b,  the 
court  stating  that,  as  f  eOb,  has  defined  the 
character  of  claims  which  may  be  recovered  by 
a  trustee  from  creditors  on  account  of  a  pref- 
erence, i  60o  necessarily  refers  and  limits  the 
term  "recoverable"  to  the  recovery  spoken  of  In 
i  60b. 

And  In  Plrle  v.  Chicago  Title  A  T.  Co.  182  U. 
S.  438,  46  L.  ed.  1171,  21  Sup.  Ct.  Rep.  913» 
the  court  holds  that  a  creditor  of  a  bankrupt, 
who  had  received  payments  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy 
without  knowing  or  having  reasonable  cause  to 
believe  that  they  were  intended  to  give  him  a 
preference,  the  debtor  not  intending  to  give  him 
a  preference,  cannot  be  compelled  to  repay  the 
money  to  the  trustee  In  bankruptcy  under  S  60b, 
but  must  surrender  the  preference  under  S  57^ 
before  proving  any  claim  against  the  estate, 
and  says  that  nothing  In  f  60o  militates  against 


1901. 


Patbbbon  ▼.  Nash  Bbothbrs. 


847 


an  appeal  from  a  judgment  allowing  or  re- 
jecting a  claim  of  $500  or  over,  to  l^  taicen 
"within  ten  days  after  the  jiidgmeni  ap- 
pealed from  has  been  rendered." 

The  reoord  fails  to  disdoee  where  the  or- 
der so  signed  by  the  judge  was  between  the 
24th  and  26th'  oif  Noivember.  Presumably 
it  was  in  his  poesession,  undtnoaounoed  and 
unpublished,  and  still  subject  to  his  consid- 
eration and  determination. 

In  the  absence  off  a  showing  to  the  con- 
trary, it  must  be  held  that  the  first  an- 
nouncement of  the  judgment  was  when  the 
order  was  handed  to  the  clerk  and  by  him 
filed,  and  this  would  be  the  date  of  its  ren- 
dition within  the  meaning  of  S  25,  supra. 
The  motion  to  dismiss  this  appeal  must  ac- 
cordingly be  denied.  This  conclusion  nece»- 
sitaites  a  consideraJtion  of  the  case  on  its 
merits. 

Section  57g  of  the  bankruptcy  eet  ap- 
proved July  I,  1898,  provides  that  a  creditor 
who  may  have  received  a  preference  camiot 
secure  an  allowance  of  his  claims  a^inst  the 
estate  of  a  bankrupt  without  first  surrend- 
ering the  preferenoa  Section  60  enacts  that 
such  a  transfer  by  an  insolvent  of  any  of  his 
property  as  will  have  the  effect  of  enabling 
any  one  of  his  crediibors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class  shall  be 
deemed  a  preference. 

The  payment  by  an  insolvent  debtor  of 
money  due  to  a  creditor  is  universally  held 
to  i>e  a  transfer  of  property,  within  the 
meaning  of  §  60,  supra. 

Section  60c  enacts  as  follows:  "If  a  cred- 
itpr-  has  been  preferred,  and  afterwards,  in 
good  faith,  gives  the  debtor  further  credit 
without  seciurity  of  any  kind,  for  property 


which  becomes  a  part  of  the  debtor's  estate, 
the  amount  of  such  new  credit  remaining 
unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  agaiiMt  the 
amount  which  would  otherwise  be  recover- 
able from  him.*'  [30  Stait.  at  L.  562,  chap. 
541.] 

It  is  conceded  in  ailment  that  the  facts 
disclosed  in  this  record  bring  Nash  Brothers' 
claim  fairly  wiitbin  the  oomprehcnsion  of 
S  60o  provided  the  word  "recoverable,"  there 
employed,  is  not  limited  to  a  daim  recover- 
able by  the  trustee  as  provided  in  the  im- 
mediately preceding  subdivision  &  of  §  60. 
That  subdivision  authorizes  the  trustee  to 
recover  from  a  person,  who  may  have  re- 
ceived a  payment  within  four  months  before 
the  filing  of  the  petition,  the  amount  of  such 
payment,  provided  the  person  receiving  the 
same  had  reasonable  cause  to  believe  that 
it  was  the  intention  of  the  bankrupt  in  mak- 
ing such  payment  to  thereby  give  him  a  pref- 
erence. 

The  conteotion  of  the  appellant  is  that 
S  60o  authorizes  the  offsetting  of  credits, 
given  to  an  insolvent  debtor  during  the  fou; 
months  preceding  the  filing  of  his  petition, 
from  the  amouut  which  might  be  recovered 
from  the  creditor,  if  he  ha4  knowingly  re- 
ceived a  preference  as  contemplated  by  sub- 
division b,  and  compelled  the  trustee  to  re- 
sort to  a  suit  for  its  recovery,  and  does  not 
authorize  the  offsetting  of  such  credits  when 
the  creditor  concedes  the  receipt  of  prefer- 
ential payments  and  recognizes  his  obliga- 
tion to  surrender  the  same  as  contemplated 
by  9  57,  subdivision  g. 

This  interpretation  seems  to  us  to  place  a 
premium  on  acts  of  obstruction,  and  to  pun- 
ish him  who  voluntarily  adds  and  assists  in 


such  view,  as  f  OOe  is  applicable  to  cases  aris- 
ing under  S  60b,  and  allows  a  set-off  which 
might  not  otherwise  be  allowed. 

On  the  other  hand,  in  Re  Hoffman,  2  N.  B.  N. 
Bep.  554,  the  referee  held  that  a  creditor  in- 
nocently receiving  preferential  payments,  who 
subsequently  in  good  failh  sold  merchandise  to 
the  bankrupt,  was  entitled,  under  f  60o,  to  de- 
duct from  the  preferential  payments,  which  he 
would  otherwise  have  been  required  to  return 
nnder  {  57g  in  order  to  prove  his  claim,  any 
pert  of  the  goods  subsequently  sold  which  be- 
came a  part  of  the  bankrupt's  estate. 

And  I'B  Re  Ryan,  105  Fed.  760,  Reversing  2 
N.  B.  N.  Rep.  693,  the  district  Judge  refused  to 
follow  the  decision  of  Judge  Shiras  in  Re  Chrls- 
tensen,  101  Fed.  802,  3  N.  B.  N.  Rep.  164,  supra, 
and  held  the  set-off  available  to  the  creditor 
Vhere  the  trustee  merely  refused  to  allow  the 
cla*m  on  the  surrender  of  the  preference,  stat- 
ing that  Shiras,  J.,  was  wrong  in  giving  the 
technical  meaning  there  given  to  the  word  "re- 
coverable" in  i  60c,  saying  that  he  was  im- 
pressed with  the  belief  that  the  word  was  in- 
tended to  convey  Its  lay  meaning,  and  was  not 
used  in  its  strict  legal  sense,  and  that  the  in- 
justice which  would  follow  a  contrary  decision 
should  certainly  have  weight  in  the  mind  of 
the  court  in  arriving  at  the  meaning  of  Congress 
as  embraced  in  the  entire  section. 

And  in  Re  Southern  Overalls  Mfg.  Co.  Ill 
Fed.  518,  4  N.  B.  N.  Rep.  1,  the  district  Judge 
reviews  the  preceding  decisions  on  this  point, 
and  says  that  one  receiving  a  preferential  pay- 
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ment  with  knowledge  of  the  bankrupt's  insol- 
.vency,  as  a  result  of  which  the  trustee  In  bank- 
ruptcy would  be  entitled,  under  S  60b,  to  re- 
cover such  payment  in  a  suit  brought  for  that 
purpose,  might  still,  under  f  dig,  surrender  such 
preference,  and  thereupon  prove  the  balance 
of  his  claim  ;  and,  as  he  would  in  any  case  be 
entitled  to  set  off  the  new  credits  given  subse- 
quently to  such  preference  under  f  60o,  it  would 
be  most  unjust  not  to  allow  a  creditor  receiv- 
ing a  preference  innocently  the  same  advantage. 
And  in  Re  Soldosky,  111  Fed.  511,  the  dis- 
trict Judge  said :  "This  act  is  not  expressed 
In  a  language  so  technical  that  we  are  forced 
to  stumble  over  the  word  'recoverable'  into  a 
position  compelling  us  to  favor  dishonesty. 
The  word  is  used  in  its  ordinary  sense  as  the 
equivalent  of  [the  word]  'obtainable.'  That  is 
recoverable  which  may  be  regained,  reached,  or 
come  at.  A  preference  surrendered  to  a  trus- 
tee is  recovered.  As  well  might  'set-off*  be 
claimed  to  have  some  occult  bearing  on  the  in- 
terpretation of  the  clause."  He  also  states 
that  although  to  allow  a  preferred  creditor  to 
set  off  against  the  amount  of  such  preference 
the  new  credits  given  by  him  thereafter  was 
in  itself  a  preference  to  the  extent  which  the 
set-off  exceeded  the  percentage  which  the  cred- 
itor would  have  received  on  the  same  credits 
had  they  t>een  given  before  the  preference  was 
received,  or  had  there  not  been  any  preference, 
which,  if  called  to  the  attention  of  Congress 
while  the  matter  was  under  consideration, 
might  have  been  a  persuasive  argument  In  fa- 
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the  proper  and  le^I  administra/tion  of  the 
bankrupt's  estate,  and  ought  not  to  be  adopt- 
ed unless  imperaitively  required  by  the  lan- 
guage of  the  act. 

it  is  argued  tha^  because  the  word  "reoov- 
eraA>le"  in  subdivision  c  is  used  in  immediate 
connection  with  the  scheme  for  recovering 
from  an  intentional  wrongdoer  found  in  sub- 
'  division  b,  that  it  must  be  limited  to  that 
kind  of  a  recovery,  S/nd  that  it  affords  no 
authority  for  offsetting  credits,  except  in 
cases  where  such  a  recovery  is  had.  This,  in 
OUT  opinion,  is  a  narrow  and  unwarrantable 
view  to  take  of  the  l^islation  of  Cong^ress. 

The  circuit  court  of  appeals  for  the  seventh 
circuit  had  occasion  to  consider  the  same 
question  in  McKetf  v.  Lee,  45  C.  C.  A.  127, 
105  Fed.  923.  It  is  there  well  said :  "There 
is  nothing  in  the  employment  of  the  word 
'reco>'erable'  that  forces  such  an  interpreta- 
tion. The  primary  definition  of  the  word  is 
to  'regain,'  to  'get  back  again.'  Cent.  Diet. 
A  thing  is  'recoverable'  when  it  is  suscepti- 
ble of  being  'regained,'  'gotten  back:'  The 
law  provides  al<ternatively  for  the  regaining 
of  the  preferentia.1  payments  by  the  trustee, 
first  by  visiting  the  creditor  with  the  danger 
of  a  penalty ,--^e  disallowance  of  any  por- 
tion of  his  daim;  and,  secondly,  in  case  of 
the  knowing  creditor,  the  right  upon  the 
part  of  the  trus*tee  to  bring  a  suit.  In 
eirther  case  the  paymemts  are  gotten  ba<^, — 
there  is  a  recovery,  and  in  both — whether 
under  stress  of  the  penalty  or  by  virtue  of 
a  suit — it  is  the  law  that  makes  them  recov- 
erable. Such  interpretation  compasses  the 
reasonable  purpose  of  the  provision.  It 
leaves  the  estate  unimpaired;  for  the  prop- 
erty of  the  creditor  coming  into  the  debtor's 
estate  is  presumably  the  equivalent  of  the 


money  value  at  which  it  was  purchased.  It, 
in  substance,  simply  cancels  uie  effect  of  the 
preference,  to  the  extent,  only,  tha4;  such 
preference  no  longer  harms  the  interests  of 
the  other  creditors." 

We  entirely  agree  with  this  exposition  of 
the  meaning  of  the  word  in  question.  This 
iftteorpretatdon  is  also  in  full  harmony  with 
the  fundamental  principle  of  the  bankruptcy 
act,  to  secure  substantial  equality  among 
creditors. 

Nash  Brothers  by  delivering  merchandise 
to  the  debtor,  within  four  months  next  pre- 
ceding the  institution  of  proceedings  in  bank- 
ruptcy by  her,  and  extending  credit  to  her 
therefor,  and  doing  this  in  <t^e  ordinary 
course  of  business  without  knowledge  of  in- 
solvency, in  good  faith  enhanced  the  value 
of  the  debtor's  estate,  and,  while  so  doing, 
in  like  good  faith  received  payments  on  gen- 
eral account  for  an  amount  less  dn  the  ag- 
gregate than  the  value  of  the  merchandise 
delivered  to  her.  The  giving  and  receiving, 
under  such  circumstances,  may  properly 
enough  be  regarded  as  one  transaction,  re- 
sulting, not  in  a  preferential  payment  to  tlie 
creditor,  but,  in  reality,  in  the  creation  of  an 
indebtedness  in  favor  of  the  creditor  for  the 
difference  between  the  two. 

Section  60,  subdivision  a,  is  as  follows: 
**A  person  shall  be  deemed  to  Imlvc  given  a 
preference  if,  being  insolvent,  he  has  pro- 
cured or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judg- 
ment or  tranefer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  ffreater  per- 
centage of  his  debt  than  ai^  other  of  such 
creditors  of  the  same  class." 


vor  of  striking  {  60c  out  of  the  act,  such  section 
could  not  be  abrogated  because  of  such  fact? 
and  there  seemed  to  be  no  equity  and  little 
reason  In  attempting  to  twist  its  plain  language 
to  reach  a  construction  giving  all  its  obvious 
advantages  to  creditors  who  act  In  bad  faith, 
and  denying  them  to  Creditors  who  receive  pref- 
erences innocently. 

And  in  Re  K.O.Thompson's  Sons,  6  Am.Bankr. 
Rep.  663, Affirmed  in  112  Fed.  651,7  Am.Bankr. 
Rep.  214,  the  referee,  after  discussing  several  of 
the  earlier  cases  on  this  point,  including  the  dic- 
tum of  the  Supreme  Court  in  Pirie  v.  Chicago 
Title  &  T.  Co.  182  U.  8.  438,  45  L.  ed.  1171,  21 
Sup.  Ct.  Rep.  913,  supra,  held  that  the  word 
"recoverable"  was  not  so  clearly  limited  in 
meaning  to  a  compulsory  legal  process  as  to 
preclude  him  from  admitting  a  creditor  recelv- 
ing  s  preference  Innocently  to  a  like  privilege 
with  the  guilty  creditor,  and  said  that  in  all 
other  parts  of  the  bankruptcy  act  a  clear  and 
reasonable  distinction  was  Indicated  between 
the  creditors  who  received  a  preference  from 
an  insolvent  debtor  knowingly  and  those  receiv- 
ing such  preference  innocently,  that  the  former 
were  visited  with  a  penalty,  while  the  latter 
were  merely  denied  a  privilege  unless  they  re- 
turned the  preference,  and  under  no  circumstan- 
ces can  the  condition  of  the  innocent  be  worse 
than  that  of  the  guilty,  and  that  the  privilege 
of  set-off,  accorded  by  I  60r,  was  so  valuable 
that  if  a  contrary  view  of  the  law  were  to  pre- 
vail a  struggle  might  be  witnessed  between 
creditors  of  a  bankrupt  "to  show  their  bad  faith 
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Instead  of  their  good  faith  in  receiving  a  pref- 
erence." 

And  in  Re  Stout,  according  to  a  footnote  In  6 
Am.  Bankr.  Rep.  633,  Coxe,  District  Judge,  fol- 
lowed McKey  v.  Lee,  45  C.  C.  A.  127.  105  Fed. 
923,  infra,  and  cases  laying  down  a  similar  doc- 
trine, not  only  because  they  constituted  the 
weight  of  authority  and  were  the  decisions  of 
the  highest  courts,  but  also  because.  In  his  opin- 
ion, the  construction  of  f  60c,  given  in  such 
opinion,  was  reasonable,  and  more  in  accord 
with  the  principles  of  equity  than  the  harsher 
construction  of  those  holding  the  opposite  view. 

And  in  Re  Beswick,  2  N.  B.  N.  Rep.  808,  the 
referee  took  a  similar  view,  saying  that  the 
spirit  of  the  act  did  not  Intend  that  a  fraudu- 
lent preferee  should  be  entitled  to  an  offset 
that  an  tnnocent  one  could  not  have,  and  that 
the  use  of  the  words  "In  good  faith"  in  {  606, 
•n  reference  to  giving  further  credit  without 
security  after  having  received  the  preference, 
seemed  to  imply  that  an  innocent  preference 
was  in  the  mind  of  the  legislature  quite  as  much 
as  the  opposite,  and  that  the  Mse  of  the  word 
"recoverable"  in  the  closing  part  of  the  section 
was  too  slight  a  matter  to  be  held  to  restrict 
the  operation  of  the  clause  to  guilty  preferees 
suable  at  law  under  f  60b,  even  though  the 
word  "recoverable"  might  In  law  have  techni- 
cal application  Only  to  adversary  proceedings, 
and  not  to  a  voluntary  surrender ;  and  that  the 
preference  might,  indeed,  be  considered  recov- 
ered, even  In  that  senae^  as  the  creditor  was 
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This  provision,  it  seeoiB,  does  not  make  the 
transfer  of  property  (which  includes  the 
payment  of  money)  by  an  insolvent  debtor, 
in  and  of  itself,  a  preference.  It  must  be 
80  done  that  the  effect  of  the  transfer  will  be 
to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  cred- 
itor of  the  same  dass. 

To  make  this  provision  of  the  act  effectual 
in  cases  like  that  under  considenution,  as 
well  as  to  administer  the  whole  act  broadly 
and  comprehensively,  to  the  end  that  it  shall 
result  in  substcmtial  and  not  technical  equal- 


ity aimonff  creditors,  it  should,  in  our  opin- 
ion, be  hdd  that  the  provision  for  offsetting 
credits  given  in  good  faith,  found  in  sub- 
division c,  is  applicable,  as  well  where  the 
creditor  may  voluntarily  surrender  his  pref- 
erence, as  to  a  case  where  he  is  forced  to  do 
so  as  the  result  of  a  suit  instituted  by  the 
trustee  for  that  purpose. 

The  action  of  the  trial  court  in  allowing 
appellee's  claim  in  full  is  in  harmony  wii£ 
the  foregoing  views,  and  its  judgment  m  ck^ 
cordingly  affirtned. 


UNITED   STATES  CIRCUIT  COURT  OF  APPEAI.S,  FIRST  CIRCUIT. 


Re  Joseph  B.  DICKSON  et  al..  Petitioners. 
Joseph  B.  DICKSON  et  al.,  Appts., 

V. 

Charles  F.  WYMAN,  Trustee  in  Bankruptcy 
of  William  S.  Jourdan. 


Re  William  S.  JOURDAN,  Bankrupt. 

(Ill  Fed.  726.) 

1«  TbAt  pAyments  received  by  a  cred- 
itor ^Itblm  four  months  of  the  bamlc- 
mptcy  of  bis  debtor  were  not  on  account 
of  any  merchandise  for  the  price  of  which 
he  seeks  to  make  a  claim  in  the  bankruptcy 
proceedings  will  not  take  him  out  of  the 
operation  of  1  g  of  §  57,  of  the  bankruptcy 
act,  requiring  surrender  of  preferences  as  a 
condition  to  sharing  in  the  assets. 

M,  Payments  on  an  account  current 
will  not  be  reanlred  to  be  snrrcn- 
dered  ander  1  g  of  f  67  of  the  bankruptcy 


act,  requiring  surrender  of  preferences  at  a 
condition  to  proof  of  claims,  In  order  to  en- 
title the  creditor  to  prove  his  claim,  where 
they  were  received  without  any  intention  of 
acquiring  an  unjust  preference,  and  the  cred- 
its were  increased  during  the  period  when 
they  were  made,  so  that  the  bankrupt's  es- 
tate has  been  increased  rather  than  dimin- 
ished. 
8.  Afipeal,  and  not  petition  to  rcTlewy 
la  tbe  proper  remedy  for  rejection  of  a 
claim  in  a  bankruptcy  proceeding,  which  ex- 
ceeds 1500  in  amount. 

4.  N  either  party  recovers  costs  when  a 
proceeding  is  dismissed  without  motion  for 
want  of  Jurisdiction. 

5.  Costa  'vrlll  not  be  allowed  to  either 
party  upon  reversal  of  a  decision  in  favor 
of  a  quasl-officer  of  the  law,  where  the  propo- 
sition sustaining  the  reversal  is  brought  for- 
ward by  the  court  of  its  own  motion. 
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prevented  from  receiving  a  dividend  on  other 
•claims  until  he  surrendered  the  preference. 

And  in  McKey  v.  Lee,  45  C.  C.  A.  127,  105 
Fed.  023,  the  circuit  court  of  appeals  of  the 
seventh  circuit  held  that  there  was  nothing  in 
the  use  of  the  word  ''recoverable"  requiring  a 

-contrary  holding,  and  that,  whether  the  prefer- 
ment la  1  payments  were  given  back  under  stress  of 
the  penalty  provided  by  I  57g,  precluding  the 
creditors  from  proving  other  claims  unless  they 

surrender  their  preferences,  or  by  virtue  of  a 
suit,  under  |  60&^  to  set  aside  the  preference, 
the  law  in  either  case  made  the  preferences  "re- 

•coverable  ;"  and  that  the  court  ought  not  to  lean 
towards  an  Interpretation  that  would  put  the 
consenting  creditor  at  a  disadvantage,  and  af- 

-ford  a  preference  to  the  designing  creditor. 
And  In  Peterson  v.  Nash  Bros,  tbe  clacult 

-court  of  appeals  of  the  eighth  circuit  stated 
that  it  entirely  agreed  with  the  interpretation 
9f  the  word  "recoverable"  in  tbe  preceding  case, 

-and  that  it  was  in  full  harmony  with  the  prin- 
ciple of  the  bankruptcy  act  to  secure  substan- 
tial equality  among  creditors,  and  that  the  giv- 
ing and  receiving  under  such  circumstances 
might  properly  enough  be  regarded  as  one  trans- 

. action,  resulting,  not  in  a  preferential  payment 
to  the  creditor,  but  in  reality  in  the  creation  of 
an  indebtedness  In  favor  of  the  creditor  for 
the  difference  between  the  two,  the  new  credit 
given  in  this  case  largely  exceeding  tbe  amount 

-of  payments  made  by  the  bankrupt. 

And  In  Be  Seckler,  106  Fed.  484,  3  N.  B.  N. 
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Rep.  393,  the  district  Judge  holds  that  the  new 
credit  given  In  good  faith  without  security 
after  preferences  have  been  received  in  good 
faith  without  knowledge  of  the  bankrupt's  in- 
solvency may  be  set  off  against  the  preferences 
which  the  creditor  would  otherwise  be  required 
to  return  as  a  condition  of  proving  other  claims 
under  S  57(7,  as  the  preference  is  as  effectually 
"recoverable"  through  legal  proceedings  In  such 
case  as  In  a  case  arising  under  {  60b. 

And  in  Re  Tanner,  6  Am.  Bankr.  Rep.  196, 
the  referee  states  that  McKey  v.  Lee,  45  C.  C.  A. 
127,  105  Fed.  923,  8upra,  Is  decisive  that  f  60o 
is  applicable  to  §  60a,  and  consequently  to  I 
filg,  it  being  held  that  the  word  "recoverable" 
does  apply  to  an  Innocent  preference. 

And  In  Reed  v.  Phlnney,  2  N.  B.  N.  Rep.  1009, 
the  referee  held  that  the  benefit  of  the  use  of 
leased  premises  by  the  bankrupt  after  payment 
of  rent  at  the  time  it  became  due  might  be  said 
to  be  a  subsequent  credit  under  {  60c,  author- 
izing the  value  of  such  occupation  to  be  set  off 
against  the  preceding  payment  If  such  payment 
should  be  considered  as  a  preferential  one. 

And  in  lie  Bailey,  110  Fed.  928,  the  district 
Judge,  while  holding  that  where  one  who  subse- 
quently becomes  bankrupt  gives  a  check  for  a 
specified  amount  and  an  order  for 'goods  worth 
a  less  amount,  and  the  check  Is  never  paid,  but 
the  bankrupt  subsequently  makes  a  payment  on 
account  slightly  In  excess  of  the  amount  of  the 
check,  which  payment  must  be  surrendered  as  a 
preference  before  proof  of  claim,  the  creditor 
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PETITION  for  revision  of  a  decree  of  the 
Distriot  Court  of  the  United  States  for 
tJie  District  of  Massachusetts  in  bankruptcy 
disallowing  petitioners'  daim  to  share  in  the 
assets  of  the  estate  of  William  S.  Jourdan, 
bankrupt.    Dismissed. 

APPEAL  by'  petitioners  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  District  of  Massachusetts  disallow- 
ing their  claim  to  share  in  the  assets  of  the 
estisute  of  William  S.  Jourdan,  bankrupts 
Reversed, 

The  facts  are  stated  in  the  opinion. 
•     Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Weft  6,  District  Judge. 

Messrs.  Henry  D.  Hotohkiss  and  Rich- 
ard B.  Aldoroft  for  petitioners  and  ap- 
pellants. 

Mr,  T.  H.  Gase,  Jr.,  for  respondent  and 
appellee: 

If  a  creditor  has  a  claim  of  $2,000  against 
a  debtor  July  1,  and  receives,  durinj?  Sep- 
tember and  October,  on  ai^count  of  such 
claim,  $1,000,  and  is  then  allowed  to  prove 
the  balance  against  the  debtor's  estate  in 
bankruptcy  December  1  following,  and  to 
receive  a  dividend  thereon,  he  will  obtain  a 
greater  percentage  of  his  debt  than  other 
creditors  of  his  class. 

This  is  exactly  what  the  appellaats  are 
endeavoring  to  do. 

Everyone  ie  presumed  to  know  the  natur- 
al consquences  of  his  own  acts,  and,  in  legal 
oontempiation  at  leasts  to  know  his  own 
financial  condition. 


Re  Warfier,  5  NaL  Bankr.  Reg.  414,  Fed. 
Cas.  No.  17,177. 

Open  running  accounts  for  merchandise 
sold,  consisting  of  various  items  of  charges 
and  credits,  leaving  a  balance  to  be  proved 
against  the  bankrupt's  estate,  constitute, 
not  a  series  of  separate  transactions,  but 
one  single  debt  or  claim. 

Re  Richter,  I  Dill.  544,  Fed.  Cas.  No.  11,- 
803;  Re  Christensen,  101  Fed.  S02,  4  Anu 
Bankr.  Rep.  202. 

It  makes  no  difference  whether  the  claims 
sought  to  be  proved  are  made  up  of  separate 
items  or  not,  for  the  inequality  which  §  60a 
seeks  to  prevent  is  as  flagrant  when  there 
are  two  claims,  one  of  which  has  been  paid 
in  full  or  in  port,  as  when  there  has  been 
part  payment  of  a  single  daim. 

The  act  of  1898  deprives  no  one,  wheUier 
he  has  or  has  not  obtained  a  preference  or 
security,  of  the  right  to  participate  in  the 
distribution  of  the  bankrupt's  estate,  pro- 
vided he  will  surrender  his  preference  and 
account  for  his  security. 

It  simply  imposes  upon  him  the  duty  of 
electing  whether  he  will  come  in  with  the 
other  creditors,  or  stay  out  and  keep  what 
he  has  obtained,  and  it  only  subjects  him  to 
compulsion  in  restoring  what  he  has  ob- 
tained, if  it  can  be  shown  that  he  obtained 
it  when  he  had  reasonable  cause  to  know  of 
his  debtor's  condition. 

Blakey  v.  Boonville  Nat.  Bankf  05  Fed. 
267;  Re  Ft.  Wayne  Electric  Corp.  96  Fed. 
803,    39    C.   C.   A,   582,   99   Fed.   400;    Re 


cannot  have  the  amoant  of  the  order  deducted 
from  that  of  the  payment  on  account,  under  { 
60c,  as  such  order  was  given  before  the  pay- 
ment was  made,  states  that  if  the  check  could 
have  been  considered  as  the  prefereoce,  and  the 
payment  on  account  as  having  been  a  payment  of 
the  check,  the  set-off  would  have  been  proper. 

And  in  Dickson  v.  Wyman  the  circuit  court 
of  appeals  of  the  first  circuit  held  that  where 
it  had  been  the  bankrupt's  custom  through  a 
long  course  of  dealing  to  pay  a  particular  cred- 
itor each  month  in  full  for  the  exact  amount 
of  goods  bought  during  the  preceding  month, 
which  custom  was  kept  up  until  the  time  of  fil- 
ing the  petition  in  bankruptcy,  at  which  time 
a  much  larger  amount  was  due  from  the  bank- 
rupt than  there  was  four  months  before  the  fil- 
ing of  such  petition,  such  monthly  payments  did 
not  operate  as  a  preference,  as  they  were  re- 
ceived without  any  intention  to  acquire  any  un- 
just preference,  and  Increased  the  bankrupt's 
estate  because  of  the  increase  of  the  net  Indebt- 
edness to  the  creditor.  The  court  stated  that 
a  result  was  reached  under  similar  circumstan- 
ces In  McKey  v.  Lee,  45  C,  C.  A.  127. 105  Fed.  923, 
supra,  by  giving  a  construction  to  §  60c  "beyond 
what  its  letter  calls  for,"  and  that  they  pre- 
ferred to  put  the  result  on  the  broad  ground  that 
In  the  absence  of  positive  and  direct  expres- 
sions evidently  intended  to  accomplish  a  par- 
ticular purpose,  the  ordinary  rules  of  construc- 
tion require  them  to  avoid  interpreting  the  stat- 
ute so  as  to  effectuate  an  unreasonable  purpose. 

And  where  there  has  been  a  succession  of 
preferential  payments  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
and  during  the  same  time  new  credit  has  beop 
given  at  different  times  in  good  faith  without 
further  security,  in  determining  the  amount  of 
the  preference  to  be  surrendered  under  fi  57|7  to 
entitle  the  creditor  to  prove  his  claim  the  new 
credits  subsequent  to  the  first  preference  should, 
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under  f  60o,  first  be  exhausted  in  offsetting  such 
preference;  and  If  a  balance  of  new  credits  re- 
mains, then  so  much  of  the  balance  as  comes 
subsequent  to  the  next  preference  should  be  ap- 
plied Id  offsetting  such  next  preference,  and  so 
on,  being  careful  In  each  Instance  that  only 
such  credits  as  are  given  subsequently  to  any 
partial  preferential  payment  are  used  as  off- 
sets against  that  payment.  Re  Beswick,  2  N. 
B.  N.  Rep.  814. 

Where  the  bankrupt  had  given  a  mortgage  ns 
continuing  collateral  security  for  not  more 
than  a  specified  amount,  but  at  all  times  within 
four  months  prior  to  the  bankruptcy  the  Indebt- 
edness largely  exceeded  such  amount,  the  cred- 
itor was,  as  to  the  Indebtedness  in  excess  of 
such  collateral,  without  "security  of  any  kind," 
within  §  60c,  so  as  to  be  entitled  to  set  off  new 
credits  given  by  him  against  the  amount  which 
would  otherwise  be  recoverable  from  him  as  a 
preference  within  the  four  months  preceding 
the  bankruptcy  under  |  601).  Re  Tanner,  6 
Am.  Bankr.  Rep.  196. 

And  where  collateral  security  given  by  the 
bankrupt  to  a  creditor  was  sold  in  the  bank- 
ruptcy proceedings  to  the  bankrupt's  wife,  and 
by  ner  transferred  to  the  creditor,  no  special 
application  having  been  made  of  such  payment, 
which  was  insufficient  to  pay  the  entire  Indebt- 
edness, it  is  for  the  court,  and  not  for  the 
trustee  in  bankruptcy,  to  make  the  application, 
and  the  court  will  apply  It  to  the  older  indebt- 
edness so  as  to  leave  the  creditor  free  to  avail 
himself  of  the  right  conferred  by  f  60o  to  set 
off  new  credit  given  by  him  against  the  amount 
paid  within  four  months  before  the  bankruptcy, 
which  would  otherwise  be  recoverable  from  him 
as  a  preference  under  §  60&.     fbid. 

For  set-off  In  bankruptcy  cases  generally,  see 
note  to  Morgan  v.  Wordell  (Mass.)  ante,  33. 

J.  H.  a 
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Conhaim,  97  Fed.  923;  Btrohel  d  W.  Co, 
▼.  Knost,  09  Fed.  409,  1  N.  B.  N.  403; 
Re  Chrisienaen,  101  Fed.  802,  4  Am.  Bankr. 
Kep.  202;  Re  Sloan,  102  Fed.  116;  Re 
Fiaeen,  50  L.  R.  A.  605,  42  C.  C.  A.  354, 
102  Fed.  295;  Re  Rogers'  Milling  Co.  102 
Fed.  687,  2  N.  B.  N.  Rep.  973. 

It  seems  iU>siHtl  to  argue  that  the  very 
transaction  which  might  be  an  act  of  bank- 
ruptcy could  not  be  inquired  into  and  ref- 
lated by  the  court  in  the  subsequent  admin- 
iatnutioQ  od  the  bankrupt's  estate. 

Re  Drummond,  1  Nat.  Bankr.  Reg.  231, 
Fed.  Cas.  No.  4,093. 


Putnam,  Circuit  .  Judgei,  delivered  the 
opinion  of  the  court: 

These  cases  were  argued  in  October,  1900, 
and  the  detterimnation  of  them  has  been  de- 
layed by  reason  of  the  pendency  in  the  Su- 
preme Court  of  Pirie  v.  Chic<igo  Title  d  T. 
Co.  now  reported  in  182  U.  S.  438,  45  L.  ed. 
1171,  21  Sup.  Ct.  Rep.  906,  involving  a  ques- 
tion underlying  those  at  issue  here.  The 
controversy  aroee  out  of  the  following  pro- 
vision in  the  act  establishing  a  uniform  sys- 
tem of  bankruptcy,  approved  on  July  1, 
1898  ( f  g  of  §  57 ) :  "The  claims  of  credit- 
ore  who  have  received  preferences  shall,  not 
be  allowed  unless  such  creditors  shall  sur- 
render their  preferences." 

Other  provisions  of  the  8t4i4;ute  bearing  on 
the  oonstruetion  of  this  paragraph  a«re  given 
in  the  decision  of  the  Supreme  Court  re- 
ferred to,  and  they  are  oonvendentlv  grouped 
in  ItcKey  v.  Lee,  45  C.  C.  A.  127,*  105  Fed. 
923,  (»25,  to  which  we  will  alep  again  refer, 
so  that  it  is  needless  to  now  recite  them  at 
large. 

These  proceedings  were  instituted  by 
creditors  the  proof  of  whose  claim  was 
stricken  out  by  the  district  court,  basing 
ifte  action  on  the  provision'  of  the  statute 
which  we  have  quoted.  It  appears  that 
the  creditors  had  been  dealing  with  the  bank- 
rupt, selling  him  merchandise  from  time  to 
time  at  abort  intervals,  and  receiving  pay- 
ments therefor  substantially  every  month, 
each  sale  being  praid  for  by  itself;  that  is 
to  say,  each  bill  of  merchandise  sold  one 
month  was  separately  paid  for  the  succeed- 
ing month,  or  soon  after.  The  sales,  how- 
ever, and  the  payments,  were  entered  to  the 
same  running  account,  so  thati,  so  far  as  the 
mere  form  of  ledger  entries  is  concerned,  the 
transactions  were  continuous.  The  proof 
was  made  up  of  several  items  of  merchan- 
dise sold  as  stated,  on  none  of  which  had 
any  payment  been  made. 

It  is  consequently  claimed  by  the  credit- 
ors that,  90  far  as  the  sales  in  proof  are  con- 
cerned, they  received  no  payment  during  the 
four  months  preceding  the  bankruptcy ;  and 
they  also  claim  that  whatever  payments 
they  received  were  in  the  ordinary  course  of 
business,  without  any  intention  on  the  part 
of  the  debtor  to  prefer  them,  and  without 
reasonahle  cause  on  their  part  to  believe  him 
insolvent.  All  the  facts  thus  set  up  by  the 
creditors  are  coneeded  by  the  trustee  in 
bankruptcy,    who    is    the   party    proceeded 
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against  in  this  court.  Nevertheless  the  dis- 
trict court)  justly  feeling  itself  bound  to 
follow  the  decisions  of  the  circuit  courts  of 
appeals  in  other  circuits,  and  finding  that 
the  creditors  had  actually  received  payments 
for  other  merchandise  within  four  months, 
rejected  the  proof.  Afterwards  came  the 
opinion  in  Pirie  v.  Chicago  Title  d  T.  Co, 
182  U.  S.  438,  45  L.  ed.  1171,  21  Sup.  Ct. 
Rep.  906,  already  referred  to,  sustaining  the 
action  of  the  district  court  so  far  as  con- 
cerns the  lack  of  any  intention  on  the  part 
of  the  debtor  to  prefer,  and  the  lade  of  any 
reasonable  cause  on  the  part  of  the  creditors 
to  believe  tha4^  he  was  insolvent.  The  Su- 
preme Court)  however,  did  not  pass  in  terms 
on  the  other  proposition;  that  is  to  say, 
that  arising  from  the  fact  that  no  payment 
had  been  made  during  the  period  of  four 
months  on  account  of  any  merchandise  the 
price  of  which  constatutes  any  particular 
item  offered  to  be  proved;  bnt  ifts  line  of 
reasoning  and  some  expressions  contained 
in  its  opinion  sustain  the  decree  appealed 
from,  so  far  as  this  is  concerned.  Tne  oon- 
struetion given  by  that  court  to  the  statute 
is  a  literal  one.  Carrying  this  method  of 
construction  to  its  legitimate  conclusion,  it 
must  be  observed  that  If  g  of  S  57  classifies 
according  to  creditors,  and  not  according  to 
claims;  and,  so  far  as  creditors  who  have 
received  preferences  are  concerned,  it  makes 
no  limitation  with  reference  to  the  claims 
offered  by  them  for  proof.  So  long  as  the 
statute  is  to  receive  a  literal  construction 
in  the  manner  applied  by  the  Supreme 
Court,  we  cannot  avoid  the  conclusion  that 
any  creditor  who  has  received  a  payment, 
under  the  circumstances  whidi  we  have 
stated,  without  more  appearing,  must  com- 
ply with  H  g  before  he  can  prove  any  claim 
whatever. 

There  is  one  view  of  the  pending  cases, 
however,  which  is  not  touched  on  by  the 
Supreme  Court,  and  which  apparently  was 
not  brought  to  the  aittention  of  tihe  dietrict 
court,  !^fo^eover,  it  has  not  been  brought 
to  our  attention  by  the  parties.  Yet,  if  we 
affirm  the  decree  below,  the  result  would 
do  such  gross  injustice,  and  would  also  es- 
tablish so  unfortunate  a  precedent,  that  we 
cannot  overlook  the  matter. 

The  accoimt  current  between  the  creditors 
and  the  bankrupt  shows  thait,  month  by 
month,  payment  was  made  for  the  precise 
amount  of  merchandise  sold  the  previous 
month,  as  we  have  already  said.  The  peti- 
tion in  bankruptcy  was  filed  on  December 
13,  1890.  Going  iMu^k  four  months,  the  last 
transaction  prior  thereto  was  on  August 
10th,  which  was  a  sale  of  merchandise 
amounting  to  $128.20.  There  had  also  been 
a  sale  on  August  7,  1899,  amounting  to 
$676.01.  The  total  of  these  two  sales  was 
$804.21.  On  the  13th  day  of  August, 
just  four  months  before  the  petition  was 
filed,  the  bankrupt  owed  the  oi-editors  only 
this  amount  of  $804.21.  The  prices  of  all 
merchandise  sold  before  that  day  had  been 
paid,  the  last  payment  having  been  made 
on  August  8th.    The  account  shows  the  sub- 
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sequent  to^aoscuctions  by  virtue  of  which,  al- 
though paTmeDts  were  m«ule  sub  already 
stat^,  the  iodebtedness  was  increased  dur- 
ing the  four  months  ending  December  13  th 
from  $804.21  to  the  amount  proved,  $2,- 
174.20, — ^a  net  increase  of  indebtedness  dur- 
ing that  period  of  $1,369.99. 

While  the  Supreme  Court  has  adopted 
a  literal  construction  of  the  atatute  in  ques- 
tion, and  we  are  bound  to  follow  iit,  tJiere 
must  nevertheless  be  a  limit  to  that  method 
of  interpretation,  and  these  oases  reach  it. 
It  is  beyond  all  reason  to  hold,  because  a 
oreditor  hais,  in  the  ordinary  course  of  busi- 
ness, during  the  four  months  preceding 
bankruptcy,  received  payments  which  under 
some  circumstances  might  operate  as  a  pref- 
erence in  some  views  of  the  law,  that  that 
fact  can  be  held  to  bar  the  proof  of  his 
claim,  when,  looking  at  all  the  transactions 
together,  they  demonstrate,  not  only  that 
they  were  without  any  intention  to  acquire 
any  unjust  preference,  but  also  that  they 
have  increased  the  net  indebtedness  to  the 
creditor,  and  correspondingly  increased  the 
bankrupt's  estate.  In  order  to  avoid  so  un- 
reasonable a  result,  we  might  say  that  all 
the  transactions  covered  by  the  account  cur- 
rent should  be  regarded  as  one,  so  that  it 
oould  not  be  held  that  the  effect  of  the  pay- 
ments was  to  enable  the  creditors  at  bar 
to  obtain  a  greater  percentage  of  their  debt 
than  any  ouier  creditor  of  the  same  class, 
within  the  meaning  of  If  a  of  §  60.  A  re- 
sult was  reached  under  similar  circum- 
stances by  the  circuit  court  of  appeals  for 
the  seventh  circuit  in  McKey  v.  Lee,  45  C. 
C.  A.  127,  105  Fed.  923,  already  referred  to, 
by  giving  a  construction  to  H  c  of  §  60  be- 
yond what  its  letter  calls  for ;  but  we  prefer 
to  put  the  result  on  the  broad  ground  that, 
in  the  absence  of  positive  and  direct  expres- 
sions, evidently  intended  to  accomplish  a 
particular  purpose,  the  ordinary  rules  of 
construction  require  us  to  avoid  interpret- 
ing this  statute  so  as  to  effectuate  so  un- 
reasonable a  purpose.  In  this  view,  the  de- 
cree of  the  court  below  should  be  reversed. 

The  referee  found  that  the  bankrupts  were 
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insolvent  fw  more  than  four  mooths  before 
the  petition  was  filed;  but,  if  the  limitation 
of  four  months  be  rejected,  and  all  the  trana- 
actions  between  the  bankrupts  and  the  ap- 
pellant creditors  shown  by  the  record  ave 
taken  into  account,  the  result  would  be  even 
more  favorable  for  the  appellants,  because 
the  primary  indebtedness  was  even  smaller 
than  it  was  on  August  13th. 

In  order  to  avoid  the  possibility  of  being 
defeated  by  mistaking  their  remedy,  the  pro- 
ponents in  this  court  pursued  the  same 
course  as  that  in  Re  Worcester  Co.  42  C.  C. 
A.  637,  102  Fed.  808,  decided  by  us  on  April 
20,  1900.  They  filed  a  petition  for  revi- 
sion, as  well  as  took  an  appeal.  In  support 
of  our  own  convictions-  that  an  appeal  is  the 
proper  remedy,  Pirie  v.  Chicago  Title  d  T. 
Co.  came  before  the  Supreme  Court  in  that 
way  without  question.  The  observations 
that  we  made  in  Re  Worcester  Co.,  to  the  ef- 
fect that  a  petition  for  revision  does  not 
necessarily  nullify  proceedings  on  a  simul- 
taneous appeal,  apply  here. 

The  common  rule  is  that  when  a  proceed- 
ing is  dismissed  for  want  of  jurisdiction, 
neither  party  recovers  costs.  Ordinarily  the 
only  exception  to  that  rule  is  that  on  a  pro* 
ceeding  in  an  appellate  tribunal  the  costs 
incident  to  a  motion  to  dismiss  for  want  of 
jurisdiction  are  allowed  when  dismissal  fol- 
lows. In  this  case  there  has  been  no  motion 
to  dismiss. 

With  reference  to  costs  on  the  appeal,  the 
proposition  on  which  the  case  now  turns  was 
brought  forward  of  our  own  motion;  also 
the  party  appealed  against  is  a  quasi  officer 
of  the  law.  Combining  the  two  facts,  there 
is  no  equity  in  favor  of  the  allowance  of 
costs  to  either  party. 

In  No.  SJ^l  {Joseph  B.  Dickson  et  al.. 
Petitioners)  the  petition  is  dismissed,  with- 
out costs. 

In  No.  S4t  {Dickson  et  al.  v.  Wyman, 
Trustee)  the  decree  of  the  District  Court 
is  reversed,  and  the  case  is  remanded  to  that 
court,  with  directions  to  allow  the  proof  of 
the  appellants;  and  neither  party  will 
cover  any  costs  of  appeal. 
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FIRST  NATIONAL  BANK  of  Fort  Soatt, 

Plff.  in  Err., 

CharleB  H.  ELLIOTT. 

(62  K&iL  764.) 

*'Fhe  plalntiir  In  an  action  enn  neltber 
■nmmon  nor  dmrire  blmself  as  garn- 
ishee therein. 

'April  6,  1901.) 

ERROR  to  the  Diatricb  Court  for  Cowley 
County  to  review  a  judgment  quashing 
&  writ  of  garnishment  whidi  plaintiff  had 
caused  to  be  laid  upon  property  in  ite  own 
hands.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

*HeadDote  by  Smith,  J. 


Messrs,  O.  H.  Bnokman  and-Keeme  St 
Gates,  for  plaintiff  in  error : 

The  remedy  by  garnishment  is  a  purely 
statutory  one,  and  as  a  statutory  proceeding 
must  be  strictly  followed  out. 

9  £nc.  PL  &  Pr.  809;  Kellogg  y.  Hazlett, 
2  Kan.  App.  525,  43  Pac  987. 

Any  creditor  shall  be  entitled  to  proceed 
by  garnishment  in  the  district  court  of  the 
proper  county  against  any  person  who  shall 
be  indebted  to  or  have  any  property,  real 
or  personal,  in  his  poeseesion  or  under  his 
control,  belonging  to  such  creditor's  debtor, 
in  the  oases,  upon  the  oonditions,  and  in  the 
manner  hereinafter  described. 

Gen.  SUt.  1889,  §  4283;  2  Gen.  Stat  1897, 
chap.  95,  §  227,  p.  154;  Gen.  Stat.  1899,  8 
4450. 

The  chapter  on  construction  of  statutes 
(Corop.  Laws,  S37),  the  13th  subdivision  of 


Nora. — Rii/ht  of  plaintiff  to  summon  or  charge 
himself  as  garnishee. 

Whether  the  same  person  may  be  both  plain- 
tiff and  garnishee  Is  a  question  upon  which  the 
anthorities  are  conflicting. 

The  Kngllsh  authorities  seem  to  have  quite 
generally  recognized  that  by  the  custom  of 
foreign  attachment  In  the  city  of  London,  which 
is  supposed  to  have  suggested  our  garnishment 
and  attachment  laws,  a  plaintiff  might  attach 
a  debt  which  he  himself  owed  to  the  defendant. 
Uodges  ▼.  Coz,  Cro.  Ellz.  pt.  2,  p.  843  ;  Paramore 
▼.  Pain,  Cro.  Ellz.  pt.  2,  p.  598;  Coke  v.  Brain- 
forth,  Cro.  Ells.  pt.  2,  p.  830:  Morris  y.  Lud- 
lam.  2  H.  Bl.  362  ;  1  RoUe,  Abr.  554. 

That  this  practice  was  not,  however,  per- 
mitted to  go  unchallenged  appears  from  a  foot- 
note to  Harwood  ▼.  Lee,  2  Dyer,  196b,  in  which 
It  Is  said  that  It  had  been  held  that  a  man  by 
the  custom  of  London  cannot  attach  a  debt  ih 
his  own  hands. 

And  Bayley,  J.,  In  Nonell  v.  Hullett,  4  Bam. 
A  Aid.  646,  doubted  whether  a  custom  of  at- 
taching a  debt  In  one's  own  hands  could  be  sup- 
ported. 

And  it  was  contended  in  Hope  v.  Hoi  man,  1 
Brownlow,  60,  that  the  practice  was  unwar- 
ranted by  the  custom  of  London ;  but  the  case 
was  decided  on  another  ground. 

B*ollowing  the  practice  recognized  in  the  cases 
first  above  cited,  the  court.  In  Gralghle  v.  Not- 
na^le,  Pet.  C.  C.  245,  Fed.  Cas.  No.  5,679,  sus- 
tained the  levy  of  a  foreign  attachment  under 
the  Pennsylyania  statute  upon  a  debt  due  de- 
fendants In  the  hands  of  plaintiff  In  the  at- 
tachment which  had  issued  after  suit  was 
brought  to  recover  the  debt  afterwards  at- 
tached. The  court,  though  relying  somewhat 
on  the  general  language  of  the  statute  exiend- 
'ng  the  remedy  to  all  creditors  without  distinc- 
tion, thought  that  no  general  principle  of  law 
was  violated,  and  no  injustice  done  to  the  de- 
fendant in  the  attachment,  by  this  mode  of 
proceeding.  To  the  objection  of  the  manifest 
alwnrdity  of  process  Issuing  against  plaintiff 
in  attachment  in  his  own  suit,  of  his  answering 
to  his  own  interrogatories  and  of  being  subject 
to  execution  for  a  debt  due  himself,  the  court 
replied  that  because  the  effect  of  an  attachment 
•alt  might  be  defeated  unless  the  plaintiff  were 
armed  with  coercive  measures  against  the  gar- 
nishee, he  certainly  could  not  be  required  to 
use  those  measures  whether  they  were  neces- 
sary or  not ;  and  where  the  garnishee  Is  himself 
^.■S  L.  R.  A. 


the  plaintiff  there  can  be  no  necessity  for  a 
summons,  scire  facias,  interrogatories,  or  any 
other  coercive  process  against  him. 

So,  in  Moyer  ▼.  Lobengeir,  4  Watts,  390,  28 
Am.  Dec.  723,  the  court  recognized  that  under 
the  Pennsylvania  statute  a  foreign  attachment 
may  be  levied  on  a  debt  due  the  defendant  in 
the  plaintiff's  own  handa 

And  in  Coble  v.  Nonemaker,  78  Pa.  501,  the 
court  said  that  a  person  may  attach  goods  in 
his  own  hands  belonging  to  the  defendant,  or 
money  which  he  himself  owes  the  defendant 

And  for  the  reasons  given  by  Washington,  J., 
in  Gralghle  v.  Notnagle,  Pet  C.  C.  245,  Fed. 
Cas.  No.  5,679,  supra,  the  court,  In  Grayson 
V.  Veeche,  12  Mart.  (La.)  688,  13  Am.  Dec. 
384,  held  that  under  the  Louisiana  statute,  au- 
thorizing the  attachment  of  effects  or  credits 
of  absent  debtors,  plaintiff  In  attachment  may 
attach  the  amount  of  a  judgment  recovered 
against  himself  by  the  defendant. 

So,  in  Vermont  a  coplaintiff  may  be  named 
as  trustee  and  chargeable  as  such,  as  w^ll  for 
a  debt  or  credit  as  for  a  specific  article  of  per- 
sonal property.  Lyman  v.  Wood,  42  Vt.  113. 
The  court  relied  on  the  language  of  the  statute 
providing  the  remedy,  and  said  that  the  case  at 
bar  was  within  both  the  terms  and  spirit  of  the 
statute  which  applied  to  every  person  Indebted 
'  to  another.  With  reference  to  the  supposed 
difficulty  of  enforcing  the  judgment  against  a 
>  trustee  who  stands  in  this  double  relation  to  the 
;  suit,  the  court  thought  that  any  embarrassment 
likely  to  be  encountered  as  between  the  plain- 
tiffs and  the  trustee  was  a  matter  of  no  in- 
terest or  importance  to  the  def^idant. 

And  in  Dudley  v.  Falkner,  49  Ala.  148,  the 
court  inclined  to  the  view  that  under  Ala.  Rev. 
Code.  8  2892,  providing  that  garnishments  may 
be  Issued  against  any  person  supposed  to  be  in- 
debted to  the  defendant,  plaintiff  in  garnish- 
ment might  attach  funds  in  his  own  hands  to 
pay  a  debt  due  him  from  the  person  whom  he 
owes. 

By  statute  In  Maryland  plaintiff  In  a  judg- 
ment may  have  attachment  against  the  goods, 
chattels,  and  credits  of  a  judgment  debtor  in 
the  plaintiff's  own  hands  or  In  the  hands  of  any 
other  person.  Hardesty  v.  Campbell,  29  Md. 
.^^33  ;  Baltimore  v.  Root  use  of  Armstrong,  8  Md. 
95,  63  Am.  Dec.  692;  Davidson  v.  Beatty,  3 
Harr.  &  M'H.  594. 

And  by  the  express  provisions  of  the  Mary- 
land statute  for  attachments  against  nonresi- 
dent and  absconding  debtors  '*any  kind  of  prop- 
23 
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which  provides  that  "the  word  'person'  may 
be  extended  to  bodies  politic  and  oorpor&te," 
applies  to  the  Civil  Code. 

North  Missouri  It.  Co.  v.  Akers,  4  Kan. 
453,  96  Am.  Dec.  183;  Delaney  v.  Saiina,  34 
Kan.  540,  9  Pac.  271. 

The  plaintiff  in  the  main  aotion  may  be 
made  a  garnishee. 

Graighle  v.  Notnagle,  Pet.  C.  C.  245,  Fed. 
Cas.  No.  5,079;  Rood,  Garnishment,  chap.  2, 
§  39,  pp.  52-54;  Shinn,  Attaohment  &  Gar- 
nishment, §  515. 

By  §  5530,  Rev.  Stat.,  any  person  or  cor- 
poration is  liable  as  garnishee  upon  due 
service  a«  such.  This  is  broad  enough  to  in- 
clude the  plaintiff,  whether  person  or  corpo- 
ration. 

Lyman  v.  Wood,  42  Vt.  113;  Coble  v. 
"S onernaker,  78  Pa.  501 ;  Drake,  Attaohment, 
$  543 ;  Norton  v.  Nortoti,  43  Ohio  St.  509,  3 
N.  E.  348;  Graighle  v.  Notnagle,  Pet.  C.  C. 
245,  Fed.  Cas.  No.  5,679;  Richardson  v.  Our- 
ney,  9  La.  285. 

A  party  may  «ittach  the  amount  of  a  judg- 
ment recovered  against  himself. 

Orayson  v.  Veeche,  12  Mart.  (Ia.)  688,  13 
Am.  Dec.  384. 

The  fact  that  the  complainant,  instead  of 
a  third  person,  owes  (the  money  will  not  have 


the  effect  to  obstruct  the  remedy  given  by 
the  statutes. 

Boyd  y.  Bayless,  4  Humph.  386. 

Ihere  is  nothing  in  the  reading  of  our 
statute  to  prevent  the  plaintiff  from  caus- 
ing a  garnishment  summons  to  be  issued  to 
itself. 

Aicssrs.  Hackney  A  Iialferty  for  defend- 
ant in  error. 

Smithy  J.,  delivered  the  opinion  of  the 
ooui't: 

In  an  action  brought  by  the  First  National 
Bank  of  Ft.  Scott  against  Charles  H.  Elliott 
to  recover  on  certain  promissory  notes,  the 
plaintiff  bank  filed  an  affidavit  in  garnish- 
ment, stating  that  it  was  ii&iebted  to  Elliott. 
A  summons  in  garnishment  was  thereon  is- 
sued, requiring  the  bank  to  answer  as  gar- 
nishee, which  it  did,  sta^^ing  that  it  was  in- 
debted to  Elliott  in  an  amount  exceeding  $2,- 
500.  A  motion  filed  by  Elliott  to  set  aside 
and  (^uash  the  garnishment  proceedings  wus 
sustained  by  the  district  courL 

The  questi^ni  before  us  is  whether  a  plain- 
tiff in  an  action  upon  contract  for  the  recov- 
ery of  money  can  make  himself  a  garnishee, 
and  by  garnishment  proceedings  thus  appro- 
pnate  money  due  and  owing  by  him  to  the 
defendant.     Many  cases  have  been  cited  by 


erty  or  credits  of  the  defendant  In  the  plalntlfTs 
own  hands,  or  in  tbe  hands  of  anyone  else,  may 
be  attached/'  Morton  v.  GrafBin,  68  Md.  545, 
567,  13  Atl.  341,  15  Atl.  29S. 

In  Cleveland  Sierra  Min.  Co.  v.  Sears  Union 
Water  Co.  4  Ohio  Dec.  Reprint  208,  1  Cleveland 
Law  Rep.  117,  it  was  queried  whether  plaintiff 
could  garnish  himself,  under  the  Ohio  statute 
providing  that  he  may  have  garnishee  process 
whenever  he  shall  file  an  affidavit  stating  that 
any  person  or  any  corporation  Is  indebted  to  the 
defendant. 

But  in  Norton  v.  Norton,  43  Ohio  St.  509,  8 
N.  E.  348,  the  court  held  that  plaintiff  in  at- 
tachment, whether  a  person  or  corporation, 
might  garnish  himself  under  Ohio  Rev.  Stat.  | 
5580,  making  any  person  or  corporation  liable 
as  garnishee  upon  due  service,  and  said  that  no 
good  reason  could  be  assigned  why  an  attaching 
creditor  may  not  reach  money  or  credits  In  his 
own  hands  by  garnishee  process  as  well  as  any 
other  creditor. 

A  complainant  to  whom  a  nonresident  is  in- 
debted may,  by  virtue  of  the  Tennessee  act  of 
1835-6,  attach  a  debt  in  his  hands  due  from 
him  on  a  iudgment  on  a  promissory  note  which 
the  nonresident  had  deposited  with  a  resident 
agent  or  trustee  for  his  benefit.  Boyd  v.  Bay- 
less,  4  Humph.  386. 

So,  in  Arledge  v.  White,  1  Head,  241,  a  party 
who  had  attached  a  fund  in  his  own  hands  be- 
longing to  his  debtor  was  held  to  be  entitled 
to  priority  over  a  subsequent  attaching  cred- 
itor. 

In  Chicago  Sugar  Ref.  Co.  v.  Jaclison  Brew- 
ing Co.  (Tenn.  Ch.  App.)  48  S.  W.  275,  a  pro- 
ceeding in  the  chancery  court  to  collect  an  as- 
signed claim,  complainant  was  permitted  to  at- 
tach certain  judgments  which  the  debtor  had 
recovered  against  a  third  person  as  principal 
and  himself  as  surety. 

Both  Boyd  v.  Bayless,  4  Humph.  386,  supra, 
and  Arledge  v.  White,  1  Flead,  241,  supra,  were 
brought  in  the  chancery  court  under  an  act 
which  was  by  its  terms  confined  to  that  court. 
For  this  reason  the  court,  in  Rice  v.  Sharpleigh 
Hardware  Co.  86  Fed.  559,  refused  to  regard 
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them  as  controlling  authority  on  the  question 
whether  plaintiff  in  an  original  attachment  at 
law  might,  in  Tennessee,  garnish  himself  for  a 
debt  due  the  defendant.  Such  a  proceeding 
obviously  could  not  be  Justified  by  the  provisions 
of  MiilllEen  &  V.  (Tenn.)  Code,  |  4219,  for  the 
garnishment  of  debts  and  effects  In  the  hands 
of  or  due  from  third  persons,  and  it  was  sought 
to  be  sustained  by  I  4241,  authorizing  attach- 
ments upon  any  real  or  personal  property,  debts, 
or  choses  In  action  in  which  the  defendant  has 
an  interest ;  but  the  court  said  that  even  if  this 
section  be  conceded  to  be  a  substantial  re-en- 
actment of  the  act  of  1836  which  was  confined 
in  its  application  to  tbe  chancery  court.  It  must 
be  construed  in  connection  with  f  4210,  which 
confined  the  levy  by  garnishment  to  effects  and 
debts  in  the  hands  of  third  persons.  The  con- 
clusion reached  was  that  there  was  ample  Ju- 
risdiction in  the  chancery  court  under  the  act 
of  1836  and  its  subsequent  amendments  to  en- 
force the  right  of  set-off  belonging  to  a  creditor 
in  Tennessee  against  a  nonresident  debtor,  but 
that  such  right  of  set-off  cannot  be  enforced  di- 
rectly or  Indirectly  through  the  process  of  orig- 
inal attachment  and  garnishment  at  law. 

To  the  saine  effect  is  a  dictum  in  Courtney 
V.  Oarr,  6  Iowa,  244,  where  the  court  said  that 
a  plaintiff  cannot,  in  his  own  action,  garnish 
himself  for  a  debt  owing  from  him  to  the  de- 
fendant ;  and  that  his  remedy  would  be  by  a 
proceeding  in  equity  to  restrain  its  collection 
until  his  claim  could  be  adjudicated  and  ascer- 
tained. 

The  principle  that  one  cannot  be  both  plain- 
tiff and  defendant  In  the,  same  suit  has  generally 
been  relied  upon  in  those  cases  which,  lllce  the 
two  cases  Just  cited,  and  Fibst  Nat.  Bank  v. 
Elliott,  deny  that  tiie  same  person  can  be  both 
plaintiff  and  garnishee.  This  is  true  of  two  de- 
cisions to  that  effect  in  New  Hampshire, — Biais- 
dell  V.  Ladd,  14  N.  H.  129,  and  Hoag  v.  Hoag, 
55  N.  H.  172. 

And  the  same  principle  forms  the  ground  for 
the  decision  in  Knight  v.  Clyde,  12  R.  I.  119, 
that  a  plaintiff  cannot  by  foreign  attachment 
garnish  himself  under  the  Rhode  Island  stat- 
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oomn^  on  both  sides  of  the  queetioii.  We 
think,  howefver,  tlutt  the  matter  is  one  of 
statutoty  interpretation.  The  nature  of  such 
proceedings  nnder  our  Cod«  is  ihun  stated: 
*The  proceedingB  against  a  garnishee  »hall 
be  deeoned  an  action  by  the  plaintiff  against 
the  garnishee  and  defeikdant^  as  parties  de- 
fendant>  and  all  the  provisions  for  enforcing 
judgments  shall  be  «upplicable  thereto;  but 
when  the  garnishment  is  not  in  aid  of  an 
execution,  no  trial  shall  be  had  of  the  gar- 
nishee action  until  the  plaintiff  shall  have 
judgment  in  the  prindpsU  action,  and  if  the 
defendant  have  judgment,  the  garnishee  ac- 
tion shall  be  dismissed  with  costs,"  etc 
Gen.  SUt.  18D7,  chap.  95,  8  238  (Gen.  Stat. 
1899,  8  445G).  And,  further,  by  8  234  of 
diapter  95  of  the  General  Statutes  of  1897, 
if  any  garmshee  duly  summoned  fail  to  file 
his  affidavit  by  way  of  answer,  the  court 
may  render  judgment  against  him  for  the 
amount  of  the  judgment  which  the  plaintiff 
shall  recover  against  the  defendant.  It  is  a 
general  rule  that  the  same  person  cannot  be 
both  a  plaintiff  and  a  defendant  at  the  same 
time^  in  the  same  suit,  either  solely  or  with 
others.  15  Enc  PI.  &  Pr.  p.  481.  Under 
our  statute  the  plaintiff  would  be  entitled  to 
execution  if  he  failed  to  pay,  after  judgment 


rendered  against  him,  tlius  giving  rise  to  tiie 
anomalous  proceeding  of  a  party  issuing  an 
eoLecution  against  himself.  In  14  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  809,  under  the  title 
Plaintiff  aa  Qamiahee,  the  authorities  on 
the  queBtion  under  conedderation  are  col- 
lected, sod  it  is  said  in  the  text  that  the 
best-considered  cases  hold  that  the  plaintiff 
cannot  summon  himself  as  gariushee.  We 
cannot  take  time  to  review,  or  even  cite,  the 
numerous  decisions  in  which  this  question 
has  been  discussed,  but  will  refer  to  the  en- 
cyclopediias  as  sources  of  information  on  the 
subject  We  find  no  valid  objection  to  the 
method  adopted  by  the  defendant  in  error 
in  moving  to  quash t he garaifirhmenit  proceed- 
ings. He  was  entitled  to  the  order  which 
he  obtained  under  some  sort  of  a  demand 
therefor,  and  we  think  that  the  form  of  his 
application  was  appropriate  to  the  relief 
sought.  P.  Com  Mfg.  Co.  v.  August,  61 
Kan.  59,  32  Pac.  636. 

The  judgment  of  the  court  helou?  will  he 
affirmed. 

All  the  Justices  concur. 

Polloekf  J.,  not  sitting.  ^ 


ate,  whicb,  though  nowhere  expressly  declaring 
that  the  plaintiff  shall  not  be  garnishee,  provides 
that  the  plaintiff  may  sue  the  garnishee,  and 
that  the  latter  may  defend  the  suit  In  the  name 
of  the  defendant  and  recover  costs  against  the 
plaintiff.  The  court  said  that  these  provisions 
Implied  that  the  plaintiff  and  garnishee  were 
to  be  different  persona;  that  they  are  not  only 
contemplated  as  occupying  adverse  relations, 
but  the  garnishee  Is  regarded  as  representing 
the  defendant,  and  is  allowed  to  act  for  him, 
which  would  be  repugnant  to  the  first  principles 
of  jurisprudence  if  he  might  be  himself  the 
plaintiff. 

So,  in  Belknap  v.  Glbbena  13  Met.  471,  the 
court,  although  expressly  declining  to  decide 
whether  the  plaintiff  can  summon  himself,  or 
whether  several  plaintiffs  can  summon  one  of 
their  own  number  as  a  trustee.  Inclined  to  the 
view  that  a  trustee  suit  as  between  plaintiff  and 
trustee  was  an  adversary  process,  and  was 
therefore  within  the  rule  that  a  person  cannot 
sue  himself  or  be  plaintiff  and  defendant  In  the 
same  case.  And  upon  a  second  hearing  of  the 
case  (l.S  Met.  475)  the  court  was  of  the  opin- 
ion that  the  trustee  must  be  discharged. 

And  in  Shepherd  v.  Brldenstlne,  80  Iowa, 
225,  45  N.  W.  746,  the  court  said  that  all  stat- 
utes In  Iowa,  and  all  the  law  upon  the  subject, 
contemplate  that  there  are  three  persons  to 
every  g^arnishment  proceeding. 

The  rule  that  plaintiff  may  not  garnish  him- 
self precludes  a  plaintiff  who  sues  In  his  in- 
dlTldual  capacity  from  charging  himself  as  trus- 
tee in  his  capacity  of  administrator.  Hoag  v. 
Boag.  55  N.  U.  172. 

And  likewise  prevents  a  person  from  being 
sued  as  trustee  In  his  representative  capacity, 
where  he  Is  also  a  member  of  a  partnership  by 
which  the  suit  was  brought  Blalsdell  v.  Ladd, 
14  N.  H.  129. 

Bat  a  trustee  will  not  be  discharged  because 
be  was  plaintiff's  attorney,  and  as  such  made 
and  Indorsed  the  writ,  and  entered  the  action 
in  court,  afterwards  withdrawing  his  appear- 
ance, there  being  no  suggestion  of  fraud,  and 
no  claim  that  the  rights  of  the  principal  de- 
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fendant  were  in  any  way  prejudiced  by  such 
procedure.  Kelley  v.  McMlnniman,  68  N.  H. 
288.  The  court  said,  however,  that  such  prac- 
tice was  Irregular  and  not  to  be  encouraged. 

And  the  rule  that  plaintiff  may  not  garnish 
himself  for  a  debt  due  defendant,  even  if  it  ob- 
tains in  Connecticut,  will  not  preclude  the  fac- 
torizing of  the  assignees  of  a  claim  In  a  suit 
brought  on  such  claim  by  their  assignor,  who 
retained  under  the  assignment  an  equitable  In- 
terest in  the  claim,  as,  having  both  the  legal 
title  and  an  equitable  interest,  the  assignor  must 
be  considered  the  real  party,  and  not  the  as- 
signees, who  hold  no  legal  title,  but  only  a  cer- 
tain equitable  Interest.  Beach  v.  Fairbanks,  52 
Conn.  167. 

A  Judgment  creditor  Is  not  "any  other  per- 
son" within  the  meaning  of  a  statute  which  en- 
ables a  judgment  creditor,  on  his  affidavit  that 
Judgment  Is  recovered  and  is  still  unsatisfied, 
and  that  any  other  person  is  indebted  to  the 
judgment  debtor  and  is  within  the  jurisdiction, 
to  obtain  an  attaching  order  making  such  other 
person  a  garnishee  who  may  be  summoned  to 
show  cause  why  he  should  not  pay  what  he  owes 
the  judgment  creditor ;  and  therefore  a  Judg- 
ment creditor  may  not  attach  a  debt  due  by 
himself  to  the  Judgment  debtor.  McCormick  v. 
Park,  9  U.  C.  C.  P.  330. 

This  is  in  accord  with  the  decision  In  Noneil 
V.  Hullett,  4  Bam.  &  Aid.  646,  where  a  plea 
of  defendant  In  assumpsit  that  by  the  custom 
of  London  he  had  attached  the  debt  sued  on  in 
the  hands  of  himself  and  partner  was  held  bad 
because  the  custom  pleaded  was  that  the  plain- 
tiff in  the  mayor's  court  may  attach  any  money 
due  the  defendant  in  the  hands  of  "any  other 
person  or  persons.*' 

A  review  of  the  decisions  therefore  shows 
that,  while  there  are  two  lines  of  authorities 
proceeding  on  different  grounds,  one  sustaining 
and  the  other  denying  the  right  of  a  plaintiff 
to  summon  or  charge  himself  as  garnishee,  a 
slightly  larger  number  of  the  decisions  have 
sustained  the  right,  while  the  Jurisdictions  on 
the  respective  sides  are  almost  exactly  equal. 

W.  W.  N.    . 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIQHTH  CIRCUIT. 


AMERICAN  EXCHANGE  NATIONAL 
BANK  of  New  York  City,  Plff.  in  Err., 

V, 

Hugh  C.  WARD  et  al,  Gamisheee  of  Martin- 
Penin  Mercantile  Company. 

(Ill  Fed.  782,  49  C.  C.  A  611.| 

1.  The  insolveney  of  m  eorporatloa 
does  ^ot  Ipso  fmeto  trmnrntorwa  Its  as- 
sets into  a  trast  fund  for  the  equal  benefit  of 
its  creditors. 

2.  An  Insolvent  corporation  may.  In 
the  exercise  of  Its  Jus  dtsponendl,  pre- 
fer one  creditor  to  another. 

8.  Directors  of  an  InsolTcnt  corpora- 
tlon  arc  not  precluded  from  executing 
a  chattel  mortgage  upon  the  corporate  assets 
to  secure  their  own  Just  demands,  if  they  act 
in  absolute  good  faith. 

4.  A  chattel  mortvaore  on  corporate 
property,  execnted  hy  the  vice  presi- 
dent of  the  corporation,  is  valid  under 
a  statute  permitting  corporations  to  convey 
lands  by  deed  signed  by  the  president,  vice 
president,  or  presldling  member  or  trustee  of 
the  corporation, — especially  when  he  la  ex- 
pressly authorised  to  do  so  by  the  directors. 

(October  21,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mis- 
souri to  review  a  judgment  in  favor  of  de- 
fendants in  an  action  brought  to  set  aside  a 
deed  of  trust  under  which  defendajits  claimed 
to  hold  the  property  of  (the  Martin-Perrin 
Mercantile  (jompaiiy.     Affirmed, 

Statement  by  Adams,  District  Judge: 
Prior  to  March  29,  1895,  the  Martin-Per- 
rin Mercantile  Company,  hereinafter  called 
the  "Mercantile  Covnpany,"  was  doing  an 
extensive  business  in  Kansas  City,  Missouri. 
It  had  i«»ued  common  stock  of  the  face  val- 
ue of  $300,000,  and  preferred  stock  of  the 
face  value  of  $150,000.  The  oommon  stock 
was  held,  $150,000  of  it  by  £.  L.  Martin,  iU 
president;  $100,000  of  H  by  C.  G.  Perrin; 
and  $50,000  of  it  by  Thomas  £.  Qainee; 
these  three  men  constituting  the  board  of 
directors.  Of  the  preferred  stock,  $75,000 
in  fax^  value  was  held  by  the  Metropolitan 
National  Bank  of  Kansas  City,  hereinaiter 
called  "Metropolitan  Bank;"  $50,000  by  the 
National  Bank  ot  Commeroe  of  Providence, 
Rhode  Island,  hereinafter  called  "Provi- 
dence Bank;"  and  $25,000  by  J.  Levy  & 
Bros,  of  Cincinnati,  Ohio,  hereinafter 
ceJIed  "Levy  &  Bros."  At  this  time  the 
mercantile  company  was,  and  for  some 
time  prior  thereto  had  been,  indebted 
to  the  Metropolitan  Bank  in  the  sum 
of  $25,000;  to  the  Providence  Bank,  $5,843: 
and  Levy  &  Bros.,  $10,506, — the  payment  of 


iKme  ci  which  waa  seGured.  It  was  also  in- 
debted to  the  American  Excihany  National 
Bank  of  New  York  City,  the  plaintiff  in  er- 
ror, in  the  sum  of  $6,250,  likewise  unsecured. 
This  constituted  all  of  the  unsecured  indebt- 
edness on  March  29,  1885.  Whether  the 
Metropolitan  Bank,  ProYidenoe  Bank,  and 
Levy  a  Bros,  were  the  absolute  owners  of 
the  preferred  stock,  or  heid  it  as  ooilateral 
security  for  Ihe  payment  of  indebtedness 
due  them,  is,  for  the  purposes  of  this  c&se^ 
unimportant.  Besides  this  unsecured  in- 
debtedness, the  merauitile  oompany  then 
owed  to  divers  persons  the  sum  <rf  $123,521, 
the  payment  of  all  of  whioh  wa«  duly  secured 
by  collateral.  The  mercantile  oompany  had 
pxior  to  March,  1895,  transacted  a  large  busi- 
ness in  buying  and  selling  liquor,  but,  for 
reasons  unoiecessary  to  mention,  its  business 
had  declined,  and  was  no  longer  proAtable. 
Representatives  of  the  Metropolitan  Bank, 
Providence  Bank,  and  Levy  k  Bros,  met  to- 
gether in  March,  1895,  anl,  efter  ooiisidera- 
tion  of  their  interests,  decided  that  a  change 
in  management  of  the  mercantile  oompany 
was  desirahle.  Oooierenoes  then  followed 
between  them  and  the  offioers  and  direotors 
of  the  mercantile  oompany,  which  resulted 
in  the  taransfer  of  sulMtantially  all  q&  the 
common  stock  from  their  former  owners  to 
them,  and  in  the  substitution  of  W.  C.  Glass 
and  J.  H.  Wiles  as  directors  in  place  of  E. 
R.  Martin  and  Thomas  E.  Gaines,  the  former 
of  whom  having  before  that  time  taken  the 
place  on  the  boaxd  formerly  held  by  C.  G. 
Perrin.  Glass  and  Wiles  were  both  direc- 
tors of  the  Metropolitan  Bank.  E.  L.  Mar- 
tin was  continued  as  president  of  the  mer- 
cantile oompany.  Glass  was  made  vice  presi- 
dent, and,  becaAise  of  a  prior  yaluaUe  experi- 
ence in  the  liquor  business,  was  made  gen- 
eral manager,  with  full  control  over  the  busi- 
ness of  the  company,  and  immediately  en- 
tered upon  the  discharge  of  his  duties  as 
such.  The  plaintiff  in  error  was  forthwith 
informed  by  £.  L.  Martin,  the  president,  of 
this  change  in  the  management ;  Mr.  Martin 
writing  it  that  "the  Metropolitan  Bank 
[whose  directors  had  become  the  managers 
of  the  mercantile  company]  thought  the 
changes  which  are  made  woruld  be  beneficial 
to  the  common  stockholders  and  creditors." 
Mr.  Martin  testifies,  in  substance,  that  the 
plaintiff  in  error  was  practically  the  only 
other  unsecured  creditor,  besides  the  two 
banks  already  referred  to  and  Levy  ft  Bros., 
and  he  thought  it  should  be  notified  of  what 
was  being  done.  The  record  shows  that  Mar- 
tin was  partloularly  friendly  to  plaintiff  in 
error,  axid  gave  it  full  information  of  the 
transaction  already  detailed,  which  occurred 
on  March  29,  1895,  and  that  no  objection  or 
complaint  was  noade  by  plaintiff  in  error 


Note. — For  earlier  cases  In  this  series  as  to 
right  of  insolvent  corporation  to  prefer  officers 
or  directors,  see  cases  In  note  to  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  (Tex.) 
22  L.  U.  A.  on  page  806;  Sohufeldt  v.  Smith 
(Mo.)    29  L.  B.  A.  830;  and  Corey  ▼.  Wads- 
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worth   (Ala.)   23  L.  R.  A.  618,  and  44  L.  R. 
A.  766. 

As  to  preference  of  debt  guaranteed  by  di- 
rectors, see  Blair  v.  Illinois  Steel  Co.  (111.) 
81  L.  B.  A.  269. 
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with  reapect  to  that  transactioa.  The  new  ; 
maaaganent  in  July,  1895,  before  appropri- 
ating any  of  the  f uikIs  of  the  mercantile  com- 
pany to  the  payment  of  the  unsecured  in- 
debtedness due  to  the  Metropolitan  Bank, 
Providence  Bank,  or  Levy  &  Bros.,  remitted 
to  plaintiff  m  error  the  sum  of  $1,250,  there- 
by reducing  its  claim  to  $5,000.  On  Decem- 
ber IS,  1895,  it  was  found  that  additional 
momey  was  required  to  pr(^>erly  carry  on  the 
business.  At  uhat  time,  with  full  knowledge 
aDd  acquiescence  by  Mr.  Majiin,  the  presi- 
dent of  the  mercantile  company,  the  follow- 
iAg  agreement  wblm  entered  into: 

Tbe  Metropolitan  Bank  of  ICansas  City, 
Mo.,  the  Nationai  Bank  of  Commerce  of 
Providence,  Rhode  Island,  Jas.  Levy  &  Bros., 
of  Cincinnati,  Ohio,  and  the  Martin-Perrin 
Mercantile  Co.,  of  Kansas  City,  Missouri,  in 
consideration  of  the  mutual  agreements  here- 
in contained,  do  hereby  jointly  and  severally 
agree  with  each  other  as  follows :  The  sum 
of  fifteen  thousand  ($15,000)  dollars  is  to 
be  forthwith  loaned  by  the  three  first  parties 
named  to  the  Martin-Perrin  Mercantile  Co. 
on  ita  several  promissory  notes,  all  to  be  of 
even  date,  and  at  four  months,  less  discount 
at  6  per  cent  per  ammm,  in  the  following 
amounts:  Metropolitan  National  Bank, 
$7,500;  National  Bank  of  Oomtmerce,  $5,000; 
Jaa.  Jjevy  &  Bros.,  $2,500.  This  agreement 
is  entered  into  on  the  express  condition  and 
understanding  that  all  o^  said  loans  are  to 
stand  upon  a  parity  and  equality,  and  are 
made  at  the  request  of  the  said  Ma/rtin- 
Perrin  Mercantile  Co.,  and  are  to  be  paid 
prior  and  preferable  to  the  present  unsecured 
indebtedness  of  said  company,  cm  the  same 
now  exists  and  appears  on  its  books,  to  the 
other  parties  hereto,  none  of  which  shall  in 
any  manner  be  secured,  paid,  or  dLscharged 
until  the  entire  $16,000  herein  agreed  to  be 
loaned  is  fully  and  entirely  secured  or  paid ; 
but  the  words  'present  unsecured  indebted- 
ness' shall  not  be  deemed  to  mean  or  include 
discounted  customers'  paper,  or  other  paper 
that  may  be  otherwise  secured,  but,  as  long 
as  any  part  of  such  $15,000  is  unpaid,  such 
present  unsecured  indebtedness  of  such  com- 
pany to  the  other  parties  herein  shall,  as  be- 
tween said  parties,  be  treated  as  a  parity,  so 
that,  if  fear  any  reason  security  is  taken  by 
c»ie,  like  security  shall  be  taken  for  all,  with- 
out preference  as  between  each  other.  And 
the  said  Martin-Perrin  Mercantile  Co.,  by 
its  signature  hereto,  agrees  to  pay  said  $15,- 
000  in  the  manner  herein  expressly  set  out, 
and  agrees  not  to  pay,  secure,  or  discharge 
its  said  unsecured  md^tedness  to  the  other 
parties  hereto  as  the  ^ame  now  exists  or  ap- 
pears on  the  said  boc^  of  said  company, 
other  than  as  hereto  agreed.  And  the  Mar- 
tin-Perrin Mercantile  Company  agrees  that 
William  C.  Glass  shall  continue  as  vice  pres- 
ident and  manager  of  said  company,  but  the 
other  parties  hereto  in  no  wise  assume  any 
supervision,  directioo,  or  control  of  the  said 
business. 

Witness   the   hands,  respectively,  of  the 
parties  hereto  on  the  18th  day  of  December, 
A  o.  1895. 
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Pursuant  to  the  terms  of  this  agreement, 
the  full  amount  of  $15,000  was  loaned  to  the 
mei-cantile  company.  Sooai  thereafter,  and 
before  appropriating  anything  to  the  pay- 
ment of  ifhe  claims  of  the  two  banks  or  Levy 
&  Bros.,  in  June,  1896,  the  new  management 
again  remitted  to  plaintiff  in  error  $1,000, 
reducing  its  debt  to  $4,000.  By  reason  of 
long  and  continued  depreciation  in  value  of 
a  large  stock  of  whisky  on  hand  when  the 
new  management  took  charge,  and  also  by 
reason  of  other  unfortunate  circumstances 
and  conditions,  the  expectations  of  all  con- 
cerned were  disappointed,  and  on  November 
20,  1807,  it  was  found  advisable  to  wind  up 
the  business  of  the  mercantile  company. 
On  that  day,  pursuant  to  a  resolution  of  the 
boaixi  of  directors,  a  chattel  mortgage  and 
deed  of  trust  were  executed,  conveying  all 
the  property  of  the  mercantile  company  to 
Hugh  C.  Ward  and  James  K.  Burnham,  as 
trustees,  to  secure  the  payment  of  tlie  fol- 
lowing indebtedness:  Fii^it.  A  note  due  tlie 
Metropolitan  Bank  for  $7,500,  a  note  due  the 
Providence  Bank  for  $5,000,  and  a  note  due 
Levy  &  Bros,  for  $2,500.  These  notes  repre- 
sented the  loan  as  made  bv  the  payees,  re- 
spectively, according  to  the  agreement  of 
December  18,  1895,  no  part  of  which  had 
ever  been  paid.  Second.  Note  due  the  Met- 
ropolitan Bank  for  $30,500,  notes  due  the 
Providence  Bank  for  $6,000.  and  notes  due 
Levy  &  Bros,  for  $2,121.73.  These  repre- 
sented the  unsecured  indebtedness  of  the  pay- 
ees, respectively,  as  it  etood  on  November 
26,  1897,  and  amounted  to  $6,722  in  excess 
of  the  indebtedness  of  the  mercantile  com- 
|>any  to  them  at  the  time  they,  in  March, 
1895,  undertook,  through  their  representa- 
tives, the  management  of  the  business.  In 
other  words,  these  three  creditors  in  their  ef- 
fort to  extricate  themselves  and  the  plaintiff 
in  error,  who,  as  already  stated,  were  the 
only  unsecured  creditors  in  March,  1895, 
succeeded  in  paying  off  $2,250  of  the  debt 
due  to  the  plaintiff  in  error,  leaving  a  bal- 
ance at  that  time  due  to  it  of  $4,000,  but  in- 
creasing their  own  aggregate  unsecured  in- 
debtedness in  the  sum  of  $21,722;  the  same 
consisting  of  loan  of  $15,000  made  on  Decem- 
ber 18.  1895,  and  $6,722  in  addition  thereto. 
The  plaintiff  in  error  being  informed  by  its 
friend,  Mr.  Martin,  of  all  the  steps  taken 
by  the  new  management  from  the  beginning 
to  the  end,  found  no  fault  until  the  chattel 
mortgage  and  deed  of  trust  were  executed  on 
November  20,  1897.  This,  Mr.  Martin  says, 
it  complained  of,  saying  "it  ought  to  have 
been  secured,  along  with  the  balance  of 
them,  by  mortgage."  Plaintiff  in  error  aft- 
erwards, and  on  December  20,  1897,  insti- 
tuted a  suit  by  attachment  in  the  circuit 
coufft  of  the  United  States  for  the  western 
district  of  Missouri  against  the  mercantile 
company  to  recover  the  balance  of  $4,000 
and  interest  then  remaining  due  it,  and 
caused  Hugh  C.  Ward  and  Thomas  K.  Burn- 
ham,  the  defendants  in  error,  to  be  sum- 
moned as  garnishees.  Interrogatories  hav- 
ing been  duly  filed,  the  garnishees  made  an- 
swer in  effect  denying  that  they  had  in  their 
possession  any  money  or  property  belonging 
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to  tibie  merouiiile  oompany;  admitting 
the  execution  and  delivery  to  th^m  of 
the  chattel  mortgage  and  deed  oif  truat 
of  date  November  26,  1897;  reciting 
the  trust  created  by  the  instruments,  al- 
ie4«ay  reiened  xaj;  and  atatdng  that  in  the 
exeknitdoii  of  the  trust  thereby  created  they 
sold  the  major  portion  of  the  property  cou- 
veyed  to  them,  and  then  had  in  their  posses- 
sion, oi  the  proceeds  off  9uch  sale,  $8,572.92, 
besides  soDie  notes  and  accounts,  and  that 
they  held  the  same  to  be  paid  over  to  the 
Metropolitan  Bank,  Providenoe  Bank,  and 
Levy  k  Bros.,  the  beneficiaries  in  the  chat- 
tel mortgage  and  deed  of  trust.  Plaintiff  in 
error,  aftoi*  having  secured  judgment 
against  the  meroantile  company  in  the  at- 
tachment suit  for  the  sum  of  $4,197.32,  pur- 
suant to  the  praotice  under  the  statutes  of 
Missouri,  filed  its  denial  of  the  garnishees' 
answer,  setting  forth,  in  substance,  that  the 
chattel  mortgage  and  deed  of  trust  were  not 
executed  by  the  mercantile  company;  that 
W.  C.  Glass,  who  purported  to  execute  the 
same^as  the  vice  president  of  the  company, 
had  m>  right  or  authority  by  virtue  of  any 
action  of  the  board  of  directors  of  the  com- 
pany to  execute  the  eame, — and  after  detail- 
ing the  facte  hereinbefore  stated,  and  freely 
characterizing  each  of  them  as  fraudulent 
in  their  purpose  and  effect,  alleged  that  the 
chattel  mortgage  and  deed  of  truat  under 
which  the  garnishees  claimed  to  hold  the 
property  oi  the  mercantile  company  were  ex- 
ecuted by  it  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  mercantile  com- 
pany, and  were  therefore  null  and  void.  The 
case  came  on  for  a  hearing  on  the  issue  so 
made,  and  at  the  oonclusion  of  the  evidence 
offefred  by  plaintiff  in  error,  who  was  the 
plaintiff  below,  the  court,  on  motdon  of  the 
garnishees,  which  although  somewhait  doubt- 
ful in  its  oharaoter,  we  will  for  the  purposes 
of  this  case  treat  as  a  demurrer  to  the  evi- 
dence, sustained  the  same,  and  rendered  a 
judgment  in  favor  of  the  garnishees.  To 
reverse  this  judgment  a  writ  of  error  was 
duly  prosecuted  to  this  courts 

Arsrued  before  Sanhom  and  Thayer,  Cir- 
cuit  Judgefl.  and  Adams,  District  Judge. 

Meftsrs.  Henry*  G.  Solomon,  Benjamin 
F.  Wollman,  and  Armwell  L.  Cooper  for 
plaintiff  in  error. 

Messrs.  Herbert  S.  Hadley,  HnK^  G. 
Ward,  and  Frank  Haserman,  for  defend- 
ants in  error: 

The  Martin-Perrin  Mercantile  Company 
was  a  party  defendant  interested  in  this 
controversy  because,  if  a  judgment  goes 
against  the  trustees,  its  assets  to  that  ex- 
tent are  appropriated.  Even  if  in  default, 
it  should  have  been  made  a  party  to  the 
proceedings  in  this  court,  and  without  it  here 
there  can  be  no  review. 

American  Loa/n  d  T.  Co.  v.  Clark,  27  C. 
C.  A.  522,  40  U.  S.  App.  671,  83  Fed.  230; 
Railroad  Equipment  Co.  y.  Southern  R.  Co. 
34  C.  C.  A.  519,  92  Fed.  541 ;  Gra/nd  Island 
d  W.  C.  R.  Co,  v.  Sweeney,  43  C.  C.  A.  255, 
103  Fed.  342;  Humes  v.  Third  Nat,  Bank, 
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4  C.  C.  A.  668,  13  U.  S.  App.  86,  54  Fed. 
917. 

An  insolvent  corporation  has  a  perfect 
right  to  give  a  mortgage  or  deed  of  trust  on 
its  property  to  directors  who  are  creditors  of 
such  corporation,  pi'X)vided  such  directors  act 
honestly. 

Schufeldt  V.  Smith,  131  Mo.  280,  29  L.  R. 
A.  830,  31  8.  W.  1039;  Butler  v.  Harrison 
Land  d  Min.  Co,  139  Mo.  467,  41  S.  W.  234; 
Broivn  v.  Grand  Rapids  Parlor  Furniture 
Co.  22  L.  R.  A.  817,  7  C.  C.  A.  225,  16  U.  S. 
App.  221,  58  Fed.  286;  Hollins  v.  BrierfUld 
Coal  d  I,  Co.  150  U.  S.  372,  37  L.  ed.  1114, 
14  Sup.  Ct.  Rep.  127 ;  Sanford  Fork  d  Tool 
Co,  V.  Hoy)e,  B,  d  Co,  157  U.  S.  312,  39L.ed. 
713,  15  Sup.  Ot.  Rep.  621;  Smith  v.  Craft, 
123  U.  S.  436,  31  L.  ed.  267,  8  Sup.  Ct.  Rep. 
196;  Marquese  v.  Felsenthal,  58  Ark.  293, 
24  S.  W.  493. 

Adams,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  chief  question  for  our  determination 
is  whether  there  was  any  substantial  evi- 
dence to  support  the  issue  radaed  by  plain- 
tiff in  error  in  the  garnishment  case.  The 
denial  setting  forth  the  facts  relied  upon  to 
avoid  the  chattel  mortgage  and  deed  of 
trust,  and  the  brief  and  argument  of  counsel 
for  plaintiff  in  error  in  treating  of  the  facts 
of  the  case,  abound  in  general  statements  of 
fraud  and  fraudulent  intent;  but  a  careful 
and  considerate  examination  of  all  the  evi- 
dence discloses  substantially  the  facts  re- 
cited in  the  foregoing  statement^  and  those 
only.  It  cannot  be  true  that  there  was  any 
actual  fraudulent  intent  or  purpose  on  the 

girt  of  the  Metropolitan  and  Providence 
anks  or  Levy  &  Bros,  in  the  transaction 
complained  of.  Lt  is  strenuously  argued 
that,  securing  the  control  and  management 
of  the  mercantile  company  by  their  repre- 
sentatives, the  banks  and  Levy  &  Bros,  put 
themselves  in  position  to  secure  a  preference 
by  the  execution  of  the  chattel  mortgage  and 
deed  of  trust  in  question.  This  result  may 
have  followed,  but  all  the  testimony  and 
proof  in  the  case  satisfy  us  that  no  such 
purpose  was  originally  contemplated  by 
them.  Nor  was  any  such  purpose  contem- 
plated by  them  at  the  time  they  loaned  the 
$15,000,  on  December  18,  1895.  They  did 
not  engage  in  the  liquor  business  as  a  per- 
manent venture,  but,  representing  all  the 
unsecured  creditors  except  plaintiff  in  error, 
and  discovering  that  the  condition  of  the 
business  of  the  mercantile  company  was  such 
as  required  a  new  management  in  order  to 
insure  the  payment  of  the  unsecured  debts, 
they,  being  at  that  time  owners  of  all  the 
preferred  stock  of  the  mercantile  oompany, 
secured,  by  Uie  voluntary  action  of  the  own- 
ers of  the  common  stock,  a  controlling  inter- 
e»t  in  the  same,  and  with  the  full  co-opera- 
tion of  the  president  of  the  company,  and 
with  the  full  kno<wledge  and  acquiescence  of 
plaintiff  in  error,  proceeded  to  edoct  direct- 
ors satisfactory  to  themselves,  and  to  take 
charge  of  the  business.  They  conducted  it 
for  a  period  of  about  two  and  one  half  years, 
loaned  money  to  the  company  without  secur- 


1901. 


American  ExcHAMes  Nat.  Bahx  t.  Wabd. 


Ity,  and,  bo  far  as  the  reoord  diadoees, 
transacted  the  buaness  openly  and  fairly, 
and  with  the  single  end  in  view  of  securing 
the  payment  of  their  own  debta,  and  that  of 
the  plaintiff  in  error  as  well.  Without  re- 
ducing their  aggregate  demands  at  all,  but 
increasing  them  in  the  sum  of  $21,722,  they 
actually  paid  plaintiff  in  error  one  third  of 
its  demand.  M  laat,  by  reasoiQ  of  an  unpre- 
cedented cmd  unexpected  decline  in  the  value 
of  a.  Jarge  stock  of  whisky  on  hand,  they 
were  forced  to  ahandon  their  original  under- 
taking. The  record  discloses  no  new  credit- 
ors whose  dciiiaiMis  were  created  during  the 
period  of  their  management.  Presump- 
tively, none  existed  at  the  tame  they  dosed 
the  business.  In  this  condition  of  things 
the  mortgage  ajid  deed  of  trust  complained 
of  by  plaintiff  in  error  were  exeeuted.  Fdr 
the  purposes  of  this  case  it  may  be  conceded 
that  Idle  directors  and  vice  president  of  the 
mercantile  company,  who  authorized  and  ex- 
ecuted the  mortgage  and  deed  of  trust,  were 
Bo  the  representatives  of  the  Metropolitan 
and  Providence  Banks  and  Levy  &  Bros.,  the 
benefidaries  in  the  mortgage  and  deed  of 
trodBt,  as  to  make  their  aots  the  acts  of  the 
beneficiaries  themselves;  in  Other  words, 
that  the  legal  effect  of  the  condition  of 
things  as  it  exieted,  and  of  the  acta  done, 
was  that  the  benefidaries  in  the  naortgage 
and  deed  of  trust  were  in  full  charge  of  the 
mercantile  company,  and  that  they  caused 
the  deeds  to  be  executed  to  secure  their  own 
demands  against  the  mercantile  company. 
Are  the  deeds  so  executed  voidable  at  the  in- 
vtaitos  of  the  plaintiff  in  error  ?  This  is  the 
question  now  to  be  answered.  Notwith- 
standing a  contnuriety  of  opinion  on  the  sub- 
ject, it  IS  now,  we  think,  efftahlished  by  per- 
suasive and  controlling  authority  that  the 
injsolvency  of  a  oorporation  does  not  ipso 
facto  transform  ito  assets  into  a  trust  fund 
for  the  equal  benefit  of  its  creditors.  This 
condusion  is  reached  in  a  number  of  deci- 
saoos  by  the  supreme  court  of  Missouri,  in 
which  etate  the  transactions  involved  in  this 
suit  occurred.  Alter ger  v.  National  Dank 
of  Commerce,  123  Mo.  313,  27  S.  W.  667; 
aiarens  v.  Cook  Drug  Co.  128  Mo.  341,  30 
S.  W.  1025;  Schufeldt  v.  8mith,  131  Mo. 
280,  29  L.  R.  A.  830.  31  S.  W.  1039.  The 
same  condusion  is  reached  by  the  supreme 
oourt  of  Minnesota  in  the  case  of  flospea  v. 
Narthicestem  Mfg.  d  Car  Co.  48  Mi<nn.  174, 
15  L.  R.  A.  470,  60  N.  W.  1117,  and  by  the 
Supreme  Court  of  the  United  States  in  Fogg 
v.  Blair,  133  U.  S.  534,  641,  33  L.  ed.  721, 
10  Sup.  C't.  Rep.  338,  and  in  Hollina  v.  Brier- 
field  Coal  d  L  Co.  150  U.  S.  371,  37  L.  ed. 
1113,  14  Sup.  Ct.  Rep.  127.  In  the  latter 
ease  the  court,  after  reviewing  the  authori- 
ties bearing  directly  and  indirectly  on  the 
status  of  the  property  of  oorporations  after 
they  become  insolvent,  concludes  that  the 
only  trust  attached  to  such  property  is  in 
the  administration  of  the  assets  after  pos- 
session is  taken  by  a  court  of  equity,  and  is 
not  a  trust  attached  to  the  property ,as  such, 
for  the  direct  benefit  of  either  creditor  or 
stockholder.  Such  bdng  the  law,  it  f<^lows 
thttt  an  insolvent  eorponbtion  may,  in  the 
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exercise  of  ita  fus  diaponendi,  prefer  one 
creditor  to  another.  The  remaining  quea^ 
tion  is  whether  it  may  prefer  ite  own  direct- 
ors, if  they  hapf>en  to  be  creditors. 

The  relation  of  directors  to  thdr  corpora^- 
tjon  is  undoubtedly  that  of  agents  to  prin- 
cipal. As  such,  they  are  charged  with  the 
duty  of  serving  their  principal  faithfully, 
and  with  an  eye  single  to  its  best  interests. 
Thdr  own  personal  wdfare  must  at  all  times 
be  subservient  to  that  of  thdr  principaL 
But  this  obligation  ought  not  to  be  an  in- 
superable barrier  to  the  performance  of  their 
duty.  Many  cases  may  arise,  and  the  one 
now  under  consideration  fairly  illustrates 
them,  in  which,  by  reason  of  the  finandal 
condition  of  thdr  prindpal,  it  becomes  im- 
possible to  borrow  money  from  outsiders, 
and  when  a  timely  loan  or  forbearance  in 
the  enforcement  of  demands  may  bridge  it 
over  and  start  it  on  a  successful  career.  The 
directors,  of  all  others,  best  know  the  condi- 
tions and  circumstances,  and  may  be  the 
only  ones  from  whom  auccor  can  come.  To 
say  that  they  are  so  bound  by  a  strict  nde 
prohibiting  contracting  with  themselves  as 
to  foreclose  Ihe  possibility  of  eecusring  Siid 
is,  in  our  opinion,  carrying  the  rule  bevond 
its  reason.  If  they  may  contract  with  tnem- 
bdvee,  ohviously  they  may  thereby  entitle 
themsdvee  to  all  the  inddents  to  such  con- 
tract, and  among  them  is  the  right  to  resort 
to  all  legal  methods  of  securing  the  payment 
of  their  demands.  This  last-mentioned 
right,  as  said  in  Duncomh  v.  New  York,  E. 
d  N.  R.  Co.  84  N.  Y.  190,  is  equally  trus 
whether  the  pledge  be  taken  for  a  present  or 
precedent  debt.  The  temptations  to  self-ag- 
grandi/ement  and  dishonesty  are,  of  course, 
great,  and  reijuire  the  utmost  good  faith  on 
the  part  of  directors,  and  subject  them  and 
all  their  acts  to  the  most  rigid  scrutiny. 
Their  rdations  to  the  corporations  are  of 
that  intimate  and  fiduciary  character  that 
they  are  very  properly  held,  whenever  their 
acts  arc  questioned,  to  assume  the  burden  of 
proving  their  absolute  good  faith  and  the 
perfpct  justice  of  thdr  demands.  The  fol- 
lowing authorities  sustain  the  principles 
just  aunounc€>d:  Foster  v.  Mullanphy  Plan" 
ing  Mill  Co.  92  Mo.  79,  4  S.  W.  260;  8chu^ 
fe'ldt  V.  Smith,  131  Mo.  280,  29  L.  R.  A.  830, 
31  S.  W.  1030;  Butler  v.  Harrison  LaM  d 
Min.  Co.  139  Mo.  467,  41  S.  W.  234;  Garrett 
V.  Burlington  Plow  Co.  70  Iowa,  697,  59  Aul 
Rep.  461,  29  S.  W.  395;  Duncomh  v.  New 
^ork,  B.  d  N.  R.  Co.  84  N.  Y.  190;  Harts  v. 
Brotcn,  77  111.  226;  Stratton  v.  Allen,  16  N. 
J.  Eq.  229;  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  d  Lumber  Co.  90  Mich.  345,  51  N.  W. 
512. 

In  Broirm  v.  €hrand  Rapids  Parlor  Furni- 
ture Co.  22  L.  R.  A.  817,  823,  7  C.  C.  A.  225, 
231,  16  U.  S.  App.  221,  232,  58  Fed.  286, 
292,  Judge  Taft,  speaking  for  the  court  of 
appeals  for  the  sixth  circuit  on  this  general 
subject,  after  reviewing  the  cases,  says: 
"Several  cases  have  been  cited,  some  of  them 
decisions  of  circuit  courts  of  the  United 
States,  in  which  it  has  been  hdd  that,  whils 
it  is  lawful  for  a  corporation  to  prefer  cred- 
itors, it  is  not  equdtable  or  permissible  for 
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directors  of  a  corporeutaon  to  prefer  tbem- 
■elvee,  evea  if  they  are  bona  fide  crediftors, 
beoause  they  are  truerteee.  It  may  be  con- 
ceded that  the  trust  relatioa  iustifies  and 
requires  courts  of  equity  to  enibject  prefer- 
ences by  an  insolvent  corporation  of  ite  own 
directors  to  the  closest  scrutiny,  and  places 
tohe  burden  upon  the  preferred  direotor  of 
showing  beyond  question  that  he  had  a  bona 
fide  debt  against  the  corporation;  but  we 
do  not  see  why,  if  a  corporation  nuiy  pre- 
fer one  oi'editor  over  others,  it  may  not  pre- 
fer a  director  who  is  a  bona  fide  creditor. 
Preferences  ore  not  based  on  any  equitable 
principle.  They  go  by  favor,  and  as  an  in- 
dividual may  prefer,  among  his  creditors, 
his  friends  and  relatives,  so  a  corporation 
may  prefer  its  friends." 

In  the  case  of  Oould  v.  Little  Rock,  M.  R, 
d  T,  R,  Co.  52  Fed.  080,  Judge  Caldwell  had 
occasion  to  review  the  authorities  on  this 
subject,  and  concludes  as  follows:  "The 
corporation  is  undei*  the  same  obligation  to 
pay  a  jExma  fide  debt  due  to  one  of  its  direct- 
ors end  stockholders  that  it  is  to  pay  a  debt 
due  to  a  stranger,  and  a  security  given  for 
a  debt  due  to  a  director  and  stockholder  is 
as  valid  as  a  security  gfiven  to  any  other 
creditor.  The  doctrine  established  by  the 
beet  oonsidered  cases  and  by  the  decisions  of 
the  Supreme  Court  of  the  United  States  is 
that  the  mere  fact  that  the  creditors  of  a 
oorpofation  axe  directors  and  stockholders 
does  not  prevent  their  taking  security  to 
themselves  as  individuals  to  secure  a  bona 
fide  loan  of  money  previously  made  to  such 
oorporation,  and  used  by  it  in  conducting  its 
legitimate  corporate  business." 

The  Supreme  Court  of  the  United  States, 
in  Richardson  v.  Oreen,  133  U.  S.  30,  sub 
nom.  Washhum  v.  Oreenf  33  L.  ed.  516,  10 
Sup.  Ct.  Rep.  280,  in  treating  of  the  subject 
in  nand,  rays:  "Undoubtedly  his  [Richard- 
son's] relation  as  a  director  and  officer  or  as 
a  stockholder  of  the  company  does  not  pre- 
clude him  from  entering  into  contracts  with 
it,  making  loans  to  it,  and  taking  its  bonds 
OS  oollateral  seourity;  but  courts  of  equity 
regard  suoh  peraonal  transactions  of  a  party 
in  either  of  these  positions,  not,  perhaps, 
with  distrust,  but  with  a  large  measure  of 
watchful  care,  and  unless  satisfied  by  the 
proof  that  the  transaction  was  entered  into 
m  good  faitli,  with  a  view  to  tihe  benefit  of 
the  convpajiy  as  well  as  of  its  creditors,  and 
not  solely  with  a  view  to  his  own  benefit, 
they  refuse  to  lend  their  aid  to  its  enforce- 
ment." See  aJso  Tidn-IAck  Oil  Co,  v.  Mar- 
bury,  91  U.  S.  587,  23  L.  ed.  328. 

The  fa<?bs  of  the  case  now  under  consider- 
ation brin^  the  banks'  and  Levy  &  Bros.* 
demands  fully  within  the  most  stringent 
rule  announced  in  tJie  foregoing  authorities. 
Their  demands,  for  which  they  took  security 
upon  the  property  of  the  mercantile  com- 
pany, were  not  only  just  and  legal,  but,  in 
our  opinion,  highly  meritorious.  They  had 
not  only  forborne  to  assert  them  for  a  long 
period  of  time,  but  had  advanced  a  large 
amount  of  money  in  the  earnest  and  honest 
effort  to  extricate  the  mercantile  company 
from  its  difficulties.  They  had  not  injured 
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the  plaintiff  in  error,  but  had  materially  im- 
proved its  condition.  No  others  are  com- 
plaining, and,  in  our  opinion,  the  plaintiff  in 
error  has  no  ground  for  so  doing. 

Counsel  for  plaintiff  in  error  insist  most 
strenuously  that  the  evidence  discloses  a  se- 
cret manipulation  of  the  property  of  the 
mercantile  company  by  the  banks  and  Levy 
&  Bros.,  with  the  intent  and  purpose  of 
fraudulently  converting  it  to  their  own  use, 
while  they,  under  tJie  guise  of  conducting 
the  business  in  the  name  of  the  mercantile 
company,  lulled  the  plaintiff  in  error  and 
other  unsuspecting  creditors  into  a  sense  of 
security.  They  assume  and  assert  that  in 
the  creation  and  execution  of  the  scheme  in- 
augurated on'  March  20,  1895,  the  deliberate 
intention  was:  Firsts  that  the  scheme 
should  be  kept  secret;  second,  that  all  per- 
sons dealing  with  the  mercantile  company 
should  continue  to  believe  that  the  oorpora- 
tion was  standing  on  its  own  feet^  with  no 
change  in  its  corporate  management  or  oon- 
trol;  third,  that  fraudulent  credit  should 
thereby  be  secured.  On  these  assumptions 
they  construct  an  argument,  but  the  assump- 
tions are  not  supported  by  proof.  As  al- 
ready disclosed,  there  is  no  substantial  evi- 
dence of  secrecy  in  devising  or  executing 
the  scheme,  or  of  any  attem^  to  cause  any- 
one to  believe  that  there  was  no  change  in 
the  management  of  the  company,  and  cer- 
tainly no  evidence  of  any  attempt  to  secure 
fraudulent  credit.  The  fact  is  oonspicuous 
in  this  case  that  in  March,  1895,  there  were 
no  other  unsecured  creditors  besides  the 
banks,  Levy  &  Bros.,  and  plaintiff  in  error, 
and  there  is  no  evidence  whatsoever  that 
any  other  credit  was  after  that  desired  or  se- 
cured; and  there  is  affirmative,  uncontra- 
dicted testimony  that  the  plaintiff  in  error 
itself  was  in  no  manner  injured  by  any  of 
the  acts  of  the  banks  and  Levy  &  Bros.,  or 
their  representatives,— on  the  contrary, 
that  plaintiff  in  error  was  substantially  ben- 
efited thereby.  For  want  of  necessary  evi* 
den(*e,  therefore,  the  case  largely  relied  upon 
by  counsel  for  plaintiff  in  error  {American 
Oak  Leather  Co.  v.  United  States  Rubber 
Co.  37  C.  C.  A.  599,  96  Fed.  891,  decided  by 
the  court  of  appeals  for  the  seventh  circuit) 
has  no  application.  Not  only  is  this  true, 
but  plaintiff  in  error  has  been  deprived  of 
this  supposed  bulwark  by  the  recent  reversal 
of  the  case  by  the  Supreme  Court  of  the 
United  States.  See  United  States  Rubber 
Co.  V.  American  Oak  Leather  Co.  181  U.  8. 
434,  45  L.  ed.  938,  21  Sup.  Ct  Rep.  670.  It 
results,  therefore,  that  there  was  neither 
actual  nor  constructive  fraud  in  the  transac- 
tions complained  of. 

It  was  suggested  by  counsel  in  their  argu- 
ment that  the  chattel  mortgage  and  deed  of 
trust  were  inoperative  and  void  because  exe- 
cuted on  behalf  of  the  meroantile  company 
by  W.  C.  Glass,  the  vice  president,  instead 
of  by  tiie  president.  All  that  need  be  said 
concerning '  this  is  that  there  is  no  assign- 
ment of  error  predicated  upon  any  suoh  de- 
fective execution  of  the  instruments  in  ques- 
tion, and,  even  if  there  were,  it  would  have 
no  merit>  because,  under  the  provisions  of  8 
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982  of  the  Revised  Statutes  of  Missouri  of 
1899.  it  is  made  lawful  for  any  corporatioii 
to  convey  lands  by  deed  sealed  with  the  com- 
mon seal  of  the  corporation,  and  signed  by 
the  president^  vice  prefiident,  or  presiding 
member  or  trustee  of  the  oorporation.  That 
section  fully  warranted  the  execution  of  the 
deed  of  truat  in  question.  Section  954  of 
the  same  statutes  empowers  the  directors  to 
elect  a  president  and  appoint  a  treasurer 
aiui  secf^etary,  and  such  other  ofTioers  and 
agents  as  shall  be  prescribed  by  the  by-laws 
of  the  company.  The  by-laws,  which  are 
adopted  by  ti)e  stockholders,  determine  the 
agents  so  to  be  appointed  and  their  powers. 
The  record  shows  that  the  vice  president  was 
authorized  by  the  board  of  directors  to  exe- 
cute the  instruments,  including  the  chattel 
mortgage  in  question.  Plaintiff  in  error 
failed  to  disclose  what  powers  were  vested 
in  the  vioe  president^  and  cerbainly  failed 
to  ahoiw  that  he  waa  not  empowered  to  exe- 


cute the  infftruments.  The  burden  was  on 
it  to  make  this  showing,  if  the  facts  war- 
ranted it.  Having  failed  to  do  so,  it  will 
be  presumed  th&t  the  agent  who  might  have 
exercised  the  power  in  question  was  duly  au- 
thorized to  do  so,  and  that  he  properly  and 
lawfully  executed  the  chattel  mortgage. 

There  are  several  assignments  of  error  re> 
lating  to  the  court's  action  in  rejecting  tes- 
timony. On  a  careful  consideration  of 
them,  we  find  that  some  of  them  are  not  pre- 
dicated on  any  proper  exceptions  taken  at 
the  time  of  the  ruling.  The  others  relate  to 
the  exclusion  of  some  details  of  evidence, 
whioh,  if  material,  were  fully  oovered  by 
other  evidence  found  in  the  record. 

We  are  of  opinion  that  thei-e  was  no  sub- 
stantial evidence  to  support  the  issue  raised 
by  plaintiff  in  error  in  the  garnishment  case, 
and  no  wrong  done  to  plaintiff  in  error  in 
the  course  of  the  trial. 

The  jvdgment  must  therefore  be  affirmed. 
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PENNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

Joseph  J.  MARTIN. 
(Ill  Fed.  586,  49  C.  C.  A.  474.) 

1.  The  fact  that  a  railroad  company 
has  permitted  the  vse  of  a  path  alonir 
Ita  track  by  persons  going  to  and  from  its 
trains  does  not  Impose  upon  It  the  duty  of 
exercising  care  to  protect  from  injury  by 
passing  trains  a  persodi  using  it  to  reach  the 
station  to  interview  about  his  own  affairs  a 
passenger  expected  to  be  on  a  train  not  sched- 
nled  to  arrive  at  the  station  within  an  hour. 

S.  Neirllffenee  vrhleh  iprlll  mvlce  a  rail- 
road company  liable  for  Injuries  to 
one  near  a  passlnir  train  by  a  piece  fly- 
ing from  a  broken  brake  shoe  is  not  shown 
by  the  mere  fact  of  the  break,  where  the  shoe 
was  not  too  much  worn  for  use,  and,  so  far 
as  any  inspection  would  have  disclosed,  there 
was  nothing  which  ought  to  have  prompted 
Its  rejection,  and  there  was  nothing  to  show 
that  a  flattening  of  the  wheel  which  was  al- 
leged to  have  caused  the  fracture  could  have 
been  prevented  or  remedied  by  the  exercise  of 
ordinary  care. 

(NoYember  11,  1901.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Sta^tes  for.  the  Diatriot  of  New  Jer- 
sey to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  thought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  hy  defendant's  negligence.  Re- 
vereed. 
The  facts  are  stated  in  the  opinion. 


Argued  before  Acheson  and  Dallas,  Cir- 
cuit Judges,  and  Kirkpatricky  District 
Judge. 

Mr.  Alan  H.  Strong,  for  plaintiff  in  er- 
ror: 

The  defendant  owed  no  duty  of  care  to 
the  plaintiff. 

Deroe  v.  New  York,  0.  d  W.  R.  Co,  63 
N.  J.  L.  276,  43  Atil.  899 ;  Weldon  v.  Phila- 
delphia, W.  d  B,  R.  Co,  2  Penn.  (Del.)  11, 
43  Atl.  157 ;  Sutton  v.  Nmo  York  C.  d  H.  R, 
R.  Co.  66  N.  Y.  243;  S  Elliott,  Railroads,  }§ 
1248,  1261. 

Even  cases  which  hold  that  a  railroad 
company  is  obliged  to  exercise  care  to  avoid 
injury  to  persons  using  a  way  over  or  along 
its  track  bv  licen^se  inferred  from  long  ac- 
quiescence in  such  use  do  not  hold  the  com- 
pany liable  to  such  persons  for  merely 
negative  or  passive  negligence,  such  as  is 
involved  in  a  failure  to  inspect. 

Byrne  v.  New  York  C.  d  H.  R.  R.  Co,  104 
N.  Y.  362,  68  Am.  Rep.  512,  10  N.  E.  539; 
June  V.  Boston  d  A,  R,  Co,  153  Mass.  79, 
26  N.  E.  238;  Alabama  O,  8.  R.  Co.  v.  Linn, 
103  Ala.  134,  16  So.  508. 

Whether  or  not  the  object  of  tihe  person 
injured  was  one  in  which  the  owner  of  the 
premises  was  interested  is  of  decisive  im- 
portance in  all  the  oases,  in  determining 
whether  the  party  was  a  licensee  merely, 
or  was  invited. 

Gillis  V.  Pennsylvania  R,  Co.  59  Pa.  129, 
98  Am.  Dec.  317;  Jeffersonville,  M.  d  I.  R. 
Co.  V.  Goldsmith,  47  Ind.  43;  Burbank  v. 
Illinois  C.  R.  Co.  42  La.  Ann.  1156,  11  L.  R. 
A.  720,  8  So.  680;  Larmore  v.  Crown  Poinf 


Nora. — As  to  duty  of  railroad  company  to 
licensee  upon  footpath  near  tracic  generally,  see 
Pennsylvania  R.  Co.  v.  Hammill  (N.  J.  L.)  24 
L.  R.  A.  631. 

As  to  liability  for  injury  to  person  near  track 
ly   things  falling  or   thrown   from    train,  see 
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Doyle  V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  (Iowa) 
4  L.  R.  A.  420;  Union  P.  R.  Co.  v.  Erickson 
(Neb.)  29  L.  R.  A.  137 ;  St.  Louis.  I.  M.  &  S.  R. 
Co.  V.  Neely  (Ark.)  87  L.  R.  A.  616 ;  and  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  ▼.  Berry  (Ind.)  46 
L.  R.  A.  88. 
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Iron  Co,  101  N.  Y.  391,  64  Am.  Rep.  718, 
4  N.  E.  752. 

The  burden  of  proof  is  on  the  plaintiff  to 
establish  the  defendant's  liability,  and  this 
bui'den  is  not  supported  by  facts  which  are 
equally  consistent  with  nonliability. 

Bien  v.  Unger,  64  N.  J.  L.  506,  46  A-tl. 
593;  McGilvery  v.  "Sewark  Electric  Light 
d  P.  Co.  63  N.  J.  L.  591,  44  Atl.  637;  IVVi- 
ler  V.  McCormick,  .47  N.  J.  L.  397,  54  Am. 
Rep.  176,  1  Atl.  516;  Suhw^an  Electric  Go. 
V.  Nugent,  58  N.  J.  L.  659,  32  L.  R.  A.  700, 
34  Atl.  1069;  Houston  v.  Traphagen,  47  N. 
J.  L,.  23;  Bond  v.  Smith,  113  N.  Y.  378,  21 
N.  E.  128;  Grant  v.  Pennsylvania  d  N.  Y. 
Canal  d  R.  Co.  133  N.  Y.  657,  31  N.  E.  220; 
Ruppert  V.  Brooklyn  Heights  R.  Co.  154  N. 
Y.  00,  47  N.  E.  971;  Laidlaw  v.  Sage,  168 
N.  Y.  73,  44  L.  R.  A.  216,  52  N.  E.  679; 
Ford  V.  Anderson,  139  Pa.  261.  21  Atl.  18; 
Brunner  v.  Blaisdell  Bros.  170  Pa.  25,  32 
Atl.  607:  Clare  v.  New  York  d  N.  E.  R.  Co. 
167  Mass.  39,  44  N.  E.  1054. 

The  mere  fact  that  the  brake  shoe  broke 
is  not  sufficient,  even  to  raise  a  presumption 
of  negligence. 

Baldvcin  v.  Atla/ntic  City  R.  Co.  64  N.  J. 
L.  232,  45  Atl.  810;  Bien  v.  Unger,  64  N.  J. 
L.  596,  46  Atl.  593. 

Messrs.  Beasley  &  Walker,  for  defend- 
ant in  error: 

To  come  under  an  implied  invitation,  as 
distinguished  friwm  a  mere  lioense,  the  visi- 
tor must  come  for  a  purpose  connected  with 
the  business  in  which  the  ocoupant  is  en- 
gaged, or  which  he  permits  to  be  carried  on 
there.  There  must  at  least  be  some  mutual- 
ity in  the  subject  to  whicfh  the  business  re- 
lates, although  the  particular  thing  which 
is  the  subject  of  the  business  may  not  be 
for  the  benefit  of  the  occupant 

Elliott.  Railroads,  JH  1248,  1249;  Beach, 
Oontrib.  Neg.  §  51;  Phillips  v.  Burlington 
lAhrary  Co.  55  N.  J.  L.  307, 27  Atl.  478 ;  Dela- 
ware, L.  d  W.  R.  Co.  V.  Trautwein,  52  N.  J. 
L.  169,  7  L.  R.  A.  435,  19  Atl.  178;  Turess 
V.  Netp  York,  8,  d  W.  R.  Co.  61  N.  J.  L. 
314,  40  Atl.  614;  Delaware,  L.  d  W.  R.  Co. 
V.  ReicK  61  N.  J.  L.  635,  41  L.  R.  A.  831, 
40  Atl.  682 ;  Taylor  v.  Delaware  d  H.  Canal 
Co.  113  Pa.  162,  57  Am.  Rep.  446,  8  Atl. 
43;  Western  d  A.  R.  Co.  v.  Meigs,  74  Ga. 
«57;  Byrne  v.  New  York  C.  d  H.  R.  R.  Co. 
104  N.Y.  362,  58  Am.  Rep.  512,  10  N.  E. 
530;  Kelly  v.  Southern  Minnesota  R.  Co. 
28  Minn.  98,  9  N.  W.  588. 

Whether  the  construction  of  a  crossing 
is  an  invitation,  or  evidence  for  the  jury 
of  an  invitation,  by  the  railroad  company 
to  the  ptiblic  to  use  the  crossing  for  the 
eoovienience  of  the  public,  mu«t  be  deter- 
mined by  considering  whetiier  the  construc- 
tion was  fluch  as  reasonably  to  induce  the 
public  to  believe  that  the  crossing  was  a 
public  way. 

Murphy  v.  Boston  d  A.  R.  Co.  133  Mass. 
121;  Wright  v.  Boston  d  A.  R.  Co.  142 
Mass.  301,"  7  N.  E.  866. 

Persons  who  come  upon  the  station  prem- 
ises to  take  passage  on  the  trains,  or  to 
meet  a  friend  expected  to  arrive  on  one  of 
the  trains,  or  to  see  him  depart,  are  there 

^5  Tj.  R.  a. 


by  the  implied  invitation  of  the  company, 
and  are  not  trespassers. 

Spooner  v.  Delaware,  L.  d  W.  R.  Co.  115 
N.  Y.  22,  21  N.  E.  090 ;  McKone  v.  MicU- 
gan  C.  R.  Co.  51  Mich.  601,  47  Am.  Rep. 
596,  17  N.  VV.  74 ;  Hamilton  v.  Texas  d  P. 
R.  Co.  64  Tex.  251,  53  Am.  Rep.  756;  /«»- 
nois  C.  R.  Co.  v.  Hammer,  72  111.  347 ;  East 
Tennessee,  V.  d  0.  R.  Co.  v.  Watson,  94 
Ala.  634,  10  So.  228:  Watson  v.  Oxanna 
Land  Co.  92  Ala.  320,  8  So.  770;  Langwn  v. 
St.  Louis,  I.  M.  d  8.  R.  Co.  72  Mo.  392; 
Pierce,  Railroads,  p.  275;  Tobin  v.  Port- 
land, 8.  d  P.  R.  Co.  59  Me.  183,  8  Am.  Rep. 
415;  Barrett  v.  Black,  66  Me.  498,  96  Am. 
Dec.  497. 

Railroad  companies  are  bound  to  keep  in 
a  safe  condition  all  portions  of  their  sta* 
tions  and  grounds,  and  approaches  thereto, 
which  the  public  naturally  use  in  passing 
to  and  from  the  cars. 

Green  v.  Pennsylvania  R.  Co.  36  Fed.  66; 
Philadelphia  d  R.  R.  Co.  v.  Young,  33  C.  C. 
A.  251,  62  U.  S.  App.  429,  90  Fed.  709. 

Dallas,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiff  (below)  sued  to  recover 
damages  for  personal  hurt,  which  (as  he 
daimed  and  we  may  assume)  was  inflicted 
upon  him  by  a  piece  of  iron,  part  of  a  brake 
shoe,  which  was  projected  from  one  of  the 
cars  of  a  rapidly  moving  train  of  the  de- 
fendant (below)  and  struck  the  plaintiff, 
who  was  walking  alongside  the  track.  It 
has  been  properly  conceded  that,  if  the  case 
should  have  been  submitted  to  the  jury  nt 
all,  the  instructions  which  accompanied  its 
submission  would  not  have  been  open  to 
criticism;  but  the  learned  trial  judge  was 
asked  to  direct  a  verdict  for  the  defendant, 
and  his  refusal  to  do  so  is  here  assigned  for 
error.  Consequently,  the  question  now  for 
decision  is,  Was  there  any  evidence  to  sus- 
tain the  verdict,  which  wus  in  fact,  and  by 
allowance  of  tde  court,  rendered  for  the 
plaintifT?  Or,  to  state  it  with  more  partic- 
ularity, was  there  any  evidence  to  support 
the  findings  which  were  in  law  essential  to 
warrant  that  verdict,  rtar.,  (1)  that  the  de- 
fendant owed  the  plaintiff  a  duty  of  care, 
and  (2)  that  that  duty,  if  owing,  had  not 
been  discharged? 

1.  The  plaintiff  was  employed  in  the 
Equitable  Pottery,  from  a  gate  of  which 
there  was  a  path  upon  the  defendant's  right 
of  way,  running  alongside  the  rails  for  a 
considerable  distance  to  a  station  platform, 
and  thence  over  that  platform  to  a  public 
street  in  the  city  of  Trenton,  called  "lAlor 
street,"  which  eidjodned  the  station  and 
crossed  the  track  at,  or  nearly  at,  right 
angles  therewith.  This  p&tb  had  for  a  long 
time,  without  objection  by  the  railroad 
company,  been  used  by  the  employees  of  the 
pottery  in  going  to  and  from  their  work. 
Tlie  plaintiff  was  walking  upon  it  at  the 
time  of  the  accident,  and,  if  he  had  then 
been  going  to  his  home,  he  would  have  been, 
thoiu^  not  a  trespasser,  a  licensee  simply, 
to  whom  the  defendant  would  not  have  been 
liable,  except  for  wanton  or  intentional  in- 
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jury.  But  there  wae  evidence  tha.t  this 
path  had  been  also  used,  wifth  th«  compa- 
ny's acquiescence,  as  a  way  to  and  from  its 
station,  by  persons  taking  or  leaving  trains 
at  thaJt  point;  and  the  plaintiff  testified 
that  upon  the  ocoasion  in  question  he  was 
going  to  the  sta/tion  to  await  the  arrival 
of  a  passenger  by  a  train  which  was  due 
there  about  an  hour  later.  He  said:  "I 
was  going  there  to  met  a  friend  of  mine  on 
some  business.  ...  I  did  not  make  any 
appointment  with  him,  but  I  wanrted  to  see 
him  on  particular  business.  .  .  .  X 
wanted  to  see  Mr.  Bdstow  for  the  puirpose  oi 
g€sttmg  some  piioes  of  saggers  by  hdm." 

This  testimony  was  adduced  to  maintain 
the  plaintiff's  theory  that  he  was  upon  the 
defendant's  property,  not  by  sufferance 
merely,  but  by  its  implied  invitation,  and 
that  therefore  the  company's  relation  to 
him  was  such  as  entitled  him  to  the  exer- 
cise of  care  upon  its  part.  We,  however, 
are  of  opinion  that,  assuming  the  truthful- 
ness of  the  testimony,  the  facts  shown  by 
it  do  not  admit  of  the  inferenoe  which 
the  jury  was  permitted  to  deduce  from 
them.  The  learned  judge  in  his  charge 
said:  "Xow,  then,  if  you  come  to  the  con- 
clusion that  he  was  on  his  way  across  the 
land  of  the  defendant  by  the  implied  invita- 
tion of  the  defendant,-  for  a  purpose  con- 
nected with  the  business  of  the  railroad 
company,  then  you  have  to  consider  a  still 
furt'ier  question  [the  question  of  negli- 
gpTic-e]."  . 

We  ai^ee  that,  if  there  had  been  any  evi- 
dence from  which  the  conclusion  that  the 
plaintiff  \vsla  on  the  deifendanft's  land  by  its 
implied  invitation  could  have  been  legiti- 
mately reached,  this  instruction  would  have 
been  unobjectionable;  but,  as  we  have  said, 
we  are  of  opiDion  that  such  conclusion  weus 
legally  impossible  upon  any  view  which 
could  reasonably  be  taken  of  the  facts 
shown,  and  therefore  we  think  that  the  per- 
emptory instruction  which  was  requested 
ought  to  have  been  given.  Had  the  plain- 
tiff been  upon  the  ple)tform,  e/t  or  aibout  tihe 
time  for  the  arrival  of  a  train,  for  the  pur- 
pone  of  meeting  a  passenger  to*  arrive  by 
that  train,  it  may  be  that  his  motive  or  rea- 
son for  desiring  such  meeting  would  not 
have  been  a  material  subject  of  inquiry.  In 
Oillis  V.  Pennsylvania  R.  Co.  59  Pa.  143,  98 
Am.  Dec.  .321,  it  was  said:  ''Had  it  been 
the  hour  for  the  arrival  or  departure  of  a 
train,  and  he  had  gone  there  to  welcome  a 
com  in  <^  or  speed  a  parting  g^est,  it  might 
very  well  be  contended  that  he  was  there  by 
authority  of  the  defendants,  as  much  as  if 
he  was  actually  a  passenger." 

But,  assuming,  without  now  deciding, 
that  one  who  goes  to  a  frailroad  station,  at 
or  near  the  hour  for  the  arrival  of  a  train, 
to  meet  a  passenger,  is,  without  regard  to 
his  inducing  purpose,  there  by  invitation  to 
be  implied  from  a  general  and  allowed  cus- 
tom, still  the  facts  of  this  case  are  pecu- 
liar and  distinguishing.  The  plaintiff  was 
upon  the  defendant's  right  of  way,  as  were 
several  others  of  the  pottery  workmen  who 
were  admittedly  but  licensees;  and  it  is  he 
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who  sets  up  the  object  he  had  in  view,  as 
taking  him  out  of  that  category  and  author- 
izing him  to  be  there  as  much  as  if  he  had 
been    actually    a    passenger.    But   he   was 
where  even  one  who  purposed  to  become  a 
passenger  would  not,  at  the  time  €atd  under 
the    circumstances,    have   been    entitled    to 
protection.    The   defendant  was   under   no 
obligation  to  exercise  especial  care  respect- 
ing this  partioular  part  of  its  iroadhed  be- 
yond what  was  requisite  <tx>  avoid  injury  to 
those  whose  use  oif  it  was  that  which  had 
been    sanctioned.     Its   acquiescence    in    the 
adoption  of  the  adjacent  path  by   passen- 
gers, as  a  means  of  going  to  and  from  the 
Lalor  street  sttution,  did  not  impose  upon 
it  a  duty  to  regard  the  condition  of  all  cars 
which   might    pass   near    it   at   any   time, 
without  reference  to  the  hours  for  tibe  arri- 
val and  departure  of  its  trains  at  or  from 
Lalor  street.     It  was  not  botind  to  take  pre- 
caution for  its  safety,  except  when  the  au- 
thorized use  could  properly  be  made  of  it, 
and   might   reasonably   be  anticipated.    In 
allowing  passengers  to  go  by  this  path  to 
trains  ready  or  about  to  become  ready  to 
recedve  them,  the  company  did  not  invite 
anyone,  even  when  intending  to  ultimately 
become  a  passenger,  and,  a  fortiori  if  not 
so   intending,   to   go  by    thait   way,   or   by 
any    other,     to     its    station    .long    before 
train     time,     in     order     that     he     might 
loiter  there  for  an  hour  or  more  to  await 
an   interview  with  a  third  person  upon  a 
subject  with  which  the  company  was  not  in 
the  least  concerned.     Such  a  use  can  in  no 
way    be    connected    with    the    purposes    for 
which   the  station   was  constructed.     It  is 
not  a  use  which  passengers  usually  make,  or 
are  impliedly  invited  to  make,  of  it.     The 
purpose  is  solely  that  of  the  particular  user, 
and  consequently  he  is,  at  most,  but  a  li- 
censee, to  whom  the  company  owes  no  duty 
but  such  as  pertains  to  that  voluntarily  as- 
sumed relation.     Oillis  v.  Pennsylvania  R. 
Oo.  59  Pa.   129.  98  Am.  Dec  317;    Cindn- 
nati,  H,  d  D.  R.  Oo.  v.  AKer,  64  Ohio  St. 
183,  60  N.  E.   205.     As  was  said   in  Bar- 
greaves  V.  Deacon,  25  Mich.  1   (quoted  with 
approval    in    Baltimore    d    0.    R.    Oo.    v. 
Schwindling,    101    Pa.    263,    47    Am.    Rep. 
709)  :     "We  have  found  no  support  for  any 
rule   which   would   protect  those    .     .     . 
who   go   where  they   are   not   invited,   but 
merely    with   express   or    tacit    permission, 
from  curiosity  or  motives  of  private  con- 
venience, in  no  way  connected   with   busi- 
ness or  other  relations  with  the  occupant." 
2.  If  the  existence  of  the  duty  alleged  to 
have  been  owing  by  the  defendant  -to  the 
plaintiff  had  been  established,  yet  the  issue 
as  to  defendant's  negligence  should,  in  our 
opinion,    have    been    withdrawn    from    the 
jury.     It  is   undoubtedly  true  that   in   ac- 
tions like  this  the  question  of  negligence  is 
ordinarily  for   the  jury,   under   proper  di- 
rection.    But  H  is  too  well  settled  for  con- 
troversy that  when  the  evidence  is  so  con- 
clusive that  the  court,  in  the  exercise  of  a 
sound    judicial    discretion,    would    be    com- 
pelled to  set  aside  a  verdict  in  opposition 
to  it,  the  trial  judge  not  only  may,  but 
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should,  when  requested,  give  binding  in- 
structions; and  the  present  case,  we  uiink, 
plainly  called  for  the  a{^lication  of  this 
rule.  The  brake  shoe,  a  part  of  which 
struck  the  plaintiff,  wns  not  too  much  worn 
for  vse,  ana,  so  far  as  any  inspection  would 
have  disclosed,  there  was  nothing  which 
ought  to  have  prompted  its  rejection.  A 
slight  flaw  in  the  iron  became  apparent  aft- 
er it  broke,  but  could  not  have  been  previ- 
ously observed.  These  facts  were  not  con- 
troverted. On  the  contrary,  the  plaintiff 
tried  his  case  upon  the  theory  that  the  frac- 
ture of  the  brake  shoe  was  caused  by  a  flat- 
tened  wheel,  and  to  sustain  this  theory  he 
produced  but  a  single  witness,  who  testified 
that  it  was  his  opinion  that  the  breaking  of 
the  shoe  was  due  to  that  oauee.  He  also 
testified  that  a  flattening  of  "about  half  an 
inch  in  the  center"  might  produce  such  a 
fracture;  that  a  wheel  might  become  flat- 
tened to  that  extent  in  running  1  mile,  and 
that  "it  would  make  the  wheel  go  thud, 
thud,  .  .  .  every  time  it  revolved 
aroimd,"  which  "would  be  quite  a  notice- 
able thing."  This  is  the  substance  of  all 
the  evidence  which  the  plaintiff  produced 
upon  the  question  of  negligence,  and  we 
strongly  incline  to  the  opinion  that,  if  a 
judgment  of  nonsuit  had  been  entered,  the 
case  would  have  been  properly  disposed  of; 
for  it  had  not  been  made  tp  appear  that 
the  railroad  company  had  omittad  any  pre- 
caution which  it  ought  to  have  taken,  or 
that  by  the  exercise  of  ordinary  care  the 
flattening  of  a  wheel  oould  have  been  either 
prevented  or  remedied  while  the  train  was 
running  between  stations  situated  more 
than  a  mile  apart. 
I'he  action  of  the  court  below  in  over- 


ruling the  nonsuit  is,  however,  not  subject 
to  review.  The  only  speciflcation  to  be 
dealt  with  is  that  which  alleges  that  the 
oourt  erred  in  refusing  the  motion  of  the 
defendant  to  direct  a  verdict  in  its  favor, 
and  under  that  specification  all  the  evi- 
denoe, — ^as  well  that  adduced  by  the  de- 
fendant as  by  the  plaintiff, — ^is  for  consid- 
eration; and  that  which  wus  presented  on 
behalf  of  the  defendant,  and  in  no  way  met 
or  answered  on  behalf  of  the  plaintiff,  abso- 
lutely refutes  his  charge  of  negligence.  It 
shoMTs  that  the  cars  which  composed  the 
train  in  question  were  in  Camden  for  about 
four  hours  before  they  started  for  Trenton; 
that  the  company  bad  an  established  sys- 
tem of  inspection,  the  reasonable  adequacy 
of  whidi  seems  to  be  unquestionable,  and  at 
all  events  was  not  impugned.  In  pursuance 
of  this  system,  and  during  the  time  that 
the  car  to  which  this  brake  shoe  was  at- 
tached was  at  Camden,  it  was  several  times 
inspected,  and  at  each  inspection  the  wheels, 
brske  shoe,  etc.,  were  examined,  and  no  flat 
wheel,  or  defect  in  the  shoe,  was  discovered. 
Moreover,  the  engineer  and  the  conductor 
of  the  train  testified  that  they  listen  for 
fiat  wheels,  and  can  hear  the  noise  they 
make,  but  that  they  did  not  discover  the 
presence  of  any  such  wheel  upon  that  train 
on  that  day. 

There  was  other  testimony  tending  to 
prove  due  care,  but  it  is  unnecessary  to 
refer  to  it.  It  is  enough  to  say  Idiat  we 
have  found  no  evidence  whatever  of  any 
negligence  on  the  part  of  the  defendant, 
and  it  follows  that  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed,  and  it  is  so 
ordered. 
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INDEPENDENT   SCHOOL  DISTRICT  OF 
SIOUX  CITY,  Plff,  in  Err^ 

V. 

Robert  REW. 
(Ill  Fed.  1,  49  C.  C.  A.  198.) 

*1.  A  national  court  la  not  deprived  of 
Inrliidlctlon  of  causes  of  action  of  which 
it  Is  authorized  to  take  cognizance,  by  the 
fact  that  the  plaintiff  Joins  with  them  in  the 
same  action  and  petition  other  causes  of 
which  it  can  take  no  jurisdiction. 

S.  A  national  court  may  have  Inrladle- 
tlon  off  causes  of  action  upon  coupon* 
made  by  a  municipal  corporation  snd  payable 
to  bearer,  although  the  original  holders  could 
not  have  maintained  actions  upon  them :  and 
the  fact  that  causes  of  action  upon  bonds 
payable  to  the  order  of  an  indlyidual  of  which 

^Headnotes  by  Sandobn,  Circuit  Judge. 


the  court  cannot  take  jurisdiction,  are  joined 
with  them  in  the  same  petition  or  action, 
does  not  deprive  the  court  of  jurisdiction. 

3.  An  estoppel  !•  aa  concln«lve  and 
fatal  when  founded  on  BtatementB  or 
representations  without,  as  when  it  is  found- 
ed upon  those  within,  a  negotiable  instrument 
which  is  the  subject  o^  the  action.  A  cor- 
poration may  be  estopped  from  defeating  an 
action  upon  coupons  by  its  recitals  In  tlis 
bonds. 

4.  If  the  laws  are  such  that  there  miirht 
under  any  state  of  facts  or  circum- 
stances be  lawful  power  in  a  municipal- 
ity or  quasi  moniclpality  to  Issue  Its  bonds, 
it  may,  by  recitals  therein,  estop  Itself  from 
denying  that  those  facts  or  circumstances 
existed,  unless  the  Constitution  or  the  act 
under  which  the  bonds  are  Issued  prescribes 
some  public  record  as  the  test  of  the  exist- 
ence of  some  of  those  facts  or  circumstances. 

6.  When  a  municipal  body  has  lawful 
authority  to  issue  bonds  on  the  condl- 


NoiK. — For  earlier  cases  In  this  series  as  to 
estoppel  of  municipal  corporations  as  to  bonds, 
see  Nelson  v.  Haywood  County  (Tenn.)  4  L. 
R.  A.  648:  Hutchinson  &  S.  R.  Co.  v.  Fox 
(Kan.)  1.5  L.  R.  A.  401 ;  Flagg  v.  School  DUt. 
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No.  70  (N.  D.)  26  L.  R.  A.  863 :  W.  N.  Ooler  k 
Co.  V.  Dwlght  School  Twp.  (N.  D.)  28  L.  R.  A. 
649 ;  Wilkes  County  v.  Call  (N.  C.)  44  L.  R.  A. 
262 ;  and  Huron  ▼.  Second  Ward  Sav.  Bank 
(C.  C.  App.  8th  C.)  40  L.  B.  A.  684. 
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tlon  tbat  certain  facts  exist  or  certain  acts 
h&Te  been  done,  and  the  law  Intrusts  the 
power  to,  and  imposes  the  duty  upon,  Hs  of- 
ficers to  ascertain,  determine,  and  certify 
tbe  existence  of  these  facts  at  the  time  of  Is- 
■alnc  the  bonds,  their  certificate  will  estop 
the  municipality,  as  agrslnst  a  bona  fide  holder 
of  the  bonds,  from  proying  its  falsity  to  de- 
feat them. 

••  A  HiuiiictpRl  eorpora.tion  is  estopped 
from  deffeatlnir  an  aotton  by  an  inno* 
cent  porehaser  to  collect  Its  negotiable 
bonds  which  recite  thst  they  were  Issued  for 
the  purpose  of  funding  the  Judgments,  bonds, 
warrants,  or  floating  debt  of  the  corpora- 
tion, on  the  ground  that  the  apparent  debt 
they  were  Issued  to  satisfy  was  inyalid  or 
fictitious. 

T.  A  nunlelpal  eorporatloa  is  estopped 
from  defeat Inir  an  action  upon  its  ne- 
gotiable securities  by  an  innocent  purchaser 
on  the  ground  that,  while  they  appear  on  their 
face  to  have  been  Issued  for  a  lawful  purpose, 
their  proceeds  were  diverted  by  its  officers  to 
an  unlawful  purpose. 

Sm  Fundinir  bonds  neither  oreate  nor 
increase  tbe  indebtedness  of  a  munici- 
pality, but  merely  change  its  form. 

1^.  Tbe  certificate  upon  tbe  face  of  mu- 
nicipal bonds  that  they  have  been  is- 
sued in  pursuance  of  leirislative  au- 
thority for  the  purpose  of  funding  the 
Indebtedness  of  the  mnnicipality  Is  a  declara- 
tion that  they  have  been  Issued  for  the  pur- 
pose of  funding  a  ralld  debt  in  the  method 
prescribed  by  the  law,  and  that  they  neither 
create  nor  increase  any  indebtedness  of  the 
municipality  ;  and,  as  against  a  bona  fide  pur- 
chaser, they  estop  the  municipality  from  de- 
nying this  declaration. 

10.  When  an  innocent  purchaser  buys 
of  others  than  the  municipality  and 
Its  agents  Its  negotiable  bonds,  which  recite 
that  they  were  issued  to  fund  the  debt  of  the 
municipality,  the  question  of  excessive  in- 
debtedness does  not  arise,  and  the  purchaser 
is  not  required  to  consider  or  Inquire  concern- 
ing It. 

11.  The  decisions  of  state  courts  upon 
Question*  of  commercial  law  are  not 
controlling  In  the  Federal  courts.  It  is  a 
duty  of  those  courts,  which  they  may  not  re- 
nounce or  disregard,  to  consider  and  decide 
for  themselves  questions  of  general  and  com- 
mercial law  presented  to  them  in  cases  with- 
in their  Jurisdiction. 

(September  28,  1901.) 

T7<  RROR  to  the  Circuit  Court  of  the  United 
.[J  States  for  the  Northern  District  of  Iowa 
4^  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  payment  of  cer- 
tain coupons  attached  to  the  bonds  issued  by 
'the  defendant  district.    AffirmedL 

Statement  by  SanbonM  Circuit  Judge: 
The    defendant    in    error,    Robert    Rew, 

'brought  SA  action  against  the  independent 

-school  district  of  Sioux  City,  Iowa,  the  plain- 
tiff in  error,  upon  ten  school-district  bonds, 
of  $1,000  each,  and  the  coupoos  thereto  at- 
tached. The  bonds  were  pavable  to  Ogilvie 
C.  Treadway  or  order,  but  the  coupons  were 
payuble  to  bearer.  The  couort  below  held 
that  it  had  no  jurisdiction  of  the  causes  of 
action  upon  the  bonds  under  the  act  of  Con- 

igx«H  iA  August  13,  1888    (26  Stait.  at  L. 
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434 ) ,  because  the  court  would  not  have  had 
jurisdiction  of  those  causes  of  action  if  no 
assignment  or  tranefer  of  the  bonds  had  been 
made,  for  the  reaaon  that  both  the  parties 
to  the  action  would  have  been  citizens  of 
the  same  state.  But  it  sustained  its  juris- 
dicUosi  of  the  causes  of  action  based  upon 
the  coupocks  because  they  were  issued  by  a 
oorporatioci  and  payable  to  beajrer,  and  thus 
were  excepted  from  the  prohibition  of  juris- 
diction contained  in  the  statute.  The  result 
was  a  judgment  on  the  coupons  for  $2,600.28, 
interest  thereon,  and  coets.  Tlie  court  tried 
the  case  without  a  jury,  and  made  a  special 
finding  of  facta.  It  found  that  the  bonds 
and  coupons  were  issued  by  the  district 
township  cA  Sioux  City,  Iowa,  a  municipal 
corporation  created  under  the  laws  ol  thjt 
state  of  Iowa ;  that  the  plaintiff  in  error  suc- 
ceeded in  the  year  1890  to  the  territorial  ju- 
risdiction, the  assets,  and  the  liabilities  of 
that  township;  that  the  bonds  and  coupons 
were  issued  on  November  1,  1880,  under 
chapter  51  of  the  Lawa  of  Iowa  of  1880, 
which  provided  that  any  district  townsrhip 
against  which  unsatisfied  judgments  had 
been  rendered  prior  to  the  passage  of  that  act 
might  issue  negotiable  bonds  for  the  purpose 
of  paying  off  such  judgment  indebtedness, 
upon  a  resolution  of  the  board  of  directors 
of  the  district  township;  (that  these  bonds 
srhould  be  in  the  name  of  the  di»tPiot  town- 
ship, should  be  signed  by  (the  presideiut  of 
the  township,  and  countersigned  by  the  sec- 
retary; that  they  should  be  in  substantially 
the  same  form  as  was  by  law  prescribed  for 
oounty  bonds,  and  the  form  prescribed  for 
county  bonds  contained  a  certificate  that 
they  were  issued  by  the  board  of  supervisors 
of  the  county  pursuant  to  the  provisions  of 
the  law  authorizing  their  issue,  and  in  con- 
formity to  a  resolutlbn  of  the  board;  that 
these  bonds  and  coupons  were  issued  pur- 
suant to  a  resolution  of  tAie  board  of  direc- 
tors of  the  district  township  of  Sioux  City 
passed  on  October  27,  1880,  which  recited 
that  judgments  had  been  rendered  against 
the  township  prior  to  March  16,  1880,  which 
were  embraced  within  the  provisions  of  chap- 
ter 51  of  the  Laiws  of  the  18th  General  As- 
sembly of  the  state  of  Iowa,  and  which  re- 
solved "that  all  judgments  rendered  against 
the  district  of  Sioux  City  prior  to  March 
16,  1880,  be  bonded  or  paid  off  by  the  issue 
of  negotiable  bonds  of  the  district  township 
of  Sioux  City  as  provided  in  said  chapter  61 
aforesaid,"  that  each  bond  contained  this 
redtai :  "This  bond  is  issued  by  the  board 
of  directors  of  said  district  township  under 
the  provisions  of  chapter  51  of  the  Acts  of 
the  Eighteenth  General  Assembly  of  the  state 
of  Iowa,and  in  conformity  wiUi a  resolution 
of  said  board  daited  the  30th  day  of  Octo- 
ber, 1880 ;"  ftheit  after  the  issue  of  the  bonds 
and  coupons,  and  before  their  maturity,  they 
were  bought  by  bona  fide  purchasers,  without 
notice  of  any  defect  or  invalidity  therein, 
and  the  defendant  in  error  eubsequently  took 
the  title  ajid  rights  of  these  purchasers,  but 
that  at  the  time  they  were  issued  the  indebtr 
ednees  of  the  township  exceeded  its  consti- 
tutional limitation,  and  the  unsatisfied  judg- 
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mento  against  tlie  tx>wnship  amounted  to  only 
))^l)S:i.(i3,  while  bond9  to  the  amount  of  $10,- 
000  were  issued.  The  plaintiff  in  error  at- 
tacks the  judgment  against  it  on  the  grounds 
that  the  court  below  hod  no  jurisdiction  of 
the  causes  of  action  upoo  the  oouipons,  and 
that  they  were  void  because  the  oonstitutioii- 
al  limitation  of  the  indebtedness  of  the  town- 
ship had  been  exceeded  before  they  were  i&- 
•ued. 

Argued  before  Banhom  and  Thayer,  Cir- 
cuit Judges,  and  Adants^  District  Judge. 

Messrs.  Constant  R.  Marks  and  David 
Monld,  for  plaintiff  in  error: 

A  purchaser  of  negotiable  municipal  bonds 
is  oharged  with  notice  of  tlie  law  granting 
the  pQwer  to  issue  said  bonds. 

Anthony  v.  Jasper  County,  101  U.  S.  693, 
25  L.  ed.  1005;  Northern  Nat,  Bank  v.  Por- 
ter Twp.  110  U.  S.  608,  28  L.  ed.  258,  4  Sup. 
Ct.  Rep.  254. 

Upon  examination  of  the  statute  a  pur- 
chaser of  these  bonds  would  find  that  the 
board  could  only  issue  them  in  case  there 
were  unsatisfied  judgmenits  against  the 
township.  There  were  no  judgments  author- 
izing the  issue,  and  no  judgnients  were  paid 
by  the  issua  There  is  no  express  recital  in 
the  bond  that  tdiere  were  unsatisfied  judg- 
ments against  the  township. 

It  is  necessary  to  estahlish  that  the  offi- 
cers executing  the  bonds  had  lawful  author- 
ity to  make  the  recitals  and  make  them  oon- 
(dusiye. 

Dixon  County  ▼.  Field,  111  U.  S.  83,  28 
L.  ed.  360,  4  Sup.  Ot  Rep.  315. 

This  is  not  a  case  where  the  facts  recited 
are  peculiarly  wijthin  the  knowledge  of  the 
board  issuing  the  bonds. 

Where  the  fact  necessary  to  the  existence 
of  the  authority  was  sby  law  to  be  ascer- 
tained, not  officially  by  the  officers  charged 
with  the  execution  of  the  power,  but  by  ref- 
erence to  some  express  and  definite  record 
of  a  public  character,  then  the  authority  to 
act  at  all  depended  upon  the  actual  objective 
existence  of  the  requisite  fact  as  shown  by 
the  record,  and  not  upon  its  ascertainment 
a.nfl  detemiinAtion  by  anyone. 

Ihid.;  Johnson  City  v.  Charleston,  C.  d  C. 
R.  Co.  100  Tenn.  138,  44  S.  W.  670. 

The  fact  upon  which  depended  the  power 
to  issue  the  bonds  was  a  matter  of  public 
record,  facts  of  which  the  purchaser  of  the 
bonds  is  bound  to  take  notice,  and  as  to 
which  the  plaintiff  in  error  cansiot  be  con- 
cluded by  any  recitals  in  the  bonds. 

Sutliff  V.  Lake  County,  147  U.  S.  230,  37 
L.  ed.  145,  13  Sup.  Ct.  Rop.  318;  Coffin  v. 
Kearney  County,  6  C.  C.  A.  288,  12  U.  S. 
App.  562,  67  Fed.  137 ;  Santa  Cruz  v.  Watte, 
39  0.  C.  A.  106,  98  Fed.  387. 

The  purchaser  of  these  bonds  is  aJso 
charged  with  notice  that  the  bonds  could 
on.ly  have  been  issued  in  payment  of  judg- 
ments. 

Grer  v.  Ouray  County,  38  C.  C.  A.  250, 
97  Fed.  435. 

The  cases  holding  a  right  to  sue  on  cou- 
pons alone  do  so  on  the  ground  that  they  ere 
so  complete  and  independent  in  their  temiA 
55  L.  R.  A. 


that  the  production  of  or  setting  up  the 
bond  is  not  necessary,  and  may  remain  good 
even  'though  the  bond  to  which  they  have 
been  once  attached  has  been  settled  or  paid. 

Thomson  v.  Lee  County,  3  Wall.  327,  18  L. 
ed.  177;  Clavh  v.  Iowa  City,  20  Wall.  583,  22 
L.  ed.  427;  Walnut  v.  Wade,  103  U.  S.  683, 
26  L.  ed.  520. 

At  the  utmost  the  recitals  in  the  bonds 
are  on.  the  same  plane  as  the  resolution  and 
acts  of  the  board,  independent  of  the  recitals 
in  the  coupons. 

According  to  the  form  of  bond  prescribed 
by  the  statute,  it  would  constitute  a  con- 
tract which  would  be  entirely  performed 
within  the  territorial  limits  of  the  corpora- 
tion issuing  it.  The  bond  issued  cannot  be 
so  performed,  but  requires  the  treasurer,  a 
public  officer,  to  go  outside  of  his  jurisdic- 
tion to  perform  the  same.  This  is  a  very 
mater i<al  alteration  of  the  contract  which 
the  statute  authorized  the  township  to 
make. 

PaJilman  v.  Taylor,  76  111.  629;  Ballard 
V.  Franklin  L,  Ins.  Co.  81  Ind.  239;  Charl- 
ton V.  Reed,  61  Iowa,  166,  47  Am.  Rep.  808, 
16  N.  W.  64;  Nazro  v.  Fuller,  24  Wend.  374. 

A  recit«U  that  the  bonds  were  issued  un- 
der authority  of  the  statute  and  in  pursu- 
ance of  a  resolution  of  the  district  township 
does  not  import  a  compliance  with  the  Con- 
stitution. 

Lake  County  v.  Graham,  130  U.  S.  674,  32 
L.  ed.  1066,  9  Sup.  Ct.  Rep.  654;  Sutliff  v. 
Lake  County,  147  U.  S.  230,  37  L.  ed.  145, 
13  Sup.  Ot  Rep.  318. 

All  the  decisions  of  the  United  States  Su- 
preme Court  on  the  subject  of  recitals  make 
a  distinction  between  those  which  expressly 
recite  that  the  constitAitional  limit  has  not 
been  exceeded  and  those  which  do  not. 

Lake  County  v.  Graham,  130  U.  S.  674,  32 
L.  ed.  1065  9  Sup.  Ct.  Rep.  654;  Chaffee 
County  V.  Potter,  142  U.  S.  363,  35  L.  ed. 
1042,  12  Sup.  Ot.  Rep.  216;  Gunnison  County 
V.  E.  H.  Rollins  d  Sons,  173  U.  S.  255,  43 
L.  ed.  689,  19  Sup.  Ot.  Rep.  390. 

The  purchaser  of  bonds  is  charged  with 
notice  of  the  provisions  of  the  Constitution. 
As  against  the  constitutional  prohibition^ 
there  cannot  be  a  bona  fide  purchaser. 

French  v.  Burlington,  42  Iowa,  614;  Jfc- 
Pherson  v.  Foster  Bros.  43  Iowa,  48,  22  Am. 
Rep.  216;  Mosher  v.  Independent  School 
Dist.  44  Iowa,  122;  First  Nat.  Bank  v.  Doon 
Dist.  Twp.  86  Iowa,  330,  53  N.  W.  301;  Hol- 
liday  v.  Hilderhrandt,  97  Iowa,  177,  66  N. 
W.  89 ;  Independent  Dist.  v.  Society  for  Sav- 
ings, 98  Iowa,  581,  67  N.  W.  370. 

McPherson  v.  Foster  Bros,  and  Mosher  v. 
Independent  School  Dist.  were  decided  prior 
to  the  issue  of  bonds  in  suit.  In  these  cases 
the  Constitution  of  Iowa  received  a  judicial 
construction  by  the  supreme  court  of  the 
state,  which  is  binding  alike  <m  state  and 
Federal  courts. 

Burgess  v.  Scligman,  107  U.  S.  20,  27  L. 
ed.  350,  2  Sup.  Ct.  Rep.  10;  Taylor  v.  Tpsi- 
Iwnti,  105  U.  S.  60,  26  L.  ed.  1008;  Fairfield 
V.  Gallatin  County,  100  U.  S.  47,  26  L.  ed. 
544. 

That  the  bonds  in  suit  created  an  indebt- 
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ednese  in  excess  of  the  ooDstkiational  limit 
IB  found  by  Uie  trial  oourU  They  are  tuere- 
fore  void. 

Mosher  ▼.  Independent  Bohool  Dist.  44 
Iowa,  122;  First  Nat,  Bt.tih  v.  Doon  Diet. 
Ttcp,  86  Iowa>  330,  53  N.  W.  301. 

Messrs.  Henry  J.  Taylor  and  E.  A. 
Bnrsesfly  for  defendant  in  error : 

The  circuit  court  had  jurisdiction  of  the 
matured  coupons  whether  attached  to  or  de- 
tached from  their  respective  bonds,  where 
all  Sfuch  coupooe  were  owned  by  the  nonresi- 
dent plaintiff  at  the  time  of  bringing  the 
action,  and  were  executed  by  a  mimicipal 
corporataooi  and  made  payable  to  bearer. 

Edwards  v.  Bates  County,  163  U.  S.  269, 
41  L.  ed.  155,  16  Sup.  Ot  Rep.  967 ;  Nesbit 
T.  Independent  Diet.  144  U.  8.  610,  36  L.  ed. 
562,  12  Sup.  CL  Rep.  746;  Philadelphia  d 
R.  R.  Co.  V.  Stnith,  105  Pa.  199;  Koshkonong 
¥.  Burton,  104  U.  S.  668,  26  L.  ed.  886 ;  Key- 
nolds  V.  Lyon  County,  97  Fed.  157;  Lake 
County  V.  Dudley,  173  U.  S.  243,  43  L.  ed. 
684,  19  Sup.  Ct.  Rep.  398;  Bedford  Quarries 
Co.  V.  Welch,  100  Fed.  514;  Foster,  Fed.  Pr. 
S  16,  p.  33;  Hardin  v.  Cass  County,  42  Fed. 
657;  Amy  v.  Dubuque,  98  U.  S.  470,  25  L. 
ed.  228;  Nash  v.  Eldorado  County,  24  Fed. 
255. 

Whether  coupons  are  attached  or  detached 
is  immaterial. 

Thompson  v.  Perrvne,  106  U.  8.  589,  27 
L.  ed.  298,  1  Sup.  Ot.  Rep.  564;  Know  County 
V.  AspiMjCfall,  21  How.  546,  16  L.  ed.  210; 
New  Orleans  v.  Quinlan,  173  U.  S.  192,  43 
L.  ed.  664,  19  Sup.  Ct.  Rep.  329. 

Plaintilf  has  all  the  rigbte  of  a  bona  fide 
purchaser  of  negotiable  paper,  for  that,  al- 
though buying  after  maturity,  he  succeeds 
to  all  the  rights  and  protection  of  hoe  bona 
fide  transferrers. 

Hughes  County  v.  Livingston,  43  C.  C.  A. 
541,  104  Fed.  320;  Rondot  y.  Rogers  Tu)p. 
39  C.  C.  A.  462,  99  Fed.  202;  Scotland 
County  V.  Hill,  132  U.  S.  107,  33  L.  ed.  261, 
10  Sup.  Ct.  Rep.  26;  Gunnison  County  v.  E. 
H.  Rollins  A  Hans,  173  U.  S.  274,  43  L.  ed. 
698,  19  Sup.  Ct.  Rep.  390,  26  C.  C.  A.  91,  49 
U.  S.  App.  399,  80Fed.699;  Pic/cerwru?p.  v. 
Post,  41  C.  C.  A.  1,  99  Fed.  662;  Dan.  N^. 
Inst.  4th  ed.  §§  726tt,  803-805;  4  Am.  &  Eng. 
Enc  Law,  2d  ed.  pp.  282,  315,  320,  321 ;  Lake 
County  v.  Sutliff,  38  C.  C.  A.  167,  97  Fed. 
270. 

The  plaintitf  in  error  is  estopped  by  the 
recitals  in  the  bonds  and  coupons  from  ques- 
tioning tiieir  validity  as  against  the  defend- 
ant in  error,  who  is  entitlpd  to  all  the  pro- 
tection of  a  bona  fide  purchaser. 

Lake  County  v.  Sutliff,  38  C.  C.  A.  167,  97 
Fed.  273;  Hughes  County  v.  Livingston,  43 
C.  C.  A.  541,  104  Fed.  306. 

The  recitals  in  the  bonds  are  abundantly 
Bufiicient  to  protect  the  defemlant  in  error. 

Stoddard  v.  Chambers,  2  How.  317,  11  L. 
ed.  282;  Risley  v.  Howell,  12  C.  C.  A.  218, 
22  U.  S.  App.  635,  64  Fed.  467;  Buchanan 
V.  Litchfield,  102  U.  S.  278,  26  L.  ed.  138. 

The  statute  under  which  these  bonds  were 
issued  in  order  to  fortify  the  bonds  and  give 
assurance  of  thear  validity  to  purchasers  and 
invite  their  confidence  says  that  these  bonds 
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shall  be  substantially  in  the  form  of  ooonty 
bonds,  for  which  the  form  is  given  contain- 
ing these  very  recitals. 

Risley  v.  Howell,  12  C.  C.  A.  218,  22  U.  S. 
App.  635,  64  Fed.  457;  Brattleboro  Saw. 
Bank  v.  Hardy  Twp.  98  Fed.  524;  Miller  v. 
Ferris  Irrig.  Dist.  99  Fed.  144;  Orattan 
Twp.  V.  Chilton,  38  C.  C.  A.  84,  97  Fed.  147 ; 
Lyon  County  v.  Keene  Five-Cent  Sav.  Bank, 
40  C.  C.  A.  391,  100  Fed.  339;  Hughes 
County  V.  Livingston,  43  C.  C.  A.  541,  104 
Fed.  313. 

If  the  law  permits  different  methods  of 
funding,  at  least  one  of  which  in  this  trans- 
action would  have  been  legal,  the  law  of 
this  case  condusively  presumes,  in  favor  of 
the  bona  fide  purchaser,  that  the  legal 
method  was  pursued. 

Huron  v.  Second  Ward  Sav.  Bank,  49  L. 
R.  A.  534,  30  C.  C.  A.  38,  57  U.  S.  App.  593, 
86  Fed.  279;  Qeer  ▼.  Ouray  County,  38  C.  C. 
A.  250,  97  Fed.  441;  Lyon  County  v.  Keene 
Five-Cent  Sa/v.  Bank,  40  C.  C.  A.  391,  100 
Fed.  339;  Ransom  v.  Pierre,  41  C.  C.  A.  585, 
101  Fed.  667;  Hughes  County  v.  Livingston, 
43  C.  C.  A.  541,  104  Fed.  315;  E.  H.  Rollins 
d  Sons  V.  Gunnison  County,  26  C.  C.  A.  91, 
49  U.  S.  App.  399,  80  Fed.  699;  Pierre  v. 
Dunsoomb,  45  C.  C.  A.  499,  106  Fed.  611. 

The  funding  of  judgment  indeibtedness  is 
neither  a  creation  nor  an  increase  of  indebt- 
edness, but  only  a  change  in  the  form  of  the 
same  indebtedness  continued. 

Lyon  County  v.  Keene  Five-Cent  Sav. 
Bank,  40  C.  C.  A.  391,  100  Fed.  337;  Siouw 
City  V.  Weare,  59  Iowa,  95,  12  N.  W.  786; 
Cedar  Rapids  v.  Bechtel,  110  Iowa,  196,  81 
N.  W.  408;  Lake  County  v.  Piatt,  25  C.  C. 
A.  87,  49  U.  S.  App.  216,  79  Fed.  569;  E.  H. 
Rollins  d  Sons  v.  Gunnison  County,  26  C.  C. 
A.  91,  49  U.  S.  App.  399,  80  Fed.  698;  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  40  L.  ed.  760, 
16  Sup.  Ot.  Rep.  613;  Hughes  County  v.  Liv' 
ingston,  43  C.  C.  A.  541,  104  Fed.  317;  Chaf- 
fee County  V.  Potter,  142  U.  S.  355.  35  L. 
ed.  1040,  12  Sup.  Ct.  Rep.  216;  National  L. 
Ins.  Co.  V.  Mead,  13  S.  D.  37,  48  L.  R.  A.  785, 
82  N.  W.  78;  Miller  v.  School  Dist.  No.  S,  5 
Wyo.  217,  39  Pac  879;  Palmer  v.  Helena, 
19  Mont.  61,  47  Pac.  209;  Los  Angeles  v. 
Teed,  112  Cal.  319,  44  Pac.  580;  Hotchkiss 
V.  Marion,  12  Mont.  218,  29  Pac.  821; 
Marion  County  v.  Harvey  County,  26  Kan. 
181;  Opinion  of  the  Justices,  81  Me.  602,  18 
Atl.  291;  Powell  v.  Madison,  107  Ind.  110, 
8  N.  E.  31;  Poughkeepsie  v.  Quintard,  136 
N.  Y.  275,  32  N.  E.  764;  Huron  v.  Second 
Ward  Slav.  Bank,  49  L.  R.  A.  534,  30  C.  C.  A. 
38,  57  U.  S.  App.  593,  86  Fed.  272;  Pratt 
County  V.  Society  for  Savings,  32  C.  C.  A. 
590,  61  U.  S.  App.  61,  90  Fed.  235. 

The  district  is  conclusively  estopped  from 
showing  thait  there  were  no  unsatisfied 
judprmpnt-?  to  fund  the  bonds  in  controversy. 
The  presumption  of  law  under  the  recitals 
in  favor  of  a  bona  fide  purchaser  is  conclu- 
sivp. 

Oeer  v.  Ouray  County,  38  C.  C.  A.  250^  97 
Fed.  441;  Hughes  County  v.  Livingston,  43 
C.  C.  A.  541.  104  Fed.  318;  Gunnison  v.  E. 
77.  Rollinfi  d  Sons.  173  U.  S.  270,  43  L.  ed. 
696,   19  Sup.  Ot  Rep.  300;   Edmundson  v. 
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Independent  Bohool  Diet  98  Iowa»  639,  67 
N.  W.  671. 

The  directorB  and  offioers  axe  by  statute 
nuule  the  tribunal  to  adjudicate  the  prelim- 
inary faote, — auoh  aa  the  exlBteace  of  the  re- 
quired unsaitiofled  judgmentd^^^and  tihese  re- 
citalB  CQDdusiveiy  eatop  the  plaintitf  in  er- 
ror from  making  deni'al  thereof,  or  proving 
the  falsity  oi  said  recitals. 

Geer  v.  Ouray  County,  38  C.  C.  A.  250,  97 
Fed.  441;  Lake  County  v.  Sntliff,  38  C.  C.  A. 
167,  97  Fed.  270;  Hughes  Ccunty  v.  lAvi/ng- 
eton,  43  G.  C.  A.  541,  104  Fed.  306;  Brattle^ 
boro  8av,  Bank  v.  Hardy  2'wp.  98  Fed.  525; 
Gunnison  County  y.  E.  H.  Rollins  d  Sons, 
173  U.  S.  255,  43  L.  ed.  680,  19  Sup.  Ct.  Rep. 
390;  Evansville  v.  Dennett,  161  U.  S.  434, 
40  L.  ed.  760,  16  Sup.  Ct.  Rep.  613;  Cadillac 
V.  Woonsocket  Inst,  for  HavingSj  7  C.  C.  A. 
574,  16  U.  S.  App.  545,  58  Fed.  935;  Grattan 
Tup.  V.  Chilton,  38  Ci  C.  A.  84,  97  Fed.  148 ; 
Kent  V.  Dana,  40  C.  C.  A.  281,  100  Fed.  56; 
Huron  v.  Hecond  Ward  8av.  Bank,  49  L.  R. 
A.  534,  30  C.  C.  A.  38,  57  U.  S.  App.  593,  86 
Fed.  272;  Seward  County  v.  ^tna  L,  Ins. 
Co.  32  C.  C.  A.  585,  61  U.  S.  App.  41,  90  Fed. 
224;  Pratt  County  v.  Society  for  Sa/vings, 
32  C.  C.  A.  596,  61  U.  S.  App.  61,  90  Fed. 
235;  Haskell  County  v.  National  L.  Ins.  Co, 
32  C.  C.  A.  591,  61  U.  S.  Ap<p.  53,  90  Fed. 
231;  Waite  v.  Santa  Cruz,  89  Fed.  629;  E. 
R,  Rollins  d  Sons  v.  Gunmson  County,  26 
G.  G.  A.  91,  49  U.  S.  App.  399,  80  Fed.  699. 

The  resolution  conclusively  binds  the  dis- 
trict. 

Gunnison  County  v.  E.  E.  Rollins  d  Sons, 
173  U.  S.  264,  43  L.  ed.  694,  19  Sup.  Ct.  Rep. 
390;  Buchanan  v.  Litchfield,  102  U.  S.  278, 
26  L.  ed.  138;  Chaffee  County  v.  Potter,  142 
U.  S.  355,  35  L.  ed.  1040,  12  Sup.  Ct.  Rep. 
216;  Simonton,  Municipal  Bonda,  p.  309,  §§ 
240,  241;  Haskell  County  v.  National  L.  Ins. 
Co.  32  C.  G.  A.  591,  61  U.  S.  App.  53,  90  Fed. 
231;  Gecr  v.  Ouray  County,  38  C.  G.  A.  250, 
97  Fed.  441 ;  Lyon  County  v.  Kecne  Five-Cent 
Sav.  Bank,  40  C.  C.  A.  391,  100  Fed.  339; 
Grattan  Twp.  v.  Chilton,  38  C.  C.  A.  84.  97 
Fed.  147;  Miller  v.  Ferris  Irrig.  Dist.  99  Fed. 
144 ;  Rondot  v.  Rogers  Twp.  39  C.  G.  A.  462, 
99  Fed.  202;  Wesson  v.  Mt.  Vernon,  39  G. 
G.  A.  301,  98  Fed.  809 ;  Santa  Cruz  v.  Waite, 
39  G.  G.  A.  106,  98  Fed.  398;  Brattleboro 
Sav.  Bank  v.  Hardy  Ticp.  98  Fed.  533;  Pi- 
erre ▼.  Dunscomh,  45  G.  G.  A.  499,  106  Fed. 
611. 

The  <]uestion  here  presented  by  a  nonresi- 
dent suitor,  touching  an  Illinois  purchase,  is 
not  one  of  the  construction  of  a  state  Consti- 
tution or  of  a  state  statute,  but  is  rather  an 
independent  question  of  commercial  law,  or 
general  jurdsprudenoe,  namely,  the  conclu- 
sive evidentiary  effect  of  affirmative  recitals 
in  negotiable  municipal  bonds.  This  is  sim- 
ply a  construction  of  common-law  rules  of 
evidence. 

Union  P.  R.  Co.  v.  Yates,  40  L.  R.  A.  553, 
25  G.  G.  A.  103,  49  U.  S.  App.  241,  79  Fed. 
584. 

On  this  question,  tJierefore,  this  coairt  will 
take  its  authority  solely  from  the  Supreme 
Court  of  the  United  States. 

Huron  v.  Second  Ward  Sav.  Bank,  49  L. 
55  L.  R.  A. 


R.  A.  534,  30  G.  G.  A.  38,  57  U.  8.  App.  593, 
86  Fed.  280;  Clapp  v.  Otoe  County,  45  C.  C. 
A.  579,  104  Fed.  477;  Speer  v.  Kearney 
County,  32  C.  G.  A.  101,  60  U.  S.  App.  38,  88 
Fed.  762;  Puna  v.  Bowler,  107  U.  S.  529,  27 
L.  ed.  424,  2  Sup.  Ct.  Rep.  704. 

Sanboriiy  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  act  of  Congress  oi  August  13,  1888 
(25  Stai.  at  L.  434,  chap.  866),  contains 
this  provision: 

*'Nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suit,  except  upon 
foreign  bilsls  of  exchange^  to  recover  the  oon- 
teuittf  of  aoy  promissory  note  or  other  choee 
in  action  in  favor  of  any  assignee,  or  of  any 
subsequent  holder  if  such  instrument  be  pay- 
able to  bearer  and  be  not  made  by  any  cor- 
poration, unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said 
oontenits  if  no  aaaigmnent  or  transfer  had 
been  made." 

Under  this  statute  an  action  camtoi  be 
maintained  in  the  circuit  court  upon  an  as- 
signed instrument  made  by  a  corporation, 
which  is  not  payable  to  bearer,  unless  such 
an  action  could  have  been  maintained  by  the 
assignor.  If,  however,  the  assigned  instru- 
ment is  payable  to  the  bearer,  the  assignee 
may  recover  in  the  Federal  court,  whether 
his  assignor  could  have  done  so  or  not. 
Lyon  County  v.  Keene  Five-Cent  Sao.  Bank, 
40  C.  G.  A.  391,  392, 100  Fed.  337,  338 ;  New- 
gass  V.  New  Orleans,  33  Fed.  196;  RoUine 
V.  Chaffee  County,  34  Fed.  91;  Wilson  v. 
Knox  County,  43  Fed.  481;  Cloud  v.  Sumas^ 
52  Fed.  177;  Benjaanin  v.  New  Orleans,  71 
Fed.  758.  In  the  case  now  in  hand  the  bonds 
were  payable  to  the  order  of  a  dtizen  of 
the  st«ite  of  the  defendant,  and,  because  he 
could  not  have  maintained  an  action  In  the 
Federal  court,  no  subsequenit  holder  oould 
do  so.  But  the  coupons,  on  the  other  hand, 
were  payable  to  bearer,  and  were  made  by  a 
municipal  corporation,  so  that  they  fell  with- 
in the  express  terms  of  the  exception  to  the 
prohibition  of  the  statute;  and  any  holder 
of  them  who  was  a  citizen  of  a  different  state 
from  that  of  the  plaintiff  in  error  could  law- 
fully maintain  his  action  upon  them  in  the 
uationol  courts. 

In  thi»  state  of  the  case,  counsel  for  the 
plaintiff  in  error  contend  that  the  defendant 
in  error  deprived  the  court  below  of  its  ju- 
risdiction because  he  pleaded  the  cause  of 
action  on  the  coupons  in  the  same  counts 
with  those  upon  the  bonds.  His  petition 
consisted  of  ten  counts.  In  each  of  these 
counts  he  pleaded  a  bond,  the  recitals  there- 
in, and  al'l  the  urnpaid  coupons  orig-inally  at- 
tached to  it,  and  alleged  tluut  the  bond  and 
the  coupons  had  been  sold  and  transferred 
together  to  the  same  parties  at  the  same 
times  and  under  the  same  circumstances.  It 
is  difllcult  to  conceive  how  this  pleading 
could  have  deprived  the  circuit  court  of  ju- 
risdiction over  the  causes  of  action  upon  the 
coupons.  Each  coupon  was  a  sepaiuble  prom- 
ise, disrtinct  from  the  promises  to  pay  the 
bonds  and  the  promises  to  pay  the  other  cou- 
pons, and  it  gave  rise  to  a  scsparate  cause  of 


1901 


Indkfkndbmt  School  Dist.  of  Sioux  Citt  t.  Rew. 


869 


wuetlon.  Nor  was  thia  cause  oi  action  acces- 
aoty  to  the  demand  on  the  bond  to  which  the 
coupon  was  atta<:hed.  It  was  not  only  a 
separate  oaiiBe  of  action,  but  a  principal  and 
{Mrinuuiy  one.  Aurora  vJ  West,  7  Wall.  82, 
19  L.  ed;  42;  Amy  T.  Dubuque,  98  U.  S.  470, 
473,  25  L.  ed.  228,  230;  Neabit  v.  Independ- 
ent out,  144  U.  8.  610,  36  L.  ed.  562,  12  Sup. 
Ct.  R^.  740;  Edtcarda  v.  Bates  County,  163 
U.  8.  269,  273,  41  L.  ed.  155,  157,  16  Sup. 
CU  Rep.  967.  The  amount  claimed  upon  the 
causes  of  action  upon  the  coupons  was  suf- 
ficient to  give  the  oourt  jurisdiotion,  regard- 
less of  the  claims  xuptm.  the  bonds.  The  de- 
fendant in  error  therefore  presented  to  the 
count  below,  by  his  causes  of  action  upon  his 
coupons  alcMie,  controversies  between  citizens 
of  different  states  which  involved  more  than 
the  jurisdictional  amount.  The  circuit  court 
could  not  lawfully  disregard  these  causes  of 
action  of  which  it  had  plenary  jurisdiction 
because  the  defendant  in  error  pleaded  other 
causes  of  which  it  could  not  lawfully  take 
cognizance.  A  Federal  oourt  is  not  deprived 
of  jurisdiction  of  causes  of  action  of  which 
it  is  authorized  and  required  to  take  cogni- 
sance by  the  fact  that  the  plaintiff  has  joined 
with  them  in  the  same  aiction  and  petition 
other  causes  of  which  it  has  no  jurisdiction. 
The  objection  to  the  jurisdiction  of  the  court 
was  properly  overruled. 

The  chief  conijplaint  concerning  the  action 
of  the  oourt  below,  however,  is  that  it  held 
tha;t  the  independent  school  district  was  es- 
topped by  the  recitals  in  the  bonds  and  in 
the  resolution  of  the  board  of  directors  of 
tbe  distinct  itownahip  froan  defeasing  the 
coupons  in  the  hands  of  an  innocent  pur- 
chaser either  on  the  ground  that  neither  the 
bonds  nor  their  proceeds  were  used  to  pay 
judgments,  or  on  the  ground  tha/t  tiie  debt 
of  uie  township  exceeded  the  constitutional 
limitatson  when  the  bonds  were  issued.  Many 
objections  to  this  ruling  have  been  presented. 
One  of  them  is  that  the  recitals  in  the  bonds 
are  not  available  to  the  plaintiff  in  an  action 
on  the  coupons,  and  th^vt  ithe  municipality 
can  be  estopped  by  them  only  in  an  action 
on  the  instruments  which  contain  the  re- 
citals; that  is  to  say,  on  the  bonds  them- 
selves. But  it  is  not  undispensable  to  the 
effectiveness  of  an  estoppel  that  the  acts, 
words,  or  deeds  which  work  it  shall  be  con- 
tained in  a  negotiahle  instrument  or  in  any 
written  contnujt  whddh  is  the  basis  of  the 
actioQ.  They  are  as  fatai  when  found  in 
instruments  not  negotiable,  in  writings 
whii^  are  not  the  basis  of  the  action,  when 
th^  are  mere  spoken  words,  and  when  they 
are*  siient  and  deceitful  acts,  as  they  are 
when  they  are  contained  In  a  bond  or  note 
which  is  the  subject  of  the  action.  In 
Southern  Minnesota  R.  Extension  Co.  v.  8t. 
Paul  d  8.  C.  7?,  Co.  5  C.  C.  A.  249,  255,  12 
U.  S.  App.  320,  331,  55  Fed.  690,  696,  and 
in  Lake  County  v.  Piatt,  26  C.  C.  A.  87.  93, 
49  U.  8.  App.  216,  224,  79  Fed.  567,  573, 
judgments  which  were  not  the  bases  of  the 
actKKDs  were  hefld  to  constitute  estoppels. 
In  Union  P.  R.  Co.  v.  United  States,  15  C. 
C.  A.  123,  32  U.  8.  App.  311,  67  Fed.  975; 
Vaddo  y.  Bardon,  2  C.  C.  A.  335,  4  U.  8.  App. 
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642,  51  Fed.  493;  Allen-West  Commission 
Co.  v.  Patillo,  33  C.  C.  A.  194,  197,  61  U.  S. 
App.  94,  100, 1)0  Fed.  628,  631;  and  in  Union 
P.  R.  Co.  V.  Chicago,  R.  I.  d  P.  R.  Co.  2  C, 
0.  A.  174,  241,  10  U.  S.  App.  98,  188,  51  Fed. 
309,  327, — silence  and  acquiescence  wrought 
fatal  estoppels.  In  Illinois  Trust  d  Sav, 
Bank  v.  Arkansas  City,  34  L.  R.  A.  518,  22 
C.  C.  A.  17 1,  194,  40  U.  S.  App.  257,  296,  76 
Fed.  271,  294,  the  acts  of  the  city  dehors  iihe 
contract  upon  which  the  action  was  founded 
worked  a  fatal  estoppel  against  it.  And  in 
Huron  v.  Second  Ward  8a/v.  Bank,  49  L.  R. 
A.  534,  30  C.  C.  A.  38,  57  U.  8.  App.  593, 
86  Fed.  272;  Hughes  County  v.  Livingston, 
43  C.  C.  A.  541,  104  Fed.  306;  Qrattan  Twp. 
V.  Chilton,  38  C.  C.  A.  84,  97  Fed.  145;  Lake 
County  V.  Sutliff,  38  C.  C.  A.  167,  97  Fed. 
270;  and  South  St.  Paul  v.  Lamprecht  Bros, 
Co.  31  C.  C.  A.  585,  60  U.  8.  App.  78,  88 
Fed.  449, — ^the  recitals  in  municipal  bonds 
were  held  to  conclusively  estop  the  defend- 
ants in  suits  upon  the  coupons  from  main- 
taining defenses  inconsistent  with  the  state- 
ments contained  in  the  recitals.  The  prin- 
ciple of  estoppel  is  broad  and  universal.  It 
is  that  one  who  by  his  acts  or  representa- 
tions, or  by  his  silence  when  he  ought  to 
speak  out,  intentionally  orthrough  oulpaUe 
iregligence  induces  another  to  believe  certain 
facts  to  exist,  and  the  latter  rightfully  acts 
on  such  a  belief  so  that  he  will  be  prejudiced 
if  the  former  is  permitted  to  deny  the  exist- 
ence of  such  facts,  is  thereby  conclusively 
estopped  from  interposing  such  dental.  It 
is  as  fatal  when  the  deceitful  acts  or  silence 
are  without,  as  when  th^  aire  within,  the 
contract  counted  upon.  The  recitals  in  the 
bonds  and  in  the  resolution  of  the  board 
were  as  available  to  the  defendant  in  error 
to  raise  an  estoppel  against  the  district  in 
an  action  upon  the  coupons  as  they  would 
have  been  in  an  action  upon  the  bonds. 

It  is  said  that  the  reci'tals  in  the  bonds 
are  ineffectual  to  create  an  estoppel  because, 
while  they  declare  that  they  were  issued  un- 
der the  provisions  of  chapter  51,  they  show 
on  their  face  that  they  were  not  so  issued, 
because  those  provisions  require  the  bonds 
to  be  payable  to  the  holders  of  the  unsatis- 
fied judgments  at  the  office  of  the  treasurer 
of  the  oounty  issuing  them,  while  these 
bonds  are  payable  to  one  who  held  no  judg- 
ments at  8ioux  City,  Iowa, — a  city  without 
the  limits  of  the  district  township, — and  the 
coupons  are  payable  at  the  office  of  Weare  ft 
Allison,  in  Sioux  City,  Iowa.  The  objection 
is  too  technical  and  hypercritical  for  serious 
consideration.  The  statute  does  not  require 
the  bonds  to  be  payable  to  the  judgment 
creditors,  and  there  is  no  evidence  that  the 
plaintiff  in  error  has  been  deprived  of  an 
opportunity  to  pay  either  the  bonds  on*  the 
coutpons  by  the  fact  that  the  place  of  their 
payment  was  the  principal  dty  in  its  oounty, 
instead  of  at  the  office  (k  its  treasurer.  This 
immateriiLl  variance  from  the  form  pre- 
scribed by  the  statute  neither  destroys  nor 
weakens  the  plain  declaration  in  the  bonds 
that  they  were  issued  under  the  provisionn 
of  chapter  51,  nor  the  conclusive  estoppel 
which  that  recital  produces. 
24 
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Finally,  the  old  objectioiLB  that  neither  the  [ 
district  township  nor  the  officers  had  any 
power  to  issue  the  bonds  or  to  make  the  re- 
citals, that  the  recitals  do  not  estop  the 
township  from  defeating  the  coupons  on  the 
grounds  that  there  were  no  judgments,  and 
that  the  proceeds  of  the  bonds  were  not  ap- 
plied to  the  payment  of  the  judgments, 
which  liave  been  so  many  times  urged  upon 
and  discussed  by  this  court,  are  again  re- 
hearsed. To  discuss  them  wxmld  be  but  to 
repeat  former  opinions  of  this  court  which 
have  been  again  ajid  again  affirmed,  and  it 
would  seem  to  be  sufficient  here  to  briefly 
state  the  propositions  long  since  established 
by  the  decisions  of  the  Supreme  Ckmrt  and 
oi  this  court  which  render  these  objections 
of  oounsel  lor  the  plaintiff  in  error  unten- 
able. The  airairs  of  the  district  township 
were  intrusted  to  its  board  of  directors  to 
manage,  direct,  and  control.  Iowa  Ck)de 
1897,  §  2745.  It  was  ttie  duty  of  one  of 
tftie  members  of  this  board  (its  president)  to 
appear  in  behalf  of  the  oorporation  in  all 
tictions  brouffht  against  it,  and  to  sign  all 
warrants,  orders,  £rafts,  and  contracts  made 
by  it  (§  2759),  so  that  the  financial  status 
ol  the  corporation  and  the  number  and 
amount  of  the  judgments  against  it  were 
necessarily  within  the  knowledge  of  the 
members  of  this  board.  Chapter  51  of  the 
Acts  of  the  18th  General  Assembly  of  Iowa 
empowered  the  board  to  adopt  a  resolution 
that  its  district  township  should  issue  bonds 
to  pay  any  unsatisfied  judgments  rendered 
against  it  before  the  passage  of  the  act,  and 
authorized  the  president  and  secretary  of  the 
board  to  sign  and  issue  these  bonds  upon  the 
adoption  of  such  a  resolution.  Iowa  Laws 
1880,  chap.  51.  This  chapter  also  author- 
ized and  directed  these  officers  to  issue  these 
bonds  in  substantially  the  same  form  as 
was  by  law  prescribed  for  county  bonds,  and 
that  law  provided  that  such  bonds  should 
contain  a  certificate  or  recital  that  they  were 
issued  under  the  provisions  of  the  legisla- 
tive act  authorizing  their  issue,  and  in  con- 
formity with  the  resolution  of  the  board 
which  directed  it.  Iowa  Laiws  1878,  chap. 
58.  Now,  it  is  well  settled  that,  if  the  laws 
are  such  that  there  might,  under  any  state 
of  facts  or  ciircumetanoes,  be  lawful  power 
in  a  municipality  or  quasi  municipality  to 
issue  its  bonds,  it  may  by  recitals  therein 
estop  itself  from  denying  that  those  facts  or 
eiroumstances  exist,  unless  the  Constitution 
or  the  act  under  which*  the  bonds  are  issued 
prescribes  some  public  record  e«  the  test  of 
the  existence  of  some  of  those  facts  or  cir- 
cumstances. Hughes  County  v.  Livingston^ 
43  C.  C.  A.  541,  547,  104  Fed".  306,  311 ;  Laka 
Oownty  V.  Sutliff,  38  C.  C.  A.  167, 173,97  Fed. 
270,  277 ;  National  L.  Ins.  Co.  v.  Huron  Bd. 
of  Edu.  10  C.  C.  A.  637,  648,  651,  27  U.  S. 
App.  244,  262,  265,  62  Fed.  778.  789,  792; 
Chaffee  County  v.  Potter,  142  U.  S.  355,  364, 
35  L.  ed.  1040,  1043,  12  Sup.  Ct.  Rep.  216; 
Evansville  v.  Dennett,  161  U.  S.  434,443,  446, 
40  L.  ed.  760,  763.  764,  16  Sup.  Ct.  Rep.  613; 
E.  H.  Rollins  d  Sons  v.  Gunnison  County,  26 
C.  C.  A.  91,  98,  49  U.  S.  App.  399,  412,  80 
Fed.  692,  699;  Huron  v.  Second  Ward  Sav. 
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Bank,  49  L.  R.  A.  534,  30  C.  C.  A.  38,  45,  57 
U.  S.  App.  593,  606,  86  Fed.  272,  279 ;  South 
St.  Paul  V.  Lamprecht  Bros.  Co.  31  C.  C.  A. 
585,  589,  60  U.  S.  App.  78,  85,  88  Fed.  449, 
453.  In  this  case  there  might  have  been  a 
state  of  facts  under  which  the  district  town- 
ship would  have  had  the  power  to  issue  these 
bonds  notwlthstainding  the  fact  that  the  con- 
stitutional limit  of  its  indebtedness  had  been 
passed  when  thc^  were  issued.  There  might 
have  been  unsatisfied  judgments  rendered  be- 
fore the  passage  of  chapter  51  which  evi- 
demoed  undmpeachable  oibligaitions  of  the 
district  township  incurred  before  its  indebt- 
edness reached  its  constitutional  limitation. 
Neither  the  Constitution  nor  the  act  und^ 
which  the  bonds  were  issued  pointed  out  any 
public  record  as  the  test  of  the  existence  of 
this  state  of  facts.  The  district  township 
therefore  had  the  power  to  issue  the  bonds, 
if  such  judgments  existed,  when  they  were 
issued;  and  it  had  the  powei-  to  estop  itself 
from  denying  their  existence  by  reciting  in 
the  face  of  the  bonds  the  fact  that  they  did 
exisit.  The  officers  of  the  district  township 
w^re  expressly  authorized  to  ascertain  and 
certify  the  existence  of  these  facts.  They 
were  empowered  by  chapter  51  to  pass  a  reso- 
lution for  the  issue  of  the  bonds  for  the  pur- 
pose of  paying  such  judgments,  and  such 
judgnientis  only,  and  to  certify  in  -the  face  of 
the  bonds  that  they  were  issued  under  the 
provisions  of  the  act.  The  legislature  there- 
by intrusted  to  them  the  power,  and  imposed 
upon  them  the  duty,  to  ascertain,  determine, 
and  certify  whether  or  not  every  act  had 
been  done  and  every  fact  existed  which  con- 
ditioned a  lawful  issue  of  the  bonds  before 
they  sent  them  forth.  The  existence  of 
judgments  fundahle  under  chapter  51  was 
the  primary  fact  intrusted  to  them  to  as- 
certain,  determine,  and  certify,  without 
which  no  bond  could  be  lawfully  issued ;  and, 
when  they  certified  that  these  bonds  were  is- 
sued under  the  provisions  of  that  chapter, 
they  octed  far  within  the  limits  of  the  power 
and  in  the  discharge  of  the  duty  thrust  upon 
them  by  the  legislature  of  the  state,  ajid  the 
nece«tsary  effe<%  of  lAieir  certificate  was  to 
conclusively  estop  the  township  from  deny- 
ing its  truth  for  the  purpose  of  defeating  its 
coupons  in  the  hands  of  a  bona  fide  pur- 
chaser. When  a  municipal  body  has  lawful 
authority  to  issue  bonds  on  the  condition 
that  certain  facts  exist  or  certain  acts  have 
been  done,  and  the  law  intrusts  the  power 
to,  and  imposes  the  duty  upon,  its  officers 
to  ascertain,  determine,  and  certify  the  ex- 
istence of  these  facts  at  the  time  of  issuing 
the  bonds,  their  certificate  will  estop  the 
municipality,  as  against  a  bona  fide  holder 
of  the  bonds,  from  proving  its  falsity  to  de- 
feat them.  Hughes  County  v.  TAvingston, 
43  C.  C.  A.  641,'  548,  104  Fed.  306,  313;  .Vci- 
tional  L.  Ins.  Co.  v.  Huron  Bd.  of  Edu.  10 
C.  C.  A.  637,  651,  652,  27  U.  S.  App.  244.  266, 
268,  62  Fed.  778,  792,  793 ;  West  Plains  Twp. 
V.  Sage,  16  C.  C.  A.  553,  558,  32  U.  S.  App. 
725,  736.  69  Fed.  943,  948;  E.  H.  Rollins  d 
Son^  V.  Ounnison  County,  26  C.  C.  A.  91.  98, 
49  U.  S.  App.  399,  412,  80  Fed.  692,  699: 
Rathhone  v.  Kiotoa  County,  27  C.  C.  A-  477, 
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483,  49  U.  S.  App.  577,  589,  83  Fed.  125,  131; 
Huron  v.  Second  Ward  8av.  Bcmk,  49  L.  R. 
A.  534,  30  C.  C.  A.  38,  45,  57  U.  S.  App. 
593,  606,  86  Fed.  272,  279;  Broton  v.  Ingalls 
Tup.  30  C.  C.  A.  27,  29,  57  U.  S.  App.  611, 
615,  616,  86  Fed.  261,  263;  South  St.-Pwul 
V.  La^mpreckt  Bros,  Co.  31  C.  C.  A.  585,  589, 
60  U.  8.  App.  78,  85,  88  Fed.  449,  453;  Orat- 
ion Ttop.  ▼.  ChUton,  38  C.  C.  A.  84,  87,  97 
Fed.  145,  148;  Knox  County  y.  Aspinwall, 
21  How.  539,  16  L.  ed.  208;  Bissell  v.  Jeffer- 
sowoille,  24  Hoiw.  287,  16  L.  ed.  664;  M</ran 
y.  Miami  County,  2  Black,  722,  17  L.  ed.  342; 
Meyer  v.  Muscatine,  1  Wail.  384,  393,  17  L. 
ed.  564,  567;  Lee  County  v.  Rogers,  7  Wall. 
181,  19  l^&LlQO;  Pendleton  County  y.  Amy, 
13  Wall.  297,  305,  20  L.  ed.  579,  580;  Lexing- 
ton Y.  Butler,  14  Wall.  282,  20  L.  ed.  809; 
Crrand  Chute  ▼.  Wincgar,  15  Wall.  355,  21  L. 
od.  170;  Lynde  v.  Winnebago  County,  16 
Wall.  6,  21  L.  ed.  272;  Marcy  v.  Oswego  Tu^. 
02  U.  S.  637,  23  L.  ed.  748;  Coloma  v.  Eaves, 
92  U.  S.  484,  23  L.  ed.  579;  Moultrie  County 
V.  Rockifigha^n  Ten-Cent  8av.  Bank,  92  U. 
S.  631,  23  L.  ed.  631;  Douglas  County  y. 
Bolles^  94  U.  S.  104,  24  L.  ed.  4G;  Marion 
County  y.  Clark,  94  U.  S.  278,  24  L.  ed.  59; 
Johnson  County  v,  January,  94  U.  S.  202, 
24  L.  ed.  110;  Warren  County  y.  Marcy,  97 
U.  S.  96,  24  L.  ed.  977;  Pana  v.  Bowler,  107 
U.  S.  529.  27  L.  ed.  424,  2  Sup.  Ct.  Rep.  704; 
Oregon  y.  Jennings,  119  U.  S.  74,  30  L.  ed. 
323,  7  Sup.  Ot.  Rep.  124;  Chaffee  County 
V.  Potter,  142  U.  S.  355,  35  L.  ed.  1040,  12 
Sup.  CL  Rep.  216. 

Notwithstanding  all  this,  oooineel  for  the 
plaintiff  in  error  earnestly  argue  thftt  this 
distriot  ifl  not  estopped  froan  pixwing  tha.t 
the  issue  of  tliese  bonds  increased  the  debt 
of  the  district  torwnship  after  its  constitu- 
tional limitation  had  been  reached,  because 
the  bonds  contain  no  express  recital  that  the 
debt  they  eyidenced  is  not  in  excess  of  that 
lin^itation.  and  because  the  facts  were  that 
bonds  to  the  amount  of  $10,000  were  issued, 
when  the  fundable  debt  was  less  than 
$1,000,  and  when  the  debt  of  the  county  al- 
ready exceeded  its  constiturbional  limit;  and 
they  cite  the  oa^es  of  Lake  County  v.  Gra- 
ham, 130  U.  S.  674,  680,  32  L.  ed.  1065, 1067, 
9  Sup.  CL  Rep.  654;  Sutliff  y.  Lake  County, 
147  U.  S.  230,  235,  37  L.  ed.  145,  148,  13 
Sup.  Ot.  Rep.  318;  Doon  Dist.  Twp.  v.  Cum- 
mins. 142  U.  S.  366,  35  L.  ed.  1044,  12  Sup. 
CL  Rep.  220;  and  Gunnison  County  y.  E. 
H,  Rollins  d  Sons,  173  U.  S.  255,  43  L.  ed. 
689,  19  Sup.  Ct.  Rep.  390, — in  support  of 
their  contention.  The  opinions  of  the  Su- 
preme Cottrt  in  these  cases  haye  been  re- 
peatedly reviewed  by  this  court  in  the  deci- 
sions which  haye  sdready  been  cited.  The 
reasons  why  they  are  inapplicable  to  a  case 
like  that  now  in  hand,  and  why  the  position 
of  the  counsel  for  the  plaintiff  in  error  here 
cannot  be  sustained,  were  stated  with  some 
care  in  Huron  y.  Second  Ward  Sav.  Bank, 
49  li.  R.  A.  534,  30  C.  C.  A.  38,  45,  67  U.  S. 
App.  593,  607,  86  Fed.  272,  278,  and  in  Pierre 
V.  Dunscomh,  45  C.  C.  A.  499,  106  Fed.  611, 
017,  which  was  decided;  sJb  the  last  term  of 
this  court,  and  the  opinion  in  which  has 
flinoe  receiyed  the  sanction  of  the  Supreme 
55  I^  R.  A. 


Court  by  the  dismissal  of  a  writ  of  certiorari 
to  review  it.  181  U.  S.  621,  45  L.  ed.  1032, 
21  Sup.  Ct  Rep.  925.  Thejy  are  briefly 
these :  The  fact  that  the  debt  of  the  township 
was  in  excess  of  the  constitutional  limitation 
when  the  bonds  were  issued  is  not  matei*ial 
in  this  case,  because,  if  the  excess  existed, 
the  bonds  were  still  valid  if  the  recitals  in 
them  were  true,  and  the  township  is  estopped 
from  denying  their  truth.  The  bonds  could 
have  been  lawfully  issued  ondjr  to  refund  just 
debts  of  the  district  township  evidenced  by 
unsatisfied  judgments.  The  recitals  in  the 
bonds  tAiat  they  were  issued  under  the  pro- 
visions of  chapter  51  estopped  the  district 
township  f rocn  denying  ( 1 )  that  tnere  were 
just  debts  of  the  township,  evidenced  by  un- 
satisified  judgments  against  it  rendered  be- 
fore chapter  51  was  enacted,  which  war- 
ranted the  issue  of  the  bonds,  because  a  mu- 
nicipal corporation  is  estopped  from  de- 
feating an  action  by  an  innocent  purchaser 
to  collect  its  negotiable  bonds,  which  recite 
that  they  were  issued  for  the  purpose  of 
funding  tlie  judgments,  bonds,  warrants,  or 
floating  debt  of  the  corporation,  on  the 
ground  that  the  apparent  debt  they  were  is- 
sued to  satisfy  was  invalid  or  fictitious 
{Hughes  County  y.  TAvingston,  43  C.  C.  A. 
541,  550,  104  Fed.  306,  315;  Pierre  v.  Duns- 
comb,  45  C.  C.  A.  499,  106  Fed.  611,  616; 
Huron  y.  Second  Ward  Sav.  Bank,  49  L.  R. 
A.  534,  30  C.  C.  A.  38,  43,  57  U.  S.  App.  593, 
603,  86  Fed.  272,  277 ;  Ashley  y.  Presque  Isle 
County,  8  C.  C.  A.  455,  466,  16  U.  S.  App. 
656,  675,  709,  60  Fed.  55,  66;  Meyer  y. 
Broken,  65  Cal.  583,  4  Pac  25,  625,  26  Pac. 
281;  Moran  v.  Miami  County,  2  Black,  722, 
17  L.  ed.  342;  Hackett  y.  Ottaica,  99  a.  S. 
86,  96,  25  L.  ed.  363,  365;  Ottawa  y.  First 
Nat.  Bank,  105  U.  S.  342,  343,  26  L.  ed. 
1127)  ;  (2)  that  the  corporation  and  its  of- 
ficers have  applied  the  bonds  to  the  lawful 
purpose  for  which  they  appear  on  their  face 
to  have  been  issued  ( Huron  y.  Second  Ward 
Sav.  Bank,  80  Fed.  272,  277,  49  L.  R.  A. 
534,  30  0.  C.  A.  38,  43,  57  U.  S.  App.  593, 
603,  80  Fed.  272,  277:  National  L.  Ins.  Co. 
V.  Huron  Bd.  of  Edu.  10  C.  C.  A.  637,  644,  27 
U.  S.  App.  244,  255,  62  Fed.  778,  784;  West 
Plains  Twp.  v.  ^nge,  16  C.  C.  A.  553,  556,  32 
U.  S.  App.  725,  733,  69  Fed.  943,  940;  Ander- 
son County  y.  Beal,  113  U.  S.  227,  240,  28 
L.  ed.  906,  970,  5  Sup.  Ct.  Rep.  433;  Cairn 
V.  Zanc,  149  U.  S.  122,  137,  37  L.  ed.  673, 
677,  13  Sup.  Ct.  Rep.  803;  Maxcy  y.  Wil- 
liamson County  Ct.  72  111.  207)  ;  (3)  that 
the  bonds  were  exchanged  for  the  fundable 
debt  in  the  method  prescribed  by  the  law, 
so  that  they  neither  incresised  nor  diminished 
the  indebtedness  of  the  municipality  [Pierre 
V.  Dunscomh,  45  C.  C.  A.  499,  106  Fed.  Oil, 
617:  Huron  v.  Second  Ward  Sav.  Bank,  49 
L.  R.  A.  534,  30  C.  C.  A.  38,  44,  57  U.  S. 
App.  593,  004,  86  Fed.  272,  278;  Lake  Coun- 
ty y.  Piatt,  25  C.  C.  A.  87,  89,  49  U.  S.  App. 
210,  79  Fed.  567,  569;  E.  H.  Rollins  d  Sons 
v.  Gunnison  County.  26  C.  C.  A.  91,  98,  49 
U.  S.  App.  399,  80  Fed.  692,  698;  Re  State 
Bonds,  81  Me.  602,  18  Atl.  291;  Powell  v. 
Madison,  107  Ind.  110.  8  N.  E.  31;  Los 
Angeles  ▼.  Teed,  112  Cal.  319,  44  Pac  580; 
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Marion  County  ▼.  Harvey  County,  26  Kan. 
181,  201;  Hotchkiaa  v.  Marion,  12  Mont.  218, 

29  Pac.  821;  Miller  v.  School  Diat,  No,  S,  5 
Wyo.  217,  39  Pac.  879) .  In  otlher  wordB,  the 
plaintiiT  in  error  is  conclusively  estopped  by 
the  recitals  in  the  bonds  from  denying  tha^ 
they  neither  created  nor  increased  the  in- 
debtedness of  the  district  township,  and  that 
the  judgment  debts  for  which  they  were  ex- 
changed were  just  debts  of  the  township  in- 
cui'red  before  its  indebtedness  reached  the 
oonstitutiaoiU  limit.  Pierre  v.  Dunscomb, 
45  C.  C.  A.  499,  106  Fed.  611,  617;  Hughes 
County  V.  Livingston,  43  C.  C.  A.  541,  552, 
104  Fed.  306,  317;  Lake  County  v.  Piatt,  25 
C.  C.  A.  87,  89,  49  U.  S.  App.  216,  220,  79 
Fed.  567,  5G9;  E,  H,  Jtollins  A  Sons  v.  Gun- 
nison County,  26  C.  C.  A.  91,  98,  49  U.  S. 
App.  399,  411,  80  Fed.  692,  698;  Huron  v. 
Second  Ward  Sav,  Bank,  49  L.  R.  A.  534, 

30  C.  C.  A.  38,  44,  57  U.  S.  App.  593,  605, 
86  Fed.  272,  278;  Lyon  County  v.  Keene 
Five-Cent  Sav.  Bank,  40  C.  C.  A.  391,  393, 
100  Fed.  337,  339.  The  truth  is  that  when 
an  innocent  purchaser  buys  of  others  than 
the  municipality  or  iis  agenits  municipal 
bonds,  or  the  coupons  of  such  bonds,  wMch 
recite  that  they  were  issued  to  fund  tlie  debt 
of  the  municipality,  the  question  of  exces- 
sive indei>tedness  does  not  arise,  and  the  pur- 
chaser is  not  required  to  consider  or  inquire 
concerning  it.  Pierre  v.  Dunscomb,  45  C.  C. 
A.  499,  106  Fed.  611;  Huron  ▼.  Second  Ward 
Sav.  Bank,  49  L.  R.  A.  534,  30  G.  G.  A.  38, 
86  Fed.  272,  280. 

Cooinsel  for  plaintiff  in  error  h«ive  invc^ed 
the  conceded  rule  that  the  national  courts 
uniformly  follow  the  oonstruotion  of  the 
Constitution  and  statutes  of  a  sta/te  adopted 
by  its  highest  judicial  tribunai  in  all  cases 
that  inv(3ve  no  queertion  of  general  or  com- 
mercial law  and  do  question  of  right  under 
the  ConstitutioQ  and  laws  of  the  Nation 
{Madden  v.  Lancaster  County,  12  C.  C.  A. 
566,  573,  27  U.  S.  App.  528,  535,  536.  65  Fed. 
188,  192),  have  cited  the  opinions  of  the 
supreme  court  at  Iowa  in  Holliday  v.  HU- 
derbrandt,  97  Iowa,  177,  66  N.  W.  89;  Inde- 
pendent Dist  V.  Society  for  Savings,  98 
Iowa,  581,  67  N.  W.  370;  First  Nat.  Bank  v. 
Boon- Dist.  Twp.  86  Iowa,  330,  53  N.  W.  301; 
Mosher  v.  Independent  School  Dist.  44  Iowa, 
122 ;  McPhcrson  v.  Foster  Bros,  43  Iowa,  48, 
22  Am.  Rep.  215;  and  French  v.  Burlington, 
42  loiwH,  614, — some  of  which  are  not  in 
aoccrd  with  the  views  which  have  now  been 
expressed,  and  have  claimed  thai  the  ques- 
tion here  at  issue  is  one  of  oonatitutional 
construction,  and  tliat  the  Federal  courts 
should  fdloiw  the  decisions  of  the  supreme 
court  of  Iowa.  But  the  question  that  has 
been  under  oonsideratioa  here  is  not  one  of 
the  oonstructioii  of  the  Constitution  or  of 
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the  statutes  of  the  state  of  Iowa.  It  simply 
involves  the  oonstruction  and  effect  of  recit- 
ais  in  negotiable  instruments.  It  is  a  ques- 
tion of  commercial,  and  not  of  constitu- 
tional, law,  upon  which  the  decisions  of  the 
state  courts  are  not  controlling  in  the  Fed- 
eral liribunals.  It  is  not  only  tdiie  privil^ge^ 
but  the  duty,  of  the  Federal  courts,  impo^d 
upon  them  by  the  Constitution  and  statutes 
of  the  Uniited  States,  to  consider  tor  tiiem- 
selves,  and  to  form  their  independent  opin- 
ions and  decisions  upon,  questions  of  com- 
mercial or  geueral  law  presented  in  oases  in 
which  they  have  jurisdiction,  and  lit  Is  a 
duty  wiiich  thev  cannot  justly  renounce  or 
disregard.  Jurisdiction  of  'such  cases  was 
oonferred  upon  them  for  the  express  purpose 
of  securing  their  independent  oi^inions  upon 
the  questions  arising  in  the  litigation  re^ 
mitted  to  them.  And  a  citizen  of  uie  United 
States  who  has  tihe  right  to  prosecute  his 
suit  in  the  national  courts  has  also  the  right 
to  the  opinions  and  decisions  of  t^ose  courts 
upon  every  crucial  question  of  general  or 
commercial  law  or  of  ricbt  under  the  Con- 
stitution or  statutes  of  uie  nation  which  he 
presents.  Speer  v.  Kearney  County,  32  C- 
C.  A.  101,  114,  60  U.  S.  App.  38,  59,  88  Fed. 
749,  762;  Hartford  F,  Ins.  Co.  v,  Chicago,  M. 
d  St.  P.  R.  Co.  30  L.  R.  A.  193,  17  C.  C.  A. 
62,  65,  36  U.  S.  App.  152,  156,  70  Fed.  201, 
203;  2iew  York  C.  R,  Co.  ▼.  Lockwood^  17 
Wall.  357,  368,  21  L.  ed.  627,  637;  Myrick  v. 
Michigan  C.  R.  Co.  107  U.  S.  102,  27  L.  ed. 
325,  1  Sup.  Ct.  Rep.  426 ;  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.  16  Pet  495,  511, 
10  L.  ed.  1044,  1051;  Svnft  v.  Tyson,  16  Pet. 
1,  10  L.  ed.  865;  Brooklyn  City  d  N.  R.  Co. 
v.  National  Bank  of  the  Republic,  102  U.  S. 
14,  26  L.  ed.  61;  Burgess  v.  Seligman,  107 
U.  S.  20,  33,  27  L.  ed.  359,  365,  2  Sup.  Ct. 
Rep.  10;  Smith  v.  Alabama,  124  U.  S.  465, 
478,  31  L.  ed.  508,  512,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  564 ;  Bucher  v.  Cheshire 
R.  Co.  125  U.  S.  555,  583,  31  L.  ed.  795,  798, 
8  Sup.  Ct.  Rep.  974;  Liverpool  d  O.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397, 
443.  32  L.  ed.  788,  792,  9  Sup.  Ct.  Rep.  469. 
While  the  opinions  of  the  supreme  court  of 
Iowa  are  entitled  to  and  have  received  grave 
consideration  in  this  case  and  in  the  earlier 
case  of  Huron  v.  Second  Ward  Sav.  Bank,  49 
L.  R.  A.  534.  30  C.  C.  A.  38,  46.  57  U.  S. 
App.  693.  607,  86  Fed.  272,  280,  the  condu- 
sions  which  were  reached  in  that  case  and 
which  are  affirmed  in  this  case  are  in  accord 
with  the  established  rules  of  decision  which 
have  been  adopted  by  the  Supreme  Court 
and  by  this  court,  they  commend  themselves 
to  our  reason  and  judgment,  and  they  must 
be  adhered  to. 

The  judgment  below  is  affirmed. 
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STATE  o#  Maine 

V, 

Bradford  KNIGHT. 

(06  Me.  467.) 

l^e  existenee  of  an  uncontrollable  in- 
sane impulse  to  commit  a  crime  known  to 
be  such  does  not  modify  the  criminal  respon- 
•IblUty  for  the  act. 

(Auguat  13,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Kenne- 
bec County  made  during  the  trial  of  an  in- 
dictment charging  him  with  murder  which 
resulted  in  a  conviction.     Overruled. 

The  facta  are  stated  in  the  opinion. 

Meeera.  Heath  &  Andrews,  for  defend- 
ant: 

Where  the  want  of  power  of  oootrol  arises 
from  the  insane  eondition  of  the  mind  of  the 
accused  he  is  not  responsible. 

State  V.  Felter,  25  Iowa,  67. 

A  mental  disease  may  overpower  the  will. 

State  V.  Mmoherter,  46  lowu,  88. 

The  intellectual  test  assumes  the  existence 
of  one  faculty,  the  understanding,  and  that 
only  the  understanding  (or  intellect)  is  lia- 
ble to  disease.  The  hospitals  are  full  of  pa- 
tients with  healthy  intiellecte  and  diseased 
wills.  Insanity  must  be  recognized  as  a  dis- 
eaae  thai  may  impair  or  totally  destroy  ei- 
ther the  underartanding  or  the  will  or  both. 

Bradley  v.  State,  31  Ind.  492;  Oreen  v. 
State,  64  Ark.  523,  43  6.  W.  973. 

Mr,  QeoT^e  IXT.  Heselton,  for  the  State: 

It  is  not  every  kind  and  degree  of  insanity 
which  is  sufficient  to  exempt  from  punish- 
ment for  crime. 

United  States  v.  MoQlue,  1  Curt.  C.  C.  1, 
Fed.  Cas.  No.  15,679. 

The  law  inquires,  not  as  to  the  peculiar 
constitution  of  mind  of  the  accused,  or  what 
weaknesses,  or  even  disorders,  he  was  af- 
flicted with,  but  solely  whether  he  was  capa- 
ble of  havinff,  and  did  have,  a  criminal  in- 
tent. If  he  had,  it  punishes  him;  if  not,  it 
holds  him  dispunish«ible.  And  it  supplies 
a  test  by  which  the  jury  is  to  ascertain 
whether  the  accused  is  so  far  insane  as  to  be 
irresponsible.  That  test  is,  the  capacity  to 
distinguish  between  right  and  wrong,  as  to 
the  particular  act  wiUi  which  the  accused 
is  charged. 

1  Clevenger,  Med.  Jur.  p.  131;  People  v. 
McDonell,  47  Cal.  134;  Loyd  v.  State,  45  Ga 
57;  State  v.  Turlington,  102  Mo.  642,  15  S. 
W.  141;  Moett  v.  People,  85  N.  Y.  373; 
Blackburn  v.  State,  23  Ohio  St.  146;  Com, 
▼.  Sayree,  12  Phila.  553;  Wilcox  v.  State,  94 

.^M      -  —  "■ 

Non. — For  Irresistible  Impulse  as  an  excuse 
for  crime,  see  State  v.  Harrison  (W.  Va)  18  L. 
R.  A.  224,  and  note. 

For  a  case  holding  that  insanity  which  will 
excuse  a  crime  must  be  such  that  the  accused 
has  not  sufficient  mental  capacity  to  know  the 
wrongfalness  of  the  act,  see  Maas  t.  Oklahoma 
(Okla)  58  L.  R.  A.  814. 
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Tenn.  106,  28  S.  W.  312;  Furst  ▼.  State,  31 
Neb.  403,  47  N.  W.  1116;  State  v.  Maier,  36 
W.  Va.  767,  15  S.  E.  991;  Com.  v.  Bogere, 
7  Met.  500,  41  Am.  Dec.  458;  United  States 
V.  Faulkner,  35  Fed.  730. 

The  court  in  this  state  has  held  that  the 
rule  of  responsibility  is  whether  the  accused 
at  the  time  of  committing  the  act  was  labor- 
ing under  such  a  defective  reason  from  dis- 
ease of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if 
he  did  know,  tha/t  he  did  not  know  that  he 
was  doing  wrong. 

State  V.  Lawrence,  67  Me.  674;  United 
States  V.  Young,  25  Fed.  710;  People  v.  Coff- 
man,  24  Cal.  230;  People  v.  Walter,  1  Idaho, 
386;  State  v.  Klingcr,  43  Mo.  127;  Anderson 
v.  State,  25  Neb.  550,  41  N.  W.  357;  Flana- 
gan V.  People,  52  N.  Y.  467,  11  Am.  Rep. 
731. 

Errors  of  delusion  do  not  relieve  a  man  of 
criminal  responsibility  for  an  act  unless 
they  convince  him  he  had  a  right  to  do  the 
act. 

1  Clevenger,  Med.  Jur.  p.  169;  Com.  v. 
Rogers,  7  Met  500,  41  Am.  Dec.  458;  State 
V.  Lawrence,  57  Me.  574. 

If  an  insane  delusion  could  be  imagined 
in  Knight,  there  was  absolutely  no  evidence 
that  it  was  of  a  nature  to  impel  him  to  the 
parUcular  act  in  question;  «md  unless  the 
insane  delusion  is  thus  connected  with  the 
act  it  does  not  excuse. 

State  V.  Lairretice,  67  Me.  674;  United 
States  ▼.  Ridgeuxiy,  31  Fed.  144;  1  Cleven- 
ger, Med.  Jur.  p.  169. 

State  ▼.  Harrison,  36  W.  Va.  742,  18  L.  R. 
A.  224,  15  S.  E.  982,  considers  fully  and  ably 
certain  requests  similar  to  those  in  this  case. 

Wliitehonse,  J.,  deliyered  the  opinion  of 
the  court: 

In  this  case  the  respondent  was  indicted 
and  tried  for  the  mnirder  of  Mtimie  Small. 
It  was  not  in  controversy  that  the  accused, 
if  responsible  for  his  act,  was  vuilty  of  mur- 
der in  the  first  degree,  and  uie  only  issue 
raised  in  defense  was  the  insanity  of  the  de- 
fendant. The  jury  returned  a  verdict  of 
"Guilty  of  murder  in  the  first  degree,"  and 
the  case  comes  to  this  court  on  exceptions 
taken  by  the  defendant  io  the  refusnl  '^'  thr 
presiding  justice  to  give  certain  instructions, 
and  to  the  instructions  actually  given,  in  the 
charge,  as  follows: 

First  If  the  jury  find  that  the  mind  of 
the  respondent  at  the  time  of  killing  Mamie 
Small  was  diseased;  ths^t  by  reason  of  such 
mental  disea-se  his  will  power  was  then  im- 
])«iired;  that  by  reason  of  such  iihpairment 
of  his  will  power  so  caused  he  did  not  then 
have  sufficient  will  power  to  refrain  from 
committing  the  act;  and  that  the  act  was 
the  product  of  9u6h  mental  disease, — ^he  was 
not  responsible  for  the  act,  although  he  thep 
had  sufTicient  mental  capacity  and  reason 
to  enable  him  to  distinguish  between  right 
and  wrong  as  to  the  puiiculao:  act  he  was 
doing. 
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Seoofid.  If  the  jury  find  that  the  mind  of 
the  reaponident  at  the  time  of  killing  Mamie 
Small  wa«  diseased;  that  by  reason  of  such 
menfaai  disease  his  will  power  was  then  im- 
paired; that  by  reason  of  suoh  impairment 
so  oaused  he  did  not  then  have  sufficient  will 
power  to  refrain  from  committjing  the  act; 
and  that  the  aot  was  the  product  of  such 
mentai  disease, — lie  was  not  responsible  for 
the  act^  although  then  conscious  that  the 
act  was  wrong  and  punishable. 

Third.  If  the  jury  find  that  the  prisoner 
at  the  time  of  killing  Mamie  Small  had  a 
diseased  mind;  that  such  mental  disease 
caused  him  to  determine  to  kill  her;  thdut 
by  reason  of  sudi  mental  disease  he  did  not' 
then  have  sufficient  will  power  to  refrain 
from,  oommitting  the  act;  and  that  the  act 
was  the  product  of  such  mental  disease, — be 
was  not  responsible  for  the  act,  although 
then  conscious  tliat  the  act  was  wrong  and 
punishable. 

Fourth.  Criminal  intent  involves  a  sound 
will  as  a  part  of  the  requirement  of  a  sound 
mind.  That  a  person  is  shown  to  have  had, 
at  the  time  of  the  aot,  capaovty  and  reason 
sufficient  to  enable  him  to  distinguish  be- 
tween right  and  wrong  as  to  'the  particular 
act  he  was  tlien  doing,  does  not  necessarily 
make  him  responsible.  If  the  jury  find  that 
the  mind  of  the  prisoner  at  the  time  of  kill- 
ing Mamie  Small  was  diseased;  that  by 
reason  of  such  mental  disease  his  will  power 
was  then  impaired;  that  by  reason  of  such 
impairment  of  his  will  power  so  oaused  he 
did  not  then  have  sufficient  will  power  to 
refrain  fi*om  oomimitting  the  act;  and  that 
the  act  was  the  product  of  such  mental  dis- 
ease,— ^he  was  not  responsible  for  the  aot,  al- 
though he  then  had  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  be- 
tween right  and  wrong  as  to  the  act. 

Fifth.  To  the  following  instruction  in  the 
charge:  "To  establish  wie  proposition  that 
he  w«Ls  insane  in  the  legal  sense,  and  there- 
fore not  criminally  responsible,  the  respond- 
ent must  prove  that  at  the  time  of  doing  the 
itct  he  was  afflicted  with  mental  disease  of 
such  character  or  extent  that  he  had  not 
th-pn  tlie  mental  capacity  sufficient  to  distin- 
guish between  right  and  wrong  as  to  the 
particular  aot  he  was  doing;  or,  in  other 
words,  that  he  had  not  knowledge,  conscious- 
ness, or  conscience  enough  to  know  that  the 
act  he  was  doing  was  wroi^  euad  criminal, 
and  one  for  which  he  would  be  liable  to  pun- 
ishment: or,  in  still  other  words,  that  he 
was  so  affiic^ted  by  mental  disease  as  not  to 
know  the  nature  and  quality  of  the  act  he 
was  doing,  or,  if  he  did  know  that  much, 
he  yet  did  not  know  that  the  act  was  un- 
lawful and  wrong.  •  If  he  does  prove  that 
much,  it  establishes  the  proposition  that  he 
was  legally  unsound;  insajie,  in  the  legal 
sense.'' 

Sixth.  To  the  folloiwing  instruction  in  the 
charge:  "Again,  whatever  was  the  charac- 
ter or  extent  of  his  mental  disease,  if  any 
he  hfad,  if  he  yet  had  sufficient  mental  ca- 
pacity to  understand  and  know  the  situation, 
to  understand  and  remember  the  nature  and 
quality  of  the  act  he  wtas  doing,  that  it  was 
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unlawful  and  wrong,  he  was  not  then  'in- 
sane,' in  the  legal  sense  of  that  term." 

Seventii.  To  the  following  instruction: 
"He  must,  show  then,  first,  the  existence  at 
that  time  of  some  mental  disease;  secondly, 
that  the  disease  was  of  such  diaracter  or 
extent  that  it  deprived  him  at  that  time  of 
the  usual  mental  oapaciity  necessary  to  un- 
dei*stand  the  nature  and  quality  of  the  act 
he  was  doing,  its  oharacter  and  consequen- 
ces; in  other  words,  the  mental  capacity  to 
distinguish  between  right  and  wrong  as  to 
that  particular  act.  He  muBt  show  &e  con- 
nection between  a  mental  disease,  if  there 
was  one,  and  this  unhappy  result  by  the  re- 
duction of  his  menial  capacity  to  the  sxaie 
which  I  have  described.  If  both  are  shown, 
namely,  the  existence  of  the  mental  disease 
and  its  ex-tent  to  the  point  I  have  described, 
then  he  was  insane  in  the  legal  sense,  and 
the  killing  was  simply  the  unfortunate  re- 
sult of  mental  disease;  otherwise,  the  kill- 
ing must  be  held  to  be  the  result  of  the 
mail's  vicious  acts,  for  which  he  is  respon- 
sible." 

It  is  expressly  admitted  in  the  bill  of  ez- 
oeplione  that  '^e  case  and  the  oontentions, 
both  of  the  state  and  of  the  respondent,  were 
fully  and  accurately  stated  in  the  charge,  so 
far  as  necessary  to  explain  and  illustrate  the 
instructions  given,  and  that  "the  respondent 
adopts,  as  a  part  of  tiheae  exceptions,  all 
statements  of  facts  and  of  contentions  in  the 
charge."  The  relevancy  of  the  requested  in- 
structions to  any  propositions  of  fact  which 
the  evidence  necessarily  tended  to  establish, 
and  the  soundness  of  the  instructions  given 
to  whi(^  exceptions  were  taken,  must  Uiere- 
fore  be  considered  and  determined,  so  far  as 
necessary  to  a  decision  of  the  question  pre- 
I  sented  by  the  exceptions,  upon  an  examina- 
I  tion  of  the  recitals  of  evidenoe  and  state- 
ments of  fact  contained  in  the  charge  to  tiie 

jury- 

The  relations  between  the  respondent  and 
the  deceased,  and  the  circumstances  attend- 
ing the  convmission  of  the  homicide,  are  thus 
stated  in  the  chsdrge:  "To  prove  the  pre- 
sentment, in  the  first  instance,  the  state  has 
introduced  evidence  tending  to  show  that, 
upon  the  17th  day  of  February  last^  Brad- 
ford Knight  was  acquainted  with  Mamie 
Small.  Had  married  her  sister.  Had  been 
intimate  with  her,  probably  to  an  undue  de- 
gree. I  think  there  is  no  question  but  that 
he  was,  as  we  say,  criminally  intimate  with 
her, — ^had  sexual  relations  with  her  forbid- 
den by  law.  and  amounting  to  the  crime  of 
adultery.  That  he  had  known  her  many 
years.  That  on  the  afternoon  of  February 
17th,  shortly  after  or  about  dinner  time,  he 
was  on  the  other  side  of  the  river,  in  tlie 
town  of  Randolph,  inquiring  for  the  resi- 
dence of  the  man  with  whom  Mamie  Small 
at  that  time  was  boarding.  That  he  went 
up  to  the  residence,  and  then  came  back.  He 
is  afterwards  seen  going  to  Augusta,  then 
going  back  to  Gardiner,  and  is  seen  in  the 
evening  upon  the  common  in  Gardiner,  as 
you  have  heard  described  by  a  witness,  walk- 
ing back  and  forth  alone  in  the  walks  of  that 
common.    Then  it  appears  by  another  wit- 
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aoM  that  Mamie  BiiMJll,  in  the  evening,  left 
her  boarding  phhoe  upon  tbe  Randolph  aide 
wztAi  a  young  boy,  came  across  the  bridge 
into  Gardiner,  and  paesed  up  by  this  ooan- 
moo,  where  he  was  walking  bade  and  forth. 
That  he  came  ooit  and  addressed  her,  and  in- 
quired what  the  trouble  was  about,  and  that 
ahe  replied  to  him  sharply  that  if  he  did  not 
let  her  alone  she  would  make  trouUe  for 
him.  That  she  thereupon  started  to  run 
ahead,  and  turned  into  a  walk,  past  a  house, 
into  the  back  door  of  a  house.  That  he  fol- 
lowed  on  alter  her,  if  I  remember  correctly, 
cutting  cu»'oss  the  sidewalk,  not  following 
around  the  turn,  but  cutting  aoroes,  reaobed 
her,  seized  her  with  his  left  hand,  and  fired 
three  shote  a^t  that  doee  range  into  her  body. 
That  she  screamed  and  fell.  That  he 
artarted  and  ran  back,  meeting  someone,  and 
telling  him  that  the  shots  were  from  another 
directMm,  and  went  on  dawn  to  his  old  home 
in  Richmond.'^ 

The  facts  discloeed  by  the  state's  evidence, 
as  well  as  those  adduced  in  behalf  of  the  re- 
spondent, were  then  carefully  grouped  and 
critically  reviewed  by  the  presiding  justice, 
speoiai  attention  being  called  to  the  follow- 
ing memorandum  found  on  the  respondent's 
person  after  the  homicide,  and  relied  upon 
as  an  important  evidence  in  his  behalf,  to 
wit: 

"Feb.  17,  1899. 

"I  am  in  Gardiner  to  night  for  the  purpose 
of  shooting  Mamie  Small.  I  have  been  to 
Augusta  to  see  my  wife  to  get  her  go  to 
Gardiner  to  see  Mamie.  I  have  told  my  wife 
that  I  wanted  to  see  Mamie  and  talk  with 
her,  and  see  if  she  can't  fix  up  the  trouble 
between  Mamie  and  I." 

It  is  not  in  controversy  that  the  instruc- 
tions actually  given  to  *tihe  jury  were  in  en- 
tire harmony  with  the  intellectual  test  of 
criminal  responsibility  approved  in  State  v. 
Laicrence,  57  Me.  574,  and  cases  there  cited, 
and  that  the  refusal  'to  give  the  requested  in- 
structions was  fully  justified  by  the  doctrine 
of  that  case.  But  it  is  eamestly  contended 
by  the  learned  counsel  for  the  defendant  that 
an  uncontrollable  insane  impulse  to  commit 
a  criminal  act  may  coexist  with  full  knowl- 
edge of  the  wrongfulness  of  the  act,  and  that 
the  legal  test  of  responsibility  for  crime  af- 
forded by  the  knowledge  of  right  and  wron^, 
respecting  the  act  committed,  has  proved  to 
be  ineuflicient  and  unsatisfactory.  It  Is  ac- 
cordingly insisted  that  the  time  has  now  ar- 
rived when  this  criterion  of  responsibility 
can  be  safely  modified  by  inoorporating  into 
the  rule  the  eiement  of  irresistible  impulse 
presented  in  the  defendant's  requests. 

It  is  undoubtedly  true  that  in  the  progres- 
Bive  development  of  the  medical  jurispru- 
dence of  insanity  more  enlightened  views 
have  gradually  prevailed  respecting  the  func- 
tional activity  of  the  mind,  and  the  course 
of  symptoms  indicating  mental  disease,  and 
that  just  conclusions  have  more  frequently 
been  reached  by  courts  and  juries  in  recent 
years  in  regard  to  the  relation  of  insanity  to 
criminal  responsibility.  But  since  the  an- 
nouncement of  the  decision  by  this  court  in 
State  T.  Laiorence,  57  Me.  574,  in  the  year 
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1870,  this  abstruse  and  difficult  question  has 
been  the  subject  of  exhaAistive  re-examina- 
tion and  renewed  study,  in  the  light  of  all 
modem  discoveries  of  scientific  truth  bear- 
ing upon  it  by  the  most  eminent  medicad  and 
legal  jurists  in  this  country  and  England, 
and  by  courts  of  the  highest  authority  in 
both  countries;  and  it  is  still  held  by  an  ov- 
erwhelming weight  of  judicial  authority 
that,  when  the  insanity  of  the  accused  is 
pleaded  in  defense,  the  test  of  his  responsi- 
bility for  crime  afforded  by  hie  capsucity  to 
luiderstand  the  nature  and  quality  of  the  act 
he  was  doing,  and  his  mental  power  to  dis- 
tinguish between  right  and  wrong  with  re- 
spect  to  that  particular  act  at  the  time  he 
committed  it>  is  the  only  proper  legal  cri- 
terion; and  that,  when  fully  developed  and 
explained  to  the  jury,  in  its  application  to 
the  special  facts  and  cii-cumstances  of  dif- 
ferent cases,  it  will  always  be  found  ade- 
quate to  meet  the  demands  of  justice,  and 
humanity  towards  the  accused,  as  well  as  to 
insure  the  protection  and  safety  of  the  pub- 
Uc. 

In  Browne's  '^Medical  Jurisprudence  of 
Insanity,'-  published  in  England  in  1875, 
and  republished  in  this  country,  the  author 
oriticaily  analyzes  the  famous  answers  given 
by  the  English  judges  to  the  questions  pro- 
posed to  them  by  the  House  of  Lords  aftor 
the  trial  of  McNaughton  in  1843  (§§  10- 
14 ) ,  which  have  formed  the  basis  of  the  pre- 
vailing rule  since  that  time,  and  the  one  ap- 
proved in  State  v.  Laiorence,  57  Me.  674,  and 
iJien  proceeds  as  follows  (§  15)  :  "After 
the  fullest  examination  of  the  medical  opin- 
ions on  the  other  side,  we  are  constrained  to 
hold  that  the  answers  of  the  judges  are  a 
most  satisfactory  statement  of  the  law,  and 
that  no  better  test  of  responsibility  could,  at 
the  present  time,  be  devised  than  that  which 
makes  knowledge  of  right  and  wrong  at  the 
time  of  the  commission  of  the  act  the  means 
of  judging  of  the  punishability  of  the  person 
who  has  committed  a  criminal  offense.  'Al- 
though not  a  test  of  insanity,'  says  Dr.  Ham- 
mond, *the  knowledge  of  right  and  wrong  is 
a  tost  of  responsibility.  .  .  .  Any  indi- 
vidual having  the  capacity  to  know  that  an 
act  which  he  contemplates  is  contrary  to 
law  should  be  deemed  legally  respon&ible 
and  should  suiler  punishment.  He  possesses 
what  is  called  by  Bain  "punishability." 
.  .  .  The  only  forms  of  insanity  which, 
in  my  opinion,  should  a.bsolve  from  respon- 
sibility, .  .  .  are  such  a  degree  of  idi- 
ocy, dementia,  or  mania  as  prevents  the  in- 
dividual from  understanding  the  consequen- 
ces of  his  act,  and  the  existence  of  a  delusion 
in  reffard  to  a  matter  of  fact  which,  if  true, 
would  lustify  his  act,*  " 

In  the  elaborate  work  on  Medical  Juris- 
prudence by  Witthaus  and  Becker,  published 
in  New  York  in  1896,  is  a  treatise  on  the 
Medical  Aspects  of  Insanity  in  Its  Relations 
to  Medical  Jurisprudence,  by  Dr.  Fisher,  of 
New  York.  In  that  portion  of  the  treatise 
devoted  to  "Impulsive  Insanity"  the  author 
says  (vol.  3,  p.  273):  "The  practice  of 
the  courts  in  England  and  in  this  country, 
following  the  trial  of  McNaughton  in  1843, 
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has  been  fha/t  every  roan  ie  presumed  to  be 
Bane  and  to  possess  a  sufficient  degree  oi 
reason  to  be  responsible  for  his  acts,  uniless 
il  ran  be  clen/rlv  proved  that,  at  the  time 
of  ooonmitting  the  act,  the  accused  was  lar 
boring  under  such  a  delect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  it,  that  he  did  not  know 
he  was  dodog  wrong.  Under  these  rules, 
which  may  be  taken  as  outlining  the  law  on 
this  subject  in  a  large  number  M  the  United 
States,  the  defense  of  irresistible  impulse  to 
do  what  is  known  to  be  morally  wrong  and 
what  is  legally  a  crime  cannot  be  set  up ;  for 
if  the  accused  was  oonscious  that  the  act 
was  one  which  he  ought  not  to  do,  azbd  if 
that  act  was  at  the  some  time  contrary  to 
the  law  of  the  Isjod,  it  is  punishable.  .  .  . 
All  forms  of  crime  may  be  committed  under 
the  influence  of  irresistible  impulse, — homi- 
cide, suicide,  arson,  thefts  and  various  acts 
indioative  cd  seocual  peryeansion.  We  may 
have  also  melancholia  or  mania  associated 
with  this  condition,  and  more  rarely  delu- 
sions and  hallucinations.  It  is  not,  how- 
ever, in  these  latter  conditions  that  we 
should  consider  this  disease  as  an  entity. 
In  fact,  the  only  safe  course  is  to  fallow  the 
dictum  of  the  law  in  this  respect,  which  vir- 
tually says  that  irresistible  impulse  is  no  de- 
feiii5$e  unless  a  symptom  of  insandty." 

Again,  in  the  treatise  on  Mental  Unsound- 
ness in  Its  Legal  Relations,  in  the  same  vol- 
ume, by  Mr.  Becker,  the  author  says,  on 
pages  421,  422:  ''But  evidence  of  loss  of 
control  of  the  will,  or  of  morbid  impulse, 
does  not  constitute  a  defense,  except  when  it 
demonstrates  menital  unsoundness  of  such  a 
character  as  to  destroy  the  power  of  distin- 
guishing between  right  and  wrong  as  to  the 
particular  act.  .  .  .-  This  rule  is  the 
legal  essence  of  the  whole  matter,  and  it 
avoids  much  of  the  confusion  which  the  Grer- 
man  jurists  and  metaphysicians  have  in- 
fused into  this  subject.  The  New  York 
court  of  appeals  in  the  case  of  Flanagan  v. 
People  (1873)  52  N.  Y.  467,  11  Am.  Rep. 
731,  said:  *We  are  asked  in  this  ease  to  in- 
troduce a  new  element  into  the  rule  of  crim- 
inal responsibility  in  cases  of  alleged  in^uin- 
ity,  and  to  hold  that  tJie  power  of  choosing 
right  from  wrong  is  as  essential  to  legal  re- 
sponsibility as  the  capacity  of  distinguishing 
between  them,  and  that  the  absence  of  the 
former  is  consistent  with  the  presence  of  the 
latter.  The  argument  proceeds  upon  the 
theory  that  there  is  a  form  of  insanity  in 
which  the  faculties  are  so  disordered  and  de- 
ranged that  a  man,  though  he  perceives  the 
moral  quality  of  his  acts,  is  unable  to  con- 
trol them,  and  is  urged  by  some  mysterious 
pressure  to  the  commission  of  acts,  the  conr 
sequences  of  which  he  antddpates,  but  can- 
not avoid.  Whatever  medical  or  scientific 
authority  there  may  be  for  this  view,  it  has 
not  been  accepted  by  courts  of  law.  The 
vagueness  and  uncertainly  of  the  inquiry 
which  would  be  opened,  and  the  manifest 
danger  of  introducing  the  limitaition  claimed 
into  the  rule  of  responsibility,  in  cases  of 
crime,  may  well  cause  courts  to  pause  before 
ri.5  J.  K.  A. 


assenting  to  it.  Indulgenoe  in  eivil  paoBioaB 
weakens  the  restraining  power  of  the  will 
and  conscience,  and  the  nne  suggested  would 
be  the  oover  for  the  commussion  of  crime  and 
its  justification.  The  doctrine  that  a  crim- 
inal act  may  be  excused  upon  the  notion  of 
an  irresistible  impulse  to  commit  it>  where 
the  offender  has  the  sJsility  to  discover  his 
legal  and  moral  duty  in  respeot  to  it,  has  no 
place  in  the  law.' " 

This  rule  was  suiMequently  inoorporaied 
into  the  Penal  Oode  of  New  York,  and  re- 
affirmed in  People  v.  Carpenter  (1886)  102 
N.  Y.  238,  6  N.  E.  584,  and  in  People  v.  Tay- 
lor (1893)   138  N.  Y.  398,  34  N.  E.  275. 

In  the  "Medical  Jurisprudence  of  Insanity 
or  Forensic  Psydiiiatry"  by  Dr.  S.  V.  Clev- 
enger,  of  Chicago,  published  in  1898,  the 
author  concedes  that  the  test  of  right  and 
wrong  as  to  the  particular  act  charged  is 
generally  accepted  in  the  United  States  in 
determining  the  question  of  responsibility 
for  crime  (^'ol.  1,  p.  18),  and  abundantly 
justifies  the  concession  by  a  vast  array  <d 
*'Lqgal  Adjudications  in  Criminal  Cases," 
cited  in  chapter  7  of  the  same  volume. 

In  Btate  v.  Erh  (1881)  74  Mo.  199,  a  re- 
quested instruction  that  if  the  accused  ''was 
incapable  of  distinguishing  right  from 
wrong,  or  of  exercising  control  or  will 
power  over  his  actions,  or  was  unconscious 
at  times  of  the  nature  of  the  crime  he  w«bs 
about  to  commit,"  he  should  be  acquitted, 
was  held  to  have  been  properly  refusea,  and 
this  decision  was  reafSirmed  in  State  v.  Pa- 
gels  (1887)  92  Mo.  300,  4  S.  VV.  931,  the 
court  saying  in  the  opinion  in  the  latter 
case:  "It  will  be  a  sad  day  for  this  state 
when  uncontrollable  impulse  shall  dictate  *a 
rule  of  action'  to  our  courts." 

In  a  very  elaborate  discussion  of  the  sub- 
ject by  the  supreme  court  of  appeals  in  State 
V.  Harrison  (1892)  36  W.  Va.  729,  18  L.  R. 
A.  224,  16  S.  E.  982,  the  authorities  are  crit- 
ically examined  and  compared,  and  the  doc- 
trine oi  "irresistible  impulse"  emphatically 
repudiated.  In  the  opinion  it  is  said :  "For 
myself,  I  cannot  see  how  a  person  who  ra- 
tionally comprehends  the  nature  and  qual- 
ity of  an  act,  and  knows  that  it  is  wrong  and 
crinunal,  can  act  through  irresistible  inno- 
cent impulsa  Knowing  the  nature  of  the 
act  well  enough  to  make  him  otherwise  li- 
able for  it  under  the  law,  can  we  say  that  he 
acts  from  irresistible  impulse,  and  not  crim- 
inal design  and  guilt?  ...  I  admit  the 
existence  of  irresistible  impulse,  and  its  effi- 
cacy to  exonerate  from  responsibility,  but 
not  as  consistent  with  an  adequate  realiza- 
tion of  the  wrong  of  the  act.  It  is  that  un- 
controllable impulse  produced  by  the  disease 
of  the  mind,  when  that  disease  is  sufficient 
to  ovenride  the  reason  and  judgntent  and 
obliterate  the  sense  of  right  as  to  the  act 
done,  and  deprive  the  aoCTised  of  power  to 
choose  between  them.  This  impulse. is  bom 
of  the  disease,  and  when  it  exists  capacity 
to  know  the  true  nature  of  the  act  is  gone. 
This  is  the  sense  in  which  'irresistible  im- 
pulse' was  defined  in  Hopps  v.  People,  31  111. 
385,  83  Am.  Dec.  231,  and  Daoey  v.  People, 
116  111.  556,  6  N.  E.  165."    See  also  State 
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▼.  FeUer,  25  Iowa,  67;  State  v.  Mewherier, 
46  lovra,  88;  Biate  v.  A^MPon,  32  Kan.  206,  4 
P«bC.  159;  Ortwein  y.  Com.  76  Pa.  414,  18 
▲m.  Rep.  420;  People  y.  Hoin,  62  Cal.  120, 
45  Ajn.  Rep.  651;  United  States  v.  Gtiiteau, 
10  Ked.  105. 

In  tbe  Uifltory  of  tiie  Griminei  Law  oi 
£iiglazid,  by  Mr.  Justice  James  Fitz-James 
Stephen,  puUwhed  in  1883,  afiter  a  searohiiijg 
examinatian  of  tihe  latest  ajtd  most  authori- 
tcutive  medical  works  upon  insaiU'ty,  and  a 
critical  review  of  the  English  law  upon  the 
question  of  responsibility  for  crime,  the  dis- 
tinguished author  says  (vol.  2,  pp.  170, 
171) :  "The  man  who  controls  himself  re- 
fers to  distant  motives  and  general  princi- 
ples of  conduct^  and  directs  his  conduct  ao- 
oordingly.  The  man  who  does  not  control 
himself  isgfuided  by  the  miotives  wMch  im- 
mediately press  upon  his  attention.-  If  this 
is  so,  the  power  of  self-oontzx)l  must  mean  a 
power  to  attend  to  distant  motdves  and  gen- 
enil  principles  ol  conduct,  and  to  connect 
them  rationally  with  the  particular  act  un- 
der consideration ;  ajid  a  disease  of  the  brain 
which  so  weakens  the  sufferer's  powers  as  to 
prevent  him  from  attending  or  referring  to 
such  considerations,  or  from  connecting  the 
general  theory  witih  the  particular  fact,  de- 
prives him  of  the  power  of  self-control. 

''Can  it  be  said  that  a  person  so  situated 
knoiws  that  his  aot  is  wrong?  I  think  not, 
for  how  does  anyone  know  that  any  act  is 
wrong  except  by  comparii^  it  with  ^neral 
rules  of  conduct  which  forbid  ItT  and  if  he  is 
unable  to  appreciate  such  rules,  or  to  apply 
them  to  the  particular  case,  how  is  he  to 
know  that  what  he  proposes  to  do  is  wrong  T 
.  .  .  If  the  words  'know*  and  'wrong*  are 
construed  as  I  should  construe  them,  1  think 
this  is  a  nntter  of  no  invpoitance,  as  the  ab- 
sence of  the  power  of  self-oootrol  would  in- 
volve an  incapacity  of  knowing  right  from 
wrong.  .  .  .  Mi  that  I  have  eaid  is  re- 
ducible to  this  short  form :  Knowledge  and 
power  are  the  constituent  elements  of  ^1  vol- 
untary aotdon,  and  if  either  Is  seriously  im- 
paired the  other  Ib  disabled.  It  is  as  true 
that  a  man  who  cannot  control  himself  does 
not  know  the  nature  of  his  acts  as  that  a 
man  who  does  not  know  the  nature  of  his 
acts  is  inoapahle  of  self-control." 

It  is  evident  that  much  of  the  ddversity  of 
opinion  or  difference  in  modes  of  expression 
upon  this  subject  arises  from  a  failure  to 
discriminate  between  that  ''irresistible  im- 
pulse" produced  by  an  insane  delusion  or 
mental  disease  which  has  progressed  to  the 
extent  of  dethroning  the  reason  and  judg- 
ment and  destroying  the  power  of  the  ac- 
cused to  distinguish  between  right  -and 
wrong  as  to  the  act  he  Is  committing,  and 
that  uncontrollable  impulse  which  is  alleged 
to  arise  from  menlfaal  disease,  and  to  coexist 
witdi  the  capacity  to  comprehend  the  nature 
and  wrongfulness  of  the  act,  but  which  may 
with  equiu  reason  and  consistency  be  attrib- 
utable to  moral  depravity  and  criminal  per- 
versity. 
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In  the  case  at  bar  it  has  been  seen  that 
the  defendant's  requests  do  not  assume  the 
existence  of  an  insane  delusion  or  any  men- 
tal disease  sufficient  to  override  his  rea- 
son and  judgment,  oblitei^ate  has  sense  of 
right  and  wrong,  and  deprive  him  of  the 
power  to  choose  between  them.  On  the  oon- 
urary,  tliey  presuppose  "sufficient  mental 
capacity  and  reason  to  enable  him  to  dis- 
tinguish between  right  and  wrong  as  to  the 
particular  act,"  and  still  declare  him  irre- 
sponsible if  by  reason  of  mental  disease  he 
did  net  have  "sufficient  will  power  to  refrain 
from  committing  the  act." 

It  is  contended,  in  behalf  of  the  state, 
that  the  requests  present  a  contradictory 
and  impossible  state  of  mind  in  thus  assum- 
ing that  the  accused  may  have  no  insane  de- 
lusions as  to  the  act  he  is  committing,  and 
have  full  capacity  and  mental  power  to  com- 
prehend the  nature  and  consequences  of  the 
act,  to  know  that  it  was  unlawful  and  wrong 
and  would  subject  him  to  punishment,  and 
yet  have  no  power  to  refrain  from  oommitp 
ting  it.  But  whatever  may  eventually  be 
declared  by  the  great  body  of  medical  ju- 
rists to  be  the  psychological  truth  in  regard 
to  the  coexistence  of  uncontrollable  impulse 
and  such  full  capacity  to  distinguish  right 
from  wrong  in  regard  to  the  act  in  question, 
at  present,  without  clear  and  conclusive 
proof  that  such  a  st«ute  of  mind  may  exist, 
and  in  the  absence  of  any  satisfactory  test 
for  the  discovery  of  its  existence  that  would 
be  universally  applica;ble  in  the  practicable 
administration  of  the  criminal  law,  this 
court  must  «ulhere  to  the  rule  approved  in 
State  V.  Lawrence,  57  Me.  574,  which,  as 
construed  and  applied  in  this  state,  has 
proved  to  be  an  adequate  and  satisfactory 
criterion  for  determining  the  punishability 
of  the  accused  when  a  plea  of  insanity  is  in- 
terposed in  defense. 

Furthermore,  in  the  case  at  bar,  if  such 
a  state  of  mind  as  that  contemplated  by  the 
requests  may  in  reality  exist,  and  the  rule 
contended  for  be  abstractly  correct,  there  is 
nothing  in  the  evidence  presented  in  the 
careful  and  accurate  recapitulation  of  the 
presiding  justice  which  has  any  necessary 
tendency  to  prove  that  the  accused,  at  the 
time  he  committed  the  act,  was  impelled  by 
any  insane  delusion  respecting  it,  or  by  any 
uncontrollable  impulse  caused  by  mental  dis- 
ease. The  requested  instructions  would  not 
have  been  relevant  to  any  propoeition  which 
the  facts  in  evidence  necessarily  tended  to 
establish.  The  requested  instructions  were 
therefore  properly  refused. 

As  already  shown,  the  instructions  actu- 
ally given  were  in  strict  conformity  with  the 
rule  which  has  hitherto  prevailed  in  this 
state,  and  their  application  to  the  facts  in 
evidence  was  made  plain  by  the  full  and  apt 
explanations  given  in  the  luminous  charge 
of  the  presiding  justice. 

Exceptions  overruled.  Judgment  for  the 
Stat€. 
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1.  TUat  the  Impulse  to  steal  la  Inspired 
by  avarice  op  greed  will  not  preclude  the 
defense  of  Insanity,  If  the  will  power  Is 
weakened  to  such  an  extent  as  to  leave  the 
afflicted  one  powerless  to  control  the  Impulse. 

2.  "W^liere  the  opinion  of  experts  aa  to 
the  Insanity  of  one  aeenaedof  crime 
la  based  on  facts  learned  through  personal 
examination  of  him,  the  Instructions  to  the 
Jury  must  not  unfairly  criticise  such  evi- 
dence, but  the  Jury  should  be  left  to  accord 
to  it  such  weight  as  they  deem  proper  with- 
out discrediting  reflections  from  the  court.    • 

(October  9,  1901.) 

APPEAL  by  defeiidant  from  a  judgment 
of  the  District  Court  for  Mitchell 
County  convicting  him  of  larceny.  Re- 
versed. 

The  facto  are  stated  in  the  opinion. 

Mr,  Id,  Bf.  Ryce,  for  appellaat: 

Insanity  is  ffuch  a  perverted  condition  of 
the  mental  and  moral  faculties  as  renders  a 
person  iooapatxle  of  distinguishing  between 
right  and  wrong,  or  unconscious  at  the  time 
of  the  Dfuture  of  the  aot  in  question,  or,  if 
conscious  of  it  and  able  to  distinguish  be- 
tween the  right  and  the  wrong,  yet  the  will 
has  otherwise  than  voluntarily  been  so  com- 
pletely destroyed  that  his  actions  are  not 
subject  to  it. 

Butler  V.  State,  102  Wis.  364,  78  N.  W. 
590;  4  Am.  &  Eng.  Enc.  Law,  p.  715;  State 
v.  JUrh.  74  Mo.  199;  OuUeau'e  Case,  10  Fed. 
16L 

Ordinarily,  insane  persons  oom.prehend 
the  nature  of  thedr  acts.  When  they  take 
life  OQT  destroy  pro>perty  they  usually  know 
what  they  are  doing,  and  often  choose  means 
singularly  fitting  to  accompiisth  their  end  in 
view. 

Knights  v.  State,  58  Neb.  225,  78  N.  W. 
509;  1  Clevenger,  Med.  Jur.  pp.  170-175; 
Macfarland^s  Trial,  8  Abb.  Pr.  N.  S.  57;  2 
LaWBon,  Defences  to  Crime,  pp.  98-101; 
State  V.  Felter,  25  Iowa,  67;  2  Ordronaux, 
Insanity,  pt.  2;  Johnson's  Cyclopedia,  pp. 
1224-1226;  Ray,  Med.  Jur.  U  43,  44; 
Maudsley,  Responsibility  in  Mental  Disease, 
pp.  64-09,  102,  103-106,  126,  129,  133,  143, 
150-152,  170-174,  179,  181,  182,  212. 

"Moral  insanity"  is  gaining  ground  with 
our  able  jurists  and  courts. 

State  V.  Felter,  25  Iowa,  67. 

If  without  fault  or  cause  upon  his  own 
part  or  in  his  own  life,  an  insfine  person  has 
not  the  will  power  to  do  wliat  he  has  the  in- 
telligence to  see  and  the  oonscienoe  to  feel, 
and  has  lost  that  will  power  alone  from 
brain  disease,  be  is  not  le^ly  responsible. 

Dai)is  y.  United  States,  106  U.  S.  373,  41 

NoTs. — See  preceding  case  and  footnote  there- 
to. 
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L.  ed.  760,  17  Sup.  Ot  Rep.  360;  Knights  ▼. 
State,  68  Neb.  226,  78  N.  W.  609. 

Some  courts  say  they  cannot  conceive  how 
the  will  can  become  powerless  if  intellect 
points  out  the  way,  and  that  a  person  must 
always  be  held,  unless  it  appears  both  are 
overpowered  by  the  disease. 

State  v.  Jiarrison,  36  W.  Va.  729,  18  L. 
R.  A.  224,  15  S.  E.  982. 

And  that  *'a  contra  doctrine  is  one  danger- 
ous." 

State  V.  Nixon,  32  Kan.  205,  4  Pac.  159. 

And  a  "theory  of  psychological  enthusi- 
asts." 

State  V.  0*Neil,  51  Kan.  651,  24  L.  R.  A. 
555,  33  Pac.  287;  United  States  v.  Young,  26 
Fed.  719. 

The  possibility  of  moral  insanity  is  "too 
doubtfui;"  the  theory  is  "too  incapable  of 
practi(»I  solution,"  and  hence  unsafe;  "a 
kind  of  interesting  and  amusing  specula- 
tion," but  not  safe  in  the  affairs  of  practi- 
cal life. 

GunfUngham  v.  State,  56  Miss.  269,  31 
Am.  Rep.  360. 

This  class  of  courts  beg  the  whole  question 
in  advance. 

If  ever  a  case  was  tendered  to  a  jury  that 
vitally  turned  upon  the  proper  weight  to  be 
given  to  expert  testimony,  this  was  such  a 
case. 

Medical  testimony  should  have  been  fairly 
submitted,  submitted  on  the  same  basis,  at 
least,  as  any  other.    This  was  Ao  entitled. 

Non-is  V.  Uix,  74  Iowa,  524,  38  N.  W.  395; 
Meeker  v.  Meeker,  74  Iowa,  352,  37  N.  W. 
773. 

The  evidence  of  expert  witnesses  is  to  be 
received  and  treated  by  the  jury  precisely  as 
other  testimony,  and  i«te  weight  will  be  de- 
termined by  the  cbaTacter,  capacity,  skill, 
and  opportunitiee  for  observaition  and  the 
state  of  the  mind  of  the  experts  themselves 
as  seen,  heard,  and  estimated  by  the  jury 
and  by  the  nature  of  the  case  and  of  Its  de- 
veloped fadbs. 

Louisville,  A'.  0.  d  T.  R.  Co.  v.  Whitehead, 
71  Miss.  451, 16  So.  890;  Chandler  v.  Thomp- 
son, 30  Fed.  38;  State  v.  Miller,  9  Houst. 
(Del.)  664.  32  Atl.  137;  Hull  v.  St.  Louis,  42 
L.  R.  A.  753,  note,  138  Mo.  618,  40  S.  W.  89. 

When  an  expert  states  precise  facts  in  sci- 
ence as  ascertained  and  settled,  or  st<ates  the 
in\'ariable  conclusion  w*hich  results  from  the 
facts  stated,  his  opinion  is  entitled  to  great 
weight. 

People  V.  Barheri,  47  N.  Y.  Supp.  168; 
Gay.y.  Union  Mut.  L.  Ins.  Co.  9  Blatchf.  149. 

It  is  for  the  jury  to  say  what  weight  shall 
be  given  to  expert  testimony  in  general. 

Sever  v.  Spangler,  93  Iowa,  576,  61  N.  W. 
1072;  Humphries  v.  Johnson^  20  Ind.  190; 
Snyder  v.  State,  70  Ind.  349 ;  State  v.  Miller, 
9  Houst.  (Del.)  564,  32  Ail.  137;  Wells  v. 
Leek,  161  Pa.  431,  25  Atl.  101;  Gunter 
V.  State,  83  Ala.  96,  3  So.  600;  Anderson  v. 
Barksdale,  77  Ga.  86;  Templeton  v.  People, 
3  Hun,  357;  The  Conqueror y  166  U.  S.  110, 
41  L.  ed.  937,  17  Sup.  Ct.  Rep.  610. 
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The  testimony  of  experto  ie  to  be  oonsid- 
eped  like  any  oUier  testimony,  ia  to  be  tried 
by  the  same  tests,  is  to  receive  as  much 
weight  and  credit  as  the  jury  may  deem  it 
eDtBlled  to,  viewed  in  connectiBon  with  all  tlie 
cridence  in  the  case. 

State  V.  itUler,  9  Houst.  (Del.)  664,  32 
Atl.  137;  liumphrieB  v.  Johnson,  20  Ind. 
190;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Thul,  32 
KaiL  255,  49  Anu  Rep.  484,  4  Pac.  352; 
Cuneo  V.  Bessoni,  63  Ind.  524;  2  Thomp. 
Trials,  f  2420;  Ryder  v.  State,  100  Gku  528, 
38  L.  K.  A.  721,  28  S.  £.  246;  State  v.  Toum^ 
send,  66  lowa^  741, 24  N.  W.  535;  LouiavUle 
2i.  O.  d  T.  R.  Co.  V.  Whitehead,  71  Miss.  451, 
13  So.  890;  Longford  v.  Jones,  18  Or.  307, 
22  Pac  1064;  People  v.  Webster,  59  Hun, 
398,  13  N.  Y.  Supp.  414;  State  y.  Hundley, 
46  Mo.  414. 

While  appellate  courts  in  their  opinions 
bave  r^>eated]y  moxle  derogatory  remarks 
ooncemin^  the  character  azkd  weight  of  ex- 
pert teetimony  in  particular  cases,  trial 
<XHirt8  are  not  permitted  to  discredit  it  when 
it  is  submitted  to  a  jury. 

Eggers  v.  Eggers,  57  Ind.  461;  Bever  y. 
Spongier,  93  Iowa,  610,  61  N.  W.  1072. 

Kleptomania  is  no  longer  a  theory,  a  speo- 
ulajtion,  but  ie  a  verity  m  sdeDce!,  a  condi- 
tion in  fact.  Courts  hsLve  oome  to  recognize 
it.  Not  many  years  sinoe  it  was  regarded 
by  the  judicial  and  lay  mind  as  a  scientific 
dream,  a  lawyer's  fiction  to  acquit  the 
guilty.  But  medical  scieooe  has  discovered 
and  established  it  as  a  symptom  certain  of 
mental  disease  and  legoi  and  nwral  irre- 
sponeibiUty.  Medical  ecienxse  hae  pointed 
out  the  lines  of  evidence,  the  ecientific  tests 
which  tend  to  show  it  does  or  does  not  exist 
in  the  given  instance.  Courts  have  adopted 
t^em  as  true.  Courts  have  generally  ac- 
quitted on  this  defense. 

2  liaweon,  Defences  to  Crime,  p.  769; 
lAxyney  v.  State,  10  Tex.  App.  520,  38  Am. 
Kep.  646;  People  v.  Sprague,  2  Park.  Crtm. 
Rep.  43;  Harris  y.  State,  18  Tex.  App.  287; 
Henslie  v.  State,  3  Heisk.  202;  Com.  v. 
Fritch,  9  Pa.  Ca  Ot.  164;  Harris  v.  State, 
18  Tex.  App.  287 ;  Queen  v.  Castle,  102  Law 
Times,  28;  4  American  Lawyer,  533;  Cleven- 
ger.  Med.  Jur.  pp.  101,  177,  847,  850,  999; 
Wharton  &  Stillfi's  Med.  Jur.  §  192. 

Messrs.  Charles  W.  Mnllan,  Attorn^ 
•General,  and  Cliarles  A*  Van  Vleck  for 
-the  State. 

Watennaiiy  J.,  delivered  the  opinion  of 
the  court: 

The  defense  was  insanilty.  Defendant  had 
been  three  times  convicted  of  like  offenses, 
l>efore  a  justice  of  the  peace,  prior  to  the 
conimiasion  of  the  crime  in  question.  The 
property  taken  on  the  occasion  under  consid- 
eration was  a  schoolbook,  of  the  value  of  75 
cents.  Defendant,  who  was  eighteen  years 
of  age,  was  a  pupil  in  <tAie  high  school  of 
Osage,  bright  and  industrious  in  study,  lead- 
ing some  of  his  classes.  The  book  was  taken 
from  the  desk  of  a  fellow  pupil,  and  ex- 
changed at  a  store  in  iShe  city  for  a  fishing 
reel  or  clothes  brush.  The  evidence  in  the 
•ease  on  tlie  part  of  defendant  was  all  di- 
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rected  to  his  mental  condition.  It  was 
shown  tiiat  three  of  has  brothers  or  slstoa 
were  idiotic;  fhat  he  had  become  eddioted  to 
self-abuse,  and  his  behavior  at  times  was  pe- 
culiar; tliat  he  possessed  an  inordimute  de- 
sire for  possessing  lumself  of  articles  of  per- 
sonal property,  loth  no  regard  to  any  spe* 
cial  value  they  mdght  have,  and  for  many  of 
whddi  he  could  have  no  use.  A  list  of  the 
property  found  in  his  posa»»sion  is  set  out 
in  the  record.  Many  of  the  articles  were 
stolen  by  him.  It  is  too  lengthy  to  give  in 
extefiso.  We  enumerate  sufSciently  to  con- 
vey an  idea  of  the  eharaoter  of  the  accumu- 
lation: fourteen  silverine  watdhes,  two  old 
brass  watches,  two  old  clocks,  twenty-five 
razors,  twenty-one  pair  of  cuff  buttons,  fif- 
teen'watch  chains,  six  pistols,  seven  oombe, 
Uiirty-four  jack-kndves,  nine  bicycle  wrench^ 
es^  four  padlocks,  seven  pair  of  dippers, 
three  biqyde  saddles,  one  bos  old  keys,  four 
pair  of  scissors,  five  pocket  mirrors,  six 
month  organs,  rulera,  guns,  bodts,  calipers, 
oil  oans,  washers,  poindieS)  pulleys,  spoons, 
penholders,  ramrods,  violin  strings,  etc  Sev- 
eral exp6it  witnesses  were  intrwiuced,  who 
testified  in  response  to  hypotheticai  ques- 
tions, and  the  effect  oi  whait  tbey  said  was 
that  defendant  was  insanei,  being  afflicted 
with  thiat  form  of  mental  disease  known  aa 
kleptomania.  We  have  said  enougli  to  indi- 
cate the  importance  of  this  issue  in  the  case. 
We  turn  p:(yw  to  two  instruotions  given  by 
the  trial  court,  and  the  correctness  of  which 
is  challenged.  After  stating  to  the  jury 
tAia4;  the  burden  was  upon  defendant  to  eetab- 
liah  insanity,  the  court  proceeds :  "On  this 
isauei,  you  are  instructed  that  partial  insan- 
ity is  not  always  a  defense  against  a  crim- 
ixud  charge.  The  nature,  character,  and  de- 
gree of  insanity  which  exonerates  a  party 
from  criminal  responeibrlity  are  not  easily 
explained  or  understood.  It  is  not  neces- 
sary that  it  should  be  shown  by  the  evidence 
thei;  the  defendant,  at  the  time  of  the  com- 
mission of  the  acts,  did  not  know  right  from 
wrong  as  to  his  acts  in  general.  The  inquiry 
must  be  directed  to  the  acts  charged  in  the 
indictment.  If  you  believe  from  the  evi- 
dence that  the  acts  charged  in  the  indict- 
ment were  done  by  the  defendant  at  a  time 
when  he  was  over  the  age  of  eighteen  years, 
but  were  caused  by  mental  disease  or  un- 
soundness which  dethroned  his  reason  and 
judgment  with  respect  to  those  acts,  which 
destroyed  his  power  rationally  to  compre- 
hend the  nature  and  consequences  of  said 
acts,  and  which,  overpowering  the  will,  in- 
evitably forced  him  to  their  commission, 
then  he  is  not  in  law  guilty  of  tlie  crime 
charged,  and  you  should  so  find  by  your  ver- 
dict. But  if  you  believe  from  all  the  evi- 
dence and  circumstances  in  the  case  that  the 
defendant,  at  a  time  when  he  was  over  the 
age  of  eighteen  years,  oommatted  the  acts 
charged  in  the  indictment,  and  that  he  then 
raitionally  undei-stood  the  nature  and  conse- 
quences of  said  acts,  and  was  not  driven  to 
them  by  an  insane  and  irresistible  impulse, 
but  committed  said  acts  through  excessive 
greed  or  avarice,  then  he  cannot  claim  for 
such  acts  the  protection  of  insanity,  and  is 
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guilty  aa  charged  in  the  indiotmeot.  The 
practical  question  for  you  to  detennine 
f  roRi  all  the  evidence,  is  whether  avarice  and 
g^reed,  or  insanity,  was  the  ruling  force  and 
ooditrolling  agency  which  led  to  me  commis- 
sion  of  the  acts  charged.  If  you  believe  that 
said  aoto  were  the  result  ajod  offspring  of 
ii»aaity,  you  should  acquit;  if  of  avarice  or 
greed,  you  should  convict."  A  numbeo*  ol 
objections  are  urged  to  this  instruction. 
We  see  no  error  but  that  of  setting  off  ava- 
rice and  greed  against  insanity,  as  though 
these  qualities  necessarily  indicatoi  a  sound 
menrtal  condition.  KleptnanaDda  is,  as  here 
defined,  an  irresiatible  desire  to  steal.  It  is, 
as  we  understand,  a  weakening  of  the  will 
power  to  such  en  extent  as  to  leave  the  ai- 
llicted  one  powerrleasto  control  his  impulse  to 
approprla/te  the  personal  property  of  others, 
without  regard  to  whether  such  impulse  is 
inspired  by  avarice,  greed,  or  idle  fancy.  In 
all  other  respects  than  the  one  mentioned, 
the  rule  announced  in  this  instruction  is  sus- 
tained by  prior  decisions  of  this  omirt.  8iate 
V.  Felter,  26  Iowa,  67;  State  y.  George,  62 
Iowa,  682,  18  N.  W.  298;  State  v.  Metcherter, 
46  Iowa,  88. 

2.  A  part  of  the  7th  instruction,  to  which 
exception  is  taken,  is  as  follows:  "Medical 
men  have  been  called  as  experts  by  the  de- 
fendant, to  give  an  opinion  as  to  the  men- 
tal coudition  of  the  defendant  at  the  time  of 
the  acts  charged  in  (the  indictmept.  These 
opinions  will  be  of  greater  or  less  aid  to  you 
in  your  delibera/tions,  depending  very  much 
on  the  skill,  knowledge,  axMl  experience  of 
the  witness,  and  his  acquaintanoe  with  the 
subject  under  inveetdgation.  It  will  readily 
oocur  to  you  that  this  kind  of  evidence  may 
be  found  quite  reliable  and  ssitisfaotory,  or 
the  reverse,  and  eofbitled  to  little,  if  any,  oon- 
sideiutlon.  It  may  further  be  remarked, 
too,  in  regard  to  evidence  whidi  is  made  up 
largely  of  mere  theory  and  speculation,  and 
which  suggests  mere  possibilities,  that  it 
ought  never  to  be  allowed  to  overcome  clear 
and  well-established  facts.  In  this  conneo- 
tiorif  I  deem  it  proper  to  say  that,  whilCj  per- 
haps,  the  profession  of  law  has  not  fully 
kept  pace  icith  that  of  medicine  on  the  sub- 
ject of  insaniiyf  medical  authorities  have 
propounded  doctrines  respecting  it  as  an  ex- 
cuse for  criminal  acts  which  a  due  regard 
for  the  safety  of  the  community,  and  an  en- 
lightened public  policy,  must  prevent  juries 
from  adopting  as  n  part  of  the  law  of  the 
land."  It  is  said  by  appellant  thait  this  is 
an  unfair  criticism  of  the  expert  testtmony, 
and  that  the  jury  should  have  been  allowed 
to  consider  all  the  evidence,  and  to  accord 
to  'tAie  testimony  of  each  witness  such  force 
and  effect  as  they  deemed  proper,  unlnflu- 
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enoed  by  refleotdons  from  the  court  tending 
to  discredit  it.  We  have  approved  an  in- 
structaon  telling  a  jury  the  unsatisfactory 
chaiuoter  of  expert  evidence  relating  to 
h€UQdwri4ing.  Whitaker  v.  Parker,  42  Iowa, 
585.  But  such  evidence  is  of  a  peculiar 
character.  One  man  is  but  lit<tle  better 
qualified  than  another  to  give  it,  and  the 
rule  of  the  ciAed  case  cannot  properly  be  ap- 
plied to  ail  opinion  testimony.  The  value 
of  opinion  evidence  of  (this  neuture  is  gener- 
ally for  the  jury  alone.  Rogers,  Expert  Tes- 
timony, 3  41.  Usually  the  oourt  must  not, 
in  its  instructions,  underrate  or  detract 
from  the  weight  of  such  opinions.  Eggers 
V.  Eggers,  57  Ind.  461 ;  Cuneo  v.  BessorU,  63 
Ind.  524;  Weston  v.  Brown,  30  Neb.  609,  46 
N.  W.  826.  Practically  the  whole  defense 
in  this  case  rested  upon  the  opinions  of  ex- 
perts. They  were  men  of  a  high  degree  of 
skill  and  long  experience  in  treating  mental 
ailments.  The  entire  subjeob  is  peculiarly 
techndoal  and  unfamiliar  to  tihe  oommon 
mind.  While  the  jury  were  to  pass  upon 
the  weight  of  the  opinions  in  the  light  of 
aiti  the  faots,  they  should  have  been  permit- 
ted to  take  sut^  opinions  fairly,  and  con- 
sider them  without  detraction  by  the  court. 
See  Brush  v.  Smith,  111  Iowa,  217,  82  N.  W. 
407.  It  is  true  that  in  State  v.  Hockett,  70 
Iowa,  446,  30  N.  W.  742,  an  instruction  iden- 
tical in  language  with  the  one  under  consid- 
eration was  approved;  but  we  think  that 
case  can  be  distinguished  from  this;  and,  in- 
asmuch as  this  court)  as  now  constituted, 
would  not  approve  the  reasoning  there  em- 
ployed if  the  question  were  a  new  one,  w^e 
are  not  inclined  to  apply  the  rule  announced 
to  any  save  a  similar  state  of  facts.  In  the 
Hockett  Case  the  expert  witnesses  testified, 
as  appears  from  the  opinion,  wholly  in  re- 
U'Ponse  to  hypothetical  questions,  while  here 
two  of  the  experts  had  personally  examined 
the  defendant,  and  one  of  them  based  his 
opinion  in  part  on  the  facts  learned  through 
such  examina4>ion.  This,  we  think,  is  a  nrn- 
terial  distinction  {State  v.  Townsend,  66 
Iowa,  741,  24  N.  W.  535),  and  makes  the 
critici-sm  contained  in  the  instruction  un- 
warranted and  erroneous.  We  may  add  fur- 
ther, in  relation  to  the  Hockett  Case,  which 
approves  the  clause  in  the  instruotion  t^t 
we  have  italicized,  because  eudh  language 
was  used  by  this  court  in  the  opinion  in  State 
V.  Felter,  25  Iowa,  67,  that  many  things 
may  be  properly  said  in  an  opinion  whidb, 
in  the  same  form,  could  not  be  approved  as 
part  of  a  charsi^e  to  a  jury. 

Other  questions  are  discussed  by  appel- 
lant. These  are  the  only  errors,  however, 
which  we  find;  but,  because  of  them,  a  new 
trial  is  ordered  and  the  judgment  reversed. 
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John  H.  GRIFFITH  et  al,,  Respta., 

r. 

Nathan  B.  RUNDLE  ei  aL,  Appta, 
(23  Wash.  458.) 

The  penalty  named  la  not  tlie  nieaanre 
of  tbe  surety's  liability  on  a  bond  of 
a    contractor    for   voFcrnment    VFork, 

irlyen  under  and  in  compliance  with  the  terms 
of  a  statute  requiring  It  to  be  conditioned 
for  the  perfomuunce  of  the  ccmtract,  with 
the  additional  obligation  that  the  contractor 
■hall  pay  for  labor  and  materials ;  but,  al- 
though the  saretj  has  taken  charge  of  and 
completed  the  work  at  a  loss  exceeding  the 
penalty  of  the  bond,  he  may  still  be  liable  to 
laborers  and  material  men  for  the  amount  of 
their  clalma 

(December  8,  1900.) 


APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  hold  sureties  on  a  contractor's 
bond  liable  for  unpaid  labor  and  materials 
which  went  into  the  construction  of  the 
building.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henley,  Kellam,  A  Lindsley 
and  A.  G.  Avery,  for  appellants: 

In  the  event  of  the  default  of  the  prin- 
cipal, the  surety  may,  as  surety,  go  forward 
and  do  whatever  he,  as  surety,  liad  under- 
taken that  his  principal  would  do.  In  every 
such  case,  the  sureties  being  bound  for  full 
performance  by  their  principal,  they  have  a 
direct  and  immediaite  intberest  in  securing 
or  aocompliflthing  euch  perforrmance  as  eco- 
noanically  ae  possible,  a  maitter  in  which  the 


NoTB. — Penalty  as  limit  of  HaHUty  on  stat- 
utory bond. 

I.  Scope.  X 

II.  The  original  rule. 

III.  Exception  when  equitable  relief  is  sought. 

IV.  Exception  as  to  bonds  for  money  or  for 

direct  performance  by  sureties. 
V.  The  Modei'n  rule  allowing  interest, 

a.  Statement  of  and  reasons  for. 

b.  Measure  of  recovery  under. 
VI.  Allowance  for  costs. 

VII.  Application  of  rules  to  particular  classes 
of  bonds. 

a.  Qeneral  statement  as  to. 

b.  Bonds  for  appeal  or  writ  of  error, 

c.  Certiorari  and  supersedeas  bonds. 

d.  Injunction  bonds, 

e.  Replevin  bonds, 
t.  Bail  bonds. 

g.  Administration  bonds, 

h.  Ouardians*  bonds. 

L  Treasurers',  collectors',  and  paymas- 
ters* bonds. 

j.  Sheriffs'  and  constables'  bonds. 

k.  Bonds   of   other   pubUo   officers   and 
contractors  generally. 

1.  Indemnity  bonds. 

m.  Bonds  in  bastardy  proceedings. 

n.  Stipulations  for  release  in  admiral- 
ty. 
VIII.  Oonclusion. 

I.  Scope, 

The  bonds  considered  in  this  note  are  those 
provided  for  by  statute  or  required  by  some 
statutory  provision,  as  distinguished  from  such 
aa  are  not  required  by  any  provision  of  law, 
bnt  which  consist  merely  of  a  voluntary  con- 
tract between  the  parties.  The  rule  with  ref- 
erence to  the  penalty  of  a  bond  as  a  limit  of 
the  amount  of  the  recovery  thereon  would  seem, 
however,  to  be  the  same  with  reference  to  the 
two  classes  of  bonds,  or  at  least  the  division 
line  between  the  different  classes  of  bonds  to 
which  difTerent  rules  are  applicable  Is  not  the 
same  as  that  between  statutory  bonds  and  com- 
mon-law bonds;  and  some  of  the  cases  of  the 
latter  class  laying  down  general  rules  applicable 
to  both  classes,  and  not  fully  covered  by  cases 
of  the  .former  class,  have  therefore  been  In- 
dnded  in  the  portion  of  this  note  relating  to 
genera]  rules. 
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II.  The  original  rule. 

The  original  rule,  which  appears  to  still  ex- 
ist in  England  and  to  some  extent  In  the  United 
States,  is  generally  stated  to  be  that  no  recov- 
ery can  be  bad  on  a  penal  bond,  whether  stat- 
utory or  otherwise,  beyond  the  amount  of  the 
penalty. 

This  rule  was  squarely  lain  down  in  Bonsall 
V.  Taylor,  1  McCord,  L.  503,  and  Clark  v.  Bush, 
8  Cow.  151. 

And  it  was  substantially  held  in  White  v. 
Sealy,  1  Dougl.  49,  which  was  an  action  on  a 
bond  for  the  payment  of  rent,  and  seems  to  be 
one  of  the  foimdation  cases  of  this  doctrine. 

So,  in  Bobbins  v.  Long,  16  N.  J.  Eq.  59,  citing 
Davis  V.  Curtis,  1  Ch.  Cas.  226,  It  was  said 
that  it  was  treated  as  a  settled  point  that  equity 
will  not  relieve  beyond  the  penalty  of  a  bond, 
as  early  as  26  Car.  II.  1674. 

And  in  Bank  of  Brighton  v.  Smith,  12  Allen, 
243,  90  Am.  Dec.  144,  it  was  said  that  in  suits 
against  sureties  on  bonds  the  limitations  which 
by  the  contract  they  make  to  their  liability  are 
to  be  strictly  upheld,  and  the  measure  of  the 
principal's  liability  ceases  to  operate  as  the 
rule  against  the  sureties  when  that  liability 
exceeds  the  penalty  agreed  on. 

And  in  Warden  v.  Nlelson,  5  N.  C.  (1  Murph.) 
275.  3  Am.  Dec.  691,  It  was  said  that,  except  In 
some  particular  cases  where  a  collateral  act  is 
to  discharge  a  penalty  which  Is  inserted  in  a 
bond  as  a  debt  which  is  to  become  due  on  fail- 
ure of  performing  that  act  on  the  day  stipu- 
lated ;  or  in  cases  In  equity  framed  upon  some 
specific  ground  of  relief, — the  penalty  of  the 
bond  Is  all  that  can  be  recovered,  either  at  law 
or  In  equity. 

And  in  Meadows  v.  State  ew  rel.  Alderson, 
114  Ind.  537,  17  N.  E.  121,  it  was  said  that 
there  have  been  cases  in  which,  owing  to  some 
defense  of  the  sureties,  a  sum  in  addition  to 
the  amount  of  the  penalty  of  the  bond,  not 
exceeding  the  legal  rate  of  interest,  was  assessed 
against  them.  But  such  cases  constitute  rare 
exceptions  to  the  general  rule. 

In  Lonsdale  v.  Church,  2  T.  R.  388,  however. 
It  was  held  that  damages  may  be  recovered  in 
an  action  on  a  bond  for  more  than  the  amount 
of  the  penalty,  and  In  debt  on  bond  with  con- 
dition to  account  for  money  to  be  received  the 
court  will  not  stay  proceedings  upon  paying  the 
penalty  into  court,  since  damages  may  be  re- 
covered beyond  that  amount. 

And  in  Elliot  v.  Davis  (1718)  Bunbury,  23, 
interest  upon  a  bond  was  decreed  to  be  paid,  al- 
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owner  himself  can  have  no  personal  interest* 
His  entire  right  is  fully  secured  by  the  per- 
formance of  the  contract. 

Rohde  V.  Biggs,  108  Mich.  446,  66  N.  W. 
334;  German- Americ<m  Title  d  T.  Co.  v. 
Campbell,  184  Pa.  541,  39  Atl.  291 ;  UrUted 
States  use  of  Fidelity  Nat.  Bank  v.  Rundle, 
40  C.  C.  A.  450,  100  Fed.  400. 

Upon  a  penal  bond  given  to  secure  per- 
formance of  some  act,  the  penalty  named 
in  the  bond  is  the  limit  of  the  sureties'  lia- 
bility. 

Brandt,  Suretyship  &  Guaranty,  §  112. 

Tlie  question  of  priority  is  settled  by  the 
United  States  statute. 

United  States  v.  Bank  of  North  Carolina, 
6  Pet.  29,  8  L.  ed.  308. 

Messrs.  Lewis  A  Lewis,  for  respond- 
ents: 

The  United  States,  except  in  a  few  excep- 


tional cases;  stands  upon  the  same  footing 
as  other  creditors,  anci  is  subject  to  all  the 
disabilities  and  liabilities  of  such,  and  has 
no  lien  or  rights  superior  to  theirs. 

Prince  v.  Bartlett,  8  Cranch,  431,  3  L.  ed. 
614;  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386, 
7  L.  ed.  189;  United  States  v.  Fisher,  2 
Cranch,  358,  2  L.  ed.  304;  United  States  v. 
Hooe,  3  Cranch,  73,  2  L.  ed.  370 ;  Savings  & 
L.  Soo.  v.  Multnomah  County,  169  U.  S.  429, 
42  L.  ed.  805,  18  Sup.  Ct.  Rep.  392;  Beaston 
V.  Farmers'  Bank,  12  Pet.  102,  9  L.  ed.  1017. 

Even  in  the  ca.se8  where  it  is  a  preferred 
creditor,  such  claims  of  the  United  States 
are  subject  to  prior  liens  of  individual  cred- 
itora. 

Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386,  7 
L.  ed.  189;  Brent  v.  Bank  of  WoLshington, 
10  Pet.  596,  0  L.  ed.  547 ;  Savings  d  L.  800. 


though  it  exceeded  the  penalty  of  the  bond ;  but 
the  character  of  the  bond  does  not  appear. 

A.nd  In  Anonymous,  1  Salk.  154,  It  was  held 
that,  If  there  be  a  bond  debt,  and  the  Interest 
outruns  the  penalty.  It  shall  not  carry  Interest 
beyond  the  penalty,  as  that  would  increase  the 
debt  beyond  what  is  due ;  but  if  the  devisee  or 
trustee  neglects  to  pay  In  a  reasonable  time,  he 
shall  after  s6ch  neglect  pay  interest  beyond  the 
penalty. 

But  this  rule  was  afterwards  disapproved  and 
the  early  courts,  particularly  the  English  ones, 
appear  to  have  returned  to  the  rule  above  laid 
down.  See  Wilde  v.  Clarkson,  6  T.  R.  803, 
Overruling  Lonsdale  v.  Church,  2  T.  R.  388,  and 
Branigwin  v.  Perrot,  2  W.  Bl.  1190;  Shutt  v. 
Procter,  2  Marsh.  226,  infra,  VII.  m. 

So,  any  modirtcatlon  by  statute  of  the  rule 
that,  as  against  the  surety  on  an  ofScial  bond, 
the  recovery  cannot  exceed  the  penalty  of  the 
boind,  cannot  be  assumed  without  a  clear  and 
express  provision  to  that  effect,  and  such  an 
Intention  will  not  be  assumed  from  Tenn.  Code, 
i  1945,  providing  that  all  bills  single,  bonds,  etc., 
shall  bear  Interest  from  the  time  they  become 
due  unless  they  express  that  Interest  is  not  to 
accrue  until  a  specified  time  therein  mentioned, 
when  taken  in  connection  with  8  2976  thereof, 
providing  that  in  actions  brought  on  bonds  for 
the  payment  of  money,  or  with  collateral  con- 
ditions on  recovery  had  by  the  plaintiff,  the 
Judgment  shall  be  entered  for  the  stipulated 
penalty  to  be  discharged  by  the  principal  and 
Interest  due  thereon,  or  the  damages  assessed  by 
the  Jury.  State  ew  rel.  Terry  v.  Blakemore,  7 
Helsk.  638. 

And  see  also  King  v.  Brewer,  19  Ind.  267 ; 
Sharpe  v.  Harding,  21  Ind.  334 ;  Oraeter  v.  De- 
Wolf,  112  Ind.  1.  13  N.  B.  Ill,— in/ro,  VII.  b. 

But  a  plaintiff  is  entitled,  under  S.  C.  act 
1815,  to  Interest  on  a  Judgment  from  its  date 
up  to  the  time  of  satisfaction,  and  in  debt  on 
Judgment  upon  a  penal  bond  he  may  recover 
Interest  beyond  the  penalty.  Bonsai  1  v.  Taylor, 
1  McCord,  L.  503. 

The  early  rule,  however,  still  followed  to 
some  extent  in  England,  that  a  recovery  on  a 
penal  bond  cannot  in  any  event  exceed  the 
penalty  in  the  bond,  has  very  little  support  in 
this  country,  and  the  practice  in  most  Juris- 
dictions has  been  done  away  with,  of  taking  a 
Judgment  in  form  for  the  penalty  and  issuing 
execution  for  actual  damages.  Whereatt  v.  El- 
lis, 103  Wis.  348,  79  N.  W.  416,  dictum. 

III.  Bwception  when  equitable  relief  is  sought. 

Where  a  bond  debtor  has  resorted  to  equity 
to  obtain  relief  from  legal  proceedings,  having 
55  L.  R.  A. 


submitted  his  case  to  equity,  he  may  be  com- 
pelled under  the  equity  rule,  that  he  who  seeks 
equUy  must  do  equity,  to  do  what  is  just  under 
all  the  circumstances,  and  not  reap  advantage 
frjom  a  delay  which  he  has  compelled  his  adver- 
sary to  und^ergo,  though  a  recovery  Is  thereby 
permitted  against  him  beyond  the  penalty  of 
his  t>ond. 

This  rule  was  stated,  in  effect,  in  Fraser  v. 
LltUe,  18  Mich.  105,  87  Am.  Dec.  741,  which 
was  an  action  of  debt  on  a  replevin  bond. 

So,  Marshall  v.  Minter,  43  Miss.  666,  holds 
that  if  there  has  been  an  unfounded  and  pro- 
tracted litigation  interest  beyond  the  penalty  of 
a  bond  will  be  allowed  if  thereby  the  obligee  has 
been  deprived  of  his  legal  rights  when  they 
might  otherwise  have  been  made  available  at 
law,  and  a  court  of  equity  will  substitute  a. 
remedy  of  its  own  for  the  original  legal  remedy 
of  which  the  obligee  has  been  unjustly  deprived 
by  the  miscooduct  of  the  obligor. 

Likewise,  in  Smith  v.  Macon,  1  Hill,  Bq.  339, 
it  was  held  that  the  penalty  of  a  bond  condi- 
tioned for  the  payment  of  money  is  to  secure 
the  payment  of  the  whole  condition,  and  any 
part  of  it  remaining  unpaid  is  a  forfeiture  of 
the  penalty,  which  is  a  debt  at  law,  to  be  re- 
lieved against  which  the  party  in  equity  must 
pay  the  amount  really  due  on  the  condition, 
and  the  obligee  may  recover  the  balance  of  the 
condition  with  interest  thereon,  although  that 
sum,  when  added  to  the  payments  previously 
made,  would  exceed  the  penalty. 

But  whenever  the  debt  is  carried  beyond  the 
penalty  of  a  bond  it  Is  always  for  a  defendant, 
upon  the  maxim  that  he  who  would  have  equity 
must  do  equity,  as  where  a  party  has  been  de- 
layed by  injunction,  or  the  like.  Cruger  v. 
Daniel,  M'Mnll.  Bq.  197;  Fraser  v.  Little,  13 
Mich.  195,  87  Am.  Dec.  741,  dictum. 

And  the  recovery  in  equity,  as  in  law,  is  lim- 
ited to  the  full  amount  of  the  penalty  of  the 
bond,  and  the  excess  of  interest  beyond  the  pen- 
alty In  the  shape  of  damages  for  the  detention 
of  the  debt.  Bobbins  v.  Long,  16  N.  J.  Eq. 
59. 

In  Audely's  Case,  Hardr.  136,  however,  the 
court  would  not  relieve  against  an  extent  upon 
a  debt  in  aid  for  £1,500  penalty  after  the  pen- 
alty was  satisfied  by  perception  of  profits,  but 
not  according  to  the  extended  value,  without 
paying  costs  and  damages  over  and  besides  the 
penalty,  where  it  appeared  that  there  had  been 
a  default  on  the' part  of  the  obligor  In  permit- 
ting the  other  party  quietly  to  receive  the  prof- 
its up<m  a  former  extent,  whereby  he  was  put 
to  great  charges  at  law  and  in  chancery,  the 
theory  of  the  decision  being  that  the  obligoi 
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▼.  Multnomah  County,  169  U.  S.  429,  42 
L.  ed.  806,  18  Sup.  Ct.  Rep.  392. 

When  labor  was  performed,  or  materials 
furnished,  the  labor  and  materialmen  had 
a  lien  on  the  bond  and  a  complete  right  oi 
aistion  thereon,  superior  in  time  axid  equity 
to  the  United  States. 

United  States  use  of  Vermont  Marble  Co. 
▼.  Burgdorf,  13  App.  D.  C.  606. 

Laborers  and  material  men  have  no  lien 
on  a  public  building;  consequently  this  bond 
IB  substituted  as  security  to  them  in  ita 
stead,  and  should  be  construed  by  ^e  same 
rules  applicable  to  mechanics'  liens. 

Ibid. 

The  bond  contains  a  provision  that  the 
■aid  Rundle  shall  pay  all  parties  who  per- 
formed work  or  labor  or  furnished  material 
which  was  used  in  the  erection  and  con- 
etruction     of     the    buildings.     This    bond 


stands  in  the  same  condition  as  if  two  sepa- 
rate and  distinct  bonds  had  been  given;  one 
to  the  U.iited  States  in  the  penal  sum  of 
^10,000,  and  one  to  the  labor  and  material 
men,  with  the  penalty  omitted,  conditioned 
to  pay  them  for  their  labor  or  material  fur- 
nished to  the  contractor.  The  moment  their 
claim  first  became  due  their  lien  thereon  at^ 
tached,  and  they  had  a  complete  right  of 
action  to  enforce  the  provision  found  there- 
in. The  riffht  is  property,  it  is  vested,  it 
belongs  to  uiose  parties  or  to  their  assignee, 
and  (&ey  oaanot  be  devested  of  it  exicept  by 
due  process  of  law,  or  by  their  voluntary 
acts. 

The  term  "property"  as  used  in  the  con- 
stitutional prohibition  included  every  right 
to  the  use,  possession,  enjoyment,  or  recov- 
ery of  lands,  goods,  or  money. 

2  Hare,  Am.  Const.  Law,  p.  823;  Cooley, 


■honld  either  haTe  all  law  or  all  equity, — ^that  la, 
that  the  defendant  should  account  only  for  the 
extended  value  according  to  law,  or  else  that 
he  should  have  all  bU  costs  and  damages  be- 
flides  the  penalty. 

On  this  question,  see  also  Meadows  v.  State 
€9  rtL  Alderson,  114  Ind.  537,  17  N.  B.  121, 
supra,  II. 

IV.  Bwesption  as  to  }>onds  for  money  or  for 
direct  performance  "by  sureties. 

Many  of  the  cases  have  attempted  to  depart 
from  the  original  rule  by  drawing  a  line  between 
bonds  with  covenants  for  the  performance  of 
collateral  acts  by  third  persons  and  those  con- 
ditioned for  the  payment  of  money  only,  or 
far  the  performance  of  some  direct  act  by  the 
raretiefl  for  the  performance  of  which  they 
would  be  liable  under  such  a  covenant  irre- 
spective of  the  penal  provisions  of  the  bond. 

The  apparent  conflict  in  the  cases,  on  the  ques- 
tion whether  a  plaintiff  can  recover  in  debt  on 
a  penal  bond  a  sum  beyond  the  penalty,  grows 
oQt  of  confounding  actions  on  bonds  for  the  per- 
tormance  of  covenants,  properly  so  called,  with 
actions  on  bonds  for  the  recovery  of  money  only. 
In  the  former  case  the  recovery  Is  In  general. 
If  not  always,  limited  to  the  penalty,  and  In  the 
latter  It  Is  not.     Lyon  v.  Clark,  8  N.  Y.  148. 

Thus,  the  general  principle  Is  that  In  actions 
on  penal  bonds  with  collateral  conditions  the 
plaintiff  can  never  recover  more  In  the  shape  of 
damages  than  the  penalty  of  the  bond.  State 
car  rel.  Moore  v.  Sandusky,  46  Mo.  877;  Com. 
T.  Forney,  8  Watts  &  S.  358;  Bank  of  United 
Statea  v.  MaglU,  1  Paine,  661,  Fed.  Caa  No. 
929;  United  States  v.  Hills.  4  aiff.  620,  Fed. 
Caa  No.  15,369 ;  State  v.  Wayman,  2  QUI  k  J. 


And  In  all  cases  of  such  a  nature  the  sureties 
may  be  discharged  on  payment  of  the  amount 
stipulated  In  the  bond.  Com.  v.  Forney,  8 
Watts  &  S.  358. 

In  the  above  case  Boyd  v.  Boyd,  1  Watts,  369, 
infra,  V.,  was  distinguished  on  the  ground  that 
In  that  case  the  bond  was  for  the  payment  of 
money,  and  It  was  ruled  that,  even  as  against 
a  surety.  > Interest  beyond  the  penalty  might  be 
recovered  in  the  shape  of  damages;  but  it  Is 
recovered  as  Interest,  and  In  no  other  way  can 
a  surety  be  subjected  beyond  his  contract. 

So,  where  the  condition  of  a  penal  bond  Is  not 
for  the  faithful  application  of  public  moneys, 
Irat  for  the  performance  of  other  duties  public 
or  private,  the  damages  can  be  ascertained  only 
by  the  amount  of  Injury  sustained ;  and  In  such 
case  the  rule  that  Interest  may  be  recovered  on 
the  penalty  will  not  be  applied.  Lawrence  v. 
ft6  I^  R.  A. 


United   States,   2   McLean,  581,  Fed.   Cas.  No. 
8,145. 

Likewise,  In  Turner  v.  Lord,  92  Mo.  113,  4 
S.  W.  420,  it  was  held  that  the  measure  of 
damages  against  sureties  on  a  bond,  not  for 
the  payment  of  a  certain  sum  of  money,  but 
for  the  performance  of  certain  conditions,  Is  the 
same  as  the  measure  of  damages  for  the  breach 
of  the  contract  agreed  to  be  performed  and  set 
out  as  the  condition  upon  the  performance  of 
which  the  bond  Is  to  be  void;  but  there  can 
never  be  a  recovery  in  the  shape  of  damages  for 
more  than  the  penalty. 

But  the  rule  that  the  recovery  on  a  bond 
with  a  penalty  given  for  the  performance  of 
covenants  cannot  exceed  the  penalty  does  not 
apply  to  bonds  where  the  condition  Is  for  the 
payment  of  money  only.  Bank  of  United  States 
V.  Magill,  1  Paine,  661,  Fed.  Cas.  No.  929: 
Lyon  V.  Clark,  8  N.  Y.  148. 

And  In  most  of  the  cases  In  which  damages 
exceeding  the  penalty  of  the  bond  have  been 
given  there  was  an  express  covenant  in  the 
condition  of  the  bond  that  the  obligors  must  do 
or  omit  to  do  some  particular  act.  Mullen  v. 
Morris,  43  Neb.  596.  62  N.  W.  74,  dictum. 

And  where  a  bond  contains  a  contract  for  the 
performance  of  certain  things,  and  the  cove- 
nants and  penalties  securing  them  are  in  the 
same  Instrument,  and  the  obligor  binds  himself 
in  a  penalty  for  the  performance  of  the  contract, 
an  action  will  lie  to  recover  damages  for  breach 
of  the  covenant,  and  the  amount  of  damages 
recovered  may  exceed  the  penalty,  and  the 
obligee  may  recover  as  often  as  a  breach  arises. 
Melnert  v.  Bottcher,  60  Minn.  204,  62  N.  W. 
276 ;  Mullen  v.  Morria  43  Neb.  596,  62  N.  W. 
74. 

And  an  Instrument,  though  In  form  a  bond 
of  indemnity,  which  In  effect  constitutes  an 
agreement  that  the  obligors  on  receiving  from 
the  obligee  a  specified  sum  of  money  would 
indemnify  him  to  an  extent  named,  which  was 
a  lesser  amount  against  demands  then  In  prose- 
cution. Is  in  fact  a  bond  for  the  payment  of 
money  only,  and  as  soon  as  the  demands  are 
liquidated  they  are  bound  to  pay  them  on  no- 
tice to  the  extent  named  In  the  Instrument,  but 
they  are  not  liable  beyond  that  sum ;  but  where 
they  delay  the  payment,  or  refuse  to  pay,they 
are  liable  for  such  amount  together  with  In- 
terest thereon  by  way  of  damages  and  costs 
of  the  suit  to  recover  It.  Lyon  v.  Clark,  8  N. 
Y.  148. 

In  the  above  case  Warner  v.  Thurlo,  16  Masa 
154,  intra,  VII.  e,  and  Clark  v.  Bush,  3  Cow. 
151,  supra,  II.,  were  distinguished  and  ex- 
plained, the  court  saying  that  both  these  cases 
are  in  harmony  with  the    principle    that    the 
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Const.  Lim.  p.  446;  Conn  v.  State  ea  rel, 
Stutsman,  125  Ind.  614,  25  N.  E.  444; 
School  Diet,  ew  rel.  Koken  Iron  Works  v. 
Livers,  147  Ma  580,  49  S.  W.  607 ;  Stephen- 
son V.  Monmouth  if  in.  d  Mfg.  Co.  28  C.  G. 
A.  292,  54  U.  S.  App.  499,  84  Fed.  118; 
Horn  V.  Whittier,  6  N.  H.  88;  Mountstephen 
V.  Brooke,  1  Chitty,  390;  United  States  use 
of  Anniston  Pipe  d  Foundry  Co.  v.  National 
Surety  Co.  34  C.  C.  A.  626,  92  Fed.  652; 
Doll  V.  Crume,  41  Neb.  655,  59  N.  W.  806 ; 
Kaufmann  v.  Cooper,  46  Neb.  644,  65  N. 
W.  796;  Steffes  v.  Lemke,  40  Minn.  27,  41 
N.  W.  302. 

This  bond  was  given  in  pursuance  of  the 
statute  and  in  conformity  thereiwith,  and 
the  law  becomes  a  part  of,  and  must  be  con- 
strued with,  the  bond. 

Bettman  v.  Cowley,  19  Wash,  218,  40  L. 
R.  A.  815,  53  Pac.  53;  United  States  use  of 


obligor,  In  a  bond  for  the  performance  of  cove- 
nants, so  called,  and  when  the  condition  is  not 
satisfied  by  the  payment  of  a  sum  of  money  cer- 
tain, or  capable  of  being  reduced  to  a  certainty, 
is  not  liable  beyond  the  penalty. 

Interest  cannot  be  charged  against  sureties 
beyond  the  penalty  of  the  bond,  even  upon  a 
money  bond ;  but  this  rule  does  not  apply  where 
the  signers  as  principals  undertake,  in  consid- 
eration of  receiving  the  money  on  the  bond,  to 
indemnify  another,  and  no  disposition  is  di- 
rected to  be  made  of  the  money.  Lyon  v.  Clark, 
1  E.  D.  Smith,  262. 

And  where  there  is  a  penalty  in  an  agreement 
under  seal  containing  mutual  covenants,  the 
party  Injured  by  a  breach  may,  at  common  law, 
sue  for  the  whole  penalty,  and  must  be  satis^ 
fled  with  it,  or  he  may  bring  covenant  to  recover 
in  damages  more  or  less  than  the  penalty.  Mar- 
tin V.  Taylor,  1  Wash.  C.  C.  1,  Fed.  Cas.  No. 
9,166. 

For  illustrations  of  this  rule,  see,  generally, 
infra,  VII.,  Application  of  rules  to  particular 
classes  of  honds. 

y.  The  modem  rule  allowino  interest. 

a.  Statement  of  and  reasons  for. 

Blany  of  the  more  modem  cases,  particularly 
in  the  United  States,  have  made  a  complete  de- 
parture from  the  original  rule  by  allowing  in- 
terest on  the  penalty  of  bonds  where  the  dam- 
ages suffered  exceed  it  in  amount.  Notwith- 
standing the  fact,  however,  that  under  the  old 
rule  the  surety  could  not  be  compelled  to  pay 
Interest,  while  under  the  new  one  he  can  be, 
the  claim  is  usually  made  that  under  the  lat- 
ter rule  the  damages  are  limited  by  the  penaity, 
upon  the  theory  that  interest  is  only  allowed  by 
way  of  damages  for  delay  upon  the  part  of  the 
sureties  in  making  payment  after  they  should 
have  done  so,  so  that  all  the  obligee  recovers  is 
the  penalty,  or  rather,  what  it  would  have  been 
worth  to  him  if  paid  at  the  proper  time. 

Til  us.  under  this  rule  a  surety  on  a  bond  may 
be  liable  for  interest  on  the  penalty,  not  as 
part  of  the  debt  for  which  he  originally  be- 
came responsible,  but  as  damages  for  its  deten- 
tion, there  being  a  plain  distinction  between 
cases  In  which  interest  is  given  by  way  of  dam- 
ages and  those  in  which  it  constitutes  a  part 
of  the  debt,  as  In  case  of  contracts  In  which 
there  Is  a  promise  to  pay  interest.  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  90  Am.  Dec. 
144  ;  Robbins  v.  Long,  16  N.  J.  Eq.  59. 

Beyond  the  penalty  of  a  l)ond  there  can  be  no 
recovery  against  sureties  so  far  as  the  princi- 
pal of  the  claim  is  concerned,  but  Interest  may 
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Vermont  Marble  Co.  r.  Burgdorf,  IS  App. 
D.  C.  506. 

This  statute  provided  that  before  a  con- 
tractor should  commence  said  work  he 
should  execute  the  usual  penal  bond  with 
good  and  sufficient  sureties,  with  the  addi- 
tional obligation  that  such  contractor  shall 
promptly  make  payment  to  all  persons  fur- 
nishing him  lalK>r  and  materials,  etc.,  the 
penal  sum  being  inserted  in  the  bond  for 
the  benefit  of  the  government  only,  condi- 
tioned that  to  that  extent  the  sureties  shall 
stand  good  to  see  that  the  obligation  to  the 
United  States  is  performed.  The  other  pro- 
vision for  the  benefit  of  Ictbor  and  material- 
men is  a  separate  obligation,  and  binding 
the  sureties  to  all  parties  who  performed 
labor  and  furnished  material,  regardless  of 
the  value  thereof. 


be  allowed  on  the  amount  of  the,  penalty  from 
the  date  of  the  breach,  when  the  claim  upon  the 
principal  at  that  time  exceeds  or  equals  that 
amount,  as  the  whole  amount  of  the  penalty  is 
then  a  debt  demandable  of  them.  New  York  L. 
Ins.  Co.  V.  Seckel,  8  Phlla.  92;  Boyd  v.  Boyd, 
1  Watts,  369;  Gloucester  City  v.  Eschba.h,  54 
N.  J.  L.  150,  23  Atl.  360;  Mullen  v.  Mor- 
ris, 43  Neb.  596.  62  N.  W.  74;  Smith  v. 
Vanderhorst,  1  McCord,  L.  828,  10  Am.  Dec. 
074;  Harris  v.  Clap,  1  Mass.  308,  2  Am.  Dec. 
27;  Mower  v.  Kip,  6  Paige,  93,  29  Am.  Dec.  748. 

In  Mower  v.  Kip,  6  Paige,  93,  29  Am.  Dec. 
748,  supra,  Clark  v.  Bush,  8  Cow.  151,  supra, 
II.,  was  distinguished  upon  the  ground  that  the 
only  question  upon  which  any  definite  opinion 
was  expressed  In  that  case  was  whether  a  surety 
in  a  mere  bond  of  Indemnity  given  by  him  for 
the  benefit  of  another  person  was  chargeable 
beyond  the  penalty  of  his  bond. 

And  in  Gloucester  City  v.  Eschbach,  54  N.  J. 
L.  150,  23  Atl.  860,  supra,  Tunison  v.  Cramer, 
5  N.  J.  L.  498,  infra,  VII.  f,  was  explained,  the 
court  saying  that  the  precise  question  was  not 
necessarily  involved  in  that  case,  for  the  Judg- 
ment under  review  exceeded  the  penalty  of  the 
bond  on  which  the  suit  was  brought  and  inter- 
est thereon,  and  was  obviously  excessive.  And 
Be  Wilson,  38  N.  J.  Kq.  205,  infra,  VII.  h,  was 
criticised,  the  court  saying  that  the  bond  in 
that  case  was  one  other  than  for  the  payment 
of  money,  but  the  writer  could  perceive  no  dif- 
ference in  principle  between  such  a  t>ond  and 
that  considered  in  Robbins  v.  Long,  16  N.  J. 
Eq.  59,  supra,  as  in  either  case  the  penalty  be- 
came due  on  breach  of  a  condition,  and  if  there 
had  been  a  detention  of  the  penalty  after  It 
ought  to  have  been  paid  the  injury  should  be 
compensated  by  substantial  damages. 

The  reason  for  the  rule  permitting  a  recovery 
of  interest  as  damages  beyond  the  penalty  of 
a  bond  against  the  sureties  thereon  is,  that  the 
penalty  of  the  bond  covers  the  misconduct  of 
the  principal,  while  the  Interest  allowed  on  the 
penalty  is  for  the  misconduct  of  the  sureties 
for  the  delay  in  payment.  Burchfield  v.  Haffey, 
34  Kan.  42,  7  Pac.  548,  OTerrulIng  Simmons  v. 
Garrett,  McCahon,  82. 

The  penalty  In  the  bond  is  the  amount  which 
the  obligors  agree  to  pay,  and  if  the  whole  pen- 
alty is  needed  for  the  purpose  the  whole  amount 
is  due  immediately  upon  the  breach :  and  If  the 
obligee  gets  it  then,  he  gets  all  the  contract  pro- 
vides, but  if  he  gets  it  later,  he  gets  less  than 
the  contract  provides;  and  Interest  should  be 
added  for  the  detention  to  make  it  equivalent 
at  the  date  of  the  breach,  so  that,  in  effect,  the 
damages  do  not  exceed  the  penalty.  Wymaa 
V.  Boblnson,  73  Me.  384,  40  Am.  Rep.  860 ;  Bank 
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4  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  701; 
Belena  v.  Fitzpatrick,  36  Ark.  583. 


J.,  delivered  the  opimon  of  the 
court: 

In  July,  1897,  defendant  Rundle  entered 
into  a  contract  with  the  United  States  for 
the  construction  of  certain  buildings  at  the 
army  post  near  Spokane.  At  the  time  the 
contract  waa  executed,  a  bond  was  duly  exe- 
cuted in  accordance  with  the  provisions  of 
the  act  of  Congress  approved  August  13, 
1894  ( 28  Stat,  at  L.  p.  278,  chap.  280 ) .  The 
law  is  entitled  "An  Act  for  the  Protection 
of  Persons  Furnishing  Materials  and  Labor 
for  the  Construction  of  Public  Works."  Its 
provisions  are  substantially  that  any  person 
entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building  shall  be  required,  before  com- 


mencing, to  execute  the  usual  penal  bond 
with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  the  contractor 
shall  promptly  make  payments  to  all  per- 
sons supplying  him  labor  and  materials  in 
the  prosecution  of  the  work  provided  for  in 
the  contract;  that  any  persons  performing 
labor  or  furnishing  materials  for  such  work 
shall  be  furnished  on  application  with  a  cer- 
tified  copy  of  the  contract  and  bond  upon 
which  the  person  supplying  labor  and  mate- 
rials shall  have  a  right  of  action,  and  be 
authorized  to  bring  suit  in  the  name  of  the 
United  States  against  the  contractor  and 
sureties,  provided  that  such  action  shall  in- 
volve the  United  States  in  no  expense.  The 
defendants  Henley  and  Snodgrass  were  sure- 
ties upon  the  bond,  the  penal  sum  of  which 
was  $10,000.  While  the  contractor,  Rundle, 
was    engaged    in    the    construction  of  the 


of  Br  I. ?h  ton  'v.  Smith,   12  Allen,  243,  90  Am. 
Dec.  144. 

If  he  neglects  or  refuses  the  Interest  is  added 
bj  way  of  damages  for  his  own  default,  not 
as  enlarging  in  any  degree  his  liability  for  the 
misconduct  of  the  principal.  Bank  of  Brighton 
V.  Smirh,  12  Allen,  243,  90  Am.  Dec.  144. 

So,  the  plaintiff  in  an  action  on  a  Judgment 
given  for  the  amount  of  the  penalty  In  a  l>ond  is 
entitled  to  recover  interest  by  way  of  damages 
lieyond  the  amount  for  which  the  original  Judg- 
ment had  been  rendered,  and  is  not  limited  to 
the  original  penalty,  since  the  sum  for  which  the 
Judgment  was  rendered  became  the  actual  debt 
due,  and  was  no  longer  a'  penalty,  and  if  pay- 
ment was  delayed  the  plaintiff  is  entitled  to 
Interest  by  way  of  damages  for  the  detention. 
Smith  V.  Vanderhorst,  1  McCord,  L.  328,  10 
Am.  Dec.  674. 

And  the  rule  that  the  responsibility  of  a 
snrety  cannot  be  extended  further  than  the  pen- 
alty of  the  bond  with  interest  thereon  by  way 
of  damagcR  applies  to  a  question  of  recovery  in 
a  single  case,  and  does  not  In  any  manner  af- 
fect the  rights  of  other  persons  who  may  have 
Just  grounds  to  sue  the  same  bond,  since  if  they 
have  distinct  demands  a  recovery  by  a  claimant 
In  one  suit  can  be  no  bar  and  of  no  effect  as  to 
other  actions.  State  v.  Wayman,  2  Gill  &  J. 
254. 

But  the  rule  that  when  the  damages  resulting 
from  the  breach  of  a  penal  bond  exceed  the 
penalty,  interest  on  the  amount  of  the  penalty 
may  be  recovered,  at  least  from  the  commence- 
ment of  the  action  In  excess  of  the  penalty,  is 
limited  to  cases  where  interest  Is  recoverable 
against  the  principal  upon  the  damages  result- 
ing from  the  breach  of  the  condition  of  the 
bond.  Clark  v.  Wilkinson,  50  Wis.  543,  18  N. 
W.  488. 

The  question  whether  interest  wlil  be  allowed 
on  a  bond  for  the  payment  of  money  beyond  the 
penalty  of  a  bond  against  a  surety  is  matter 
of  law  arising  from  the  facts,  and  therefore  one 
for  the  determination  of  the  court,  and  not  of 
the  Jury.  Smedes  v.  Hooghtaling,  3  Cai.  48, 
2  Am.  Dec.  250. 

See  also  Brainard  v.  Jones,  18  N.  Y.  85 ; 
Wyman  v.  Robinson,  78  Me.  384,  40  Am.  Rep. 
360 ;  Carlon  v.  Dixon,  14  Or.  293.  12  Pac.  304 ; 
Warner  ▼.  Thurlo,  15  Mass.  154, — infra,  VII. 
e;  James  v.  State,  66  Ark.  415,  46  S.  W.  937, 
infra,  VII.  h;  Billot  v.  Davis,  Bunbury,  23; 
Anonymous,  1  Saik.  154 ;  Bonsall  v.  Taylor,  1 
McCOrd,  L.  503, — «upra,  II. ;  Bobbins  v.  Long, 
16  N.  J.  Eq.  59,  supra.  III. ;  Lyon  v.  Clark,  8 
N.  y.  148,  SKpro,  IV. 

And  for  Illustrations  of  this  rule,  see,  gen- 
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erally,  infra,  VII.,  Application  of  rule*  to  par- 
ticular classes  of  bonds, 

b.  Measure  of  recovery  under. 

The  penalty  of  a  bond  and  interest  from  the 
demand  must  be  the  measure  of  the  Judgment 
against  sureties  thereon,  not  exceeding,  how- 
ever, the  sum  awarded  and  interest  upon  it 
from  the  time  of  payment  according  to  the  con- 
ditlon  of  the  bond.     Harris  v.  Clap,  1  Mass.  308, 

2  Am.  Dec.  27 :  Gloucester  City  v.  Esclibach,  64 
N.  J.  L.  150,  23  Atl.  360. 

An  obligee  In  a  bond  when  the  whole  pen- 
alty  has  become  a  debt  which  the  obligors  un- 
justly detained  may  recover  the  penalty  and 
interest  upon  It  during  all  the  time  it  may  have 
been  so  detained.  Judge  of  Probate  v.  Hey- 
dock,  8  N.  H.  491. 

But  sureties  on  a  bond  cannot  be  held  liable 
for  interest  beyond  the  penalty  of  the  bond  ex- 
cept such  interest  as  accrued  from  their  own 
default  in  unjustly  withholding  payment  after 
having  been  notified  of  the  default  of  their  prin- 
cipal.    Prink  V.  Southern  Exp.  Co.  82  Ga.  38, 

3  L.  R.  A.  482,  8  S.  E.  862;  Mower  v.  Kip, 
6  Paige,  93,  29  Am.  Dec.  748;  State  v.  Way- 
man.  2  Gill  &  J.  254. 

Interest  on  a  penal  bond  before  the  writ 
thereon  may  be  allowed  on  the  default  if  the 
default  antedates  the  writ,  but  not  otherwise. 
Wyman  v.  Robinson,  73  Me.  384,  40  Am.  Rep. 
360. 

But  Interest  will  be  allowed  on  the  penalty 
of  a  bond  given  for  the  performance  of  cove- 
nants, where  there  had  been  no  previous  demand 
of  the  penalty,  or  acknowledgment  that  the 
whole  was  due,  from  the  time  of  the  commence- 
ment of  the  suit  thereon  only.  Bank  of  United 
States  V.  Maglll,  1  Paine,  661,  Fed.  Caa  No. 
929. 

And  while  the  amount  claimed  for  the  breach 
of  a  penal  bond  remains  wholly  unliquidated 
though  the  damages  are  greater  than  •the  pen- 
alty, no  interest  on  the  penalty  can  properly  be 
recovered.  Whereatt  v.  Ellis,  103  Wia  348,  79 
N.  W.  410. 

But  if  the  breach  of  a  penal  bond  is  complete 
without  a  demand  on  the  principal  or  sureties, 
and  the  claim  was  not  wholly  unliquidated,  then 
such  demand  is  not  necessary  In  case  of  dam- 
ages in  excess  of  the  penalty  to  set  the  Interest 
period  running  against  the  sureties;  but  other- 
wise a  demand  is  necessary,  the  commencement 
of  a  suit  having  no  significance  on  the  question 
except  as  constituting  a  demand,  and  if  a  de- 
mand would  not  have  started  the  interest  period, 
the  commencement  of  a  suit  would  not.  Where- 
att V.  Ellis,  103  Wla  848,  70  N.  W.  416. 
25 
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btdldingB  under  Mb  contract,  materials  were 
fnrniahed  by  plaintiffs  to  the  contractor, 
and  used  by  him  in  the  work  of  construc- 
tion. Subsequently,  and  while  the  build- 
ings were  out  partially  completed,  the 
United  States,  in  the  exercise  of  the  right 
reserved  in  the  contract,  took  the  work  out 
of  the  hands  of  Rundle,  and  at  the  same 
time  notified  the  sureties,  Henley  and  Snod- 
grass,  of  its  action.  Thereupon  the  sureties 
took  up  the  work  of  construction,  and  com- 
pleted the  buildings  according  to  Bundle's 
contract,  and  the  United  States  accepted 
their  work  as  full  performance  of  the  con- 
tract. For  defense  to  the  action,  after  some 
denials,  the  sureties  set  up  the  fact  that 
Rundle  did  not  complete  the  contract,  but 
the  sureties,  under  its  terms,  made  full  per- 
formance, which  waA  duly  accepted  by  the 
United  States,  and  that  in  their  completion 


of  the  contract  they  were  necessarily  com- 
pelled to  depend  sums  in  excess  of  $10,000, 
the  amount  of  the  penalty  in  the  bond. 

1.  The  several  assignments  of  error  made 
by  the  appellants  may  be  grouped  together^ 
and  stated  as  the  refusal  of  the  superior 
court  to  admit  testimony  under  the  affirma- 
tive defense  set  forth  in  the  answer.  The 
court  excluded  any  evidence  with  reference 
to  the  United  States  having  demanded  of 
the  sureties  the  performance  of  the  contract 
or  the  payment  of  damages.  It  is  main- 
tained by  counsel  for  appellants  that  the 
limit  of  the  liability  of  the  sureties  was  the 
penalty  stated  in  the  bond,  $10,000;  that,  if 
the  sureties  had  not  undertaken  the  per- 
formance of  the  contract  of  their  principal, 
the  entire  damages  to  both  the  government 
and  the  respondents  and  all  of  the  other 
claimants  for    labor    and    materials  would 


See  also  Unterrein  v.  McLane,  10  Mo.  343; 
Ives  V.  MerchantB'  Bank,  12  How.  159,  13  L. 
ed.  936, — infra,  VII.  b;  Warner  v.  Thurlo,  15 
Mass.  154,  infra,  VII.  e ;  Heustls  v.  Rivers,  103 
Mass.  398,  infra,  VII.  f ;  Clark  v.  Wilkinson,  59 
Wis.  643,  18  N.  W.  483,  infra,  VII.  h ;  United 
States  V.  Hills,  4  aiff.  620,  F^d.  Caa  No.  15,369, 
infra,  VII.  1;  Maddox  v.  Rader,  9  Mont.  126, 
22  Pac.  886,  infra,  VII.  J. 

And  for  applications  of  this  rule,  see,  general- 
ly, infra,  VII.,  Application  of  rules  to  particular 
oUuses  of  hond9, 

VI.  Allowance  for  oo»U. 

Under  the  old  rule  costs  of  the  suit  against 
the  principal  would  not  be  allowed  against  the 
sureties  unless  both  the  damages  and  costs  were 
within  the  limit  of  the  penalty.  Under  the 
more  modern  role  they  would  appear  to  be  al- 
lowable,— at  least  to  the  extent  of  the  penalty 
and  Interest  from  the  time  of  the  default.  So 
far  as  the  costs  of  the  action  against  the  sure- 
ties on  the  bond  are  concerned.  It  Is  thought 
that  under  either  the  original  or  the  modem 
rule  they  must  be  governed  by  the  provisions 
and  rules  of  practice  applicable  to  ordinary 
casea 

Thus>  where  nominal  damages  only  are  as- 
sessed by  a  Jury  In  an  action  on  a  bond  condi- 
tioned for  the  payment  of  a  sum  of  money  with 
Interest,  the  principal  and  interest  of  which 
amounts  to  more  than  the  penalty  of  the  bond, 
the  excess  cannot  subsequently  be  taxed  by  the 
taxing  officer  and  Included  in  the  costs,  as  Is 
the  practice  where  the  judgment  goes  by  de- 
fault or  confession.  Cook  v.  Tousey,  3  Wend. 
444. 

So,  interest  cannot  be  taxed  as  costs  on  re- 
covery upon  a  bastardy  bond  when  its  effect 
would  be  to  compel  a  surety  to  pay  an  amount 
beyond  the  penalty  of  the  bond.  Falrlle  v.  Law- 
son,  5  Cow.  424. 

And  ^here  judgment  on  appeal  is  rendered 
against  both  principal  and  surety,  which,  with 
the  costs  taxed,  amounts  to  a  sum  in  excess  of 
the  penalty  of  the  appeal  bond,  there  must  be  a 
reversal  as  to  the  surety.  Zelgler  v.  Henry,  77 
Mich.  480,  43  N.  W.  1018. 

And  where  a  bond  Is  given  for  costs  in  an  ac- 
tion, and  final  Judgment  is  rendered  against 
the  obligor  for  costs,  judgment  may  be  rendered 
against  him  on  the  bond,  under  How.  (Mich.) 
Stat.  7663,  on  motion  ;  bat  the  Judgment  against 
the  sureties  must  be  limited  to  the  penalty  of 
the  bond,  though  the  costs  as  taxed  exceeded 
that  sum.  Gay  v.  Hults,  56  Mich.  153,  22  N. 
W.  271. 

Nor  can  a  recovery  to  exceed  the  penalty  and 
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costs  of  the  action  on  a  replevin  bond  be  had 
against  a  surety,  though  the  costs  taxed  in 
the  replevin  suit  greatly  exceed  the  penalty. 
Branacombe  v.  Scarbrough,  6  Q.  B.  13,  13  L.  J. 
Q.  B.  N.  S.  247,  8  Jur.  688. 

And  the  costs  of  the  original  suit  cannot  be- 
allowed  in  an  action  on  a  ball  bond  given  for 
appearance  to  answer  in  a  penalty  fixed  at  the 
exact  amount  claimed  In  the  original  suit. 
Heustls  V.  Rivers,  103  Mass.  398. 

And  while  the  language  of  Mass.  Gen.  Stat, 
chap.  125,  8  7,  supports  the  claim  that  the  obli- 
gation of  the  sureties  on  a  ball  bond  is  to  satisfy 
the  Judgment  both  damages  and  costs  with  In- 
terest thereon  from  the  time  It  was  renaered, 
eveu  though  It  amounts  to  more  than  the  pen- 
alty of  the  bond,  that  section  must  be  construed 
with  8  2  of  the  same  act,  providing  that  bail  Id 
civil  cases  shall  be  taken  as  heretofore  prac- 
tised by  a  bond  to  the  sheriff,  and  with  the  com- 
mon-law rule  that  on  bail,  whether  by  bond  to 
the  sheriff  in  the  first  instance,  or  recognizance 
in  the  court  above,  the  liability  of  the  suretiea 
is  limited  by  the  penalty  named,  and  when  thus 
construed  it  will  not  be  deemed  to  have  been 
the  intention  of  the  statute  to  enlarge  the  limit 
of  the  liability  of  sureties  so  as  to  Include  the 
costs  over  and  above  the  penaJty  in  the  bond. 
Jhid. 

So,  under  Wagner,  Stat.  240,  f  8,  providing 
that  Judgment  may  be  entered  on  the  penalty 
of  a  guardian's  bond  together  with  costs,  the 
costs  that  may  accrue  in  the  prosecution  of  the 
suit,  and  those  only,  can  be  allowed  In  addition 
to  the  penalty,  though  the  damages  exceed  it 
in  amouut.  State  ew  reL  Moore  v.  Sandusky,. 
46  Mo.  377. 

The  recovery  on  an  appeal  bond,  however.  Is 
not  limited  to  the  amount  of  the  penalty  of  the 
bond,  but  may  also  Include  damages  for*  deten- 
tion and  the  costs  of  the  action  thereon.  Crane 
V.  Andrews,  10  Colo.  265,  15  Pac.  331. 

And  judgment  may  be  given  on  a  bail  bond 
for  appearance  on  an  adjourned  day  in  bas- 
tardy proceedings  for  the  whole  penalty  of  the 
bond,  and  in  addition  thereto  for  costs,  and  need 
not  be  so  limited  that  the  whole  recovery,  in- 
cluding damages  and  costs,  shall  not  exceed  the 
penalty.     State  v.  Homey,  44  Wis.  615. 

So,  N.  Y.  act  1813,  chap.  86,  8  147,  providing 
that  a  surety  or  sureties  in  a  constable's  bond 
shall  not  be  charged  beyond  the  amount  of  the 
sums  respectively  in  which  they  shall  be  bound 
In  each  bond,  refers  only  to  the  amount  they 
are  chargeable  with  on  the  penalty  of  the  bond, 
and  has  no  reference  to  costs  of  an  action  upon 
a  bond.  It  in  effect  enacts  that  in  recoveries 
against  the  constable  no  more  shall  be  exacted 
of  the  surety  than  his  bond;  but  it  does  not 
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have  been  liquidated  by  the  payment  of  $10,- 
000;  that  the  fact  that  the  gureties  neces- 
sarily expended  more  than  that  sum  in  the 
completion  of  the  contract,  and  over  the 
contract  price,  relieves  them  from  further 
liability.  It  is  also  maintained  that,  if  the 
contract  had  not  been  completed,  the  gov- 
ernment is  a  preferred  creditor,  and  its 
claim  would  exhtfuist  tho  penalty,  and  theone 
would  be  no  funds  left  for  the  satisfaction 
of  plaintiffs  and  other  claimants  of  like 
character;  and  counsel  maintain  that  it  is 
necessary  to  determine  the  question  of  pri- 
ority of  rights  as  between  the  government 
and  these  claimants.  In  a  case  involving 
these  facts, — United  States  use  of  Fidelity 
Nat.  Bank  v.  Rundle, — in  the  United  States 
circuit  court,  judgment  was  entered  in  con- 
formity with  the  contention  of  counsel  here. 
But  the  cause  was  afterwards  reversed  by 


the  United  States  circuit  court  of  appeals 
(40  C.  C.  A.  450,  100  Fed.  400),  and  the  ap- 
pellate court  observed:  'The  undisputed 
facts  of  the  present  case  are  such  that  it  is 
not  necessary  to  consider  the  question  pre- 
sented in  the  court  below,  and  argued  here, 
whether,  if  the  United  States  had  any  cause 
of  action  upon  the  bond  in  suit,  its  claim 
should  be  preferred  to  that  of  the  laborers 
and  material  men;  for,  as  has  already  been 
observed,  the  United  States  received  full 
performance  of  the  contract,  and  therefore 
has  no  cause  of  complaint."  In  the  case  of 
United  States  use  of  Annie  ton  Pipe  d  Foun- 
dry  Co.  v.  National  Surety  Co.  34  C.  C.  A. 
626,  92  Fed.  540,  such  a  bond  was  under 
consideration  by  the  court,  and  it  was  there 
adjudged  that  the  bond  was  intended  to  per- 
form a  double  function:  First,  to  secure 
the  faRhful  performance  of  the  contract  to 


touch  the  question  of  the  liability  of  the  surety 
for  costs  incurred  by  himself,  nor  the  right  to 
execution  on  the  judgment  obtained  for  such 
costa     X»w  York  r.  Ryan,  0  Daly,  816. 

Costs  wer«  likewise  allowed  beyond  the  pen- 
alty on  a  decree  against  sureties  on  a  guardian's 
bond,  in  Tyson  v.  Sanderson,  45  Ala.  364. 

See  also  Oshlel  v.  DeGraw,  6  Cow..  63,  infra, 
VII.  b. 

In  Hovey  v.  Rubber  Tip  Pencil  Co.  6  Jones  k 
S.  428,  however,  it  was  held  that  the  sureties  on 
an  Injunction  bond  could  not  be  compelled  to 
pay  any  sum  beyond  or  In  excess  of  the  penalty  ; 
asd  a  direction  to  sureties  on  proceeding  by 
motion  against  them  to  pay  the  amount  of  the 
penalty  (the  damages  exceeding  that  amount), 
and  the  costs  of  the  motion  and  the  expenses 
of  the  reference  for  the  ascertainment  of  the 
damages,  was  held  to  be  Improper. 

VII.  Avplioation  of  rules  to  particular  classes 

of  bonds. 

a.  General  statement  as  to. 

It  Is  to  be  observed  that  the  original  rule  that 
a  recovery  against  sureties  is  limited  by  the 
amount  of  the  penalty  of  the  bond  has  been  re- 
tained to  a  considerable  extent,  and  that  in 
some  Instances  it  would  seem  to  have  been  ap- 
plied absolutely  without  reference  to  the  excep- 
tion based  upon  the  distinction  between  bonds 
with  collateral  conditions  and  bonds  for  the 
payment  of  money  or  which  contain  direct  stipu- 
lations by  the  sureties.  And  it  is  also  apparent 
that  the  more  modern  rule  for  the  allowance  of 
interest  on  the  penalty  of  a  bond  by  way  of 
damages  for  detention  after  payment  is  due, 
though  supported  by  good  authority  and  con- 
stantly extending  In ,  Its  application.  Is  by  no 
means  universal ;  and  also  that  it  is  frequently 
applied  without  reference  to  the  distinction  be- 
tween bonds  with  collateral  conditions  and 
bonds  for  the  payment  of  money,  or  in  which  the 
sureties  are  principal  contractora  This  gives 
rise  to  three  rules  of  law  which  are  applied  in 
different  Jurisdictions  or  under  different  circum- 
stances to  particular  bonds  on  the  question  in 
band:  First,  that  the  penalty  of  the  bond  Is 
the  limit  of  the  recovery  in  all  cases :  second, 
that  the  penalty  of  the  bond  Is  the  limit  of  the 
recovery  where  the  bond  Is  one  containing  col- 
lateral oondltlona  but  that  Interest  may  be  re- 
covered as  damages  for  detention  of  payment 
after  due  where  the  t>ond  Is  for  the  payment  of 
money  or  the  stipulations  are  such  that  the 
nrety  becomes  a  principal  creditor ;  and,  third, 
that  interest  will  always  be  allowed  on  the 
n5  L.  R.  A. 


penalty  of  the  bond  as  damages  for  nonpayment 
after  default  and  notice. 

The  rule  with  reference  to  the  distinction 
between  bonds  with  collateral  covenants  and 
those  for  the  payment  of  money,  or  in  which  the 
surety  becomes  a  principal  creditor,  has  largely 
superseded,  or  rather  qualified,  the  original  rule, 
and  will  be  found  tb  have  been  largely  adverted 
to  in  the  cases  with  reference  to  particular 
classes  of  statutory  bonds,  most,  though  not  all, 
of  which  are  bonds  with  collateral  conditions. 
But  the  modern  rule  allowing  interest  will  be 
found  to  have  been  frequently  applied  to  the 
extent  of  displacing  the  older  rule^  and  seems 
to  l>e  growing  in  p<^nlarity. 

b.  Bonds  for  appeal  or  writ  of  error. 

Bonds  for  prosecuting  appeals  or  writs  of  er- 
ror are  all  of  the  class  of  bonds  given  for  the 
performance  of  covenants  in  which  the  penalty 
limits  the  liability  of  the  surety.  Lyon  y. 
Clark,  8  N.  ¥.  148,  dictum. 

And  on  an  affirmance  of  a  Judgment  on  ap- 
peal and  the  default  of  the  appellant  in  the  pay- 
ment  or  legal  satisfaction  thereof  his  sureties 
become  liable  on  the  appeal  bond  In  a  sum  not 
exceeding  the  penalty  of  the  bond  to  the  ex- 
tent of  their  principal's  liability  by  virtue  of 
the  Judgment.  Johnson  v.  McMillan,  13  Colo. 
423,  22  rac.  769;  Windham  v.  Coats,  8  Ala. 
285 ;  Allen  v.  Grlder,  24  Ark.  271 :  Perry  v.  Den- 
son,  1  6.  Greene,  467 ;  Oshlel  v.  DeGraw,  6  Cow. 
63;  Zeigler  v.  Henry,  77  Mich.  480,  43  N.  W. 
1018;  Hendrick  v.  Cannon,  5  Tex.  248. 

And  proceedings  will  be  stayed  in  an  action 
against  the  sureties  on  a  bond  given  on  appeal 
from  a  Justice's  Judgment  on  their  paying  the 
amount  of  the  penalty  Into  court  with  costs. 
Oshlel  V.  DeGraw,  6  Cow.  63. 

And  where  judgment  is  rendered  against  both 
the  principal  and  his  surety,  on  appeal,  which 
with  the  costs  taxed  amounts  to  a  sum  in  ex- 
cess of  the  penalty  of  the  bond,  there  must  be 
a  reversal  as  to  the  surety.  Zeigler  v.  Henry, 
77  Mich.  480.  43  N.  W.  1018 ;  Hendrick  v.  Can- 
non,  5  Tex.  248. 

Where,  In  an  action  on  a  bond  given  on  ap- 
peal, the  finding  exceeds  the  penalty,  the  ap« 
pellee  may  elect  to  release  the  excess  and  take 
Judgment  against  both  principal  and  surety,  or 
take  Judgment  against  the  principal  alone  for 
the  amount  found,  and  pursue  his  remedy  on 
the  bond  against  the  surety.  Allen  v.  Grider, 
24  Ark.  27i. 

Sureties  In  an  appeal  bond  given  for  the  due 
prosecution  of  the  appeal  and  for  the  payment 
of  the  Judgment  which  might  be  rendered 
against  the  appellant  may  express  a  limit  to  the 
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the  government;  and,  second,  to  protect 
third  persons  from  whom  the  contractor 
might  obtain  labor  or  materials  in  the 
prosecution  of  the  work.  In  its  second  as- 
pect, the  bond,  by  virtue  of  the  statute,  con- 
tains a  separate  and  distinct  agreement  be- 
tween the  obligors  and  such  third  persons 
as  to  which  the  agency  of  the  government 
ceases  when  the  bond  is  given  and  approved, 
and  subsequent  changes  in  the  contra^, 
agreed  upon  between  the  government  and 
the  contractor,  though  without  the  knowl- 
edge or  consent  of  the  surety,  will  not  re- 
lease the  surety  from  liability  to  persons 
who  supply  labor  or  materials  thereunder. 
The  court  observed  of  the  statute  under 
which  the  bond  is  executed:  ''It  is  also 
noticeable  that  in  its  title  the  act  professes 
to  be  one  for  the  benefit  'of  persons  fur- 
nishing materials  and  labor,'  and  that  in 


the  body  ol  the  act  the  form  of  the  oondi* 
tion  to  be  inserted  in  the  bond  for  the  bene- 
fit of  the  United  States  is  not  in  terms 
prescribed,  the  only  provision  in  that  re- 
gard being  that  the  bond  shall  be  'the  usual 
penal  bond;'  meaning,. evidently,  such  an  ob- 
ligation for  the  government's  own  proteo^ 
tion  as  it  had  long  been  in  the  habit  of  ex- 
acting from  those  with  whom  contracts  were 
made  for  the  doing  of  public  work.  On  the 
other  hand,  the  condition  for  the  benefit  of 
persons  who  might  furnish  materials  or 
labor  is  carefully  prescribed.  Obviously, 
therefore,  Congress  intended  to  afford  full 
protection  to  ail  persons  who  supplied  ma- 
terials or  labor  in  the  construction  of  pub- 
lic buildings  or  other  public  works,  inas- 
much as  such  persons  could  claim  no  lien 
thereon,  whatever  the  local  law  might  be,  for 
the  labor  and  materials  so  supplied.     There 


amount  of  their  liability  by  titie  terms  of  the 
obligation ;  and  ii  they  do  so,  and  the  officer  Is 
satisfied  with  the  bond,  and  accepts  It,  they  will 
not  be  bound  beyond  the  amount  named  :i  but 
if  it  proves  insufficient,  the  officer  might  be 
held  liable  for  the  deficiency.  Ward  v.  Buell, 
18  Ind.  104,  81  Am.  Dec.  340. 

So,  2  Gavin  A  H.  Stat.  (Ind.)  8  H.  P.  632; 
Homer*8  Anno.  Stat.  (Ind.), landlord  and  tenant 
act,  8  3230,  providing  that  on  the  trial  of  any 
cause  thereunder,  either  before  a  Justice  of  the 
peace  or  on  appeal,  the  damages  for  the  deten- 
tion of  the  premises  shall  be  estimated  up  to  the 
t<me  of  each  trial,  while  damages  on  appeal  by 
the  defendant  shall  be  deemed  to  be  covered  by 
the  appeal  bond,  does  not  authorise  a  recovery 
upon  an  appeal  bond  for  a  sum  larger  than  the 
penalty  in  the  bond.  King  v.  Brewer,  19  Ind. 
267:  Sharpe  v.  Harding,  21  Ind.  334. 

And  under  that  act,  construed  In  connection 
with  8  5234  thereof,  providing  that  an  appeal 
shall  lie  to  the  circuit  court  by  either  party, 
under  the  same  regulations  and  restrictions  as 
In  other  cases  before  Justices,  and  8  1500  of 
the  General  Statutes  with  relation  to  appeals, 
providing  that  the  party  asking  an  appeal 
shall  file  with  the  Justice  a  bond,  with  security 
to  be  approved  by  the  Justice,  payable  to  the 
appellee  in  a  sum  sufficient  to  secure  the  claim 
of  the  appellee  and  interest  and  costs,  con- 
ditioned for  the  prosecution  of  the  appeal  to 
effect,  and  for  the  payment  of  the  Judgment  ren- 
dered, an  appeal  bond  with  a  fixed  penalty  is 
permissible ;  and  when  such  a  bond  Is  given 
the  penalty  becomes  a  part  of  the  surety's  con- 
tract, fixing  and  limiting  his  liability ;  and  the 
plaintiff  In  an  action  for  the  recovery  of  real 
estate  may  recover  on  an  appeal  bond  given  by 
the  defendant  for  the  detention  up  to  the  time 
of  the  trial,  and  for  the  amount  thus  recovered 
the  sureties  will  be  liable  to  the  extent  of  the 
penalty  named  In  the  appeal  bond,  but  no  fur- 
ther. Graeter  v.  DeWolf,  112  Ind.  1,  13  N.  E. 
111. 

And  where  an  appeal  bond  contains  a  fixed 
penalty  the  surety  therein  cannot,  under  Ind. 
Rev.  Stat.  1881,  6  1221,  providing  that  such 
bonds,  undertakings,  etc.,  shall  not  be  void  for 
want  of  form  or  substance,  or  recital  or  condi- 
tion, nor  the  principal  or  surety  be  discharged, 
but  they  shall  be  bound  by  such  bonds,  under- 
takings, etc.,  to  the  full  extent  contemplated  by 
the  law  requiring  it,  be  held  In  excess  of  such 
penalty.     Ibid. 

Error,  however,  In  rendering  Judgment  on  an 
appeal  bond  for  an  amount  greater  than  the 
penalty  of  the  bond  can  be  taken  advantage  of 
only  by  the  surety,  and  a  reversal  will  not  be 
bad  at  the  instance  of  the  principal  in  the  bond, 
55  L.  K.  A. 


where  the  surety  has  not  Joined  in  the  petition 
for  writ  of  error,  or  in  any  way  complained  of 
the  Judgment  as  erroneous.  Hendrlck  v.  Can- 
non, 5  Tex.  248. 

The  distinction  between  bonds  with  collateral 
covenants  and  bonds  for  the  payment  of  money, 
or  which  constitute  a  direct  agreement  upon  the 
part  of  the  surety,  however,  has  been  repudiated 
by  some  of  the  cases,  which  take  the  position 
that  damages  may  be  recovered  for  the  reten- 
tion of  the  debt  after  it  should  have  been  paid 
in  the  one  case  as  well  as  in  the  other. 

Thus,  there  Is  no  distinction  between  the  ex- 
tent of  the  liability  of  the  principal  and  that 
of  the  surety  on  appeal  bonds  where  the  sum 
secured  thereby  is  equal  to,  or  greater  than,  the 
penalty.  Crane  v.  Andrews,  10  Colo.  265,  15 
rac.  331. 

And  when  the  damages  for  the  breach  of  an 
appeal  bond  exceed  the  p^ialty  the  obligee  Is 
entitled  to  Interest  on  the  penalty,  the  Interest 
period  to  be  controlled  by  the  right  of  the  ob- 
ligee to  Interest  upon  the  damages  against  the 
principal.  VVhereatt  v.  Ellis,  103  Wis.  348.  79 
N.  W.  416 ;  Crane  v.  Andrews,  10  Colo.  265,  15 
Pac.  331. 

But  the  obligee  In  an  appeal  bond  cannot,  in 
an  action  thereon  against  a  surety,  recover  any- 
thing more  than  the  penalty  of  the  bond,  with 
interest  thereon  from  the  time  when  a  personal 
demand  was  made  upon  such  surety  for  pay- 
ment, though  there  Is  a  technical  right  to  re- 
cover interest  upon  a  money  bond  beyond  the 
penalty  by  way  of  damages  for  the  detention  of 
the  debt.     Unterrein  v.  McLane,  10  Mo.  343. 

And  where  a  bond  Is  given  on  appeal  con- 
ditioned for  the  prosecution  of  the  appeal  with 
effect,  and  for  the  payment  of  such  costs  and 
damages  as  shall  be  adjudged  against  the  appel- 
lant, and  judgment  is  rendered  for  a  sum  large- 
ly in  excess  of  the  penalty  of  the  bond,  as  the 
sureties  only  guaranteed  the  payment  of  dam- 
ages, and  It  was  the  duty  of  the  principal  to  pay 
the  entire  Judgment,  interest  will  be  computed 
upon  the  penalty  only  from  the  time  demand  for 
payment  was  made  by  suit.  Ives  v.  Merchants* 
Bank,  12  How.  150,  13  L.  ed.  936. 

In  Parlsher  v.  Waldo,  72  III.  71.  however,  it 
was  held  that  a  Judgment  in  an  action  on  an 
appeal  bond  should  be  for  the  debt  to  be  dis- 
charged on  payment  of  the  damages,  and  not  for 
the  penalty  named  in  the  bond,  and  also  for  a 
further  sum  as  damages. 

But  as  to  this  rule,  see  Whereatt  v.  Ellis,  103 
Wis.  348,  79  N.  W.  416,  supra,  II. 

c  Certiorari  and  superaedeat  bonda. 

A  bond  given  on  certiorari  to  review  or  to 
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no  oocasion  for  legislation  on  the  sub- 
ject to  which  the  act  relates,  except  for  the 
protection  of  those  who  might  furnish  ma- 
terials or  labor  to  persons  having  contracts 
^rith  the  government.  .  .  .  Viewed  in 
its  latter  aspect,  the  bond,  by  virtue  of  the 
operation  of  the  statute,  contains  an  agree- 
ment b^ween  the  obligors  therein  and  such 
third  parties  that  they  shall  be  paid  for 
"whatever  labor  or  materials  they  may  sup- 
ply to  enable  the  principal  in  the  bond  to 
execute  his  contract  with  the  United  States. 
The  two  agreements  which  the  bond  con- 
tains— the  one  for  the  benefit  of  the  gov- 
emment,  and  the  one  for  the  benefit  of  third 
persons — are  as  distinct  as  if  they  were  con- 
tained in  separate  instruments,  the  govern- 
ment's name  being  used  as  obligee  in  the 
l&tter  agreement  merly  as  a  matter  of  con- 
venience."   In  the  case  of  Detcey  v.  State 


ex  rel.  UcCollum,  91  Ind.  173,  it  wus  sub- 
stantially held  that  for  any  breach  of  the 
second  condition  of  such  a  bond  by  the  con- 
tractor the  right  of  action  was  in  the  la- 
borer or  the  material  man,  and  that  such 
right  of  action  could  not  be  defeated  or 
abridged  by  any  act  done  by  the  obligee  in 
the  bond  after  the  bond  had  been  taken  and 
approved;  and  it  was  ruled  that  changes 
made  in  the  contract  by  the  parties  thereto 
— ^that  is,  the  contractor  and  the  public  au- 
thorities— after  the  bonds  had  been  accepted 
would  not  deprive  material  men  of  their 
rights  to  recover  against  sureties  in  the 
bond.  To  the  same  effect  is  Conn  v.  State 
ex  rel.  Stutsman,  125  Ind.  514,  25  N.  £. 
443,  and  the  same  principle  is  affirmed  in 
Doll  V.  Grume,  41  Neb.  055,  59  N.  W.  806; 
Kaufmann  v.  Cooper,  46  Neb.  644,  65  N.  VV. 
796;  Steffes  v.  Lemke,  40  Minn.  27,  41  N. 


supersede  a  judgment,  like  an  appeal  bond, 
though  perhaps  in  form  a  money  bond  con- 
ditioned to  pay  the  Judgment  and  costs  If  the 
person  seeking  the  review  falls  to  do  so,  is 
really  a  bond  with  a  collateral  condition  that 
the  principal  will  pay  and  satisfy  any  Judgment 
or  conform  to  any  order,  In  which  the  proceed- 
ing may  result,  and  falls  wlthkn  the  class,  there- 
fore. In  which  the  recovery  is  limited  by  the 
penalty. 

Thus,  the  sureties  on  a  bond  given  for  a  cer- 
tiorari to  review  a  determination  in  a  proceed- 
ing to  dispossess  a  tenant  are  only  liable  to  the 
extent  of  the  penalty  named  In  the  bond.  Mc- 
Keen  v.  Nelms,  9  Ala.  507. 

But  error  In  rendering  a  Judgment,  in  an 
action  against  the  sureties  on  such  a  bond  for 
more  than  the  penalty,  does  not  authorize  a  re- 
versal, but  Is  a  mere  clerical  mistake  amendable 
mi  motion.     Ihid. 

So,  the  sureties  in  a  bond  given  to  supersede 
a  Judgment  cannot  be  held  liable  thereon  beyond 
the  amount  of  the  penalty  of  the  bond ;  and  this 
la  the  rule  though  It  was  given  for  but  a  small 
sum  more  than  the  Judgment,  when,  under  the 
statute,  it  should  have  been  given  In  double  the 
amount.  Sears  v.  Seattle  Consol.  Street  B.  Co. 
7  Wash.  286,  34  Pac.  918. 

But  the  court,  In  an  action  upon  such  a  bond. 
In  which  Judgment  was  rendered  for  a  larger 
amount  than  the  penalty  of  the  bond,  will  cor- 
rect the  Judgment  upon  motion,  since  anything 
beyond  the  amount  of  the  penalty  must  be 
deemed  to  have  been  inadvertently  included. 
Ibid, 

So,  in  Boulden  v.  Estey  Organ  Co.  02  Ala.  182, 
0  So.  283,  which  was  an  action  upon  a  super- 
sedeas bond,  which.  Instead  of  being  conditioned 
(or  the  payment  of  ^costs  and  damages  as  re- 
quired by  law,  omitted  the  word  "damages," 
the  rule  was  laid  down  that  a  surety  Is  bound 
only  by  the  letter  of  his  contract,  which  cannot 
l>e  enlarged  or  changed  without  his  consent; 
and  it  was  held  that  there  could  be  no  recovery 
except  for  costs. 

d.  Injunction  hondt. 

Undertakings  under  Code  provisions,  such  as 
those  given  on  injunctdon,  are  also  of  the  class 
given  for  the  performance  of  collateral  cove- 
nants, In  which  the  penalty  limits  the  liability 
of  the  surety.  Lyon  v.  Clark,  8  N.  Y.  148, 
dietun^. 

Thus,  the  defendants  in  an  Injunction  action 
npon  a  dissolution  of  the  Injunction  are  entitled 
to  recover  on  the  injunction  bond  the  amount 
named  In  the  bond  only,  though  they  claim 
damages  largely  in  excess  of  that  sum.  Glover 
55  L.  R.  A. 


V.  McGaffey,  56  Vt.  294 ;  Ansley  v.  Mock,  8  Ala. 
444;  Hall  v.  Williamson,  9  Ohio  St.  17;  Hovey 
V.  Rubber  Tip  Pencil  Co.  6  Jones  &  S.  428. 
^  And  the  rule  Is  the  same  in  proceedings  on 
motion  against  the  sureties..  Hovey  v.  Rubl>er 
Tip  Pencil  Co.  6  Jones  &  S.  428. 

And  Judgment  rendered,  in  a  suit  in  covenant 
for  damages  upon  an  injunction  bond  for  wrong- 
fully suing  out  the  ^Junction,  for  Interest  on 
the  penalty,  is  erroneous,  since  by  the  terms  of 
the  contract  the  penalty  Is  fixed  as  the  limit  to 
the  amount  of  damages.  Uhca  v.  McCorkle,  11 
Helsk.  415. 

And  the  court  cannot  require  sureties  on  such 
a  bond  to  pay  the  amount  of  the  penalty  and 
the  costs  of  the  motion  against  them,  and  the 
expenses  of  the  reference  for  the  ascertainment 
of  the  damages  in  addition  thereto.  Hovey  v. 
Rubber  Tip  Pencil  Co.  6  Jones  &  S.  428. 

Nor  can  the  sureties  on  the  bond  given  in  an 
action  to  enjoin  the  collection  of  a  Judgment 
which  Is  made  the  exact  amount  of  the  Judgment 
conditioned  for  payment  whenever  ordered  by 
the  supreme  court  be  made  liable  in  an  action 
on  the  bond  for  more  than  the  sum  named  In 
the  penal  part,  namely,  the  exact  amount  of  the 
Judgment.     Dickerson  v.  Cook,  3  Duer,  324. 

And  wherev  In  an  action  in  chancery,  the 
court  grants  an  injunction,  and  makes  an  order 
that  the  party  seeking  it  shall  furnish  a  bond 
to  pay  the  enjoined  party  such  damages  as  he 
may  sustain  in  consequence  of  the  injunction 
in  case  it  be  finally  decided  that  It  ought  not 
to  have  been  granted,  though  it  is  within  the 
power  of  the  court,  independently  of  the  stat- 
utes or  chancery  rules,  on  dissolution  of  the 
injunction  to  ascertain,  by  reference  to  a  maater 
or  otherwise,  the  damages  caused  by  the  Injunc> 
tlon  and  decree  their  payment,  It  can  award  no 
greater  damages  than  the  penalty  of  the  bond. 
Sturgls  V.  Knapp,  33  Vt.  486.  36  Vt.  439. 

And  where  an  Injunction  bond  is  conditioned 
to  pay  all  moneys  due  or  to  become  due  upon 
a  Judgment  for  a  designated  sum  and  costs  In 
favor  of  the  obligee  against  the  principal  In  case 
the  Injunction  should  be  dissolved.  It  Is  incom- 
petent for  the  plaintiff,  under  a  plea  of  the  gen- 
eral Issue,  to  give  in  evidence  an  exemplification 
of  a  record  showing  a  Judgment  of  a  different 
amount  and  costs,  although  in  other  respects 
such  Judgment  answered  the  requirements  of 
the  Judgment  mentioned  In  the  bond.  Hall  v. 
Williamson,  9  Ohio  St.  17. 

This  rule,  however,  is  by  no  means  universal 
as  applied  to  injunction  bonds.  Here  the  equity 
rule  that  damages  may  be  allowed  In  excess  of 
the  penalty,  under  the  doctrine  that  he  who 
seeks  equity  must  do  equity,  where  the  surety 
has  submitted  himself  to  the  Jurisdiction  of  the 
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W.  302.  The  practical  effect  of  the  statute, 
and  others  of  similar  character  in  a  number 
of  the  states,  seems  to  be  to  confer  a  special 
lien  in  favor  of  such  persons  who  furnish 
labor  and  material,  and  to  substitute  the 
bond  in  place  of  the  public  building  as  a 
thing  upon  which  the  lien  is  to  be  charged. 
Such  liens  evidently  appear,  from  an  inspec- 
tion of  the  current  legislation,  to  be  favored, 
and  the  courts  have  usually  adopted  a  lib- 
eral rule  of  construction  in  their  enforce- 
ment. 

2.  It  is  pertinent  to  suggest  that  in  the 
performance  of  the  unfinished  contract  by 
the  sureties,  if  they  had  expended  less  than 
the  aanoiuit  to  be  paid  by  ithe  government  on 
the  completion  of  the  contract,  the  excess  or 
profit  would  have  belonged  to  them,  and, 
if  they  undertook  the  completion  of  the  con- 
tract and  sustained  a  loss,  it  would  seem 


that  it  should  fall  upon  them.  Aa  suretiea 
under  the  terms  of  the  contract,  they  might 
elect  to  complete  it  upon  default  of  their 
principal,  but  such  completion  was  not  the 
full  performance  of  the  contract  by  the  prin> 
clpcd  himself.  It  mAAa&ed  the  suireibies'  oon- 
iniuct  with  the  government,  but,  a«  observed 
by  (the  circuit  court  of  appeaJe  in  United 
States  U8e  of  Fidelity  Nat.  Bank  v.  Bundle, 
40  G.  C.  A.  450,  100  Fed.  400,  the  United 
States  is  not  a  claimant  here,  and  the  ques- 
tion of  priority  of  claims  to  the  amount  due 
from  the  sureties  under  the  terms  of  the 
bond  is  not  involved  in  this  case. 

The  judgment  of  the  Superior  Court  mu*t 
he  affirmed, 

Dunbar,    Oh.    J.,    and   FnllertoA    and 
AAdera,  JJ.,  concur. 


court  and  haa  taken  a  position  from  which  he 
has  gained  an  advantage  through  delaying  his 
adversary,  has  been  applied  by  some  ot  the 
courts,  and  the  Interest  rule  has  also  been  tt^ 
piled,  thus  creating  a  direct  conflict  of  author- 
ity. 

Thus,  the  recovery  against  a  principal  and 
surety  on  an  Injunction  bond  Is  not  limited  to 
the  penalty,  but  may  exceed  it  so  far  as  to  In- 
clude Interest  from  the  time  of  the  breach. 
Perry  v.  Horn,  22  W.  Va.  381;  State  es  rel. 
Grlfllth  V.  Purcell,  81  W.  Va.  44,  5  S.  E.  801. 

And  the  amount  properly  recoverable  in  an 
action  on  a  bond  given  upon  Injunction  to  pre- 
vent the  defendants  from  selling,  disposing  of, 
or  Intermeddling  with,  certain  goods,  and  to  ob- 
tain a  decree  applying  the  same  to  the  payment 
of  a  debt  of  the  complainants  and  others,  is  the 
'osB  In  value  of  the  goods  during  the  operation 
of  the  Injunction,  not  exceeding  the  penalty  of 
the  bond  with  interest  thereon  from  the  time  of 
the  institution  of  the  suit.  Levy  v.  Taylor,  24 
Md.  282. 

And  where  a  mandate  of  the  supreme  court 
directs  a  court  of  chancery  to  make  a  decree  on 
a  bond  for  the  payment  of  damages  caused  by 
the  issue  of  an  Injunction  which  was  afterward 
set  aside,  but  directs  nothing  in  respect  to  the 
Interest  on  the  bond.  It  Is  proper  for  the  court 
of  chancery  to  make  a  decree  granting  Interest 
from  the  date  thereof ;  but  where  there  was  no 
fault  for  not  paying  before  the  making  of  the 
decree,  there  Is  no  liability  for  Interest  prior 
thereto ;  and  where  an  appeal  is  taken  from  the 
refusal  to  decree  interest  prior  to  the  date  of 
the  decree,  and  the  decree  is  affirmed,  there 
win  be  no  liability  for  Interest  while  the  cause 
Is  In  the  supreme  court  on  appeal.  Sturges  v. 
Knapp,  36  Vt.  439. 

But  the  surety  on  an  injunction  bond  cannot 
be  held  liable  for  a  greater  sum  than  the  pen- 
alty of  the  bond,  and  Interest  upon  that  sum 
from  the  time  of  the  dissolution  of  the  injunc- 
tion.    Hughes  V.  Wyckliffe,  11  B.  Mon.  202. 

•.  Replevin  bonds. 

The  general  principle  as  held  by  the  courts 
adopting  the  earlier  rule  is  that  in  suits  on 
penal  bonds  with  collateral  conditions,  such  as 
replevin  bonds,  no  recovery  can  be  bad  in  excess 
of  the  penalty  of  the  bond.  Showles  v.  Free- 
man. 81  Mo.  540;  Kellar  v.  Carr,  119  Ind.  127, 
21  N.  E.  463 ;  Seamans  v.  White,  8  Ala.  656 ; 
Kaufman  v.  Wessel,  14  Neb.  161,  15  N.  W.  219. 

And  that  a  Judgment  in  excess  of  such  pen- 
alty cannot  be  sustained.  Kaufman  v.  Weasel, 
14  Neb.  161,  16  N.  W.  219. 

And  Judgment  should  be  rendered  on  default 

55  L.  li.  A« 


against  the  sureties  on  a  replevin  bond  where 
the  value  of  the  property  exceeded  the  penalty 
In  the  bond,  for  the  penalty  and  costs  of  the  ac- 
tion on  the  bond  only,  and  an  additional  sum 
by  way  of  damages  for  the  detention  of  the 
property  should  not  be  included.  Eraser  v. 
Little,  13  Mich.  195,  87  Am.  Dec.  741 ;  Balsley 
V.  Hoffman,  18  Pa.  603;  Hefford  v.  Alger,  1 
Taunt.  218. 

In  Eraser  v.  Little,  IS  Mich.  195,  aupra. 
United  States  v.  Arnold,  1  Gall.  848,  Eed.  Caa 
No.  14,469,  infru,  YII.  m,  was  criticised  and  ex- 
plained, the  court  saying  that,  although  Inter- 
est was  awarded  on  a  penalty  In  that  case,  yet 
the  question  of  such  allowance  was  not  dis- 
cussed, and  not  mentioned  on  the  appeal. 

The  fact  that  the  damages  recovered  in  a  re- 
plevin suit  were  much  greater  than  the  penalty 
in  the  replevin  bond  does  not  warrant  a  recov- 
ery of  Interest  on  the  penalty  in  an  action  on 
the  bond.  Mlltimore  v.  Bottom,  66  Vt.  168,  28 
Atl.  872. 

And  replevin  bonds  taken  In  an  action  In 
which  the  taxed  costs  greatly  exceed  the  penal 
sum  are  not  an  exception  to  the  rule  that  on  a 
bond  the  plaintiff  cannot  recover  more  than  the 
penalty  and  costs  of  the  Bu*t  thereon.  Brans- 
combe  V.  Scarbrough,  6  Q.  B.  13,  13  L.  J.  Q.  B. 
N.  S.  247,  8  Jur.  688. 

And  damages  cannot  be  recovered  beyond  the 
amount  of  the  penalty  in  an  action  by  an  as- 
signee of  the  sheriff  against  the  sureties  in  a  re- 
plevin bond  taken  in  an  action  of  replevin  in 
which  there  was  a  determination  in  favor  of 
the  defendant    /Md. 

And  the  intention  of  11  Geo.  II.  chap.  19,  was 
to  place  the  parties  to  a  replevin  suit  with  re- 
spect to  goods  seized  for  rent  in  the  same  po- 
sition as  if  no  replevin  bond  had  been  executed ; 
and  the  sureties  In  the  replevin  bond  are  there- 
fore only  liable  for  the  value  of  the  goods 
seized  and  double  costs,  and  if  that  value  ex- 
ceeds the  amount  of  rent  they  will  only  be  liable 
for  the  rent.  Hunt  v.  Round,  2  Dowl.  P.  C. 
558. 

So,  In  Evans  v.  Brander,  2  H.  Bl.  547 ;  Jeffery 
V.  Bastard,  4  Ad.  &  El.  823,  6  Nev.  ft  M.  308, 
2  Har.  ft  W.  60 :  Baker  v.  Garrett,  3  Blng.  66. 
10  J.  B.  ^oore,  324 ;  Paul  v.  Goodluck,  2  Blng. 
N.  C.  220 ;  and  Hefford  v.  Alger,  1  Taunt.  220, 
Overruling  Concanen  v.  Lethbridge,  2  H.  Bl.  86, 
— it  was  held  that  a  sheriff  taking  Insufficient 
pledges  in  a  replevin  action  Is  liable  in  damages 
in  an  action  on  the  case  to  the  extent  of  double 
the  value  of  the  goods  distrained  but  no  fur- 
ther, since,  had  he  done  his  duty  and  taken  a 
proper  bond  under  11  Geo.  II.  chap.  19,  and 
had  the  sureties  been  sufficient,  their  responal- 


1900. 


OlUFFITH  Y.   RUNDtK. 


891 


billty  would  be  limited  by  the  statute  to  that 
amount. 

Bat  while  a  Judgment  on  an  undertaking  in 
replerln  in  excess  of  the  penalty  cannot  be  sus- 
tained where  it  is  clear  that  there  are  no  other 
errors  in  the  record,  the  court  will  permit  the 
Judgment  creditor  to  remit  the  excesses.  Kauf- 
aum  ▼.  Wessel,  14  Neb.  161,  15  N.  W.  219. 

Or  snch  a  Judgment  may  be  amended  at  the 
•cost  of  the  plaintiff  in  error.  Seamans  y. 
"White,  8  Ala.  656. 

And  a  Judgment  on  a  bond  in  a  replevin  suit 
rendered  on  failure  of  the  party  giving  it  to  tile 
Ji  new  bond  pursuant  to  an  order  of  the  court 
to  do  so  for  the  value  of  the  property  replevied, 
which  was  largely  In  excess  of  the  penalty  of 
the  bond,  is  an  irregularity  which  warrants  set- 
ting  aside  the  Judgment  on  motion,  upon  the 
principle  that  a  Judgment  may  be  set  aside  on 
•motion  where  the  court,  by  Inadvertence  or  mis- 
take, makes  a  miscalculation  in  computing  the 
Amount,  since  the  Judgment  could  under  no  cir- 
•cumstances  exceed  the  amount  of  the  penalty 
of  the  bond.     Showles  v.  Freeman,  81  Mo.  540. 

And  the  act  of  the  parties  in  an  action  on  a 
replevin  bond  in  waiving  their  right  to  go  to 
the  Jury  in  effect  makes  the  trial  one  by  the 
court,  and  on  reversal  on  appeal.  If  the  court 
•can  clearly  determine  the  Judgment  which 
«hould  have  been  granted,  that  Judgment  will 
t>e  rendered  by  the  appellate  court;  and  this 
Im  especially  so  where  the  only  error  was  the 
unlawful  allowance  of  interest  on  the  penalty 
•on  the  bond.  Miltimore  v.  Bottom,  66  Yt.  168, 
28  Atl.  872. 

Many  late  and  imiK>rtant  cases  on  replevin 
bonds,  however,  have  allowed  Interest  on  the 
penalty  to  the  extent  of  the  damages,  not  as  in- 
terest, but  as  damages  for  detention  of  tlLe 
•amount  which  should  have  been  paid. 

Thus,  where,  in  an  action  on  a  replevin  bond 
«OB«tltioned  for  the  payment  by  the  defendant 
In  the  replevin  action  of  whatever  sum  might 
4>e  recovered  against  him,  the  sum  recovered 
against  him  Is  greater  than  the  penalty  of  the 
<>ond.  such  penalty  is  the  measure  of  the  liabil- 
ity of  the  sureties)  but  on  recovery  of  the  Judg- 
ment their  obligation  is  mature,  and  if  they  do 
not  then  pay  they  are  in  default,  and  Interest 
Is  doe  from  them  during  the  continuance  of 
•ach  default  as  in  any  other  case  where  money 
is  not  paid  when  the  creditor  becomes  entitled 
to  it.  Bralnard  v.  Jones,  18  N.  Y.  35 ;  Leighton 
w.  Brown,  98  Mass.  516 ;  Wyman  v.  Robinson, 
73  Me.  38i,  40  Am.  Rep.  360 ;  Carlon  v.  Dixon, 
14  Or.  293,  12  Pac.  394. 

Such  Interest  is  not  to  be  considered  as  any 
part  of  the  penalty,  but  as  damages  for  the  non- 
payment or  detention  of  the  penalty  after  it 
becomes  due  and  payable.  Wyman  v.  Robin- 
son. 73  Me.  384,  40  Am.  Rep.  360. 

The  question  with  reference  to  the  allowance 
4)f  interest  beyond  the  amount  of  the  penalty 
In  an  action  upon  a  replevin  bond  is  not.  What 
Is  the  measure  of  the  surety's  liability  under 
the  bond?  but.  What  does  the  law  exact  of  him 
for  an  unjust  delay  in  payment  after  his  liabil- 
ity Is  ascertained  and  the  debt  Is  actually  due 
-from  him?    Bralnard  v.  Jones,  18  N.  T.  35. 

In  the  above  case,  Clark  v.  Bush.  3  Cow.  151, 
9wpra,  II.,  was  distinguished  upon  the  ground 
that  in  that  case  there  was  no  question  of  com- 
puting interest  against  the  surety  as  a  compen- 
aation  for  his  own  default,  but  the  debtor 
merely  performed  his  contract  in  full,  and  was 
discharged. 

But  Judgment  may  be  rendered  in  an  action 
upon  a  replevin  bond  against  the  sureties  in  case 
of  default  for  the  amount  of  the  penalty  and 
interest  from  the  commeucement  of  the  suit  and 
tio  more,  though  the  amount  at  which  the  goods 
not  retnnied  were  assessed,  and  the  damages 
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and  costs  taxed,  exceeded  that  amount.    War> 
ner  v.  Thurlo,  15  Masa  154. 

So,  in  Clements  use  of  Yance  v.  Dempsey,  7 
Pa.  Super.  Ct.  52,  it  was  held  that  the  measure 
of  damages  for  a  breach  of  the  condition  of  a 
replevin  bond  to  prosecute  the  replevin  suit  with 
effect  is  not  the  penalty  of  the  bohd,  but  the 
actual  damages  sustained:  but  it  does  not  ap- 
pear in  the  case  whether  or  not  the  actual  dam- 
ages exceeded  the  penalty. 

f.  Bail  bonds. 

Bail  bonds  consist  of  collateral  covenants 
that  the  principal  in  the  bond  will  render  him- 
self amenable  to  process,  and  are  therefore 
within  the  class  in  which  the  penalty  is  the 
limit  of  the  recovery. 

.  Thus,  the  sureties  on  a  bail  bond  are  not  li- 
able for  interest  on  the  Judgment  recovered,  in 
an  action  against  the  principal,  or  for  any  sum 
exceeding  the  penalty  of  the  l>ond.  Gray  v. 
Cook,  3  Uoust.  (Del.)  49. 

And  no  Interest  can  be  recovered  on  the  pen- 
alty of  15,000  in  a  bond  conditioned  for  the  ap- 
pearance of  a  party  in  a  district  court  of  the 
United  States  to  answer  two  indictments  for 
the  making  and  forging  of  checks  on  the  Assist- 
ant Treasurer  of  the  United  States  so  as  to 
bring  an  appeal  in  an  action  thereon  within 
the  Jurisdiction  of  the  Supreme  Court  of  the 
United  States,  which  by  act  of  1875  is  limited 
to  cases  In  which  the  amount  In  controversy,  ex- 
cluding costs,  exceeds  |5,000.  United  States  v. 
Broadhead,  127  U.  S.  212,  32  L.  ed.  147,  8  Sup. 
Ct.  Rep.  1191. 

And  the  liability  of  a  surety  on  a  bond  given 
upon  arrest  on  an  attachment  for  an  alleged 
contempt  of  court,  for  appearance  at  the  next 
term,  is  limited  in  amount  by  the  penalty  of  his 
bond,  and  he  can  in  no  event  become  liable  for 
a  greater  sum ;  and  a  Judgment  in  an  action 
thereon,  rendered  against  surety  as  well  as  prin- 
cipal for  an  amount  exceeding  such  penalty,  is 
erroneous.     Rayner  v.  Clark,  7  Barb.  581. 

And  if  a  sheriff  discharges  a  defendant  under 
arrest  without  taking  a  ball  bond  he  will  not 
be  permitted  to  file  common  ball  on  paying  the 
sum  sworn  to  if  the  plaintiff  has  any  claim  be- 
yond that  sum,  since  bail  to  the  sheriff,  had  It 
been  taken,  would  have  been  liable  to  the  ex- 
tent of  the  ball  bond  under  which  the  plaintiff 
might  have  recovered  his  whole  debt  and  costs. 
Stevenson  v.  Cameron,  8  T.  R.  28. 

So,  in  Mitchell  v.  Gibbons,  1  H.  Bl.  76,  and 
Stevenson  v.  Cameron,  8  T.  R.  28,  it  was  held 
that  bail  to  the  sheriff  on  arrest  are  liable  for 
the  plaintiff's'  whole  debt  without  regard  to  the 
sum  sworn  to  and  costs,  providing  they  do  not 
amount  to  more  than  the  penalty  of  the  bail 
bond. 

And  New  Haven  Bank  v.  Miles,  5  Conn.  587, 
holds  that  the  sureties  on  a  ball  bond  given  In 
an  attachment  case  are  bound  to  satisfy  the 
Judgment  in  such  case  to  the  extent  of  their 
bond,  not  exceeding  the  penalty  thereof. 

Likewise,  the  penalty  is  all  that  can  be  re- 
covered in  an  action  on  a  bond,  not  for  the  pay- 
ment of  money,  but  for  Jail  liberties.  Mattocks 
V.  Bellamy,  8  Vt.  463;  Payne  v.  Ellzey,  2  Wash. 
(Ya.)  143 ;  Tunlson  v.  Cramer,  6  N.  J.  L.  498. 

The  obligee  is  not  entitled  to  consider  the  pen- 
alty as  a  sum  due  to  which  he  was  entitled, 
and  on  which  interest  could  arise.  Tunlson  v. 
Cramer,  5  N.'J.  L.  498. 

But  where,  in  an  action  against  ball,  tbe  dam- 
ages are  laid  at  a  sum  greater  than  tbe  amount 
of  the  penalty,  and  a  verdict  Is  returned  for  a 
greater  sum,  the  bail  is  bound,  and  is  liable 
pro  tanto  to  the  amount  of  tbe  penalty  and  the 
costs.     Martin  v.  Moor,  2  Strange,  922. 

So.  in  Rayner  v.  Clark,  7  Barb.  581,  holding 
a  Judgment  to  bo  erroneous  which  was  rendered 
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e^nst  tbe  surety  a«  well  as  the  principal  In  a 
bond  given  upon  arrest  on  an  attachment  for  an 
alleged  contempt  of  court  for  appearance  at  the 
next  special  term,  it  was  said  by  the  court  that 
perhaps  If  this  were  the  only  difficulty  It  might 
modify  the  Judgment  appealed  from  and  reverse 
it  for  the  Excess  over  the  penalty  of  the  bond, 
and  affirm  it  for  the  residue;  but  the  case  con- 
tained other  errors. 

The  rule  that  interest  should  be  allowed  as 
damages  for  detention,  however,  has  also  been 
asserted  with  reference  to  bonds  of  this  class. 

Thus,  the  plaintiff  in  an  action  on  a  bail 
bond  given  by  a  person  arrested  and  held  to  bail 
for  obtaining  money  under  false  pretenses,  con- 
ditioned that  the  defendant  would  hold  himself 
amenable  to  any  mandate  which  might  be  is- 
sued to  enforce  a  final  Judgment  against  him,  is 
entitled,  under  N.  Y.  Code  Cir.  Proc.  |  1015,  to 
recover  the  penalty  of  the  bond  with  Interest 
thereon  from  the  time  when  the  defendant  made 
default  in  the  performance  of  the  condition. 
SteinboclK  v.  ISvans,  122  N.  Y.  561,  25  N.  B. 
929,  Affirming  23  Jones  &  S.  278. 

And  Judgment  should  be  entered  against  sure- 
ties, in  an  action  on  a  bail  bond  given  for  ap- 
pearance to  answer,  by  a  person  who  had  been 
arrested,  in  a  penalty  fixed  at  the  exact  amount 
claimed  as  damages  in  the  original  suit  against 
the  principal,  for  the  penalty  of  the  bond,  with 
interest  thereon,  as  damages  for  the  detention, 
for  such  time  as  the  sureties  were  in  default 
for  nonpayment,  which  would  be  from  the  day 
on  which  a  return  of  not  found  was  made  on 
the  execution;  but  the  costs  of  the  suit  cannot 
be  included.     Heustis  v.  Rivers,  103  Mass.  398. 

g.  Administration  l)ond$» 

While  there  are  few  authorities  with  refer- 
ence to  administration  bonds,  the  amount  which 
the  surety  agrees  to  pay  would  seem  to  be  the 
full  measure  of  his  liability. 

This  was  held  in  State  ea  ret.  Midgett  v.  Mat- 
son,  44  Mo.  305,  in  which  a  Judgment  in  an  ac- 
tion on  an  administrator's  bond,  in  which  by 
the  contract  one  of  the  sureties  was  only  made 
liable  for  half  the  penalty  expressed  in  the  bond, 
making  him  liable  for  the  whole  amount  of  the 
penalty,  was  decided  to  be  erroneous,  where  the 
other  surety  had  been  discharged  without  preju- 
dice to  the  action,  since  the  discharge  of  one 
surety  could  not  be  permitted  to  increase  the 
liability  of  the  other. 

An  administrator's  bond  is  not  discharged, 
however,  by  a  faithful  accounting  of  the  mon- 
eys to  the  amount  of  the  penalty,  but  stands 
good  as  a  security  for  losses  and  defalcations 
to  that  amount.  Potter  v.  Tltcomb,  7  Me.  319 ; 
Judge  of  Probate  v.  Heydock,  8  N.  H.  491. 

Payments  made  by  an  executor  or  administra- 
tor in  the  due  course  of  administration  are  to  be 
applied  to  diminish  the  balance  In  his  hands, 
and  the  bond  stands  as  security  for  such  bal- 
ance. Judge  of  Probate  v.  Heydock,  8  N.  H. 
491. 

h.  Guardian**  bonds. 

The  general  rule  seems  to  have  been  applied 
In  case  of  guardians*  bonds  limiting  the  recov- 
ery to  the  penalty  of  the  bond,  on  the  theory 
probably  that  the  condition  of  the  bond  is  a  col- 
lateral one  that  the  guardian  shall  .properly  per- 
form his  duties  as  such. 

Thus,  upon  a  breach  of  the  condition  of  a 
guardian's  bond  the  penalty  becomes  in  law  a 
debt,  and  the  sureties  can  discharge  themselves 
from  liability  thereon,  when  the  damages  re- 
sulting from  the  breach  exceed  the  penalty,  by 
the  payment  of  the  penalty  only.  Carier  v. 
Thorn,  18  B.  Mon.  613;  Woods  v.  Com.  8  B. 
Mon.  112;  Olmsted  ▼.  Olmsted,  88  Conn.  809; 
65L.R.  A. 


State  em  rel,  Anthony  y.  Estes,  101  N.  C  541« 
8  S.  E.  347. 

And  this  has  been  held  to  be  the  measure 
alike  against  the  principal  and  the  surety. 
State  €9  rel,  Anthony  v.  Estes,  101  N.  C.  541» 
8  S.  E.  347. 

So,  In  a  proceeding  to  assess  the  damages 
upon  the  forfeiture  of  a  guardian's  bond,  whers 
the  damages  are  ascertained  and  reported  by  a 
referee  In  an  amount  in  excess  of  the  penalty  of 
the  bond,  they  should  be  assessed  at  Just  that 
amount,  and  Judgment  entered  against  the  sure- 
ties for  that  sum.     Re  Wilson,  38  N.  J.  Eq.  205. 

And  Wis.  Rev.  Stat.  |  2890,  prescribing  the 
form  of  a  Judgment  to  be  entered  upon  breacb 
of  a  guardian's  bond,  was  not  enacted  for  tbe 
purpose  of  defining  or  limiting  the  amount 
which  may  be  recovered  of  the  obligor  therein, 
where  the  claim  against  the  guardian  amounts 
to  more  than  the-  penalty  of  the  bond.  Clark 
V.  Wilkinson,  59  Wis.  543,  18  N.  W.  483. 

And  damages  should  not  be  allowed  beyond 
the  penalty  named  In  the  bond  of  a  guardian 
and  curator  in  case  of  default.  Under  1  Wag- 
ner Stat.  240,  I  8,  providing  that  Judgment  may 
be  entered  on  the  penalty  of  a  bond  together 
with  costs,  the  costs  that  may  accrue  In  the 
prosecution  of  the  suit,  and  those  only,  can  be 
allowed  in  addition  to  the  penalty,  though  the 
damages  exceed  the  amount  of  the  penalty. 
State  ex  rel.  Moore  v.  Sandusky,  46  Mo.  377. 

And  the  rule  that  the  measure  of  damages  In 
an  action  on  the  bond  of  a  guardian,  under  Ind. 
Rev.  Stat.  1881,  ||  2459,  2527,  Is  the  injury 
which  the  ward  may  have  sustained,  with  sucb 
exemplary  damages  as  the  court  or  Jury  trying 
the  case  may  be  willing  to  give,  and  10  per 
centum  of  the  whole  amount  which  may  be  as- 
sessed, is  applicable  to  the  principal  in  the 
bond ;  but  as  against  the  surety  it  is  subordinate 
to  the  further  general  rule,  that  a  surety  In  m 
statutory  bond  cannot  be  held  for  a  greater 
sum  than  the  penalty  fixed  In  the  bond,  as  the 
surety  in  such  a  case  Is  entitled  to  stand  upon 
the  letter  of  the  bond  as  to  the  extent  of  his 
liability,  and  such  liability  is  not  extended  by 
Ind.  Rev.  Stat.  1881,  |  1221.  Meadows  v. 
State  ew  rel.  Alderson,  114  Ind.  537,  17  N.  SL 
121. 

But  a  bond  is  not  avoided  under  Ind.  Rev. 
Stat.  1881,  I  2516,  providing  that  a  guardian's 
bond  shall  not  be  void  on  account  of  any  infor- 
mality, illegality,  or  defect,  either  formal  or 
substantial,  in  the  same,  by  a  failure  to  name  a 
penalty  therein,  the  failure  to  prescribe  the  pen- 
alty leaving  the  sureties'  liability  to  be  ascer- 
tained by  determining  the  duty  of  the  guardian 
and  the  loss  resulting  from  the  failure  to  per- 
form it.  Britton  V.  State  e»  rel.  Rowe,  115  Ind. 
55,  17  N.  B.  254,  102  Ind.  214,  1  N.  B.  617. 

Where  damages  are  adjudged  in  an  action  on 
a  guardian's  bond  In  excess  of  the  penalty,  the 
Judgment  can  be  reformed  by  disregarding  the 
excess.  State  es  rel.  Anthony  v.  Estes,  101  N. 
C.  541,  8  S.  B.  347. 

That  the  sureties  on  a  guardian's  bond  become 
liable  for  interest,  however,  for  failure  to  pay 
promptly  after  the  guardian's  default  is  recog- 
nized even  in  a  number  of  cases  laying  down  the 
general  rule  of  nonliability  in  excess  of  the 
penalty  stated  above. 

Thus,  where  the  damages  on  a  guardian's 
bond  are  not  paid  on  the  happening  of  the 
breach,  and  they  exceed  the  amount  of  the  pen- 
alty, interest  may  be  allowed  on  the  penalty 
until  It  Is  paid.  Carter  v.  Thorn,  18  B.  Mon. 
613 ;  Olmsted  ▼.  Olmsted,  38  Conn.  309 ;  James 
V.  State,  65  Ark.  415,  46  S.  W.  937:  Tyson  v. 
Sanderson,  45  Ala.  364 ;  Clark  v.  Wilkinson,  69 
Wis.  543,  18  N.  W.  483. 

At  least  from  the  date  of  tbe  coBimencement 
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of  the  action.     Clark  t.  Wilkinson,  69  Wis.  548, 
18  N.  W.  483. 

The  sureties  npon  a  guardian's  bond  under 
which  they  were  liable  to  the  full  extent  of  the 
penalty  named  therein  are  held  liable  in  an  ac- 
tion thereon  beyond  the  amount  of  the  penalty 
for  which  tfaey  were  rendered  liable  by  reason 
of  the  default  of  their  principalp  for  interest 
thereon  by  way  of  damages  for  th^r  own  failure 
to  perform  the  stipulation  in  their  bond  by  pay- 
ment of  the  sum  found  due,  where  they  refused 
to  pay  and  resisted  the  claim.  James  y.  State, 
65  Ark.  415,  46  S.  W.  937. 

I.  Treasurers',     collectors',     and     paymasters' 

bonds. 

The  duties  of  treasurers,  collectors,  paymas- 
ters, and  other  officers  handling  large  sums  of 
money  for  the  public  are  usually  prescribed  by 
law,  and  the  absolute  relation  between  them  and 
their  sureties  on  the  one  hand,  and  the  govern- 
ment on  the  other,  of  debtor  and  creditor,  Is  es- 
tablished. Under  such  provisions  Interest  is 
usually  allowed  on  the  penalty  of  a  bond  where 
the  damages  equal  or  exceed  it,  as  well  as  upon 
any  other  debt. 

Thus,  where  a  county  treasurer  is  in  default 
it  becomes  his  duty  and  that  of  his  sureties  to 
pay,  and  when  they  refuse  to  do  so,  and  compel 
the  county  to  Institute  an  action  to  recover  the 
amount  of  the  defalcation,  which  stands  admit- 
ted, it  constitutes  a  clear  case  of  vexatious  de- 
lay in  the  payment  of  a  demand  Justly  due,  for 
which  interest  upon  the  demand  will  be  allowed. 
Jeifcrson  County  v.  Lineberger,  3  Mont.  247,  35 
Am.  Uep.  462. 

But  whUe  the  bond  which  the  statute  requires 
the  treasurer  of  the  state  of  Tennessee  to  give 
la  manifestly  a  Joint  and  several  bond  by  him 
and  his  sureties,  each  becoming  bound  for  the 
entire  penalty  of  the  bond,  failure  to  follow  the 
prescribed  form  does  not  invalidate  the  l>ond ; 
and  if  the  treasurer  executes  a  bond  which  is 
accepted,  binding  each  of  the  sureties  for  only 
an  aliquot  part  of  the  penalty,  the  sureties  can- 
not be  held  liable  beyond  the  terms  of  their 
contract.     State  v.  Polk,  14  Lea,  1. 

So,  in  Natchitoches  v.  Redmond,  28  La.  Ann. 
274,  it  was  held  that  interest  should  be  allowed 
on  a  Judgment  against  the  sureties  of  a  default- 
ing tax  collector  from  the  time  of  the  Judicial 
demand ;  but  it  does  not  appear  whether  or  not 
the  damages  were  greater  than  the  penalty  of 
the  tx>nd. 

And  where  a  Judgment  is  obtained  by  the 
United  States  against  a  paymaster  of  the  gov- 
ernment for  a  sum  in  excess  of  the  penalty  of 
his  bond  conditioned  for  the  proper  performance 
of  his  duties,  Judgment  should  be  rendered 
against  the  sureties  on  his  bond  for  the  amount 
of  the  penalty,  and  for  interest  upon  that  sum, 
hi  the  nature  of  damages,  from  the  commence- 
ment of  the  suit  to  the  entry  of  Judgment,  the 
aggregate  amount,  however,  not  to  exceed  the 
sum  awarded  by  the  verdict  against  the  paymas- 
ter.    United  States  v.  Meeker,  9  Phi  la.  470. 

Bat  when  interest  is  allowed  on  the  penalty 
of  a  bond  of  a  paymaster  in  the  United  States 
navy  it  is  upon  the  ground  that  a  debt  which  Is 
due,  and  payment  of  which  Is  wrongfully  de- 
layed, should  carry  interest.  United  States  v. 
BUls,  4  Cliff.  620,  Fed.  Caa.  No.  15,369. 

And  the  sureties  in  such  bond  If  answerable 
at  all  for  interest  beyond  the  amount  of  the 
penalty  of  the  bond,  can  be  held  only  for  such 
an.  .*imount  as  accrued  from  their  own  default 
in  unjustly  withholding  payment  after  being 
notified  of  the  default  of  the  principal.     Ibid. 

And  interest  on  the  penalty  of  such  a  bond 
will  be  allowed  from  the  date  of  the  writ,  and 
not  from  the  date  of  the  last  sum  received  by 
the  principal,  where  it  appears  that  no  demand 
55L.R.  A. 


was  ever  made  of  the  surety,  and  it  is  not  pre* 
tended  that  he  ever  had  any  notice  of  the  de- 
fault of  the  principal  prior  to  the  commence* 
ment  of  the  suit.     Ibid. 

And  no  greater  amount  can  be  allowed  where 
the  case  is  heard  on  an  agreed  statement  of 
facts.    Ibid. ' 

j.  Sheriffs'  and  constables'  bonds. 

Bonds  given  by  public  officers,  such  as  sher- 
iffs, constables,  etc.,  conditioned  for  the  faithful 
discharge  of  their  duties,  are  all  of  the  class  of 
bonds  given  for  the  performance  of  collateral 
covenants  in  which  the  penalty  limits  the  lia- 
bility of  the  sureties.  Lyon  v.  Clark,  8  N.  Y. 
148,  dictum. 

Thus,  the  liability  Of  the  sureties  in  the  olB- 
cial  bond  of  a  sheriff  is  limited,  as  a  general 
rule,  to  the  amount  of  the  penalty.  Humph- 
reys V.  Leggett,  9  How.  297,  13  L.  ed.  145,  21 
How.  66,  16  L.  ed.  50;  Marcy  v.  Praeger,  34 
La.  Ann.  54 ;  New  York  v.  Ryan,  9  Daly,  316. 

And  where,  by  previous  recovery,  the  penalty 
of  a  sheriff's  bond  has  been  exhausted,  the  sure- 
ties can  plead  that  fact  and  protect  themselves 
from  further  liability.  Bothwell  v.  Sheffield,  8 
Ga.  569 ;  Marcy  v.  Praeger,  34  La.  Ann.  54 ; 
liumphreys  v.  Leggett,  9  How.  297,  13  L.  ed. 
145,  21  Huw.  66,  16  L.  ed.  50. 

And  if  the  plea  of  payment  of  the  full  amount 
Is  refused  by  the  court,  and  the  sureties  are 
guilty  of  no  laches,  they  are  then  in  the  same 
condition  as  if  the  defense  had  arisen  after  . 
Judgment,  and  are  entitled  to  relief  on  a  bill 
in  equity.  Humphreys  v.  Leggett,  9  How.  297, 
13  L.  ed.  145,  21  How.  66,  16  L.  ed.  50. 

So,  in  State  ex  rel.  Jean  v.  Horn,  94  Mo.  162, 
7  S.  W.  116,  which  was  an  action  against  a  con- 
stable and  his  sureties  on  his  official  bond  for 
an  alleged  failure  to  set  off  property  claimed  aa 
exempt  from  seizure  under  an  execution  In  his 
hands,  it  was  held  that  the  court  erred  in  ren- 
dering Judgment  for  the  amount  of  damagea 
found  due  to  the  party  Injured  by  the  Jury,  in- 
stead of  for  the  penalty  of  the  bond ;  but  it  doea 
not  appear  whether  or  not  the  damages  exceeded 
the  penalty,  but  it  is  perhaps  to  be  inferred 
from  an  argument  by  counsel  that  it  did  not  ex- 
ceed the  penalty,  but  that  the  claim  was  that 
the  Judgment  should  have  been  for  the  penalty 
with  special  execution  for  the  damages  assessed. 

In  Maddox  v.  Bader,  9  Mont.  126,  22  Pac. 
386,  however,  the  modem  rule  of  the  allowance 
of  interest  as  damages  was  adopted,  holding 
that  the  amount  of  the  penalty  in  the  official 
bond  of  a  sheriff  does  not  limit  the  responsibil- 
ity of  the  sureties  in  an  action  for  his  default, 
and  that  legal  Interest  may  be  computed  upon^ 
the  penalty  of  the  bond,  where  the  damages  ex- 
ceed the  penalty  from  the  time  default  waa 
made  by  them  In  the  payment  of  the  amount 
found  due  to  the  parties  Injured. 

k.  Bonds  of  other  public  offlcers'and  contractors 

generally. 

The  genera]  rule  applicable  to  sheriffs,  con- 
stables, etc.,  seems  to  be  applicable,  with  a  few 
exceptions,  to  all  other  public  officers  whose 
sureties  are  not  made  direct  debtors  of  the  gov- 
ernment by  statute,  like  treasurers,  collectors, 
etc. 

Thus,  where  the  condition  of  a  bond  given  by 
a  deputy  postmaster  of  a  county  Is  larger  than 
the  recital  the  recovery  thereon  cannot  exceed, 
the  amount  recited.  Arlington  v.  Merrlcke,  3 
Wms.  Saund.  411a;  Lawrence  v.  United  States,. 
2  McLean,  581,  Fed.  Cas.  No.  8,145. 

And  damages  beyond  the  penalty  for  Interest 
are  excluded,  as  well  as  any  other  damages. 
Lawrence  v.  United  States,  2  McLean,  581,  Fed.. 
Cas.  No.  8,145. 
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So,  the  laretiefl  on  the  bond  of  a  eurreyor  of 
public  lands  cannot  be  held  liable  beyond  the 
penalty  of  the  bond,  and  a  Judgment  against 
them  for  a  much  larger  sum  Is  erroneous.  Far- 
rar  t.  United  States,  5  Pet.  386,  8  L.  ed.  164. 

And  where.  In  an  action  on  a  bond  conditioned 
for  the  proper  discharge  of  the  official  duties  of 
a  justice,  the  damages  exceed  the  penalty,  the 
common  law  goTems,  and  the  penalty  Is  the 
debt.  State  ex  rek  Walker  t.  Ford,  6  Blackf. 
892. 

And  a  judgment  rendered  against  a  surety 
on  the  official  bond  of  a  clerk  and  master  in  a 
chancery  court  for  an  amount  exceeding  the 
penalty  Is  erroneous,  either  against  the  princi- 
pal or  against  the  surety.  The  penalty  should 
'  not  bear  Interest  either  from  the  breach,  or 
from  the  time  of  demand  or  from  the  bringing 
of  an  action  for  recovery  thereon,  and  a  judg- 
ment for  a  greater  amount  should  be  re- 
Tersed,^-at  least  as  to  the  surety.  State  ea 
rel,  Terry  t.  Blakemore,  7  Helsk.  638. 

In  Richardson  t.  State  use  of  RawUngs,  2 
<Gill,  489,  howeyer,  it  was  said  that  the  jury, 
in  an  action  of  debt  on  a  bond,  given  by  a 
trustee  of  the  court  of  chancery  under  decree  to 
-sell  certain  real  estate,  may  give  interest  by  way 
of  dsmages  for  the  detention  by  the  trustee 
ot  the  money  realised  on  the  sale,  since  it  Is  the 
duty  of  the  trustee  acting  under  a  decree  of  sale 
to  distribute  the  proceeds  as  soon  as  he  has  re- 
ceived them,  or  to  carry  the  same  into  court. 

But  the  recovery  in  an  action  against  sureties 
on  a  bond  given  by  a  person  commissioned  as 
register  in  chancery  should  be  limited  to  the 
•amount  of  the  penalty,  and  legal  Interest 
thereon  by  way  of  damages  for  the  detention. 
«tate  V.  Wayman,  2  GUI  ft  J.  254. 

So,  the  sureties  on  a  bond,  given  for  the  faith- 
ful performance  of  a  contract  to  carry  United 
States  mail,  by  a  subcontractor  to  a  contractor 
In  Kansas,  which  was  violated  by  the  failure  of 
the  subcontractor  to  perform  the  contract, 
whereby  the  contractor  lost  his  contract  with 
the  United  States  and  suffered  damages  in  a 
-sum  greater  than  the  penalty  of  the  bond,  can 
be  held  liable  beyond  the  penalty  of  the  bond 
-for  Interest  thereon  for  delay  in  payment. 
Burchfleld  v.  Haffey,  34  Kan.  42,  7  Pac.  548, 
Overruling  Simmons  v.  Garrett,  McCahon,  82, 
which  was  a  case  of  a*  bond  for  the  conveyance 
^f  realty. 

And  a  bond  given  by  a  contractor  under  the 
act  of  Congress  of  August  18,  1894,  for  the  pro- 
tection of  persons  furnishing  materials  and 
labor  for  the  construction  of  public  works,  con- 
ditioned that  the  principal  shall  fully  observe 
and  perform  all  the  covenants  and  conditions 
-of  the  contract,  and  shall  promptly  make  full 
payments  to  all  persons  supplying  him  labor  or 
material  in  the  pcesecutlon  of  the  contract 
work,  is  Intended  to  perform  a  double  function, 
— in  the  first  place,  to  secure  to  the  government 
the  faithful  performance  of  all  obligations 
which  the  contractor  might  assume  toward  it ; 
and,  in  the  second  place,  to  protect  third  per- 
sons from  whom  the  contractor  obtained  mate- 
rials or  labor,  the  two  agreements  being  dis- 
tinct ;  and  while  the  maximum  liability  created 
by  the  bond  is  the  penal  sum  named  in  it,  those 
who  furnished  labor  or  materials  in  the  con- 
struction of  the  work  are  entitled  to  look  to  the 
sureties  for  payment  up  to  the  maximum  named 
in  the  bond  as  Its  penalty,  though  they  had  ex- 
pended an  amount  In  excess  of  the  penalty  of 
the  bond  beyond  the  amount  received  from  the 
government,  which  was  the  balance  of  the  con- 
tract price,  in  completing  the  work  after  It  had 
been  taken  out  of  the  hands  of  the  contractor. 
United  States  use  of  Fidelity  Nat.  Bank  v.  Kun- 
dle.  40  C.  C.  A.  450.  100  Fed.  400. 

The  above  case  should  be  considered  in  con- 
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nection  with  Gbzffitr  y.  Rundli,  since  both 
cases  grew  out  of  the  same  transaction,  and 
both  seem  to  be  based  on  the  theory  that  the 
bond  contained  a  stipulation  outside  of  and  In 
addition  to  that  covered  by  the  penalty  of  the 
bond  which  Imposed  an  additional  liability. 

L  Indemnity  boiMit. 

The  recovery  on  bonds  given  to  Indemnify  ft 
public  officer,  such  as  a  sheriff  or  a  constable, 
for  the  performance  of  some  official  act.  Is  per- 
mitted to  go  beyond  the  amount  of  the  penalty 
when  the  damages  are  greater,  on  the  theory 
that  by  giving  the  bond  the  sureties  authorized 
and  enabled  the  officer  to  perform  the  act  in 
question,  so  that  If  It  was  a  tort  it  was  their 
tort  as  well  as  his. 

Thus,  the  principal  and  sureties  in  a  bond  of 
indemnity  given  to  a  sheriff  to  indemnify  him 
against  liability  for  seizing  a  stock  of  merchan- 
dise under  attachment  cannot  claim.  In  an  ac- 
tion brought  by  the  owner  of  the  property 
against  the  sheriff  and  such  Indemnitors  for 
trover  and  conversion  in  taking  the  property, 
that  they  are  liable  as  indemnitors  only,  and 
that  their  liability  is  governed  by  the  provisions 
of  the  bond  and  cannot  exceed  the  penalty 
thereof,  the  liability  of  the  indemnitors  resting 
wholly  upon  their  participation  in  the  original 
wrong  and  complicity  in  the  trespass,  since  by 
the  bond  of  indemnity  they  authorised  the  sher- 
iff to  consummate  it.  Dyett  v.  Hyman.  129  N. 
T.  851,  29  N.  E.  261. 

And  whether  or  not  a  bond  given  to  Indemnify 
a  sheriff  against  liability  for  making  levy  under 
an  execution  is  a  mere  money  bond,  interest 
upon  its  amount  in  case  of  breach,  from  the 
time  of  the  recovery  against  the  sheriff  to  the 
t'me  of  the  trial  of  the  action  on  the  bond,  may 
be  collected  by  way  of  damages.  Griffiths  v. 
Hardenbergh,  41  N.  T.  471. 

And  where  a  t>ond  of  indemnity  Is  given  to  a 
deputy  sheriff  to  save  him  harmless  from  dam- 
ages, etc.,  from  an  attachment  made  by  him, 
and  judgment  is  recovered  against  the  plaintiff 
In  attachment  for  the  full  amount  of  the 
penalty  of  the  bond,  the  creditor  is  authorised 
to  take  an  assignment  of  the  bond  la  discharge 
of  the  judgment,  and  it  is  available  to  him 
through  the  obligee  In  the  bond  by  suit  in  his 
name;  and  the  recovery  Is  not  limited  to  the 
actual  damages  sustained  by  the  officer,  but 
may  be  for  the  whole  penalty  of  the  bond  with 
interest.     White  v.  French,  15  Gray,  339. 

So,  New  York  Code  Civ.  Proc.  ||  1421.  1423, 
giving  the  Indemnitors  of  a  sheriff  the  right  as 
such  to  be  substituted  as  defendants  in  his  place 
in  an  action  for  the  seizure  of  property  by  him 
under  attachment  to  Indemnify  him  against  lia- 
bility for  which  they  gave  a  bond,  simply  au- 
thorizes them  to  apply  to  the  court  for  permis- 
sion to  defend  in  his  place,  but  does  not  require 
that  their  liability  shall  be  limited  to  the 
amount  of  the  penalty  In  the  bond  on  the 
ground  that  they  would  have  been  liable  for 
such  damages  only  in  an  action  by  the  sheriff 
upon  their  bonds  of  indemnity.  Dyett  v.  Hy- 
man, 129  N.  Y.  351,  29  N.  E.  261. 

Where  the  act  for  which  a  bond  of  indemnity 
is  given,  however,  would  not  constitute  a  tort, 
though  unauthorized,  the  above  rule  would  not 
apply. 

Thus,  the  obligation  of  a  surety  on  a  bond 
given  on  the  release  of  property  from  an  attach- 
ment In  a  suit  In  admiralty  conditioned  to  pay 
such  sum  as  should  l>e  awarded  to  the  libellant 
by  the  final  decree,  is  limited  to  the  sum  named 
in  the  bond,  and  as  surety  he  cannot  be  com- 
pelled to  pay  more  than  that  amount.  Brown 
V.  Burrows,  2  Blatchf.  340,  Fed.  Cas.  No.  1,996. 

Bo,  the  recovery  on  a  bond  given  pursuant  to 
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Oa.  Code^  II  4077-4079,  bjr  a  tenant  to  his  land- 
lord, in  a  proceeding  to  remoTe  the  tenant,  con- 

4lltloned  to  be  Yoid  if  the  tenant  ehoald  pay  to 
tlie  landlord  such  earn  with  costa  as  might  be 

a«eoTered  on  the  trial  of  the  issue,  cannot  ex- 
eeed  the  amount  of  the  penalty  named  in  the 

4K>nd.     Westbrook  ▼.  Hoore,  50  Ga.  204. 

But  the  rule  allowing  interest  on  the  penalty 
where  the  damages  exceed  it  has  been  adopted 
in  such  cases  to  some  extent. 

Thus,  the  plaintiffs  in  an  action  on  a  bond 

^Ten  to  Indemnify  ball  may  lecoTer  on  the  in- 

-^emnifying  bond  for  moneys  actually  paid  to 
th%  amount  of  the  penalty  and  Interest  on  the 

-same  as  damages,  though  that  amount  exceeds 
the  penalty.     WUUams  ▼.  Wlllson,  1  Vt.  206. 

And  interest  may  be  recovered  on  default  on 
a  bond  given  to  discharge  a  mechanics'  lien  upon 
real  property  from  the  time  of  the  default,  even 
though  it  exceeds  the  penalty,  and  whether  the 

-action   Is  against  the  principal  or  the  surety. 
Kingle  T.  O'Matthlessen,  89  N.  Y.  Supp.  92. 
But  the  court,  in  awarding  damages  upon  a 

•bond  given  for  the  payment  of  duties  on  im- 
ported goods,  cannot  go  beyond  the  penalty  and 
Interest  thereon  from  the  time  it  became  due  by 

^  breach.  United  States  ▼.  Arnold,  1-  Gall.  848, 
Fed.  Cas.  No.  14,460 ;  Affirmed  In  9  Cranch,  104, 
:3  L.  ed.  671. 

m.  Bonds  in  bostardy  proceedings, 

A  bond  in  bastardy  proceedings  consists  of  a 
•collateral  covenant  that  the  principal  will  in- 
demnify the  public  against  liability  for  support 
of  the  bastard  child,  and  falls  within  the  class 
•of  bonds  in  which  the  penalty  is  the  limit  of 
liability. 

ThuSk  a  surety  on  a  bond  conditioned  for  the 
maintenance  of  an  Illegitimate  child  is  not  liable 
l)eyond  the  penalty  thereof.  Falrlle  v.  Lawson, 
5  Cow.  424  :  Freeman  v.  People,  54  111.  153. 

And  a  Judgment  on  such  a  bond,  authorizing 
the  plaintiff  to  sue  out  an  execution  for  and 
collect  both  debt  and  damages,  is  erroneous. 
Freeman  v.  People,  54  III.  153. 

And  Interest  cannot  be  taxed  as  costs  on  re- 
covery upon  a  bond  conditioned  for  the  main- 
tenance of  an  illegitimate  child  where  its  effect 
will  be  to  compel  a  surety,  or  to  compel  the  de- 
fendants, one  of  whom  is  a  surety,  to  pay  an 
Amount  beyond  the  penalty  of  the  bond.  Fair- 
He  V.  Lawson,  5  Cow.  424. 

So,  a  ball  bond  given  to  parish  officers  to  in- 
•demnlfy  Che  parish  against  any  expense  that 
they  might  be  put  to  on  account  of  an  Illegiti- 
mate child  will  be  ordered  satisfied  on  the  rec- 
•ord  in  an  action  on  the  bond,  upon  the  defend- 
ant's paying  the  penalty  of  the  bond  and  costs 
-of  the  action.  Wilde  v.  Clarkson,  6  T.  R.  303, 
•Overruling  Lonsdale  v.  Church,  2  T.  R.  388; 
Branigwln  v.  Perrot,  2  W.  Bl.  1190. 

And  proceedings  will  be  stayed  In  such  an 
action  In  sach  case,  since  it  is  impossible  to  say 
that  on  paying  the  whole  of  the  demand  the  de- 
fendant is  not  entitled  to  be  relieved  from  all 
further  proceedlnga  Shutt  v.  Procter,  2 
Marsh.  226. 

The  judgment  on  a  bastardy  bond,  however, 
may  include  the  costs  of  the  proceeding  on  the 
'bond  in  excess  of  the  penalty.  State  v.  Homey, 
44  Wis.  615. 

n.  Stipulations  for  release  in  admiralty. 

The  rule  in  admiralty  Is  the  same  as  at  law, 
that  sureties  are  only  bound  to  the  extent  of 
the  obligation  expressed  in  their  bond,  and  not 
beyond  its  plain  and  obvious  meaning.  The 
Ann  Caroline,  2  Wall.  538,  sub  nom.  The  Ann 
Caroline  v.  Wells,  17  L.  ed.  833 ;  The  Harriett, 
1  W.  Rob.  188. 

Their  only  liability  beyond  the  amount  specl- 
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fled  ki  the  stipulation  which  they  gave  is  for 
costs  and  interest  by  way  of  damages  in  case  of 
their  own  default  to  make  payment  pursuant  to 
the  terms  of  the  stipulation.  The  Wanata,  96 
L.  S.  600,  sub  nom.  The  Wanata  v.  Avery,  24  L. 
ed.  461. 

They  cannot  be  held  to  any  greater  sum  than 
the  penalty,  unless  they  themselves  have  been 
guilty  of  default,  in  which  case  they  may  be 
held  liable  for  costs  and  interest,  by  way  of 
damagefs  to  the  extent  that  the  same  have 
arisen  from  a  breach  of  their  duty  to  comply 
with  the  terms  of  their  stipulation.  The  Ann 
Caroline,  2  Wall.  538,  sub  nom.  The  Ann  Caro- 
line V.  Wells,  17  L.  ed.  833. 

Thus,  where,  on  a  libel  for  damages  for  neg- 
ligence in  towing  a  ship,  the  steamer  was  dis- 
charged from  arrest  on  stipulation,  the  stipu- 
lators are  bound  only  to  the  extent  of  their 
stipulation ;  and  where  the  decree  was  largely 
in  excess  of  the  stipulation  it  will  be  modified 
on  appeal,  though  affirmed  on  its  merits,  in  re- 
gard to  the  amount  of  damages  recoverable  from 
the  stipulators.  The  Webb,  14  Wall.  406,  sub 
nom.  The  Webb  v.  Barling,  20  L.  ed.  774. 

So,  the  obligation  of  a  stipulator  in  a  suit 
in  rem  against  a  vessel  for  collision  Is  the  same 
as  that  of  a  surety,  and  consequently  his  liabil- 
ity Is  limited  by  the  terms  of  his  contract ;  and 
where  a  stipulation  for  value  is  filed  by  the 
claimant  for  a  specified  sum  the  llbellant  is  en- 
titled on  default  to  a  decree  against  the  stipula- 
tors for  that  sum  as  the  value  of  the  vessel  and 
no  more,  and  is  not  entitled  to  Interest  on  that 
sum  as  against  the  stipulators.  The  An<i  Caro- 
line, 2  Wall.  538,  sub  nom.  The  Ann  Caroline  v. 
Wells,  17  L.  ed.  833. 

VIII.  Conclusion, 

The  original  rule  was  that  a  recovery  upon  a 
bond  was  always  limited  by  the  amount  of  its 
penalty,  and  this  rule  was  applied  to  both  stat- 
utory and  common-law  bonds,  and  had  no  ex- 
ceptions except,  perhaps,  as  to  the  costs  of  the 
action  on  the  bond.  This  rule  would  still  seem 
to  t>e  the  prevailing  one  in  England,  and  there 
are  jurisdictions  in  the  United  States  in  which 
it  is  retained, — at  least  a  different  doctrine  has 
not  been  announced. 

Later  an  exception  was  Ingrafted  upon  this 
rule  by  which,  while  recovery  on  bonds  con- 
taining covenants  for  the  performance  of  col- 
lateral acts  was  still  held  to  be  limited  strictly 
by  the  amount  of  the  penalty,  recovery  upon 
bonds  for  the  payment  of  money,  and  those  con- 
taining direct  stipulations  constituting  the 
surety  a  principal  contractor,  was  permitted  to 
exceed  th'^  penalty  when  the  damages  were 
greater, — ^at  least  to  the  extent  of  interest 
thereon.  This  distinction  has  been  maintained, 
and  this  rule  has  been  acted  upon  so  extensively 
as  to  warrant  considering  it  as  having  been  un- 
til recently  the  general,  or  at  least  the  prevail- 
ing, rule  on  the  subject,  and  the  doctrine  Is  still 
vigorously  maintained  and  well  supported.  The 
doctrine  has  since  been  adopted  by  many  courts 
In  the  United  States,  however,  and  is  steadily 
gaining  ground,  that  a  surety  is  liable  for  In- 
terest In  excess  of  tbe  penalty  In  his  bond  if 
the  damages  exceed  it,  where  he  has  delayed 
payment  after  receiving  notice  of  default.  Un- 
der this  rule  the  interest  is  allowed,  not  as  a 
part  of  the  penalty,  but  as  damages  for  delay 
in  payment,  and  can  be  reckoned  only  from  the 
time  the  surety  should  have  made  payment : 
and  the  whole  allowance  must  not  exceed  the 
amount  actually  due. 

These  two  conflicting  rules  create  a  conflict  of 
authority  which  runs  through  the  cases  with 
reference  to  all  the  particular  kinds  or  classes 
of  statutory  bonds.  These  bonds,  with  a  few 
exceptions,  are  bonds  with  collateral  conditions, 
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on  whicb,  under  the  old  mle,  Interest  should  not 
be  allowed.  JtTet  many  cases  have  been  found 
with  relation  to  nearly  erery  one  of  the  differ- 
ent classes  of  bonds  in  which  interest  has  been 
allowed,  and  it  may  be  safe  to  assume  that  the 
rule  of  allowance  will  be,  if  it  is  not  already, 
the  prevailing  rule. 

Independently  of  the  above  rules,  sureties 
have  sometimes  been  required  to  pay  more  than 
the  amount  of  the  penalty  of  their  bonds  where 
the  damages  were  more.  In  cases  in  which  they 
have  sought  some  relief  In  equity  and  submitted 
themselves  to  Its  Jurisdiction,  upon  the  equi- 
table principle  that  he  who  seeics  equity  must 
do  equity.  But  even  in  such  cases  it  would 
seem  that  the  limit  of  the  recovery  is  the  pen- 
alty with  interest  from  the  time  of  default. 

The  question  whether  the  costs  of  the  pro- 


ceeding by  which  the  liability  of  the  prlncffMii 
was  fixed  can  be  recovered  of  the  surety  would^ 
seem  to  depend  uiK>n  whether  or  not  such  costs, 
added  to  the  damages  or  principal  debt,  would: 
exceed  the  limit  of  recovery,  which,  under  the 
one  rule  would  be  the  bare  penalty,  and  under 
the  other  the  penalty  with  interest  from  the- 
time  of  default. 

Qeiffith  v.  Ruin>UD«  together  with  another 
case  growing  out  of  the  same  transaction,  seem 
to  form  a  class  by  themselves  In  which  the  t>ond, 
though  securing  the  performance  of  covenants- 
by  a  penalty,  contains  other  covenants  not  cov- 
ered by  the  penalty,  so  that  though  the  penalty 
was  exhausted  such  covenants  might  still  re- 
main  unsatisfied  and  create  a  subsisting  llabil- 
Ity.  F.  U.  B. 
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Koen  LEVIN,  Appt., 

V. 

City  of  BURLINGTON. 
(120  N.  C.  184.) 

A  mnnlelpal  corporation  Is  not  liable 
for  damagre  resnltlns  from  the  acts 
of  Its  officers  under  statutory  authority  in 
arresting  one  who  has  passed  the  night  In  a 
house  containing  a  smallpox  patient,  and  com- 
pelling him  to  remain  in  the  house  during  a 
period  of  quarantine,  although  he  was  not  di- 
rectly exposed  to  the  disease,  and  did  not 
take  it. 

(Douglas,  J.,  disaenta.) 
(November  5,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alamance 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  detention  of  plaintiff  in  quaran- 
tine on  the  ground  that  he  had  been  exposed 
to  smallpox.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bynnin  Sc  Bynniiiy  for  appel- 
lant: 

The  officers  of  the  town  in  having  the 
plaintiff  arrested  and  imprisoned  were  act- 
ing within  the  scope  of  their  authority  by 
virtue  of  the  act  of  1893.  The  defendant 
in  its  corporate  capacity  must  therefore  be 
liable  to  the  plaintiff  for  the  acts  of  its 
officers  in  this  respect. 

2  Dill.  Mun.  Corp.  §S  966,  968;  Weight- 
man  y.  Washington,  I  Black,  39,  17  L.  ed. 
62;  Letois  v.  Raleigh,  77  N.  C.  229;  Shields 
v,  Durham,  118  N.  C.  460,  36  L.  R.  A.  293, 
24  S,  E.  794. 

Messrs.  C.  E.  MoLean  and  E.  S. 
Parker,  for  appellee: 

The  authorities  of  any  city  or  town  are 
authorized  to  malce  such  regulations  as  in 
their  judgment  may  be  necessary   for   the 

Note. — As^to  liability  of  city  for  unlawful  ar- 
rest, see  cases  In  note  to  Bartlett  v.  Columbus 
(Ga.)  44  L.  R.  A.  795;  also  McIUhenny  v.  Wil- 
mington (N.  C.)  50  L.  R.  A.  470. 
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protection  and  the  advancement  of  publie 
nealth. 

N.  C.  Pub.  Laws  1893,  chap.  214,  §  26. 

The  right  to  prescribe  regulations  look- 
ing ito  the  preservation  of  the  public  healtb 
is  one  of  thoee  sovereign  powers  ^Uuvt  be- 
long to  the  state. 

As  a  general  rule  a  subordinate  branch 
of  the  government  is  not  liable  for  inju- 
ries sustained  by  anyone,  growing  out  of 
negligence,  misfeasance,  or  nonfeasance  of 
its  oiiicers  and  agents  who  are  charged  with 
the  duty  of  enforcing  laws  or  ordinances 
enacted  for  the  public  good  in  the  exercise 
of  a  guvernmental  function,  and  not  in  the 
exercise  of  a  private  franchise.  This  rule 
is  based  upon  a  principle  as  old  ae  English 
law,  that  ''the  King  can  do  no  wrong." 

When  a  municipality  exercises  a  govern- 
mental power  conferred  upon  it  by  the 
state,  it  is  just  as  if  the  state  itself  were 
in  the  exercise  of  the  function  thus  con- 
ferred. 

Wyatt  v.  Rome,  105  Ga.  312,  42  L.  R.  A. 
180,  31  S.  E.  188. 

When  cities  are  acting  in  their  corporate 
capacity,  or  in  the  exercise  of  powers  for 
their  own  advantage,  they  are  liable  for 
damages  caused  by  the  negligence  or  torts 
of  their  officers  or  agents;  but  where  they 
aire  exercising  the  judicial,  diecretionary,  or 
legislative  authority  conferred  by  their 
charters,  or  are  discharging  a  duty  imposed 
solely  for  the  public  benefit,  they  are  not 
liable  for  the  torts  or  negligence  of  their 
officers,  unless  there  is  some  statute  whicb 
subjects  them  to  liability  therefor. 

Mcllhenncy  v.  Wilmington,  127  N.  C. 
149,  50  L.  R.  A.  470,  37  S.  E.  187 ;  Moffitt 
v.  Asheville,  103  N.  C.  255,  9  S.  E.  695; 
Hill  V.  Charlotte,  72  N,  C.  56,  21  Am.  Rep. 
451;  State  v.  Hall,  97  N.  C.  474,  1  S.  E. 
683;  Prichard  y.  Morganton,  126  N.  C.  908, 
36  S.  E.  353. 

There  is  an  implied  absent  on  the  part  of 
every  member  of  society  that  his  own  in- 
dividual welfare  shall,  in  cases  of  necessity , 
yield  to  that  of  the  conununity;  that  his 
property,  liberty,  and  life  shall,  under  oer- 
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'tain  circumBtaiices,  be  placed  in  jeopardy, 
or  even  sacrificed,  for  ine  public  good. 

Btate  V.  Hay,  12G  N.  C.  1000,  49  L.  R. 
A.  588,  35  S.  £.  450. 

FuToliesy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
the  wrongful  arrest,  detention,  and  ill  treat- 
ment of  plaintiff  by  the  defendant  city.  The 
defendant  demurred  ore  ienus  to  plaintiff's 
oomplainrt^  and  we  know  of  no  better  way  of 
stating  the  case  than  by  inserting  the  en- 
tire complaint,  which  is  as  follows:  'The 
plaintiff,  for  cause  of  action,  alleges:  (1) 
That  he  is  a  resident  of  the  city  of  Burling- 
ton, and  is  a  peddler  by  occupation.  (2) 
That  the  city  of  Burlington  is  a  municipal 
corporation,  duly  chartered  by  the  legisla- 
ture of  North  Carolina,  and  was  managed 
at  the  times  hereinafter  mentioned  by  a 
mayor  and  a  board  of  aldermen  or  commis- 
sioners duly  elected  by  the  people  within 
the  corporate  limits  of  the  said  town,  and 
by  policemen  duly  appointed  by  the  said 
board  of  aldermen  or  commissioners.  (3) 
'That  on  or  about  the  .  .  .  day  of  Feb- 
ruary, 1899,  the  plaintiff  came  to  the  town 
■of  BurlingtcHi,  and  stopped  for  one  night 
at  a  boarding  house  in  said  town  kept  by 
Mrs.  Mary  Ingle,  where  he  had  been  stop- 

J>ing  when  in  Burlington,  for  some  months, 
eaving  said  town  the  next  morning  with 
his  horse  and  wagon  and  goods,  and  went 
to  the  factory,  known  as  Altamaha,  9  miles 
distant  from  said  town,  for  the  purpose  of 
aelline  his  goods  and  wares,  as  he  was  li- 
censed to  do  by  the  laws  of  North  Caro- 
lina. (4)  That  plaintiff  had  never  in-  his 
life  been  exposed  to  sfnallpox  up  to  that 
time.  (5)  That  after  arriving  at  Altamaha 
-one  James  Zachary,  who  was  the  duly-ap- 
pointed police  officer  of  said  town  of  Bur- 
lin£^n,  as  plaintiff  is  advised  and  believes, 
followed  him  from  Burlington  to  said  Alta- 
maha, and  arrested  him,  under  and  by  vir- 
tue of  an  alleged  warrant  issued  by  the 
mayor  of  said  town  of  Burlington.  Plain- 
tiff does  not  know  the  charge  contained  in 
said  warrant,  and  has  appli^  to  the  mayt>r 
for  said  warrant,  who  told  him  it  had  been 
destroyed ;  but  he  avers,  from  information 
and  belief,  that  said  mayor  issued  said  war- 
rant, and  sent  the  same  to  Altamaha  by 
the  police  officer  of  the  town,  and  had  plain- 
tiff arrested,  under  special  authority  of  the 
aaid  city,  and  under  special  instruction 
given  by  said  board  of  aldermen  or  commis- 
sioners. (6)  That  the  said  Zachary,  the 
policeman  of  the  said  town  of  Burlington, 
professing  to  act  by  virtue  of  said  warrant, 
did  arrest  this  plaintiff  at  Altajnaha, 
against  his  earnest  protest,  and  carried  him 
back  to  the  town  of  Burlington;  that  when 
he  got  there  he  was  told  by  the  policeman 
that  he  had  to  go  in  the  house  of  Mrs.  Mary 
Ingle,  and  stay  there  fifteen  days;  that 
smallpox  had  broken  out  in  the  city,  and 
thai  "Uiis  plaintiff  had  etayed  there  the  night 
before,  and  had  to  go  there  and  stay;  that 
plaintiff  protested  that  he  had  never  been 
exposed  to  smallpox  in  his  life;  that  he  had' 
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spent  the  night  before  there  in  a  room  by 
himself,  with  no  knowledge  of  any  small- 
pox in  the  town,  and  had  left  in  the  morn- 
ing, not  being  exposed,  and  he  earnestly 
protested  against  being  put  in  the  house; 
that  he  was  informed  at  the  time  that  there 
was  a  man  in  the  house  who  was  declared 
to  have  smallpox;  that  he  asked  for  the 
mayor  to  be  sent  for  or  that  he  be  exam- 
ined before  the  mayor,  but  the  mayor  re- 
fused to  come  to  him  or  to  allow  him  to  be 
carried  before  the  mayor,  but  he  was  told 
by  lAie.  said  policeman  he  had  to  go  into  said 
house;  that  he  begged  the  said  policeman, 
and  one  of  the  board  of  aldermen,  one 
Moore,  who,  as  he  is  advised  and  believes, 
was  acting  for  the  said  town  by  the  author- 
ity of  the  town,  not  to  confine  him  in  a 
house  where  smallpox  was,  as  he  had  a 
great  dread  of  the  disease,  but  to  put  him 
in  another  house,  and  he  would  pay  all  the 
.expenses,  and  pay  for  a  man  to  watch  him, 
and  .see  that  he  did  not  run  away ;  that  this 
request  was  refused,  and  he  then  begged 
them  to  put  him  out  in  a  field,  and  hire  a 
man  to  watch  him,  and  he  would  pay  all 
the  expenses,  and  also  for  the  expense  of 
keeping  his  horse,  but  this  was  also  re- 
fused, and  he  was  told  by  said  Moore  and 
Zachary^  he  was  to  go  in  said  house ;  that 
he  told  them  that  he  had  been  vaccinated 
several  times,  and  showed  the  marks,  but,  in 
spite  of  all  his  protestations,  he  was  forced 
to  go  into  said  house  where  the  man  was 
down  with  smallpox,  and  was  kept  there 
for  twenty-one  days;  his  horse  was  taken 
from  him,  and  his  goods  also  put  in  the 
house,  and  kept  there,  during  the  whole  time 
plaintiff  was.  (7)  That  the  said  house  was 
not  a  house  of  detention,  or  a  pest  house, 
provided  by  the  town  for  quarantine  pur- 
poses at  all,  and  the  imprisonment  of  plain- 
tiff' was  false  and  illegal.  (8)  That, 
against  the  protest  of  plaintiff,  he  was 
forced  to  be  again  vaccinated  twice  during 
his  confinement,  and  that  neither  of  them 
had  any  effect,  and  they  made  this  plaintiff 
pay  for  said  vaccination.  (9)  That  during 
his  confinement  in  said  house  the  man  who 
was  declared  to  have  smallpox  died  in  said 
house;  that  before  his  death  the  officers  in 
charge  tried  to  force  this  plaintiff  to  go 
into  his  room  and  wait  on  and  attend  to  him, 
but  this  he  refused  positively  to  do.  (10) 
That  when  he  was  released  he  found  that 
the  authorities  of  the  town  had  been  using 
his  horse,  and  that  he  had  been  badly  treat- 
ed, very  much  reduced  in  fiesh,  and  depre- 
ciated in  value,  to  wit,  in  the  sum  of  $25. 
(11)  That  he  had  about  $150  worth  of 
goods,  which,  by  reason  of  being  kept  in 
this  house,  became  almost  a  total  loss  to 
him.  Most  of  them  he  has  never  moved 
from  the  house,  and  bv  reason  of  this  he 
was  damaged  $150.  (12)  That  his  business 
was  stopped  during  all  this  time,  and  he 
lost  all  the  profits,  as  well  as  his  time, 
which  was  worth  reasonably  the  sum  of  $5 
per  day.  (13)  That  the  plaintiff  suffered 
great  agony  of  mind  by  reason  of  his  expos- 
ure during  all  this  time  to  smallpox,  and 
by  the  great  indignity  and  false  arrest  and 
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imprisonxneint;  that,  after  being  released,  it 
was  several  months  before  he  could  do  any- 
thing at  his  business,  as  it  became  known 
he  had  been  in  the  house  and  exposed  to 
smallpox,  and  people  would  not  have  any- 
thing to  do  with  him,  and  he  was  damaged 
by  this  the  sum  of  $500;  that  by  reason  of 
ms  loss  in  his  business,  and  his  loss  of  his 
ffoods  and  damage  to  his  wares,  and  the  in- 
dignities to  his  person,  and  his  false  ar- 
rest and  imprisonment,  and  agony  of  mind 
and  suffering,  he  has  been  damaged  in  the 
sum  of  $5,000.  Wherefore  plaintiff  demands 
judgment  for  the  sum  of  $5,000,  and  his 
costs  of  suit,  to  be  taxed  by  the  clerk." 

The  demurrer  admits  the  facts,  and  from 
these  facts  it  must  be  admitted  that  the 
plaintiff  received  heroic  treatment,  and  was 
damaged.  But  it  is  not  every  damage  that 
creates  a  cause  of  action.  This  is  where 
there  is  damage  without  injury, — damnum 
absque  injuria;  damage  caused  by  lawful 
means,  as  where  one  is  arrested  under  regu- 
lar process  of  law,  charged  with  a  violation 
of  the  criminal  law  of  the  state,  but,  upon 
investigation  or  trial,  it  appears  that  he 
was  not  guilty  of  the  crime  charged,  and 
should  not  have  been  arrested.  By  such  ar- 
rest and  detention  he  has  been  damaged,  but 
he  has  no  right  of  action  unless  he  ean  show 
that  such  arrest  was  malicious.  So,  with 
the  plaintiff,  df  he  was  arresrtea  and  defcain<ed 
by  the  officers  of  the  law,  under  the  process 
of  the  law,  and  for  the  purpose  of  enforcing 
the  law,  he  has  no  right  of  action  unless  he 
can  show  malice  or  improper  conduct  on  the 
part  of  the  officers  in  its  execution.  And 
then  his  right  of  action  would  be  against  the 
party  or  parties  maliciously  instituting  the 
proceedings,  or  the  officers  for  improper  con- 
duct in  making  the  arrest  and  detention. 
That  a  municipality  may  be  sued  and  held 
liable  for  damages  m  many  cases  is  held  in 
Letois  V.  Raleigh,  77  N.  C.  229;  Moffitt  v. 
Atiheville,  103  N.  C.  2i5,  9  S.  E.  695,  aoxd 
Shields  v.  Durham,  118  N.  C.  450,  36  L.  R. 
A.  203,  24  S.  E.  794.  But  these  and  such 
cases  are  for  the  neglect  in  failing  to  per- 
form some  required  duty,  such  as  erecting 
and  keeping  in  proper  condition  city  pris- 
ons, by  reason  whereof  the  health  of  prison- 
ers has  been  seriously  impaired,  and  the 
failure  to  work  and  keep  the  public  streets 
in  repair  and  free  from  obstructions,  where- 
by some  person  suffers  injury.  Tliese  are 
distinguishable  from  the  case  under  consid- 
eration, where  public  officers  are  in  the  exer- 
cise of  a  public  duty,  and  engaged  in  en- 
forcing a  public  law  for  the  public  good. 
They  seem  to  have  been  acting  under  chap- 
ter 214,  Laws  of  1893;  and,  if  there  was  any 
doubt  as  to  this,  the  plaintiff  in  his  brief 
expressly  alleges  that  the  defendant  was 
acting  under  §§  14,  15,  25,  chap.  214,  Laws 
1893. 

It  seems  to  be  settled  in  this  case  that  a 
municipal  corporation  cannot  be  held  liable 
in  damages  for  the  enforcement  of  a  public 
law  for  the  public  good.  But  we  will  not 
undertake  to  run  anew  and  mark  the  divid- 
ing line  between  cases  in  which  municipali- 
ties are  liable  for  damages  and  those  in 
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which  they  are  not  liable.  This  has  been 
done  in  Mcllhenney  v.  Wilmington,  127  N. 
C.  149,  50  L.  R.  A.  470,  37  S.  E.  187,  and 
cases  there  cited.  And,  if  we  were  to  at- 
tempt to  do  so  in  this  case,  it  would  be  to 
repeat  the  arguments  and  authorities  cited 
in  that  case. 

We  see  no  error,  and  the  judgment  is  afr 
firmed, 

Donslasy  J.,  dissents. 


Sallie  MITCHELL,  Admx.,  etc.,  of  James 
Mitchell,  Deceased,  Appt., 

RALEIGH  ELECTRIC  COMPANY. 
(129  N.  C.  166.) 

1.  Failure  of  an  electrle  llaht  com- 
pany to  eomply  with  a  municipal  ordi- 
nance requiring  wires  to  be  insuiated  Is  prima 
facie  evidence  of  negligence. 

2.  An  employee  of  a  telephone  com- 
pany In  attempting  to  atrlnv  Trlre» 
over  those  of  an  electric  light  company  has 
a  rigbt  to  presume  that  the  latter  company 
has  compiled  with  an  ordinance  requiring  ita 
wires  to  be  insulated,  and  is  bound  to  look 
for  patent  defects  only. 

8.  An  electric  livl&t  company  la 
cbarved  'v^'ltli  knowledge  of  an  abra- 
sion from  ^^  inch  to  2  inches  in  ezteat  in  the 
insulation  of  one  of  its  wires,  where  it  haa 
existed,  to  the  knowledge  of  individuals  for  at 
least  two  years. 

4.  Neflrllgrence  of  an  electric  llvht  com- 
pany In  permlttlnir  a  defect  to  exist 
In  the  Insulation  of  one  of  its  wirea 
is  the  proximate  cause  of  the  deatb  of  an 
employee  of  another  company,  who,  in  at- 
tempting to  string  another  wire  across  it,  la 
killed  by  contact  of  tbe  two  wires,  in  the 
absence  of  anything  to  show  contributory 
negligence. 

(Montgomery,  J,,  dissents,) 

(October  29,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  Ck>unity  in 

NoTK. — As  to  liability  of  electric  company 
for  injuries  to  employee  of  otber  company  from 
defective  wires,  see  also,  in  this  series,  Illings- 
worth  V.  Boston  Electric  Llgbt  Co.  (Ma8s.> 
25  L.  R.  A.  652 ;  Hector  v.  Boston  Electric  Light 
Co.  (Masa)  25  L.  R.  A.  654;  Huber  v.  La 
Crosse  City  R.  Co.  (Wis.)  81  L.  R.  A.  588; 
Atlanta  Consol.  Street  R.  Co.  v.  Owlngs  (Ga.) 
33  L.  R.  A.  798;  and  Newark  Electric  Light  it 
P.  Co.  V.  Garden  (C.  C.  App.  3d  C.)  37  L.  R. 
A.  726. 

As  to  liability  of  electric  company  to  Its 
own  employees  for  Injury  caused  by  electric 
shock,  see  note  to  Western  U.  Teleg.  Co.  v.  Mc> 
Mullen  (N.  J.  L.)  32  L.  R.  A.  351;  Willey  v. 
Boston  Electric  Light  Co.  (Mass.)  37  L.  R.  A. 
723 ;  Anderson  v.  Inland  Teleph.  A  Teleg.  Co. 
(Wash.)  41  L.  R.  A.  410 ;  and  Moran  v.  Corliss 
Steam  Engine  Co.  (R.  I.)  45  L.  R.  A.  267. 

As  to  liability  for  injuries  by  electric  wlrea 
in  highways  generally,  see  Thomas  v.  Mays- 
vllle  Gas  CO.  (Ky.)  63  L.  R.  A.  147,  and  foot- 
note. 
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hivor  of  defendant  in  an  action  brought  to 
reonf^er  deaim^eB  for  the  aJleged  negligeot 
killing  of  plaintiff's  inteBtate.    Reversed, 

Statement  by  Cook,  J.: 

This  action  waa  brought  to  recorer  against 
defendant  company  dcmmges  on  acoount  of 
the  alleged  negligent  kiUing  of  intestate.  It 
was  alleged  uiat  inteetate,  while  at  work 
upon  the  line  of  the  Bell  Telephone  Company 
in  stringing  a  wire  upon  its  line  across  and 
over  defendant  company's  wires,  the  wire 
being  strung  by  intestate  came  in  contact 
with  the  wire  of  defendant  company  at  a 
point  which  it  hiul  negligently  permitted  to 
be  and  remain  uninsulated,  and  thereby  be- 
came charged  with  edectricity,  which  was 
conveyed  into  the  body  of  int^tate,  causing 
his  death.  From  the  evidence  of  plaintiff's 
witnesses  it  appears  that  intestate  was  in 
the  employ  of  the  Bell  Telephone  Companv 
on  January  14,  1809.  While  so  employed, 
he  wus  assisting  anoither  employee  in  string- 
ing a  wire  upon  the  poles  of  the  said  com- 
pany, at  or  near  the  intersection  of  Eden- 
ton  and  Blount  streets,  in  the  city  of  Ral- 
eigh. The  wires  of  said  oompany  were  sup- 
ported upon  poles,  and  were  10  feet  higher 
than  the  wires'  of  defendant.  Intestate  was 
on  the  north  side  of  Newbern  avenue.  His 
fellow  employee  waa  upon  the  pole  on  the 
south  side.  Intestate  had  the  coil  of  wire 
on  his  leflt  arm  or  shoulder.  A  rope  or  hand 
line  had  been  fastened  to  the  end  of  the  wire, 
and  it  paased  over  a  limb  and  through  some 
trees  on  the  north  of  the  said  street,  aver 
and  across  defendant  company's  wires,  and 
placed  in  the  hands  of  the  employee  of  the 
Bell  Company's  pole,  who  was  drawing  it  to 
hfan  for  the  purpose  of  stringing  the  wire, 
to  which  it  was  fastened,  upon  the  pole  upon 
which  he  had  climbed.  Intestate  was  pay- 
ing out  the  wire  through  his  hands,  and 
while  doing  so  it  came  in  contact  with  de- 
fendant company's  electric  wire,  and  he  was 
•*caught"  by  a  current  of  electrioity  trans- 
mitted to  the  wire  in  his  hands,  and  died  in 
a  minute, — before  the  wire  was  cut.  Some 
two  years  before  this  occurrence  the  i;dtnes8 
McFarland  testified  that  he  and  another 
man  f Hicks)  were  putting  a  phone  wire 
across  at  the  same  place,  and  while  doing  so 
(but  the  wire  was  then  drawn  across  the 
arm  of  a  pole)  Hicks  carelessly  permitted  it 
.to  slack,  and  fall  across  the  electric  com- 
pany's wire,  making  an  abrasion  in  the  insu- 
lation 2  indies  wide,  and  Hicks  got  ''caught" 
by  a  current  of  electricity,  but  he  immedi- 
ately cut  the  wire,  and  released  him.  This 
was  at  the  same  place  where  intestate  got 
"caught."  He  had  noticed  the  place  several 
times  in  the  same  condition  between  the  two 
accidents.  Bonner,  the  electrician,  testi- 
fied: That  about  fifteen  minutes  after  the 
occurrence  he  went  to  the  place  where  thi^ 
man  was  killed  by  a  current  from  the  wire 
of  ihe  defendant  company,  and  saw  a  place 
on  the  defendant  company's  wire  where  the 
ineulation  had  been  rubbed  off,  which  was 
the  width  of  a  lead  pendl.  The  Bell  line 
uma  lying  in  the  place  where  the  insulation 
w%B  rubbed  off.  That  aibout  two  years  be- 
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fore  he  had  noticed  a  place  where  the  insula- 
tion was  rubbed  off.  It  was  within  10  feet 
of  this  place.  Oaused  by  a  'phone  wire  pull- 
ing across  the  electric  wire.  It  was  the  same 
size  as  the  place  he  saw  there  the  day  of  the 
accident,  and  did  not  notice  but  one  place 
which  was  rubbed  off  on  thst  day.  Several 
witnesses  tes-tified  that  the  proper  way  for 
a  man  who  Icnew  his  business  would  have 
been  to  have  passed  the  rope  or  hand  line 
and  wire  over  the  arm  of  a  tail  Bell  pole, 
and  then  pulled  it  across,  thus  avoiding  con- 
tact with  the  electric  wire,  instead  of 
through  the  trees,  as  was  done.  The  oardi- 
nance  of  the  city,  which  was  in  evidence,  is 
as  follows:  "Sec.  7.  All  electric  light  and 
power  wires,  excepting  trolley  wires  for  elec- 
tric railways,  must  ^  covered  with  a  dur- 
able waterproof  insulation  nab  less  than  two 
castingR."  After  the  dose  of  plaintiff's 
evidence  (defendant  having  declined  te  in- 
troduce any),  plainbiff  requested  the  court 
to  give  certain  special  instructions,  which 
were  refused,  and  plaintiff  excepted.  Ver- 
dict was  rendered  for  defendant,  and  plain- 
tiff appealed  from  the  judgment. 

Mr.  Joseph  B.  Batohelor  for  appellant. 

Mr.  R.  lu  QTBjf  for  appellee: 

Although  persons  or  corporations  main- 
taining wires  charged  with  a  high  voltage  of 
elecrtricity  are  bound  to  the  greatest  degree 
of  care  in  inspecting  and  mainteinlng  such 
wires  in  perfect  ooiraition  in  respect  to  the 
public  aaid  to  parties  who  may  reasonably 
come  in  contact  with  them  for  business, 
work,  or  pleasure,  they  are  not  insurers  of 
the  public  safety;  and  the  degree  of  care  to 
be  exercised  is  commensurate  with,  and  pro- 
portioned to,  the  degree  of  danger  to  such 
persons,  and  to  the  liability  to  araident,  both 
by  reason  of  the  nature  and  location  of  such 
wires. 

Joyce,  Electric  Lfaw,  §  445;  McMullan  v. 
Edison  Electric  Illuminating  Co.  13  Misc. 
392,  34  N.  Y.  Supp.  248. 

Taking  into  consideration  the  location  of 
the  wire,  the  defendant  will  be  seen,  under 
the  doctrine  of  "utmost  care,"  not  to  be 
bound  to  that  great  degree  xk  care  which 
would  raise  a  presumption  of  negligence  on 
its  part  and  fix  it  with  notice,  but  is  bound 
only  to  that  degree  of  care  and  inspection 
which  an  ordinarily  prudent  and  skilful 
man,  engaged  in  such  a  business,  would  ordi- 
narily exercise;  and  upon  the  failure  to  fix 
it  with  actual  notice  of  the  defect,  or  with 
actual  kick  of  care,  it  cannot  be  found  neg- 
ligent. 

Joyce,  Electric  Law,  §  445;  Denver  Con- 
sol.  Electric  Co.  v.  Simpson,  21  Colo.  371,  31 
L.  R.  A.  566,  41  Pac.  499. 

A  person  engaged  in  a  particular  business 
assumes  the  ordinary  risks  attendant  upon 
that  business  and  arising  from  the  special 
features  thereof,  and  all  dangers  which  in 
the  exercise  of  reasonable  care  he  shall  dis- 
cover or  can  avoid. 

Western  U.  Teleg.  Co.  v.  McMullen,  58  N. 
J.  L.  155,  32  L.  R.  A.  351,  33  Atl.  384; 
Junior  v.  Missouri  Electric  lAght  d  P.  Co, 
127  Ma  79,  29  S.  W.  988;  My'hcm  v.  Louis- 
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iana  Electric  Light  d  P.  Co.  41  La.  Ann.  904, 
7  L.  R.  A.  172,  6  So.  799;  Dixon  v.  Louisiana 
Electric  Light  d  P.  Co.  47  La.  Ann.  1147,  17 
So.  696;  Augusta  R.  Co.  v.  Andrews,  89  Ga. 
«53,  16  S.  £.  203. 

If  the  detendai^  did  not  fail  to  use  Buch 
-care  as  was  neoessary  in  the  particular  cir- 
•cum6t)ances  of  the  oase, — and  the  jury  in 
their  verdict  have  said,  in  fitting  the  ciroum- 
stances  to  tlie  case,  that  it  did  not  fail  to 
use  such  care, — it  was  not  negligence  to  per- 
nvlt  an  uninsulated  place,  not  discernible  ex- 
•oept  from  above,  where  its  employees  had  no 
oocsasion  to  go,  to  remain. 

McMulUMi  v.  Edison  Electric  Illuminating 
Oo.  13  Mi»c.  392,  34  N.  Y.  Supp.  248;  Turton 
T.  Powelton  Electric  Co.  185  Pa.  406,  39  Atl. 
1053. 

When  by  the  exorcise  of  ordin»xy  care  the 
plaintilf's  intestate  could  have  avoided  con- 
tact with  the  defendant's  wire,  and  when  if 
he  had  gone  CLbout  his  work  in  the  usual  and 
safe  way,  which  was  open  to  him,  he  could 
have  avoided  such  contact,  his  failure  to 
avoid  contoct  places  him  in  the  status  of  a 
mere  volunteer  or  trespasser  on  the  wire  of 
the  defendant;  and,  as  such,  the  defendant 
is  not  bound  to  keep  its  wires  insulated 
against  him,  nor  does  it  owe  him  any  duty 
beyond  the  exercise  of  ordinary  care. 

A'eicarfc  Electric  Light  d  P.  Co.  v.  Garden, 
37  L.  JR.  A,  725,  23  C.  C.  A.  649,  39  U.  S. 
App.  416,  78  Fed.  74. 

A  lineman — one  who  engages  in  a  danger- 
ous 'business — is  bound  to  a  greater  degree 
•of  care  than  one  who  has  no  knowledge  or 
-experience  of  so  dangerous  a  force  as  elec- 
tricity ;  and  fus  to  him  tlhe  owners  of  electric 
wires*  are  not  bound  to  as  great  a  degree  of 
care  as  to  persons  of  anotlier  class. 

Calumet  Electric  Street  R.  Co.  v.  Grosse, 
70  111.  App.  381. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  clearly  entitled  to  have 
the  instructions  herednaiter  discussed,  and 
prayed  for,  given  to  the  jury,  if  not  in  the 
•exact  language,  certainly  in  substance,  which 
does  not  appear  in  the  chaise  as  given.  The 
•defendant  company  was  engaged  in  the  busi- 
ness of  manufacturing,  producing,  leasing, 
and  selling  light  made  from  the  use  of  elec- 
tricity, which  is  the  most  deadly  and  danger- 
ous power  recognized  as  a  necessary  agency 
in  developing  oiir  civilization  and  promoting 
our  comfort  and  business  affairs.  It  differs 
from  all  other  dangerous  utilities.  Its  asso- 
•ciaiion  is  with  the  most  inoffensive  and 
harmless  piece  of  mechanism — if  wire  can 
^be  classified  as  such — in  common  use.  In 
adhering  to  the  wire,  it  gives  no  warning  or 
tcnowledge  of  its  deadly  presence.  Vis»ion 
<*annot  detect  it.  It  is  without  color,  mo- 
tion, or  body.  Latently,  and  without  sound, 
it  exists,  and,  being  odorless,  the  only  means 
of  its  discovery  lies  in  the  sense  of  feeling, 
communicated  through  the  touch,  which,  as 
soon  as  done,  becomes  its  victim.  In  behalf 
of  human  life  and  the  safety  of  mankind  gen- 
erally, it  behooves  those  who  would  profit 
by  the  use  of  this  subtle  and  violent  element 
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of  xaature  to  exercise  the  greatest  degree  of 
care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  in  perfect  condition. 
Recognizing  this  peril  to  those  in  its  use,  or 
who,  in  the  exercise  of  their  liberty,  in  pass- 
ing along  the  streets  of  the  city,  might  acci- 
dentally come  in  toudh  or  contact  with  elec- 
tric wires,  or  who,  in  the  management  of 
their  business  affairs,  would  have  other 
wires  suspended  over  die  streets  in  close 
proximity  to  electric  wires,  the  city  author- 
ities of  Raleigh  deemed  it  proper  to  require 
that  all  such  wires  should  be  covered  with 
dura.ble  waterproof  insulation.  The  duty 
imposed  under  this  ordinance  was  impera- 
tive. Its  strict  observance  was  nece:9dary 
for  the  safety  of  all.  The  electric  wires 
must  be  insulated,  and  it  was  no  less  the 
duty  of  defendant  company  to  keep  them  so 
at  ail  times  and  ait  all  places^  The  nature 
of  the  mischief  intended  to  be  remedied  re- 
quired it.  A  failure  to  comply  with  this 
ordinan.ce  was  prima  facie  evidence  of  neg- 
ligence, and,  there  being  no  evidence  in  re- 
buttal offered  bv  defendant  company,  and 
none  appearing  from  the  evidence  of  plain- 
tiff, it  was  error  in  his  hoxkor  in  refusing  to 
give  instruction  No.  1  prayed  for  by  plain- 
tiff", viz.:  "If  the  jury  find  from  the  evi- 
dence that  the  defendant  left  its  wires  undn- 
sulated,  as  stated  by  the  witnesses,  this  was 
negligence  on  the  part  of  the  defendant  an.d 
the  jury  will  so  find.".  In  Union  P.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ot.  iCep.  019,  the  court  held  that,  where 
the  sta/tute  imposed  a  duty  upon  a  railroad 
company  to  fence  its  slack  pits^  its  failure 
to  do  so  was  evidence  of  negligence  for  which 
it  was  liable.  In  the  case  of  Clements  v. 
Louisiana  Electric  Light  Co.  44  La.  Ann. 
692,  16  L.  R.  A.  43,  11  So.  51,  it  is  held 
by  the  supreme  court  of  Louisiana  that  the 
failure  of  defendant  company  to  have  the 
splices  on  its  wires  perfectly  insulated,  whoi 
so  required  to  do  by  the  ordinanice  of  the 
city,  was  negligence  on  its  part.  The  ordi- 
nance being  a  contraot  with  each  and  every 
inhahitant  of  the  city,  its  standard  of  duty 
was  fixed  by  it,  and  its  failure  to  comply 
with  it  was  negligence.  Also,  to  the  same 
effect,  it  is  held  in  Tobey  v.  Burlington,  C. 
R.  d  N.  R.  Co.  94  Iowa,  256,  33  L.  R.  A.  496, 
62  N.  W.  761,  and  cases  there  cited;  Hayes 
v.  Michigan  C.  R.  Co.  HI  U.  S.  228,  28  L. 
ed.  410,  4  Sup.  Ct  Rep.  369.  "A  company 
maintaining  dectric  wires  over  which  a  high 
voltage  of  dectricity  is  conveyed,  rendering 
them  highly  dangerous  to  others,  is  under 
the  duty  of  using  the  neoessary  care  and 
prudence  at  places  where  others  might  have 
the  right  to  go  either  for  work,  business,  or 
pleasure,  to  preverat  injury.  It  is  the  duty 
of  the  company  under  such  conditions  to 
keep  the  wires  perfectly  insulated,  and  it 
must  exercise  the  utmost  care  to  maintain 
them  in  such  condition  at  such  places.  And 
the  fact  that  it  is  very  expensive  or  incon- 
venient to  so  insulate  them  will  not  excuse 
the  company  for  failure  to  keep  their  wires 
perfectly  insulated.  So,  one  who,  in  the 
course  of  his  employment,  is  brought  in 
dose  proximity  to  electrical  wires,  is  not 
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^Ity  of  oootributory  negligence  by  ooming 
in  contact  thererwith,  nmess  done  unnecee- 
aarilj,  <Nr  without  proper  precautions  for  his 
eafety.'  And  where  the  wires,  if  properly 
insulated,  would  not  be  a  eouroe  of  danger, 
such  person  is  only  obliged  to  look  for  pat- 
ent defects,  and  not  for  latent  delects;  and 
&  person  who  touches  an  electrical  wire 
from  wiiich  the  indulaiion  is  worn  off,  if  he 
does  R  in  ignorance  of  the  nature  and  con- 
dition of  the  wire,  is  not  negligent."  Joyces 
Electric  Law,  S  445.  The  evidence  in  tlie 
case  at  bar  shows  that  defendant  company's 
wires  were  strung  on  poles  along  the  same 
rtreet  with  those  of  the  Bell  Telephone 
Company.  At  places,  as  in  this  case,  one 
set  of  wires  diagonally  crossed  tiie  other  at 
a  distance  of  only  about  10  feet.  Each  had 
a  common  right,  and  it  was  the  duty  of  each 
to  ezerciite  all  reasonable  precautions  for 
the  prevention  of  injury  to  the  servants 
who  may  be  sent  there  in  the  performance  of 
duty.  EAch  is  bound  to  know  that  the  serv- 
aatB  of  <the  other  may  come  in  oovlaot  with 
its  wires.  The  fact  thai  defendant  com- 
pany's wire  waa  insulated  was  calculated  to 
induce  intestate  to  rely  upon  ita  safety,  even 
if  the  wire  he  was  paying  out  should  coiiie 
in  contAct  with  it.  Newark  Electric  Liyht 
d  I\  Co.  v.  Garden,  37  I-.  R.  A.  725.  23  C.  C. 
A.  tf49,  30  U.  S.  App.  416,  78  Fed.  74. 

We  think  his  honor  also  erred  in  refusing 
the  third  instruction  prayed  for,  viz.: 
'^There  is  no  evidence  of  contributory  negli- 
gence on  part  of  the  intestate  of  plaintiff, 
and  the  jury  will  tiierefore  find  the  seeoikd 
issue  *No.'"  What  is  contributory  negli- 
gence upon  a  given  etiate  of  facts,  and 
whether  tbere  is  any  enridence,  are  questions 
<rf  law  for  the  decision  of  the  court;  and  a  re- 
view of  the  evidence  fails  to  discover  any  act 
done  by  the  intestate  ifhich  he  ought  not 
to  have  done,  or  the  ovnission  to  do  any  act 
which  he  ought  to  have  done.  The  witnesses 
testified  that  the  proper  way  would  have 
been  to  have  conveyed  the  rope  or  hand  line 
and  wire  over  the  arm  of  the  tall  Bell  pole 
not  far  off  (and  not  through  the  trees  as 
was  done),  whi<.*h  any  man  who  underittood 
his  business  would  have  done.  But  it  aUso 
appears  from  the  evidence  that  a  similar  ac- 
cident occurred  at  or  near  the  same  place 
when  the  arm  of  a  pole  was  used,  and  the 
wire  carelessly  allowed  to  slack  and  f^ll 
upon  the  electric  wire.  So,  if  intestate  used 
a. different  mode  to  accomplish  his  purpose, 
that  act  would  not  necessarily  be  negligence 
upon  his  part.  And,  having  undertaken  to 
use  the  trees  in  supporting  his  wire  while 
conveying  it  over  and  across  the  defendant 
company's  wire,  he  had  a  right  to  presumd 
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that  the  electric  wires  were  properly  insu- 
lated as  required  by  the  ordinance,  and  it 
was  his  duty  to  look  for  patent  defects  only. 
ClemefUM  v.  Louisiana  jBleotrie  Light  Co, 
44  La.  Ann.  692,  16  L.  R.  A.  43,  11  So.  51. 
There  is  no  evidence  to  show  that  intestate 
so  managed  or  mismanaged  his  wire  as  to 
cut  through  the  insulation  of  defendant  com- 
pany'a  wire,  nor  is  thereany  evidence  to  show 
that  the  abnision  in  the  indulatioii  was  seen^ 
or  by  due  care  could  have  been  seen,  by  him. 
in  extent^  the  evidence  shows  that  it  varied 
fiom  the  width  of  a  pencil  to  2  inches,  and 
was  suspended  30  feet  about  the  street,  it 
does  appear  tliat  his  wire  came  in  contact 
with  and  rested  upon  the  electric  wire,  but 
there  is  no  evidence  to  show  that  it  caused 
the  abrasion  in  whicsh  it  rested;  nor  waa 
there  any  evidence  to  show  that  he  knew  uf 
its  existence,  b^rom  the  fact  that  it  was 
there,  and  had  been  for  two  years,  and  had 
been  seen  and  known  to  exist  tliere  for  two 
years  by  at  least  two  people  (who  were  wit- 
nesses in  this  case),  the  court  must  presume 
that  it  was  or  ought  to  have  been  known  by 
defendant  company.  So,  where  an  electric 
light  company  permKted  a  live  wire  to  re- 
main on  the  suiface  of  a  stieet  for  three 
weeks,  and  a  ti-aveler  was  injured  by  con- 
tact with  such  live  wire,  it  waa  held  that 
the  court  would  presume,  after  such  a  period, 
that  the  company  had  notice  of  the  fact,  and 
was  liable  for  the  injury.  Joyce,  Electric 
Law,  9  450. 

The  fourth  instruction  asked  was:  ''Tliere 
is  no  evidence  of  any  other  cause  of  death 
of  plaintiff's  intestate,  except  fixnu  the  elec- 
tricity coming  fixmi  the  wire  of  the  defend- 
ant. Therefore,  if  the  jury  find  from  the 
evidence  that  the  death  of  the  intestate  oi 
plaintiff  was  caused  by  the  current  of  elec- 
tiicity  piLSding  into  his  body  from  the 
diarged  wire  m  the  defendant,  the  jury  will 
Gnd  the  third  issue  'Yes.'  "  The  th  rd  issue 
was,  ''Was  the  negligence  of  the  defemiant 
the  proximate  uau^e  oi  the  death  of  intestate 
of  plaintiff?"  The  negligence  of  defend- 
ant appearing,  and  no  evidence  of  contribu- 
tory negligence  by  intestate,  his  honor  erred 
in  refusing  this  instruction.  There  was  evi- 
dence tending  to  show  that  intestate  waa 
killed  by  the  electricai  current,  which  clear- 
ly appears,  and  tlie  jury  should  have  been 
charged  as  requested. 

As  there  will  have  to  be  a  new  trial,  and 
the  questions  raised  by  the  other  exceptions 
may  not  again  arisSy  we  think  it  unaecesaary 
to  discuss  them. 

Note  trial 
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•1.  The  ludlclal  authority  of  the  ter- 
ritory was  originally  derived  from  the  or- 
ganic act,  which  provided  that  the  Judicial 
power  of  the  territory  **Bhall  be  vested  in  a 
supreme  court,  district  courts,  probate  courts, 
and  Justices  of  the  peace ;  .  .  .  and  said 
supreme  and  district  courts,  respectively, 
shall  possess  chancery,  as  well  as  common- 
law,  Jurisdiction,  and  authority  for  redress 
of  all  wrongs  committed  against  the  Consti- 
tution or  laws  of  the  United  States  or  of 
the  territory,  affecting  persons  or  property." 

S»  The  equitable  and  eommon-iavr  Ju- 
risdiction thus  irranted  was  a  part  of 
that  **due  process  of  law**  which  is  guaran- 
teed to  every  citizen  of  this  country  as  a  pro* 
tectlon  of  his  life,  lll>erty,  and  property,  and 
the  Jurisdiction  of  these  courts  and  Judges 
in  equity  as  provided  in  the  organic  act  is 
as  much  due  process  of  law  as  is  the  right 
of  trial  by  Jury  in  cases  at  the  common  law. 

8.  The  po^ver  ^rhtch  exlated  In  these 
courts*  of  eompellluK  obedience  to 
the  la^T  and  to  the  process  and  authority 
of  the  court  in  a  case  in  which  the  courts 
have  Jurisdiction,  and  to  fine  and  Imprison 
for  a  contempt  thereof,  is  inherent  In  the 
courts,  necessary  for  their  preservation,  and 
as  much  the  law  of  the  land  and  due  process 
of  law  as  any  other  part  of  the  common-law 
or  chancery  Jurisdiction  which  has  come  down 
to  us  under  tlM  guaranty  of  the  Constitution 
of  the  United  States  referred  to,  and  by  the 
organic  act  given  to  the  supreme  and  district 
courts  of  this  territory.  It  exists  in  the 
courts  themselves  for  the  protection  of  the 
rights  of  parties  coming  before  them  In  the 
exercise  of  the  Jurisdiction  of  the  court,  for 
the  preservation  of  the  rights  therein  duly 
submitted  to  them,  and  Ln  order  that  the  use- 
fulness of  the  court  or  of  the  Judge  exercis- 
ing the  Jurisdiction  should  not  fail,  but  should 
be  effective,  as  well,  also,  as  to  vindicate  the 
court  from  disres];>ect. 

4.  The  enforcement  of  the  Jvdvments 
and  orders  of  the  court  In  proper 
cnses  carries  with  it  the  equal  power  to 
punish  for  a  disobedience  of  such  orders,  and 
the  inquiry  as  to  the  question  of  disobedience 
has  been,  from  time  immemorial,  the  special 
function  of  the  court  whose  order  has  been 
so  disobeyed. 

0.  The  leflTlsiature  of  this  territory  has 
no  po-wer  to  take  away  front  the 
courts  whose  Jurisdiction  originated  in  the 
organic  act  the  right  to  punish  a  contempt, 
and  to  either  turn  it  over  to  a  separate  tri- 
bunal, and  remove  the  hearing  of  it  to  an- 
other county,  or  to  cause  the  matter  to  be 
submitted  to  a  trial  by  Jury. 

•.  The  Jndves,  when  slttlnv  In  cham- 
bersy  have  the  same  power  and  Juris- 

^Headnotes  by  McAtkb,  J. 


NoTR. — As  to  legislative  power  to  abridge 
the  power  of  courts  to  punish  for  contempt,  see 
also,  in  this  series.  Hale  v.  State  (Ohio)  36 
L.  R.  A.  254,  and  note;  Carter  v.  Com.  (Va.) 
45  L.  R.  A.  810;  and  Bradley  v.  State  €»  reL 
Hill  (Ga.>  60  L.  R.  A.  691. 
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dletlon  with  respect  to  the  bnshiea  te  be 
brought  before  them  as  If  they  wera^  reapact- 
ively,  sitting  In  open  court. 

(July  6»  1901.) 

ERROR  to  the  District  Court  for  Lo^ui 
County  to  review  an  order  puniahing 
defendant  for  contempt  of  court  in  refusing 
to  obey  an  injunction.    Affirmed, 

Statement  by  MeAtee,  J.: 
The  petition  filed  in  this  case  on  the  30th 
day  of  January,  1000,  in  the  district  court 
of  Logan  county,  stated  that  the  plaintiff 
(the  defendant  in  error  here)  was  the  owner 
and  in  possession  of  lots  19  and  20  in  block 
37  in  the  city  of  Quthrie,  in  that  county, 
and  that  the  defendant  was  the  owner  and 
in  possession  of  lot  21  in  the  same  block, 
lying  on  the  south  side  of  and  adjoining  lot 
20;  that  lot  21  is  vacant,  except  that  it  has 
some  trees  and  vines  and  flowers  upon  it, 
and  is  at  times  used  as  a  vegetable  garden; 
that  the  lots  of  the  plaintiff  are  occupied  by 
his  residence,  but  that  on  the  26th  day  of 
January,  1000,  the  defendant,  with  laborers, 
began  to  build  on  the  south  line  of  plain- 
tiff's lot    Na  20    a  high    and  tight  board 
fence,  and  would,  unless  restrained  by  the 
court,  build*  a  board  fence  of  from  8  to  14 
feet  in  height  along  the  whole  of  the  south 
line  of  lot  20.    The  plaintiff  averred  that 
no  benefit  could  accrue  to  the  defendant  by 
the  erection  of  such  a  fence;  that  it  would 
cut  off  from  the  plaintiff's  house  and  yard 
the  natural  circulation  of  air  and  access  of 
light,  and  would  injure  and  kill  his  grass, 
vines,  and  flowers,  and  that  by  obstructing 
the  light  and  air  the  heat  within  the  plain- 
tiff's yard  and  house  would    be  increased, 
making  them    less    habitable  and  comfort- 
able, and  that  sickness   would   be  increased 
and    recovery    endangered    in  this  climate, 
and  irreparable  injury  caused  to  the  plain- 
tiff; and  that  the  act  was  inspired  by  ma- 
licious motives,  and  with  intnit  to  injure 
the  plaintiff.    The  matter  having  been  i>re- 
sented    to    Justice    Burford,    the  presiding 
judge,    at    his   chambers    in    the   city   of 
Guthrie,  a  restraining  order  was  granted  on 
the  30th  of  January  to  the  effect  that  **tbe 
defendant  and  her  employees  should  abstain 
from  any  further  construction  of  said  board 
fence  between    or  on  the  line    of  said  lots 
20  and  21  until  further  order  of  the  courL" 
On  the  9th  day  of  February  thereafter  the 
defendant  filed  her  motion  to  dissolve  the  in- 
junotion,  and  on  the  16th  day  of  February, 
the  said  motion  was  heard  in  open  court  and 
overruled.    Thereafter  and  on  the  10th  day 
of  July  a  motion  was  filed  in  the  cause  by 
the  plaintiff  setting  up  the  terms  of  the  tem- 
porary injunction,  and  alleging  that  after- 
wards, and  on  the  morning  of  July  4,  1900, 
the    defendant,    in  violation    of  the  letter, 
spirit,  and  intent  of  the  order,  began,  before 
5  o'clock  A.  ic.  with  a  foroe  of  10  or  12  work- 
men, and  during  that  day  construeted  upoa 
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the  line  between  said  lots  20  and  21  a  tight, 
high  board  fence,  of  the  height  of  14  feet  and 
of  the  length  of  GO  feet;  that  said  fence  has 
a  board  lean-to  roof,  and  rough  board  sides, 
apparently  making  a  shed  structure,  with- 
out foundation  or  floor;  and  that  the  neces 
eaxy  effect  and  the  effect  intended  by  the  de- 
fendant were  to  injure  the  property  of  the 
plaintiff,  and  his  use  and  enjoyment  thereof. 
The  plaintiff  moved  for  an  order  of  attach 
ment  and  citation  against  the  defendant,  for 
tihe  imposition  of  a  fine,  and  thart  she  be  re- 
quired to  immediately  remove  the  said  fence 
and  leave  it  as  it  was  at  the  time  the  tempo 
rary  injunction  issued  in  the  case,  and  that 
in  default  thereof  she  should  be  committed 
to  custody  until  she  fully  complied  with  itw 
requirements,  or  be  otherwise  legally  dis- 
charged, lliereafter,  and  on  the  10th  da^ 
of  July,  1900,  the  presiding  judge,  at  hisi 
chambers  in  the  city  of  Guthrie,  upon  a 
hearing  upon  the  said  application,  ordered 
that  the  citation  issue,  and  be  made  return- 
able "before  the  judge  of  the  district  court 
of  Logan  county,  at  his  chambers  in  the  city 
of  Guthrie,  on  the  14th.  day  of  July,  1000, 
and  then  and  there  show  cause  why  she 
should  not  be  punished  for  a  contempt  of 
court,  and  to  do  whatsoever  may-  be  com- 
manded of  her."  Thereafter,  and  on  the 
14th  day  of  July,  the  defendant,  in  person, 
appeared  and  moved  the  court  to  quash  the 
citation  for  this  defendant  ''because  the  said 

i'udge  has  no  authority  or  jurisdiction  to 
lear  or  determine  said  matter,  or  to  adjudge 
the  defendant  in  contempt  of  court,"  and  on 
the  same  day  filed  an  affidavit  in  the  cause 
demanding  a  change  of  judge,  alleging  that 
the  presiding  judge  of  the  district  was  preju- 
diced against  her,  and  that  she  could  not 
have  a  fair  trial  before  him.  Upon  the  same 
day  she  filed  her  answer  to  the  motion, 
averring  that  she  had  at  no  time  done  oi 
permitted  any  act  to  be  done  in  violation  of 
the  orders  of  the  court  granting  said  injunc- 
tion, and  denying  the  allegati one  of  the  pe- 
tition, and  averred  that  she  did  build  a 
structure  on  the  line  between  lots  20  and  21 ; 
that  it  was  not  intended  as  a  fence,  but  was 
''a  building  to  subserve  a  useful  purpose  in 
the  use  and  enjoyment  of  her  own  property ; 
and  that  it  was  not  built  in  violation  of  the 
orders  of  the  court  made  in  the  injunotion 
order."  Thereupon  Justice  Hainer,  of  the 
fourth  judicial  district,  was  assigned  to  hear 
all  matters  or  causes  pending  in  the  court  of 
the  first  judicial  district,  in  the  absence  of 
the  presiding  jud^e,  and  this  case  was  heard 
upon  the  application  of  the  plaintiff  and  the 
citation  for  alleged  contempt;  and  the  de- 
fendant having  on  the  14th  day  of  July, 
1900,  filed  a  written  objection  to  the  juris 
diction  of  the  judge  at  chambers  to  hear  and 
determine  the  matter,  and  the  motion  then 
being  argued,  the  judge  overruled  said  mo- 
tion and  objection  to  his  jurisdiction  as  a 
judge  in  chambers  to  hear  and  determine 
said  matter.  Thereupon,  the  defendant 
having  demanded  the  right  of  trial  by  jury, 
this  application  was  a1»o  overruled ;  and,  the 
matter  having  then  been  presented  upon  the 
evidence  and  arguments  of  oouii8el,<1^e  court ' 
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further  found  that  the  defendant  had  been 
^ilty  of  a  violation  of  the  temporary  in* 
junctiiMi  in  force  in  the  case,  whereupon  she 
^as  ordered  to  pay  a  fine  of  $1,  together 
vith  the  costs,  and  to  remove  the  structure 
ipon  the  party  line  between  the  lots  in  ques- 
uion  within  three  days,  and  in  default  there- 
of to  be  committed  to  close  custody  until  the 
emoval  is  made.  The  order  appealed  from 
was  not  the  injunction,  but  was  from  the 
order  of  the  jud^  by  which  the  appellant 
was  found  to  be  in  contempt  for  a  disobedi- 
ence of  the  in  junctional  order  of  the  court, 
by  which  she  was  fined  $1  and  costs,  and 
'committed  to  close  custody  until  the  re- 
moval is  made." 

Messrs,  J.  W.  Shartel  and  Cotteral  Sc 
Homer  for  plaintiff  in  error. 

Mr,  Horace  Speed*  in  propria  persona: 

Disobedience  of  a  writ  of  injunction  is 
not  mitigated  by  evidence  that  the  injunc- 
tion was  improvidently  or  erroneously 
granted,  or  irregularly  served. 

10  Enc.  PI.  &  Pr.  p.  1105;  United  States 
V.  AgUr,  62  Fed.  824 ;  United  States  v.  Debs, 
3  Inters.  Com.  Rep.  163,  64  Fed.  724;  Uhl 
V.  frwin,  3  Okla.  388,  41  Pac  376. 

The  temporary  injunction  granted  by 
Chief  Justice  Burford  was  of  the  same  effect 
whether  granted  by  him  as  judge  of  the 
court  or  as  the  court  itself. 

Okla.  SUt.  1893,  §  4138. 

The  spirit,  not  merely  the  letter,  of  an  in- 
junction must  be  obeyed. 

10  Enc.  PI.  &  Pr.  1109;  Craig  v.  Fisher,  2 
Sa^7.  346,  Fed.  Cas.  No.  3,332. 

High,  Inj.  SS  1433,  1434;  Beach,  Inj. 
S  251. 

A  court  or  judge  which  has  allowed  an  in- 
junction or  restraining  order  has  inherent 
power  to  punish  the  defendant  in  a  sum- 
mary way,  without  a  JU17,  for  violation 
thereof. 

10  Enc.  PI.  &  Pr.  p.  1099;  Beach,  Inj.  § 
282;  Re  Debs,  158  U.  S.  604.  39  L.  ed.  1092, 
15  Sup.  Ct.  Rep.  900;  Re  Chiles,  22  Wall. 
159,  sub  nom,  Tettas  v.  White,  22  L.  ed.  819; 
Wells,  F,  d  Co.  V.  Oregon  R.  d  Nav.  Co,  9 
Sawy.  601,  19  Fed.  20;  Atlantic  Want  Pouh 
der  Co.  v.  Dittmar  Powder  Mfg.  Co.  9  Fed. 
316. 

While  the  contempt  remains,  the  court 
will  not  proceed  to  consider  any  question 
as  to  the  merits  of  the  original  order.  The 
contenfpt  must  first  be  purged  before  any 
other  steps  will  be  taken  in  the  case  at  the 
request  of  the  wrongdoer. 

Beach,  Inj.  §  247;  High,  Inj.  §S  1416, 
1417. 

The  erection  of  such  a  fence  as  is  de- 
<9cribed  in  this  case  has  been  held  a  wrong 
for  which  injunction  will  lie,  in  many  cases. 

Flaherty  v.  Moran,  81  Mich.  52,  8  L.  R. 
A.  183,  45  N.  W.  381;  Burke  v.  Smith,  69 
Mich.  380,  37  N.  W.  838 ;  Kirkwood  v.  Fine- 
gan,  96  Mich.  643,  M  N.  W.  467 ;  Peek  v. 
Roe,  110  Mich.  63,  67  N.  W.  1080:  Sankey 
V.  St.  Mary's  Female  Academy,  8  Mont.  266, 
•21  Pae.  23;  Harbison  v.  White,  46  Conn. 
106;  Rideout  v.  Knox,  148  Mass.  372,  2  L, 
R.  A.  81,  19  N.  £.  390;  Rice  v.  Moorehouse, 
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150  Mass.  432,  23  N.  E.  229;  Cke^ley  v. 
King,  74  Me.  164,  43  Am.  Rep.  569;  Lord  v. 
Langdon,  91  Me.  221,  39  Atl.  552;  Weatem 
OranUe  d  Marble  Co.  v.  Knickerbocker^  103 
Cal.  Ill,  37  Pac.  102;  Holmes  v.  Fuller,  G8 
Vt.  207,  34  Atl.  609;  Bassett  v.  Salisbury 
Mfg.  Co.  43  N.  H.  569,  82  Am.  Dec.  179; 
Rurett  V.  Cutis,  50  N.  H.  447,  9  Am.  Rep. 
276;  hetis  v.  Kessler,  54  Ohio  St  73,  40  L 
R.  A.  177,  42  N.  E.  765. 

MoAteOt  J«»  delivered  the  opinion  of  the 
court : 

The  question  raised  is  whether,  under  the 
general  jurisdiction  of  the  district  courts 
and  the  judges  of  the  district  courts  of  this 
territory,  as  given  by  the  oreanic  act,  and 
under  the  various  acts  of  Uie  legislature 
passed  since  that  time,  the  judge  had  the 
authority,  while  sitting  in  chambers  in  the 
exercise  of  the  chancery  jurisdiction,  to  en- 
force obedience  to  the  orders  so  passed  by 
him,  and  to  punish  the  violation  thereof. 
Bv  the  organic  act  ''to  organize  the  territoiy 
of  Oklahoma"  it  was  by  §  9  provided  "that 
the  judicial  power  of  said  territory  shall  be 
vested  in  a  supreme  court,  district  courts, 
probate  courts  and  justices  of  the  peace, 
.  .  .  and  said  supreme  and  diittrict 
courts,  respectively,  shall  possess  chancery, 
aa  well  as  common-law,  iurisdiction,  and  au- 
thority for  redress  of  all  wrongs  committed 
against  the  Constitution  or  laws  of  the 
United  States  or  of  the  territory  affecting 

Grsomi  or  property;"  and  by  S  4  that  "the 
jislative  power  and  authority  of  said  ter- 
ritorv  shall  be  vested  in  the  governor  and 
legislative  assembly;"  and  by  S  6  "that  the 
legislative  power  of  the  terriiory  shall  ex- 
tend to  all  rightful  subjects  of  legislation, 
not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States.  .  .  ."  There- 
after by  the  legislative  authority  of  the  ter- 
ritory so  authorized  it  was  provided  (Code 
Civ.  Proc.  [Stat.  1803]  %  4129)  that: 
"(4129)  251.  The  injunction  may  be 
granted  at  the  time  of  commencing  the  ac 
tion,  or  at  any  time  afterwards,  before  Judg- 
ment by  the  district  court,  or  the  judge 
thereof,  or,  in  his  absence  from  the  county, 
by  the  probate  judge,  upon  its  appearing 
satisfactorily  to  the  court  or  judge,  by  the 
affidavit  of  the  plaintiff  or  his  agent,  that 
the  plaintiff  is  entitled  thereto.*'  Anti  b\ 
the  legislature  of  1895  it  was  enacted  (Sees. 
Laws  1895,  p.  01) : 

*'Sec.  1.    Contempts  of  court  shall  be  di 
vided  into  direct  and    indirect    contempt  a. 
Direct  contempts  shall  consist  of  disorder  I  > 
or  insolent  behavior  committed  during  the 
session  of  the  court,   and    in  its  immelintr 
view  and  presence,  and  of  the  unlawful  am' 
wilful  refusal  of  any  person  to  be  sworn  nn 
a  witness,  and  the    refusal  to  answer    an> 
legal  or  proper  question ;  and  any  breach  of 
the  peace,  noise,  or  diHturbance.  so  ne;ir  tr 
it  as  to  interrupt  its  proceedings,  shall  b 
deemed  direct  contempt  of  court,  and  mnjr  h* 
summarily  punished  as  hereinafter  providei' 
for.     Indirect  contempts  of  court  shall  con 
sist  of  wilful  disobedience  of  any  process  o 
order  lawfully  issued  or  made  by  courts  re- 
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sistance  wilfully  offered  by  any  person  to 
the  execution  of  a  lawful  order  or  process 
of  a  court. 

"Sec.  2.  Punishment  for  contempt  shall  be 
by  fine  or  imprisonment,  or  both,  at  the  dis- 
cretion of  the  court;  but  the  fine  in  no  case 
shall  exceed  $50,  or  the  imprisonment  a 
longer  term  than  ten  days  in  the  county 
iail:  provided,  that  when  any  person  shall 
be  imprisoned  for  the  nonpayment  of  a  fine, 
he  shall  be  discharged  at  the  expiration  of 
thirty  days.  Indirect  contempts  shall  be 
bhown  to  the  court  by  an  information  stat- 
ing the  acts  constituting  the  contempt,  and 
the  facts  may  be  shown  either  by  affidavit  or 
testimony  of  witnesses,  as  the  court  may  di- 
rect. 

"Sec  3.  In  all  cases  of  indirect  contempt 
the  party  charged  with  contempt  shall  be 
notified  in  writing  of  the  accusation,  and 
have  a  reasonable  time  for  defense;  and  the 
party  so  charged  shall,  upon  demand,  have  a 
change  of  judge  or  venue,  and  a  trial  by 

ju>7- 

It  is  now  contended  that  the  authority  of 

the  di«itriet  oourt  or  the  judge  thereof  to 
grant  an  injunctiofi   before  judgment,   and 
to  punish  for  the  disobedience  thereof  as  a 
contempt  by  the  court  or  jtidge,  is  derived 
from  the  act  of  the  legislature  of  1893,  and 
that  the  power  of  the  courts  and  judges  to 
enforce  their  orders,  and  to  punish  for  a  din- 
obedienoe  of  the  orders  of  court  granted  in 
proceedings  in  court,  or  of  orders  made  in 
proper  cases   by  the   judge  in  chamlers,  Is 
modified,  lessened,  or  destroyed  by  the  pro- 
visions of  the  Statutes  of  1895,  which  pro- 
vide that  direct    contempts   of  a  court  are 
those  only  which  are  committed  during  the 
session  of  the  court,  and  in  its  immediate 
view  and    presence,    and  the  unlawful    and 
wilful  refusal  of  any  person  to  be  sworn  os 
a  witness,  to  answer  proper  questions,  and 
breaches  of  the  peace  in  the  pres'tni*e  of  the 
court,  and  that  indirect  contempts  of  court 
shall  consist  of  wilful  disobedience  of  any 
process  or  order  lawfully  issued  or  made  by 
court, — resistance    wilfully   offered    by    any 
person   to  the  execution  of  a  lawful  order 
or  process  of  a  court, — and  that  punishments 
for  contempt  shall  be  by  fine  or  imprison- 
ment, at  the  discretion  of  the  court,  but  that 
the  fine  shall  in  no  case  excee<l  $.50.  and  that 
the  imprisonment  shall  not  last  longer  than 
ten  days    in  the  county    jail,  and  that  the 
psrty    HO  charged    with    contempt   of  court 
^hall  upon  demand  have  a  change  of  judge 
or  venue  and  a  trial  by  jury.    The  conten- 
tion, if  correct  and  effective,  would  destroy 
the  power  of  the  courts  to  enforce  their  or- 
ders, except  so  far  as  an  enforoement  or  pun- 
iflhment    of  the    order    would    exi.<«t,  which 
diould  not  exceed  a  fine  of  $50  or  an  impris- 
«>nment  in  the  county  jail  of  not  longer  than 
ten  days.     It  would,  if  the  contempt  of  court 
vere   an    "indirect"    contempt,   entitle    the 
oarty  resiHting  the  order  of  the  court  to  have 
I  change  of  judge  or  of  venue,  or  of  both,  and 
t  would    also  give  to   him  a  trial  by  jury. 
\nd.  if  the  contention  is  effective  and  can 
he  sustained,  it  would  destroy  and  obliterate 
Lhe  power  of  the  judges  of  the  court  while 
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mtting  in  chambers  to  enforce  compliance 
with  the  orders  thus  made,  or  to  punish  for 
contempt  at  al],  whether  direct  or  indirect. 
It  is  difficult  to  foresee  the  entire  conse- 
quences if  this  were  the  law.  It  is  a  com- 
mon case  in  the  various  districts  of  the  tiir- 
rilory,  m  divorce  proceeding  brought  by  the 
wife,  that  the  judge  in  chambers  shall  grant, 
upon  a  proper  showing,  an  order  restraining 
the  defendant  husband  from  conveying  away 
his  real  estate  or  of  disposing  of  his  personal 
property  until  ihe  pending  oaae  shall  be 
neard  upon  the  merits,  ouch  orders  are 
conceded  to  be  within  the  chancery  jurisdic- 
tion of  a  judge  at  chambers.  The  exertion 
of  this  authority  frequently  constitutes  the 
only  relief  for  an  abandoned  or  abused  wife, 
and  the  enforcement  of  such  orders  by  fine 
and  imprisonment,  or  the  apprehension  of 
such  enforcement,  frequently  constitutes  the 
only  assurance  of  ultimate  protection.  Such 
orders  frequently  cover  and  include  property 
amounting  to  many  hundreds  or  thousands 
of  dollars.  If  it  now  should  be  found  that 
the  judge  has  no  power  to  enforce  his  order 
at  all,  or  to  punish  for  contempt,  and  that 
the  court  has  no  power  to  punish  beyond  a 
fine  of  $50  and  imprisonment  not  exceeding 
a  longer  period  than  ten  days  in  the  countv 
jail,  and  that  a  change  of  judge  may  be  had, 
and  a  chance  of  venue  from  the  county,  and 
that  a  trial  by  jury  may  be  had,  to  deter- 
mine whether  the  recalcitrant  party  is  in 
contempt  at  all  or  not,  it  will  be  admitted 
by  the  bar,  acquainted  with  the  law's  delays, 
that  the  power  to  puni^  for  couitempt, 
either  direct  or  indirect^  being  destroyed  in 
the  judge,  will  be  to  a  great  extent  destroyed 
also  in  the  court,  and  rendered  valueless. 
If  the  eontention  now  sought  for  by  the 
plaintiff  in  error  could  be  sustained,  it 
would  go  to  the  extent  that  the  court,  in 
equitable  proceedings,  after  a  full  hearing 
and  a  final  determination  and  judgment 
upon  the  merits,  is  without  the  power  to  en- 
force its  judgment  by  the  imposition  of  a 
pecuniary  penalty  or  imprisonment^  and 
that,  in  the  endeavor  to  enforce  its  judg- 
ment by  proceedings  in  contempt,  it  would 
be  subject  to  have  its  final  judgment  brought 
into  review  in  the  contempt  proceedings 
upon  a  change  of  judge  or  of  venue,  to  a 
completely  new  jurisdiction,  and  to  a  trial 
by  jury,  in  which  the  merits  of  the  final 
order  which  has  been  made  by  the  court  in 
the  proceeding  should  again  be  reviewed,  in- 
cluding the  question  whether  there  was  any 
merit  or  right  or  authority  of  the  court  in 
the  equitable  proceeding  in  which  the  judg- 
ment had  been  rendered  or  the  order  made ; 
and  the  equitable  jurisdiction  of  the  district 
court  upon  matters  finally  determined  would 
thus  be  subject  to  be  again  brought  in  ques- 
tion by  another  judge  in  another  venue,  and 
by  a  jury, — a  thing  unheard  of  in  the  chan- 
cery junsidiction.  If  such  a  state  of  things 
could  be,  it  could  but  result  in  the  degrada- 
tion of  courts,  and  to  make  them  truly  the 
subjects  of  contempt.  If,  in  the  progress  oi 
steps  tending  to  demolish  the  equitable  ju- 
riadictioD  of  the  district  courts  and  judges, 
the  point  should  now  in  this  oase  be  remihed, 
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and  it  now  be  held,  that  neither  the  courts 
nor  the  judges  have  authority  or  jurisdic- 
tion to  enforce  the  orders  which  it  is  their 
duty  to  make,  but  that  the  proceedings  in 
contempt  requisite  to  enforce  such  orders 
are  to  be  subjected  to  trial  by  jury,  removed 
to  another  county,  and  tried  before  another 
judge,  there  is  no  reason  why  an  act  of  the 
legislature  may  not  also  be  passed,  and  held 
to  be  just  9B  effective,  which  would  umder- 
take  to  submit  the  contempt  proceedings  to 
the  jurisdiction  of  a  justice  of  the  peace, 
either  in  the  county  where  the  violation  of 
the  court's  orders  occurred,  or  in  some  other 
county;  and  in  ths/t  event  tbe  immense  and 
beneficent  jurisdiction  in  chancery,  the  re- 
sult of  the  labors  of  Nottingham,  Hard- 
wicke,  Thurlow,  and  Eldon,  and  oUiers  of 
the  great  English  Chancellors  who  have  so 
largely  enunciated  tliis  jurisdiction,  and  of 
the  equally  eminent  judges  of  our  own  Su- 
preme Court,  from  Chief  Justice  Marshall 
to  our  own  day,  who  have  joined  in  its  con- 
firmation, would  be  subjected  to  the  su- 
premacy of  justices  of  the  peace,  vrith  their 
juries.  No  reputable  lawyer  would  consent 
to  occupy  the  bench  in  such  a  conditicm  of 
things,  and  this  court  would,  if  it  could 
abide  such  a  contention  and  prospect,  be  in- 
strumental in  destroying  the  chancery  ju- 
risdiction which  they  were  appointed  to  up- 
hold. But  such  is  not  the  law.  The  equi- 
table jurisdiction  of  the  courts  and  judges 
is  noty  perhaps,  as  generally  apprehended  at 
large,  but  is  well  understood  by  the  enlight- 
ened knowledge  of  the  bar,  and  is  capable  of 
as  succinct  and  definite  ascertainment  as  is 
the  right  of  trial  by  jury  at  'the  common 
law. 

The  development  of  the  common  law  was 
first  in  order  of  time,  but,  as  society  de- 
veloped and  its  business  and  interests  be- 
came complicated,  the  necessity  arose  for 
jurisdiction  in  injunction,  in  mandamus,  in 
actions  to  quiet  title  to  real  property,  and 
in  other  branches  of  the  equitable  jurisdic- 
tion, in  which  a  Jury  and  proceedings  at 
common  law  were  not  effective  to  obtain  the 
relief  sought  for,  and  the  equitable  juris- 
diction arose.  It  has  now  existed  for  cen- 
turies in  England  and  America,  and  the 
equitable  jurisdiction  of  the  courts  and 
judges  of  the  count  it  is  as  much  that  "due 
process  of  law"  which  is  guaranteed  to  every 
citizen  of  this  country  as  a  protection  of  his 
life,  liberty,  and  property,  as  is  the  right 
of  trial  by  jury  in  cases  at  common  law; 
and  the  equitable  jurisdiction  and  the  right 
of  the  people  to  have  their  equitable  rights 
determined  by  the  courts  and  judges  in 
equity  according  to  the  established  methods 
of  the  chancery  jurisdiction,  as  is  the  right 
of  trial  by  jury.  And  this  jurisdiction, 
known  and  guaranteed  l^  the  Constitution 
of  the  United  S^attee  es  "due  process  of 
law,"  was  by  the  organic  act  reposed  in  the 
"supreme  and  district  courts,  respectively," 
which  it  was  there  said  "  shall  possess  chan- 
cery, as  well  as  common-law,  jurisdiction, 
and  authority  for  the  redress  of  all  wrongs 
committed  asainst  the  Constitution  or  laws 
of  the  United  States  or  of  the  territory,,  af- 
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fecting  persons  or  property."  Broum  v. 
Buck,  75  Mich.  274,  5  L.  R,  A.  226,  42  N.  W. 
827.  Interests  as  great  and  important,  if 
not  greater  and  more  important,  involving 
the  rigbto  of  persons  and  property,  and 
their  adequate  protection,  now  depend  upon 
the  equitable  jurisdiction  of  the  courts  and 
judges,  than  at  common  law;  and  it  is  due 
to  the  citizenship  of  the  country  that  the 
courts  should  preserve  this  jurisdiction  in 
its  integrity  from  improvident  legislation, 
recklessly  tending  to  dissipate  and  destroy 
it.  In  its  exercise,  as  now  known  and  un- 
derstood for  ages  past,  it  is  as  sacred  a  priv- 
ilege and  liberty,  and  stands  upon  the  same 
firm  footing,  ad  the  various  muniments  and 
privilege  and  rights  of  the  c<»nmon  law,  iu- 
cluding  that  of  trial  by  jury.  And  it  would 
tend  to  the  destruction  of  these  privileges 
and  rights  if  the  contention  of  the  plaintiff 
in  error  should  no>w  be  sustained,  and  an  in- 
junctional  order  of  the  court  granted  upon 
authority  conceded  to  exist, — conceded  not 
only  by  the  grant  of  general  chancery  juris- 
diction  by  the  organic  act,  but  aJso  enunci- 
ated in  the  sections  of  the  statute  of  1893  it- 
self, hereinbefore  recited, — if  the  judge  of 
the  court,  having  the  parties  before  him, 
and  having  jurisdiction  to  grant  the  order 
made  in  this  case,  could  not  now  enforce  it 
otherwise  than  by  conceding  to  the  disaf- 
fected party  a  trial  by  jury  before  another 
judge,  and  perhaps  in  another  county,  upon 
the  question  as  to  whether  he  had  jurisdic- 
tion to  grant  the  order,  whether  he  did  cor- 
rectly grant  it,  and  whether  it  ought  ndyr  to 
be  enforced,  which  would  of  necessity  con- 
stitute the  main  point  of  inquiry  in  any 
proceeding  to  determine  whether  a  contempt 
has  been  committed  or  not.  The  exercise  of 
his  authority,  so  necessary  to  carry  into  ef- 
fect the  decrees  and  to  vindicate  the  author- 
ity of  the  court,  has  existed  for  a  period 
whereof  the  memory  of  man  runneth  not  to 
the  contrary ;  is,  no  doubt,  contemporaneous 
with  the  ori^n  of  the  common  law  and  the 
chancery  jurisdiction  themselves;  became  a 
part  of  the  English  common  law  for  a  period 
so  long  prior  to  the  Fourth  of  July,  1776, 
that  its  origin  can  neither  now  be,  nor  could 
at  that  time  have  been,  determined;  and 
was  ingrafted  in  its  entirety  upon  our  sys- 
tem of  jurisprudence  prior  to  and  at  the 
time  of  our  separation  from  the  mother 
country.  It  was  said  by  Chief  Justice  Wil- 
mot,  as  cited  in  Carter  v.  Com,  96  Va.  791, 
45  L.  R.  A.  310,  32  S.  E.  780,  that  *'the 
po>wer  which  the  courts  in  Wetsrtminster 
Hall  have  of  vindicating  their  own  author- 
ity is  coeval  with  their  first  foundation  and 
institution.  It  is  a  necessary  incident  to 
every  court  of  jufltioe,  whether  of  record  or 
not,  to  fine  and  imprison  for  a  contempt 
acted  in  the  face  of  the  court;  and  the  issu- 
ing of  attachments  by  the  supreme  court  of 
justice  in  Westminster  Hall  for  coorbempt-' 
out  of  court  stands  on  the  same  immemorial 
usage  which  supports  the  whole  fabric  of 
the  common  law.  It  is  as  much  the  lea 
terree,  and  within  the  exception  of  Magnr 
Chnrta,  as  the  issuing  of  any  other  legal 
process  whatsoever.  I  have  examined  very 
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carefully  to  see  if  I  could  find  out  any  ves- 
tiges of  its  introduction,  but  can  find  none. 
It  is  as  ancient  as  any  other  part  of  the 
common  law.  There  is  no  priority  or  pos- 
teriority to  be  found  about  iU  It  cannot, 
the^efore,  be  said  to  invade  the  common  law. 
It  acts  in  alliance  and  friendly  conjunction 
with  every  other  provision  which  the  wis- 
dom of  our  ancestors  has  established  for  the 
general  good  of  society.  Truth  compels  me 
to  say  that  the  mode  of  proceeding  by  at- 
tachment stands  upon  the  very  same  foun- 
dation as  trial  by  jury.  It  is  a  constitu- 
tional remedy  in  particular  cases,  and  the 
judges  in  those  cases  are  as  much  bound  to 
give  an  activity  to  this  part  of  the  law  as 
to  any  other."  3  Campbell's  Lives  of  Chief 
Justices,  p.  153.  Since,  therefore,  these 
courts  have  derived  their  jurisdiction  from 
the  provision  of  the  oreanic  act,  they  must 
necessarily  be  possessed,  and  are  possessed, 
of  such  powers  as  existed  in  the  courts  and 
judges  exercising  chancery  jurisdiction  at 
the  time  of  the  enactment  of  the  Constitu- 
tion of  the  United  States,  which  were  neces- 
sary for  the  enforcement  of  their  orders,  for 
the  protection  of  the  rights  which  they  were 
required  to  pass  upon,  and  for  the  complete 
and  efficient  exercise  of  that  jurisdiction. 
These  powers  are  inherent,  not  depending 
upon  any  express  description,  but  existing 
in  the  courts  themselves  for  the  protection 
of  the  rights  oi  parties  coming  before  them 
in  the  exercise  of  the  jurisdiction  of  the 
court,  for  the  preservation  of  the  rights 
therein  duly  submitted  to  them,  and  for  the 
enforcement  of  their  orders,  in  order  that 
the  usefulness  of  the  court,  or  of  the  judge 
exercising  the  chancery  jurisdiction,  ahould 
not  fail,  but  should  be  effective,  as  well  as 
also  to  vindicate  the  court  from  disrespect 
shown  to  it  or  its  orders,  or,  «a  it  was  said  in 
Heapublica  v.  Ostcald,  1  Dall.  329,  1  L.  ed. 
160,  by  Chief  Justice  M*Kean:  "Kot  only 
my  brethren  and  myself,  but  likewise  all 
the  judges  of  England,  think  that  without 
this  power  no  court  could  possibly  exist, — 
nay,  that  no  contempt  could,  indeed,  be  com- 
mitted aj^ainst  us,  we  should  be  so  truly 
contemptible.  The  law  upon  the  subject  is 
of  immemorial  antiquity,  and  there  is  not 
any  period  when  it  can  be  said  to  have 
ceasea  or  discontinued."  It  was  said  in  Re 
Deb8y  158  U.  S.  594,  39  L.  ed.  1106,  15  Sup. 
Ct  Rep.  910  (Brewer,  J.),  that  "the  power 
of  a  court  to  make  an  order  carries'  with  it 
the  equal  power  to  punish  for  a  disobedi- 
ence of  that  order,  and  the  inquiry  as  to  the 
question  of  disobedience  has  been,  from  time 
immemorial,  the  special  function  of  the 
court.  And  this  is  no  technical  rule.  In 
order  that  the  court  may  compel  obedience 
to  its  orders,  it  must  have  the  right  to  in- 
'luire  whether  there  has  been  any  disobedi- 
ence thereof.  To  submit  4die  queetion  of 
iisobedience  to  another  tribunal,  be  it  a 
jury  or  another  court,  would  operate  to  de- 
orive  the  proceeding  of  half  its  efficiency." 
And  in  passing  upon  that  case,  which  waA 
i^eed  to  by  the  whole  oourt»  the  court 
idopted  the  declarfttion  made  in  Watson  v. 
Williams,  36  Miss.  331,  341,  in  which  it  wtA 
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declared  ibai  "the  power  to  fine  and  im- 
prison  for  oontempt,  from  the  earliest  his- 
toi7  of  jarisprudence,  has  been  regarded  as 
a  necessary  incident  and  attribute  of  a 
coart»  without  which  it  could  no  more  exist 
than  without  a  judge.  It  is  a  power  inher- 
ent in  all  courts  of  record,  and  coexisting 
with  them  by  the  wise  provisions  of  the 
common  law.  A  court  without  the  power 
effectually  to  protect  itself  against  the  as- 
saults of  the  lawless,  or  to  enforce  its 
orders,  judgments,  or  decrees  against  the 
recusant  parties  before  it,  would  be  a  dis- 
grace to  the  legislation,  and  a  stigma  upon 
the  age  which  invented  it."  And  in  the 
same  case  the  Supreme  Court  of  the  United 
States  likewise  unanimously  adopted  the 
declaration  made  in  Carticright's  Case,  114 
Mass.  230,  238,  that  "the  summary  power 
to  commit  and  punish  for  contempts  tending 
to  obstruct  or  degrade  the  administration 
of  justice  is  inherent  in  courts  of  chancery 
and  other  superior  courts,  as  essential  to 
the  execution  of  their  powers  and  to  the 
maintenance  of  their  authority,  and  is  a 
part  of  the  law  of  the  land,  within  the 
meaning  of  Magna  Charta,  and  of  the  12th 
article  of  our  Declaration  of  Rights." 

It  cannot  be  conceded  that  the  right  to 
punish  a  contempt  may  be  turned  over  by 
the  legislature  to  a  separate  tribunal.  It 
wa^  said  by  the  Supreme  Court  of  the 
United  States  in  Eilenbecker  v.  Plymouth 
County  Diet,  Ct.  134  U.  S.  36,  33  L.  ed. 
803,  10  Sup.  Ct.  Rep.  426,  that,  "if  it  has 
ever  been  understood  that  proceedings  ac- 
cordiog  to  the  common  law  for  contempt  of 
court  have  been  subject  to  the  right  of  trial 
by  jury,  we  have  been  unable  to  find  any 
instance  of  it."  And  in  Interstate  Com- 
merce Commission  v.  Brimson^  154  U.  S. 
447,  448,  38  L.  ed.  1047,  14  Sup.  Ot.  Rep. 
1125,  it  was  again  said  that  "surely  it  can- 
not be  supposed  that  the  question  of  con- 
tempt of  the  authority  of  a  court  of  the 
United  States,  committed  by  a  disobedience 
of  its  orders,  is  triable,  of  right,  by  a  jury." 
Tt  was  said  by  Blackstone,  as  quoted  in 
158  U.  S.  595,  that  the  sole  adjudication  in 
contempts  belongs  to  each  respective  court. 
The  legislature  itself  and  the  powers  with 
which  it  is  vested  have  been  created  by  the 
same  organic  act  as  that  which  created,  or- 
ganized, and  prescribed  the  jurisdiction  of 
these  courts.  The  courts  and  the  legisla- 
ture are  of  coequal  origin.  Neither  may 
interfere  with  the  proper  sphere  of  the 
other.  The  legislature  and  its  acts,  within 
their  proper  sphere,  are  entitled  to  the  sup- 
port of  the  courts.  The  courts,  when  exer- 
cising their  authority  as  prescribed  by  the 
organic  act,  and  in  the  exercise  of  that  in- 
herent power  which  is  necessary  to  their 
preservation,  to  the  enforcement  of  the 
rights  which  they  are  compelled  to  pasn 
upon,  and  of  the  preservation  of  their  dig- 
nity and  the  respect'  which  they  are  en- 
titled to,  have  also  a  right  to  the  considera- 
tion of  the  legislature;  and  these  mutual 
relations  of  respect  and  mutual  efforts  of 
prmervation  will,  no  doubt,  always  exist 
when  their  proper  relations,  and  the  neces- 
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sity  for  their  individual  existence  and  the 
authority  of  each,  are  properly  understood. 
The  same  reasoning  which  is  applicable  to 
the  courts  is  applicable  likewise  to  the 
judges  of  those  courts  while  sitting  in 
chambers.  It  was  said  in  2  Dan.  Ch.  PI.  & 
Pr.  (0th  ed.)  p.  1323,  tha.t  "^the  judges,  when 
sitting  in  chambers,  have  the  same  power 
and  jurisdiction  in  respect  to  the  business 
to  be  brought  before  them  as  if  they  were 
respectively  sitting  in  open  court."  it  was 
the  uniform  practice  in  chancery  that  the 
judges  in  chambers  were  possessed  of  the 
authority  to  make  orders  similar  to  tlie  in- 
junctional  order  which  was  passed  in  the 
present  case,  and  the  same  power  which  ex- 
ists in  courts  for  the  enforcement  of  the 
orders  which  are  made  by  them  exists  also 
in  the  judge  when  sitting  at  chambers,  with 
relation  to  the  enforcement  of  rights  which 
are  properly  the  subject  of  the  orders  made 
by  him  while  sitting  in  that  manner.  The 
sUtute  (Stat.  1893,  §S  4129,  4137),  by 
which  the  legislature  undertook  to  "grant" 
to  the  district  court  or  judge  the  power  to 
grant  injunctional  orders  by  the  judge  in 
chambers,  and  to  enforce  them  by  act  of 
the  court,  was  the  enunciation  and  declara- 
tion b^  the  legislature  of  the  authority  and 
jurisdiction  of  these  courts  and  judses  as 
they  existed  after  their  creation  by  the  act 
of  Congress  known  as  the  "Organic  Act." 
And  while  the  authority  to  grant  such  or- 
ders in  chambers  is  inherent  in  the  courts 
and  judges  under  the  act  of  Congress,  the 
enunciation  thereof  also  still  standing  upon 
the  statute  books  of  the  territory,  the  power 
to  enforce  obedience  to  the  orders  so  made 
exists  to  the  same  extent  with  the  author- 
ity itself.  It  was  said  in  Carter  v.  Com, 
96  Va.  791,  45  L.  R.  A.  310,  32  S.  E.  780, 
that  "whoever,  therefore,  belongs  to  either 
one  of  these  great  departments  is  an  agent 
and  servant  of  a  common  master;  and  each 
and  all  represent  a  part  of  the  sovereignty 
of  the  state,  so  long  as  they  move  within 
the  appropriate  spheres  prescribed  to  them 
by  the  organic  law.  A  court  and  the  judge 
thereof  is  as  much  an  agent  and  servant  of 
the  people  as  any  other  oflicer  of  govern- 
ment, and  he  is  bound  by  the  duty  and  ob- 
,  ligation  which  he  owes  to  the  commonwealth 
to  cherish,  defend,  and  transmit  unimpaired 
to  his  successor  the  office  with  which  the 
commonwealth  has  seen  fit  to  honor  hinu 
A  judge,  therefore,  in  vindicating  the  dig- 
nity and  authority  of  the  court  over  which  he 
presides,  is  disdiarging  a  solemn  duty  owed 
m  his  official  character,  and  is  not  engaged 
in  a  personal  and  private  controversy." 
Other  authorities  upon  which  the^^  views  are 
based  are :  Burke  v.  Territory,  2  Okla.  499,  37 
Pac.  829 ;  Ex  parte  Robinson,  19  Wall.  505, 
22  L.  ed.  205 ;  Broum  v.  Buck,  75  Mich.  274, 
<m&  nom.  Broun  v.  Kalamazoo  County  Cir- 
cuit Judge,  6  L.  R.  A.  226,  42  N.  W.  827 
(Chief  Justice  Campbell)  ;  Hale  v.  State,  55 
Ohio  St.  210,  36  L.  R.  A.  254,  46  N.  E.  109; 
Rw  parte  Sweeney,  18  Nev.  74,  1  Pac.  381; 
Brown  v.  People,  19  111.  614;  Bradley  v. 
State  ex  rel.  Solicitor  General,  111  Ga.  168, 
*50  L.  R.  A.  691,  36  S.  E.  630. 
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II  is  contended  that  no  temporary  injunc- 
tion ought  to  have  been  granted,  and  that 
when  granted  it  should  have  been  dissolved 
on  motion  of  the  defendant,  because  the  pe- 
tition did  not  state  facts  sufficient  under 
the  law  to  entitle  the  plaintiff  thereto.  The 
judge  before  whom  the  matter  was  heard 
had  jurisdiction  of  the  subject-matter.  Ii 
is  no  defense  to  a  violation  of  the  order  to 
say  that,  either  upon  the  pleading  or  the 
evidence,  the  order  was  erroneously  grantckl, 
That  was  a  proper  matter  for  appeal,  and 
until  it  was  set  aside  upon  rehearing  or 


upon  appeal  it  was  entitled  to  implieit  obe- 
dience.   High,  Inj.  1417. 

The  judge  in  chambers  below  found  that 
the  injunction  was  violated,  and  that  it 
constituted  a  contempt  of  the  jurisdiction 
from  which  it  issued,  and  the  cause  will 
therefore  be  remanded  to  the  judge  in  diam- 
bers  below  to  be  proceeded  with  accordingly. 


All  the  Justices  concur,  except 
J.,  who  presided  below,  not  sitting,  and 
Bvrf  ord,  Ch.  J.,  who  concurs  in  the  result, 
but  not  in  the  reasons  or  law  stated  in 
opinion. 


PENNSYLVANIA  SUPREME  COURT. 


FRANKLIN   FIRE   INSURANCE   COM- 
PANY, Appt,, 

V. 

Thomas  BRADFORD. 
(201  Pa.  82.) 

!•  An  iasnranee  company  Is  liable 
vpon  a  policy  properly  ■Iffacd  and 
delivered  by  a  ■nbaerent  of  Us  duly  au- 
thorised  agent*  although  It  has  expressly  for- 
bidden the  agent  to  Insure  the  property  cov- 
ered by  the  policy,  and  the  agent  has  no 
knowledge  that  the  policy  has  been  written 
and  the  premium  collected. 

S.  An  InMvrance  avent  Is  bound  to  re- 
imburse his  principal  for  money  paid 
OD  a  policy  latued  against  Its  express  orders, 
althougb  it  was  issued  by  s  subagent  without 
his  knowledge,  where  the  subagent  was  ap- 
pointed by  him  and  given  access  to  the  blank 
policies  and  authority  to  write  insurance. 

(November  8,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Beaver 
County  in  favor  of  defendant  in  an  action 
brought  to  hold  defendant  liable  for  the 
amount  which  plaintiff  had  been  comp<»lled 
to  pay  upon  a  policy  of  fire  insurance  issued 
against  its  orders.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Henry  Hloe,  Wlnfleld  S. 
Moore,  Alfred  S«  Moore,  and  Asneiv 
Hioo,  for  appellant: 

Hoyt  was  authorized  by  Bradford  to  act 
for  him  in  his  insurance  business,  having 
full  authority  to  solicit  insurance,  quote 
rates,  collect  premiums,  deliver  policies,  and 
make  reports  of  the  business  to  the  com- 
pany ;  and  he  did  these  things  for  Bradford, 
regularly  and  continuously,  as  matters 
within  the  scope  of  his  employment. 

The  policy  delivered  by  Hoyt  was  binding 
upon  the  company. 

Stcan  v.  Wateriown  F,  Ins.  Co,  96  Pa.  41 ; 


■ 

McQonigle  t.  Susquehanna  Mui,  F.  Ins.  Co, 
108  Pa.  1,  31  Atl.  868;  Bodine  t.  Ewchangs 
F,  Ins.  Co.  51  N.  Y.  117;  10  Am.  Rep.  506; 
Massachusetts  L.  Ins.  Co.  t.  Bshelman,  30 
Ohio  St.  047 ;  Clark  v.  Olens  Falls  Ins.  Co. 
21  N.  Y.  Week.  Dig.  197. 

The  act  of  Hoyt  in  delivering  the  policy 
to  Mayer  under  the  facts  of  this  case  is  to 
be  taken  as  the  act  of  Bradford  himself, 
and  hence,  if  the  policy  was  issued  in  vio- 
lation of  his  duty  as  the  agent  of  the  eom- 
pany,  and  loss  was  sustained  by  the  com- 
pany by  reason  thereof,  he  would  be  liable. 

titcan  y.  Watertown  F.  Ins.  Co.  96  Pa.  41 ; 
Bodine  v.  Exchange  F.  Ins.  Co.  51  N.  Y.  117, 
10  Am.  Rep.  566;  Massachusetts  L.  Ins.  Co. 
V.  Eshelman,  30  Ohio  St.  647. 

In  a  case  like  this  the  principal  is  re- 
sponsible, not  only  for  the  negligent, .  but 
also  for  the  tortious  or  fraudulent,  acts  of 
the  agent  or  employe. 

Philadelphia  d  R.  R.  Co.  ▼.  Derby,  14 
How.  468,  14  L.  ed.  502;  Warren-Seharf 
Asphalt  Paving  Co.  t.  Commercial  Nat. 
Bank,  38  C.  C.  A.  108,  97  Fed.  181;  Bank 
of  Palo  Alio  V.  Pacific  Postal  Teleg.  CabU 
Co.  103  Fed.  841. 

Messrs.  Jolin  M.  Buobanaii  and  IXTil- 
liam  A.  MoConnel,  for  appellee: 

The  tort  or  wrongful  act  was  that  of 
Hoyt,  not  Bradford.  Bradford  is  not,  then, 
responsible  in  this  action. 

Bradford  v.  Hanover  F.  Ins.  Co.  49  L.  R. 
A.  630,  43  C,  C.  A.  310,  102  Fed.  48. 

The  principal  is  civilly  responsible  for 
some,  but  not  for  all,  acts  of  his  agent.  This 
responsibility  extends  to  the  tortious  acts 
of  the  agent,  but  only  where  they  are  com- 
mitted for  the  principal's  purposes  and  by 
nis  authority,  either  actual  or  apparent,  or 
where  he  ratifies  them,  or  accepts  and  re- 
tains some  benefit  from  them. 

Flower  v.  Pennsylvania  R.  Co.  69  Pa.  210, 
8  Am.  Rep.  251;  Towanda  Coal  Co.  t.  Bee- 
man,  86  Pa.  418;  Brunner  v.  American  Teleg. 


Note. — For  a  case  In  this  series  similar  In  Its 
facts  to  the  above,  but  holding  that  an  insur- 
ance agent  Is  not  liable  to  the  company  for  the 
act  of  his  subagent,  see  Bradford  v.  Hanover 
F.  Ins.  Co.  (C.  C.  App.  Sd  C.)  49  L.  R.  A.  530. 

As  to  power  of  clerk  of  Insurance  agent  to 
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bind  company,  see  Arff  v.  Star  P.  Ina  Co.  (N. 
V.)  10  L.  R.  A.  609.  and  note;  Steele  v.  German 
Ins.  Co.  (Micb.)  18  L.  R.  A.  85;  and  W.  B. 
Goode  &  Co.  V.  Georgia  Home  Ina  Co.  (Va.> 
30  L.  R.  A.  842. 


IfOL 


Fbanklin  FfRB  IsB.  Co.  T.  Bradvorii, 


400 


4  TelepK  Co.  151  Pa.  447,  25  AU.  29;  Bower 
T.  UMch,  166  Pa.  412,  27  AU.  37. 


J.,  delivered    the    opinion    of  the 
eonrt: 

The  defendant,  Thomas  Bradford,  waa  a 
duly  appointed  agent  of  the  Franklin  Fire 
Insuranco  Company  at  New  Brighton,  Penn- 
sylvania, with  authority  to  effect  insurance, 
oounteroign,  issue,  and  renew  policlea  signed 
by  the  pieeident  and  attested  by  the  secre- 
tary at  the  office  of  the  company  in  Phila- 
delphia, to  fix  premium  rates,  receive  monpy, 
and  in  general  to  attend  to  all  the  business 
of  the  company  at  New  Brighton  and  the 
neighboring  region,  subject,  however,  to  the 
rules,  regulations,  and  such  instructions  as 
might  from  time  to  time  be  given  him  by 
the  gciieral  officers  of  the  company.  The  ap- 
pointment was  made  in  1887,  and  Bradford 
continued  to  act  under  it  until  January  1, 
1807.  By  their  terms  policies  had  no  foroe 
until  countersigned  by  Bradford,  the  local 
agent.  During  his  agency  Bradford  em- 
ployed a  subagent, — one  Hoyt, — who  was 
^ven  by  him  general  charge  of  Bradford's 
insurance  business,  and  had  access  to  all 
documents  and  blank  policies,  and  waa  an 
occupant  of  his  office  in  New  Brighton.  As 
such   aubagent   for    Bradford,   he   solicited 

roliciee,  fixed  rates,  collected  premiums,  and 
lied  blanks  in  policies,  made  daily  reports 
to  the  company,  and  signed  Bradford's  name 
to  them.  A  short  time  before  July  1, 1896, 
J.  and  E.  Mayer,  owners  of  a  pottery  at 
Beaver  Falls,  wrote  to  Bradford,  asking  to 
renew  insurance  of  $15,000,  which  Bradford 
hMd  before  that  taken  on  their  pvtfcery  for 
one  year  in  the  Franklin  and  otlier  compa- 
nies, of  which  he  was  also  agent,  which  poli- 
cies were  about  to  expire.  In  response  to 
the  letter,  Hoyt  went  to  the  place  of  busi- 
ness of  the  pottery  company,  and  delivered 
to  the  company  policies  aggregating  $16,000, 
to  run  for  one  year,  to  take  the  place  of 
those  about  to  expire.    Among  the  renewal 

Solicies  was  one  for  $2,000  in  the  Franklin 
ompany,  this  appellant.  The  policy  was 
signed  by  the  president  and  attested  by  the 
seeretaty.  It  was  also  countersigned  with 
the  name  of  Thomas  Bradford,  agent.  The 
total  premiums  on  the  whole  $15»000  were 
paid  by  one  check  in  the  sum  of  $225  drawn 
oy  the  Mayers  and  the  pottery  company, 
and  payable  to  the  order  of  Thomas  Brad- 
ford. This  check  was  deposited  to  the  gen- 
eral account  of  Bradford  in  the  National 
Bank  of  New  Brighton.  The  amount  of 
premium  paid  on  this  policy  was  $30.  On 
the  21st  of  October  following,  within  the 
year,  the  pottery  was  destroy^  by  fire,  and 
the  insurance  company  had  to  pay  its  share 
of  the  loss, — ^the  $2,000  covered  by  the 
policy.  It  will  be  noticed  that  the  policy 
was  delivered  by  Hoyt  to  the  insured  on 
the  Ist  of  July,  1896,  but  before  that  date 
the  insurance  company,  through  its  general 
state  agents,  had  notified  Bradford  to  issue 
no  policies  on  the  pottery,  such  property 
not  being  considered  a  satisfactory  risk. 
While  daily  reports  of  the  business  had 
been  made  to  the  company  by  Bradford,  no 
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report  was  made  of  this  risk.  Bradford's 
name  had  been  countersigned  on  the  pol- 
icy by  Hoyt  as  if  Bradford  himself  had 
written  it,  but  without  express  authority 
from  him,  and  without  his  actual  knowl- 
edge. We  may  remark  here  that,  while  the 
evidence  shows  there  was  no  express  au- 
thority to  H<qrt  by  Bradford  to  sign  Brad- 
ford's name  to  the  policy,  there  was  evidence 
from  which  such  authority  might  have  been 
inferred;  but  this  is  not  material,  in  the 
view  we  take  of  the  question.  We  assume 
that  Hoyt  had  no  such  authority.  But  the 
evidence  fails  to  show,  as  argued,  that  Hoyt 
committed  a  criminal  act — ^that  is,  a  forgei-y 
— when  he  affixed  Bradford's  name.  ''For- 
gery  is  the  fraudulent  making  of  a  writing 
to  the  prejudice  of  another's  right."  Evi- 
dence of  the  fraudulent  intent  is  here  almost 
wholly  lacking.  Hovt  earned  the  premium, 
and  the  insured  paid  it  over  to  Bradford, 
into  whose  account  it  entered,  and  he  re- 
ceived the  commission.  Hoyt  appropriated 
not  one  cent  to  his  own  use;  nor  does  the 
evidoice  show  that  he  benefited  in  the  re- 
motest degree  by  the  act.  There  is  no  evi- 
dence indicating  a  fraudulent  intent.  After 
paying  the  loss,  the  company  brought  this 
suit  against  Bradford  to  recover  the  amount 
paid,  averring  as  a  cause  of  action  that 
their  pavment  was  occasioned  by  reason  of 
Bradfora*s  malfeasance  and  neglect  of  duty. 
The  learned  judge  of  the  court  below,  after 
hearing  the  evidence,  directed  a  verdict  for 
defendant  on  the  grounds  that  Bradford 
had  no  knowledge  of  the  delivery  of  the  pol- 
icy by  Hoyt,  nor  any  knowledge  of  the  pay- 
ment by  the  pottery  company  of  the  pre- 
mium. From  judgment  entered  on  this 
verdict,  plaintiff  now  appeals,  assigning  for 
error  the  peremptory  instruction  of  the 
court. 

That  Hoyt  was  the  authorized  agent  of 
Bradford,  the  principal  agent,  is  nS,  ques- 
tioned. This  being  the  fact,  the  insurance 
company  at  once  invokes  the  application  of 
the  rule:  ''The  principal  is  responsible 
civiliier  to  third  persons  for  the  acts,  even 
the  tortious  acts,  of  his  agent,  if  done  in 
the  course  of  the  agent's  employment,  al- 
though the  principal  did  not  authorize  the 
acts,  or,  indeed,  may  have  forbidden  them." 
Philadelphia  d  R.  R,  Co.  ▼,  Derby,  14  How. 
468,  14  L.  ed.  602 ;  Hower  v.  Ulnch,  156  Pa. 
412,  27  Atl.  37;  Brunner  v.  American  Teleg. 
A  Teieph,  Co.  151  Pa.  447,  26  Atl.  29;  and 
many  other  cases.  How  does  the  court  be- 
low relieve  the  defendant  from  the  appli- 
cation of  the  rule?  It  answers:  (1)  Brad- 
ford hsuA  no  knowledge  of  the  delivery  of 
the  policy.  (2)  He  had  no  knowledge  that 
Hoyt  received  the  premium,  and  deposited 
the  same  in  the  bank  to  his  (Bradford's) 
account. 

That  the  policy,  when  delivered,  fixed  the 
liability  of  the  company,  cannot  be  doubted, 
in  fact,  that  liability  was  judicially  de- 
cided by  the  common  pleas,  and  the  com- 
pany had  to  pay.  True,  Bradford  was  not 
a  party  defendant  to  that  suit,  and  is  not 
concluded  by  that  jud^rment,  but  he  is  a 
party  to  this  one,  in  which  all  the  evidence 
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has  been  heard,  and  we  are  constrained  to 
hold  that,  if  the  same  evidence  had  been 
presented  then,  the  judgment  would  have 
been  the  same.  We  turn,  then,  to  inquire 
if  the  reasons  given  by  the  learned  judge 
are  sufficient  to  sustain  the  judgment.  ^- 
sume  the  fact  that  Bradford  had  no  specific 
knowledge  of  the  delivery  of  this  particular 
policy;  but  Hoyt  was  his  agent  for  that 
very  purpose.  He  had  access  to  the  blanks 
in  the  office,  and  had  Bradford's  authority 
to  deliver  them.  He  was  not  the  agent  of 
the  company,  and  had  no  authority  from  it. 
All  his  authority  was  derived  from  Brad- 
ford, and  by  reason  of  Bradford's  authority 
the  company  was  compelled  to  pay.  What 
one  does  by  another  ne  does  by  himself. 
Hoyt,  having  general  authority  to  take  the 
blanks  from  the  office,  fill  them  up,  and  de- 
liver them,  made  the  act  that  of  Bradford. 
It  does  not  follow  that,  to  be  his  act,  he 
must  have  handed  this  particular  blank  to 
Hoyt,  and  have  directed  him  to  fill  it  up 
for  the  pottery  company.  Hoyt's  general 
authority  to  fill  up  particular  policies  and 
receive  the  premiums  would  cover  this  par- 
ticular act.  The  pottery  company  wrote  to 
Bradford,  asking  for  the  insurance.  In  re- 
sponse, lioyt  to^  from  the  office  the  blank, 
filled  it  up,  and  delivered  it.  As  to  Brad- 
ford, it  must  be  conclusively  presumed  that 
he  knew  that  Hoyt  did  just  what  he  gave 
him  opportunity  and  power  to  do.  The 
principal  who  has  conferred  general  power 
on  an  agent  cannot  escape  answerability  for 
a  particular  act  of  the  agent  within  the 
scope  of  the  general  power.  If  the  business 
was  large,  and  the  distinct  acts  necessary 
to  its  transaction  were  numerous,  it  would 
be  unreasonable  to  assume  that  the  princi- 
pal would  have  specific  knowledge  of  each 
particular  act.  But  this  fact  does  not 
shield  the  principal.  It  only  suggests  ex 
treme  care  in  the  selection  of  his  agent.  We 
hold  that  Bradford  l^ally  had  knowledge 
of  the  act  he  gave  his  agent  authority  to 
perform. 

Second.  The  court  holds  that  Bradford 
had  no  knowledge  that  any  premium  had 
been  paid  to  Hoyt,  and  credited  to  his  ac- 
count. The  fact  that  the  premium  had  been 
paid  is  important  only  in  fixing  the  liabil- 
ity of  the  insurance  company.  A  condition 
precedent  to  recovery  is  the  payment  by  the 
insured  of  the  premium.  Bradford  avers 
that  Hoyt  alone  received  the  premium,  and 
deposited  it  to  his  (Bradford's)  credit  in 
the  bank;  that  he  had  no  knowledge  of  the 
fact.  Here,  again,  knowledge  must  be  con- 
clusively presumed  on  his  part.  It  is  highly 
probable  that  among  a  large  number  of 
items  to  his  credit  in  the  bank  he  had  no 
specific  knowledge  of  this  particular  item 
and  he  could  probably  say  the  same  of  most 
of  the  others.  Depositors  having  large  bank 
accounts  generally  send  their  agents  oi 
messengers  with  the  funds  in  the  shape  of 
bills,  checks,  or  drafts  to  make  the  deposits, 
and  have  little  knowledge  of  the  particulai 
items.  Here  Hoyt  made  this  deposit,  with 
many  others,  to  the  credit  of  Bradford. 
Bradford  had  a  right  to  know  just  what 
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they  were.  He  could,  bv  a  mere  examina- 
tion of  his  own  account,  have  knovm  whence 
came  every  dollar.  No  other  had  such  ri^t. 
If  he  chose  not  to  exercise  his  right,  to  re- 
main in  ignorance,  still  the  law  will  impute 
to  him  knowledge  of  how  he  became  Uie 
owner  of  the  money  which  stood  in  his  name 
in  the  bank.  It  must  be  borne  in  mind  that 
this  is  not  a  criminal  prosecution,  where 
knowledge  might  be  an  important  element 
as  showing  intent,  but  is  a  civil  suit  for 
damages  occasioned  by  n^lect  of  an  agent 
to  obey  the  instructions  of  his  prin- 
cipal. The  evidence  shows  conclusively 
that  Bradford  flatly  disobeyed  the  instruc- 
tions of  the  Fire  Insurance  Company  not 
to  insure  the  pottery,  and  that  by  reason 
of  this  disobedience  the  company  had  to  pay. 
In  its  most  favorable  aspect  for  defendant, 
he  comes  under  the  rule  "that,  where  one 
of  two  innocent  persons  must  suffer  from 
the  wrongful  act  of  a  third,  the  loss  should 
be  borne  by  him  who  put  the  wrongdoer  in 
a  position  of  trust  and  confidence,  and  thus 
enabled  him  to  perpetrate  the  wrong." 

The  judgment  is  reversed,  and  venire  fa- 
oias  de  novo  awarded. 


Michael  NOONAN 

V, 

Calvin  PARDEE,  Admr.,  etc.,  of  Ario  Par- 
dee, Deceased,  Appt. 

(200  Pa.  474.) 

1«  A  reaer^-atlon  In  a  ffrant  at  land  of 
tbe  rlvtat  of  mining  beneath  the  surface, 
for  which  purpose  tuonels,  drifts,  or  excava- 
tions may  be  made,  will  not  relieve  the 
grantor  from  the  duty  of  leaving  sufficient 
support  for  the  surface. 

2.  Tbe  cavMe  of  action  for  the  Injary 
for  the  anbalclence  of  tbe  anrface  over 
a  mine  arises,  so  as  to  start  the  running  of 
the  statute  of  limitations,  at  the  time  of  the 
removal  of  the  support,  and  not  that  of  the 
resulting  subsidence. 

8.  A  irrant  of  land  o^er  a  eoal  mlno 
irlll  carry  a  rlvbt  of  action  for  removal 
of  the  surface  support,  the  effect  of  which 
does  not  become  apparent  until  after  the 
transfer. 

4.  Tbe  miner  irbo,  by  remo-vinff  tbe 
■npporta,  tsanaea  tbe  anrface  to  sink, 
is  responsible  for  the  Injury  to  the  surface 
owner,  although  large  quantities  of  mineral 
may  have  been  previously  taken  from  under 
It. 

6.  Tbe  meaanre  of  damairo  to  a  anrfaee 
ofvner  from   removal   of  tbe  support 

for  his  land  by  means  of  mining  operations 
Is  the  actual  loss*  sustained  to  the  land  and 
buildings  by  reason  of  the  cave  In,  and  not  the 
differenoe  In  market  value  before  and  after 
the  Injury. 
6.  A  recovery  for  remoTal  of  lateral 
support  cannot  be  had  upon  allegations  of 

NoTB. — As  to  when  statute  of  limitations  be- 
glns  to  run  against  an  action  for  the  unlawful 
removal  of  coal  by  extending  a  mine  under  lands 
of  other  owners,  see,  in  this  series.  Lewey  v.  H. 
C.  Frick  Coke  Co.  (Pa.)  28  L.  B.  A.  288. 
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snMdence  of  the  surface  over  a  mine  bj  re- 
moval of  the  Tertical  aupport. 

(October  11,  1901.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Court  of  Common  Pleas  for  Lu- 
zerne County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  in- 
juries caused  to  plaintiff  by  the  removal  of 
the  support  for  his  property  by  mining  oper- 
ations.    Reversed,  « 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jokn  G.  Johasom  and  Hearj 
"W.  Palaier  for  appellant. 

MietttTM.  Tkomas  W.  Hart,  Edward  A. 
I/jmoh,  and  John  T.  IieaaliAn  for  appel- 
lee. 


J^  delivered  the  opinion  of  the 
court: 

The  plaintiff  purchased  a  lot  by  deed  of 
April  22,  1890,  in  the  borough  of  Hazleton, 
Luzerne  county,  and  erected  upon  it  a  dwell- 
ing house.  While  he  occupied  the  house,  on 
the  11th  of  January,  1802,  the  ground  un- 
der it  and  in  the  neighborhood  subsided, 
leaving  a  saucer-like  depression  about  3  feet 
deep  in  the  middle,  and  extending  over 
about  2  acres.  The  subsidence  or  cave-in 
was  caused  by  the  mining  of  coal  by  the  de- 
fendant, or  his  predecessors,  under  the  sub- 
sided land;  whether  immediately  under 
plaintiff's  lot  or  at  some  distance  is  in  dis- 
pute on  the  evidence.  It  is  also  in  dispute 
as  to  the  time  the  mining  was  done  which 
caused  the  immediate  injury.  The  plain- 
tiff's deed  was  from,  one  McAllister,  whose 
title  ran  back  through  several  grantors  to 
one  Michael  Dugan,  the  last-named  gran- 
tee's deed  being  from  the  Lehigh  Valley 
Kailroad  Company,  and  is  dated  July  31, 
1860.  At  that  date  the  company  was  owner 
of  both  the  surface  and  the  coal  underiieath. 
In  the  deed  is  this  provision:  "And  it  is 
hereby  made  a  condition  of  this  grant,  and 
expressly  covenanted  and  agreed,  that  the 
said  Lehigb  Valley  Railroad  Company,  their 
successors  and  assigns,  do  except  and  re> 
serve,  and  shall  always  possess,  the  exclu- 
sive privilege  of  mining  under  the  lot  of 
land  herein  conveyed  for  coal  and  other 
minerals,  and  for  tibat  purpose  may  extend 
such  tunnels,  drifts,  or  excavations  under 
the  same,  or  any  part  thereof,  as  shall  be 
necessary  or  convenient  for  the  mining  and 
removal  of  such  coal  or  other  minerals,  sub- 
ject to  the  condition  that  the  surface  earth 
covering  such  coal  or  other  minerals  shall 
not  be  in  any  manner  cut,  broken,  or  dis- 
placed; and  that  every  damage  which  may 
be  done  to  the  said  lot,  or  the  buildincirs 
erectf>d  thereon,  by  the  exercim  of  the  min- 
ing; privileges  herein  reeeri'ed,  shall  be  made 
good  by  the  said  Ijehigh  Valley  Coal  Com- 
pany.*' The  defendant's  testator  had,  about 
the  year  1874,  become  the  lessee  of  the  coal 
from  the  Lehigh  Valley  Railroad  Compiiny. 
It  will  be  noticed  this  was  many  years  be- 
fore the  plaintiff's  conveyance  of  April  22, 
1890.  At  the  date  of  the  injury,  defendant 
waa  in  possession  of  and  operating  the 
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mines.  We  do  not  think  the  stipulation  in 
the  railroad  company's  deed,  so  far  as  the 
evidence  in  this  case  is  concerned,  modified 
the  defendant's  liability  as  an  operator  or 
miner  of  the  coal  underneath  the  surface. 
The  covenant  in  the  deed  neither  expressly 
nor  impliedly  relieved  the  covenantor,  or  its 
lessees,  from  the  duty  of  leaving  sufficient 
suppoit  for  the  surface.  It  is  little  more 
than  a  reservation  of  the  coal  for  itself  and 
assigns,  and  a  stipulation  for  the  perform- 
ance of  a  common-law  duty  on  its  part  and 
that  of  its  assigns.  There  was  evidence 
that  the  mining  which  caused  the  injury 
had  been  done  directly  underneath  the 
plaintiff's  lot  many  years  before  the  date 
of  his  deed,  and  that  none  was  done  after- 
wards; and  there  was  evidence  on  the  part 
of  the  plaintiff  that  considerable  mining  had 
been  done  underneath  after  their  occupation. 
In  both  aspects  of  it,  this  evidence  had  a 
direct  bearing  on  the  issue  as  made  up  by 
the  pleading.  The  suit  was  trespass  against 
the  lessee  of  the  railroad  company. 

The  declaration  is  as  follows:  "On  the 
11th  of  January,  a.  d.  1802,  the  said  defend- 
ants, under  a  grant  of  coal  under  said  lot, 
said  grant  being  made  subsequent  to  the 
deed  from  said  company  to  said  Dugan,  re- 
moved the  coal  under  the  surface  earth  of 
said  lot  No.  0,  and  so  cut,  broke,  and  dis- 
placed the  earth  that  the  surface  fell  in, 
and  the  dwelling  house  of  the  plaintiff  there- 
on became  greatly  damaged,  whereby  the 
surface  of  said  lot  No.  0,  of  the  value  of 
$1,500,  was  wholly  destroyed,  and  the  house 
thereon  damaged  in  $3,000 ;  wherefore  plain- 
tiff claims  from  defendant  $4,500."  The  in- 
jury, and  only  injury,  here  alleged  is  that 
defendant  removed  the  coal  under  the  sur- 
face of  lot  No.  9,  and  to  that  averment  only 
did  the  defendant  plead.  He  averred  and 
argued  that  no  mining  had  been  done  by 
him  after  the  plaintiff's  purchase  and  occu- 
pation of  lot  No.  9;  yet  the  latter  was  per- 
mitted to  recover  on  evidence  showing  a 
removal  of  the  coal  antedating  his  deed, — a 
fact  not  averred.  If  the  cause  of  the  injury 
was  bad  mining  before  the  11th  of  January, 
1892,  or  the  failure  before  that  date  of  de- 
fendant, while  mining,  to  leave  sufficient 
props  and  supports  for  the  surface,  while 
the  cave-in  only  occurred  at  that  date,  those 
who  mined  the  coal  would  be  clearly  answer- 
able. In  this  case  it  is  alleged  this  defend- 
ant .mined  the  coal  either  before  or  after 
the  plaintiff's  deed.  If  the  mining  which 
caused  the  subsidence  was  more  tnan  six 
years  before  the  suit  was  brought,  and  the 
injury  occurred  within  six  years,  even 
though  the  miner  or  operator  was  still  in 
possession,  he  is  not  answerable  in  dam- 
ages, for  there  is  no  right  of  action  for 
damages  until  the  damage  occurs. 

The  first  question  raised  by  the  assign- 
ments of  error  is,  What  was  the  date  of  the 
cause  of  action!  A  cause  of  action  is  that 
which  pri.'duces  or  effects  the  result  cona- 
plained  of.  Where  there  has  been  a  hori- 
zontal division  of  the  land,  the  owner  of  the 
subjacent  estate,  coal,  or  other  mineral,  owes 
to  the  superincumbent    owner    a    rights  cl 
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support.  Thla  h  Bn  alMolute  right  «urMinff 
out  of  the  ownership  oi  the  eurface.  Qood 
or  bad  mining  in  no  way  affects  the  respon- 
sibility. What  the  surface  owner  has  a 
right  to  demand  is  sufficient  support,  evesa, 
if  to  that  end,  it  be  necessary  to  leave  everv 
pound  of  coal  untouched  under  his  lana. 
Bervnnd  v.  Barnes,  13  W.  N.  C.  541.  Also 
the  English  case,  Harris  v.  Ryding,  6  Mees. 
&  W.  60,  in  which  Baron  Parke  usee  this 
language:  '*!  do  not  mean  to  say  that  all 
the  coal  does  not  belong  to  the  defendants, 
but  that  they  cannot  get  it  without  leaving 
sufficient  support."  We  have  followed  rigid- 
ly this  rule,  as  thus  terselv  suggested,  in 
all  our  decisions  on  the  subject,  and  they 
have  been  many.  Of  course,  defendant  had 
a  right  to  all  the  coal  under  this  lot,  but  he 
had  no  right  to  take  any  of  it,  if  thereby, 
necessarily,  the  surface  caved  in.  The  meas- 
ure of  his  enjoyment  of  his  risht  must  be 
determined  by  the  measure  of  his  absolute 
duty  to  the  owner  of  the  surface.  8o  there 
is  nothing  gainc^d  by  adducing  evidence  of 
good  or  bad  mining,  or  by  a  discussion  of 
that  subject.  The  subjacent  owner  in  this 
case  at  some  time  failed  in  duty  to  the 
owner  of  the  surface  of  this  lot.  The  mere 
fact  that  it  caved  in  because  the  coal  had 
been  mined  underneath  demonstrates  this 
ftulure.  When  the  coal  wbs  removed  with- 
out leaving  sufficient  pillars,  or  without 
supplying  artificial  props,  was  the  time 
when  the  subjacent  owner  failed  in  an  ab- 
solute duty  he  owed  to  his  neighbor  above. 
And  from  that  dates  the  cause  of  action. 
Unless,  when  the  coal  was  mined,  the  miner 
left  no  pillars,  or  too  few,  or  of  too  small 
dimensions  for  such  a  mine,  or  did  not  re- 
place the  coal  with  ample  artificial  durable 
props,  there  was  no  cause  of  action;  for, 
as  IS  said  by  Erie,  J.,  in  Bonomi  v.  Back- 
house, El.  Bl.  &  El.  642:  ''As  a  general 
principle,  it  is  difficult  to  conceive  a  cause 
of  action  from  damage  when  no  right  has 
been  violated  and  no  wrong  has  been  done." 
That  was  also  a  mining  case.  It  was  held 
that  the'check  upon  mining  was  for  the  pro- 
tection of  the  surface,  and  that  "the  surface 
owner,  taking  that  advantage,  may  not  un- 
reasonably be  held  to  take  it  with  ordinary 
legal  incidents;  among  others,  a  liability  to 
be  barred  by  six  years  from  the  wrongful 
act.  In  case  of  mining  operations  which 
are  a  trespass,  the  statute  runs  from  the 
trespass,  though  the  party  may  have  been 
ignorant  of  the  act  done.  The  same  rule 
may,  with  equal  justice,  apply  to  a  surface 
owner  notwithstanding  he  may  have  been  ig- 
norant of  the  violation  of  his  right  to  sup- 
port." This  opinion  was  concurred  in  by 
the  other  two  justices,  Campbell  and  Cole- 
ridge, but  on  appeal  to  the  Mouse  of  Lords, 
the  jud^ent  was  reversed;  so  in  that  case 
the  finsH  judgment,  in  effect,  declared  that 
the  date  of  the  cave-in  was  the  date  from 
which  tlie  statute  began  to  run.  There  are 
other  English  cases  to  the  same  effect,  and 
others  directly  to  the  contrary.  So  con- 
flicting are  the  decisions  that  the  law  on 
the  suDJect  in  England  cannot  be  considered 
settled.  Cases  on  each  side,  including  Bono- 
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mi  ▼.  Baehhwise,  have  here  been  cited  by 
both  appellant  and  appellee.  We  think  the 
opinion  of  Erie,  J.,  from  which  we  have 
quoted,  by  far  the  most  satisfactory  in  its 
reaspns,  and  more  in  accord  with  the  e<»i- 
ditions  of  coal  mining  in  this  country;  and, 
as  we  are  not  bound  by  the  final  judgment 
in  the  law  of  England,  we  prefer  to  follow 
the  opinion  which  meets  our  view  of  the 
law  applicable  to  the  facts  before  us.  This 
court  refused  to  follow  Bonomi  ▼.  Book- 
house  in  the  late  case  of  Lewey  v.  H.  C. 
Frick  Coke  Co.  166  Pa.  536,  29  L.  R.  A.  283, 
31  Atl.  261.  But  this  last  ease  is  elearly 
distinguishable  from  an  action  for  failure 
to  afford  the  surface  sufficient  support. 
Lewey  ▼.  H.  0.  Frick  Coke  Co,  was  friiere 
the  defendant  from  an  adjoining  mine  had 
mined  and  removed  the  plaintin's  coal  un- 
derneath his  land,  yet  did  not  disclose  the 
fact,  and  plaintiff  did  not  discover  it  until 
after  the  six  yeara  had  run.  We  held,  on 
the  facts  of  that  case,  that  the  statute  only 
began  to  run  from  the  time  of  plaintiff's 
discovery,  and  this  on  the  grounds  that  the 
mining  of  his  coal  was  a  wr<Hig,  and  the 
concealment  o#  the  wrong  a  fraud.  He 
had  no  means  of  discovery;  had  no  right 
of  access  to  the  mine  to  make  observations, 
and  defendant  no  right  at  all  under  his 
land;  he  had  no  reason  to  suspect  or  pre- 
sume that  one  who  had  no  claim  of  right 
would  wrongfully  enter  on  his  land,  and 
di^  his  coal.  But  here  the  parties  who 
mined  this  coal  had  a  ri|;ht  so  to  do;  a 
right  reserved  by  the  original  owner.  The 
surface  owner,  too«  had  a  right  of  sufficient 
support.  These  mutual  rights  gave  the  sur- 
face owner  access  to  the  mine  to  see  that 
his  right  was  being  maintained  by  the  per- 
formance of  the  duty  owing  to  him  by  the 
coal  operator.  And  the  courts  will  enforce 
this  right  of  access  if  the  mine  operatoi 
denies  it.  This  has  been  decided  in  a  num- 
ber of  cases.  In  this  case  the  right  of  ae- 
tion  arose  when  the  mine  operator  failed 
to  furnish  sufficient  support.  That  may 
have  been  more  than  six  years  before  suit 
brought,  or  it  may  not.  It  may  have  beeii 
partly  due  to  mining  before  and  partly  to 
mining  afterwards;  in  which  latter  case  the 
action  would  not  be  barred.  If  wholly  due 
to  the  removal  of  coal  six  years  before  suit 
brought,  and  failure  then  to  leave  sufficient 
support,  the  action  would  be  barred.  The 
date  of  the  cave-in  and  partial  destruction 
of  the  house  is  not  the  date  of  the  cause  of 
action  that  was  only  the  consequence  of  a 
previous  cause,  whether  one  month  or  twen- 
ty years  before.  It  is  afgued  thai  in  some 
cases  the  surface  owner  could  not  know  by 
the  most  careful  observation  whether  the 
mine  owner  had  neglected  his  duty  within 
six  years.  We  answer,  that  is  only  one  of 
the  incidents  attending  the  purchase  of  Isnd 
over  coal  mines.  It  is  not  improbable  that 
this  risk  enters  largely  into  the  commercial 
value  of  all  like  surface  land  in  that  region. 
But,  however  this  may  be,  we  hold  that  the 
miner  is  not  forever  answerable  for  even  his 
own  default.  Further,  in  no  case  is  he  an- 
swerable for  the  default  of  his  predecessor 
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before  bis  possession.  Neither  equity  nor 
Isw  demands  that  any  greater  burden  should 
be  placed  upon  bim  than  that  indicated. 
Any  heavier  one  would  encourage  the  pur- 
chase of  surface  over  coal  mines  for  specu- 
lation in  future  lawsuits.  We  cannot  con- 
cur in  the  argument  of  appellant's  counsel 
that  plsintiffs  could  have  had  no  cause  of 
action  antedating  their  deed.  By  their  con- 
veyance, there  passed  to  tbem  all  the  rights 
of  their  grantor.  If  the  cause  of  the  in- 
jury was  within  six  years,  although  at  the 
date  of  the  deed  the  damage  was  not  sus- 
ceptible of  computation,  yet  afterwards  be- 
came so  by  the  subsidence  of  the  surface, 
their  right  to  sue  was  then  fixed;  a  right 
which,  from  the  nature  of  the  case,  could  not 
have  had  more  than  a  doubtful  existence  oe- 
fore  the  actual  damoge  occurred.  We  do 
not  think  Allegheny  d  P.  Tump»  Road  Co, 
V.  Bro9i,  22  Pa.  32,  cited  to  sustain  the  ar- 
gument that  the  right  to  sue  does  not  fall 
to  the  owner  who  is  in  possession  when  the 
result  demonstrates  the  cause  of  action 
aroee  before  the  date  of  his  deed,  is  in  point. 
Justice  Lewis,  in  that  case,  says:  "It  is 
certainly  true  that  the  purchaser  of  an  es- 
tate cannot  claim  damages  for  an  injury 
done  to  it  before  his  purchase.  Such  claim 
is  a  chose  in  action,  which  remains  in  the 
hands  of  the  vendor.  The  vendee  is  pre- 
sumed to  pay  less  for  his  estate  on  account 
of  the  injury,  and  has,  therefore,  no  claim 
to  recover  damages  for  it."  But  he  is  speak- 
ing there  of  the  damages  arising  from  the 
exercise  of  eminent  domain  by  turnpike  and 
railroad  companies.  In  all  such  cases  the 
injury  is  palpable.  When  the  corporation 
enters  upon  tne  land,  and  makes  its  survey, 
it  then  appropriates.  The  extent  of  its  ex- 
cavations and  embankments,  as  well  as  the 
quantity  of  land  to  be  occupied,  are  as  well 
known  then  as  months  afterwards,  when  the 
work  is  done.  There  is  no  reason  why  the 
grantee  of  the  land,  in  the  interval  between 
the  appropriation  and  the  completion  of  the 
work,  should  be  compensated  in  damages, 
when  he  has  probably  rained  a  reduction  in 
price,  because  of  the  damage,  equal  to  the 
amount  of  damage.  But  none  of  these  rea- 
sons appear  in  this  class  of  cases.  When 
the  right  to  sufficient  support  has  been  vio 
lated,  the  cause  of  action,  it  is  true,  arises, 
but  the  owner  in  possession  when  the  conse- 
quences follow  is  the  one  who  suffers.  There 
may,  in  the  interval,  have  been  several  own 
ers,  none  of  whom  sustained  damage  except 
the  last.  He  alone  has  the  right  to  sue, 
because  to  him  only  has  passed  the  right 
to  enforce  by  suit  the  collection  of  a  dam- 
age occurring  during  his  possession.  Until 
they  actually  occur,  no  one  can  tell  when 
they  will  occur,  or  that  they  ever  will.  Each 
grantee  has  the  right  to  presume  that  the 
subjacent  owner  has  performed  his  legal 
duty;  and  the  price,  while  probably  some- 
what depreciated  by  the  possible  ri^k,  is  not 
fixed  on  a  presumntion  that  his  land  will 
subside  because  of  any  speciaJ  failure  in 
dnty  on  the  part  of  him  wno  has  taken  out 
the  cool.  There  is  some  evidence  tending  to 
show  that  the  cave-in  was  because  of  work 
55  L.  R.  A. 


within  six  years  by  defendant  in  the  Mam* 
moth  seam,  the  first  stratum  of  coat  below 
the  surface;  also  evidence  tending  to  show 
very  recent  mining  in  the  Wharton  seam, 
the  next  one  underneath  the  Mammoth ;  and 
th&t  from  one  or  the  other  cause,  or  from 
both  combined,  the  subsidence  wa«  caused. 
On  the  whole  case  we  deduce  these  proposi- 
tions: 

1.  If  the  failure  to  furnish  sufficient  sup- 
port to  the  surface  was  from  mining,  either 
D^  defendant  or  his  predecessors,  more  than 
SIX  years  before  suit,  the  action  is  barred  by 
the  statute  of  limitations. 

2.  The  ri^ht  to  sue  passes  to  the  surface 
owner  who  is  in  possession  when  the  subsi- 
dence occurs,  without  regard  to  the  date  of 
his  conveyance.  This  right  is  barred  by  the 
statute  of  limitations  if  the  cause  of  the 
subsidence  arose  more  than  six  years  before 
suit  brought. 

3.  Even  if  the  main  body  of  the  ooal  un- 
der plaintiff's  land  has  been  mined  out  more 
than  six  years  before  suit  brought,  yet,  if 
defendant  has  done  additional  mining  by  re- 
moval of  coal  left  in  previous  work,  or  by 
robbing  of  pillars  within  six  years  before 
suit,  and  without  such  additional  mining 
the  surface  would  not  have  subsided  dur- 
ing plaintiiTs  occupancy,  yet,  if  such  addi- 
tional work  or  mining  hastened  the  result, 
the  defendant  is  answerable  in  damages 
therefor. 

4.  If  defendant,  by  mining  within  six 
years  another  underlying  seam  (the  Whar- 
ton), wherebr  the  pillars  and  support  left  in 
the  seam  abnr/e  (the.  Mammoth),  which 
otherwise  would  have  been  sufficient  sup- 
port to  the  surface,  have  been  rendered  in- 
sufficient, and  the  cave-in  occurred,  defend- 
ant is  answerable  to  plaintiff  in  damages. 

6.  If  plaintiff  be  entitled  to  recover,  his 
measure  of  damages  is  the  actual  loss  he 
has  sustained  to  his  land,  including  the 
building  thereon,  by  reason  of  the  cave-in. 
The  difference  in  the  market  value  before 
and  after  the  injury  in  this  class  of  caws 
is  not  the  true  rule.  In  this  case,  under 
the  evidence,  perhaps  it  worked .  no  injus- 
tice; but  in  many  cases  it  would  do  so. 

In  a  case  of  this  character,  it  is  of  the  ut* 
most  importance  that  the  averments  should 
be  more  specific  as  to  the  time  the  coal  was 
mined  under  the  lot,  and  as  to  who  mined 
it.  While,  probably,  we  would  not  reverse 
for  this  paucity  in  the  statement,  neverthe- 
less it  would  greatly  aid  in  a  correct  review 
of  the  case  if  all  the  grounds  of  action  were 
clearly  and  more  specifically  stated.  But 
Lhe  learned  judge  of  the. court  below  went 
much  further  than  instruction  on  the  mat- 
ter so  meagerly  averred,  and  which  was  the 
only  i^ue  in  the  case.  Evidence  was  of- 
fered and  received  tending  to  show  that  de- 
fendant was  mining  coal  at  a  distance  from 
the  lot  in  question  in  other  parts  of  the 
Kazleton  mine.  From  this  evidence  plain- 
Mff  argued  that,  even  if  their  property  had 

lot  been  injured  from  lack  of  surface  sup- 
port in  the  mine    underneath    it,  the  suo- 

idenee  was  caused  at  the  point  under  the 
lot  by  removing  lateral    support    at  other 
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mines  some  distance  from  the  lot  in  ques- 
tion. There  was  some  evidence  given  to 
sustain  this  view,  and  the  court  charged  as 
follows:  "It  would  appear  generally  from 
the  testimony  that  the  injury  complained  of 
here  did  not  come  from  tlie  immediate  min- 
ing and  its  consequences.  DI«.'  it  come  from 
any  other  source?  Mr.  McNair  has  testified 
(and  he  is  a  mining  engineer,  and  has  been 
in  charge  of  these  mines,  and  knows  all 
about  the  inside  operation  of  them)  that 
there  was  no  immediate  mining  under  this 
property,  to  the  best  of  his  judgment,  since 
1858.  If  you  should  find  that  this  injury 
did  not  come  from  immediate  mining  under 
the  property,  did  it  come  from  the  general 
mining  carried  on  by  these  defendants  in 
the  Hazleton  mines,  which  were  generally  a 
part  and  parcel  of  these  mines?  If  it  did, 
and  you  should  so  find,  then  these  defend- 
ants, under  the  law,  would  be  liable  in  dam- 
ages for  the  amount  of  the  injury  which  you 
find  the  plaintiffs  sustained."  The  defend- 
ant assigns  this  instruction  for  error. 
When  we  consider  that  there  is  not  an  in- 
timation in  the  statement  that  any  such 
cause  for  the  injury  ever  had  an  existence, 
it  is  somewhat  difficult  to  conceive  how  it 
could  have  been  adopted  as  one  of  the 
grounds  of  recovery.  Damage  for  failure 
to  furnish  vertical  support  to  the  surface  in 
mining  underneath  is  a  well-known  cause  of 
injury  to  the  surface  owner;  but  that  an 
adjacent  owner  has,  by  removing  lateral 
Bupport,  caused  a  vertical  subsidence  of  the 
surface,  is  an  altogether  different  averment 
of  the  ground  of  complaint.  He  may  be  the 
same  or  some  other  than  the  operator  of  the 
mine  underneath.  His  duty  is  not  in  all 
respects  the  same.  The  rule  for  the  compu- 
tation of  damages  is  not  the  same.  The  au- 
thorities are  in  substantial  accord  on  this 
question,  though  not  giving  the  same  rea- 
sons. Richards  v.  Jenkins,  18  L.  T.  N.  S. 
437,  and  17  Week.  Rep.  30;  Birmingham  v. 
Allen,  L.  R.  6  Ch.  Div.  284;  Dalton  v.  An- 
gus, L.  XL  6  App.  Oaa.  791;  McOettigan  ▼. 


Poits,  149  Pa.  158,  24  AH.  198.  In  tlie 
last  cited  case  it  is  decided  that:  'The 
rule  that  't)ie  owner  is  entitled  to  lateral 
support  for  his  ground  extenda  only  to  sup- 
port for  the  ground  in  its  natural  state,  and 
does  not  include  such  support  for  the  pro- 
tection of  buildings  or  other  structures 
placed  upon  it.  Where,  by  reason  of  an  ex- 
cavation, without  n^ligence,  made  by  de- 
fendant on  his  own  land,  the  land  of  the 
plaintiff  sinks  or  falls  away,  the  measure 
of  damages  is  not  the  diminution  in  value  of 
the  lot  of  the  plaintiff  by  reason  of  the  acta 
of  the  defendant,  but  the  amount  of  the  in- 
jury actually  done  to  the  plaintiff's  land. 
The  measure  of  the  damages  where  land  ia 
taken  by.  right  of  eminent  domain,  which  i» 
tl*3  difference  between  the  value  of  the 
^no\e  of  the  plaintiff's  land  before  the  tak- 
ing and  its  value  immediately  afterwards, 
has  no  application  in  such  a  case.'*  We  do 
not  decide  that  plaintiff  might  not  have 
originally  embraced  in  the  same  statement 
this  cause  of  action,  for  we  are  of  opinion 
he  might  have  done  00.  But  he  did  not. 
He  could  not  recover  on  it  when  he  alleged 
but  the  one  cause,  and  that  a  different  one. 
It  was  plainly  error  to  admit,  under  t^is 
statement,  the  evidence  tending  to  show  a 
destruction  of  lateral  support.  The  defend- 
ant had  not  been  called  into  court  to  answer 
such  complaint,  and  oueht  not  to  have  had 
a  possible  verdict  on  that  ground  against 
him.  It  is  now  too  late,  under  the  author- 
ities, for  plaintiff  to  introduce  this  new 
cause  of  action  under  an  amendment,  for 
the  statute  of  limitations  bars  it.  See  a 
full  discussion  of  this  subject,  by  Shars- 
wood,  J.,  in  Wrlhelm*8  Appeal,  79  Pa.  134. 

Appellant's  third  assignment  of  error  is 
sust4iiined;  the  others  are  not.  We  have 
noticed  them  to  the  extent  of  pointing  out 
the  course  the  trial  should  take  upon  a  new 
venire,  so  that,  if  possible,  we  may  be  saved 
from  a  second  review. 

The  judgment  is  reversed,  and  a  venire 
facias  de  novo  awarded. 
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Eliza  C.  BRANDENBERG  ei  aZ.,  Appts., 

V, 

Jesse  L.  ZEIGLER  et  al,  Respis. 

(62  S.  C.  18.) 

1.  IVater  Rccnmnlateil  tn  a  avrfRce 
bollo^T  from  rain  falllnur  on  the  anr* 
ronndlnR  hlirblnnds,  which  at  times  en- 
tirely dlsnppears  through  evaporation  or  per- 
coIanloD,  Is  subject  to  the  rules  goveruiug  sur- 


face water,  and  not  to  those  governing  water* 
courses. 
2.  The  oiprner  off  land  on  "vrhlch  sar» 
face  "water  has  collected  In  a  pond  can- 
not, by  cutting  through  the  natural  rim  of 
the  basin,  drain  the  water  upon  a  neighbor'a 
property  to  his  injury.         , 

(October  3,  1001.) 

APPEAL  by  plaintiffs  from   a  judgment 
of  the  Common  Pleas  Circuit  Court  for 


NoTK. — As  to  what  Is  surface  water,  see 
Cairo,  V,  &  C.  R.  Co.  v.  Brevoort  (C.  C.  D. 
Ind.)  25  L.  R.  A.  527,  and  note. 

For  other  cases  in  this  aeries  as  to  rights 
as  to  flow  of  surface  water,  see  Gray  ▼.  McWil- 
liams  (Cal.)  21  L.  R.  A.  593,  and  note;  Wil- 
li tts  Y.  Chicago.  B.  A  K.  C.  R.  Co.  (lown)  21  L. 
R.  A.  008;  Edwards  ▼.  Charlotte,  C.  &  A.  B. 
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Co.  (S.  C.)  22  L.  R.  A.  246:  Sheehan  t.  Flynn 
(Minn.)  26  L.  R.  A.  632:  Albany  ▼.  SIkes  (Ga.) 
26  L.  R.  A.  653 ;  Jacobson  v.  Van  Boenlng 
(Neb.)  32  L.  R.  A.  229:  Churchill  ▼.  Beethe 
(Neb.)  35  L.  R.  A.  442;  North  Point  Consol. 
Irrig.  Co.  T.  Utah  &  S.  L.  Canal  Co.  (Utah)  4a 
L.  R.  A.  851 ;  and  Carland  T.  Aurln  (Tenn.)  49 
L.  R.  A.  862. 


im. 
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Orangeburg  Obunty  in  fa^or  of  defendantB 
in  an  action  brought  to  abeite  a  nuieaDce 
oonmrting  of  surface  water  turned  l^  de- 
fendants upon  plaintiff's'  property.  Be* 
verted. 

The  facts  are  stated  in  the  opinion. 

MeesTM,  Islar  Broa.  and  Glaao  ft  Her- 
bert, for  appellants: 

The  question  of  the  definition  of  the  term 
''surfaoe  water"  has  oaused  the  courts  aJ- 
most  as  much  trouMe  as  tne  one  as  to  the 
rights  respecting  surface  waiter. 

Gray  v.  McWilliams,  98  Oal.  157,  21  L. 
R.  A.  693,  32  Pae.  976;  Cairo,  V.  d  C.  R. 
Co.  v.  Brevoort,  26  L.  R.  A.  527,  62  Fed. 
129;   Crawford  v.  Rambo,  44  Ohio  St.  287, 

7  N.  K.  429;  Taylor  v.  Fickas,  64  Ind.  167, 
31  Am.  Rep.  114;  Bchaefer  v.  Marihaler,  34 
Minn.  487,  57  Am.  Rep.  73,  26  N.  W.  726; 
Alcorn  t.  Badler,  66  Miss.  221,  5  So.  694; 
Marrissey  v.  Chicago^  B.  d  Q.  R.  Co.  38  Neb. 
406,  6G  N.  W.  946,  57  N.  W.  522;  BHaoo  v. 
Drought,  11  Ir.  C.  L.  Rep.  250. 

While  the  upper  proprietor  under  the 
oommon-law  rule  may  have  the  right  to  di- 
vert surface  waiter  in  any  way  necesEsary  to 
get  rid  of  it  {Johnson  v.  Chicago,  8t.  P.  M. 
d  O.  R.  Co.  80  Wis.  641,  14  L.  R.  A.  495,  60 
N.  W.  771),  still,  he  has  no  right  to  collect 
snc4i  w&ters  into  artificial  channels  and  cast 
them  upon  the  lands  of  the  adjoining  pro- 
prietor, unleas  an  easement  has  beoi  ac- 
quired giving  such  right. 

Rathke  r.  Gardner,  134  Ma5««.  15;  Miller 
y.  Lavhaeh,  47  Pa.  154,  86  Am.  Dec  521; 
Foof  ▼.  Bronson,  4  Lans.  47;  Crahtree  v. 
Baker,  75  Ala.  91,  51  Am.  Rep.  424;  Broion 
▼.  Winona  8.  W.  R.  Co.  53  Minn.  259,  55 
N.  W.  123;  North  Point  Consol.  Irrig.  Co. 
▼.  Vtah  d  8.  L.  Canal  Co.  16  Utah,  246,  40 
L.  R.  A.  855,  52  Pac.  108. 

The  distinction  between  surface  waters 
and  waters  collected  in  ponds,  lakes,  and 
bamns — ^waters  which  have  reached  and  come 
to  rest  in  permanent  masses  and  bodies — 
has  not  only  been  recognized,  but  maj'ked. 

Andertion  v.  Henderson,  124  111.  164,  16 
N.  E.  232;  Dayton  v.  Drainage  Comrs.  128 
111.  271,  21  N.  E.  198;  Davis  v.  Londgreen, 

8  Neb.  43;  Butler  v.  Peck,  16  Ohio  St.  334, 
88  Am.  Dec.  452;  24  Am.  &  Bng.  Enc.  Law, 
pp.  904,  905,  928;  4  WaJt,  Act.  ft  Def.  741; 
Angell,  Watercourses,  108>*,  108fc/  8ohuster 
y.  Alhreeht,  98  Wis.  241,  73  N.  W.  990; 
North  Point  Conaol.  Irrig.  Co.  v.  Utah  d 
8.  L.  Canal  Co.  16  Utah,  246,  40  L.  R.  A. 
851,  52  Pac.  168. 

Mesfvra.  Rayaor  ft  Summers,  for  re- 
spondents: 

The  distinguishing  features  of  surface 
water  are  pureily  nefmtfv«,  and  consist  in 
the  absence  of  the  distinguishing  features 
which  are  common  to  all  wateroourseR. 

24  Am.  &  Bng.  Enc.  I>aw,  p.  897;  Buf- 
fvm  y.  Harris,  6  R.  I.  2.'>3;  Broadhent  v. 
Ramshotham,  11  Exch.  615;  Kansas  City 
y.  Stcnpe,  79  Mo.  446. 

Water  from  falling  raiin.  and  melting 
snow,  that  collects  into  and  runs  through  a 
ravine,  is  surface  water. 

Hoyt  y.  Hudson,  27  Wis.  656,  9  Am.  R«*p. 
473:  Lessa/rd  v.  Btram,  62  Wis.  112,  51  Am. 
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Rep.  715,  22  N.  W.  284;  Benson  ▼.  Chicago 
A  A.  R.  Co.  78  Mo.  504;  Jones  ▼.  Wabash, 
8t.  L.  d  P.  R.  Co.  18  Mo.  App.  251 ;  Flagg 
y.  Worcester,  13  Gray,  601;  Dickinson  v. 
Worcester,  7  Allen,  19. 

Also  water  tihat  Hes  upon  or  spreads 
over  the  surface,  or  peroolaites  the  soil,  aa 
in  swamps. 

Cray  v.  McWilliams,  98  Gal.  157,  21  L. 
R.  A.  593,  32  Pac  976;  Case  v.  Hoffman, 
84  Wis.  438,  20  L.  R.  A.  40,  54  N.  W.  793. 

There  seem  to  be,  at  leaert,  three  rules  in 
refei-enee  to  surface  waiter:  The  common- 
law  rule;  the  civil-law  rule;  and  what  is 
designated  as  the  intermediate  ru!e.  Our 
9tate  has  adopted  the'  common-law  rule, 
without  any  modification,  and  recognizes  to 
its  fullest  e»tent  the  commoci-enemy  doc- 
trine. 

Edwards  y.  Charlotte,  C.  d  A.  R.  Co.  39 
S.  C.  474,  22  L.  R.  A.  246,  18  S.  E.  68; 
Raltzeger  v.  Carolina  Midland  R.  Co.  64  S. 
C.  246,  32  S.  E.  358. 

Under  the  common-law  rule  no  legal 
right  of  any  kind  can  be  claimed,  jure  na- 
tures, in  the  mere  flow  of  surface  water,  and 
neither  its  retention,  diversion,  repulsion, 
or  altered  transmission  is  an  actionable  in- 
jury, even  though  injury  ensues. 

Baltzegcr  v.  Carolina  Midland  R.  Co.  54 
S.  C.  246,  32  S.  £.  358;  Bowlsby  v.  8peer, 
31  N.  J.  L.  361,  86  Am.  Dec.  217;  Allen  v. 
Chipperoa  Falls,  52  Wis.  430,  38  Am.  Rep. 
748,  9  N.  W.  284 ;  O'Connor  v.  Fond  du  Lac, 
A.dP.R.Co.  52  Wis.  526,  38  Am.  Rep.  753, 

9  N.  W.  287;  Hughes  v.  Anderson,  68  Ala. 
280,  44  Am.  Kep.  147 ;  Cannon  y^Hargadon, 

10  Allen,  10t6,  87  Am.  Dec.  625;  Johnson  v. 
Chicago,  St.  P.  M.  d  0.  R.  Co.  80  Wis.  641, 
14  L.  R.  A.  49.5,  50  N.  W.  771;  Jones  v. 
Wabash,  8t.  L.  d  P.  R.  Co.  18  Mo.  App.  251 ; 
Hoester  y.  Hemsath,  16  Mo.  Apo.  485; 
Burke  v.  Missouri  P.  R.  Co.  29  Mo.  App. 
370;  Albany  v.  Bikes,  94  Ga.  30,  26  L.  R.  A. 
653,  20  S.  E.  257 ;  Jordan  y.  8t.  Paul,  M.  d 
M.  R.  Co.  42  Minn.  172,  6  L.  R.  A.  573,  43 
N.  W.  849;  Lessa/rd  v.  Btram,  62  Wia.  112, 
51  Am.  Rep.  715;  Angell,  Watercourses, 
534. 

The  ditch  or  drain  was  nMide  to  improve 
the  land  for  agriculturail  purposes.  AxA 
even  under  the  modified  or  intermediate 
rule,  an  owner  may  improve  his  land  for 
the  purposes  for  which  land  is  ordinarily 
u^««pd,  and  in  so  dodng  he  may,  by  ditches  or 
draJns,  oau.se  the  surface  wa-ter  accumulat- 
ing thereon  tx>  pans  over  the  lands  of  a  lo>¥- 
or  proprietor;  and  if  such  an  act  causes 
dama^,  it  is  damnum  absque  injuria,  and 
there  can  be  no  recovery  therefor. 

Angell,  Waiteroouraes,  534;  Brown  y. 
Winova  8.  W.  R.  Co.  53  Minn.  259,  56  N, 
W.  123:  Missouri  P.  R.  Co.  v.  Renfro,  62 
Ka.n.  237,  34  Pac  802;  Middlesex  Co.  v. 
McCue,  149  Mass.  103.  21  N.  E.  230; 
O'Brien  v.  Bt.  Paul,  25  Minn.  333.  33  Am. 
Rep.  474:  Ooodale  v.  Tuttle,  29  N.  Y.  459; 
Frazier  v.  Hminn.  12  Ohio  St.  294;  Bheehan 
V.  FhrMi.  59  Minn.  436,  26  L.  R.  A.  634,  61 
N.  W.  462:  Martin  v.  Jett,  12  La.  501,  32 
Am.  Drc.  120. 

When  there  is  a  pond  or  sink  on  the  lands 
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o#  an  upper  proprietor,  fed  onlv  by  sur- 
face waiter,  be  may,  when  flood  hudbaitdry 
requires  it,  drain  the  same  oy  an  artiflcicu 
drain  over  t)ie  Ia«iMi  ol  a  lower  proprietor. 

24  Am.  &  Eng.  Enc.  Law,  p.  903 ;  Peck  v. 
Herrington,  100  111.  611,  50  Am.  Rep.  627; 
Ooodale  v.  Tuttle,  29  N.  Y.  450;  Martin  v. 
Riddle,  26  Pa.  415;  Kauffman  v.  Chiese- 
mer,  20  Pa.  407,  67  Am.  Dec.  437;  Miller 
V.  Laubach,  47  Pa.  154,  86  Am.  Dec.  521; 
Broadbefit  t.  Ramabotkam,  11  Exoh.  602; 
Ratoeton  v.  Taylor,  11  Exob.  369;  Fratner 
▼.  Broicn,  12  Ohio  St.  294. 

The  pond  on  the  land  of  the  defendant 
Zeigler  being  fed  entirely  by  surface  wa- 
ter, he  had  the  clear  right,  in  the  interest  of 
good  husbandry,  to  dk»obarge  the  same  by 
an  arliflciaJ  drain  or  ditob  in  ite  natural 
course  upon  the  lands  of  ^^e  plaintiffs;  and 
if  it  damaged  the  same,  they  cannot  recover 
therefor. 

Jeff  ere  v.  Jeff  era,  107  N.  Y.  650,  14  N.  E. 
316;  Perk  v.  Ooodberlett,  109  N.  Y.  180,  16 
N.  E.  350;  Oil/illan  v.  Sohmidt,  64  Minn. 
20,  31  L.  R.  A.  549,  66  N.  W.  126;  Ouea- 
fiard  V.  Bird,  33  La.  Ann.  796;  Sowers  v. 
Skiff,  15  \jBL.  Ann.  300;  Meiwell  v.  Morgan, 
149  Pa.  415,  24  Atl.  216;  Dayton  v.  Drain- 
age Comrn.  128  111.  271,  21  N.  E.  108;  Lam- 
hert  ▼.  Alcorn,  144  lU.  313,  21  L.  R.  A.  616, 
33  N.  E.  53. 

Mr.  J.  B.  MolAuehlin  also  for  respond- 
ents. 

Jones*  J.,  delivered  the  opinion  of  the 
court: 

This  16  an  appeal  from  an  order  of  non- 
suit in  an  action  for  damages,  and  to  abite 
a  nuiMince  alleged  to  rrault  from  defend- 
ants draining  a  pond  of  water  which  other- 
wise had  no  outlet  from  their  lands  onto 
the  landfl  of  plaint) fTs  by  means  of  a  ditch 
cirt  by  them,  thereby  overflowing  and  sob- 
bing about  4  acres  of  plajnt'ff's  land,  and 
reralering  it  unfit  for  agricultural  purpo^e^^, 
and  thereby  also  causing  impure  water  to 
percolate  into  plaintiif's  weHl,  and  render- 
ing it  unfit  for  drink>ing  purposes,  and 
therreby  alM>  causing  malaria  aJ>f>ut  plain- 
tifTs'  dwHling  to  the  injurv  of  her  health 
and  that  of  hprr  family.  The  answer,  be- 
sides 0  general  denial,  sets  up  a  prescrip- 
tive right  to  so  drain  onto  plaintiflTs'  land. 
T^ie  cirruit  court  in  grenttinT  the  nonsuit, 
held  that  the  water  in  question  wan  mere 
snrface  water:  that  defendants  couM  d-^l 
with  it  as  a  common  enemy,  and  drain  it  by 
ditch  ont/>  the  plaintiffs'  land:  that  any  in- 
jury resulting  therefrom  was  damnum  abs- 
que injuria;  and  that  the  case  wns  gov- 
ern'*d  bv  the  doctrine  announced  in  Ritmrds 
V.  Charlotte,  C.dA.  R,  Co.  30  S.  C.  472,  22 
Ij.  R.  a.  246,  18  S.  E.  58;  and  Baltzeger  v. 
Carolina  ^fidland  R.  Co.  54  S.  C.  242.  32  S. 
E.  358.  The  exceptions  raiee  prfioticnl'y 
two  questions:  (1)  Whether  the  WRter 
complained  of  is  surface  water;  (2)  wheth- 
er an  upper  proprietor  has  the  rigM  by  ar- 
tificial drains  to  collect  surface  wnter.  and 
thereby  ouf(t  or  throw  it  upon  a  lower  pro- 
prietor to  his  injury. 

We  airree  with  the  circuit  oourt^  that  the 
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water  in  question  wtm  mere  surfaoe  wmter. 
The  comploiint  described  the  water  as  drain- 
ed from  a  "large  open  pond,  bae'n,  or 
sink,  commonly  called  a  'savanna,*  which  is 
naturally  and  completely  eurrounded  by 
high  hills,  and  which  for  the  greater  part 
of  the  time,  and  especially  during  rainy 
seasons,  col  looted  and  held  large  quantities 
of  water,  which  was  naturally  safey  kept 
8.nd  held  in  eaid  ba^n,  sink,  or  savaniBi  by 
means  of  the  surrounding  high  lands  and 
hills;  and  tliat  before  the  grievances  here- 
inafter complained  of  and  mentioned  the 
waters  from  said  pond,  basin,  or  savanna 
did  not  and  could  not  reach  or  in  any  way 
affect  the  said  lands  of  plaintiff,"  etc.  The 
e\idence  showed  that  the  on4y  source  ol 
t*up(»ly  to  this  pond  or  basin  wba  rain  fall- 
ing upon  the  surrounding  high  lands,  which 
drained  over  the  surface  thereof,  and  ac- 
cumulated in  the  said  baisin,  from  which  it 
had  no  outlet,  except  by  evikporation  or  per- 
coilation,  until  the  cutting  of  the  ditch  com- 
plained of;  that  said  pond  was  not  per- 
manent; thai  it  was  dry  at  times;  that  one 
year  it  snm  planted  to  cotton,  and  that  it 
was  usually  planted  to  rice.  Such  water  is 
nothing  more  than  mere  surface  drainage 
over  the  face  of  the  surrounding  lands  slop- 
ing to  the  busin,  oocasioned  by  rains,  and 
does  not  possess  the  essential  chamcteris- 
tics  of  a  watercourse,  vie.,  a  streim  of 
water  usually  flowing  in  a  defini'te  channel. 
In  a  note  to  Cairo,  V.  d  C,  R.  Co.  v.  Bre- 
voort  (C.  C.  D.  Ind.)  25  L.  R.  A.  527,  the 
learned  annotator,  after  ooreobing  many 
oases  on  the  subject,  says:  '*From  all  the 
cases  and  definitions  it  would  seem  that 
surface  water  is  water  on  the  surface  of 
the  ground,  the  source  of  which  is  so  tem- 
porary or  limited  as  not  to  be  ab'e  to  main- 
tain for  any  considerable  time  a  stream  or 
body  of  water  having  a  well-defined  and 
substantial  existence.''  In  the  recent  ca-<e 
of  Latcton  v.  South  Bound  R.  Co.  61  S.  C. 
— ,  30  S.  E.  752.  the  court  quoted  with  ap- 
proval the  following  deflnition  from  24  Am. 
k  Eng.  Enc.  T^aw,  p.  8J)6:  "S«jrface  waters 
are  waters  of  a  casual  and  vagrant  c'^arae- 
ter,  whioh  ooze  through  the  soil,  or  diffuse 
or  squander  themselves  over  the  surface, 
following  no  definite  course.  They  are 
waters  wh<it*h,  thotigh  customarily  and  nat- 
uiHtlly  flowing  in  a  known  direction  and 
course,  have  nevertheless  no  banks  or  chan- 
nels in  the  soil,  and  include  waters  wltich 
are  diffused  over  the  surface  of  the  ground, 
and  are  derived  from  rains  and  mK^tinr^ 
snows,  occasional  ouUiursts  of  water,  which 
at  times  of  freshet  or  melting  of  snows  de- 
scend from  tdie  mountains  and  inundate  the 
country,  and  the  moisture  of  wet,  spongy, 
springy,  or  boggy  ground."  Under  this  de- 
finition there  can  be  no  doubt  that  the  wa- 
ter which  supplied  the  basin  or  pond  was 
surface  water  only,  and  we  think  that  such 
water  would  not  lose  its  charaoter  as  such 
simply  bees  use  the  water  remained  ponded 
in  Uie  basnn  for  a  time  until  it  disappeared 
through  evaporation  or  percolation,  leaving 
the  bottom  ai  the  bssin  either  dry  or  in  a 
boggy  or  marshy 
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We  do  not  agree  wHh  the  circuit  court, 
liowevvr,  in  the  view  taken  as  to  the  sec- 
ond question  stcuted  aibove.  There  being 
some  evidence  tending  to  show  that  plain- 
tiff had  sustained  injury  as  Alleged  by  the 
draining  of  said  w»ter  by  an  artificial  chan- 
nel oonstnicted  by  defeodants,  which  cast 
the  water  onto  plaintiffs'  lands,  where  it 
would  not  have  otherwise  gone,  the  case 
oug^  to  have  been  submitt^  to  the  jury. 
It  is  cleaxly  settled  by  the  decisions  of  this 
court  that  the  common^bbw  rule  as  to  sur- 
face w«,ter  prevails  in  this  etate.  Edwards 
V.  Charlotte,  C,  d  A.  R.  Co.  39  S.  C,  475,  22 
L.  R.  A.  246,  18  S.  £.  68;  Baltzeger  v.  Co^- 
Una  Midland  R,  Co,  64  S.  C.  246,  32  S.  E. 
358;  Lawton  v.  Bouth  Bound  R,  Co.  61  S. 
€.  — ,  39  S.  E.  752.  In  the  cose  first  cited, 
the  court,  speaking  by  Chief  Justice  Mc- 
Iver,  eaid:  "Under  the  oommon-law  rule, 
surface  water  is  regcurded  as  a  oonunon 
enemy,  and  every  landed  proprietor  has  a 
ri^t  to  take  any  meaisures  necessary  to  the 
protection  of  his  own  property  from  its  rav- 
ages, e\''en  if  in  doing  eo  he  throws  it  back 
upon  a  cotemrinus  proprietor  to  hie  dam- 
age, which  the  law  regards  as  a  case  of 
damnum  absque  injuria,  and  affords  no 
cause  of  action."  Under  the  civil  laiw,  by 
reason  of  the  location,  the  upper  estate  has 
an  easement  or  servitude  in  the  lower  es- 
tate for  the  natural  fiofw  of  surface  water 
from  the  former  to  the  latter,  eo  that  the 
owner  of  the  lower  or  servient  estate  can- 
not lawfully  obi9truGt  such  flow.  On  the 
other  hand,  the  common  law  does  not  rec- 
ognize any  such  easement  or  servitude,  and, 
in  view  of  the  owner's  dominion  over  his 
property,  permits  the  proprietor  of  land  to 
protect  his  property  from  the  invasion  of 
surface  water.  Under  this  prindple  of  the 
oonunon  law  the  three  cases  cited  al>ove 
were  decided,  each  case  involving  the  ques- 
tion whether  a  proprieixn*  of  land  may  not 
l&wfully  refuse  to  receive  surface  water  up- 
on his  premises  by  embankment  against  it. 
"We  deal  now  with  a  different  question.  In 
the  case  of  Barkley  y,  Wilcox,  86  N.  Y.  140, 
40  Am.  Rep.  519,  the  court  said:  "There  is  a 
manifest  distinction  between  casting  water 
upon  another's  land  and  preventing  the  flow 
of  surface  water  upon  your  own."  In  that 
•case  the  court  recognized  the  principle  that 
"the  owner  of  wet  and  spongy  land  cannot, 
.  .  .  by  drains  or  other  artificial  means, 
4!ollect  the  surface  water  into  channels,  and 
discharge  it  upon  the  land  of  his  neighbor 
to  his  injury;"  saying  further:  "This  is 
alike  the  rule  of  the  civil  and  conunon  law." 
In  the  oases  cited  the  court,  enforcing  the 
comnnon-Iaw  rule,  held  that  no  action  would 
lie  for  cutting  off  the  flow  of  surface  water, 
•even  though  injury  was  inoiden'tally  done  to 
another.  In  Massachusetts,  where  the  rule 
iyi  the  common  law  is  enforced,  the  same 
distinction  is  recognized;  for  in  the  case  of 
Rathke  v.  Qardner,  134  Mass.  14,  the  court 
mid:  "But  there  is  the  well-settled  dis- 
tinction that,  although  a  man  may  make 
anv  fit  use  of  his  own  land  which  he  deems 
best,  and  will  not  be  responsible  for  any 
damages  caused  by  the  natural  flow  of  the 
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surface  water  incident  thereto,  yet  he  has 
not  the  right  to  collect  the  suri^e  water  on 
his  own  land  into  a  ditch,  culvert,  or  oth- 
er artificial  channel,  and  discharge  it  upon 
the  lower  land  to  its  injury."  In  24  Am.  & 
£ng.  Enc.  La;w,  p.  928,  rt  is  stated:  "Nor 
can  the  owner  of  the  upper  land  collect  the 
waters  of  his  estate  iirto  a  ditch  or  drain, 
and  discharge  it  in  a  volume  on  the  lower 
land  to  its  injury.  It  is  no  defense  to  an 
action  for  wrongfully  discharging  surface 
water  on  the  pla&tiff's  lands  tLuit  the  plain- 
tiff might,  by  taking  steps  to  protect  his 
land,  have  avoided  or  prevented  the  dam- 
age. The  rule  that  cui  owner  of  land  who 
o^leots  water  in  a  body  and  casts  it  upon 
the  lower  prenuses  to  their  injury  is  re- 
sponsible in  damages  is  followed  alike  in 
the  states  which  have  adopted  the  common 
law  as  well  as  those  which  have  adopted  the 
rule  of  the  civil  law."  The  author  cites 
many  cases,  and,  in  so  far  as  we  have  beeo 
able  to  examine  the  cited  cases,  they  sup* 
port  the  text.  In  an  edahoonate  note  to 
Cray  v.   McWilliams    (Oal.)    21   L.  R.  A. 

593,  the  learned  annotator  shows  that  'Hhe 
great  majority  of  the  courts,  whether  in- 
clined to  follow  the  civil  law  or  the  so- 
.called  common  law,  unite  in  holding  that, 

whatever  else  nuiy  be  done  wiftfli  eurface 
water,  the  proprietbor  whose  land  it  has 
reached  cannot  divert  it  from  its  natural 
course,  and  cast  it  in  a  body  on  an  adjoin- 
ing proprietor."  See  the  fodlowing  cases 
from  states  which  have  adopted  the  com- 
mon-law rule:  Adams  v.  Walker,  34  Odou. 
466,  91  Am.  Dec.  742;  Pye  v.  Mankato,  36 
Minn.  373,  31  N.  W.  863;  Davis  v.  Craw- 
fordsville,  119  Ind.  1,  21  N.  E.  449;  Ryoh- 
licki  V.  8t.  Louis,  98  Mo.  497,  4  L.  R.  A. 

594,  11  S.  W.  1001;  Pcttigrew  v.  Evansville, 
25  Wis.  223,  3  Am.  Rep.  50.  See  also  An- 
gel 1,  Watercourses,  7th  ed.  p.  133,  and  cases 
oollccted  in  4  Sharswood  &  B.  Am.  Law  of 
Real  Prop.  340.  In  a  recent  case  from  Wis- 
consin {Schuster  v.  Albrecht,  98  Wis.  241, 
73  N.  W.  900)  the  court  held  that  the  own- 
er of  land  on  which  there  is  a  pond  of  sur- 
face water  cannot  lawfully  conduct*  it  by 
an  artificial  channel  to  a  point  where  it 
would  inevitably  permeate  the  surrounding 
soil,  and  percolate  through  the  same  into 
and  permanently  injure  his  neighbor's  land. 
The  rule  announced,  we  think,  is  reason- 
nible.  When  one  having  the  right  to  cut 
off  surface  water  from  his  land  nevertheless 
permits  suoh  water  to  collect  in  a  natural 
basin  on  his  land,  he  has  an  absolute  right 
of  property  in  such  water,  and  may  use  it 
exclusively  as  his  own.  His  dominion  over 
such  water  is  as  great  as  his  dominion  over 
the  realty  upon  which  it  rests,  and  of  which 
it  is  a  part.  He  can  no  more  cast  such  wa- 
ter, by  artificial  means,  injuriously  upon 
his  neighbor,  than  he  could  cast  the  mud 
or  soil  upon  his  neighbor's  premises.  In 
either  case  he  would  violate  the  neighbor's 
right  of  dominion  over  his  own  property. 
The  absolute  right  of  the  lower  proprietor 
to  embank  against  the  flow  of  surface  wa- 
ter, and  thereby  cause  it  to  rest  upon  the 
upper  proprietor's  land,  is  wholly  irrecoo- 
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cilaUe  witii  the  cloamed  right  of  the  upper 
proprietor  by  artificial  means  to  collect  and 
cast  such  wcuter  upon  the  lower  proprietor. 
It  is  a  maxim  of  the  common  law  (iSito 
uiere,  etc.)  that  everyone  must  ao  exercise 
his  legal  right  as  not  necessarily  to  injure 
another  in  the  exereioe  of  his  legal  right. 
If,  therefore,  the  upper  proprietor  hae  no 
easement  to  drain  surface  water  upon  the 
lower  proprietor  either  by  natural  or  artifi- 
cial mean's,  and  the  lower  proprietor  has 
the  legal  ri^ht  to  cast  it  back  upon  the 
upper  proprietor,  it  wxmld  seem  unreason- 
able to  hold  that  the  upper  proprietor 
may,  neverthjeilesB,  lawfully  oollect  such  wa- 
ter in  artificial  channels,  and  throw  it  up- 
on the  lower  prcyprietor.  The  upper  pro- 
prietor may  aequo  re  the  right  to  drain  sur- 
face water  onto  his  neighbor's  land  through 
artificial  channels  by  prescription.  This,  of 
course,  involves  a  right  of  action  to  pre- 
vent such  prescriptive  right. 


The  testimony  in  this  case  was  to  the  ef- 
feet  that  the  pond  of  water  was  wholly  up- 
on the  land  o^  the  defendant  Zeigler;  thai 
in  1873  John  Brandenburg,  a  former  owner, 
partially  drained  this  pond  by  a  dit(^  oi 
small  depth  over  his  land  to  the  land  of 
defendant  Charlotte  Buydc,  then  owned  by 
R.  E.  Clark;  that  about  1886  Clark  ex- 
tended this  ditch  some  distance  across  his 
land;  that  about  1894  the  defendants  Zeig- 
ler and  Buyck  deepened  this  ditoh  so  as  to 
completely  drain  tiie  pond;  tfaajt  the  ditoh 
ended  on  Buyck's  land  428  yaitis  from 
plaintiff's  land,  but  that  the  water  flowing 
from  the  ditch  made  a  gully  down  the  slope 
through  which  it  flowed  into  plaintiff's 
land  below;  and  there  was  evidence  tending 
to  gAiow  that  plaintiff  wais  thereby  injured. 

It  was  improper  to  nonauit.  The  judg- 
ment of  the  Circuit  Court  is  ih'^refore  re- 
vef'sed  and  the  case  remanded  for  a  nevr 
trial. 


NORTH   CAROLINA   SUPREME   COURT. 


J.  S.  BOGAN  and  Wife 

V, 

CAROLINA  CENTRAL  RAILROAD  COM- 
PANY, Appt. 

(120  N.  C.  154.) 

A  railroad  oompanr  Is  liable  for  In- 
Jarlngr,  by  means  of  Its  train,  a  per- 
son nevllgrentlr  ipvallclnflr  on  Its  trestle 

without  ability  to  save  himself  from  tbe  in- 
jury,  if  those  In  charge  of  the  train  dis- 
covered, or  by  the  exercise  of  ordinary  care 
might  have  discovered,  the  peril  of  the  in- 
jured person,  and  might,  by  the  exercise  of 
such  care,  have  avoided  the  accident. 

(October  29,  1001.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Richmond 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  personal  in- 


juries alleged  to  have  been  oansed  by  de> 

fendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  H.  Day  for  appeila^nt^ 

Mr.  James  A«  LooU&art  for  e^ypelh 


Douglas,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  the  recovery  of  dam- 
ages for  injuries  received  by  the  plaintiff  by 
being  knocked  off  a  trestle  by  the  defend- 
ant's train.  The  issues  and  answers  thereto 
were  as  follows: 

( 1 )  Was  Delhi  Ann  Began  injured  by  th» 
negligence  of  the  defendant? 

(2)  Did  she,  by  her  own  negligence,  con- 
tribute to  her  injury? 

A,  Yes. 

(3)  Notwithstanding       her      negligence,. 
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NoTS. — Doctrine  of  "last  clear  chance. 


L  Origin,  function,  and  mode  of  operation  of 

doctrine, 
II,  The  application  of  the  doctrine  in  the  dif- 
ferent furiedictione. 
III.  Summary, 

Scope, 

It  is  the  pnrpose  of  this  note  to  show,  so 
far  as  possible,  the  position  of  the  courts  of 
the  different  Jurisdictions  upon  the  question  as 
to  the  extension  of  the  doctrine  of  "last  clear 
chance*'  to  cases  in  which  the  negligence 
charged  against  the  defendant  consists  of  some 
act  or  omission  occurring  before  the  discovery 
of  the  peril  in  which  the  plaintiff,  or  deceased, 
by  his  own  negligence,  had  placed  himself  or  his 
property.  For  reasons  which  will  be  apparent 
from  what  is  said  in  subdivision  I.,  no  attempt 
has  been  made  to  collect  the  cases  in  which 
the  doctrine  has  been  applied  to  an  omission 
of  a  duty  on  defendant's  part  after  discovering 
the  peril,  although  some  cases  of  that  kind  are 
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cited  by  way  of  illustration  and  distinction.  As 
will  hereafter  appear,  the  question  as  to  what 
duty  rests  upon  defendant  before  discovering 
the  peril  is  vitally  important  In  the  application 
of  the  doctrine  of  "last  clear  chance,"  but  as 
it  is  a  preliminary  inquiry,  and  must  be  deter- 
mined, in  the  first  instance,  without  reference 
to  the  doctrine  of  contributory  negligence  or 
that  of  "last  clear  chance,"  no  attempt  has  been 
made  to  collect  all  of  the  cases  affecting  it, 
though  many  of  them  are  referred,  to  for  the 
purpose  of  explaining  and  distinguishing  de- 
cisions. 

I.  Origin,  function,  and  mode  of  operation  of 

doctrine. 

The  origin  of  the  doctrine  of  "last  clear 
chance"  is  generally  attributed  to  the  case  of 
Davles  v.  Mann,  10  Mees.  &  W.  546.  12  L. 
J.  Exch.  N.  S.  10,  6  Jur.  954,  in  which  the 
owner  of  a  donkey,  who  negligently  turned 
It  out  upon  the  highway  with  its  feet  fet> 
tered,  was  allowed,  notwithstanding  his  own 
negligence,   to  recover  from  a  person  driving 
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oould  ihe  defendant,  bj  the  exerciee  of  ordi- 
nary  care,  have  prevented  the  injury  T 

A.  Yes. 

(4)  What  damages,  if  any,  baa  plaintiff 
mistaioed? 

A..  $1,500. 

The  defendant  asked  tibe  court  to  direct 
a  verdict  in  its  favor  upon  all  the  issues. 
Aai  the  evidence  was  confliotiiig  this  rc- 
queet  was  properly  refused.  Spruill  v. 
Korthvcutcrn  MtU,  L.  Ins.  Co,  120  N.  C. 
141,  27  S.  E.  39 ;  Gwyn-Harper  Mfg.  Co,  v. 
Carolina  C.  R.  Co.  128  N.  C.  280,  38  S.  E. 
894,  and  cases  therein  cited.  The  able 
counsel  for  the  defendant  contended  that,  as 
the  plaintiff  testified  that  she  was  walking 
upon  the  trestle  on  Sunday  afternoon  with 
a  man  whom  she  has  since  married,  and  in 
whom   she   was  then   "deeply   interested," 


neither  of  them  was  in  a  mental  condition 
to  see  or  hear  anything  except  each  other, 
and  their  going  upon  the  trestle  in  such  a 
frame  of  mind  was  n€g]dgeince  per  se.  The 
lee<rned  counsel  for  >tihe  plaintiff  seems  to 
tacitly  admit  this  proposition,  but  contends 
that,  as  the  jury  have  found  that  the  de- 
fendant, by  tiie  exercise  of  ordinary  care, 
could  have  prevented  the  injuiy  notwith- 
standing the  negligence  of  the  plaintiff,  this 
court  should  not  deny  to  a  young  bride  ex- 
pectant the  protection  which  the  English 
couit  of  exchequer  extended  to  a  hobbled 
donkey  browsing  in  the  public  highway. 
The  court  charged  ithe  jury  that,  if  they 
belie\'ed  the  evidence,  -they  would  find  that 
the  plaintiff  was  guilty  o>f  contributory  neg- 
ligencej  and  they  so  found.  The  plaintiff,, 
having  won  the  case,  does  not  appeal. 
The  charge  was  full  and  explicit,  and,  a* 


along  the  highway,  who  carelessly  ran  into  and 
killed  It.  The  doctrine  of  that  case,  and  the 
groand  of  its  decision,  have  been  accurately 
stated  by  a  writer  In  the  Quarterly  Law  Review 
(Tol.  2,  p.  607)  as  follows:  "The  party  who  last 
has  a  clear  opportunity  of  avoiding:  the  acci- 
dent, notwithstanding  the  negligence  of  his  op- 
ponent. Is  considered  solely  responsible  for  it." 
The  North  Carolina  supreme  court,  whose  treat- 
ment of  the  doctrine  as  applied  to  the  class  of 
cases  to  which  this  note  is  confined,  is,  upon 
the  whole,  perhaps,  the  most  satisfactory,  made 
a  very  helpful  and  suggestive  statement  with 
reference  to  It  in  Smith  v.  Norfolk  &  S.  R.  Co. 
114  N.  C.  728,  25  L.  R.  A.  287,  19  S.  B.  863. 
023.  It  said  that  the  rule  in  Davles  v.  Mann 
•imply  furnishes  a  means  of  determining  wheth- 
er the  plalntlflTs  negligence  is  a  remote  or  a 
proximate  cause  of  the  injury ;  that  before  the 
introduction  of  the  rule  any  negligence  on  the 
part  of  the  defendant,  which  In  any  degree  con- 
tributed to  the  accident,  was  Judicially  treated 
•  as  a  proximate  cause,  and  constituted  contrib- 
Qtory  negligence  which  barred  a  recovery.  A 
similar  statement  is  made  In  Nashua  Iron  & 
Steel  Co.  V.  Worcester  ft  N.  R.  0>.  62  N.  H.  159, 
and  the  same  idea  is  expressed  in  other  terms 
In  many  of  the  other  cases.  When  the  doctrine 
is  stated  in  this  form,  it  becomes  apparent  that 
It  Is  not  an  exception  to  the  general  doctrine 
of  contributory  negligence,  and  that  it  does  not 
operate  to  permit  one  to  recover  in  spite  of  con- 
tributory negligence,  but  merely  to  relieve  the 
negligence  of  the  plaintiff  or  deceased,  which 
would  otherwise  be  regarded  as  contributory, 
from  its  character  as  such,  and  this  result  it 
accomplishes  by  characterising  the  negligence 
of  the  defendant,  if  it  intervenes  between  the 
negligence  of  plaintiff,  or  deceased,  and  the  ac- 
cident, as  the  sole  proximate  cause  of  the  in- 
jury, and  the  plaintiff's  antecedent  negligence 
merely  as  a  condition  or  remote  cause.  The 
antecedent  negligence  of  the  plaintiff  or  de- 
(^eased  having  been  thus  relegated  to  the  posi- 
tion of  a  condition  or  remote  cause  of  the  ac- 
cident, it  cannot  be  regarded  as  contributory, 
rince  It  is  well  established  that  negligence,  in 
order  to  be  contributory,  must  be  one  of  the 
proximate  causes.  (Tanner  v.  Louisville  &  N. 
R.  Oo.  60  Ala.  621 ;  Richmond  v.  Sacramento 
Valley  R.  Co.  18  Cal.  351 ;  Button  v.  Hudson 
RlTer  R.  Co.  18  N.  Y.  248 ;  Troy  v.  Cape  Fear 
*  T.  Valley  R.  Co.  99  N.  C.  298,  6  S.  K.  77,  and 
many  other  cases  that  might  be  cited.)  Since, 
therefore,  the  function  of  the  doctrine  Is  merely 
to  strip  from  the  negligence  of  the  plaintiff  or 
deceased  the  attribute  expressed  by  the  word 
"contributory,"  It  follows  tZ^it  there  is  no  op- 
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portunlty  or  occasion  for  Its  application,  un- 
less, and  until,  it  haa  been  independently  deter* 
mined  that  there  has  been  some  breach  of  duty 
on  the  defendant'a  part  intervening  between  the 
antecedent  negligence  of  the  plaintiff  or  deceased 
and  the  accident.  If  there  was  no  such  breach 
of  duty,  there  could  be  no  recovery,  even  If  the 
doctrine  of  contributory  negligence  were  to  be 
repudiated  altogether.  Comparatively  few, 
even  of  the  cases  In  which  there  has  been  an 
opportunity  or  occasion  to  apply  the  doctrine, 
have  recognized  and  discussed  It  as  a  distinct 
and  aeparate  doctrine  under  the  name  of  the 
*'last  clear  chauce  doctrine,"  or  a  almllar  desig- 
nation, and,  in  many  of  the  cases  in  which  the 
decision  is  favorable  to  the  defendant,  it  Is  dif- 
ficult to  determine  whether  there  was  any  oc- 
casion or  opportunity  for  the  application  of  the 
doctrine,  and,  therefore,  whether  or  not  it  must 
be  regarded  a  a  having  been  repudiated,  owing 
to  Ihe  uncertainty  whether  the  decision  is  upon 
the  ground  that  there  was  no  duty  incumbent 
on  the  defendant,  or  upon  the  ground  of  the 
contributory  negligence  of  the  plaintiff  or  de- 
ceased. When  the  decision  rests  on  the  for- 
mer gi'ound,  there  is  no  opportunity  or  oe> 
casion  for  applying  the  doctrine,  since,  in  that 
case,  one  perfectly  free  from  negligence  of 
any  kind  could  not  recover.  But  where  the 
real  ground  of  the  decision  is  that,  though  the 
defendant  was  guilty  of  negligence,  the  plain- 
tiff cannot  recover  becauae  of  contributory  neg- 
ligence, one  of  the  indispensable  prerequisites 
of  the  doctrine  of  **last  clear  chance"  is  pres- 
ent, and  a  decision  favorable  to  the  defendant 
necessarily  Involves  a  rejection  of  the  doctrine 
as  applied  to  the  particular  omission  of  duty 
which  constituted  the  defendant's  negligence, 
unless  the  negligence  of  the  plaintiff  or  deceased 
must  be  regarded  as  having  continued  up  to  the 
time  of  the  accident,  or  at  least  as  long  as  the 
defendant's  negligence.  By  reason  of  the  fail- 
ure to  distinguish  between  non-negligence  on 
the  part  of  the  defendant  and  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  a  confusion 
of  ideas  sometimes  arises,  and  the  courts  some- 
times apparently  regard  a  decision  that  really 
denied  the  liability  of  the  defendant  on  the 
ground  of  the  plaintiff's  contributory  negligence 
as  equivalent  to  a  holding  that  the  defendant 
owed  no  duty  to  the  plaintiff,  or  at  least  not 
the  particular  duty,  the  breach  of  which  Is  as- 
signed as  negligence.  And  such  courts  are,  there- 
fore, embarrassed  In  establishing  a  duty  on  the 
part  of  the  defendant,  the  existence  of  which, 
as  has  already  been  said,  must  be  established  be- 
fore the  doctrine  of  "last  clear  chance"  can  be 
invoked.     Obviously  that  doctrine  itself  cannot 
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far  aa  we  can  see,  without  error.  Its  essen- 
tial features  are  siibstantially  embodied  in 
the  fallowing  extracts:  "That  the  burden 
of  proving  by  the  greaJter  weight  of  efvidence 
the  first,  third,  and  fourth  issues  was  upon 
the  plaintiff."  "That  if  the  jury  found 
from  the  evidence  that  the  defendant's  serv- 
ants in  charge  of  the  engine  either  discov- 
ered, or  by  exercising  oi^inary  care  might 
have  di-dcovered,  tluit  the  plaintiff  was 
walking  upon  the  trestle,  and  was  so  situ- 
ated that  she  oould  not,  without  peril,  ow- 
ing 'to  her  position  on  the  trestle  and  the 
length  and  height  of  the  trestle,  get  off  the 
trestle  in  time  to  escape  the  train  moving 
as  it  was,  and  that  the  defendant's  servante 
in  charge  of  the  engine  coudd,  by  the  exer- 
cise of  ordinary  care,  have  stopped  the 
train,  and  avoided  the  accident,  after  see- 
ing the  plaintiff  in  a  place  of  peril  on  the 


trestle,  or  after  they  should  bare  seen  her 
and  failed  to  do  so,  and  the  plaintiff  was 
injured  thereby,  they  should  answer  the 
first  issue  'Yes.' "  "It  was  not  the  durty  of 
defendant,  througih  its  engineer,  to  lessen 
the  speed  of  its  train  as  it  «pproacfaedthe 
trestle,  until  he  had  reasonable  grounds  to 
believe  that  the  female  plaintiff  was  on  the 
trestle,  and  not  capable  of  caring  for  her- 
self; and  that  if  the  jury  find  that  as  soon 
as  the  engineer  discovered,  or  by  the  exer- 
cise of  ordinary  care  oould  have  disoorered, 
that  the  female  plaintiff  was  upon  the  tres- 
tle, and  in  a  plaoe  of  dsun^per,  he  did  all  in 
his  power  to  etop  the  train,  they  will  an- 
swer the  first  issue  'No'  and  the  third  issue 
'No.'"  "If  the  engineer  saw  the  female 
plaintiff  while  upon  the  track,  and  not  up- 
on the  trestle,  of  defendant,  walking  in 
front  of  the  engine,  which  was  moiving,  he 


be  Invoked  to  raise  the  duty,  since  that  would  be 
merely  to  argue  In  a  circle.  In  the  case  of  Pick- 
ett V.  Wllmlnffto-n  &  W.  E.  Cb.  117  N.  C.  616. 
30  L.  R.  A.  257,  23  8.  E.  264,  infra,  II.,  where 
the  doctrine  was  applied  so  as  to  hold  a  railroad 
company  liable  for  killing  a  drunken  trespasser 
lying  on  the  track,  although  he  was  not  seen 
,in  time  to  have  avoided  the  accident,  the  court 
realized  the  necessity  of  establishing  a  duty  on 
the  part  of  the  engineer  to  keep  a  lookout,  be- 
fore the  doctrine  could  be  applied,  but  evidently 
felt  that  before  such  duty  could  be  raised  the 
jTenoral  doctrine  of  contributory  negligence  must 
be.  In  some  way,  avoided  or  evaded.  The  court 
says:  "The  law,  as  settled  by  two  lines  of 
authorities  here,  Imposes  upon  the  engineer  of 
a  moving  train  the  duty  of  reasonable  care  In 
observing  the  track,  and  If  by  reason  of  his 
omission  to  look  out  for  cows,  horses,  and  hogs, 
he  fails  to  see  a  drunken  man,  or  reckless  boy, 
asleep  on  the  track.  It  cannot  be  denied  that  he 
Is  guilty  of  a  dereliction  of  duty.**  It  does  not 
say  that,  if,  by  omission  to  look  for  a  drunken 
man  or  reckless  boy  asleep  on  the  track,  he 
falls  to  see  such  man  or  boy.  It  cannot  be  de- 
nied that  he  Is  guilty  of  a  dereliction  of  duty. 
The  significance  of  the  distinction  lies  in  the 
fact  that  In  North  Carolina  it  is  held  that  one 
is  not  guilty  of  negligence  In  turning  out  his 
stock,  although  they  may  find  their  way  upon 
a  railroad  track.  The  form  of  statement  used 
Qiud  the  argument  made  in  connection  with  it 
suggest  that  the  Idea  of  the  court  was  that  the 
duty  of  exercising  reasonable  care  In  observing 
the  track  was  primarily  for  the  purpose  of  pro- 
tecting persons  or  stock  with  reference  to  whom 
or  which  there  had  been  no  antecedent  negli- 
gence, and  that  while  that  duty  was  not  pri- 
marily owed  to  the  trespasser  in  question  be- 
cause he  was  negligent,  yet  if  it  had  been  per- 
formed, the  engineer  would  have  discovered  him, 
and  would  have  had  the  last  clear  chance  to 
avoid  Injuring  him.  This  view  of  the  court's 
theory  Is  further  strengthened  by  the  fact  that 
It  refers  to  the  duty  to  keep  a  lookout  that  the 
railroad  company  owes  to  Its  passengers,  and 
apparently  regards  it  as  anomalous  to  hold  that 
exactly  the  same  omission  of  duty  will  support 
a  recovery  by  one  person  and  not  by  another 
when  both  were  injured  by  reason  of  the  omis- 
sion. The  difficulty  with  this  position  is  that 
it  indirectly  permits  one  person  to  avail  himself 
of  a  breach  of  duty  that  was  owed  to  another 
and  not  to  himself,  and  thus  offends  one  of  the 
fundamental  principles  of  the  laws  of  negli- 
gence. But  it  is  not  necessary  to  resort  to  that 
theory,  or  to  any  other  theory  for  the  purpose 
of  evading  the  effect  of  the  general  unquali- 
fied doctrine  of  contributory  negligence.  In  order 
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to  raise  a  duty  on  the  defendant's  part  toward 
one  who  has  been,  or,  for  that  matter.  Is  at 
the  very  time  of  the  accident,  guilty  of  negli- 
gence which,  apart  from  the  doctrine  of  "last 
clear  chance,'*  might  be  regarded  as  contribu- 
tory. The  doctrine  of  contributory  negligence, 
as  its  very  name  suggests,  has  no  function  to 
perform  until  the  existence  of  the  duty  on  the 
defendant's  part,  toward  plaintiff  or  deceased, 
and  its  breach,  have  been  established.  The  ex- 
istence of  the  duty,  therefore,  and  the  class  of 
persons  to  whom  it  is  owed,  must  be  determined 
without  reference  to  the  question  of  contribu- 
tory negligence  upon  the  part  of  the  members 
of  such  clasa  After  It  has  been  established 
that  the  plaintiff  or  deceased  was  a  member  of 
the  class  to  whom  the  duty  was  owed,  and  that 
there  was  a  breach  of  the  duty,  the  doctrine 
of  contributory  negligence  may  be  Invoked.  It 
does  not,  however,  operate  at  all  to  purge  the 
defendant  of  Its  breach  of  duty,  or  to  eliminate 
the  plaintiff  from  the  class  of  persons  to  whom 
the  duty  was  owed.  On  the  contrary,  it  as- 
sumes that  the  defendant  has  been  guilty  of  a 
breach  of  duty  toward  the  plaintiff  or  deceased. 
If,  however,  the  negligence  of  the  plaintlfl  or 
deceased  proximately  contributed  to  the  Injury, 
the  courts  (except  In  admiralty  cases  and  In  a 
few  Jurisdictions  where  the  doctrine  of  com- 
parative negligence  obtains)  refuse  either  to 
place  the  entire  responsibility  on  the  defend- 
ant (which  would  be  manifestly  unjust),  or  to 
apportion  the  responsibility  between  the  parties 
(which  is  deemed  to  be  Impracticable).  It  is, 
therefore,  misleading  and  Improper  to  separate 
Injured  persons  Into  two  classes,  one  embracing 
those  who,  under  the  general  unqualified  doc- 
trine, would  be  guilty  of,  and  the  other  those 
who  would  be  free  from,  contributory  negligence, 
and  Inquire  as  to  the  duty  owed  to  each  class 
separately.  The  duty  owed  to  each  class  Is  ex- 
actly the  same,  though  the  liability  may  be  dif- 
ferent. The  distinction  is  often  unimportant, 
but  is  vital  to  the  doctrine  of  *'last  clear  chance.*' 
It  Is  not  Intended  to  deny  that  many  of  the  facts 
affecting  the  question  of  plaintiff's  contributory 
negligence  may  also  affect  the  question  of  de- 
fendant's duty  to  him,  nor  even  to  deny  that 
the  question  of  contributory  negligence  may  be 
determined  by  the  same  criterion  as  the  defend- 
ant's duty.  For  instance,  the  court  In  Km- 
tucky  C.  R.  Co.  v.  Gastineau,  83  Ky.  119,  holds 
that  an  adult  who  trespasses  upon  a  railroad 
track  Is  guilty  of  contributory  negligence  (or 
would  be  If  the  railroad  company  owed  any  duty 
to  him),  and  also  that  the  company  owes  no 
duty  to  keep  a  lookout  for  adult  trespassers, 
because  it  has  a  right  to  assume  they  will  keep 
off  the  track,  but  at  the  same  time  holds  that 
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had  'the  right  to  assome  «ihe  would  get  off 
the  track,  and  take  care  of  herself  up  to  the 
last  moment,  and  it  would  not  be  his  duty 
to  alack  the  ^peed  or  stop  the  train  until  he 
had  reaaon  to  believe  she  was  upon  the  tres- 
tle; and,  if  the  female  pluintiff  waa  injured 
under  sueh  circumstances,  the  law  will  im- 
pute it  to  her  own  negldgence,  and  you  will 
answer  the  first  issue  'No'  and  the  third 
issue  'No.'"  "If  the  plaintiff  was  guilty 
of  contributory  negligeaice,  and  if  the  jury 
find  from  the  evidenoe  ithat  the  defendant 
could,  by  the  exercise  oi  ordinary  and  rea- 
sonable care,  have  avodded  the  injury,  and 
faiJed  to  do  so,  and  hod  tdie  last  cleair  chance 
to  so  avoSd  it,  then  the  jury  will  answer  the 
t^ird  issue  *Yes/  "  "You  must  be  governed 
by  the  inBtructions  applicable  to  the  third 
issue,  which  have  already  been  reed,  just 
ae  though  they  were  now  reread."    All  these 


instructions  were  excepted  itx>  by  the  defend- 
ant, but  we  do  not  see  how  any  of  euch  ex- 
ceptions can  be  sustajtned  under  our  long 
anid  unbroken  line  of  authonrities  from  Gun- 
ter  V.  Wicker,  85  N.  C.  310,  to  the  present 
time.  The  principle  waa  fully  settled  at 
least  as  far  back  as  Pickett  v.  Wilmington 
&  W,  R.  Co,  117  N.  C.  616,  30  L.  R.  A.  257, 
23  S.  E.  264,  where  the  doctrine  is  elaJt>o- 
ratedy  discussed.  Among  the  more  recent 
cases  may  be  cited  Fulp  v.  Roanoke  &  S.  R. 
Go.  120  N.  C.  625,  27  S.  E.  74;  MoLamh  v. 
Wilmington  d  W,  R.  Co.  122  N.  C.  862,  29 
S.  E.  894;  Cox  v.  Norfolk  d  C.  R.  Co.  126 
N.  C.  103,  35  S.  E.  237;  Arrotoood  v.  South 
Carolina  d  O.  Extension  R.  Co.  126  N.  C. 
629,  36  S.  E.  151.  The  defendant  excepted 
to  the  submission  of  the  third  issue,  but 
such  an  issue  was  neoessary  for  a  proper 
determination   of  the  case.     Its   form   was 


the  company  owes  a  duty  to  keep  a  lookout  for 
children,  non  aui  juris,  trespassing  on  the  track, 
and  that  such  children  are  not  chargeable  with 
contributory  negligence.  Age  and  capacity  are 
thus  made  the  criteria,  both  of  negligence,  and 
of  contributory  negligence,  and  in  that  case 
the  court  uses  language  Indicating  that  the 
difference  In  respect  to  the  duty  of  the  company 
toward  these  different  classes  of  trespassers  is 
due  to  the  fact  that  one  class  is  chargeable 
with  contributory  negligence,  and  the  other  not. 
But  In  a  proper  view  it  would  seem  that,  though 
the  company's  duty  toward  the  different  classes 
of  trespassers  has  been  determined  by  exactly 
the  same  facts  that  determine  the  question  of 
contributory  negligence,  yet  the  question  as  to 
such  duty  has  not  been  determined,  or  in  the 
least  affected,  by  the  doctrine  Itself.  The  cor- 
rectness of  this  view  may  t>e  tested  by  suppos- 
ing that  the  doctrine  of  contributory  negligence 
were  to  be  ignored  altogether  (and  the  doctrine 
after  all  Is  only  one  of  expediency,  and  is  not 
fundamental).  The  company  would  still  be  ex- 
onerated from  any  duty  to  the  adult  trespasser, 
and  for  that  reason  the  latter  would  be  unable 
to  recover;  and,  on  the  other  hand.  If  It  were 
to  be  assumed  that  the  company  owed  no  duty 
to  keep  a  lookout  for  a  child  on  the  track,  the 
]atter*s  freedom  from  contributory  negligence 
would  not  enable  him  to  recover.  In  order  to 
give  full  force  and  effect,  upon  the  question  of 
the  defendant's  duty  toward  the  plaintiff  the 
establishment  of  which  Is  essential  to  create  an 
opportunity  or  occasion  for  the  application  of 
the  doctrine  of  "last  clear  chance,"  to  the  facts 
that  may  also  happen  to  affect  the  question  of 
plaintiff's  contributory  negligence,  thus  avoiding 
the  mistake  of  permitting  one  person  to  avail 
himself  of  a  breach  of  a  duty  owed  to  another, 
and  at  the  same  time  keeping  the  two  ques- 
tions distinct,  the  following  test  Is  suggested : 
Would  the  defendant  be  liable  to  a  person  in 
exactly  the  same  situation  and  bearing  exactly 
ttie  same  relation  to  defendant  In  every  respect 
as  the  plaintiff,  except  that  he  would  not,  even 
nnder  the  unqualified  doctrine  of  contributory 
n^igence,  be  chargeable  with  such  negligence? 
If  the  answer  to  this  question  Is  In  the  negative, 
that  Is  the  end  of  the  case,  and  no  occasion  or 
opportunity  has  arisen  for  the  application  of  the 
general  doctrine  of  contributory  negligence,  and, 
therefore,  none  for  the  application  of  its  quali- 
fication, the  doctrine  of  "last  clear  chance." 
If,  however,  the  answer  Is  m  the  affirmative,  the 
duty  on  the  part  of  the  defendant  has  been  es- 
tablished, and  the  doctrine  of  "last  clear  chance" 
must  then  be  invoked  (assuming  that  the  grava- 
men of  the  action  is  negligence  and  not  wil- 
fulness) so  as  to  take  the  case  out  of  the  opera- 
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tlon  of  the  general  doctrine  of  contributory 
negligence, — In  other  words,  the  doctrme  of 
"last  clear  chance"  must  be  invoked  so  that 
the  court  will  not  be  confronted  with  a  situation 
in  which  It  will  say  that,  l)oth  the  negligence 
of  the  plaintiff  and  that  of  the  defendant  hav- 
ing been  proximate  causes  of  the  accident,  it 
will  not  undertake  to  apportion  the  responslbil' 
ity.  If  the  duty  incumbent  on  the  defendant, 
which  has  thus  t)een  established  without  refer- 
ence  either  to  the  doctrine  of  contributory  neg- 
ligence or  that  of  "last  clear  chance,"  is  one, 
the  breach  of  which  Intervened  after  the  plain- 
tiff's negligence  had  expended  itself,  all  the 
requisites  essential  to  the  doctrine  are  present, 
and  the  court  must  either  adopt  or  repudiate 
it.  Since  the  doctrine  merely  furnishes  a 
means  of  determining  whether  or  not  the  plain- 
tiff's negligence  is  one  of  the  proximate  causes 
of  the  accident,  and  operates  merely  by  char- 
acterizing the  defendant's  breach  of  duty, 
when  It  Intervenes  between  the  plaintiff's  neg- 
ligence and  the  accident,  as  the  sole  proximate 
cause.  It  would  seem  that  the  degree  of  the 
defendant's  negligence,  unless  it  amounted  to 
wantonness  or  wilfulness,  would  make  no  dif- 
ference, except,  perhaps,  in  the  few  Jurisdic- 
tions where  the  doctrine  of  comparative  negli- 
gence obtains.  Therefore,  if  the  court  holds 
that  the  doctrine  applies  when  the  defendant 
actually  discovers  the  plaintiflTs  peril,  there 
seems  to  be  no  logical  reason  for  denying  its 
applicability  when  the  defendant  did  not  actual- 
ly discover  such  peril,  if  It  was  his  duty  to  have 
discovered  it.  The  court  In  Smith  v.  Norfolk  & 
8.  R.  Co.  114  N.  C.  728,  25  L.  R.  A.  287,  19  S. 
B.  803,  023,  in  Insisting  upon  the  extension  of 
the  doctrine  to  the  case  of  an  omission  of  duty 
to  discover  the  perilous  position  of  the  party  in- 
jured, as  well  as  to  the  omission  of  the  duty  to 
exercise  ordinary  care  after  discovering  the  peril, 
said  that  If  the  doctrine  were  limited  to  the  lat- 
ter class  of  cases  It  would  have  but  little  room 
for  application,  for  when  an  engineer  actually 
sees  a  person  apparently  insensible  to  danger, 
and  fails  to  use  ordinary  care  to  avoid  his  in- 
Jury,  he  is  guilty  of  such  a  reckless  and  wanton 
disregard  of  human  life  that  his  conduct  Is  so 
far  regarded  as  wilful  as  to  entirely  place  him 
outside  of  the  law  of  negligence. 

But  while  the  cases  are  substantially  agreed 
that  the  antecedent  negligence  of  the  plaintiff  or 
deceased  will  not  prevent  recovery  where  the 
accident  was  due  to  the  failure  to  exercise  or- 
dinary care  after  the  defendant  actually  discov- 
ered the  peril,  there  is  considerable  difference 
of  opinion  as  to  whether  the  doctrine  should 
be  extended  to  an  omission  of  duty  on  defend- 
ant's part  before  discovering  the  peril,  though. 
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practically  suggested  by  this  caurt  in  Den- 
mark V.  Atlantic  d  N.  C,  B.  Co,  107  N.  C. 
185,  180,  12  S.  £.  54,  and  has  since  been  re- 
peatedly approved,  expressly  so  in  Oox  v. 
Norfolk  cC-  C.  R,  Oo.  126  N.  C.  103,  35  S. 
v.  237.  It  is  in  almost  the  exact  words 
used  by  liord  Campbell  in  Dotoell  v.  General 
Steam  Nav,  Co.  5  £1.  &  Bl.  195,  quoted  with 
approval  in  the  leading  oaae  of  Tuff  v.  War- 
man,  2  C.  B.  N.  S.  739,  756,  where  he  says: 
"In  some  cases  there  may  have  been  negli- 
gemce  on  the  part  of  a  plaintiff  remotely 
ooQiaiected  with  the  accident,  and  in  those 
caset}  .the  ques>tion  arises  whether  the  de- 
fendant, by  the  exercise  of  ordinary  oare 
and  skill,  might  have  avoided  the  accident, 
notwithstanding  the  negligence  of  the 
plaintilT,  slb  in  the  oft-quoted  donkey  case. 
Dames  v.  Mwm.  There,  although  without 
the  negligence  of  the  plaintiff  the  accident 

as  will  hereafter  be  shown,  much  of  the  ap- 
parent conflict  on  this  question  may  be  explained 
and  reconciled.  Many  of  the  cases  of  the  for- 
mer class,  however,  as  sug^rested  in  the  case  Just 
cited,  do  not  really  involve  the  application  of 
the  doctrine  of  "last  clear  chance"  because  the 
decision  is  upon  the  ground  that  the  failure  to 
exercise  reasonable  care  to  avoid  the  Injury  after 
the  pe»il  is  discovered  amounts  to  wilfulness 
or  wantonness,  and  the  defendant  is  held  liable 
onder  the  well-established  principle  that  con> 
trlbntoi7  negligence  Is  no  defense  to  an  action 
for  a  wanton  or  wilful  injury.  Other  cases  of 
this  class,  however,  seem  to  take  the  view  that 
the  gravamen  of  the  action  is  negligence,  and 
that,  plaintiff  or  deceased  having  himself  been 
negligent,  it  is  necessary  to  invoke  the  doctrine 
of  "last  clear  chance"  in  order  to  avoid  the 
effect  af  the  doctrine  of  contributory  negligence. 
The  doctrine  of  "last  clear  chance**  has,  per- 
haps, been  most  frequently  Invoked  to  bold  a 
railroad  company  liable  for  killing  or  Injuring 
persons  or  stock  trespassing  upon  the  track, 
the  plaintiff  or  deceased  having  been  chargeable 
with  negligence.  Taking  the  broad  question 
whether  a  railroad  company  is  liable  for  such 
i-njurles  when  the  peril  was  not  actually  dis- 
covered in  time  to  avert  the  accident,  there  is 
much  conflict  in  the  opinions,  and  In  many,  per- 
haps most,  states,  the  liability  is  denied.  But 
the  denial  of  the  liability,  under  such  circum- 
stances, does  not  necessarily  Involve  a  refusal 
to  extend  the  doctrine  of  "last  clear  chance" 
to  the  omission  of  a  duty  on  the  defendant's 
part  to  keep  a  lookout,  or  any  other  duty  pre- 
ceding the  actual  discovery  of  the  peril,  if  such 
a  duty  exists.  Many  of  the  cases  that  deny  the 
liability  of  the  railroad  company  under  such 
circumstances  are  really  not  decided  upon  the 
ground  of  contributory  negligence  at  all,  but 
upon  the  ground  that  the  company  owed  no 
duty  to  keep  a  lookout  for  trespassers.  When 
the  decision  is  upon  that  ground.  It  is  clear  that 
there  Is  no  occasion  or  opportunity  for  apply- 
ing  either  the  general  doctrine  of  contributory 
negligence,  or  its  qualiflcatlon,  the  doctrine  of 
"last  clear  chance."  In  such  a  case  there  could 
be  no  recovery,  even  if  the  doctrine  of  contribu- 
tory negligence  were  repudiated  altogether,  or 
if,  for  any  reason,  the  plaintiff  or  deceased  could 
t)e  freed  from  the  imputation  of  contributory 
negligence.  While  no  attempt  has  been  made 
to  collect  all  of  the  cases  upon  the  question  as 
to  the  railroad  company's  duty  to  keep  a  look- 
out for  trespassers,  an  effort  is  made  in  the 
following  subdivision  to  reconcile  some  of  the 
apparently  conflicting  decisions  of  the  courts 
upon  the  question  of  the  company's  liabil- 
ity under  such  circumstances  by  pointing  oot 
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could  not  have  faaippeoed,  the  negligeooe  is 
not  supposed  to  have  contributed  to  the  ac- 
cident within  the  rule  upon  this  subjecL" 
The  case  therein  cited  {DaA)xea  v.  Mann,  ID 
Mees.  &  W.  545),  in  which  the  plaintiff's 
immortal  donkey,  by  its  death,  eetablished 
a  great  principle,  and  left  a  world-known 
name,  is  regaroed  as  the  origin  of  the  rule. 
The  plaintiff  fettered  the  fix>nt  feet  of  his 
donkey,  and  turned  him  into  a  public  high- 
way to  graze.  The  defendant's  wagon,  com- 
ing down  a  slight  descent  at  a  "smartish" 
pace,  ran  against  the  donkey,  and  kmocked 
It  down,  the  wheels  of  the  wagon  passing 
over  it  The  poor  brute  meekly  olosed  its 
wearied  eyes  and  gave  up  the  ghost,  an  ap- 
parently immortal  spirit  that  has  long  since 
put  Banquo's  ghost  to  shame.  From  such 
a  humble  beginning  arose  the  g^eat  dootrine 
of   the  "last  clear  chance."    In  that  case 

the  different  views  taken  by  the  courts  with  re- 
spet:t  to  the  duty  of  a  railroad  company  to  keep 
a  lookout,  or  to  observe  other  precautions  prior 
to  the  discovery  of  the  peril. 

Kven  when  It  is  held  to  be  the  duty  of  a  rail- 
road company  to  keep  a  lookout  for  persons  tres- 
passing upon  the  track,  it  .does  not  necessarily 
follow  that  the  company  Is  chargeable  with 
negligence  in  running  over  a  trespasser  who 
might  have  been  discovered  in  time  to  have 
stopped  the  train,  since  It  is  held  In  a  number 
of  cases  (6.  g.,  Louisville  &  N.  R.  Co.  v.  Black, 
89  Ala.  315,  8  So.  246,  and  Raines  v.  Chesapeake 
&  O.  R.  Co.  89  W.  Va.  50,  24  L.  R.  A.  226,  19 
S.  E.  06G)  that  persons  in  charge  of  a  train, 
who  see  a  person,  apparently  in  the  possession 
of  his  faculties,  walking  along  a  track,  have  the 
right  to  act  on  the  presumption  that  he  will 
step  aside  in  time  to  avoid  the  danger.  It  is 
apparent  that  cases  of  this  kind  do  not  present 
any  opportunity  or  occasion  for  applying  the 
doctrine  of  "last  clear  chance,"  because.  If  It 
be  assumed  that  the  engineer  was  negligent  in 
failing  to  keep  a  lookout,  there  is  no  causal  con- 
nection between  that  negligence  and  the  accident. 

It  must  be  admitted  that  the  view  of  the  doc- 
trine of  "last  clear  chance"  here  suggested  leaves 
a  difficult  question  to  be  answered  by  the  court 
without  any  assistance  from  it,  via..  What  duty 
did  the  defendant  owe  to  the  plaintiff  or  de- 
ceased before  his  peril  was  discovered?  But  it 
Is  exactly  the  same  question  that  the  court 
would  have  to  answer  If  the  doctrine  of  con- 
tributory negligence  were  repudiated  altogether, 
or,  if  for  any  other  reason,  the  plaintiff  or  de- 
ceased could  be  freed  from  the  charge  of  con- 
tributory negligence. 

But  even  when  the  essential  prerequisite  of  a 
duty  resting  up<Hi  the  defendant  has  been  estab- 
lished, there  is  still  another  element  that  must 
appear  before  the  doctrine  can  be  applied,  or 
at  least  before  it  can  be  applied  so  as  to  support 
a  recovery.  As  already  stated,  the  doctrine 
operates  by  characterizing  the  breach  of  duty 
on  the  defendamt's  part,  intervening  between 
the  plaintiff's  negligence  and  the  accident,  as 
the  sole  proximate  cause  of  the  accident.  In 
order  that  this  condition  may  exist.  It  is  obvious 
that  the  negligence  of  the  plaintiff  or  deceased 
must  be  regarded  as  having  expended  Itself  and 
havl-ng  culminated  before  the  breach  of  the  de- 
fendant's duty,  or  at  least  before  the  culmina- 
tion of  that  breach  of  duty.  If,  notwithstand- 
ing a  breach  of  duty  on  the  defendant's  part, 
the  plaintiff's  negligence  must  be  regarded  as 
continuing  up  to  the  very  instant  of  the  acci- 
dent, it  is  clear,  either  that  the  negligence  of 
the  parties  Is  concurrent,  and,  therefore,  that 
a  necessary  prerequisite  of  the  doctrine  Is  lack- 
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Lord  Abinger,  G.  B.,  says:  "The  defend- 
ant has  not  denied  that  the  aes  -wus  law- 
fully in  the  bigliway,  and  therefore  we  must 
assume  it  to  have  been  lawfully  Inhere.  But 
even  were  it  otherwise,  H  would  hare  made 
no  difference,  for  as  the  defendant  might, 
by  proper  care,  have  avoided  injuring  the 
nnimal,  and  did  not,  he  is  liable  for  the  oon- 
eequenoes  of  hie  negldgence  though  the  ani- 
mal might  have  been  impioperly  there." 
Again,  Parke,  B.,  says:  ** Although  the  ass 
may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road 
lit  such  a  pace  ae  would  be  likely  to  prevent 
mischief.  Were  this  not  so,  a  man  might 
justify  the  driving  over  goods  left  on  a  pub- 
tic  highway,  or  even  over  a  man  lying  asleep 
there,  or  the  purposely  running  against  a 
carriage  going  on  the  wrong  side  of  the 
rood."    It  is  impossible  to  follow  this  oase 


through  its  thousands  of  citatioDB  in  nearlj^ 
every  jurisdictioci  subject  to  Anglo- Ameri- 
can jurisprudenoe.  The  Bupreme  Ck>uTt  of 
the  United  States,  in  Grand  Trunk  R.  Co. 
V.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  Rep.  679,  thus  lays  down  the  doctrine  of 
contributory  negligence  as  modified  by  that 
of  the  last  dear  chance:  ''Although  the 
defendant's  n^ligence  may  have  been  the 
primary  cause  of  the  injury  oomplained  of, 
yet  an  action  for  midh  injury  cannot  be 
maintained  if  the  proximate  and  immediate 
cause  of  the  injury  can  be  traced  to  the 
want  of  ordinary  care  and  caution  in  the 
person  injured,  subject  to  this  qualification, 
whidi  has  grown  up  in  reeent  years  ( having 
been  first  enunciated  in  Domes  v.  Mann,  10 
Mees.  &  W.  546) :  That  the  contributory 
negligence  of  the  party  injured  will  not  de- 
feat the  action  if  it  be  showm  that  the  de- 


Ing,  or  that  tbe  application  of  the  doctrine  will 
XKit  the  plaintiff  himself  In  the  position  of  hav- 
ing had,  but  for  his  own  negligence,  the  last 
dear  chance  to  avoid  the  accident,  thereby  mak- 
ing the  doctrine  operate  against  him.  For  in- 
stance. If  a  person  in  full  possession  of  all  his 
facnitles  Is  walking  along  a  railroad  track  upon 
which  he  knows  trains  frequently  pass,  without 
paying  any  attention  to  his  surroundings,  and 
tlie  engineer  of  an  approaching  train,  by  reason 
of  the  omission  of  his  duty  to  keep  a  lookout, 
Calls  to  see  him,  It  would  seem  that  the  latter 
'Would  have  the  last  clear  chance  to  avoid  the 
Accident,  since  it  Is  apparent  that  if  he  discovers 
Che  train  (which,  in  the  exercise  of  due  care,  he 
la  bound  to  do),  he  can  step  from  the  track 
And  avoid  the  collision  after  the  train  has 
reached  a  point  at  which  no  effort  on  the  part 
•of  the  engineer  can  prevent  a  collision.  In  the 
view  most  favorable  to  the  trespasser,  his  neg- 
ligence is,  at  least,  concurrent  with  that  of  the 
engineer.  Many  of  the  courts  which  apply  the 
doctrine  seem  to  pay  too  little  attention  to  this 
element.  The  North  Carolina  supreme  court, 
bowever,  while  taking  different  views  at  differ- 
ent times  as  to  when  the  negligence  of  the  plain- 
tiff or  deceased  must  be  regarded  as  continuing, 
and  when  It  may  be  regarded  as  having  culmi- 
nated before  the  defendant's  negligence,  have, 
nevertheless,  recognized  the  importance  of  this 
consideration.  Thus,  the  decision  In  Smith  v. 
Norfolk  &  S.  R.  Co.  114  N.  C.  728.  25  L.  R.  A. 
287,  19  S.  R.  86S,  923.  denying  the  liability  of 
a  railroad  company  for  running  over  a  drunken 
trespasser  lying  asleep  on  the  track,  notwlth- 
standing  that  the  engineer  was  negligent  in 
failing  to  see  him,  is  upon  the  ground  that  the 
intoxication  of  the  trespasser  did  not  relieve 
film  from  the  duty  of  exercising  due  care,  and 
that  a  sober  man  in  the  same  position  would, 
"by  the  use  of  hfs  senses,  have  pcvrcelved  the  ap- 
proach of  the  train,  and  have  been  able  to  es- 
cape from  the  track  after  the  engine  had  reached 
a  point  at  which  any  effort  on  the  part  of  the 
engineer  to  avert  the  accident  would  have  been 
Ineffectual.  This  decision  was  afterwards  over- 
ruled by  Pickett  v.  Wilmington  &  W.  R.  Co.  117 
S.  C.  616,  30  L.  fL  A.  257,  23  S.  E.  264,  owing 
to  a  change  of  view  on  the  part  of  the  court 
with  respect  to  the  effect  of  the  defendant's  in- 
toxication, the  court  taking  the  view  In  the 
latter  case  that  the  trespasser's  negligence  was 
not  continuing,  but  culminated,  when  he  lay 
down  upon  the  track  and  became  unconscious  of 
the  danger.  A  stronger  case  for  holding  that  the 
unconsciousness  of  his  danger  on  the  part  of  a 
trespasser  lying  on  the  track  will  relieve  bis  neg- 
ligence from  its  character  as  continuing  negli- 
«r«Tt/«p.  In  where,  as  was  claimed  in  Houston  &  T. 
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C.  R.  Co.  V.  Sympkins,  64  Tex.  616,  88  Am.  Rep. 
632,  infra,  II.,  the  trespasser  had  fallen  on  the 
track  in  a  fit.  In  that  case  It  was  held  that 
though  the  trespasser  was  negligent  in  going 
upon  the  track  In  the  first  instance,  he  was 
not  chargeable  with  continuing  negligence  If 
his  helplessness  was  due  to  a  fit,  but  that  It 
would  be  otherwise  if  It  was  due  to  voluntary 
intoxication.  Some  of  tbe  decisions  that  deny 
the  liability  of  a  railroad  company  for  running 
over  a  drunken  trespasser  lying  on  the  track 
are  explainable  on  the  ground  that  the  company 
owed  no  duty  to  keep  a  lookout  for  trespassers 
and  others,  as  already  suggested,  upon  the 
ground  that  the  negligence  was  regarded  as  con- 
tinuing. These  cases  may,  therefore,  be  hair- 
monized,  so  far  as  the  doctrine  of  "last  clear 
chance"  is  concerned,  with  cases  that  hold  the 
company  liable  under  such  circumstances. 

Another  class  of  cases  In  wl^lch  there  Is  less 
difficulty  as  to  the  question  of  continuing  neg- 
ligence (though  there  is  a  conflict  In  the  deci- 
sions as  to  the  company's  liability,  owing  to  the 
different  views  as  to  its  duty  to  keep  a  look- 
out) Is  where  a  trespasser  Is  overtaken  while 
upon  a  railroad  trestle.  It  Is  obvious  that  it  Is 
often  Impossible  for  a  person  in  that  position 
to  escape,  by  the  exercise  of  due  care,  from  the 
peril  in  which  he  has  placed  himself  by  his  own 
antecedent  negligence,  while  at  the  same  time 
the  performance  by  the  engineer  of  his  duty  to 
keep  a  lookout,  assuming  that  such  a  duty  was 
Incumbent  upon  him,  would  have  given  him  the 
last  clear  chance  to  avoid  the  accident. 

Still  another  class  of  cases  in  which  the 
plaintiff's  negligence  may  be  regarded  as  having 
culminated  before  the  defendant'a  Is  where  one 
negligently  turns  out  stock,  which  finds  its  way 
upon  a  railroad  track.  In  such  a  case.  If  it  is 
held  that  the  company  Is  bound  to  keep  a  rea« 
sonable  lookout  for  stock  (but  as  to  that  ques- 
tion there  is  much  conflict).  It  Is  obvious  that 
the  performance  of  that  duty  might  have  af 
forded  the  engineer  a  chance  to  avoid  the  acci- 
dent after  any  effort  on  the  part  of  the  plain- 
tiff would  have  been  unavailing. 

If  the  view  of  the  doctrine  of  *'last  clear 
chance"  herein  suggested  is  correct.  It  follows 
that  a  statement  to  the  effect  that  contributory 
negligence  will  prevent  recovery  for  any  but 
a  wanton  or  wilful  Injury  Is,  when  strictly  con- 
strued, entirely  consistent  with  the  doctrine 
of  *'last  clear  chance,"  even  when  the  grava- 
men of  tbe  action  Is  negligence.  It  is  prob- 
able, however,  that  in  some  cases  in  which 
such  statements  are  made  the  court  Intended  to 
deny  any  such  qualification  of  the  doctrine  of 
contributory  negligence  as  that  involved  in  the 
doctrine  of  "last  clear  chance."    In    many    of 


424 


NoBTH  Caboluia  Supbbmb  Goubt. 


OCT.» 


f  ettdaat  might,  by  the  exercise  oi  reasonable 
care  and  prudence,  have  ayoided  the  conse- 
quencee  of  the  injured  party's  neg'ligenoe." 
The  doctrine  wae  distinctly  adopt^  in  this 
state  in  Qunter  v.  Wicker,  85  N.  C.  310, 
where  the  court  says  with  approval:  "The 
rule  is  thus  laid  down  by  a  recenit  author: 
'Notwithstanding  the  prervious  negligence  of 
the  plaintiff,  if,  at  the  time  when  the  injury 
wus  committed,  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  amd  pru- 
dence on  the  part  of  the  defendant,  an  ac- 
tion will  lie  for  damages;'"  citing  Domes 
V.  Mann.  I%e  rule  thus  laid  down  has  ever 
since  met  the  uniform  approval  of  this 
court,  and  is  too  well  estai>lished  to  be  the 
further  subject  of  controversy.  A  large  ma- 
jority of  text  writers  sustain  the  rule.    It 


is  true,  one  or  two  criticise  it  with  more  or 
less  severity,  but  they  are  no  match  for  the 
avenging  ghost  of  Davies's  donkey. 

The  origin  of  the  doctrine  of  contributory 
negligence  is  generally  ascribed  to  the  case 
of  liutterfield  v.  Forrester,  11  East,  60. 
There  the  defendant,  for  the  purpose  of 
making  some  repairs  to  his  house,  which 
was  close  by  the  roadside,  had  put  up  a  pole 
across  this  part  of  the  road,  a  free  passage 
being  left  by  another  branch  or  street  in  the 
same  direction.  The  plaintiff,  about  candle 
light,  but  while  there  was  yet  light  enough 
Ic^t  to  discern  the  obstruction  at  100  yards 
distance,  while  riding  very  rapidly,  rode 
against  the  pole,  and  was  thrown  and  badly 
hurt.  The  court  directed  a  jury  that,  "if  a 
person  riding  with  reasonable  and  ordinary 


the  casea  however,  in  which  each  statements 
are  made.  It  is  clear  that  negrllsence  of  the  plain- 
tiff, though  It  began  before  the  defendant's 
breach  of  duty,  nevertheless  continued  up  to 
the  very  instant  of  the  accident,  and  waa  there- 
fore, subsequent  to,  or  at  least  concurrent  with, 
the  defendant's  negligence.  When  that  is  the 
case,  it  frequently  happens  that  the  court  sim- 
ply applies  the  doctrine  of  contributory  negli- 
gence without  referring  to  any  quallflcation  of 
that  doctrine,  except  that  It  does  not  prevent 
a  recovery  where  the  injury  Is  wilful  or  wanton. 
While  that  manner  of  treatment  Is  perfectly 
consistent  with  the  doctrine  of  *'last  clear 
chance,"  If  the  view  herein  suggested  is  cor- 
rect, it  is  nevertheless  calculated  to  mislead  one, 
unless  he  keeps  clearly  In  mind  that  the  non- 
continuance  of  the  plaintiff's  negligence  Is  an 
indispensable  prerequisite  of  the  doctrine.  It 
would  promote  clearaess  of  view  if  the  courts 
in  such  casea  Instead  of  passing  over  the  in- 
termediate steps  and  going  directly  to  the  doc- 
trine of  contributory  negligence,  would  dlsaiss 
the  case  from  the  point  of  view  of  the  doctrine 
of  "last  clear  chance,"  and  show  that  while  one 
of  the  Indispensable  prerequisites  of  that  doc- 
trine— namely,  a  breach  of  duty  on  defendant's 
part,  occurring  after  the  commencement  of 
plaintiff's  negligence — was  present,  the  other 
condition  necessary  to  make  the  doctrine  ope- 
rate in  plaintiff's  favor — namely,  the  cessation 
of  plaintiff's  negligence  at  some  time  before 
the  defendant's — was  lacking,  and,  therefore, 
that  the  doctrine  could  not  apply  at  all,  or,  if 
applied,  would  operate  against  plaintiff,  be- 
cause he,  and  not  the  defendant,  had  the  last 
clear  chance  to  avoid  the  accident. 

In  the  following  subdivision  an  attempt  has 
been  made  to  trace  the  development  of  the  doc- 
trine In  the  different  Jurisdictions,  and  to  rec- 
oncile, so  far  as  possible,  the  conflicting  deci- 
sions, by  examining  them  In  the  light  of  the 
principles  which  have  been  suggested  in  this 
subdivision. 

II.  The  application  of  the  doctrine  in  the  dif- 
ferent jurisdictions. 

Federal. 

The  doctrine  of  Davles  v.  liann  was  adopted 
by  the  United  States  Supreme  Court  in  the  fol- 
lowing cases,  In  both  of  which,  however,  the 
liability  of  the  defendant  seems  to  have  been 
predicated  of  an  omission  by  the  defendant  to 
exercise  due  care  after  discovering  plalntlfTs 
peril : 

Contributory  negligence  of  the  plaintiff  In  an 
action  for  personal  injuries  does  not  exonerate 
the  defendant  and  disentitle  the  plaintiff  from 
recovering  If  It  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and 
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prudence,  have  avoided  the  consequences  of  the 
plaintiff's  negligence.  Inland  &  Seaboard  Coast- 
ing Co.  T.  Tolson,  139  U.  8.  551,  85  L.  ed.  270, 
11  Sup.  Ct.  Rep.  G63.  This  was  an  action  by 
a  wharfinger  against  a  steamboat  company  for 
crushing  his  foot  between  the  timbers  of  the 
wharf,  by  the  violent  striking  of  the  steamer 
against  the  wharf.  The  court  said  that,  un- 
der the  evidence,  the  Jury  might  have  found 
that  while  there  was  some  negligence  on  the 
plaintiff's  part  In  standing  where  he  did,  yet 
the  officers  of  the  t>oat  knew  Just  how  and 
where  he  stood,  and  might  have  avoided  injur- 
ing him  If  they  had  used  reasonable  care  to  pre- 
vent the  steamboat  striking  the  wharf  with  un- 
usual and  unnecessary  violence. 

The  rule  that,  although  the  defendant's  negli- 
gence may  have  been  the  primary  cause  of  tiie 
injury  complained  of,  yet  an  action  for  sucn  In- 
Jury  cannot  be  maintained  if  the  proximate  anA 
Immediate  cause  of  the  Injury  can  be  traced  to 
the  want  of  ordinary  care  and  caution  In  the 
person  Injured,  Is  subject  to  the  qualification 
which  has  grown  up  In  recent  years  (having  been 
first  enunciated  In  Davles  v.  Mann,  10  Mees.  tt. 
W.  546,  12  L.  J.  Exch.  N.  S.  10,  6  Jur.  954), — 
that  the  contributory  negligence  of  the  party  In- 
jured will  not  defeat  the  action  If  It  Is  shown 
that  the  defendant  might,  by  the  exercise  of  rea- 
sonable care  and  prudence,  have  avoided  the 
consequences  of  the  Injured  party's  negligence. 
Grand  Trunk  R.  Co.  v.  Ivea  144  U.  S.  408,  8^ 
L.  ed.  485,  12  Sup.  Ct.  Rep.  679. 

Baltimore  &  O.  R.  Co.  v.  Hellenthal,  31  C.  C. 
A.  414,  60  U.  S.  App.  156,  88  Fed.  116,  lays 
down  the  rule  that  the  contributory  negligence 
of  plaintiff  does  not  prevent  a  recovery  if  the 
defendant  might,  after  becoming  aware  of  the 
plaintiff's  negligence,  by  the  exercise  of  reason- 
able care  and  prudence,  have  avoided  the  effect 
of  such  negligence  or  trespass. 

In  Baltimore  &  O.  R.  Co.  v.  Anderson,  29  C. 
C.  A.  235,  56  U.  S.  App.  137,  85  Fed.  413,  the 
court  upheld  an  instruction  to  the  effect  that, 
even  if  the  plaintiff  was  guilty  of  negligence  in 
crossing  the  street  by  walking  along  a  railroad 
track  intersecting  the  street  at  right  anglea  and 
getting  his  foot  caught  In  a  hole,  such  negli- 
gence would  not  prevent  a  recovery  If  the  en- 
gineer and  fireman,  by  the  exercise  of  due  care, 
might  have  stopped  the  train  after  they  had 
seen,  or  ought  to  have  seen,  his  perilous  posi- 
tion. 

In  Texas  &  P.  R.  Co.  v.  Nolan,  11  C.  C.  A.  202. 
23  U.  S.  App.  443,  62  Fed.  552,  the  court  said : 
"We  think  a  careful  examination  of  the  cases 
will  show  that  the  general  rule  [as  to  contribu- 
tory negligence],  without  the  qualification  [in- 
troduced by  Davles  v.  Mann],  applies  In  all 
cases  where  the  party  inflicting  the  Injury  wa* 
not  chargeable  with  negligence  indulged  after 
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care  ODuld  have  seen  and  avoided  the  oi>- 
Btruotdon,  and  if  t^ey  were  satisfied  that  the 
plaintiff  waa  riding  along  ithe  atreet  ex- 
tremely hard,  and  without  ordinary  care, 
they  would  find  a  verdict  for  the  defend- 
ant." l%is  charge  was  sustained  on  ap- 
peal. Two  things  are  noticeaible  in  this 
case.  The  active  negligence  was  ■tha.t  of  the 
plaintiff,  who  alone  had  the  last  clear 
chance;  and  in  spite  of  the  fact  that  the  tes- 
timony was  apparently  uncootrudicted,  the 
question  was  submitted  to  the  jury.  This 
doctrine,  thus  first  enunciated  in  a  most  rea- 
sonable form,  was  soon  oarried  beyond  what 
oould  ever  have  been  contemplated  by  the 
original  case*  Smne  courts  went  so  ^  &b 
to  sjay  that  the  plaintiiT  could  not  recover 
if  he  was  in  the  slightest  degree  negligent, 
no  matter  how  gross  might  be  the  negligence 


of  the  defendant;  and  that  HtM  plaintiff 
must  not  oniy  prove  the  negligence  of  the 
defendant,  but  must  also  afiirmSitively  dis- 
prove any  negligence  on  his  part.  Oarried 
to  such  extremes,  the  doctrine  finally  be- 
came a  burden  upon  the  judicial  conscience 
of  the  age,  especially  where  human  life  was 
concern^;  and  hence  the  prompt  and  gen- 
eral approval  g^ven  to  the  case  of  Daviea  v. 
Mann.  This  l-aitter  case,  though  a  modifica- 
tion to  a  greater  or  less  extent  of  many 
cases  professedly  based  upon  Butterfield  v. 
Forrester,  was  not  in  substantial  conflict 
with  that  case  itself,  but  rather  a  just  ex- 
tension of  its  underlying  principles. 

As  we  find  no  error  in  the  charge,  which 
was  based  on  evidence  tending  to  prove 
eveiy  contention  of  the  plaintiff,  the  judg- 
ment is  affirfned. 


the  position  of ^ the  Injured  party  was  discov- 
ered, or  by  the  exercise  then  of  reasonable  care 
wonld  have  been  discovered.'* 

That  case  however  denied  the  application  of 
the  doctrine  of  Davles  v.  Mann  to  a  case  of  a 
person  killed  by  a  train,  upon  the  ground  that 
the  negligence  of  deceased  was  concurrent  with 
that  of  the  railroad  company,  and  that  there 
was  no  subsequent  act  of  negligence  on  the  part 
of  the  railroad  company  after  deceased's  neg- 
ligence had  ceased. 

In  Louisville  &  N.  R.  Co.  v.  East  Tennessee, 
V.  &  G.  R.  Co.  9  C.  C.  A.  314,  22  U.  S.  App.  102, 
eO  Fed.  993,  the  doctrine  of  Davies  v.  Mann 
was  applied  so  as  to  permit  a  recovery  for  dam- 
ages to  a  car  caused  by  a  collision  at  a  point 
where  two  railroad  tracks  crossed  at  grrade,  even 
npoD  the  assumption  that  the  plaintlflF  company 
was  guilty  of  negligence  In  stopping  its  train 
on.  the  crossing,  it  appearing  that  the  defend- 
ant's engineer  saw  the  plaintlfTs  train,  and 
could  have  stopped  in  time  to  have  avoided  col- 
lision but  for  the  negligence  of  the  defendant  in 
sending  out  Its  train  equipped  with  poor  brakes. 
The  court  stated  the  doctrine  of  Davies  ▼. 
Mann  as  follows:  "If,  with  a  knowledge  of 
what  plaintiff  has  done,  or  Is  about  to  do,  the 
defendant  can,  by  ordinary  care,  avoid  the  In- 
Jnry  likely  to  result  therefrom,  and  does  not, 
defendont's  failure  to  avoid  the  injury  is  the 
last  link  In  the  chain  of  causes,  and  is,  in  law, 
Che  sole  proximate  cause.  The  conduct  of  the 
plalnticr  Is  not  then  a  cause,  but  a  condition  of 
the  situation  with  respect  to  which  the  defend- 
ant has  to  act."  It  appeared  In  this  case  that 
it  was  the  plalntlff*s  custom,  known  to  the  de- 
fendant, to  stop  its  train  on  the  crossing,  and 
the  court  held  that,  even  If  that  practice  was 
negligent,  the  defendant  knowing  of  Its  exist- 
ence when  it  sent  out  Its  train,  could  reason- 
ably anticipate  that  the  plaintiff's  train  would 
be  on  the  crossing,  and,  therefore,  the  position 
of  the  latter  train  was  not  the  legal  cause  of 
the  accident,  but  was  a  condition  of  the  situa- 
tion with  respect  to  which  the  plaintiff  company 
was  obliged  to  use  due  care  when  it  started  the 
freight  train  on  the  trip,  and  the  absence  of 
such  care  In  not  providing  good  brakes  was  the 
sole  proximate  cause  of  the  accident. 

Gilbert  v.  Erie  R.  Co.  38  C.  C.  A.  408,  97  Fed. 
747,  held  that  the  rule  that  where  plaintiff  by 
l&ls  own  negligence  has  placed  himself  in  a 
dangerous  position,  the  defendant,  with  knowl- 
edge, or  such  notice  as  Is  equivalent  thereto,  of 
tlie  plaintiff's  danger,  is  bound  to  use  reason- 
able care  and  diligence  to  avoid  injuring  the 
latter,  did  not  apply  to  a  case  where  a  person, 
after  seeing  a  train  approaching,  drove  upon 
the  track  at  a  crossing  and  was  struck  by  the 
train.  It  not  appearing  that  the  engineer  or 
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fireman  saw  him  on  the  track,  or  In  a  place  of 
imminent  danger.  In  time  to  have  avoided  the 
injury.  This  decision  seems  to  Involve  a  denial 
of  the  application  of  the  doctrine  to  a  mere 
omission  of  a  duty  on  the  part  of  the  defendant 
to  exercise  reasonable  care  before  discovering 
the  plaintiff's  danger. 

A  railroad  company  Is  not  responsible  for 
running  over  a  trespasser,  who,  sober  or  drunk, 
has  located  himself  between  Its  tracks  and  gone 
to  sleep,  in  the  absence  of  wanton  negligence 
in  the  management  of  the  train  on  the  part  of 
the  employees  In  charge.  New  York,  N.  H.  & 
H.  R.  Co.  V.  Kelly,  35  C.  C.  A.  571,  93  Fed.  745. 
This  case  by  insisting  that  there  must  be  wan- 
ton negligence  on  the  part  of  the  defendant  to 
support  a  recovery,  seems  to  deny  the  applica- 
tion of  the  doctrine  of  "last  clear  chance"  to  a 
mere  omission  of  duty  before  discovery  of  the 
peril,  since  such  an  omission  can  scarcely  be  re- 
garded as  wantonness.  It  appeared  in  this 
case,  however,  that  the  engineer  was  keeping  a 
proper  lookout,  and  was  not  guilty  of  any  negli- 
gence whatever. 

One  riding  on  a  railroad  velocipede  over  a 
track  without  having  obtained  the  company's 
consent  Is  a  trespasser,  and,  in  the  event  of  in- 
jury resulting  therefrom,  no  action  can  be  main- 
tained against  the  company  unless  wilful  neg- 
ligence on  its  part,  which  could  have  been 
avoided.  Is  proved ;  nor  can  such  recovery  be 
had  in  the  absence  of  wilful  negligence  on  the 
part  of  the  defendant,  even  If  the  deceased  had 
permission  to  use  the  track  for  such  purpose. 
Oralg  V.  Mount  Carbon  Co.  45  Fed.  448.  This 
decision  seems  to  be  made  without  reference  to 
the  question  of  contributory  negligence,  and  to 
be  based  on  the  ground  that  the  company  owed 
no  duty  except  to  refrain  from  wantonly  or  wil- 
fully injuring  the  deceased. 

The  two  cases  next  cited  were  decided  on  the 
ground  that  there  was  no  duty  to  keep  a  look- 
out incumbent  on  the  defendant,  and,  therefore, 
there  was  no  occasion  or  opportunity  for  the 
application  of  the  doctrine  of  "last  clear 
chance." 

The  engineer  of  a  tr&ln  owes  It  to  the  passen- 
gers on  the  train,  and  to  persons  lawfully  on  the 
track,  to  keep  a  lookout  in  order  to  prevent  in- 
jury to  them ;  but  he  owes  no  such  duty  to  a 
trespasser.  If,  seeing  him,  and  realizing  that 
he  will  not  probably  remove  himself  from  in 
front  of  the  train  In  time  to  escape  Injury,  the 
engineer  then  does  what  he  reasonably  can  to 
avoid  Injuring  him,  he  has  done  his  full  duty. 
New  York,  N.  H.  A  H.  R.  Co.  v.  Kelly,  35  C.  C. 
A.  571.  93  Fed.  745. 

Newport  News  &  M.  Valley  Co.  v.  Howe,  3 
C.  C.  A.  521,  6  U.  S.  App.  172,  52  Fed.  362, 
denied  the  liability  of  a  railroad  company  for 
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V, 

BOSTON  &,  MAINE  RAILROAD. 

1.  Bqnal  obllvatlon  to  exercise  care  to 
avoid  a  collision  rests  apon  a  railroad 
company  running  a  train  oyer  a  private  cross- 
ing wiiicb  third  persons  are  permitted  to  use, 
and  upon  a  person  attempting  to  use  the 
crossing. 

:S.  Tbe  datx  of  a  railroad  company 
rnnnlngr  a  train  over  a  crosslnv,  to 
one  about  to  cross  on  foot,  Is  to  give  notice 
of  the  approach  of  the  train  by  warning  sig- 
nals, and  the  traveler's  duty  is  to  stop  and 
allow  the  train  to  pass. 

-S.  No  presnniptlon  as  to  the  grnllt  or 
innocence  of  either  party  Arises  from 
the  fact  of  injury  by  a  collision  l>etween  a 


train  and  a  traveler  on  foot  at  a  railroad 
crossing. 

4«  One  seelLingr  to  recover  from  a  rail- 
road company  for  injuries  resulting  from 
collision  with  a  train  at  a  private  crossing 
must  produce  evidence  sufficient  to  render 
reasonable  a  finding  that  he  was  free  from 
fault. 

6.  Althoovh  the  qnestion  irhether  or 
not  One  continv  into  collision  irlth  • 
train  In  attempting  to  cross  a  railroad  track 
was  in  the  exercise  of  due  care  is  ordinarily 
for  the  Jury,  yet  such  question  need  not  be 
submitted  to  them  if  on  the  evidence  reason- 
able men  can  come  to  only  one  conclusion. 

O.  An  ad  nit  in  full  possession  of  his 
senses,  who  on  a  clear  day,  with  nothing  to 
obstruct  his  view  or  engross  his  senses,  de- 
liberately steps  onto  a  railroad  track  ov^ 
which  he  knows  trains  are  frequently  passing, 
in  front  of  a  moving  engine,  without  any  ef- 
fort to  ascertain  whether  or  not  a  train  is 


injuries  to  a  brakeman  on  a  freight  train  which 
'had  parted,  who  had  been  sent  forward  from 
the  rear  portion  to  signal  the  forward  portion, 
■and  had  lain  down  and  gone  to  sleep  on  the 
track,  and  was  run  over  by  the  forward  por- 
tion of  the  train  as  it  was  returning  to  the  rear 
l>ortion.  The  decision  is  upon  the  ground  that 
there  was  no  duty  incumbent  upon  the  engi- 
neer of  the  forward  portion  to  keep  a  lookout 
tor  the  brakeman. 

In  Kirtiey  y.  Chicago,  M.  ft  St.  P.  R.  Co.  66 
Fed.  386  (an  action  to  recover  for  the  death 
>of  a  person  killed  while  walking  on  the  track 
:at  a  point  where  people  were  accustomed  to 
walk),  the  court  held  that,  conceding  that 
there  was  a  duty  on  the  part  of  the  company's 
servants  to  anticipate  that  persons  would  be 
upon  the  track,  it  was  set  oft  by  the  duty  on  the 
part  of  the  deceased  to  anticipate  that  trains 
would  run  on  the  track,  and  hence  to  keep  a 
lookout  for  them.  It  was  further  said  that 
nothing  short  of  an  Injury  wilfully  or  wantonly 
inflicted  under  such  circumstajaces  should  visit 
a  liability  upon  the  defendant. 

Missouri  P.  R.  Co.  v.  Moseley,  6  C.  C.  A.  641, 

12  U.  S.  App.  601,  57  Fed.  921,  Is  to  the  same 

•effect.    These  cases  do  not  necessarily  involve 

a  denial  of  the  doctrine,  since  the  negligence 

of  the  deceased  in  each  case  was  continuing. 

The  necessity  of  the  existence  of  a  duty,  In- 
-dependently  determined,  on  the  part  of  the  de- 
fendant, to  discover  the  plaintiff's  peril  in  order 
to  create  an  occasion  or  opportunity  for  the  ap- 
plication of  the  doctrine  of  "last  clear  chance" 
is  clearly  brought  out  by  the  court  of  appeals  of 
Indian  Territory  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Bolton,  2  Ind.  Terr.  463,  61  S.  W.  1085.  That 
was  the  case  of  an  intending  passenger  who, 
while  awaiting  a  train,  went  to  sleep  so  near 
the  track  as  to  be  Injured  by  the  train  when  it 
approached.  The  court  said  that,  as  applied 
to  such  a  case,  the  rule -In  that  Jurisdiction  was 
that  the  negligence  of  the  plaintiff  would  not 
prevent  a  recovery  if  the  employees  of  the  com- 
pany discovered  the  peril  In  time  to  have  pre- 
vented the  Injury  by  the  exercise  of  reasonable 
-care,  and  that  the  company  was  not  liable 
merely  because  they  could  have  discovered  it  In 
time  to  have  prevented  the  accident.  The  court 
said  with  reference  to  the  rule,  as  sometimes 
stated,  that  the  defendant  is  liable  in  spite  of 
the  plaintiff's  negligence, .  If,  after  defendant 
•discovered,  or  could,  by  tbe  exercise  of  due 
care,  have  discovered,  the  plaintiff's  peril,  it 
might,  by  the  use  of  due  care,  have  avoided 
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the  consequences  of  his  negligence;  that  due 
care  with  respect  to  discovering  plaintiff's  neg- 
ligence depends  upon  the  relation  of  the  par- 
ties; and  t^at  In  a  case  like  the  present, 
where  there  was  no'  duty  on  the  part  of  the  de- 
fendant to  discover  plaintiff's  peril,  the  addi- 
tional clause  adds  nothing  to  the  effect  of  the 
rule,  but  implies  a  duty  which  has  been  found 
not  to  exist. 

The  so-called  exception  to  the  general  rule  of 
contributory  negligence,  according  to  which 
plaintiff's  negligence  is  no  defense^  if  it  appears 
that  by  the  exercise  of  due  care  the  defendant 
might  have  avoided  the  consequence  of  such 
negligence,  refers  only  to  those  cases  where  the 
negligence  of  the  plaintiff  Is  not  a  proximate 
cause  of  his  injury,  because,  after  the  fact  of 
plaintiff's  negligence,  and  with  that  as  a  cir- 
cumstance or  condition  of  the  situation,  defend- 
ajat  might  then,  by  the  exercise  of  due  csre, 
avoid  the  injury.  In  such  cases,  defendant's 
negligence  in  the  chain  of  causes  leading  to  the 
accident  intervenes  between  plaintiff's  negli- 
gence and  the  injury,  and  Is,  In  law,  the  sole 
proximate  cause.  Newport  News  &  M.  Valley 
Co.  V.  Howe,  3  C.  C.  A.  121;  6  U.  8.  App.  172. 
52  Fed.  362. 
Alabama. 

Some  of  the  cases  in  Alabama  seem,  upon 
their  face,  to  limit  the  right  to  recover  notwith- 
standing the  antecedent  negligence  of  the  plain- 
tiff or  deceased  to  the  instances  where  the  de- 
fendant is  chargeable  with  wantonness  or  reck- 
lessness. To  80  limit  the  right  is  to  deny  the 
right  to  recover  where  defendant  Is  only 
chargeable  with  negligence  in  the  omission  of 
some  duty  t>efore  the  discovery  of  the  peril 
(e.  g.,  a  duty  to  keep  a  lookout),  since  such  an 
omission  can  scarcely  be  characterised  as  wan- 
ton or  wilful.  In  many,  if  not  all,  of  thess 
cases,  however,  as  is  pointed  out  in  Fraser  v. 
South  &  North  Ala.  R.  Co.  81  Ala.  186,  60  Am. 
Rep.  146,  1  So.  85,  infra,  the  negligence  of  the 
plaintiff,  or  deceased,  was  continuing,  and 
therefore  there  was  no  opportunity  or  occasion 
for  applying  the  doctrine  of  "last  clear  chance,*' 
and  the  only  ground  upon  which  a.  recovery 
could  be  upheld  was  that  the  acta  of  defendant 
were  wanton  or  wilful,  against  which  contribu- 
tory negligence  is  not  a  defense.  Upon  the 
other  hand,  it  is  believed  that  the  extension 
of  the  doctrine  of  "last  clear  chance"  to  the 
omission  of  a  duty  on  the  pert  of  defendant 
arising  before  the  discovery  of  the  peril,  has  not 
been  denied  in  any  case  In  this  state  in  which 
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coming,  fihowi  no  care  which  will  require  a 
submission  to  the  Jury  of  his  right  to  hold 
the  railroad  company  liable  for  his  Injury. 

T.  Failure  of  a  railroad  companjr  to 
sound  f«'aniinff  algrnals  -vrlieii  about  to 
run  a  train  over  a  private  cromilnflr 
-docs  not  relieve  one  desiring  to  use  the  cross- 
ing from  his  duty  to  look  and  listen  for  ap- 
proaching trains. 

6.  Tlie  mere  fact  tliat  tlioae  in  obarire 
of  an  enffine  about  to  ero««  a  foot- 
patb  see  a  responsible  traveler  ap- 
proacblnv  the  crossing  at  a  speed  which 
renders  collision  imminent,  but  fall  to  take 
steps  tc  avoid  it,  will  not  entitle  the  latter, 
who,  without  any  attention  to  the  possibil- 
ity of  an  approaching  train,  steps  onto  the 
track  Immediately  in  front  of  the  engine,  to 
bold  the  company  liable  for  an  Injury,  since 
the  railroad  employees  are  not  bound  to  an- 
ticipate the  traveler's  negligence,  so  as  to  be 
chargeable  with  the  last  clear  chance  to  avoid 
ICiJiuy. 

(March  15,  1901.) 


EXCEPTIONS  by  plaintiff  to  rulings  of 
the  StrafTord  Oounty  Ccmrt  made  dur- 
ing the  trial  of  an  Action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
luave  resulted  from  defendant's  negliffenoe, 
which  resulted  in  a  judgmenft  in  defendant's 
favor.     Overruled, 

Plaintiff  was  injured  by  ooUision  with  de- 
fendant's train  while  he  was  aittempting  to 
use  a  crossing  maintained  for  the  benefit  of 
the  Great  f^ls  Manufacturing  CSompany. 
After  reaching  the  level  of  the  tracks  he  had 
an  unobstructed  view  of  the  track  for  400 
feet  to  the  south.  A  mature  man  in  posses- 
8io<n  of  his  faculties  and  familiar  with  the 
crossing,  about  noon  on  a  clear  day,  he  at- 
tempted to  walk  over  the  tracks.  An  engine 
was  backing  towAzd  the  crossing  from  the 
south,  giving  no  signal  of  its  approach. 
Plantiff  stepped  oorto  the  track  immediately 
in  front  of  t^e  engiile,  and  was  injured. 
The  engineer  saw  plaintiff  approaching  the 


ciM  accessary  conditions  of  its  application,  as 
^src>lained  In  the  foregoing  subdivision,  were 
present,  i,  e.,  when  the  defendant  had  violated 
«ome  duty  that  It  owed  to  the  person  injured 
(e.  ^.  the  duty  to  keep  a  lookout)  ;  and  the 
plalntlfTs  negligence  could  be  regarded  as  hav- 
ing ceased  before  the  defendant's  breach  of 
•dnty  Intervened,  or  at  least  before  such  breach 
of  duty  tearminated.  In  the  following  state- 
ment It  will  be  observed  that  the  liability  of 
•defendant  is  predicated  generally  of  defend- 
ant's neglect  to  use  diligence  to  prevent  the 
<»taBtrophe,  and  Is  not  confined  to  its  fail- 
ure to  use  diligence  after  discovering  the  6tLn- 
^er,  though  as  a  matter  of  fact  the  danger 
"^iras  actually  discovered  la  that  case  in  time  to 
tiave  prevented  the  injury. 

The  defense  of  contributory  negligence  Is  not 
«nade  good  If  the  plaintiff,  after  contributing  by 
•his  own  negligence  to  place  himself  in  peril,  em- 
ploys proper  diligence  to  extricate  himself,  and 
the  defendant  neglects  to  use  diligence  which 
«night  have  prevented  the  catastrophe.  Tanner 
▼.  Louisville  &  N.  R.  Co.  60  Ala.  621.  It  ap- 
peared that  the  deceased  was  riding  a  horse 
Along  a  railroad  track  in  a  cut,  and  that,  upon 
the  approach  of  a  train,  he  endeavored  to  reach 
«  crossing  at  the  mouth  of  the  cut,  but  was 
thrown  by  his  horse,  and  it  became  manifest  to 
the  employees  in  charge  of  the  train  that  he 
was  unable  to  extricate  himself  from  the  peril. 
The  court  held  that  the  failure  of  those  in 
charge  of  the  train  to  apply  proper  skill  and 
diligence  to  avoid  the  injury  was  wanton  or 
reckless  negligence,  for  which  the  company 
would  be  held  accountable. 

In  Cook  V.  Central  R.  &  Bkg.  Co.  67  Ala.  5S3, 
tiowever,  the  court  expressly  negatives  the  ne- 
cessity of  wanton,  recklesa  or  intentional  mis- 
conduct in  order  to  support  a  recovery.  That  was 
the  case  of  a  trespasser  upon  a  trestle,  who,  upon 
the  approach  of  a  train,  let  himself  down  be- 
tween the  ties  and  after  the  train  had  passed  was 
unable  to  draw  himself  up  again,  but  fell  and 
iras  killed.  The  court  condemned  an  instruction 
that  if  deceased  was  in  fault  In  being  on  the 
trestle,  and  such  fault  contributed  proximately 
to  his  death,  the  company  was  not  liable  unless 
the  conduct  of  Its  employees  contributing  proxi- 
mately to  his  death  was,  after  they  observed,  or 
could  with  due  care  have  seen,  that  he  was  on 
the  track,  reckless,  wanton,  or  intentional.  The 
decision  Is  upon  the  ground  that,  as  the  de- 
ceased was  using  due  care  to  escape  from  hts 
perilous  situation,  the  company  would  be  liable 
it  Its  employees  were  guilty  of  negligence  in 
55  L.  K.  A. 


falling  to  take  all  proper  means  to  avoid  In- 
juring him,  and  It  was  not  necessary  that  their 
conduct  should  have  been  wanton,  reckless,  or 
Intentional.  No  question  seems  to  have  been 
made  In  this  case  as  to  the  correctness  of  the 
Instruction  in  so  far  as  It  assumed  a  duty  on 
the  part  of  the  company  to  use  due  care  to  dis- 
cover the  trespasser.  In  the  following  cases, 
however,  it  will  be  observed  that  such  duty  on 
the  part  of  the  company  is  denied.  In  these 
cases,  therefore,  there  was  no  opportunity  or  oc- 
casion for  applying  the  doctrine  of  **last  clear 
chance"  because  of  the  lack  of  the  indispen- 
sable condition  of  its  application,  vig.,  the  ex- 
istence of  a  duty  on  the  part  of  the  defendant 
intervening  after  the  plalntiflTs  negligence: 

Except  at  public  crossings  and  within  the 
limits  of  cities  or  towna  a  railroad  company  is 
under  no  obligation  to  keep  a  special  lookout 
for  intruders  or  trespassers  on  its  track,  and  is 
only  bound  to  use  reasonable  diligence  after 
they  are,  or  ought  to  be,  discovered.  Columbus 
&  W.  B.  Co.  V.  Wood,  86  Ala.  164,  5  So.  463 ; 
Bentley  v.  Georgia  P.  R.  Co.  86  Ala.  484,  6  So. 
87 ;  Carrington  v.  Louisville  &  N.  R.  Co.  88  Ala. 
472,  6  So.  910 ;  Louisville  &  N.  R.  Co.  v.  Black, 
89  Ala.  313,  8  So.  246. 

The  intoxication  of  a  trespasser  on  a  track 
Imposes  no  increase  of  diligence  on  the  com- 
pany unless  the  officers  in  charge  of  the  train 
have  knowledge  of  It.  Columbus  &  W.  R.  Co.  v. 
Wood,  86  Ala  164,  5  So.  463. 

While  it  is  the  general  duty  of  a  railroad 
company  to  keep  a  proper  and  vigilant  lookout 
for  instructions  and  other  dangera  including, 
it  may  be,  trespassera  it  is  not  an  absolute  and 
particular  duty  to  an  Intruder  upon  the  track 
so  far  as  to  constitute  the  omission  to  discover 
him  and  to  give  him  the  cautionary  signals  neg- 
ligence per  8e  as  to  such  intruder.  Frazer  v. 
South  &  North  Ala.  R.  Co.  81  Ala.  185,  1  So. 
85. 

A  railroad  company  does  not  owe  an  intruder 
the  duty  to  keep  a  vigilant  lookout  for  him. 
Memphis  &  C.  R.  Co.  v.  Womack,  84  Ala.  149, 
4  So.  618.  In  this  case  the  court  said  that  on 
the  undisputed  facts  the  Jury  should  have  been 
instructed  that  the  contributory  negligence  of 
the  deceased  prevented  recovery  unless  the  de- 
fense was  overcome  by  the  failure  of  the  defend- 
ant to  perform  a  duty  subsequently  arising  and 
Imposed  by  law. 

When  one  walks  upon  a  track  or  right  of  way 
of  a  railroad  company,  without  invitation  or  li- 
cense, he  Is  a  trespasser,  to  whom  the  company 
owes  no  duty  except  the  exercise  of  reasonable 
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trade,  and  gave  no  signal  until  plaintiff  waa 
about  to  fltep  in  fro>nt  of  the  engine. 

Furthei:  facts  appear  in  the  opinion. 

Messrs.  Eastman  A  Hollis  and  Harrj 
J.  Brown,  for  plaintiff: 

Plaintiff's  eyes  were  open  to  see,  and  his 
ears  were  open  to  hoar,  just  as  any  man's 
would  be  in  the  same  condition.  It  was  not 
incumbent  on  him  to  stop,  or  look,  or  listen; 
he  was  held  merely  to  the  exercise  of  such 
care  as  men  in  general  would  use  under  like 
circumstances. 

Gate  V.  Railroad  Co:  (N.  H.)  Law  Term, 
1899;  Nvtter  v.  Boston  d  M.  R,  Co,  60  N.  H. 
485;  State  v.  Manchester  d  L,  R.  Go,  52  N. 
H.  628 ;  Lyman  v.  Boston  d  M,  R.  Co,  66  N. 
H.  203,  11  L.  R.  A.  364,  20  Atl.  976;  Davis 
V.  Concord  d  M.  R.  Co.  68  N.  H.  252,  44  Atl. 
388. 

There  need  be  no  evidence  of  a  positive 


careful  act  on  the  part  of  plaintiff  before  he 
can  go  to  the  jury. 

Huntress  v.  Boston  d  M.  R.  Co.  66  N.  H. 
185.  34  Atl.  154. 

The  jury  have  no  lack  of  evidence;  every- 
thing is  before  them.  It  is  for  them  to  say 
wheSier  the  conduct  of  plaintiff,  just  as  it 
occurred,  was  the  conduct  of  the  average 
prudent  man  under  the  same  circumstances. 

Davis  v.  Concord  d  M.  R.  Co.  68  N.  U.  249, 
44  Atl.  388;  Folsom  y.  Concord  d  M.  R.  Co. 
68  N.  H.  460,  38  Atl.  209 ;  Mitchell  v.  Bos- 
ton d  M.  R.  Go.  68  N.  H.  116,  34  Atl.  674; 
Lyman  v.  Boston  d  M.  R.  Co.  66  X.  H.  203, 
11  L.  R.  A.  364,  20  Atl.  976;  Evans  v.  Con- 
cord R.  Corp.  66  N.  H.  194,  21  Atl.  105; 
Felch  V.  Concord  R.  Co,  66  N.  H.  323,  2^ 
Atl.  557. 

In  many  cases  of  accidents  at  railroad 
crossings  the  question  of  negligence  is  ordi- 


care  and  diligence  to  avoid  injuring  him  as 
soon  as  bis  peril  becomes  apparent  to  the  com- 
pany's employees.  It  is  only  when  the  employ- 
ees operating  the  train  fall  to  exercise  reason- 
able care  to  avoid  injuring  him  after  be  has 
been  discovered  and  his  peril  of  Injury  becomes 
apparent,  that  they  are  held  to  be  guilty  of 
wantonness  or  recklessness,  such  as  will  over- 
come th6  contributory  negligence  of  the  tres- 
passer. Haley  v.  Kansas  City,  M.  &  B.  R.  Co. 
118  Ala.  640,  21  So.  357. 

To  entitle  a  trespasser  on  a  railroad  bridge  to 
recover  for  injuries  from  being  struck  by  a 
train,  notwithstanding  his  own  contributory 
negligence  in  going  upon  the  bridge,  it  must  be 
made  to  appear  that  the  company's  employees, 
after  discovering  his  peril,  failed  to  exercise  due 
care  and  diligence  to  avert  the  injury,  consti- 
tuting wanton,  reckless,  or  intentional  negli- 
gence on  their  part.  As  a  trespasser,  the  rail- 
road company  owes  him  no  duty  except  the  ex- 
ercise of  reasonable  care  and  diligence  to  avoid 
injuring  him.  If  and  when  his  peril  became  ap- 
parent to  its  employees.  It  was  under  no  obli- 
gation to  maintain  a  special  lookout  In  order  to 
prevent  injuring  him,  the  necessity  for  such 
lookout  having  been  caused  by  his  own  wrong- 
ful act,  which  the  company  was  not  bound 
to  anticipate.  Georgia  P.  R.  Co.  v.  Ross,  100 
Ala.  490,  14  So.  282. 

In  Bentley  v.  Georgia  P.  R.  Co.  86  Ala.  484, 
6  So.  37,  it  was  held  that  a  person  who  went 
upon  a  railroad  trestle  which  was  about  75  feet 
long  and  25  feet  high,  knowing  that  a  passenger 
train  was  past  due  and  momentarily  expected, 
was  guilty  of  such  contributory  negligence  as  to 
prevent  recovery  for  his  death.  It  appearing 
that  he  was  not  seen  by  the  conductor  or  engi- 
neer in  time  to  stop  the  train,  and  there  being 
no  evidence  of  wanton,  reckless,  or  intentional 
negligence  on  the  part  of  the  company's  employ- 
ees. This  opinion  formally  rests  the  decision 
upon  the  ground  of  contributory  negligence,  but 
in  view  of  the  decisions  previously  cited,  to  the 
effect  that  a  railroad  company  owes  no  duty 
to  keep  a  lookout  for  trespassers,  It  would  seem 
that  the  question  of  contributory  negligence 
could  not  legitimately  have  arisen  (since  con- 
tributory negligence  Implies  negligence  by  the 
other  party). 

The  following  cases  seem  to  be  reconcilable 
with  the  extension  of  the  doctrine  of  "last  clear 
chance"  to  any  omission  of  duty  an  the  defend- 
ant's part  intervening  after  the  plaintiff's  neg- 
ligence has  ceased,  upon  the  ground  that  in 
these  cases  the  plaintiff's  negligence  must  be  re- 
garded as  continuing  up  to  the  instant  of  the 
accident,  or  at  least  as  long  as  the  defendant's 
negligence.  This  distinction  is  brought  out  in 
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Frazer  v.  South  &  North  Ala.  R.  Co.  81  Ala.  185,. 
1  So.  85,  which  was  the  case  of  a  trespasser 
struck  by  a  train  while  walking  on  the  track. 
The  court  held  that  certain  Instructions  given  at 
the  request  of  plaintiff  were  erroneous,  because 
they  omitted  from  the  hypothetical-  facts  the 
negligence  of  the  deceased  in  failing  to  use 
means  to  discover  his  peril,  and  to  make  exer- 
tions to  avoid  its  consequences,  which  is  essen- 
tial to  relieve  the  defendant  from  liability  for 
other  than  wanton  or  reckless  or  intentional 
misconduct,  unless  the  discovery  of  the  peril 
and  the  collision  were  so  nearly  simultaneoua 
that  an  attempt  to  prevent  It  would  have  been 
unavailing.  The  opinion  In  this  case  reviews 
the  previous  decisions  In  the  state  upon  the 
question  as  to  when  the  negligence  of  the  per- 
son killed  or  injured  will  not  prevent  a  recovery. 
In  attempting  to  reconcile  the  decisions  whlcb 
soem  to  make  contributory  negligence  a  good  de- 
fense in  all  cases  except  where  the  injury  waa 
wilfully,  wantonly,  or  intentionally  inflicted  by 
the  defendant,  with  those  which  hold  that  the 
negligence  of  the  plaintiff  will  not  prevent  a  re- 
covery if  the  consequences  thereof  might  have 
been  avoided  by  the  exercise  of  due  care  on  the 
part  of  defendant,  it  says:  "A  comparison  of 
the  several  decisions  shows  that  they  are 
founded  on  a  distinction  in  principle  between 
cases  in  which  the  negligence  of  the  plaintiff^ 
proximately  contributed,  and  cases  In  which  hia 
placing  himself  in  a  situation  subject  to  peril 
remotely  contributed,  to  the  injury.  Though  it 
will  be  regarded  as  contributory  negligence  if 
a  person  goes  on  the  track  of  a  railroad,  or 
puts  himself  in  a  place  so  near  in  point  of  time 
Lo  a  collision  with  a  passing  train  as  that  pre- 
ventive effort  cannot  avoid  it,  his  so  doing  when 
danger  is  not  immediate  does  not  of  itself  con- 
stitute contributory  negligence.  It  is  a  condition 
which  remotely  contributes  to  the  subsequent 
injury ;  but  It  is  not<  in  the  legal  sense,  the 
proximate  cause.  Such  negligence  will  not  dis- 
entitle him  to  recover  unless  he  could,  by  ordi- 
nary care,  have  avoided  the  consequences  of 
the  defendant's  negligence.  If  the  person, 
though  having  placed  himself  in  such  condition, 
uses  the  proper  means  to  discover  approaching 
or  threatening  danger,  and  makes  proper  exer- 
tions to  avoid  it,  the  liability  of  the  defendant 
depends  on  the  rule  applicable  in  cases  where 
contributory  negligence  is  not  established,  and 
turns  on  the  issue  whether  or  not  the  injury 
could  have  been  prevented  by  the  exercise  of 
reasonable  care  and  prudence.  But  if  a  person, 
having  voluntarily  and  wrongfully  placed  him- 
self in  such  condition,  thereby  assuming  ita 
risk,  fails  to  use  the  proper  means  to  discover 
the  peril,  or,  on  discovering  it,  fails  to 
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narilj  one  for  the  jury  to  determine.  It  is 
always  a  questioa  for  the  jury  when  the 
facie  are  in  dispute,  or  when  from  the  un- 
disputed facte  difTerent  nunds  may  arrive 
at  opposite  conclusions. 

Roberts  v.  Boston  d  M.  R,  Co,  69  N.  H. 
^54,  45  AU.  94;  Davis  v.  Concord  d  M,  R, 
-Co.  68  N.  H.  250,  44  Atl.  388. 

The  law  imposes  only  such  duty  as  the 
exigencies  of  the  parttouihur  case  may  de- 
mand. The  law  does  not  define  the  conduct 
•of  a  prudent  man,  but  permits  the  jury  to 
find  as  a  question  of  fact  whether  a  person's 
-oonduci  in  a  given  case  is  thcut  of  a  reason- 
ably prudent  man  under  all  the  circum- 
stances. 

Nutter  V.  Boston  d  M.  R.  Co.  60  N.  H.  485 ; 
Jjyman  v.  Boston  d  M.  R.  Co,  66  N.  H.  203, 
11  L.  R.  A.  364,  20  Atl.  976. 

The  plaintdfif  was  not  bound,  as  a  matter 


of  kiw,  t6  look  up  or  down  the  track.  It 
was  for  the  jury  to  say  what  degree  of  care 
would  be  a  reasooahle  amount  of  care  to  be 
required  of  a  man  of  ordinary  capacity  in 
crossing  the  track  at  the  time  and  under 
the  circumstances  under  which  the  plaintiff 
undertook  to  cross. 

Ernst  V.  Hudson  River  R  Co,  36  N.  Y. 
36,  90  Am.  Dec.  761;  McGrath  y.  Hudson 
River  R,  Co.  32  Barb.  144. 

The  fact  tliat  defendants  failed  to  ring 
their  bell  or  sound  their  whistle  when  ap- 
proaching the  crossing  has  an  important 
bearing  on  plaintiff's  conduct. 

Buswell,  Personal  Injuries,  §  162;  Lyman 
V.  Boston  d  M,  R,  Co,  66  N.  H.  203,  11  L. 
R.  A.  364,  20  Atl.  976;  Jfutter  y.  Boston  d 
M,  R.  Co,  60  N.  H.  485;  Ernst  y.  Hudson 
River  R,  Co.  35  N.  Y.  35,  90  Am.  Dec.  761; 
McGrath  y.  Hudson  River  R,  Co.  32  Barb. 


•exertions  to  extricate  himself,  the  concurrence 
-of  sach  acts  and  omissions  makes  a  case  of  con- 
tributory negligence,  which  operates  a  construc- 
tive estoppel  to  a  recovery  unless  It  Is  overcome 
by  the  defendant's  disregard,  not  of  a  particu- 
lar duty  to  the  plaintiff,  but  of  the  general 
duty  not  to  Inflict  wanton  or  reckless  or  Inten- 
tional Injuries  on  another, — ^the  duty  to  use 
one's  property  so  as  not  to  Injure  another.*' 
The  court  In  another  part  of  the  opinion  said 
that  when  the  persons  In  charge  of  the  train 
discover  the  peril,  or  are  kn  a  position  where 
they  ought  to  have  discovered  It, — ^a  position 
In  which  the  circumstances,  movements,  or  con- 
dition of  the  person  injured  would  manifest  to 
a  vifrilont  observer  that  such  person  is  un- 
aware of  his  peril,  or,  if  aware  of  It,  Is  un- 
able to  extricate  himself, — a  culpable  omission 
to  use  the  means  In  hand  to  prevent  the  acci- 
dent, when  a  prompt  resort  thereto  might  have 
prevented  it,  without  endangering  the  freight 
or  passengers,  will  be  regarded  as  reckless  or 
Intentional  negligence. 

If  a  person  walking  on  the  track  could,  by 
the  exercise  of  ordinary  care,  have  extricated 
himself  from  his  perilous  position, — if  the  use 
of  his  faculty  of  sight  would  have  given  him 
sufficient  warning  to  have  enabled  him  to  avoid 
the  danger, — he  cannot  complain  of  any  antece- 
dent negligence  of  the  defendant  In  falling  to 
discover  him,  or  in  failing  to  give  the  usual 
signals.     Ihid. 

The  liability  of  a  railroad  company  for  the 
death  of  a  passenger  who  was  killed  by  the 
starting  of  a  freight  train  as  he  was  attempt- 
ing to  crawl  between  two  cars  In  passing  from 
his  train  to  the  depot  Is  denied  In  Memphis  & 
C-  R.  Co.  v.  Copeiand,  61  Ala.  376,  notwith- 
standing that  the  accident  would  have  been 
averted  but  for  the  negligence  of  the  company 
in  failing  to  give  the  usual  signals  before  start- 
ing the  freight  train.  The  decision  Is  upon  the 
ground  that  the  deceased's  negligence  contrib- 
uted proximately  to  his  death,  and  the  injury 
was  not  inflicted  wantonly  or  Intentionally  by 
the  defendant.  In  taking  the  position  that  the 
deceased's  negligence  contributed  proximately 
to  his  death,  the  court  seems  te  have  meant 
that  his  negligence  continued  up  to  the  instant 
of  the  accident.  That  being  so,  there  was  no 
Intervention  of  any  negligence  on  the  part  of 
the  defendant  after  the  plaintiff's  negligence  had 
ceased. 

While  at  a  flrst  Impression  the  two  cases 
next  cited  seem  to  have  presented  all  the  con- 
ditions essential  to  the  application  of  the  doc- 
trine of  "last  clear  chance,"  and  therefore  to 
Involve  a  repudiation  of  it  as  applied  to  the 
omission  of  a  duty  to  discover  the  perilous  po- 
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sit  ion  of  the  person  killed  or  Injured,  yet  In 
view  of  the  distinction  emphasised  in  Frazer 
V.  South  &  North  Ala.  R.  Co.  81  Ala.  185,  1  So. 
85,  Bupra,  it  Is  believed  that  these  cases  may 
alse  be  explained  upon  the  theory  that  the  neg- 
ligence of  the  person  injured  In  these  cases  was 
regarded  as  continuing  up  to  the  very  Instant 
of  the  accident,  and,  therefore,  was  regarded  as 
contributory  negligence. 

One  who  goes  upon  a  railroad  crossing  with- 
out exercising  proper  care  for  his  own  protec- 
tion cannot  recover  for  an  injury  to  himself  or 
his  property  from  being  struck  by  a  train,  if 
the  employees  did  not  actually  see  the  peril  in 
time  to  avoid  the  accident,  although  they  would 
have  seen  It  In  sufllcient  time  if  they  had  per- 
formed their  duty  to  keep  a  proper  lookout. 
Georgia  P.  R.  Co.  v.  Lee,  92  Ala.  262,  9  So.  230. 

The  contributory  negligence  of  a  person  at  a 
railroad  crossing  will  prevoit  recovery  for  his 
death  from  being  struck  by  a  train  where  the 
employees  In  charge  of  the  train  did  not  see  his 
perilous  position,  notwithstanding  that  they 
were  negligent  in  approaching  the  crossing  with- 
out giving  the  proper  signals,  or  having  a  brake- 
man  on  the  approaching  end  of  the  train  to 
keep  a  lookout.  Louisville  ft  N.  R.  Co.  v.  Rich- 
ards, 100  Ala.  365,  13  So.  944. 

If  the  plaintiff  was  guilty  of  negligence  which 
proximately  contributes  to  his  injury,  be  can- 
not recover  for  the  injury  unless  the  evidence 
tends  to  show  that  the  defendant  was  guilty  of 
wilful  misconduct  or  negligence,  so  wanton  or 
reckless  as  to  be  the  equivalent  of  intentional 
wrong.     Ihid. 

The  foregoing  statement,  it  will  be  observed, 
is  not  necessarily  inconsistent  with  the  exten- 
sion of  the  doctrine  of  "last  clear  chance"  to 
an  action,  the  gravamen  of  which  Is  the  negli- 
gence of  the  defendant,  consisting  In  the  omis- 
sion of  some  duty  Incumbent  on  it  after  the 
plalntllTs  negligence  had  terminated.  As  ex- 
plained In  a  previous  subdivision,  the  function 
of  this  doctrine  is  not  to  permit  a  recovery  in 
spite  of  the  contributory  negligence  of  the  per- 
son killed  or  Injured,  but  to  strip  the  negligence 
of  such  person  of  Its  character  as  contributory 
negligence  by  regarding  It  merely  as  a  remote 
cause  or  a  condition  of  the  accident.  If  the 
misconduct  of  the  defendant  amounts  to  wan- 
tonness or  recklessness,  the  negligence  of  plain- 
tifr,  even  if  it  proximately  contributed  to  his 
injury,  and  was,  therefore,  contributory,  Is  not 
a  defense. 
ArlcMitiifia. 

In  Arkansas  the  weight  of  authority  seems 
opposed  to  applying  the  doctrine  of  "last  clear 
chance"  except  to  cases  where  the  peril  was  ac- 
tually discovered.     Some  of  the  cases  that  deny 
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147 ;  Mitchell  v.  Boston  A  M.  R.  Co:  68  N.  H. 

116,  34  Ail.  674;  Dople  y.  Boston  d  A,  R,  Co. 
145  Mass.  386,  14  N.  E.  461;  Niohola  v. 
Washington,  0.  d  W.  R.  Co.  83  Va.  101,  5 
S.  E.  171 ;  Chicago  d  W.  L  R  Co.  v.  Ptaoek, 
171  111.  9,  49  N.  E.  191. 

The  acoident  oooiM  have  been  prevented  by 
the  defendanta'  engineer  after  he  discovered 
the  perilous  sitiui/tion  of  the  plaintiff. 

State  V.  Manchester  d  L.  R.  Co.  52  N.  H. 
551 ;  Mitchell  v.  Boston  d  M.  R.  Co.  68  N.  H. 

117,  34  Atl.  674;  Trow  v.  Vermont  C.  R.  Co. 
24  Vt.  487,  58  Am.  Dec.  191;  Nashua  Iron 
d  Steel  Co.  V.  Worcester  d  N.  R.  Co.  62  N. 
H.  163. 

Gahagao  acted  exactly  aa  a  majority  of 
men  always  ax^t  when  croeslng  a  zuilroad 
track  to  which  they  are  aocntftomed.  The 
more  they  use  the  crossing,  ithe  less  fre- 
quently will  they  look  or  listen,  and  the 


more  will  they  rely  uptn  the  familiar  signal 
of  the  whistde  or  the  bell.  It  was  at  least 
open  to  the  jury  to  find  thai;  a  reliance  upoa 
the  usual  warnings  was  such  care  as  men  iih 
general  would  use  under  the  circumstanoes* 

Buswdl,  Personal  Injuries,  162;  Nutter 
v.  Boston  d  M.  R.  Co.  60  N.  H.  483;  Lyman 
V.  Boston  d  M.  R.  Co.  66  N.  H.  200,  11  L.  R^ 
A.  364^  20  Atl.  976. 

A  mere  error  of  Judgment  is  necessa* 
rily  negligence. 

Folsom  V.  Concord  d  M.  R.  Co.  68  N.  Kl 
454,  38  AU.  209;  Huntress  v.  Boston  d  M.  R. 
Co.  66  N.  H.  185,  34  Atl.  154. 

Plaintiff  has  merely  to  introduce  evi- 
dence to  show  what  he  did  and  what  the  cir- 
cumstances were.  His  due  care  may  be  in- 
ferred  from  the  absents  of  fault. 

Hutchins  v.  Macomber,  68  N.  H.  473,  44 


the  liability  of  the  defendant  where  piatntiff  or 
deceased  was  himself  guilty  of  negligence  might, 
if  they  stood  by  themselves,  be  reconciled  with 
the  extenaioa  of  the  doctrine  to  cases  resting 
upon  the  negligence  of  defendant  in  falling  to 
discover  the  danger,  upon  the  ground,  either 
that  there  was  no  duty,  and,  therefore  no  neg- 
ligence on  the  part  of  the  defendant,  or  that 
the  negligence  of  plaintiff  or  deceased  continued 
up  to  the  Instant  of  the  accident.  In  some  of 
the  cases,  however,  the  liability  of  defendant 
Is  denied,  though  both  of  the  essential  condi- 
tions of  the  doctrine  appear  to  have  been  pres- 
ent. 

Hot  Springs  Street  R.  Co.  v.  Johnson,  64  Ark. 
420,  42  S.  W.  833,  held  erroneous  an  instruc- 
tion in  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  that,  notwithstand- 
ing the  jury  may  find  that  the  plaintiff  was  to 
some  extent  negligent,  yet,  if  the  defendant  did 
discover,  or  by  reasonable  diligence  might  have 
discovered,  the  plaintiff  in  time,  by  using  ordi- 
nary care,  to  have  prevented  the  injury,  and 
failed  to  do  so,  it  would  be  responsible  to  him 
in  damagea  The  decision  is  upon  the  ground 
that  the  instruction  would  malce  the  company 
liable  for  negligence  In  failing  to  Iceep  a  proper 
loolcout,  resulting  in  Injury  to  the  plaintiff,  not- 
withstanding negligence  on  his  part  directly 
contributing  to  such  result.  This  decision  might 
perhaps  be  reconciled  with  the  doctrine  of  "last 
clear  chance'*  on  the  ground  of  continuing  neg- 
ligence on  the  part  of  plaintiff. 

In  Little  Roclc  &  Ft.  S.  R.  Co.  v.  Panlchurst, 
36  Arlc.  371,  the  court  held  that  a  railroad  com- 
pany was  not  liable  for  killing  a  drunken  person 
lying  on  the  track  at  a  point  other  than  a  cross- 
ing. The  court  said  that  there  was  negligence 
in  the  defendant  in  not  having  a  light  upon  the 
tender  and  a  lookout  in  front  (for  cattle  or 
stock,  if  not  persons,  might  be  anticipated  to  be 
on  the  track),  yet  the  deceased's  own  negligence 
in  being  voluntarily  on  the  track,  and  from  In- 
toxication unable  to  get  out  of  the  way  of  the 
train,  was  the  proximate  cause  of  his  death. 
In  this  case  both  the  conditions  necessary  to  the 
application  of  the  doctrine  appear  to  be  present, 
unless  the  court  took  the  view  that  the  volun- 
tary intoxication  of  a  person  will  not  relieve 
his  act  in  lying  on  the  track  frMn  its  character 
as  continuing  negligence.  But  the  next  case 
is  scarcely  explainable  on  that  theory,  since, 
if  the  original  negMgence  of  a  trespasser  In  go- 
ing upon  the  track  can  ever  be  regarded  as 
having  terminated  before  the  accident,  it  would 
seem  that  it  must  be  so,  where  he  fell  in  a  fit 
(see  Houston  &  T.  C.  R.  O).  v.  Sympkins,  64 
Tex.  615,  38  Am.  Rep.  632,  infra). 

In  Little  Rock  M.  R.  &  T.  R.  Co.  v.  Haynes* 
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47  Ark.  497,  1  S.  W.  774,  the  court  said  that 
the  proximate  cause  of  the  injury  was  the  neg- 
ligence of  the  plaintiff  In  voluntarily  walking 
upon  the  track  and  his  inability  to  get  out  of 
the  way  of  the  train  In  consequence  of  intoxi- 
cation or  a  paroxysm  of  his  disease,  and  that 
the  railroad  company  was  not  responsible  unless 
its  trainmen  had  a  clear  opportunity,  after  dis- 
covery of  the  plaintiff's  peril,  to  avoid  striking 
him.  Or,  to  state  the  proposition  in  different 
form,  a  trespasser  on  a  railroad  track  cannot 
recover  against  a  railroad  company  for  running 
him  down,  in  the  absmce  of  wilful  or  reckless 
conduct  on  the  part  of  the  company  or  its 
agents. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wllkerson, 
46  Ark.  513.  which  Was  an  action  against  a 
railroad  company  for  killing  a  trespasser  upon 
the  track,  the  court  quoted  with  approval  the 
language  used  In  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Pankhurst,  36  Ark.  876 :  "One  who  Is  injured 
by  the  mere  negligence  of  another  cannot  re- 
cover at  law  or  equity  any  compensation  for  hie 
injury.  If  he,  by  his  own  or  his  agents'  ordinary 
negligence  or  wilful  wrong,  contributed  to  pro- 
duce the  injury  of  which  he  complains,  so  that 
but  for  his  concurring  and  co-operating  faulty 
the  injury  would  not  have  happened  to  him  ex- 
cept where  the  direct  cause  of  the  injury  is  the 
omission  of  the  other  party,  after  becoming 
aware  of  the  injured  party's  negligence,  to  use 
a  proper  degree  of  care  to  avoid  the  consequence- 
of  such  negligence."  In  this  case  the  engineer 
saw  the  trespasser. 

In  the  following  statement  it  will  be  observed 
that  the  liability  Is  limited  to  cases  where  the 
peril  is  discovered: 

Contributory  negligence  Is  no  defense  where 
the  direct  cause  of  the  injury  complained  of  la 
the  omission  of  the  defendant,  after  becoming 
aware  of  the  injured  party's  negligence,  to  use 
a  proper  degree  of  care  to  avoid  the  consequen- 
ces thereof.  Little  Rock  &  Ft.  S.  R.  Co.  v.  Cav- 
enesse,  48  Ark.  166,  2  S.  W.  506. 

Considering  the  following  cases  by  themselvea 
and  without  reference  to  other  decisions  in  the 
state,  it  would  seem  to  be  doubtful  whether  they 
are  decided  on  the  ground  of.  contributory  neg- 
ligence on  the  part  of  the  plaintiff  or  person 
injured,  or  on  the  ground  of  the  non-negligeoce 
of  defendant. 

The  case  of  St.  Louis,  I.  M.  &  S.  R.  Co.  t. 
Monday,  49  Ark.  257,  4  S.  W.  782.  illustratea 
the  tendency  of  the  courts  to  confuse  the  ideas 
of  non-negligence  on  the  part  of  the  defendant, 
and  contributory  negligence  on  the  part  of  the 
plaintiff.  In  that  case  the  plaintiff  was  struck 
by  a  train  while  walking  along  the  track.  It 
appeared  that  none  of  the  employees  on  tbm 
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AU.  602;  Lyman  v.  Boston  A  M,  R.  Co.  66 
N.  H.  200,  11  L.  R.  A.  364,  20  Atl.  976. 
On  motion  for  rehearing. 

If  there  had  been  bldj  evidence  that  the  de- 
fendants knew  of  the  plaintiff's  danger  be- 
fore tJie  accident  happened,  it  'would  have 
been  for  the  jury  to  say  whether,  after  they 
knew  of  it,  they  could  have  prevented  the 
accident  by  the  exerciae  of  ordinary  care. 
If  they  failed  to  perform  this  duty,  the 
plaintifT  could  recover,  notwithstanding  he 
was  in  fauU  when  the  accident  happened,  un- 
less it  also  Appeared  that  he  was  aware  of 
his  danger  in  time  to  have  prevented  the  ac- 
cident by  the  exercise  c^  the  same  care, 
for,  notwithstanding  his  faulty  no  accident 
would  have  happen«l  if  the  defendants  had 
not  been  in  fault  after  they  knew  of  the 
plaintiff's  wr<Higdoing. 

Davis  V.  Boston  d  M.  R.  Co.  (N.  H.)  49 
AU.  108. 


Messrs.  John  KiTel  and  James  A*. 
Edgerly,  for  defendant: 

Negligence  is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the-, 
situation,  or  doing  what  such  a  person  un- 
der the  existing  circumstances  would  not 
have  done. 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  B. 
444,  24  L.  ed.  506. 

The  neglect  of  an  engineer  of  a  locomotive 
of  a  railroad  train  to  sound  its  whistle  or 
ring  its  bell  on  neairing  a  street  crossing  does 
not  relieve  a  traveler  on  the  street  from  the 
necessity  of  taking  ordinary  precautions  for 
his  saf^y. 

Chicaao,  R.  I.  d  P.  R.  Co.  v.  Houston,  96- 
U.  S.  697,24  L.  ed.  542. 

The  obligations,  rights,  and  duties  of  rail- 
roads and  travelers  upon  intersecting  high- 
ways  are  mutual   and   reciprocal,   and   no- 


train  saw  him  In  time  to  stop  the  train.  The 
court,  after  holding  that,  the  plaintiff  being 
wrongful ly  on  the  track,  no  duty  arQse  In  his 
favor  until  his  presence  was  discovered,  and 
that  the  sole  duty  which  the  company  owed 
him  was  not  wantonly,  or  with  reckless  careless- 
ness, to  run  over  him  after  his  situation  was 
perceived,  said:  "Its  (the  company's]  liabil- 
ity must,  therefore,  be  measured  by  the  con- 
duct of  its  employees  after  they  become  aware 
of  his  presence  upon  the  track,  and  not  by  their 
negligence  In  failing  to  discover  him ;  for,  as 
to  such  negligence,  the  contributory  negligence 
of  the  plaintiff  would  defeat  a  recovery.'*  It 
is  apparent  that  two  contradictory  positions  are 
here  assumed.  The  first  expressly  negatives 
any  duty  on  the  part  of  the  company  in  the 
situation  that  existed  and  therefore  negatives 
the  idea  of  any  negligence  on  its  part;  and 
the  second  position  assumes  negligence  on  the 
defendant's  part,  but  holds  that  the  contribu- 
tory negligence  of  the  plaintiff  will  defeat  a  re- 
covery. The  first  position  taken  by  the  court, 
that  the  company  owed  the  plaintiff  no  duty  to 
diacover  hlip,  was,  in  itself,  sufficient  to  defeat 
a  recovery,  and  it  was  inconsistent  for  the  court 
to  take  the  further  position  that  the  negligence 
of  the  plaintiff  was  sufficient  to  defeat  a  recov- 
ery on  account  of  the  company's  "negligence" 
In  failing  to  discover  the  plaintiff.  Probably 
the  real  ground  of  the  decision  in  this  case 
was  that  there  was  no  negligence  on  the  part 
of  the  defendant,  for  the  court  distinguishes 
between  the  duty  that  the  company  owes  to 
persons  and  to  live  stock  on  the  track,  hold- 
ing that  the  occasional  presence  of  the  lat- 
ter is  to  be  reasonably  anticipated,  but  that 
human  beings  who  are  possessed  of  reason  and 
Intelligence  are  presumed  to  know  that  a  rail- 
road track  is  a  dangerous  place  to  walk,  and 
take  the  risk  of  the  consequences  if  they  do 
walk  upon  it.  If  this  was  the  ground  of  the 
decision,  it  is  apparent  there  was  no  opportun- 
ity for  the  application  of  the  doctrine  of  "last 
clear  chance."  Brown  v.  St.  Louis,  I.  M.  &  3. 
R.  Co.  52  Ark.  120,  12  S.  W.  203,  is  to  the  same 
eflfect  as  the  preceding  case. 

One  cannot  avoid  the  consequences  of  his  con- 
tributory negligence  in  walking  upon  a  rail- 
road track  without  exercising  proper  care,  upon 
the  ground  that  the  company's  employees  might 
have  become  aware  of  such  negligence  had  they 
kept  a  proper  lookout.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Leathers,  62  Ark.  235,  35  S.  W.  216 ;  St. 
Lonis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  64  Ark.  364, 
42  S.  W.  831. 

The  next  case  apparently  applies  the  doctrine 
to  a  case  where  the  negligence  charged  against 
55  L.  R.  A. 


defendant  was  in  failing  to  keep  a  proper  look- 
out. 

Negligence  in  permitting  stock  to  go  at  large- 
In  the  immediate  vicinity  of  a  railroad  does  not 
prevent  recovery  for  the  killing  of  the.  stock 
by  a  train,  although  the  engineer  did  not  see 
it,  where,  by  the  exercise  of  ordinary  care  and^ 
watchfulness,  he  might  have  seen  It  In  time  to 
have  averted  the  danger.  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Finley,  37  Ark.  669.  The  court  said 
It  was  certainly  the  duty  of  the  engineer  to  keep- 
a  constant  and  careful  lookout  and  watch  for 
stock  which  might  be  on  the  track.  The  next 
case,  however,  seems  to  deny  the  duty  of  the- 
company  to  keep  a  lookout  for  stock. 

In  Memphis  &  L.  R.  R.  CO.  v.  Kerr,  52  Ark. 
162,  5  L.  R.  A.  429.  12  8.  W.  329,  it  is  held 
that  the  employees  In  charge  of  a  train  were 
not  boimd  to  keep  a  lookout  for  stock  on  the 
track  but  were  only  bound  to  use  ordinary  or 
reasonable  care,,  after  discovering  the  stock,  to- 
avoid  Injuring  it.     There  is  nothing  said  in  this 
case  with  reference  to  contributory  negligence 
of  the  owner  of  the  stock,  and  the  implication 
is  that  if  there  had  been  any  duty  on  the  part 
of  the  company  to  keep  a  lookout  the  owner 
could  have  recovered. 
California. 

The  courts  In  California  seem  to  apply  the 
doctrine  to  the  omission  of  a  duty  on  the  part 
of  defendant  to  discover  the  danger,  as  well  aa 
the  omission  to  exercise  reasonable  care  to  avert 
the  injury  after  discovering  the  danger. 

The  rule  releasing  defendant  from  responsibil- 
ity for  damages  because  of  the  negligence  of 
the  plaintiff  is  limited  to  cases  where  the  act  or 
omission  of  the  plaintiff  is  the  proximate  cause 
of  the  injury.  Flynn  v.  San  Francisco  &  S.  J. 
R.  Co.  4U  Cal.  14,  6  Am.  Rep.  595;  Meeks  v. 
Southern  P.  R.  Co.  56  Cal.  513,  38  Am.  Rep.  67. 

In  the  latter  case  the  negligence  of  the  de- 
fendant consisted  In  the  failure  of  defendant  to- 
use  due  care  after  the  peril  was  discovered,  it 
being  held  that  the  negligence  of  the  parenta 
of  a  child  In  permitting  him  to  go  upon  a  rail- 
road track  did  not  preclude  recovery  where  the 
engineer  of  the  train  which  struck  the  child  was 
guilty  of  negligence  after  discovering  an  ob- 
ject on  the  track ;  but  in  the  following  case,  it 
will  be  observed  that  liability  is  predicated  of 
the  failure  to  discover  the  danger. 

The  negligence  of  a  party  In  suffering  his 
cows  to  go  at  large  near  the  line  of  a  railroad 
does  not  excuse  the  company  from  reasonable 
diligence  and  care  to  avoid  injury  when  they 
happen  to  go  upon  the  track.  Whether  due  dil- 
igence or  negligence  has  been  shown  Is  a  ques- 
tion of  fact  for  the  jury  depending  upon  the- 
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greater  degree  of  care  is  required  of  one  than 
of  the  other. 

Continental  Improvement  Co,  y.  Btead,  05 
U.  S.  165,  24  L.  ed.  405;  Roberts  v.  Boston, 
d  M.  R.  Co.  69  N.  H.  354,  45  Atl.  94. 

The  burden  is  on  the  plaintiff  to  show  all 
the  facts  necessary  to  constitute  his  cause  of 
action. 

Leazotte  v.  Boston  do  M.  R.  Co.  70  N.  H. 
5,  45  Atl.  1084;  Lisbon  v.  Lyman,  49  N.  H. 
553;  Brember  v.  Jones,  67  N.  H.  374,  26  L. 
R.  A.  408,  30  Atl.  411;  Hutchins  v.  Macom- 
bei\  68  N.  H.  473,  44  Atl.  602. 

Oontributory  negligence  of  a  party  injured 
by  another's  negligence  will  defeat  recovery 
for  the  injury. 

Bradley  v.  Andrews,  61  Vt.  530;  Central 
R,  d  Bicg.  Co.Y.  Letcher,  69  Ala.  106,  44  Am. 
Rep.  505;  Mitchell  v.  Boston  d  M,  R.  Co,  68 
N.  H.  116,  34  Atl.  674. 


When  one,  through  his  own  negligenoe  eon- 
tnii>uting  thereto,  suffers  an  injury  from  the 
negligenoe  of  another,  not  wanton,  wilful, 
or  malicious,  neitiher  the  party  injured,  if 
he  survives,  nor  his  personal  representatives, 
or  otther  pflLrty  eoftitled  to  sue  in  case  of  his 
deeJjh,  can  recover  for  such  injury. 

Simpson  v.  Hand,  6  Whart.  311,  36  Am. 
Dec.  231;  Kennard  v.  Burton,  25  Me.  39,  43 
Am.  Dec.  249;  Parker  v.  Adams,  12  Met.  420, 
46  Am.  Dec.  694;  Hartfield  v.  Roper,  21 
Wend.  615,  34  Am.  Dec.  273;  Carey  v.  Berk- 
shire R.  Co.  1  Cush.  475,  48  Am.  Dec.  636; 
Murphy  V.  Deane,  101  Mass.  455,  3  Am.  Rep. 
390;  Neal  v.  Gillett,  23  Conn.  444;  Birge 
V.  Gardiner,  19  Conn.  607,  50  Am.  Dec.  'Z61 ; 
Inciny.8prigg,QGi\\.  200,46  Am.  Dec.  667. 

The  question  of  contributory  negligence  is 
ordinarily  one  for  the  jury  to  determine. 
But  if  the  whole  evidence  upon  which  the 


particular  circumstances.  If  the  cow  could 
have  been  seen  at  some  distance  by  the  con- 
ductor to  be  on  the  track,  and  If  he  could  have 
managed  to  get  her  off  the  track  unhurt  by  the 
employment  of  the  usual  means,  It  would  be 
negligence  to  go  and  throw  her  from  the  track 
and  the  company  would  be  responsible  If  he 
failed  to  employ  those  means.  Richmond  v. 
Sacramento  Valley  R.  Co.  18  Cal.  351. 

Tennenbrock  v.  South  Pacific  Coast  R.  Co.  59 
Cal.  269,  Illustrates  the  difficulty  In  many  cases 
of  determining  whether  the  defendant  is  exon- 
erated from  liability  upon  the  ground  that  it 
owed  no  duty  to  the  person  injured,  or  upon  the 
ground  that  the  latter's  negllgeince  proximately 
contributed  to  the  accident.  That  was  the  case 
of  a  trespasser  who  was  overtaken  by  a  train 
whi'e  on  a  trestle,  and,  in  order  to  escape  the 
train,  swung  himself  over  the  guard  rail,  but 
was  unable  to  regain  his  position  after  the 
train  had  passed,  and  fell  and  was  injured. 
It  did  not  appear  that  the  engineer  saw  him, 
and  the  court  says:  *'The  officers  of  the  com- 
pany, having  the  right  to  a  free  track  for  their 
trains  as  against  all  trespassers,  had  the  right 
to  presume  that  the  track  was  clear,  and  that 
there  were  no  trespassers  upon  it  In  acting 
upon  that  presumption  they  were  not  In  fault 
in  running  their  train  at  its  customary  speed 
without  a  whistle.'*  In  another  part  of  the 
opinion,  the  court  says:  "By  using  the  road- 
way for  that  purpose,  the  appellant  voluntarily 
put  himself  in  a  position  of  imminent  danger  to 
his  person  from  trains  which  officers  of  the  com- 
pany might  be  running  over  the  road  in  the  ordi- 
nary pursuit  of  the  company's  legalized  business, 
and  brought  upon  himself  the  necessity  of  re- 
sorting to  means  of  escape  from  It  which  were 
the  proximate  cause  of  the  accident  which  hap- 
pened to  him  and  of  the  injuries  which  he  re- 
ceived. As  his  own  negligence,  therefore,  con- 
tributed proximately  to  the  injuries  of  which  he 
complains,  the  respondent  cannot  be  held  liable 
unless  the  injuries  resulted  from  a  wanton  and 
wilful  act  on  the  part  of  the  officers  of  the  train 
while  engaged  in  the  reasonable  discharge  of 
their  duties."  As  the  court  held  that  there 
was  no  breach  of  duty  on  the  company's  part 
toward  the  trespasser,  the  necessity  of  inquir- 
ing Into  the  effect  of  the  plaintiflT's  own  negli- 
gence on  his  right  to  recover  is  not  apparent. 
The  result  must  have  been  the  same,  even  if  the 
doctrine  of  contributory  negligence  had  been  re- 
pudiated altogether. 

In  Toomey  v.  Southern  P.  R.  Co.  86  Cal.  374, 
10  L.  R.  A.  139,  24  Pac.  1074,  a  railroad  com- 
pany was  exonerated  from  liability  for  the  kill- 
ing of  a  trespasser  upon  its  track,  by  a  train, 
upon  the  ground  that  the  company  did  not  owe 
55  L.  R.  A. 


to  a  mere  trespasser  the  duty  of  doing  acts  to 
facilitate  his  trespass  or  render  it  safe.  The 
court  expressly  said  that  the  decision  was  not 
put  upon  the  ground  of  contributory  negligence, 
which  would  imply  that  the  defendant,  as  well 
as  the  deceased,  was  guilty  of  negligence  in  a 
legal  sense.  This  being  true,  it  is  obvious  that 
there  was  no  occasion  or  opportunity  for  the 
application  of  the  doctrine  of  **last  clear 
chance."  The  company  being  exonerated  from 
liability  because  it  had  not  been  negligent,  It  is 
clear  that  It  would  not  be  liable  however  free 
from  contributory  negligence  the  plaintiff  may 
have  been,  and,  therefore,  nothing  was  to  be 
gained  by  stripping  the  plaintiff's  act  of  Its 
character  as  contributory  negligence. 

The  failure  of  a  property  owner  to  take  pre- 
cautions to  prevent  the  spread  of  fire  which 
may  be  set  out  by  a  locomotive  engine  does  not 
prevent  recovery  where  the  proximate  cause  of 
the  fire  Is  the  leaving  of  dry  grass  and  weeds 
upon  the  railroad  right  of  way  where  it  was  li- 
able to  be  set  on  fire  by  sparks  falling  from  pass- 
ing engines.  Flynn  v.  San  Francisco  &  S.  J.  R. 
Co.  40  Cal.  14,  6  Am.  Rep.  595. 
Colorado. 

The  plaintiff  In  an  action  for  personal  Inju- 
ries Is  not  necessarily  debarred  recovery  because 
he  has  been  guilty  of  negligence  which  con- 
tributed to  the  injury.  He  may  have  l>een  neg- 
ligent and  careless,  and  thus  put  himself  in  a 
place  of  danger,  yet  If  the  defendant,  by  the  ex- 
ercise of  reasonable  care,  could  still  have 
avoided  the  Injury,  he  was  bound  to  avert  the 
disaster.  Oliver  v.  Denver  Tramway  Co.  13 
Colo.  App.  543,  59  Pac.  79. 

This  language  does  not  necessarily  restrict 
the  liability  of  defendant  to  negligence  occur- 
ring after  the  discovery  of  the  danger,  though 
the  complaint  in  that  case,  which  was  demurred 
to,  alleged  that  the  motorman  of  the  car 
by  which  the  plaintiff  was  struck  saw  the  lat- 
ter's peril  in  time  to  have  avoided  the  injury 
by  the  exercise  of  ordinary  care.  The  follow- 
ing case,  however,  seems  to  make  knowledge  by 
the  defendant  of  the  plaintiff's  danger  essential 
to  a  recovery : 

The  contributory  negligence  of  the  plaintiff 
will  not  prevent  a  recovery  if  the  defendant, 
with  knowledge  of  the  plaintiff's  exposed  con- 
dition, by  the  exercise  of  ordinary  care,  might 
have  prevented  the  injury.  Denver  &  B.  P. 
Rapid  Transit  Co.  v.  Dwyer,  20  Colo.  382,  36 
Pac.  1106,  Reversing  8  Colo.  App.  408,  83  Pac. 
S15,  on  another  point. 
Connecticut. 

The  general  doctrine  of  contributory  negli- 
gence Is  subject  to  the  qualification  that  the 
negligence  of  the  plaintiff  does  not  prevent  a 
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pl&ii^iff'«  case  rests  shows  that  he  did  not 
use  due  care,  but  was  careless,  the  court 
may  rightfully  instruct  the  jury,  as  matter 
of  law,  tliat  the  action  cannot  be  maintained. 

Roberts  V.  Boston  d  M,  R.  Co.  69  N.  H. 
354,  45  Atl.  04;  Gakagan  ▼.  Boston  d  L.  R. 
Co.  1  Allen,  187,  79  Am.  Dec.  724;  Mayo  v, 
Boston  d  M.  R.  Co.  104  Mass.  137;  Davia 
V.  Concord  d  M.  R.  Co.  68  X.  H.  250,  44  Atl. 
388;  Ltfifian  v.  Boston  d  M.  R.  Co.  66  N.  H. 
202,  11  L.  R.  A.  364,  20  Atl.  976;  PcUne  v. 
Oravd  Trunk  R.  Co.  58  N.  H.  611. 

No. one  can  jusMy  complain  of  another's 
negligence  which,  but  for  his  own  wrongful 
interpoBition,  would  be  harmless. 

\ashua  Iron  d  Steel  Co.  v.  Worcester  d  V. 
R.  Co.  1)2  N.  H.  163. 

The  law  deals  with  the  behavior  of  both 
[>arties  in  the  situation  in  which  it  finds 
thein  at  the  tin^e  the  mischief  is  done,  re- 
gai'dless  of  tlieir  prior  negligence. 


"Nashua  Iron  d  Steel  Co.  v.  Worcester  d 
N.  R.  Co.  62  N.  H.  164. 


I,  J.,  delivered  tiie  opinion  of  the 
court: 

The  crossing  upon  which  the  plaintdif  was 
injured  was  not  a  public  higiiway,  but  was 
maintained  by  t^e  defendants  for  the  use 
which  theplaintifT  was  atteonpting  to  make 
of  it^  He  had  the  right  to  cross  upon  It. 
l%e  d«fendantB  had  also  thie  right  to  use  it 
for  the  passage  of  their  trains.  As  each 
oould  not  exercise  their  common  right  to  the 
use  of  the  crossing  ait  the  same  moment  of 
time  without  serious  injury  to  one  or  both 
as  the  inevifteble  result,  each  pcurty  was  bound 
to  exercise  catre  to  prev^ent  such  a/btempi  at 
the  admuhtaneous  exercise  of  their  oonmion 
nighit.  As  the  right  to  the  use  was  equal,  an 
equal  obligaidon  to  exercise  oare  rested  upon 
both.     Huntress  v.  Boston  d  M.  R.  Co.  66  N. 


recovery  where  It  was  not  the  proximate  cause 
of  the  accident.  Isbell  v.  New  York  &  N.  H.  R. 
Co.  27  Coun.  393,  71  Am.  Dec.  78. 

Negligence  of  the  owner  of  cattle  In  allowing 
them  to  go  at  large,  in  consequence  of  which 
th^y  find  their  way  on  a  railroad  track  and  are 
killed  by  a  train,  does  not  prevent  recovery 
where  the  Injury  could  have  been  prevented  by 
the  exercise  of  due  care  on  the  part  of  the  em- 
ployees of  the  company  In  charge  of  the  train, 
as.  in  such  case,  the  owner's  negligence  Is  a  re- 
mote, and  not  a  pi-oximate,  cause  of  the  tnjary. 
ibid. 

It  does  not  appear  In  this  case  whether  the 
cattle  were  seen  by  the  engineer  or  not;  but 
there  Is  nothing  in  the  opinion  to  Indicate  why 
the  role  should  not  be  applied  to  any  omission 
of  duty  on  the  defendant's  part,  intervening 
after  the  plaintifiTs  negligence. 

If  the  employees  In  charge  of  shifting  cars, 
which  came  in  contact  with  a  coal  car  standing 
on  a  side  track.  In  which  a  boy  eight  years  old 
was  playing,  and  who  was  thrown  from  the  car 
by  the  impact  and  killed,  saw  the  boy  in  a  place 
of  danger,  and  failed  to  make  any  effort  to  pre- 
vent him  from  exposing  himself,  or  any  effort 
to  avert  such  danger,  or  from  his  position 
should  have  seen  the  boy  in  a  place  of  danger 
in  time  to  have  avoided  the  danger  or  given 
warning  of  It,  and  failed  to  do  so,  the  Jury 
woald  be  Justified  In  finding  the  company  guilty 
of  snch  negligence  as  would  render  it  liable. 
This  language  seems  to  extend  the  doctrine  to 
an  omission  of  a  duty  to  discover  the  danger 
as  well  as  to  an  omission  of  a  duty  to  avoid 
the  danger  after  discovering  it.  It  may  be,  how- 
ever, that  the  statement  was  made  upon  the 
hypothesis  that  the  Jury  should  find  that  the 
boy  was  not  guilty  of  contributory  negligence 
La  being  in  the  car,  it  having  previously  held 
that  the  fact  that  the  boy  was  a  trespasser  did 
not  per  se  render  him  guilty  of  contributory 
negligence,  and  that  the  question  as  to  such 
negligence  was  for  the  Jury.  Tully  v.  Phila- 
delphia, W.  &  B.  R.  Co.  2  Penn.  (Del.)  537.  47 
Atl.  1010. 
Olstrtct  of  ColnmblM. 

The  coarts  In  the  District  of  Columbia  have 
expressly  limited  the  doctrine  to  cases  In  which 
the  perilous  position  was  actually  discovered. 

The  negligence  of  one  party  does  not  exon- 
erate the  other,  who  is  aware  of  such  nogll- 
i^ence,  from  an  effort  to  avoid  an  accident. 
Johnson  v.  Baltimore  &  P.  R.  Co.  6  Mackey,  232. 

An  action  may  be  maintained,  notwithstand- 
ing the  negligence  of  both  parties,  if  the  defend 
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ant  might,  by  a  proper  degree  of  caution,  have 
avoided  the  consequences  of  the  injured  party's 
neglect ;  but  this  implies  time  for  one  party  to 
become  aware  of  the  conduct  and  situation  of 
the  other,  for  neither  can  be  required  to  antici- 
pate the  other's  negligence.  Holohan  v.  Wash- 
ington &  G.  R.  Co.  8  Mackey,  316. 

Richmond  &  D.  R.  Co.  v.  Didzonelt,  1  App.  D. 
C.  482,  was  an  action  by  a  boy  to  recover  for 
Injuries  from  being  struck  by  a  train  while  he 
was  asleep  with  one  foot  on  the  track.  It  was 
held  that  he  could  not  recover,  the  engineer  not 
having  seen  him  in  time  to  avoid  the  accident, 
even  if,  by  the  exercise  of  due  care,  he  could 
have  seen  him.  The  court  said :  "It  will  be 
noticed  that  it  is  reckless  injury  and  wilful 
negligence  that  will  not  excuse  a  defendant 
when  they  occur  after  a  case  of  contributory 
negligence  in  the  plaintiff.  Negligence  super- 
Imposed  upon  negligence  does  not  amount  to 
wilfulness,  nor  Is  the  failure,  superinduced  by 
negligence,  to  have  knowledge  of  a  dangerous 
condition,  the  equivalent  of  actual  knowledge  of 
such  condition.  And  it  is  only  when  a  defend- 
ant had  actual  knowledge  of  the  plaintiff's 
danger,  and  could,  by  the  exercise  of  ordinary 
care  and  prudence,  have  avoided  resulting  In- 
jury, that  the  plaintiff  Is  relieved  from  the  lia- 
bility of  having  his  own  negligence  charged 
against  him,  and  the  defendant's  negligence  is 
regarded  as  the  proximate  and  exclusive  cause 
of  the  Injury.  The  fact  that  it  may  have  been 
negligence  in  the  defendant  not  to  have  known 
the  plaintiff's  danger,  and  the  defendant  might 
have  ascertained  the  danger  by  the  exercise  of 
due  care,  cannot  be  permitted  to  have  the  ef- 
fect of  actual  knowledge,  so  as  to  charge  the 
defendant  with  recklessness.  To  allow  such  an 
effect  would  result  in  the  overthrow  of  the 
whole  doctrine  of  contributory  negligence.  It 
would  be  impossible  upon  such  a  theory  ever 
to  hold  anyone  to  the  consequences  of  bis  own 
misconduct.  For  if  negligence  to  acquire 
knowledge  were  the  equivalent  of  knowledge.  In 
the  contemplation  of  the  law  of  torts,  every 
act  of  negllg^ice  should  be  construed  as  an  act 
of  wilfulness."  This  reasoning  assumes  that 
the  basis  of  the  action  when  plaintiff  Is  not  free 
from  negligence  is  wilfulness,  and  not  negligence. 
The  court  said  that  the  defendant's  liability  In 
Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139 
U.  S.  531.  35  L.  ed.  270,  11  Sup.  Ct.  Rep.  653, 
was  baspd  upon  the  fact  that  It  had,  or  must 
have  had,  actual  knowledge  of  the  plaintiff's 
danger,  and  that  the  negligence  for  which  It  Is 
responsible  is  negligence  supervening  after  dis- 
covery of  such  danger.     That  it  had  knowledge 
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H.  185, 34  AU.  154 ;  Continental  Improvement 
Co.  V.  atcad,  95  U.  S.  161,  24  L.  ed.  403. 
But,  while  the  obligation  to  exeroise  care  was 
equal,  e&ch  was  not  hound  to  the  same  suction 
to  perform  that  obligation.  Since  due  oaxe 
is  whait  a  person  of  ordinary  prudence  would 
do  under  all  the  circumsrtanceB  of  the  par- 
ticular cafie,  the  conduct  c«f  such  prudent 
person  in  the  use  of  the  crossing  would  be 
varied  by  the  widely  difTereiKt  conditions  at- 
tendanit  upon  the  passage  over  it  of  a  foot 
traveler  and  a  raolroad  train.  Hall  v. 
Bro^jon,  54  N.  H.  495,  499.  The  preoau>tion3 
to  be  taken  in  each  case  a/re  alTected  by  the 
chaiacter  of  the  other's  use.  If  each  party 
came  to  a  full  atop  just  before  reaching 
the  common  way,  tne  eatire  danger  would 
be  avoided.  If  such  stop  were  equally  easy 
or  difficult  in  eacth  case,  prudence  would 
require  the  same  course  of  eacfti  as  is  now 


required  in  certain  cases  in  the  use  of  a  com- 
mon crossing  by  passenger  trains  on  difTerent 
railroads.  Pub.  Stat.  chap.  159,  §  10.  But 
as  the  foot  passenger  can,  as  a  practically 
invariable  rule,  stop  almost  instantly  and 
without  inconvenience,  while  the  train  can- 
not, as  a  rule,  stop,  except  in  a  considerable 
distance,  and  then  only  with  difficulty  and 
inconvenience,  it  would  be  unreasonable  to 
expect  or  require  that  when  both  are  c^)- 
proaching  the  common  point  the  train  should 
stop  and  allow  the  foot  passenger  to  pass. 
The  train  has  the  preoed^ce  fljSd  the  right 
of  way.  Continental  Improvement  Co,  v. 
Stead,  95  U.  S.  161,  24  L.  ed.  403.  As  the 
train  cannot  stop,  it  is  the  railroad's  duty 
to  give  notice  of  its  approach  by  warning 
signals,  that  the  traveler  upon  the  other  way 
may  stop  and  allow  it  to  pass.  This  is  so 
deax  that  the  chazaoter  of  the  required  wam- 


may,  of  coarse,  be  proved  by  the  proof  of  clr- 
cnmstances  from  which  the  jury  may  infer  it. 
When  there  is  no  proof  of  any  such  knowied^e, 
or  of  any  circumstances  from  which  the  Jury 
might  be  Justified  in  Inferring  its  existence, 
this  modiflcatlon  of  the  general  rule  will  not 
apply. 

Cullen  V.  Baltimore  &  P.  R.  Co.  8  App.  D.  C. 
69,  was  an  action  for  death  of  a  boy  who,  while 
running  across  a  railroad  track  in  a  city  street, 
was  tripped  up  by  a  hole  4  or  6  inches  deep  l>e- 
tween  the  ties  of  the  track,  and  was  ran  over. 
The  court  held  that  the  boy  was  guilty  of  con- 
tributory negligence,  and  that  there  could  be  no 
recovery  unless  he  was  in  some  way  relieved 
from  the  consequences  of  such  negligence.  The 
court  conceded  the  principle  that  the  negligence 
of  a  person  will  not  prevent  his  recovery  where, 
after  his  perilous  position  was  discovered,  the 
injury  might  have  been  averted  by  the  exercise 
of  reasonable  care,  but  refused  to  extend  such 
principle  to  cover  a  case  where  the  i>eril  was 
not  actually  discovered,  but  might  have  been 
by  the  exercise  of  reasonable  care.  The  court 
evidently  regarded  the  act  of  the  engineer  of  the 
train  in  failing  to  keep  a  lookout  as  negligent. 
In  reply  to  the  contention  that,  in  order  to  hold 
the  defendant  liable,  it  need  not  have  knowledge 
of  the  plaintiff's  exposed  situation,  but  that  it 
is  sufficient  if,  with  reasonable  diligence  on  his 
part,  he  could  have  had  that  knowledge,  the 
court  said :  "We  cannot  admit  the  soundness  of 
this  proposition.  It  seems  to  us  to  be  reasoning 
in  a  vicious  circle ;  and  that  it  would  overthrow 
the  whole  law  of  contributory  negligence,  in  fact 
the  whole  law  of  negligence,  by  placing  the  ul- 
timate liability  for  damages  upon  the  person 
Who  has  committed  the  first  fault,  which  would 
be  a  most  dangerous  doctrine.  For  It  seeks  to 
regard  the  primary  negligence  as  the  equivalent 
of  the  subsequently  intervening  negligence  to 
which  the  authorities  refer  as  justifying  the 
qualification  of  the  law  that  has  been  stated. 
And  in  fact  the  acts  of  negrligence  on  the  part 
of  the  defendant,  relied  upon  in  this  case  to  re- 
lieve the  deceased  from  the  consequences  of  his 
own  contributory  negligence,  are  the  primary 
and  only  acts  of  negligence  charged  against  the 
defendant  in  the  first  instance,  namely,  the  ab- 
sence of  a  fence,  an  unlawful  rate  of  speed, 
and  the  fact  that  the  engineer  was  not  looking 
in  the  proper  direction.  These  had  all  super- 
vened before  the  exposure  of  himself  to  danger 
by  the  deceased ;  and  it  seems  to  us  it  would  be 
B  perversion  of  the  law  of  negligence  to  hold 
that,  because  they  were  continued  after  the  de- 
ceased had  exposed  himself  to  danger,  and  with- 
out the  occurrence  of  anything  that  would  give 
notice  or  knowledge  of  such  exposure,  yet  the 
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fact  of  the  exposure  changed  the  character  of 
the  defendant's  action  from  negligence  to  reck- 
lessness." 

It  seems  to  the  annotator  that  the  learned 
Justice  is  mistaken  in  his  view  that  the  negli- 
gence of  the  engineer  in  keeping  a  lookout  did 
not  intervene  between  the  negligence  of  the  de- 
ceased and  the  injury.  The  duty  to  keep  a  look- 
out is  different  in  its  nature  and  purpose  from 
the  duty  to  fence  the  track.  The  latter  duty 
exists  for  the  purpose  of  preventing  persons 
from  getting  into  a  perilous  position ;  but  the 
duty  to  keep  a  lookout  exists  for  the  purpose 
of  avoiding  an  Injury  to  persons  who,  whether 
by  their  own  negligence  or  otherwise,  have  al- 
ready placed  themselves  in  a  perilous  position. 
The  company  undoubtedly  owed  a  general  duty 
to  the  public  to  keep  a  lookout,  even  before  the 
deceased  had  placed  himself  in  the  perilous  po- 
sition ;  but  the  recovery  must  rest  upon  a 
breach  of  duty  to  keep  a  lookout  that  was  ow- 
ing to  the  deceased  as  an  individual,  and  that 
duty  did  not  arise  as  to  him  until  he  had  placed 
himself  in  a  perilous  situation. 
Georirla. 

Railroad  companies  do  not  owe  to  trespassers 
the  same  degree  of  care  and  diligence  which 
they  are  bound  to  exercise  toward  their  passen- 
gers, or  to  the  public  generally  at  crossings 
and  such  other  places  on  their  right  of  way  as 
the  public  has  a  right  to  be;  still  they  are  lia- 
ble, even  to  trespassers,  for  gross  negligence, 
and  it  would  be  stating  the  rule  too  strongly  to 
confine  such  negligence  to  acts  of  the  company's 
servants  amounting  to  actual  wantonness  or 
malice,  or  a  reckless  and  wilful  disregard  of 
human  life  and  safety.  Western  &  A.  R.  Co.  v. 
Meigs.  74  Ga.  857. 

In  Southwestern  R.  Co.  v.  Hankerson,  61  Ga. 
114.  which  was  an  action  against  a  railroad 
company  for  injuring  a  person  who  was  lying 
in  a  state  of  insensibility  on  the  track,  the  court 
said  that  if  the  plaintiff  was  voluntarily  drunk, 
and  in  that  condition  placed  himself  on  the  de- 
fendant's track,  he  was  not  entitled  to  recover 
at  all  under  the  provisions  of  f  972  of  the  Code. 
whether  the  defendant  was  negligent  or  not ; 
but  If  he  was  not  drunk,  and  could  not  have 
controlled  his  powers  of  locomotion  from  a  sud- 
den attack  of  disease,  or  other  involuntary 
cause,  and  In  consequence  thereof  was  involun- 
tarily upon  the  track,  the  question  of  the  de- 
fendant's negligence  might  have  arisen  under 
§  3034  of  the  Code.  It  appeared  in  this  case 
that  the  plaintiff  was  not  seen  until  after  he 
was  struck. 
Indiana. 

The  courts  of  Indiana  consistently  hold  that 
one  whose  own  negligence  has  proximately  con- 
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ing  for  highway  croBBings  has  been  defined 
by  srtatuAe.  Pub.  Stat.  cb&p.  159,  S  6.  On 
tbe  other  hand,  the  foot  passenger  or  trav- 
der  by  other  conveyancey  whether  drawn  by 
horses,  or  propelled  by  the  rider  (aa  a  bi- 
cycle) or  by  self-contained  motive  power, 
must  take  such  precaiutioms  in  approaching 
the  paint  of  oonflioting  use  as  reasonable 
prudence  dictates  to  prevent  the  joint  oc- 
cupancy at  the  9am.e  tdme  of  the  common 
way.  Both  parties  being  bousid  to  exercise 
care,  they  are  each  guilty  of  negligence  If 
they  do  not.  For  an  injury  due  to  the  neg- 
ligence of  both,  neither  can  recover  of  the 
otiier  {yashua  Iron  d  Steel  Co.  v.  TForoeg- 
ter  d  N.  R.  Co,  62  N.  H.  159),  while  the 
party  without  fault  can  recover  of  the  other 
whose  forult  caused  the  collisiooi  from  which 
the  injury  resulted.  Fromtbefaotof  injury 
no  presumption  arises  as  to  the  guilt  or  in- 


nocence of  either  party.  The  plaintiff  is, 
therefore,  in  suits  for  injury  upon  a  railroad 
crossing,  as  in  ail  cases  for  negligence,  bound 
to  prove  that  his  injury  was  not  due  to  Lis 
own  fault)  but  was  caused  by  the  fault  of  the 
defendant.  State  v.  Manchester  d  L.  R.  Co, 
52  N.  H.  528 ;  Lyman  v.  Boston  d  M.  R,  Co. 
66  N.  H.  200,  11  L.  R.  A.  364,  20  Atl.  976; 
Roberts  v.  Boston  d  M.  R  Co.  69  N.  H.  354, 
355,  45  Atl.  94.  Hence 'the  plaintiff,  to  en- 
title him  to  submit  his  case  to  the  jury,  must 
produce  evidence  sufficient  to  render  reason- 
able a  finding  that  he  was  free  from  fault. 
Whether  the  plaintiff  was  or  not  with- 
out fault  is  in  all  cases  a  question  of  fact. 
But,  as  facts  may  be  established  by  infer- 
ences fairly  deduoible  from  circumstances 
proved  in  evidence,  a  plaintiff  is  not  required 
to  furnish  direct,  affirmative  evidence  of  his 
exercise  of  care,  if  such  care  can  fairly  be 


trlbuted  to  his  Injury  cannot  recover  unless 
there  was  a  wanton  or  wilful  Injury,  or  Its 
equivalent.  Delon  v.  Kokomo  City  Street  R. 
Co.  22  Ind.  App.  877,  53  N.  E.  847;  Pennsyl- 
vania Oo.  V.  Sinclair,  62  Ind.  301,  30  Am.  Rep. 
185  (matter  of  pleading)  ;  Belt  R.  &  Stock  Yard 
Co.  V.  Mann,  107  Ind.  89,  7  N.  E.  893  (matter 
of  pleading)  ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Ader,  110  Ind.  876, 11  N.  E.  437  (matter  of  plead- 
ing) ;  Ivens  v.  Cincinnati,  W.  &  M.  R.  Co.  103 
Id4.  27,  2  N.  B.  134;  Chicago  &  E.  I.  R.  Co.  v. 
Hedges,  105  Ind.  898,  7  N.  E.  801 ;  Palmer  v. 
Chicago,  St.  L.  &  P.  R.  Co.  112  Ind.  250,  14  N. 
EL  70.  These  courts,  however,  take  the  view 
thai  the  failure  to  use  reasonable  care  to  avoid 
tike  injury  after  the  plaintiff's  peril  is  discov- 
ered is  itself  the  equivalent  of  a  wilful  or  wan- 
ton injury.  Ivens  v.  Cincinnati,  W.  &  M.  R.  Co. 
108  Ind.  27,  2  N.  E.  134  ;  Krenzer  v.  Pittsburg, 
C  C.  &  St.  L.  R.  Co.  151  Ind.  592,  43  N.  E.  649, 
62  N.  E.  220 ;  Palmer  v.  Chicago,  St.  L.  &  P.  R. 
Co.  112  Ind.  250,  14  N.  B.  70. 

In  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  801, 
30  Am.  Rep.  185,  the  court  said  that  it  was 
aware  that  there  was  a  line  of  decisions  sup- 
porting what  is  Icnown  as  the  English  doctrine, 
to  the  effect  that  a  plaintiff  may  recover  not- 
withstanding that  his  own  negligence  exposed 
him  to  the  risk  of  injury,  if  the  defendant,  after 
becoming  aware  of  his  danger,  could,  by  the 
exercise  of  ordinary  care  and  diligence,  have 
avoided  Injuring  him,  but  further  said  it  did 
not  feel  Justified  in  disturbing  what  had  been 
long  accepted  in  the  state  as  the  better  doctrine 
(referring  evidently  to  the  doctrine  that  to 
avoid  the  consequence  of  contributory  negli- 
gence, the  injury  must  have  been  wilfully  in- 
flicted). 

In  Krenzer  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
151  Ind.  587,  43  N.  E.  649,  52  N.  B.  220,  how- 
ever, the  court  said  there  was  not  in  reality 
any  difference  in  principle  between  the  two  doc- 
trines, and  then  explains  that  to  knowingly  in- 
jure another  when,  with  ordinary  care,  such 
Injury  could  be  avoided,  is  not  mere  negligence, 
but  rather  wilful  wrongdoing,  or  at  least  such 
a  wanton  disregard  of  consequences  as  amounts 
to  wilfulness. 

To  entitle  one  to  recover  for  an  Injury  to 
which  his  own  negligence  may  have  contributed, 
the  injurious  act  or  omission  must  have  been 
purposely  or  intentionally  committed  with  a  de- 
idgn  to  produce  injury,  or  it  must  have  been  so 
committed  under  such  circumstances  as  that  Its 
natural  and  probable  consequence  would  be  to 
produce  injuries  to  others.  There  must  have 
bevi  either  an  actual  or  constructive  intent  to 
eommlt  the  injury.  The  act  must  have  in- 
volved conduct  quasi  criminal  in  character.  To 
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constitute  a  wilful  injury,  the  act  or  omission 
which  produced  it  must  have  l>een  purposed  and 
intentional,  or  must  have  been  committed  under 
such  circumstances  as  evidenced  a  reckless  dis- 
regard for  the  safety  of  others.  Belt  R.  & 
Stock  Yard  Co.  v.  Mann,  107  Ind.  89,  7  N.  E. 
893.  The  decision  in  this  case  was  merely 
that  the  complaint  did  not  sufficiently  aver  a 
wilful  injury,  and  that  a  charge  with  reference 
to  a  wilful  Injury  was,  therefore,  unauthorized. 
It  is  apparent,  however,  that  while  wilful- 
ness or  wantonness  may  be  predicated  of  an 
injury  inflicted  by  reason  of  the  failure  to  ex- 
ercise due  care  after  the  peril  is  discovered,  the 
same  is  not  true  of  the  mere  omission  of  a 
duty,  the  performance  of  which  would  have  dis- 
closed the  peril.  Therefore,  if  the  cases  prevl- 
ously  cited,  declaring  that  contributory  negli- 
gence will  prevent  a  recovery  unless  the  injury 
was  wilfully  or  wantonly  inflicted,  mean  by 
"contributory  negligence"  negligence  on  the 
part  of  the  person  injured,  which,  under  the 
general  unqualified  doctrine  of  contributory  neg- 
ligence, would  be  regarded  as  a  proximate  cause 
of  the  injury  and  therefore  contributory,  they 
are  clearly  authority  against  the  extension  of 
the  doctrine  of  "last  clear  chance"  to  the  mere 
omission  of  the  defendant  to  discover  the  peril ; 
but,  as  explained  in  subdivision  I.,  the  func- 
tion of  this  doctrine  is  not  to  permit  a  per- 
son to  recover  In  spite  of  his  contributory  neg- 
ligence, but  to  strip  his  negligence  of  Its  char- 
acter as  a  proximate  cause,  and,  therefore,  as 
contributory  negligence,  and  it  is  therefore  ap- 
parent that  a  statement  that  contributory  neg- 
ligence will  prevent  a  recovery  unless  the  In- 
Jury  was  wilfully  or  wantonly  inflicted,  if  con- 
strued literally,  is  not  inconsistent  with  the 
extension  of  the  doctrine  of  "last  clear  chance" 
to  an  injury  which  was  not  wilful,  but  merely 
negligent.  In  Pennsylvania  Co.  v.  Sinclair,  62 
Ind.  301,  30  Am.  Rep.  185,  and  Ivens  v.  Cincin- 
nati, W.  &  M.  R.  Co.  103  Ind.  27,  2  N.  E.  134, 
supra,  It  will  be  observed  that  in  stating  the 
rule  the  court  does  not  beg  the  question  by  char- 
acterizing the  plaintiff's  negligence  as  contribu- 
tory, and  therefore  more  clearly  denies  the  ex- 
tension of  the  doctrine  of  "last  clear  chance" 
to  the  mere  negligence  of  the  defendant  In  fail- 
ing to  discover  the  peril.  The  case  of  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Phillips,  112  Ind.  59. 
13  N.  E.  132,  by  Implication,  clearly  denies  such 
an  extension  of  the  doctrine.  It  was  there 
held  that  a  person  walking  along  a  railroad 
track  in  a  public  street  is  not  a  trespasser,  and 
if,  witiiout  fault  on  his  part,  his  foot  becomes 
fastened  in  an  opening  which  exists  because  of 
the  negligent  construction  of  the  track,  and  he 
is  run  over  by  a  train  which  is  negligently  man- 
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inferred  from  the  whole  OBuae,  Hutckina  v. 
Macomber,  68  N.  H.  473,  44  AU.  002.  "If 
there  in  any  subetaatiul  evidence,  the  jury 
are  to  decide  upon  the  balaiu»  of  probabil- 
ities. They  are  to  determine  what  anioimt 
or  weight  of  competent  evideiiice  is  sufficieat 
or  insufficient  to  convince  their  minds  and 
determine  the  dispute  between  the  paxtiee. 
.  .  .  But  this  does  not  authorize  the  jury 
to  determine  the  question  without  evidence." 
Desohenea  v.  Concord  d  M.  R.  Co.  09  N.  H. 
285,  289,  40  Atl.  407;  Roberta  v.  Boston  d 
1/.  R.  Co.  09  N.  H.  354,  355,  46  Atl.  94.  **The 
law  denmnds  prooif,  and  not  mere  surmises." 
Bond  V.  iSmith,  113  N.  Y.  378,  385,  21  N.  E. 
128. 

In  the  present  case  the  plaintiff's  conduct 
is  fully  diecioeed.  As  to  his  acts  or  omis- 
sions there  is  no  dispute.  The  only  question 
is  whether  the  undisputed  facte  Afford  evi- 


dence of  care.  The  plaintiff,  before  exempt- 
ing to  cross  the  track,  in  order  to  fulfil  the 
burden  of  care  resting  upon  him,  was  bound 
"to  take  such  precautions  to  learn  of  the 
approach  of  trains  as  men  of  ordinary  pru- 
dence would  take  in  like  circumstances." 
Smith  v.  Boston  d  M,  R.  Co,  70  N.  H.  53, 
47  Ati.  290.  What  prudent  men  would  or 
would  not  do  in  a  given  situation  depends 
upon  all  the  circumstances  disclosed.  "The 
railroad  cannot  be  held  to  the  same  speed,  or 
the  traveler  to  the  same  conduct^  in  all 
cases.  What  would  be  proper  conduct  in 
one  situation  might  be  improper  in  another. 
Hence  no  definite  rule  or  test  can  be  laid 
down,  but  each  case  must  be  governed  by  the 
facte  appearing  in  it."  Roberta  v.  Boston  d 
M.  R.  Co.  09  N.  H.  354,  45  AU.  94.  An  ex- 
act definition  of  care  and  negligence,  estab- 
lishing what  acts  are  careful  ami  what  acts 


Aged,  the  company  Is  liable  lor  the  injuries. 
The  court  said  that  on  the  hypothesis  that  the 
place  where  the  plaintiff  received  his  Injury 
was  exclusively  the  roadway  of  the  company, 
something  must  be  superadded  to  the  negligence 
of  those  in  charge  of  the  train  In  order  to  Jus- 
tify a  recovery.  The  point  of  this  distinction 
Is  that  upon  that  hypotheels  the  railroad  com- 
pany would  owe  no  duty  to  the  trespasser  ex- 
cept not  to  wilfully  or  wantonly  injure  him.  It 
will  be  observed  that  the  liability  of  the  com- 
pany In  this  case,  even  assuming  negligence  on 
its  part  in  the  management  of  the  train,  is  con- 
ditioned upon  the  plaintiff  being  free  from  fault. 
The  plain  Implication  is  that  notwithstanding 
the  negligent  manogement  of  the  train,  plaintiff 
could  not  have  recovered  If  he  had  been  negli- 
gent in  getting  his  foot  caught.  If  the  plain- 
tiff In  this  case  had  been  negligent  In  getting  his 
foot  caught,  the  case  would  have  presented  all 
rbe  conditions  which,  as  explained  in  a  previ- 
ous subdivision,  are  necessary  to  create  an  oc- 
casion or  opportunity  for  the  application  of 
the  doctrine  of  "last  clear  chance,"  to  wit,  an 
original  act  of  negligence  on  the  part  of  the 
plaintiff  In  getting  his  foot  caught,  and  after 
chat  negligence  had  ceased,  an  act  of  negligence 
on  the  part  of  the  company  in  managing  Its 
train.  The  plain  implication  of  the  case,  there- 
fore, that  the  company  would  not  have  been  lia- 
ble If  the  plaintiff  had  been  negligent  In  getting 
his  foot  caught  (that  negligence  not  continuing 
up  to  the  instant  of  the  accident),  involves  the 
denial  of  the  application  of  the  doctrine  of 
Mast  clear  chance"  where  the  gravamen  of  the 
action  Is  negligence  of  the  defendant  Interven- 
ing between  the  plaintiff's  negligence  nnd  the  ac- 
cident, and  not  a  wanton  or  wilful  injury. 

In  Dull  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21 
Ind.  App.  571,  52  N.  E.  1018,  where  a  child, 
who  was  guilty  of  contributory  negligence,  was 
struck  by  a  train,  It  was  said  that  the  ante- 
cedent negligence  of  the  railroad  company  In 
running  through  the  city  at  an  excessive  rate 
of  speed  could  not  be  Invoked  for  the  purpose 
of  bringing  the  child  within  the  rule  that  con- 
tributory negligence  will  not  prevent  recovery 
If  the  person  Inflicting  the  Injury  could  have 
avoided  It  after  discovering  the  danger,  the 
court  saying  that  under  that  rule  only  the  con- 
duct of  the  company's  employees,  after  discov- 
ering the  peril  of  the  child,  could  be  considered. 

The  necessity  of  denying  the  doctrine  of  "last 
dear  chance"  in  the  latter  case  Is  not  apparent, 
since  the  court  held,  and  cited  a  number  of  cases 
to  the  same  effect,  that  the  only  duty  which  a 
railroad  company  owes  to  trespassers  upon  its 
track  Is  to  refrain  from  wilfully  Injuring  them, 
and  that  it  owes  no  duty  of  active  vigilance.  If 
o.Y  L.  R.  A. 


this  is  literally  true,  there  was  no  negligence 
whatever  on  the  part  of  the  company  in  fall- 
ing to  discover  the  child,  and,  therefore,  no  oc- 
casion for  invoking  the  doctrine  of  contributory 
negligence,  and  consequently  no  reason  for  ot>- 
viatiiig  any  objection  to  the  application  of  that 
doctrine.  It  Is  clear  that  contributory  negli- 
gence on  the  part  of  the  plaintiff  implies  negli- 
gence on  the  part  of  the  defendant,  and  If  there 
is  no  negligence  on  the  part  of  the  defendant 
that  Is  the  end  of  the  case,  and  there  is  no 
necessity  of  considering  the  question  of  con- 
tributory negligence  at  all. 
Illinois. 

There  Is  an  additional  difficulty  In  determin- 
ing the  extent  to  which  the  doctrine  has  been 
applied  in  Illinois,  owing  to  the  fact  that  the 
doctrine  of  comporatlve  negligence  once  ob- 
tained in  that  state.  Either  doctrine  would,  per- 
haps, be  sufficient  to  sustain  the  following  de- 
cisI<Mi. 

The  fact  that  the  perilous  position  of  a  child 
non  «ui  fuvi9  on  a  street  railway  track  was  due 
to  the  negligence  of  his  parents,  which  was  im- 
putable to  him,  does  not  preclude  recovery 
where  the  employees  in  charge  of  the  car  saw, 
or  by  the  exercise  of  ordinary  prudence  might 
have  seen,  his  peril.  Chicago  West  Div.  R.  Co. 
I  V.  Ryan.  131  111.  474,  23  N.  E.  383.  Affirming  31 
,  111.  App.  621.  The  court  said  that  when  the 
'  person  in  danger  of  being  Injure^  Is  an  adult 
the  defendant  will  only  be  liable  for  wilful  In- 
Jury,  or  gross  negligence,  on  the  ground  that 
the  adult  will  be  presumed  to  have  the  capacity 
of  making  some  effort  to  remove  himself  out  of 
the  way  of  the  threatened  peril :  but  In  the  case 
of  a  child  of  tender  years,  the  defendant  will  be 
liable  for  want  of  ordinary  care. 

Regarding  the  decision  as  the  result  of  the 
application  of  the  doctrine  of  "last  clear  chance." 
it  Is  obvious  that  it  is  authority  for  the  exten- 
sion of  the  doctrine  to  the  omission  of  a  duty  to 
see,  as  well  as  to  the  omission  to  use  due  care 
after  seeing.  The  three  cases  next  cited  do  not 
conflict  with  the  preceding  case,  because  they 
were  decided  on  the  ground  that  there  was  no 
omission  of  duty  on  the  defendant's  part,  and 
there  was  therefore  no  opportunity  or  occasion 
to  apply  the  doctrine. 

Where  plaintiff  is  guilty  of  negligence,  to  de- 
feat a  recovery  it  must  nevertheless  appear  that 
defendant  used  all  reasonable  care  to  avoid  the 
injury.  The  fact  that  a  party  has  been  guilty 
of  negligence  does  not  authorize  another  to  In- 
flict a  wilful  Injury,  or  to  omit  all  reasonable 
precautious  to  avoid  It.  Chicago  &  N.  W.  R. 
Co.  V.  Donahue,  75  111.  106.  This  was  the  case 
of  an  injury  to  a  switchman  struck  by  a  car. 
The   negligence   charged    against    the    railroad 
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or  omissions  are  careless  at  all  times,  in  all 
places,  and  under  all  circumstances,  would 
be  a  great  convenienoe  in  judicial  adminis- 
tTa4ion;  but,  unless  the  rule  that  due  care 
is  the  care  of  tbe  ordinary  prudent  person 
under  all  the  circumstances  is  abrogated, 
it  can  never  be  said  logically  that  the  mere 
presence  oar  absence  of  certain  evidentiary 
facts  will  always  determine  the  question, 
wrthout  reference  to  other  facts  appearing  in 
particular  cases.  Bass  v.  Concord  Street  R. 
Co.  70  N.  H.  170,  46  Atl.  1056.  Questions 
of  twcty  that  depend  upon  inferences  of  fact 
from  other  evidentiary  facts  proved,  are  less 
likely  4o  present  questions  about  which  rea- 
wmaaAe  men  cannot  differ  than  questions 
whioh  can  be  proved  by  direct  efvidence.  But 
cases  involving  from  evidentiajy  facts  an  in- 
ference of  fact  like  n^ligence  or  proximate 
cause,  though  from  the  nature  of  the  ques- 


tion more  generally  for  the  jui7,  do  not  dif- 
fer in  principle  from  other  oases  upon  the 
question  whether  there  is  anything  for  the 
jury.  The  proposition  that  sucih  questions 
are  generally  for  the  jury  is,  as  was  said  in 
McCill  V.  Maine  d  ^.  H.  Qranite  Co.  70  N. 
H.  125,  46  Atl.  684,  ''necessarily  subject  to 
the  limitation  affecting  the  submission  of  all 
questions  of  fact  to  the  jury, — that  if,  on 
the  evidence,  reasontable  men  can  come  to 
only  one  coneliiaion,  there  is  no  question  for 
their  decision."  Dcschenes  v.  Concord  d  M, 
R.  Co.  69  N.  H.  285,  46  Atl.  467.  The  ques- 
tion, therefore,  is  whether  roasonable  men 
oould  or  might  conclude  that  the  plaintiff 
exercised  due  care  to  avoid  the  oolUsion  by 
which  he  was  injured.  In  this  case  such  con- 
clusion would  be  unreasonable,  because  there 
is  no  evidence  that  the  plaintiff  exercised 
any  care  whatever.    The  plaintiff,   in   tlie 


company  was  in  falling  to  keep  a  lookout  from 
the  car.  The  decision  was  in  favor  of  the  com- 
pany, apparently  upon  the  ground  th^t  the  com- 
pany owed  no  duty  to  keep  a  lookout,  and  not 
cpon  the  ground  that  the  negligence  of  the 
switchman  would  have  precluded  recovery. 

A  trespasser  traveling  longitudinally  along 
the  railway  track  cannot  complain  of  the  omis- 
sion of  the  duty  on  the  part  of  the  company 
In  respect  to  furnishing  flagmen,  or  ringing  a 
bell,  which  are  for  the  benefit  of  those  about  to 
cross  the  track.  Roden  v.  Chicago  &  G.  T.  R. 
Co.  133  III.  72,  24  N.  E.  425. 

The  law  imposes  no  duty  whatever  upon  an 
engineer  to  discover  a  trespasser  upon  a  rail- 
road bridge,  but  only  requires  him,  after  he  has 
discovered  him  and  has  knowledge  that  he  is  in 
a  perilous  position,  to  exercise  reasonable  care 
and  prudence  to  avoid  coliision.  Peirce  v.  Wal- 
ters. 164  111.  560,  45  N.  E.  1068. 

The  following  cases  seem  to  insist  that  the 
Injury  must  be  wanton  or  wilful  on  the  defend- 
ant's part  in  order  to  support  a  recovery  where 
the  person  injured  was  himself  negligent.  The 
court  may,  however,  have  regarded  the  negli- 
gence of  the  persons  injured  as  continuing  un- 
til the  very  instant  of  the  accident,  and  if  so, 
there  was  no  opportunity  or  occasion  for  the 
application  of  the  doctrine,  or,  if  applied,  it 
would  work  to  the  disadvantage  of  plaintiff. 

One  walking  along  a  railroad  track,  or  try- 
ing to  cross  the  tracks  in  a  diagonal  direction 
at  a  point  where  there  is  no  regular  street 
crossing  and  where  foot  passengers  cannot  law- 
fully go,  is  guilty  of  gross  negligence,  and  there 
can  be  no  recovery  for  his  death  unless  It-  was 
wilfully  or  wantonly  caused  by  the  defendant, 
or  unless  the  defendant  is  chargeable  with  such 
gross  negligence  as  evidences  wilfulness. 
Blanchard  v.  Lake  Shore  &  H.  S.  R.  Co.  126  III. 
416,   18  N.  E.  799. 

The  fact  that  a  railroad  company  was  run- 
ning Its  train  within  a  city  at  a  speed  prohibited 
by  ordinance  will  not  relieve  a  trespasser  from 
the  exercise  of  ordinary  care  for  his  personal 
safety,  and  the  speed  of  the  train  will  not,  of 
Itself,  furnish  a  sufficient  reason  for  holding 
that  the  injury  was  wilful  or  wanton.     Ibid. 

Those  who  travel  upon  railroad  tracks  as 
highways  are  guilty  of  gross  negligence,  and 
the  railroad  company  is  only  responsible  for  wil- 
ful or  wanton  injuries  to  them,  or  for  Injuries 
resulting  from  a  degree  of  negligence  equivalent 
thereto.  Roden  v.  Chicago  &  O.  T.  R.  Co.  133 
111.  72,  24  N.  E.  425,  Affirming  30  III.  App. 
354.  There  was  no  evidence  in  this  case  that 
the  person  Injured  was  observed  by  those  in 
charge  of  the  engine  that  struck  him  before  he 
struck,  or  that,  if  he  had  been,  the  engine 
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could  have  been  stopped  by  any  management, 
however  skilful,  before  he  was  struck. 
Iowa. 

There  is  apparently  an  irreconcilable  conflict 
in  the  Iowa  cases  as  to  the  application  of  the 
doctrine  of  "last  clear  chance"  in  cases  where 
the  danger  was  not  actually  discovered.  In 
Morris  v.  Chicago,  B.  ft  Q.  R.  Co.  45  Iowa,  29 ; 
Romick  V.  Chicago,  R.  I.  &  P.  R.  Co.  62  Iowa, 
167,  17  N.  W.  458;  Goodrich  v.  Burlington,  C. 
R.  &  N.  R.  Co.  103  Iowa,  412,  72  N.  W.  653: 
and  Neet  v.  Burlington,  C.  R.  &  N.  R.  Co.  106 
Iowa,  248,  76  N.  W.  677. — the  doctrine  is  ap- 
plied so  as  to  hold  the  defendant  liable  notwith- 
standing the  plaintiff's  negligence.  If  his  peril- 
ous position  was  actually  discovered ;  but  these 
decisions  did  not  expressly,  nor  by  necessary 
implication,  limit  the  doctrine  to  such  cases. 

In  Wooster  v.  Chicago,  M.  &  St.  P.  R.  Co.  74 
Iowa,  593,  38  N.  W.  425,  it  is  held  that  the  neg- 
ligence of  a  person  in  diiving  cattle  upon  a 
railroad  crossing  without  looking  or  listening 
for  a  train  will  not  prevent  recovery  for  the 
killing  of  the  cattle  by  a  tratn,  where  the  com- 
pany's employees  could,  by  the  use  of  ordinary 
care  and  prudence,  have  avoided  the  danger 
after  the  Injury  was,  or  should  have  been,  dis- 
covered. 

But  in  O'Keefe  v.  Chicago,  R.  I.  &  P.  R.  Co. 
32  Iowa,  467,  which  was  an  action  to  recover 
for  Injuries  to  a  drunken  man,  who,  while  lying 
upon  the  track,  was  struck  by  a  train,  it  was 
held  error  to  modify  a  requested  instruction  of 
the  defendant  that,  in  view  of  the  plaintilT's 
own  negligence,  the  jury  must  find  for  the  de- 
fendant unless  the  latter,  or  its  agent,  had 
knowledge  that  he  was  lying  on  the  track,  in 
time  to  prevent  the  accident,  by  adding  the 
words,  "or  could  have  known  with  the  exercise 
of  ordinary  caution."  The  court  said  the  modi- 
fication complained  of  Ignored  the  doctrine  of 
contributory  negligence,  and  substantially  told 
the  jury  that  the  plaintiff  might  recover  with- 
out regard  to  its  negligence  If  the  defendant 
could  have  prevented  the  Injury  by  the  exercise 
of  ordinary  caution.  Possibly  this  case  might  be 
reconciled  with  the  preceding  case  upon  the  the- 
ory that  In  this  case  the  negligence  must  be 
regarded  as  continuing  up  to  the  time  the 
trespasser  was  struck,  while  In  the  former  case, 
it  must  have  been  held  that  the  negligence  of 
the  plaintiff  ceased  at  some  time  before  the  neg- 
ligence of  the  defendant. 

In  Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.  68 
Iowa,  602,  27  N.  W.  776,  a  boy  while  on  a  rail- 
road track  obtside  the  limits  of  any  crossing 
was  killed  by  a  train.  The  court  held  that  he 
was  a  trespasser,  and,  being  a  trespasser  and 
»ui  juris,  was  guilty  of  contributory  negligence. 
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noon  hour  of  a  bright,  clear,  summer  day, 
with  nothing  to  obartruct  his  view  of  the 
track  or  the  train  or  engross  or  stupefy  his 
senses,  compelled  to  act  oy  no  sudden  emer- 
gency or  danger,  without  mistake  or  misap- 
prehension as  to  the  speed  of  the  train,  de- 
liberaJtely  wralked  upon  a  railroad  croissing 
within  a  railrcKui  yard,  over  which  he  knew 
tarains  and  shifting  engines  were  frequently 
parsing,  stepping  almost  dir<eotly  in  fmat 
of  the  train  by  which  he  was  struck.  Tb/« 
plaintiff  was  forty-three  years  of  age,  in  full 
possession  of  his  faculties.  There  is  no  evi- 
dence that  he  was  either  drunk  or  crazy. 
He  took  no  precautions,  as  he  was  legally 
bound  to  do,  to  avoid  the  danger  which  he 
knew  might  arise  upon  the  crossing  at  any 
moment.  He  testified  that  he  did  not  make 
any  effort  to  CLscertain  if  the  train  was  com- 
ing, and  did  not  think  it  was.     He  neither 


stopped,  looked,  or  listened,  nor  thought  of 
the  aanger.  If  any  of  these  acts  would  have 
furnished  evidence  of  care,  he  did  none  of 
them.  There  is  no  other  evidence  from 
whi<^  oare  could  be  inferred.  He  not  only 
did  nothing  to  protect  himself,  but  wasi  in 
fact  acting  without  attention  to  his  situa- 
tion. He  was  thoughtless  and  careless  when 
his  duty  to  the  luilroad,  as  well  as  to  him- 
[  »>elf,  required  him  to  be  thoughtful  and  care- 
I  iul.  It  was  said  in  Smith  y.  Boston  d  M.  R. 
Co.  70  N.  H.  63,  47  Atl.  290:  "It  certainly 
must  be  bb  a>ppare(nt  >to  jurymen,  as  to  mem- 
bers of  the  court,  that  a  person  of  average 
prudence  will,  under  most  circumstances, 
look  or  listen  for  a  train  when  about  to  pass 
over  a  grade  crossing."  In  the  absence  of 
such  evidence  of  care,  and  of  any  otiier  evi- 
dence tending  to  dhow  care,  it  is  dear  there 
is  nothing  for  the  jury  on  the  question  of 


The  court  then  said :  "We  have,  then,  the  cabe 
of  a  person  who  has  sustained  Injury  while  tres- 
passing upon  another's  premises,  and  who  In  so 
doing  carelessly  exposed  himself  to  danger  of 
the  very  injury  which  be  sustained.  Tiie  case 
is  clearly  one  of  contributory  negligence,  and  no 
recovery  can  be  allowed,  notwithstanding  the 
defendant's  negligence,  if  any,  unless  its  em- 
ployees  in  control  of  the  train  were  guilty  of 
negligence  after  they  became  aware  of  the  de- 
ceased's exposure.  It  was  their  duty,  of  course, 
upon  discovering  the  deceased  upon  or  near 
their  track,  to  give  warning  and  stop  the  train 
as  sooD  as  possible ;  and  if  the  train  might  have 
been  stopped  after  such  discovery,  the  defendant 
doabtless  was  liable."  The  al>ove  quotation 
seems  to  imply  that,  even  if  the  company  owed 
the  duty  of  keeping  a  lookout  for  trespassers, 
the  omission  of  that  duty  would  not  have  sup- 
ported a  recovery  in  view  of  the  contributory 
negligence  of  the  boy  in  going  upon  the  track. 
It  is  doubtful,  however,  whether  the  court  really 
meant  to  so  hold,  since  in  a  sul>sequent  portion 
of  the  opinion  it  takes  up  the  contention  of  the 
plaintiff's  counsel  that  the  boy  might  and 
should  have  been  discovered  sooner,  and  dis- 
posed of  it  on  the  ground  that  the  engineer  was 
not  bound  to  watch  out  for  trespassers  on  the 
track.  (It  is  so  held,  also,  in  Thomas  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Iowa)  86  N.  W.  259.) 
Under  the  latter  holding,  there  was  no  oppor- 
tunity or  occasion  for  the  application  of  the 
doctrine  of  "last  clear  chance,"  since  the  defend- 
ant having  been  guilty  of  no  breach  of  duty, 
there  could  be  no  recovery,  even  if  the  plaintiff 
had  not  been  negligent,  and  there  was  there- 
fore no  occasion  for  clearing  the  doctrine  of 
contributory  negligence  oat  of  the  way.  It  will 
be  observed  that  in  Thomas  v.  CHiicago,  M.  & 
St.  P.  R.  Co.  103  Iowa,  649,  29  L.  R.  A.  899, 
72  N.  W.  783,  the  court  held,  without  reference 
to  the  question  whether  negligence  was  imput- 
able to  the  child,  that  a  railroad  company  owes 
no  duty  to  a  child  trespassing  upon  the  track 
until  its  employees  actually  see  him  in  a  place 
of  danger,  and  that  they  are  not  bound  to  keep 
a  lookout  for  trespassers,  and  are  not  negligent 
in  falling  to  discover  them.  They  are,  however, 
bound  to  exercise  ordinary  care  to  discover  the 
presence  of,  and  avoid  injuring,  such  persons  as 
are  present  on  the  track  by  the  license  or  Invi- 
tation, express  or  implied,  of  the  company.  The 
decision  in  the  latter  case  as  to  the  duty  to  dis- 
cover the  licensees  would  have  created  an  oc- 
casion for  the  application  of  the  doctrine  of 
"last  clear  chance"  but  for  the  fact  that  the 
child  was  non  sui  juris,  and  it  does  not  appear 
that  its  parents  were  chargeable  with  any  negli- 
gence imputable  to  it.  Assuming,  however, 
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that  Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.  was 
decided  on  the  ground  of  contributory  negli- 
gence, It  is  still  doubtful  whether  there  was  any 
occasion  for  the  application  of  the  doctrine  of 
"last  clear  chance,"  or,  if  so,  whether  it  would 
not  have  worked  unfavorably  to  the  plaintiff, 
since  there  is  nothing  to  show  that  the  negli- 
gence of  the  boy  in  remaining  on  the  track  did 
not  continue  until  the  very  instant  he  was 
struck,  and,  if  so,  he  would  himself  have  had 
the  last  clear  chance  to  avoid  the  accident  if 
he  had  exercised  due  care. 
Kansas. 

In  Kansas  the  rule  is  declared  to  be  that  if 
the  negligence  of  the  defendant  is  the  direct 
and  immediate  cause  of  an  injury,  and  that  of 
the  plaintiff  is  only  the  remote  cause,  the  plain- 
tiff may  recover  notwithstanding  his  own  negli- 
gence. Union  P.  R.  Co.  v.  Rollins,  5  Kan.  167 ; 
Sawyer  v.  Sauer,  10  Kan.  466 ;  Pacific  R.  Co.  v. 
Uouts,  12  Kan.  828.  It  would  not  seem  to 
make  any  difference  in  the  application  of  the 
principle  so  stated,  whether  the  negligence  of 
the  defendant  consisted  of  the  failure  to  dis- 
cover plaintiff  after  his  negligence  had  super- 
v«ied,  0/  in  the  failure  to  use  due  care  to  avert 
the  accident  after  the  t>eril  was  discovered.  In 
Union  P.  R.  Co.  v.  Rollins,  5  Kan.  167,  the  court 
held  that  the  owner  of  stock  killed  while  tres- 
passing upon  the  railroad  track  could  only  re- 
cover for  injuries  done  to  the  ^tock  through 
gross  and  wanton  negligence  on  the  part  of  the 
company ;  but  this  decision  is  upon  the  ground 
that  In  Kansas,  where  the  common-law  rule  ob- 
tains, the  railroad  company  is  only  bound  to  ex- 
ercise slight  care  to  avoid  Injuring  animals  tres- 
passing on  the  track,  and,  therefore,  is  liable 
only  for  gross  negligence.  In  this  case,  there- 
fore, the  company  would  only  be  liable  in  case 
of  gross  negligence,  even  if  the  doctrine  of  con- 
tributory negligence  were  altogether  repudiated. 

In  Tennis  v.  Inter-State  Consol.  Rapid 
Transit  R.  Co.  45  K^.  503.  25  Pac.  870.  It 
was  held  that  a  railroad  company  is  not  liable 
for  an  injury  to  a  trespasser  from  the  movement 
or  operation  of  Its  cars,  unless  it  is  proved  by 
affirmative  evidence  that  the  injuries  resulted 
from  culpable  negligence  after  the  deceased  was 
noticed  upon  the  track :  but  this  decision  also 
is  upon  the  ground  that  the  company's  duty 
does  not  commence  until  after  discovery  of  the 
peril. 
Kentnclcy. 

With  the  exception  of  Paducah  &  M.  R.  Co. 
V.  Iloehl,  12  Bosh,  41,  in  which  It  was  held  that 
the  negligence  of  a  girl  at  a  railroad  crossing 
would  prevent  a  recovery  unless  those  in  charge 
of  the  train,  after  discovering  her  upon  the 
track,  could,  by  the  exercise  of  proper  care  and 
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the  plaintiff's  care.  In  this  case  the  plain- 
tiff fails  because,  being  bound  to  prove  hia 
own  care,  he  presents  no  evidence  tending  to 
prove  the  issue.  The  question  is  not  t«2cea 
from  the  jury  because,  as  is  sometimes  said, 
in  the  state  of  the  proof  the  question  of  neg- 
ligence is  for  the  court;  but  it  is  not  sub- 
mitted to  them  because,  upon  the  evidence, 
there  is  no  disputed  question  of  faxst  to  be  de- 
teruiined.  The  plaintiff,  having  offered  no 
evidence  tending  to  prove  has  exercise  ol 
caifi,  wajs  properly  nonsuited,  unless  a  spe- 
cial rule  exists  in  this  state  for  the  trial 
of  crossing  cases,  relieving  the  plaintiff  from 
the  obligation  which  exists  in  all  otber  ac- 
tions for  negligence.  It  is  claimed  that  un- 
der the  law  in  this  state  ''a  case  cannot  be 
discovered,  short  of  deliberate  suicide,  where 
it  is  not  open  to  a  jury  to  find,  in  a  level- 
crossing  accident,  tliat  the  plaintiff  was  in 


the  exercise  of  due  care;"  meaning,  as  we 
understand  the  claim,  that  in  a  erossinff  case 
the  question  of  the  plaintiff's  care  is  always 
submitted  to  the  jury,  regardless  of  the  char- 
acter of  the  evidence.  While  the  cases  have 
differed,  as  they  necessarily  must,  in  the  evi- 
dence presented,  no  ease  has  been  submitted 
to  the  jury  without  evidence  of  facts  from 
which  it  was  considered  oare  might  reason- 
ably be  found.  If  there  be  any  in  which  thiB 
conclusion  may  properly  be  subject  to  criti- 
cism, tliere  is  none  m  which  it  has  been  sug- 
gested that  the  jury  were  authorized  to  find 
care  without  evidence.  In  State  v.  Manchester 
ds  L.  R.  Co,  52  N.  H.  528,  the  traveler  drove 
upon  the  track  without  looking  for  the  train, 
but  there  w^as  eandeace  tending  toprovethiit 
he  iinderstood  before  starting  fortheorossing 
that  the  train  by  which  he  was  injured  had 
already  passed.     The  reasonableness  of  this 


diligence,  have  avoided  the  Injury,  the  courts 
in  Kentucky  consIsteDtly  apply  the  doctrine  of 
"last  clear  chance/*  although  the  peril  wag  not 
actually  discovered,  but  might  have  been,  if  the 
necessary  condition  of  a  breach  of  duty  on  de- 
fendant's part,  Intervening  between  the  plain- 
tifTs  negligence  and  the  accident,  was  present ; 
and  it  may  be  that  in  that  case  the  negligence 
was  regarded  as  continuing  up  to  the  instant 
■he  was  struck.  In  which  case  the  doctrine,  even 
if  applied,  would  not  have  entitled  her  to  re- 
cover. 

Becker  v.  i^w::*S7lIle  &  N.  R.  Co.  22  Ky.  L. 
Rep.  1893,  53  L.  R.  A.  267,  61  S.  W.  997,  quotes 
w^lth  approval  the  statement  of  a  text  writer 
that  "it  is  clear  that  the  frequent  statements 
that  contributory  negligence  Is  an  absolute  bar 
to  recovery,  except  where  the  defendant's  con- 
duct has  been  'reckless,'  *wllful'  or  'wanton,'  or 
even  grossly  negligent,  are  not  sound.  No 
•>aurts  have  In  actual  practice  adhered  to  this 
Inmginary  rule.  It  has  been  explicitly  over- 
ruled, and.  Indeed,  It  has  been  explained  away 
or  disavowed,  by  courts  which  had  previously 
stated  it.'' 

In  Louisville  &  N.  R.  Co.  v.  Earl,  94  Ky.  374, 
22  S.  W.  607,  It  was  held  that  a  railroad  com- 
pany was  liable  for  the  killing  of  a  brakeman 
notwithstanding  his  own  negligence,  if  the  fire- 
man In  charge  of  the  engine  could,  by  reason- 
able diligence,  have  discovered  his  danger,  and 
by  the  use  of  reasonable  diligence,  have  averted 
the  injury.  This  case  seems  clearly  to  Involve 
the  application  of  the  doctrine  of  "last  clear 
chance."  It  is  distinguishable  from  other 
Kentucky  cases  In  which  It  is  held  that  the  neg- 
ligence of  the  person  Injured  was  a  bar  to  re- 
covery unless  his  perilous  position  was  discov- 
ered in  time  to  have  prevented  the  accident,  by 
the  fact  that  in  this  case  there  was  a  pre-ex- 
isting duty  on  the  part  of  the  fireman  which  In- 
tervened between  the  negligence  of  the  brake- 
man  and  the  accident,  while  In  the  other  cases 
It  was  held  that  there  was  no  such  duty.  In 
those  cases,  therefore,  a  necessary  condition  of 
the  doctrine  was  lacking. 

The  negligence  of  a  person  struck  by  a  train 
at  a  railroad  crossing  will  not  prevent  recovery 
where,  after  he  had  placed  himself  in  a  place 
of  perl!,  those  in  charge  of  the  train  could  have 
seen  his  danger  and  have  prevented  the  Injury 
by  the  exercise  of  ordinary  care.  Pittsburg,  C. 
C.  &  St.  L.  R,  Co.  V.  Lewis,  18  Ky.  L.  Rep.  957, 
38  S.  W.  482 ;  Crowley  v.  Louisville  &  N.  R.  Co. 
21  Ky.  L.  Rep.  1434,  55  8.  W.  484. 

So,  also,  the  negligence  of  a  person  crossing 
a  street  railway  track  will  not  prevent  recovery 
for  Injuries  from  being  struck  by  a  car  where 
the  employees  of  the  company  discovered,  or 
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could  have  discovered,  her  danger,  and  failed 
to  use  reasonable  efforts  to  avoid  injuring  her. 
Owensboro  City  R.  Co.  v.  Hill,  21  Ky.  L.  Rep. 
1638,  56  S.  W.  21. 

In  Flynn  v.  Louisville  R.  Co.  23  Ky.  L.  Rep. 
57,  62  S.  W.  490,  which  was  an  action  by  the 
driver  of  a  fire  wagon  to  recover  against  a  street 
railway  company  for  Injuries  sustained  in  a 
collision  between  the  wagon  and  a  car,  ths 
court  upheld  an  Instruction  that,  although  ths 
plaintiff  was  guilty  of  contributory  negligence, 
yet  he  could  recover  if  after  he  was  In  peril 
from  the  car  those  in  charge  of  it  could  have 
seen  his  danger  and  have  prevented  his  Injury 
by  the  exercise  of  ordinary  care.  The  contribu- 
tory negligence  charged  against  the  plaintiff 
in  this  case  was  the  speed  with  which  he  was 
driving  the  wagon. 

It  will  be  observed  that  in  the  three  cases  last 
cited,  the  Injury  happened  at  a  place  where  it 
was  the  duty  of  the  company  to  keep  a  lookout, 
and  therefore  the  necessary  requisites  of  a  duty 
and  breach  of  duty  on  defendant's  part  were 
present.  The  doctrine  cannot  be  relied  upon  in 
Kentucky  to  charge  a  railroad  company  with 
liability  for  Injuries  to  a  negligent  trespasser 
upon  a  railroad  track  at  a  point  not  frequented 
by  the  public,  because  In  that  state  the  company 
owes  no  duty  to  keep  a  lookout  for  trespassers 
except  at  the  points  referred  to,  and  there  Is 
therefore  no  occasion  or  <^portunlty  for  the 
application  of  the  doctrine,  since,  even  if  the 
doctrine  of  contributory  negligence  were  re- 
pudiated altogether,  there  would  be  no  basis 
for  holding  the  defendant  liable ;  thus : 

Employees  in  charge  of  a  train  are  not  bound 
to  keep  a  lookout  for  trespassers,  their  only 
duty  being  to  use  all  reasonable  care  to  avoid 
nn  Injury  to  them  after  becoming  aware  of  their 
danger.  Eastern  Kentucky  R.  Co.  v.  Powell, 
17  ky.  L.  Rep.  1051,  33  S.  W.  629. 

A  railroad  company  is  not  liable  for  the  death 
of  a  trespasser  who  was  struck  by  a  train,  un- 
less those  In  charge  of  the  train  after  discov- 
ering his  condition  and  danger  could,  by  the 
exercise  of  proper  care,  have  avoided  the  injury. 
I^uisvlile  &  N.  R,  Co.  v.  Howard,  82  Ky.  212. 
This  is  upon  the  ground  that  the  company  owed 
no  duty  to  keep  a  lookout  for  the  trespasser. 

An  adult  who  enters  upon  the  track  of  a  rail- 
road company  without  right  does  so  at  his  peril, 
and  In  case  of  injury  cannot  recover  unless  It 
was  wantonly  Inflicted  after  the  danger  was  dis- 
covered. The  duty  of  the  company  to  such  a 
trespa.sser  is  merely  negative.  It  must  not, 
when  It  knows  of  the  peril,  act  maliciously  or 
with  a  desregard  of  obvious  consequencea  It 
is  not  required  to  use  care  to  anticipate  and 
discover  the  peril  of  such  a  person,  but  only 
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belief,  and  his  suction  thereunder,  under  all 
tihe  circumstances,  left  <a  question  for  the 

i'ury.  In  Huntress  v.  Boston  d  M,  K.  Oo.  tt6 
7.  H.  185,  34  Atl.  154 ;  Lyman  v.  Boston  d 
if.  R.  Co.  60  N.  H.  200,  11  L.  R.  A.  364,  20 
Atl.  976;  Evans  v.  Concord  R.  Corp.  66  N.  H. 
194,  21  Atl.  105;  Davis  v.  Concord  d  M.  R. 
Co.  68  N.  H.  247,  44  Atl.  388;  and  Smith  v. 
Boston  d  M.  R.  Co.  70  N.  H.  63,  47  Atl.  290, 
the  traveler  was  killed,  and  there  "wtas  no  di- 
rect evidence  of  his  oonduot.  In  all  these 
oases  there  was  evidence  upon  which  it  was 
couiiidered  not  unreasonable  to  infer  the 
exercise  of  care,  and  that  the  traveler  looked 
and  listened.  In  Nutter  v.- Boston  d  M.  R. 
Co.  60  N.  H.  483,  tlie  party  injured  heard 
the  approaching  train,  wlm^h  was  coming  at 
an  unlawful  speed.  The  fact  of  his  presumed 
reliance  upon  the  defendants'  knowledge  of 
the  speed  law  and  obedience  to  it  furnished 


evidence  upon  the  question  whether  his  want 
of  vigilance  in  not  observing  the  approaching 
train  (t.  e.  his  failure  to  look  for  and  see  the 
train)  constituted  want  of  oare,  and  author- 
ized the  aubmdssion  of  the  question  to  the 
jury.  In  Folsom  v.  Concord  d  M.  R.  ^o.  68 
N.  H.  454,  38  Atl.  209,  the  plaintiff,  without 
fault  on  his  part,  suddenly  found  himself  in 
a  dangerous  position,  whatever  course  he 
might  pursue.  Compelled  to  act  at  once,  his 
error  of  judgment  was  not  conclusive  evi- 
dence of  negligence.  In  <me  sense,  the  doc- 
trine of  Huntress  v.  Boston  d  M.  R.  Co.'  66 
N.  H.  185,  34  Atl.  154,  that,  in  the  absence 
of  all  evidence  as  to  the  fact^  the  exercise  of 
care  may  )^e  inferred  from  the  instinct  of 
self-preservation,  may  be  said  to  be  peculiar 
to  crossing  cases,  as  it  has  not  been  presented 
in  any  otner  class  of  cases.  This  rule  has 
no  application  in  the  present  case,  where  all 


to  do  BO  after  the  discovery  of  the  danger.  Ken- 
tucky C.  R.  Co.  V.  Gastineau,  83  Ky.  119. 

The  duty  that  a  railroad  company  o<we8  to 
one  who  is  a  trespasser  upon  Its  track  Is  to  use 
reasonable  diligence  to  avoid  Injuring  him  after 
his  peril  l8  discovered.  It  Is  not  the  duty  of 
those  in  charge  of  a  train  to  keep  a  lookout  for 
trespassers.  This  rule  has  reference  to  tres- 
passers at  places  not  frequented  by  the  public 
either  by  right  or  permission,  express  or  im- 
plied. Louisville  &  N.  R.  Co.  v.  Vlttltoe,  19 
Ky.  L.  Rep.  612,  41  S.  W.  269.  In  this  case  a 
boy  twelve  years  of  age  was  killed  by  a  train 
while  trespassing  on  the  track.  It  was  held 
that  a  peremptory  instruction  should  hav.e  been 
given  for  defendant,  It  appearing  that  the  en- 
gineer did  not  see  him,  although  there  was  some 
evidence  tending  to  show  that  he  might  have 
seen  him  in  time  to  have  avoided  the  accident. 
This  decision  also  seems  to  be  entirely  on  the 
ground  that  there  was  no  omission  of  duty  on 
the  part  of  the  defendant,  and  there  Is  no  allu- 
sion to  contributory  negligence.  It  was  held 
that  a  trespasser  upon  the  track  could  not  com- 
plain of  the  omission  of  the  duty  to  blow  the 
whistle  or  ring  the  bell  when  approaching  the 
crossing,  though  if  that  duty  had  been  per- 
formed, the  accident  might  have  been  avoided. 

In  Greshem  v.  Louisville  &  N.  R.  Co.  15  Ky. 
L.  Rep.  599,  24  S.  W.  869,  a  railroad  company 
was  exonerated  from  liability  for  killing  a  boy 
who  caught  his  foot  In  the  rail  as  he  attempted 
to  run  across  the  track  at  a  point  some  distance 
from  the  crossing  and  was  run  over  by  the 
train,  notwithstanding  that  If  the  train  had 
stopped  at  the  crossing,  as  required  by  statute, 
the  accident  would  not  have  happened.  The  de- 
cision was  on  the  ground  that  the  requirement 
was  for  the  better  regulation  and  safety  of 
trains  at  crossings,  and  not  for  the  protection 
of  trespassers  on  the  track. 

In  Chesapeake  &  O.  R.  Co.  v.  Keel  in,  22  Ky. 
L.  Rep.  1942,  62  S.  W.  261,  however,  the  court, 
after  holding  that  It  is  the  duty  of  a  railroad 
company  to  keep  a  lookout  along  Its  tracks  in 
cities  where  perpons  are  likely  to  be  found  tres- 
passing, and  to  give  the  usual  and  customary 
signals  to  warn  them  of  the  approach  of  a  train, 
held  that  the  fact  that  the  deceased  was  shown 
to  have  been  a  trespasser  on  the  track,  and  thus 
contributed  to  his  own  death,  ought  not  to  pre- 
clude a  recoveiT  If  his  presence  might,  by  the 
exercise  of  ordinary  care,  have  been  discovered 
In  time  to  avoid  the  accident.  This  case  Is 
clearly  distinguishable  from  those  Jnst  cited  by 
reason  of  the  difference  In  the  respective  local- 
ities where  the  accidents  occurred.  In  this  case 
it  occurred  at  a  point  frequented  by  the  public, 
and  at  which  the  company  therefore  was  bound 
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to  keep  a  lookout.  Consequently  the  requisite 
condition  of  a  duty  upon  the  part  of  the  com- 
pany was  supplied  In  this  case. 

While  the  existence  of  a  duty  on  the  part  of 
the  defendant  to  discover  the  danger  clearly 
appears  In  Louisville  &  N.  R.  Co.  v.  Earl,  94 
Ky.  S74,  22  S.  W.  607;  Pittsburg,  C.  C.  &  8t,  U 
R.  Co.  V.  Lewis,  18  Ky.  L.  Rep.  957,  38  S.  W. 
482;  Owensboro  City  R.  Co.  v.  Hill,  21  Ky.  L. 
Rep.  1638.  56  S.  W.  21,  and  Crowley  v.  Louis- 
ville &  N.  R.  Co.  21  Ky.  L.  Rep.  1434,  55  S.  W. 
434,  supra,  the  other  condition  essential  to  the 
application  of  the  doctrine  favorably  to  the 
person  injured,  v^.,  the  cessation  of  hia  negli- 
gence before  the  defendant's  negligence,  does 
not  so  clearly  appear.  In  the  first  case,  however, 
the  court  was  of  the  opinion  that  the  brake- 
man  who  was  Injured  was  not.  In  fact,  guilty  of 
negligence  at  all,  and  the  decision  was  made 
simply  in  upholding  an  Instruction  as  to  the  de- 
fendant's liability  upon  the  hypothesis  that  the 
brakeman  was  himself  negligent.  In  the  other 
cases  there  Is  nothing  to  show  that  the  person 
Injured  could  not,  by  the  exercise  of  due  care, 
have  escaped  from  his  perilous  position  the  In- 
stant before  he  was  struck,  and  It  Is  therefore 
not  apparent  in  those  cases  why  his  negligence 
should  not  have  been  regarded  as  continuing. 
The  effect  of  the  continuing  negligence  of  the 
person  Injured  Is  not  referred  to  in  any  of  these 
cases :  but  whether  the  decisions  In  these  cases 
may  be  sustained  in  view  of  the  point  last  re- 
ferred to,  it  Is  clear  that  the  courts  in  Kentucky 
are  committed  to  the  doctrine  that  the  negli- 
gence of  the  person  injured  will  not  prevent  a 
recovery  If  the  injury  could  have  been  averted 
by  the  exercise  of  reasonable  care  by  the  defend- 
ant after  plaintiff's  negligence  had  supervened, 
whether  the  failure  to  exercise  due  care  con- 
sisted of  the  failure  to  use  proper  dlligeoice  to 
discover  the  danger,  or  to  use  proper  diligence 
to  avert  the  accident  after  the  danger  was  dis- 
covered. 

Louisville  &  N.  R.  Co.  v.  Hocker,  23  Kj.  L. 
Rep.  1274,  64  8.  W.  638,  was  an  action  by  plain- 
tiff to  recover  for  injuries  sustained  while,  for 
his  own  purposes,  he  was  standing  between  two 
box  cars  on  a  switch  in  a  switch  yard,  and  was 
injured  by  the  cars  being  pushed  together.  The 
court  held  that  a  railroad  company  Is  under  no 
obligation.  In  moving  Its  engines  and  cars  in  its 
own  switchyard,  to  take  special  precautions  or 
give  special  warnings  to  avoid  injuring  any  un- 
authorized person  who  may,  for  his  ewn  con- 
venience, go  therein,  until  the  presence  of  such 
person  in  a  situation  of  danger  has  tieen  discov- 
ered. The  court  further  said,  however,  even  If 
it  be  admitted  that  there  was  negligence  on  the 
part  of  the  employees  of  the  company  in  running 
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tiie  facU  appear  in  evidence.  In  Smith  ▼. 
Boston  d  M.  R.  Co.,  Davis  v.  Concord  d  M, 
R.  Co.,  and  State  y.  Manchester  d  L.  R,  Co. 
exceptions  to  the  refusal  to  instruct  the  jury, 
M  maUer  of  law,  in  substance,  that  it  is  the 
duty  oif  everyone  approaching  along  a  high- 
way to  the  croissing  of  a  stoun  railroad  to 
listen  and  look  both  ways  along  the  railroad 
before  going  upon  it,  and  tha>t  the  failure  of 
the  traveler  to  look  and  listen  was  negli- 
gence precluding  his  recovery,  were  over- 
ruled, full  general  instructions  upon  the  sub- 
ject having  been  given.  The  refusal  to  de- 
clare certain  acts  or  omissions  negligence  un- 
der all  circumstances  was  an  application  of 
the  law  of  negligence  generally  to  this  class 
of  cases.  Richer  v.  Hall,  69  N.  li.  592,  595, 
46  Atl.  550;  Dasa  v.  Concord  Street  R.  Co, 
70  N.  H.  170,  46  Atl.  1056.  As  said  by  the 
Supreme  Court  of  the  United  States  of  a 


similar  request,  such  an  instruction  "states 
the  duty  o^  pei'sons  appi-oaching  a  railroad 
with  wagons  aatd  teams  in  a  more  absolube 
and  unqualified  form  than  we  think  aaiuis- 
sible.  It  states  such  duty  with  t^e  rigidity 
of  a  statute,  making  no  allowance  for  modi- 
fying circumstances  or  for  accidental  diver- 
sion of  the  attention,  'to  which  the  most 
prudent  and  careful  are  sometimes  subject; 
and  assuming,  in  effect,  that  the  duty  of 
avoiding  collision  lies  wholly,  or  nearly  so, 
on  one  side."  Continental  Improvement  Co. 
V.  Stead,  05  U.  S.  161,  168,  24  L.  ed.  403, 
407;  Baltimore  d  0.  R.  Co.  v.  Griffith,  159 
U.  S.  603,  40  L.  ed.  274,  16  Sup.  Ct.  Rep. 
105;  Texas  d  P.  R.  Co.  v.  Cody,  166  U.  S. 
606,  41  L.  ed.  1132,  17  Sup.  Ct.  Rep.  703. 
But  iit  has  not  been  suggested  that,  in  a  case 
presenting  no  reason  or  excuse  for  failure  to 
exercise  such  precautions, — in  other  words. 


cars  apon  the  switch,  the  contributory  n^Il- 
gence  of  the  plaintiff  was  so  great  as  to  preclude 
a  recovery.  In  this  case,  however.  It  is  clear 
that  the  plaintiff  was  continuously  negligent  up 
to  the  very  instant  of  the  accident. 
liOialiilAiia. 

The  Louisiana  supreme  court,  In  Kramer  v. 
New  Orleans  City  &  Lake  R.  Co.  51  La.  Ann. 
1689,  26  So.  411,  approved  of  the  doctrine  that 
contributory  negligence  of  the  grossest  kind  on 
the  part  of  plaintiff  will  not  defeat  his  recov- 
ery if  there  has  been  a  plain  di  regard  of  that 
ordinary  care  on  the  part  of  defendant  that,  if 
exerted,  would  have  averted  the  accident,  but 
held  that  It  did  not  apply  to  the  case  at  bar 
because  there  was  no  breach  of  duty  on  the  de- 
fendant's part. 

McOulre  v.  Vicksburg,  S.  &  P.  R.  Co.  46  La. 
Ann.  1543,  16  So.  457,  held  a  railroad  company 
liable  for  injuries  to  a  drunken  trespasser  upon 
the  track,  notwithstanding  that  he  was  not  ac- 
tually seen  in  time  to  have  prevented  the  injury. 
The  decision  is  upon  the  ground  that  the  defend- 
ant, by  the  exercise  of  due  care,  would  have  seen 
the  deceased  in  time  to  have  prevented  the  acci- 
dent. In  this  case  It  would  seem,  although  the 
fact  is  not  especially  emphasized,  that  the  de- 
ceased was  lying  on  the  track  helpless  for  some 
time  before  he  was  struck. 

Where  trainmen  in  charge  of  a  train  back  it 
down  oppotite  a  danger  point  In  the  street  of 
a  city,  without  precautions  of  any  kind  to  sig- 
nal its  approach,  or  to  warn  or  protect  citizens, 
at  the  precise  moment  a  passenger  train  is  mov- 
ing in  the  other  direction  on  a  parallel  track, 
and  in  doing  so  it  strikes  and  kills  a  person 
upon  the  open  space  between  the  two  lines  of 
track,  the  company  is  responsible,  though  the 
deceased  may  have  contributed  to  some  extent 
by  Imprudently  backing,  in  a  moment  of  for- 
getfulness,  into  the  open  space  taken  up  by  the 
overlapping  of  cars  outside  the  rails.  Lampkin 
T.  McCormick,  106  La.  418,  20  So.  952. 

To  render  a  railroad  company  liable  to' a  tres- 
passer on  the  track,  it  mnst  be  guilty  of  very 
gross  negligence  amounting  to  malice, — espe- 
cially where  the  Injured  party  has  a  safer  mode 
of  travel  by  public  highway.  Schexnaydre  v. 
Texas  &  P.  R.  Co.  46  La.  Ann.  248,  14  So.  513. 

The  last  two  cases  are  perhaps  reconcilable 
on  the  theory  that  in  the  latter  the  negligence 
of  the  plaintiff  was  continuing,  while  In  the  for- 
mer it  was  not.  Louisiana,  therefore,  seems  to 
apply  the  doctrine  to  any  omission  of  duty  on 
the  part  of  the  defendant  intervening  between 
the  plaintiff's  negligence  and  the  accident  If 
the  accident  could  have  been  averted  by  the  per- 
formance of  that  duty,  whether  It  consisted  in 
the  obligation  to  take  precautions  to  discover 
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a  person's  peril,   or  to  avert  the  accident,   if 
possible,  after  the  discovery  of  the  peril. 
Maine. 

Where  the  negligent  acts  of  the  parties  are 
distinguished  and  Independent  of  each  other, 
the  act  of  the  plaintiff  preceding  that  of  the 
defendant,  it  is  considered  that  the  plaintiff's 
conduct  does  not  contribute  to  produce  the  In- 
Jury,  if,  notwithstanding  his  negligence,  the  in- 
jury could  have  been  avoided  by  the  use  of 
ordinary  care  by  the  defendant  at  the  time. 
This  rule  applies  usually  in  cases  where  the 
plaintiff  or  his  property  Is  In  some  position  of 
danger  from  a  threatened  contact  with  some 
agency  under  the  control  of  the  defendant,  when 
the  plaintiff  cannot,  and  the  defendant  can,  pre- 
vent an  injury.  The  principle  does  not  govern 
where  both  parties  are  contemporaneously  and 
actively  in  fault,  and  by  their  mutual  careless- 
ness an  injury  ensues  to  one  or  both  of  them ; 
or  where  the  negligent  act  of  the  defendant 
takes  place  first,  and  the  negligence  of  the  plain- 
tiff operates  as  an  Intervening  cause  between 
a  and  the  injury.  O'Brien  v.  McGlInchy,  68 
Me.  552. 

In  Atwood  V.  Bnngor,  O.  &  O.  T.  R.  Co.  91 
Me.  399,  40  Atl.  67,  the  court  held  that  the 
negligence  of  a  driver  in  stopping  his  team  so 
close  to  the  track  of  an  electric  railway  com- 
pany as  to  be  struck  by  a  car  did  not  preclude 
recovery  where  the  motorman  failed  to  give 
signals,  or  to  attempt  to  stop  the  car  as  soon 
5is  he  should  have  done  after  seeing  the  plain- 
tiff's perilous  position,  and  observing  that  he 
was  apparently  unconscious  of  the  danger.  The 
court  said :  "It  is  undoubtedly  true  that  the 
plaintiff's  prior  negligence  in  a  certain  sense 
contributed  to  produce  the  accident;  that  Is  to 
say.  If  the  plaintiff  had  not  stopped  to  talk  Id 
the  street  with  his  team  stationed  so  near  the 
track,  there  would  have  been  no  collision  and 
no  damage.  But  the  contributory  negligence  of 
the  injured  party  that  will  defeat  a  recovery 
must  have  contributed  as  a  proximate  cause  of 
the  injury/*  The  foregoing  quotation  seems  to 
assume  that  the  plaintiff's  negligence  cul- 
minated when  he  first  stopped  the  wagon  near 
the  track :  but  it  is  not  apparent  why  that  neg- 
ligence did  not  continue  up  to  the  time  the 
wagon  was  struck  by  the  car,  or  at  least  until 
the  car  was  so  close  to  it  that  it  was  no  longer 
possible  to  avoid  the  accident  by  driving  the 
wagon  away  from  the  track. 
Maryland. 

Maryland  applies  the  doctrine  to  an  omission 
of  a  duty  to  discover  the  peril,  as  well  as  to  an 
omission  of  due  care  to  avert  the  accident  after 
discovering  the  peril,  if  the  person  Injured  could 
not,  at  the  time  of  the  accident,  by  the  exercise 
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presenting  no  evidence  of  euoh  oare,  or  of 
circumet&nces  which  oould  reasonably  be 
found  to  oonfllitute  care  in  the  absence  of 
such  precaulions, — an  instruction  of  this 
sort  wcxuld  be  error.  In  the  present  case,  in 
the  entire  abseckce  of  any  facts  explaining 
or 'excusing  the  plaintiff's  failure  to  take 
these  or  any  precautions,  the  instruction  re- 
quested in  the  cojses  cited  would  be  a  correct 
statement  of  the  law  of  negligence  applied 
to  the  facts  in  proof.  Under  such  a  state- 
ment of  the  law,  but  one  verdict  could  be 
rendered. 

It  is  urged  that  the  plaintiff  relied  upon 
the  ringing  of  the  bell,  and  that  the  failure  to 
give  the  warning  signals  (of  which  there 
was  some  evideiiioe,  which  must  here  be  taken 
to  be  true)  excused  him  from  the  exercise 
of  vigilance.  Though  the  plaintiff  testified 
t^iaJt  he  did  not  look  to  see  ii  a  train  was  ap- 


proaching, because  he  expected  to  hear  the 
whistle  or  bell  if  there  was,  it  cannot  be 
claimed  tliat  he  was  consciously  «ut  the  time 
placing  any  reliance  thereon,  for  he  further 
testifies  that  he  bad  no  thought  of  a  train 
coming,  and  did  not  listen  for  the  bell.  As 
his  counsel  state  in  their  briel,  "There  was 
no  positive  etfort,  no  cooscious  'harking'  or 
'listening'  to  ascertain  if  the  train  was  com- 
ing." But,  assuming  that  it  might  be  found 
as  a  fact  that  he  did  rely  on  the  awakening 
of  his  oonAciousness  by  the  performance  of 
the  railroad's  duty  of  warning,  the  failure 
of  ^he  defendants  to  perform  Ihelr  duty  did 
not  release  him  from  his.  The  obligation  to 
use  care  was  equally  imposed  upon  each.  If 
the  defendants'  negligence  excused  the  plain- 
tiff from  his  duty  of  care,  the  plaintiff's 
negligence  would  with  equal  reason  excuse 
the  defendants.     If  the  plaintiff    had    the 


of  ordinary  care,  have  avoided  the  consequ^ce 
of  the  defendant's  negligence. 

Thus,  It  Is  held  in  Northern  C.  R.  Co.  v. 
State  use  of  Price,  29  Md.  420,  96  Am.  Dec. 
545,  that  though  a  person  Isiiled  at  a  railroad 
crossing  may  have  incautiously  gotten  upon  the 
track,  yet  if  he  could  not  at  the  time  of  the  col- 
liBion,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  neg- 
ligence, assuming  that  there  was  such,  the  right 
to  recover  exists.  If,  however,  by  ordinary 
care,  he  might  have  avoided  the  consequences  of 
such  negligence  on  the  part  of  the  defendant, 
he  would  be  the  author  of  his  own  misfortune, 
and  therefore  no  action  would  lie.  The  obliga- 
tion is  mutual  to  use  care  to  avoid  the  conse- 
quences of  each  other's  negligence ;  the  whole 
matter  being  for  the  determination  of  the  Jury 
as  to  whose  negligence  and  want  of  care  con- 
stituted the  proximate  and  direct  cause  of  the 
injury.  The  accident  In  this  case  occurred  at 
a  crossing,  and  one  of  the  acts  of  negligence 
charged  against  the  company  was  in  the  failure 
to  have  a  proper  lookout.  The  question  of  neg- 
ligence, under  all  the  circumstances,  was  sub- 
mitted to  the  Jury.  Alvey,  J.,  who  delivered 
the  opinion  of  the  court,  said  :  *'It  is  doubtless 
true  that  if  the  deceased,  by  his  own  negligence 
or  want  of  ordinary  care  and  caution,  so  far 
contributed  to  his  misfortune  that  but  for  such 
negligence  or  want  of  ordinary  care  and  caution 
on  his  part  the  misfortune  and  damage  com- 
plained of  would  not  have  occurred,  this  action 
oould  not  be  sustained.  And  if  negligence  has 
been  mutual  in  the  production  of  the  injury  no 
action  lies,  for  the  reason  that,  as  there  can  be 
no  apportionment  of  damages,  there  can  be  no 
recovery.  Such  negligence,  however,  must  have 
been  concurrent,  and  formed  the  proximate 
cause  of  the  injury  complained  of,  for,  if  the 
negligence  of  the  defendant  was  the  proximate, 
and  that  of  the  deceased  the  remote,  cause  of 
the  injury,  the  action  is  maintainable  notwith- 
standing the  deceased  may  not  have  been  en- 
tirely without  fault." 

The  court  in  Baltimore  &  O.  B.  Oo.  v.  State 
use  of  Trainor,  33  Md.  542,  approved  an  instruc- 
tion to  the  effect  that,  even  if  the  deceased,  who 
was  an  employee  of  the  company,  was  guilty  of 
a  want  of  ordinary  care  and  prudence  in  walk- 
ing on  the  railroad  track,  yet.  If  the  accident 
would  have  been  prevented  if  the  employees  in 
charge  of  the  train  had  used  ordinary  prudence 
and  care  in  giving  reasonable  and  usual  signals 
of  its  approach  and  in  keeping  a  reasonable 
lookout,  the  plaintiff  was  entitled  to  recover. 
It  wan  urged  that,  as  the  act  of  deceased  in 
walking  on  the  track  was  want  of  ordinary  care, 
and  the  accident  would  not  have  happened  but 
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for  it,  tliat  it  was  the  proximate  cause  of  the 
accident.  The  court  said,  however :  "This  ar- 
gument does  not  Justly  apply  the  rule  in  29 
Md.  421,  96  Am.  Dec.  545.  By  the  'proximate 
cause,  is  intended  an  act  which  directly  pro- 
duced, or  concurred  directly  in  producing,  the 
injury.  By  'remote  cause'  Is  intended  that 
which  may  have  happened,  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  injury 
could  have  occurred  if  it  had  not  happened.  No 
man  would  ever  have  been  killed  on  a  railway 
if  he  had  never  gone  on  or  near  the  track.  But 
if  a  man  does  imprudently  and  incautiously  go 
on  a  railroad  track,  and  is  killed  or  injured  by  a 
train  of  cars,  the  company  is  responsible  unless 
it  has  used  reasonable  care  and  caution  to  avert 
it,  provided  the  circumstances  were  not  such 
when  the  party  went  on  the  track  as  to  threaten 
direct  injury,  and  provided  that,  being  on  the 
track,  he  did  nothing,  positive  or  negative,  to 
contribute  to  the  immediate  Injury." 

In  Lake  Roland  Kiev.  R.  Co.  v.  McKewen.  80 
Md.  593,  31  Ati.  797,  an  instruction  that  the 
contributory  negligence  of  a  person  injured  by 
a  street  car  precluded  him  from  recovery  uu- 
less  the  motorman  after  he  saw,  or  by  the  ex- 
ercise of  due  care  might  have  seen,  that  the 
plaintiff  was  approaching  the  track  and  was  ap- 
parently about  to  cross  in  front  of  his  car,  and 
that  the  attempt  to  do  so  would  be  dangerous 
to  him,  might  still,  by  the  exercise  of  reason- 
able care  in  the  management  of  the  car,  have 
avoided  the  collision,  but  failed  to  exercise  such 
care, — was  held  to  be  as  favorable  to  the  de- 
fendant as  it  had  any  right  to  expect. 

The  failure  of  a  person  to  stop  and  look  be- 
fore attempting  to  cross  a  street  railway  track 
does  not  preclude  recovery  for  injuries  from 
being  struck  by  a  car  where  the  motorman  could 
have  avoided  the  accident  by  the  exercise  of  or 
dinary  care  after  he  saw,  or  could  reasonably 
have  seen,  her  peril.  Baltimore  Consol.  B.  Co. 
V.  Rifcowltz,  89  Md.  838,  43  Atl.  762. 

Mere  negligence  or  want  of  ordinary  care  on 
the  part  of  the  plaintiff  will  not  preclude  his 
right  to  recover,  provided  the  defendant  might, 
by  the  exercise  of  ordinary  care  on  his  part, 
have  avoided  the  consequence  of  the  neglect  or 
carelessness  of  the  plaintiff.  Baltimore  &  O. 
R.  Co.  V.  Mulligan,  45  Md.  486.  The  doctrine 
was  applied  in  this  case  so  as  to  hold  a  railroad 
company  liable  for  killing  a  cow  upon  the  track, 
notwithstanding  the  plaintiff  was  guilty  of  neg- 
ligence in  permitting  the  cow  to  be  upon  the 
track.  It  does  not  appear  whether  the  cow 
was  seen  by  the  employees  in  charge  of  the 
train  in  time  to  have  prevented  the  Injury  or 
not.  The  court  said,  however,  that  what  Is 
reasonable  care  Is  a  question  for  the  jury  to  be 
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right  U  aaftuine  the  defendanta  would  per- 
form their  duty,  and,  relying  thereooi,  ap- 
proach the  crossing  without  exercising  oare, 
the  defendants  had  the  Tight  to  assume  that 
the  plaitttifif  would  perform  his  duty,  and 
omit  the  warning  of  hell  and  whistle.  The 
duty  of  care  rested  on  each  equally.  If 
nedther  performed  that  duly,  both  cure  in 
fault,  aoid  neither  can  reoov^-  of  the  odier. 
The  ooUiaion  in  this  case  resulted,  it  may 
be,  becau^se  neither  party  performed  their 
duty.  If  either  had,  there  might  and  prob- 
ably wiould  have  been  no  aGoident.  The 
rights  and  Habilitiee  of  the  parties  conse- 
quent upon  their  acts  resulting  in  the  col- 
lision are  not  affected  by  tiie  £ct  that  sub- 
sequently one  is  plaiivtiff  aiod  the  other  de- 
fendant in  a  suit  growing  out  of  the  col- 
lision. Their  several  responsibility  is  fixed 
at  the  time  by  their  acte  or  failure  to  act. 


A  suit  by  the  engineer  against  GaJhagan  for 
personal  injury  resulting  from  the  ooUision 
would  present  precisely  the  same  legal  ques- 
ticn  as  that  we  now  hava  It  would  hardly 
be  urged  that  the  engineer  was  not  guilty 
of  oontributory  negligence  in  failing  to  ring 
the  bell  because  he  relied  upon  Gahagan's 
performance  of  his  duty  of  stopping  and  al- 
lowing the  train  to  go  by.  The  negligence  of 
neither  is  an  excuse  for  ooncurrenit  want  of 
care  in  the  other,  because  for  an  injury  re- 
sulting from  the  concurrent  negligence  of 
both  neither  can  recover.  Naslwa  Iron  A 
Steel  Co,  V.  Worcester  d  N.  R.  Go.  62  N.  H. 
159,  163.  The  rule  is  laid  down  in  Chicago, 
IL  L  ds  P,  R.  Co.  V.  Houston,  95  U.  S.  697, 
702,  24  L.  ed.  542,  also  a  crossing  case,  as 
follows:  ''The  failure  of  the  engineer  to 
sound  the  whistle  or  ring  the  bell,  if  such 
were  the  fact,  did  not  relieve  the  deceased 


determined  according  to  the  facta  and  circom- 
stances  of  each  particular  case. 

In  Maryland  the  rule  is  that  the  servants  of 
a  railroad  company  are  under  no  obligation  to 
keep  a  lookout  for  the  protection  of  a  trespasser, 
and  that  the  company  is  only  liable  where  there 
has  been  a  want  of  reasonable  care,  under  the 
circumstances,  to  avoid  injury  after  becoming 
uware  of  the  trespasser's  perilous  position. 
State  use  of  Kicketts  v.  Baltimore  &  O.  R.  Co. 
09  Md.  404.  16  Atl.  210.  It  Is  obvious,  there- 
fore, tftdt  the  doctrine  of  "last  clear  chance" 
cannot  be  applied  in  Maryland  so  as  to  hold  a 
railroad  company  liable  for  injuries  to  a  tres- 
passer whose  peril  was  not  actually  discovered, 
and  therefore  the  following  case  does  not  con- 
flict with  the  previous  decisions. 

Baltimore  &  O.  R.  Co.  v.  Kean.  65  Md.  394, 
5  Atl.  325,  held  that  if  the  employees  in  charge 
of  a  train  saw  a  drunken  man  lying  on  the  track 
in  a  helpless  condition,  and  could  have  stopped 
ihe  train  but  did  not  do  so  in  time  to  avoid  the 
accident,  the  company  would  be  liable ;  but  that 
If  they  did  not  see  him,  or,  seeing  him,  were 
unable  to  stop  the  train  tiefore  it  reached  him, 
tbere  could  be  no  recovery.  This  decision  is 
upon  tbe  ground  that  there  was  no  duty  resting 
upon  the  company  to  keep  a  lookout,  and  not 
upon  the  ground  that  the  plaintiff's  negligence 
in  lying  on  the  track  would  preclude  a  recovery 
notwithstanding  negligence  on  the  part  of  the 
company.  The  court  says  that  mere  negligence, 
or  want  of  ordinary  care,  on  the  part  of  plain- 
tiff will  not  disentitle  him  to  recover  if  the 
defendant  might,  by  the  exercise  of  care  on  his 
part,  have  avoided  the  consequence  of  the 
plaintiiTs  negligence. 

In  Lewis  v.  Baltimore  ft  O.  R.  Co.  38  Md.  588, 
17  Am.  Rep.  521.  the  court  said  that  an  action 
will  lie  in  some  cases  where  tbere  has  been 
negligence  on  both  sides;  in  such  cases  it  must 
appear  that  the  defendant,  by  a  proper  degree 
of  caution,  might  have  avoided  the  consequen- 
ces of  the  plaintiff's  negligence,  or  that  the  lat- 
ter could,  by  ordinary  care  and  prudence,  have 
avoided  tbe  consequences  of  the  defendant's  neg- 
ligence. This,  however,  impiles  time  for  one 
party  to  become  aware  of  the  conduct  and  sit- 
uation of  the  other,  for  neither  can  be  required 
to  anticipate  the  other's  negligence.  This  was 
the  case  of  an  injury  to  a  person  who  was  at- 
tempting to  climb  over  the  platform  of  cars  that 
were  blocking  a  crossing,  and  was  injured  by 
the  starting  of  the  train.  The  court  said  that, 
if  it  be  conceded  there  was  negligence  on  the 
part  of  the  defendant  in  the  use  of  the  engine  at 
tbe  time  of  the  injury,  it  is  equally  clear  tbere 
was  concurrent  negligence  on  the  part  of  the 
plaintiff  In  attempting  to  get  on  the  platform  of 
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the  car,  and  that  after  the  attempt  was  made 
to  get  on  the  cars  it  was  impossible  for  the  de- 
fendant to  have  avoided  the  injury  by  the  ex- 
ercise of  ordinary  care,  because  there  was  no 
interval  of  time  during  which  the  agents  of  the 
latter  could  become  aware  of  the  danger  to 
which  the  plaintiff  was  exposed.  The  court 
further  said :  "Then,  on  the  other  hand,  so 
far  as  regards  the  prior  acts  of  negligence  of 
the  defendant,  such  as  using  an  engine  on  the 
track  in  the  city  and  blocking  the  crossing,  in 
a  manner  prohibited  by  the  city  ordinances,  it  Is 
very  clear  that  such  acts  of  negligence  did  not 
exempt  the  plaintiff  from  the  use  of  ordinary 
care  in  order  to  avoid  the  consequences  of  the 
defendant's  negligence." 

It  will  be  observed  that  the  court  in  Northern 
C.  R.  Co.  V.  State  use  of  Price,  29  Md.  420,  96 
Am.  Dec.  545,  held  that  It  was  a  question  for 
the  Jury  to  decide  whether  at  the  time  of  the 
collision  the  person  injured  could,  by  the  exer- 
cise of  ordinary  care,  have  avoided  the  conse- 
quence of  the  defendant's  negligence.  In  Bal- 
timore ft  O.  R.  Co.  V.  State  use  of  Trainer,  83 
Md.  542,  so  far  as  it  appears,  it  was  within  the 
power  of  the  deceased  to  step  off  the  track  and 
avoid  the  danger  the  Instant  before  he  was 
struck,  but  the  court  in  that  case  also  may 
have  regarded  that  the  question  of  his  negli- 
gence in  failing  to  do  so  was  for  the  Jury  and 
had  been  determined  in  favor  of  the  plaintiff. 

In  McNab  v.  United  R.  &  Electric  Co.  (Md.) 
51  Atl.  421,  it  is  expressly  held  that  the  doc- 
trine of  "last  clear  chance"  is  only  applicable 
when  the  defendant's  negligence  in  not  avoid- 
ing the  consequences  of  the  plaintiff's  negligence 
is  tbe  last  negligent  act. 
Mansacliasetta. 

The  Massachusetts  supreme  court  in  Murphy 
V.  Deane,  101  Mass.  455,  3  Am.  Rep.  390,  criti- 
cises the  statement  in  Tuff  v.  Warman.  5  C.  B. 
N.  S.  573,  27  L.  J.  C.  P.  N.  S.  322,  5  Jur.  N.  S. 
222,  that  negligence  on  the  part  of  the  person 
injured  will  not  prevent  recovery  if  the  defend- 
ants might,  by  the  exercise  of  due  care  on  their 
part,  have  avoided  the  consequences  of  such 
neglect  or  carelessness.  It  is  said,  however, 
that  the  statement  may  be  correct  as  applied 
to  a  case  like  Tuff  v.  Warman,  where  the  negli- 
gence of  the  plaintiff  was  in  a  certain  sense  re- 
mote, preceding  the  negligent  conduct  of  the 
defendant,  but  that  where  the  negligent  conduct 
of  the  two  parties  is  contemporaneous,  and  the 
fault  of  each  relates  directly  and  proximately 
to  the  occurrence  from  which  the  injury  arises, 
the  rule  of  law  is  that  the  plaintiff  cannot  re- 
cover if,  by  due  care  on  his  part,  he  might  have 
avoided  the  consequences  of  the  defendant's 
carelessness. 
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from  the  neceaaitj  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the 
company's  employees  in  these  particulaxs 
was  no  excuse  for  negligence  otn  her  part." 
ThiB  rule,  approved  in  Northern  P.  R,  Co. 
V.  Freeman,  174  U.  S.  379,  383,  43  L.  ed. 
1014,  1016,  19  Sup.  Ot  Rep.  763;  Schofleld 
V.  Chicoijo,  M.  d  HU  P.  R.  Co.  114  U.  S.  615, 
618.  29  L  ed.  224.  225,  5  Sup.  Ct.  Rep.  1126, 
and  generally  followed  (Pierce,  Railroads, 
343 ;  Carter  v.  Central  Vermont  R.  Co.  72  Vt. 
190, 47  Atl.  797 ) ,  is  not  in  contradiction  with 
the  conclusion  in  Smith  v.  Boston  d  M.  R. 
Co.,  supra,  whei*e,  from  the  peculiar  circum- 
stances, the  giving  of  one  signal  and  the 
omission  of  another  tended  to  produce  a  trap 
for  &n  aUentive  traveler  who  was  approach- 
ing a  crossing  where  the  view  of  the  track 
was  unobstructed,  for  the  plaintiff's  atten- 
tion to  and  reliance  upon  the  defendajits' 


performanoe  of  their  duty  is  efvidence  upon 
the  question  of  his  care.  The  case  of  Mitch- 
ell v.  Boston  d  M.  R.  Co.  68  N.  H.  96,  34  Atl. 
674,  which  ihas  been  relied  upon  by  the  plain- 
tiff, differs  widely  from  the  present.  When 
Mitchell  went  upon  the  track  he  looked,  and 
SB/w  the  engine,  which  was  not  in  motioo. 
He  knew  the  rule  tha4;  it  would  mot  be  started 
without  ringing  the  bell,  and  that  he  was 
in  plain  sight  of  the  fireman  or  engineer. 
He  crossed  at  a  place  customarily  used  for 
that  purpose  to  4die  defendant's  knowledge. 
At  the  tune  of  the  aocident  he  stepped  be^ 
upon  the  track  fnxm  a  moving  train  upon  an 
adjoining  track,  and  his  attention  was  dis- 
tracted by  the  moving  train  in  front  of  him. 
It  weus  not  a  case  of  one  going  into  danger 
without  exercising  care,  but  ol  one  occupy- 
ing a  position  which  his  observaiti<m  told  him 
was  mie  unless  he  was  carelesaly  run  upon. 


It  was  further  said  In  that  case  that  under 
certain  condllionfl  of  fact  a  question  may  arise 
bow  far  the  obligations  and  liabilities  of  one 
parly  are  modified  toward  the  other  after 
knowledge  of  a  negligent  exposure  by  the  lat- 
ter to  danger  from  the  acts  or  neglect  of  the 
former,  in  such  case,  what  would  otherwise 
have  been  mere  negligence  may  become  wil- 
ful or  wanton  wrong ;  or  may  take  the  place 
of  the  sole  direct  or  proximate  cause ;  the 
negligence  of  the  other  party  being  then  re- 
garded a«  a  remote,  and  not  a  contributory, 
cause.  It  was  said,  however,  that  no  such 
question  arose  upon  the  facts  of  that  case. 
Mlchlvan. 

If  an  engineer  saw  that  a  person  standing  on 
the  track  did  not  intend  to  get  off  the  track, 
and  there  was  time  enough  to  stop  the  train  be- 
fore reaching  him,  the  negligence  of  such  per- 
son cannot  be  relied  upon  to  defeat  a  recovery, 
nor  can  it  in  any  case  where  the  action  of  the 
defendant  is  wanton,  wilful,  or  reckless,  and  In- 
Jury  ensues  as  the  result.  Bouwmeester  v. 
Grand  Rapids  &  I.  R.  Co.  63  Mich.  657,  30  N. 
W.  837. 

In  Battlshlll  v.  Humphreys,  64  Mich.  614,  38 
N.  W.  5S1,  the  court  held  that  it  waa  reckless 
negligence  for  the  employees  in  charge  of  a 
train  passing  through  a  city  not  to  see  a  child 
upon  the  track,  and  that,  that  being  so,  the 
question  of  contributory  negligence  did  not 
arise,  even  if  the  child  were  at  that  age  at 
which  the  law  would  have  imposed  upon  her  the 
duty  of  exercising  due  care  to  avoid  injury. 
Minnesota. 

Contributory  negligence  on  the  part  of  a  per- 
son Injured  will  not  avail  as  a  defense  to  the 
wrongdoer  In  case  the  injury  is  wantonly  in- 
flicted, for  in  such  a  case  the  negligence  of 
the  injured  party  would  be  the  proximate  cause 
of  the  injury.  Judson  v.  Great  Northern  R.  Co. 
63  Minn.  248,  65  N.  W.  447.  This  case,  which 
was  an  action  for  the  death  of  a  boy,  who  was 
himself  negligent,  killed  at  a  crossing  by  a  train, 
seems  to  make  the  exercise  of  ordinary  care  and 
diligence  to  avoid  the  Injury  after  the  boy  was 
discovered  the  extent  of  the  company's  duty. 
It  is  to  be  observed,  however,  that  the  plain- 
tiff in  this  case  alleged  a  negligent,  unlawful, 
and  wanton  injury. 

The  facts  in  Denman  v.  St.  Paul  &  D.  R.  Co. 
26  Minn.  867,  4  N.  W.  605,  were  substantially 
like  those  in  Pickett  v.  Wilmington  &  W.  R.  Co. 
117  N.  C.  616,  30  L.  R.  A.  257,  23  S.  E.  264. 
infrOf  except  that  in  the  former  case  the  plain- 
tiff, who  was  drunk,  was  lying  on  a  track  at  a 
crossing.  The  engineer  of  the  train  which  ran 
over  him  did  not  see  him,  although  there  was  ev- 
idence that  he  might  have  seen  him  in  time  to 
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have  atopped  the  train  if  he  had  kept  a  look« 
out.  The  decision  is  upon  the  ground  that  the 
company  owed  the  plaintiff  no  duty  except  that 
of  exercising  due  diligence  to  avoid  injuring  him 
after  discovering  his  peril.  This  case,  there- 
fore, does  not  Involve  a  denial  of  the  doctrine 
of  "last  clear  chance"  because  under  the  latter 
holding  the  requisite  condition  of  the  applica- 
tion of  that  doctrine,  vie.,  a  breach  of  duty  on 
the  defendant's  part  Intervening  between  the 
plaintiff's  negligence  and  the  accident,  was  ab- 
sent. The  court  in  this  case  in  effect  holds  that 
the  plaintiff  could  not  avail  himself  of  the 
breach  of  the  duty  that  the  engineer  owed  to 
the  passengers  on  the  train  to  keep  a  lookout 
for  obstacles  on  the  track. 

With  respect  to  an  animal  wrongfully  at 
large  on  the  highway,  a  railroad  company  owes 
no  duty  of  watchfulness,  and  its  only  duty 
arises  upon  discovering  its  peril.  Palmer  v. 
Northern  P.  R.  Co.  37  Minn.  223,  38  N.  W.  707. 
The  court  in  this  case  said :  "Their  [the  com- 
pany's employees']  duty  to  persons  or  animals 
rightfully  on  the  highway  would  have  required 
them  to  be  on  the  lookout  to  ascertain  if  there 
was  any  chance  of  injury  to  such  persona  or  ani- 
mals ;  but  with  that  duty  and  its  extent  and  its 
observance  the  plaintiff,  whose  animal,  through 
his  own  fault,  waa  wrongfully  there,  had  no 
concern.  Defendant  is  no  way  answerable  to 
plaintiff  for  any  neglect  In  Its  duty  toward  oth- 
ers. Without  any  duty  to  anticipate  that  the 
horse  might  be  in  danger,  or  to  exercise  care 
to  ascertain  if  it  was  in  danger,  the  duty  of 
those  In  charge  of  the  train  of  cars,  in  respect 
to  the  horse,  arose  from  the  time  they  discov- 
ered it  was  In  danger."  This  case  does  not  In- 
volve a  denial  of  the  application  of  the  doctrine 
of  'iast  clear  chance"  to  cases  where  there  was 
a  breach  of  duty  on  the  part  of  defendant  in- 
tervening between  the  plaintiff's  negligence  and 
the  accident.  It  is  true  that  In  this  case  the 
question  of  the  company's  duty  to  keep  a  look- 
out is  made  to  depend  upon  the  fact  as  to 
whether  the  animals  were  rightfully  or  wrong- 
fully on  the  highway,  and  it  is  probable  that 
the  question  of  contributory  negligence  might 
also  turn  on  that  fact ;  but  this  Is  not  to  say 
that  the  company  owes  a  duty  to  keep  such  a 
lookout  to  a  person  who  would  not  be  guilty  of 
contributory  negligence  even  under  the  general 
unqualified  doctrine  of  contributory  negligence, 
and  owes  no  such  duty  to  a  perstm  who  would 
be  guilty  of  contributory  negligence  under  that 
doctrine.  The  criterion  of  negligence  and  con- 
tributory negligence  may  In  this  case  be  the 
same,  but  if  the  doctrine  of  contributory  negli- 
gence were  to  be  altogether  repudlsted,  the 
plaintiff  would  still  be  unable  to  recover,  b»- 
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It  is  not  daamed  th»t  after  the  plaintiff 
stepped  upcm  the  track  almost  immediately 
in  front  d  tihe  approaching  train  the  defend- 
ants oould  have  prevented  the  injury,  or 
'that  the  employees  in  charge  of  the  train, 
when  the  danger  thus  becsume  inxoiinent,  did 
not  do  all  that  could  be  done  to  prevent  the 
oolliBion.  At  any  time  before  this  the  plain- 
till  could  have  avoided  the  collision.  There 
was  no  moment  when  the  defemclants  oould, 
while  the  plaintiff  could  not,  have  prevented 
the  injury.  The  plaintiff's  act  in  stepping 
upon  the  track,  without  precaiution  to  ascer- 
ta^tn  whether  he  oould  safd^  do  so,  was  the 
last  act  in  point  of  time  in  the  causation 
producing  the  injury.  As  there  was  no  evi- 
dence upon  whioh  it  oould  reasonably  be 
^ound  that  the  plaintiff's  aotdon  in  this  re- 
spect vma  exercise  of  care,  he  cannot  recover 
lUiless  upoQ  the  evidence  some  negligent  act 


or  omission  of  the  defendants'  employ* 
could  be  found  to  be  the  sole  proximate  cause 
of  the  injury.  The  plaintiff's  negligence  in 
carelessly  exposing  himself  or  his  property 
to  danger  is  not  the  proximate  cause  of  re- 
sulting injury  if  l^e  defendant  could,  while 
the  plaintiff  couM  not,  for  any  reason,  in- 
cluding his  own  negligence,  have  avoided  the 
results  of  the  plaintiff's  want  of  care.  "The 
contributory  negligence  of  the  party  injured 
will  not  defeat  the  action  if  it  be  shown 
th«it  the  defendant  might>  by  the  exercise  of 
reasonable  care  and  prudence,  have  avoided 
the  ooosequences  of  the  injured  party's  neg- 
ligence." Grand  I'runk  R.  Co.  v.  Ives,  144 
U.  S.  408,  36  L.  ed.  485,  12  Sup.  Gt.  Rep.  670; 
Inland  d  Seahoa^'d  Coasting  Co.  v.  Tolson, 
139  U.  8.  551,  658,  35  L.  ed.  270,  272,  11  Sup. 
Ot  Rep.  653.  The  law  upon  the  ground  of 
contributory  negligence  does  not  justify  an 


cause  there  would  be  no  dnty,  and,  therefore,  no 
breach  of  duty,  on  the  defendant's  i>art. 

Locke  V.  First  Div.  of  St.  Paul  &  P.  R.  Co. 
15  Mbin.  350,  Gil.  283,  denied  the  liability  of 
a  railroad  company  for  the  killing  of  a  cow 
which  was  trespassing  on  the  track  and  was  not 
seen  in  time  to  have  prevented  the  accident. 
The  court  held  that  It  was  not  the  engineer's 
dnty  to  keep  a  lookout  for  stock.  The  court  In 
this  case  also  said  that  plalntifTs  negligence  In 
allowing  the  cow  to  run  at  large  was  not  a 
remote,  but  a  proximate,  cause  of  the  damage. 
This  statement,  however,  does. not  appear  to  be 
made  upon  the  assumption  of  any  neglect  of 
duty  on  the  part  of  the  company  Intervening 
after  the  plalntifTs  neglect  in  permitting  the 
cow  to  go  at  large. 
BIlaBlBslppl. 

The  decisions  In  Mississippi  are  conflicting 
upon  the  question  whether  the  Injury  must  be 
wilful  or  wanton,  or  need  be  merely  negligent 
on  the  part  of  the  defendant.  In  order  to  uphold 
a  recovery,  where  the  plaintiff  himself  Is  guilty 
of  negligence.  Mississippi  C.  R.  Co.  v.  Mason, 
•51  Miss.  234,  states  the  rule  as  follows :  To 
prevent  a  recovery  the  plaintiff's  negligence 
must  proximately  contribute  to  the  injury.  If 
the  sole  immediate  cause  of  the  injury  was  the 
defendant's  negligence,  the  plaintiff  may  re- 
cover, notwithstanding  the  previous  negligence 
of  his  own.  This  statement  clearly  permits  a 
recovery  where  the  gravamen  of  the  action  is 
the  defendant's  negligence,  and  the  same  appears 
Co  be  true  of  the  following  case : 

Though  there  be  negligence  or  fault  connected 
with  the  plaintiff  remotely,  yet  If  at  the  time 
the  injury  was  done  It  might  have  been  avoided 
by  the  exercise  of  reasonable  care,  prudence,  and 
skill  on  the  part  of  the  defendant,  the  plaintiff 
may  maintain  his  action  for  the  injury.  Vicks- 
turg  &  J.  R.  Co.  V.  Patton,  31  Miss.  156,  66  Am. 
Dec.  552.  This  was  an  action  against  a  rail- 
road company  to  recover  for  horses  that  were 
killed  by  a  train.  The  negligence  charged 
against  the  company  in  this  case  seems  to  have 
been  In  the  failure  to  keep  its  machinery  In  good 
order,  and  to  have  a  sufficient  number  of  trust- 
worthy employees  to  manage  and  control  the 
running  of  the  engines  and  cars. 

In  Mobile  &  O.  R.  Co.  v.  Roberts,  1  Miss.  Dec. 
No.  21.  p.  194,  28  So.  393,  however,  it  is  held 
that  the  negligence  of  a  person  In  going  upon  a 
railroad  trestle  will  prevent  recovery  for  his 
death  from  being  struck  by  a  train,  notwlth- 
etanding  that  the  train  was  run  In  violation  of 
a  rule  requiring  an  Interval  of  ten  minutes  be- 
tween trains,  even  If  such  rule  was  intended 
for  the  benefit  of  persons  walking  along  the 
track ;  and  It  was  also  held  that  the  omission  of 


the  duty  to  give  proper  signals  <m  approaching 
the  trestle  will  not  support  a  recovery.  The 
decision  Is  upon  the  ground  that  the  violation 
of  the  rule  and  the  omission  of  the  duty  were 
mere  acts  of  negligence,  and  that  negligence  on 
the  part  of  the  plaintiff  will  defeat  a  recovery 
unless  the  employees  of  the  company  acted  wil- 
fully or  wantonly.  This  case  clearly  Involves 
a  denial  of  the  doctrine  of  **last  clear  chance" 
where  the  omission  of  duty  Intervening  between 
the  plaintiff's  negligence  and  the  accident  con- 
sists in  the  failure  to  take  precautions  to  dis- 
cover, or  warn,  a  person  on  the  track,  because 
in  this  case  both  of  the  conditions  essential  to 
the  doctrine  appear  to  have  been  present.  That 
is,  the  deceased  had,  .by  bis  own  negligence, 
placed  himself  in  a  position  from  which  the  ex- 
ercise of  due  care  on  his  part,  after  the  inter* 
vention  of  the  conceded  negligence  of  the  plain- 
tiff had  Intervened,  would  not  rescue  him.  In 
denying  the  liability  of  the  company,  therefore, 
the  court  necessarily  repudiates  the  doctrine  as 
applied  to  a  case  In  which  the  gravamen  is 
the  negligence  of  the  defendant. 

.A  licensee  upon  a  railroad  track  cannot  re* 
cover  for  an  Injury  negligently  Inflicted  by  an 
employee  of  the  company  unless  It  amounted  to 
a  wilful  or  wanton  wrong.  Illinois  C.  R.  Co. 
V.  Arnola,  78  Miss.  787,  27  So.  768.  There  is 
no  mention  of  contributory  negligence  In  this 
case. 

The  employees  of  a  railroad  company  are  not 
bound  to  keep  a  lookout  for  trespassers,  but  If 
they  see  one  and  appreciate  his  danger,  and 
that  he  cannot  by  the  exercise  of  reasonable  ef- 
fort extricate  himself,  they  must  exercise  rea- 
sonable care  to  prevent  Injury  to  him;  and  what 
Is  such  reasonable  care  Is  a  question  of  fact  de- 
terminable by  the  circumstances.  Christian  v. 
IlVInois  C.  R.  Co.  71  Miss.  237,  15  So.  71. 

Neither  of  the  two  cases  last  cited  necessar- 
ily involves  the  rejection  of  the  doctrine  of 
*'la^  clear  chance,"  since  In  the  latter  it  ex* 
presely  appears  that  there  was  no  duty  to  keep 
a  lookout,  and  the  same  may  also  have  been 
true  In  the  former. 
MlBsourl. 

Some  of  the  earlier  Missouri  cases  seem  to 
limit  the  doctrine  to  cases  where  the  peril  was 
actually  discovered,  or  at  least  to  cases  where 
there  was  something  to  charge  the  defendant 
with  notice  of  the  peril,  and  not  to  apply  It  to 
cases  where  the  negligence  of  the  defendant 
consisted  in  the  mere  omission  of  a  duty  (e.  ff. 
the  duty  to  keep  a  lookout),  the  performance  of 
which  would  have  disclosed  the  peril ;  thus : 

In  order  to  make  a  defendant  liable  for  an 
injury  where  the  plantiff  has  also  been  negli- 
gent or  in  fault.  It  should  appear  that  the  proxl* 
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avoidable  injury  to  the  person  of  one  who 
carelessly  exposes  himself  to  danger. 
'^Knowledge,  or  its  equivalent,  culpable  ig- 
norance, and  ignorance  without  fault  .  .  . 
atre  circumstances  by  which,  among  others, 
the  requisite  mciasure  of  vigilance  is  deter- 
mined." Nashua  Iron  d  Steel  Co.  v.  Wor- 
cester A  N,  It.  Co,  C2  K  H.  159,  163.  So,  in 
Edgerly  v.  Union  Street  R.  Co.  67  N.  H.  312, 
315,  36  Atl.  558,  the  negligence  of  Edgerly 
in  lying  intoxiicated  upon  the  track  did  not 
prevent  the  recovery  of  damages  for  an  in- 
jury which  could  have  been  avoided  by  care 
in  the  operation  of  the  defendants'  caj-s,  and 
whdch  Kdgerlj',  by  reason  of  his  intoxica- 
tion, could  not  avoid.  See  State  v.  Man- 
chester d  L.  R.  Co.  52  N.  H.  528 ;  Felch  v. 
Concord  R.  Co.  66  N.  H.  318,  29  Atl.  557. 

The  plaintitr's  negligent  occupation  of  the 
track  did  not  authorize  the  defendants  to 


mate  cause  of  the  injury  was  the  omission  of 
the  defendant,  after  becoming  aware  of  the 
danger  to  which  the  plaintiff  was  exposed,  to 
use  a  proper  degree  of  care  to  avoid  injuring 
him.  Isabel  v.  Hannibal  &  St.  J.  B.  Co.  60 
Ifo.  475. 

The  negligence  of  those  in  charge  of  a  child 
In  permitting  him  to  get  upon  a  railroad  track 
is  not  the  proximate  cause  of  his  death  where 
the  engineer  and  fireman  saw  an  object  on  the 
track  in  time  to  stop  the  train,  and  might,  by  a 
close  scrutiny  and  proper  observance,  have  dis- 
covered It  was  a  child.     Ibid. 

In  Zimmerman  v.  Hannibal  &  St.  J.  R.  Co.  71 
Mo.  477,  which  was  an  action  to  recover  for  an 
injury  received  by  plaintiff  while  walking  on 
the  railroad  track  where  it  was  laid  in  a  city 
street,  the  negligence  charged  against  defendant 
being  the  neglec|;  to  blow  the  whistle  or  ring  the 
bell  as  required  by  statute,  an  instruction  that, 
even  if  the  Jury  Should  believe  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed 
to  the  injury,  yet  if  the  employees  in  charge  of 
the  locomotiTC  might  have  avoided  the  injury 
by  the  use  of  ordinary  care  and  caution,  the 
defendant  is  liable,  was  held  erroneous.  The 
court  quoted  with  approval  the  statement  in 
Isabel  V.  Hannibal  &  St.  J.  R.  Co.  60  Mo.  475, 
that,  "in  order  to  make  a  defendant  llnble  for 
an  injury  when  the  plaintiff  has  also  been  neg- 
ligent or  in  fault,  it  should  appear  that  the 
proximate  cause  of  the  injury  was  the  omission 
of  the  defendant,  after  becoming  aware  of  the 
danger  to  which  the  plaintiff  was  exposed,  to 
use  a  proper  degree  of  care  to  avoid  injuring 
him." 

In  Swigert  ▼.  Hannibal  &  St.  J.  R.  Co.  76 
Mo.  475,  which  was  an  action  for  injuries  to  a 
passenger  injured  by  the  sudden  starting  of  a 
train  as  he  was  attempting  to  board  it,  the 
court  held  that  an  instruction  as  to  the  plain- 
tiff's right  to  recover,  assuming  that  he  was 
himself  negligent,  should  have  restricted  the 
liability  of  the  defendant  to  negligent  acts  com- 
mitted by  its  servants  after  they  became  aware 
of  the  danger  to  which  the  plaintiff's  negligence 
had  exposed  him.  It  does  not,  however,  appear 
in  this  case  that  there  was  any  breach  of  duty 
upon  the  defendant's  part,  assuming  that  the 
peril  was  not  discovered. 

The  supreme  court  in  Werner  v.  Citizens'  R. 
Co.  81  Mo.  374,  says  that  it  Is  a  well-established 
doctrine  in  that  court  that  If  the  negligence  of 
defendant,  which  contributed  directly  to  cause 
the  injury,  occurred  after  the  danger  in  which 
the  injured  party  had  placed  himself  by  his 
own  negligence  was,  or  by  the  exercise  of  rea- 
sonable care  might  have  been,  discovered  by  the 
defendant  in  time  to  have  averted  the  injury, 
55  L.  R.  A. 


run  upon  and  injure  him,  if  by  care  they 
could  nave  avoided  it.  Ordinarily  the  neg- 
ligent act  or  oniis.sion  which  fails  to  avoid 
the  consequences  of  the  plaintiff's  negli<.^nce 
is  the  last  act  in  time  in  the  series  leading 
to  the  injury.  Such  was  the  case  in  the 
caees  cited.  The  negligent  occupation  of  the 
track  by  the  plaintiff  preceded  the  n^li* 
gence  of  the  defendants  in  failing  to  observe 
and  guard  against  the  danger  so  produced. 
But  as  ordinary  care  may  require  vigilance 
to  guard  against  a  dangerous  situation  rea- 
sonably to  be  apprehended,  as  well  as  actual- 
ly imminent,  it  cannot  always  follow  that 
the  laert  negligent  act  in  point  of  time  is 
necessarily  the  proximate  caiiee  of  tlie  in- 
jury. If  the  engineer  knew,  or  ought  to 
have  known,  that  the  plaintiff's  negligence 
would  plax)e  him  upon  the  croesing  when  the 
train  reached  it.,  the  engineer  was  equally 


then  defendant  is  liable,  however  gross  the  neg- 
ligence of  the  injured  party  may  have  been  in 
placing  himself  in  such  position  of  danger.  The 
doctrine  was  applied  in  this  case  so  as  to  hold 
a  street  railway  company  liable  for  running  over 
a  drunken  man  lying  on  the  track,  it  appear- 
ing that  the  driver  saw  something  lying  on  the 
track,  but.  supposing  it  was  a  bundle  of  hay  or 
a  sack  of  oats,  made  no  effort  to  stop  the  car, 
or  to  ascertain  what  the  object  was  until  after 
the  car  had  passed  over  it. 

The  later  cases,  while  apparently  Insisting 
that  the  misconduct  of  the  defendant  shall 
have  amounted  to  reckless  negligence,  con- 
sistently apply  the  doctrine  where  there  was  a 
duty  Incumbent  upon  defendant,  the  breach  of 
which  occurred  after  the  plaintiff's  negligence, 
even  if  that  duty  was  merely  to  keep  a  lookout, 
the  courts  apparently  taking  the  position  that 
the  failure  to  perform  such  duty  may,  under 
certain  circumstances  at  least,  amount  to  reck- 
lessness. The  rule  has  been  stated  thus :  Con- 
tributory negligence  will  not  prevent  a  recovery^ 
if  by  the  exercise  of  ordinary  care  the  defend- 
ant could  have  avoided  the  result.  Kemplnger 
v.  St.  Louis  &  I.  M.  R.  Co.  3  Mo.  App.  581; 
Frick  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  6  Mo.  App. 
435  :  Keim  v.  Union  R.  &  Transit  Co.  15  Mo. 
App.  593,  appx. 

It  may  be  that  the  Missouri  courts,  by  fail- 
ing to  pay  sufficient  attention  to  the  question 
whether  or  not  the  plaintiff's  negligence  contin- 
ued up  to  the  time  of  the  accident,  have  gone 
too  far  in  applying  the  doctrine,  or  rather  have 
applied  it  so  as  to  hold  the  defendant  liable 
m  cases  where  a  proper  application  of  it 
would  have  put  the  plaintiff  in  the  position  of 
havmg  had,  but  for  his  negligence,  the  last  clear 
chance  to  avoid  the  accident.  However  this 
may  be,  it  is  thought  that  all  apparent  conflicts 
In  the  later  decisions  as  to  the  liability  of  de- 
fendant to  one  who  has  himself  been  guilty  of 
negligence  may  be  reconciled  when  proper  at- 
tention is  paid  to  the  question  of  the  existence, 
or  nonexistence,  of  a  duty  Incumbent  on  the 
defendant.  Most  of  the  cases  in  which  the 
question  has  arisen  involve  the  liability  of  a 
railroad  company  for  killing  or  injuring  a  per- 
son who  was  himself  negligent. 

The  court  in  Warmington  v.  Atchison,  T.  & 
S.  F.  R.  Co.  46  Mo.  App.  159,  said:  "Where 
plaintiff  has  been  guilty  of  contributory  negli- 
gence, the  defendant  is  liable  if,  by  the  exercise 
of  ordinary  care,  it  could  have  prevented  the 
injury.  It  is  to  be  understood  that  the  de- 
fendant will  be  liable  if,  by  the  exercise  of  rea- 
sonable care,  after  a  discovery  by  defendant  of  • 
the  danger  in  which  the  injured  party  stood, 
the  injury  could  have  been  prevented,  or  if  the 
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bound  to  avoid  the  collision  as  if  he  saw  the 
plaintiif  actually  on  the  track.  The  ques- 
tion is  one  of  evidence,  merely.  The  iliere 
fact  that  the  person  when  first  seen  is  on 
the  track  is  not  decisive.  If  a  i)erson  on  foot 
is  seen  crossing  the  track  at  such  a  distaivce 
aiiesbd  that  it  could  not  reasonaJbly  be  ap- 
prehended that  the  train  would  reach  him 
m  t^is  position,  the  engineer  would  not  be 
in  fault  for  not  preparing  to  avodd  a  danger 
not  reasonably  to  be  expected.  In  the  pres- 
ent case  there  is  evidence  that  when  the 
pleintiff  was  first  seen  by  tiie  engineer  the 
collision  could  have  been  prevented.  If  the 
engineer  knew,  or  ought  to  have  known,  then 
that  the  plaintifT  would  be  upon  the  crossing 
when  the  train  reached  it,  and  oould  have 
avoided  the  collision,  his  failure  to  do  so  la 
tlie  proximate  cause  of  the  injury.  As  there 
was  evidence  the  collision  might  then  h^ve 


been  prevented  by  him,  the  sole  remaining 
question  is  whether,  upon  the  evidence,  rea- 
sonable men  might  find  the  engineer  ought 
then  to  have  foreseen  the  plaintiff's  negli- 
gence. The  bare  faot  that  the  plaintiff  was 
seen  approaching  the  track  is  not  suiHcient 
to  authorize  such  a  finding.  If  it  were,  the 
rule  heretofore  laid  down,  and  found  to  be 
approved  by  the  authorities  and  the  reason 
of  the  case,  that  it  is  the  duty  of  the  highway 
traveler  to  stop  and  allow  the  train  to  pass, 
would  be  reversed.  It  would  become  the 
duty  of  the  train  to  stop  and  wait  for  the 
person  on  foot  to  go  by.  This  would  be  un- 
reasonable, impracticable,  and  put  an  end 
to  the  modern  system  of  rapid  transportation 
demanded  by  the  public,  and  to  effectuate 
whicb  railroads  are  authorized  by  the  state. 
"The  company's  servants  may  ordinarily 
presume  that  a  person  apparently  of  full  age 


defendant  failed  to  discover  the  dan^rer  through 
tlie  reckiessness  of  the  employees  when  the  ex- 
ercise of  ordinary  care  would  have  discovered 
tbe  danger  and  averted  the  calamity.  Or,  to 
state  the  same  rule  in  another  way,  that  if, 
after  discovering  the  danger  in  which  the  plain- 
tiff had  placed  himself  even  by  his  own  negli- 
gence, the  defendant  could  have  avoided  the  in- 
jury by  the  exercise  of  reasonable  care,  the 
exerclae  of  that  care  becomes  a  duty,  for  the 
neglect  of  which  the  defendant  is  liable."  This 
was  a  case  of  an  injury  to  an  employee  of  the 
railroad  company. 

In  Kelly  v.  Union  a.  ft  Transit  Co.  96  Mo. 
279,  8  S.  W.  420,  the  rule  that  a  railroad  com- 
pany is  liable,  notwithstanding  the  negligence 
of  the  person  injured,  if  the  injury  could  have 
been  averted  by  the  exercise  of  ordinary  care 
after  the  danger  was  discovered,  or  if  the  com- 
pany failed  to  discover  the  danger  through  the 
recklessness  or  carelessness  of  Its  employees 
when  the  exercise  of  ordinary  care  would  have 
discovered  the  danger,  was  applied  to  the  case 
of  an  Injury  to  a  track  repairer  employed  by 
another  company,  but  who  was  not  a  trespasser 
on  the  defendant's  track. 

Notwithstanding  the  injured  party  may  have 
been  guilty  of  contributory  negligence,  a  rail- 
road company  is  still  liable  for  the  injury  if  it 
could  have  been  prevented  by  the  exercise  of  rea- 
sonable care  on  the  part  of  the  company  after 
discovery  of  the  danger  In  which  the  injured 
party  stood,  or  if  the  company  failed  to  dis- 
cover the  danger  through  its  own  recklessness, 
when  the  exercise  of  ordinary  care  would  have 
discovered  it  and  averted  the  calamity.  Dunk- 
man  V.  Wabash,  St  L.  ft  P.  R.  Co.  95  Mo.  232, 
4  S.  W.  670,  Modifying  16  Mo.  App.  548,  Appx. 
The  person  injured  in  this  case  was  not  a  tres- 
passer, but  was  unloading  coal  from  a  car  into 
a  wagon. 

The  negligence  of  a  person  not  a  trespasser 
will  not  preclude  recovery  for  his  death  from 
being  run  over  by  an  engine  in  a  switch  yard 
where  the  employees  In  charge  of  the  engine 
saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  his  perilous  condition  in  time  to  have 
avoided  the  Injury.  Mauerman  v.  St.  Louis,  I. 
M.  ft  S.  R.  Co.  41  Mo.  App.  348.  The  deceased 
in  this  case  was  an  employee  of  an  electric 
liflrhting  company  which  had  a  contract  to  light 
the  switch  yard,  and  at  the  time  of  his  death 
he  was  engaged  in  the  performance  of  his  duty 
In  the  yard. 

While  the  principle  governing  the  cases  last 
cited  is  well  established,  it  is  obvious  that  it 
will  not  lead  in  every  case  to  a  decision  that 
the  defendant  is  liable,  because,  even  if  the 
negligence  of  the  plaintiff  is  disregarded,  there 
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may  still  be  no  basis  for  holding  the  defendant 
liable,  because  It  has  not  been  guilty  of  any  neg- 
ligence. Thus,  while  a  railroad  company  is 
generally  held  liable  for  an  Injury  by  its  train 
at  a  highway  crossing,  notwithstanding  the 
plaintiff's  antecedent  negligence,  the  company  is 
sometimes  held  liable,  and  sometimes  not,  when 
the  injury  is  to  a  trespasser  at  a  point  other 
than  a  crossing.  The  explanation  of  the  dif- 
ference in  the  decisions  is  that  in  Missouri  a 
railroad  company  is  held  bound  to  keep  a  look- 
out £6r  persons  at  crossings,  while  they  may  or 
may  not  be  bound  to  keep  a  lookout  for  trespass- 
ers according  to  the  locality  and  other  attend- 
ant circumstancea 

AccidenU  at  railroad  croasinga. 

A  railroad  company  is  liable  to  a  person  In- 
jured at  a  crossing  notwithstanding  that  ha 
was  guilty  of  contributory  negligence,  If,  by 
the  exercise  of  reasonable  care  after  discovery 
of  the  danger  in  which  the  injured  party  stood, 
the  accident  could  have  been  prevented,  or  If 
the  company  failed  to  discover  the  danger 
through  the  recklessness  or  carelessness  of  its 
employees,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger  and  averted 
the  calamity.  Duffy  v.  Missouri  P.  R.  Co.  19 
Mo.  App.  380 ;  Bergman  v.  St.  Louis,  I.  M.  ft 
S.  R.  Co.  88  Mo.  678;  Eckert  v.  St.  Louis,  I. 
M.  ft  S.  R.  Co.  (Mo.)  4  West.  Rep.  596 ;  Dono- 
hue  V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  91  Mo.  357, 
2  S.  W.  424,  8  S.  W.  848 ;  Harlan  v.  St.  Louis, 
K.  C.  ft  N.  R.  Co.  65  Mo.  22 ;  Bilz  v.  Missouri 
P.  R.  Co.  101  Mo.  54.  13  S.  W.  946 ;  Cadmus  v. 
St.  Louis  Bridge  ft  Tunnel  Co.  15  Mo.  App.  86 ; 
Duncan  v.  Missouri  P.  R.  Co.  46  Mo.  App.  198 ; 
Davis  V.  Kansaa  City  Belt  R.  Co.  46  Mo.  App. 
180. 

If  the  failure  of  the  employees  in  charge  of 
a  train  to  discover  a  person  in  a  dangerous  po- 
sition at  a  crossing  was  the  result  of  the  omis- 
sion of  that  measure  of  duty  which  the  law  re- 
quires In  view  of  the  locality,  circumstances, 
and  dangers  to  be  anticipated,  and  the  due  on- 
servance  thereof  would  have  enabled  them  to 
have  avoided  the  injury  by  the  use  of  reason- 
able care,  such  omission  and  want  of  reason- 
able care  are,  under  the  law,  held  the  proximate 
cause  of  the  injury,  and  liability  for  the  result- 
ing damage  may  then  exist.  Hilz  v.  Missouri 
P.  R.  Co.  101  Mo.  54,  13  S.  W.  946. 

"When  it  is  said  In  cases  where  plaintiff  has 
been  guilty  of  contributory  negligence  that  the 
company  is  liable  if,  by  the  exercise  of  ordinary 
care,  it  could  have  prevented  the  accident.  It 
Is  to  be  understood  that  it  will  be  liable  if,  by 
the  exercise  of  reasonable  care  after  a  discovery 
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and  capacity,  who  is  walking  on  the  track  at 
8om«  distance  before  the  engine,  will  leave 
it  in  time  to  eave  himself  from  harm,  or, 
if  approaching  the  track,  thait  he  will  stop 
if  it  becomes  dangerous  for  him  to  cross  it« 
This  presumption  will  not  be  justified  under 
some  circumstances,  ac  when  the  person  who 
is  on  the  track  appears  to  be  intoxicated, 
asleep,  or  otherwise  off  his  guard."  Pierce, 
Railroads,  331;  2  Shearm.  &  Redf.  Neg.  § 
483;  Chicago,  B.  d  Q.  R.  Co.  v.  Lee,  08  111. 
576,  581 ;  Terre  Haute  dc  I.  R.  Co,  v.  Oraham, 
46  Ind.  239,  245 ;  Lake  Shore  d  M.  8.  R.  Co, 
V.  Miller,  25  Mich.  274,  278,  280;  Boyd  v. 
Wabash  Western  R.  Co.  105  Mo.  371,  381, 
382,  16  S.  W.  909.  The  presumption  is 
founded  npon  t^e  general  pinneiple  of  right 
acting  and  the  instinct  of  self-preservation. 
Huntress  v.  Boston  d  M.  R.  Co.  66  N.  H.  185, 
34  Atl.  154;  Lyman  ▼.  Boston  d  M.  R  Co. 


66  N.  H.  200,  11  L.  R.  A.  364,  20  Atl.  976; 
2  Thorn  p.  Neg.  160i.  The  case  discloses  no 
evidence  apparent  to  tiie  engineer  taking  tlie 
present  case  out  of  the  rule.  Without  re- 
peating all  the  facts  which  have  been  pre- 
viously stated,  it  also  appears  that  the  plain- 
tiff w^en  seen  was  walking  slowly,  ereot^ 
with  nothing  peculiar  about  his  appearance. 
This  is  the  uncontradicted  evidence  from  all 
the  witnesses.  One  witnese  stated  that  he 
was  walking  very  slowly, — about  6  miles 
an  hour;  hut^  in  the  face  of  all  the  evidence 
and  this  witness's  own  description  of  the 
speed,  it  oould  not  reasonably  be  found  that 
he  was  proceeding  other  than  at  a  slow  walk. 
There  was  some  conflict  as  to  whether  his 
face  was  turned  towards  the  train  or  not, 
and  one  witness  expressed  the  opinion  that 
there  was  nothing  about  his  appearance  to 
indicate  whether  he  saw  the  tcuin  or  not. 


by  defendant  of  tbe  danger  in  which  the  In- 
jured party  stood,  tbe  accident  could  have  been 
prevented,  or  if  the  company  failed  to  discover 
the  danger  through  the  recklessness  or  careless- 
ness of  Its  employees  when  the  exercise  of  or- 
dinary care  would  have  discovered  the  danger 
and  averted  the  calamity."  White  v.  Wabash 
Western  11.  Co.  34  Mo.  App.  57. 

The  rule  that  it  is  such  negligence  for  one  to 
attempt  to  cross  a  railway  track  at  a  public 
crossing,  or  elsewhere,  without  looking  or  listen- 
ing for  an  approaching  train,  as  precludes  re- 
covery for  an  Injury  from  being  struck  by  the 
train,  whether  the  company's  negligence  also 
directly  contributed  to  produce  the  injury  or 
not.  Is  subject  to  the  qualification  that  if  the 
negligence  which  contributed  directly  to  cause 
the  injury  occurred  after  the  party  Injured  was, 
or  by  the  exercise  of  proper  care  might  have 
been,  discovered  on  the  track  by  defendant's 
servants  in  charge  of  the  train  in  time  to  stop 
it  and  avert  the  calamity,  the  railroad  company 
Is  liable,  however  gross  the  negligence  of  the 
injured  party  may  have  been  in  placing  himself 
in  his  dangerous  situation.  Kelley  v.  Hannibal 
ft  St.  J.  R.  Co.  75  Mo.  138.  In  this  case,  how- 
ever, it  was  held  that  the  defendant's  demurrer 
to  the  plaint! (T's  evidence  should  have  been  sus- 
tained, because  it  appeared  that  the  plaintiff 
stepped  on  the  track  when  the  locomotive  was 
so  near  him  that  no  possible  exertion  on  the 
part  of  the  defendant's  employees  could  have 
Hverted  calamity,  even  had  they  seen  him  on 
the  track  before  he  was  struck. 

In  Klockenbrink  v.  St.  Louis  &  M.  River  R. 
Co.  81  Mo.  App.  851,  the  con rt  adopted  tbe 
statement  of  the  rule  in  1  Shearman  &  Red- 
field,  on  the  Law  of  Negligence,  5th  ed. 
{  09:  "But  furthermore,  the  plaintiff  should 
recover,  notwithstanding  his  own  negligence 
exposed  him  to  the  risk  of  Injury,  if  the 
injury  of  which  he  complains  was  more  Immedi- 
ately caused  by  the  omission  of  tbe  defendant 
after  having  such  notice  of  the  plaintiff's  dan- 
ger as  would  put  a  prudent  man  upon  his  guard 
to  use  ordinary  care  for  the  purpose  of  avoiding 
such  Injury.  It  is  not  necessary  that  the  de- 
fendant should  actually  know  of  the  danger  to 
which  the  plaintiff  is  exposed.  It  is  enough  if, 
having  sufilcient  notice  to  put  a  prudent  man  on 
the  alert,  he  does  not  take  such  precautions  as 
a  prudent  man  would  take  under  similar  notice." 
Again,  the  court  refers  with  approval  to  a  state- 
ment by  the  same  authors:  "That  principle  is 
that  the  party  who  has  the  last  opportunity  of 
avoiding  accident  Is  not  excused  by  tbe  negli- 
gence of  anyone  else.  His  negligence,  and  not 
that  of  the  one  first  in  fault,  is  the  sole  proxi- 
mate cause  of  tbe  injury." 
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If  persons  in  charge  of  a  train  might,  by  the 
exercise  of  reasonable  care  and  diligence,  have 
prevented  a  collision  between  the  train  and  a 
threshing  machine  stalled  at  a  crossing,  the 
company  will  be  liable  for  the  damages  caused 
by  the  collision  notwithstanding  that  the  plain- 
tiff was  guilty  of  negligence  in  getting  the 
threshing  machine  stalled.  Meyers  v.  Chicago, 
R.  I.  &  P.  R.  Co.  59  Mo.  223.  It  does  not  ap- 
pear in  what  the  negligence  of  the  defendant 
consisted,  nor  whether  the  employees  in  charge 
of  the  train  saw  the  threshing  machine  In 
time  to  have  avoided  the  accident. 

Injuries  to  trespassevs  on  traoh. 

In  Missouri  the  duty  of  railroad  companies  to 
keep  a  lookout  for  trespassers  varies  accord- 
ing to  the  circumstances  and  locality.  It  may 
be  said  in  general  that  the  company  owes  no 
duty  to  a  trespasser  on  the  track  except  to  re- 
frain from  wantonly  or  wilfully  Injuring  him 
after  his  perilous  position  Is  discovered.  Bar- 
ker V.  Hannibal  &  St.  J.  R.  Co.  98  Mo.  50,  11  S. 
W.  254 ;  Riley  T.  Missouri  P.  R.  Co.  68  Mo.  Api». 
652. 

Morgan  v.  Wabash  R.  Co.  159  Mo.  262,  60  S. 
W.  109,  however,  takes  the  view  that  a  railroad 
company  cannot,  under  all  circumstances,  be  ex- 
onerated from  the  duty  to  render  a  lookout  for 
trespassers,  but  that  such  duty  exists  at  a  place 
where  the  company  Is  chargeable  with  knowledge 
that  the  public  are  accustomed  to  use  the  track, 
although  there  is  no  license  for  them  to  do  so. 

The  difference  of  the  duty  incumbent  upon  the 
company  at  different  localities  and  under  dif- 
ferent circumstances,  as  brought  out  in  the 
cases  last  cited,  will  undoubtedly  reconcile 
any  apparent  conflict  in  the  following  declslona 

In  Rlne  v.  Chicago  &  A.  R.  Co.  88  Mo.  392, 
It  was  held  that  the  court  erred  in  modifying  a 
requested  Instruction  to  the  effect  that  a  rail- 
road company  was  liable  for  killing  a  tree- 
passer  only  in  case  its  servants  failed  to  exer- 
cise ordlnai'y  care  to  prevent  the  injury,  after 
they  became  aware  of  the  danger  to  which  de- 
ceased was  exposed,  by  inserting  the  clause  "or 
after  they  might  have  become  aware  thereof  by 
the  exercise  of  ordinary  care.'*  The  court  said 
that  there  was  no  analogy  between  the  case  at 
bar  and  those  cases  where  the  servants  failed 
to  exercise  some  municipal  or  statutory  regula- 
tion, and  the  injury  is  attributed  in  whole  or 
part  to  that,  or  where  they  were  not  found  at 
their  proper  places  when  passing  a  public  cross- 
ing or  going  through  a  populous  city  or  dis- 
trict, or  failed  to  heed  due  warning  of  danger. 

The  contributory  negligence  of  deceased  In 
galng   acd    remaining   upon  a   railroad   track 
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The  plaintiff  was  in  the  full  possesaion  of  all 
his  faculties.  He  knew  he  was  approaching 
tJie  crossing.  He  was  neither  drunk  nor 
crauzj.  There  were  no  external  appearances 
indicating  such  a  oomditdon  oontmry  to  the 
faoL  Aside  £rom  the  plaintiff's  own  state- 
ment and  the  fact  of  the  subsequent  collision, 
the  case  contains  no  evidence  that  the  plain- 
tiff, when  seen  by  the  engineer  approaching 
t^e  crossing,  was  not  aleit  to  the  situation, 
or  tending  to  produce  a  belief  t>hat  he  would 
voluntarily  rush  into  danger  without  care. 
Until  he  stepped  upon  the  track,  his  only 
dai^g«r  consisted  in  the  fact  of  Ms  mental 
obliviousness  to  his  duty  of  taking  cad*e.  So 
defining  his  denger^  the  claim  of  his  counsel, 
that  if  the  engineer  knew  of  the  plaintiff's 
danger  he  ooiSd  have  avoided  the  injury, 
aAd  is  in  fault  for  not  doing  so,  is  sound ;  but 
to  submiit  to  the  jury  the  question  of  fact 


w4)etlher  the  engineer  ought  to  have  known 
the  status  of  thie  plaintiff's  mind  in  season 
to  hftve  prevented  the  accident,  not  only  in 
the  absence  of  evidentiary  facts  tending  to 
prove  such  knowledge,  but  in  the  face  of  all 
the  facts  open  only  to  a  contrary  inference, 
would  be  in  violation  of  the  familiar  and 
elementaay  rule  that  in  judicial  trials  facts 
are  to  be  found  upon  evidence,  XM>t  conjeo- 
tur&  Deschenes  v.  Concord  d  M,  R.  Co.  69 
N.  H.  286,'  46  Atl.  467.  The  evidence  upon 
which  counsel  mainly  rely,  tending  to  snow 
that^  when  seen  by  the  engineer,  Gahagan's 
face  was  not  tumad  towaids  the  train,  and 
that  hjs  appearance  did  not  indicate  whether 
he  saw  the  train  or  not,  does  not  tend  to  es^ 
tabliflh  that  he  proposed  to  rush  carelessly 
into  known  danger,  or  that  he  would  go  upon 
the  track  without  care  to  ascertain  if  a  tiaia 
was  approaching.    That  Gahagan  knew  the 


without  looking  or  listening  for  the  approach 
of  a  train  will  prevent  recovery  for  his  death  by 
being  struclc  by  the  train,  unless  the  employees 
tn  charge  of  the  train  could  have  avoided  the 
injury  after  discovering  his  perilous  position. 
Bell  V.  Irlannibal  &  8t.  J.  R.  Co.  86  Mo.  509. 

In  Williams  v.  Kansas  City,  S.  &  M.  R.  Co. 
96  Mo.  275,  9  S.'W.  573,  It  was  held  that  a  rail- 
road company  was  not  liable  for  killing  a  boy 
who  was  trespassing  in  its  switch  yard  and  was 
struck  by  moving  cars  at  a  point  300  or  400 
feet  distant  from  a  street  crossing,  there  being 
no  evidence  that  the  engineer  saw  or  knew  that 
the  boy  was  in  danger.  The  court  admitted 
that  cases  may  arise  where,  though  the  com- 
pany is  entitled  to  a  clear  track,  it  cannot  be 
fairly  presumed  that  the  track  will  be  clear, 
e.  g.,  where  it  is  known  that  persons  are  accus- 
tomed to  walk  on  the  track  at  a  certain  point: 
and  that  a  duty  then  arises  to  look  out,  and  the 
liability  Is  not  limited  to  want  of  care  after  dis- 
covery of  the  danger;  but  said :  "Where  the 
company  has  a  right  to  have,  and  has  a  right 
to  anticipate,  a  clear  track,  there  can  be  no  rea- 
son or  Justice  In  predicating  a  liability  of  the 
defendant  to  one  wrongfully  on  the  track,  on 
the  ground  that  he  might  have  been  seen  by  the 
exercise  of  ordinary  care.  In  such  cases  there 
is  no  duty  on  the  part  of  the  company  to  watch 
for  him :  and  how  can  there  be  a  liability  for 
failure  to  watch?  The  liability  arisss  only 
from  breach  of  duty.  The  duty  in  such  cases 
is  only  not  wantonly,  or  with  reckless  care- 
lessness, to  injure  anyone;  and  that  does  not 
require  the  comoany  to  be  on  the  watch  for 
trespassers."  The  opinion  In  this  case  clearly 
shows  that  the  absence  of  any  duty  on  the  part 
of  the  company  to  keep  a  lookout  for  the  tres- 
passer did  not  at  all  depend  upon  the  fact  that 
the  trespasser  was  guilty  of  contributory  negli- 
gence. After  holding  that  the  question  of  the 
contributory  negligence  of  the  boy  was  for  the 
Jury,  It  said :  "But  assume  that  he  was  not 
guilty  of  negligence,  contributing  directly  to  his 
death,  the  question  is  whether  there  is  evidence 
of  negligence  on  the  part  of  the  defendant's 
servants.  As  we  have  seen,  they  were  not 
bound  to  be  on  the  watch  for  him,  and  there 
is  no  evidence  tending  to  show  that  they  knew 
he  was  on  or  about  the  car." 

Shaw  V.  Missouri  P.  R.  Co.  104  Mo.  656,  16 
S.  W.  832,  denied  the  liability  of  a  railroad  com- 
puny  for  killing  a  boy  on  a  trestle,  upon  the 
ground  that  the  only  duty  the  company  owed 
to  the  deceased  was,  as  soon  as  he  was  discov- 
ered on  the  track,  to  promptly  use  all  effort 
within  their  power  consistent  with  the  safety  of 
the  train  and  those  on  it,  to  avoid  injuring  him. 
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The  boy,  or  at  least  those  in  charge  of  him, 
were  guilty  of  contributory  negligence. 

Where  the.  place  on  a  railroad  track  at  which 
a  person  Is  injured  Is  such  that  the  servants 
of  the  company  may  and  ought  reasonably  to 
anticipate  that  persons  may  lawfully  be  upon 
the  track,  as  at  a  public  highway  crossing,  or 
where  the  track  is  built  upon  a  public  highway 
or  In  a  private  coal  yard  intersected  by  railroad 
tracks,  and  in  other  cases  that  might  be  sup- 
posed, the  rule  is  that  the  servants  of  the  rail- 
road company  are  under  a  duty  of  active  vigi- 
lance; and  if,  by  the  exercise  of  ordinary  care 
in  the  discharge  of  such  duty,  they  might  have 
seen  the  person  killed  or  Injured  in  time  to 
have  avoided  the  accident,  but  failed  so  to  do, 
the  company  will  be  liable.  Hill  v.  Missouri 
P.  R.  Co.  49  Mo.  App.  520,  ohiter. 

In  Yamall  v.  St.  Louis,  K.  C.  ft  N.  R.  Co.  75 
Mo.  575,  the  court  held  that  an  instruction  that 
although  a  person  was  guilty  of  negligence  at 
the  time  he  was  killed  by  being  upon  a  railroad 
track,  yet  If  the  company's  employees,  by  the 
exercise  of  care  and  skill,  could  have  prevented 
the  accident,  the  company  is  liable,  was  erro- 
neous, because  the  defendant's  liability  should 
have  been  limited  to  negligence  or  want  of  care 
after  its  servants  have  become  aware  of  the 
deceased's  exposed  position.  In  this  case,  how- 
ever, the  deceased  was  presumably  at  a  place 
where  the  company  owed  no  duty  to  keep  a 
lookout  for  trespassers. 

Frick  V.  St.  Louis,  K.  C.  ft  N.  R.  Co.  5  Mo. 
App.  435,  holds  that  the  negligence  of  the  parents 
of  a  child  two  and  one-half  years  of  age  in  per- 
mitting her  to  go  on  a  railroad  track  within  a 
city,  does  not,  though  imputable  to  the  child, 
prevent  recovery  for  injuries  to  her  from  l>eing 
struck  by  a  train  notwithstanding  that  the  em- 
ployees in  charge  of  the  train  did  not  see  her. 
If  by  keeping  a  proper  lookout  they  could  have 
seen  her.  The  court  decides,  as  an  Independent 
matter,  without  reference  to  the  question  of 
contributory  negligence,  that  the  railroad  com- 
pany owes  a  duty  to  keep  a  lookout  for  trespass- 
ers, while  running  within  the  city  limits. 

In  Chamberlain  v.  Missouri  P.  R.  Co.  133  Mo. 
587,  33  S.  W..  437,  34  S.  W.  842,  which  was  an 
action  for  the  killing  of  a  trespasser  upon  a 
railroad  track  at  a  point  where  people  were  ac- 
customed to  walk,  it  was  held  that  the  servants 
of  the  company  owed  the  deceased  the  duty  of 
warning  him  if  they  saw  him  on  the  track,  or, 
by  the  exercise  of  ordinary  care,  could  have  seen 
him  In  time  to  have  enabled  him  to  get  off  the 
track,  notwithstanding  he  was  a  trespasser.  In 
this  case  the  company  was  held  liable  because 
the  engineer  did  not  exercise  pi*oper  care  to 
avoid   the  Injury  after  seeing  the  trespasser. 
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crossing,  its  danger,  and  his  approaoh  to  it^ 
was  conceded.  Hence,  in  the  face  of  this 
admitted  fact,  although  this  evidence  may 
have  some  tendency  to  prbve  the  contrary, 
the  jury  could  not  find  that  Gahagan  did 
not  know  he  was  approaching  a  place  of  dan- 
ger, or  that  the  engineer  ought  to  have  in- 
ferred a  fact  which  it  is  conceded  did  not 
exist.  As  there  is  no  evidence  that  the  de- 
fendants ought  to  have  known  the  plain- 
tiff's danger  in  season  to  have  avoided  the 
results  of  his  negligence,  they  oaanot  be 
found  guilty  of  negligence  for  XK>t  doing  so. 
The  testimony  of  the  engineer,  oalled  as  a 
witness  by  the  pleintiff,  as  to  the  conclusions 
he  in  fact  formed,  may  be  laid  entirely  out 
of  the  ease;  for  the  material  question  is  not 
what  he  did  understand,  but  what  he  ought 


to  have  inferred.  "It  has  become  a  truism 
in  the  law  of  negligence  that  each  case  de- 
pends upon  its  own  facts."  Wieland  v.  Dela- 
toare  d  B,  Canal  Co,  167  K.  Y.  19,  23,  60  N. 
£.  234.  Applying  to  the  facto  as  shown  by 
the  reserved  case  and  the  tesrtimony,  which 
has  been  fully  reported,  the  fundamental 
principles  of  the  law  of  negligence,  no  ground 
has  been  suggested  or  appears  to  us  upon 
which  it  can  be  held  thai;  the  order  of  nonsuit 
was  error. 

Exceptiona  overruled, 

Wallaoe,   J.,   did   not   sit.    The   other* 
concurred. 

Rehearing  denied. 


The  rule  with  reference  to  the  engineer's  duty 
upon  seeing  a  trespa^sser  Is  stated  as  follows : 
**The  engineer  Is  not* required  to  stop  his  train 
If  the  trespasser  is  far  enough  away  to  warn 
him,  and  a  timely  warning  is  sufficient  until  it 
Is  seen  that,  for  some  cause.  It  is  not  heeded. 
Then  it  is  his  duty  to  avoid  killing  even  a  cres- 
passer  if,  by  the  exercise  of  ordinary  care,  it 
can  be  done.'* 

Becaiise  of  the  Icnown  propensity  of  children, 
and  even  adults,  to  take  the  chances  of  walking 
on  railroad  tracks  In  cities  and  populous  dis- 
tricts, the  rule  has  been  long  settled  in  Missouri 
that  when  there  is  reason  to  apprehend  that  the 
track  will  not  be  clear,  notwithstanding  the 
right  of  the  company  to  have  it  clear,  the  per- 
sons operating  a  train  cannot  act  on  the  pre- 
sumption that  it  Is  clear,  without  being  respon- 
fdble  for  the  consequences.  Pledler  v.  St.  Louis, 
I.  M.  &  S.  R.  Cb.  107  Mo.  645,  18  S.  W.  847. 
In  this  case,  a  girl  fifteen  years  old  was  killed 
while  walking  on  a  track  at  a  place  where  many 
people  habitually  walked,  and  it  was  held  that, 
although  she  was  a  trespasser  and  guilty  of 
negligence,  the  company  was  liable  If  the  engi- 
neer saw  her  and  gave  the  alarm,  but  did  not 
make  any  attempt  to  check  the  train  and  avoid 
Injuring  her,  after  it  was  apparent  that  she 
was  unconscious  of  the  danger. 

But  the  doctrine  that  one  who  has  negligently 
placed  himself  upon  a  railroad  track  in  front  of 
A  moving  train  may  recover  notwithstanding 
his  previous  negligence,  if  injury  results  from 
the  neglect  of  the  duty  on  the  part  of  those 
operating  the  train  to  exercise  care  to  avoid  in- 
juring him,  does  not  apply  where  one  knowingly 
crosses  the  track  of  the  railroad  company  in 
such  close  proximity  to  a  moving  train  as  to  be 
struck  thereby  before  he  can  cross.  Watson  v. 
Mound  City  Street  R.  Co.  133  Mo.  246,  34  S. 
W.  573. 

In  Kreis  v.  Missouri  P.  R.  Co.  148  Mo.  321, 
49  S.  W.  877,  it  was  held  that  a  demurrer  to 
the  plaintiff's  evidence  should  have  been  sus- 
tained, it  appearing  that  the  deceased,  an  adult 
woman,  was  walking  along  a  pathway  between 
railway  tracks,  and,  knowing  that  a  train  was 
approaching  behind  her,  suddenly,  without  look- 
ing, rushed  to  a  point  where  the  collision  was 
inevitable;  it  further  appearing  that  the  com- 
pany had  no  reason  to  anticipate  that  she  in- 
tended to  cross  the  track  until  they  were  so 
close  that  a  collision  could  not  be  avoided.  The 
majority  court  seem  to  place  the  decision  on 
two  grounds,  one  that  there  was  no  breach  of 
duty  on  the  company's  part,  and  the  other  that 
the  deceased  was  guilty  of  contributory  negli- 
gence, the  minority  placing  the  decision  on  the 
latter  ground  only. 

lu  Sinclair  v.  Chicago,  B.  &  K.  C.  R.  Co.  133 
Mo.  241,  34  S.  W.  76,  the  decision  In  favor  of 
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the  company  in  an  action  for  the  killing  of  a 
trespasser  upon  its  track  is  upon  the  ground 
that  there  was  no  breach  of  duty  on  the  part 
of  the  engineer  after  he  saw  the  trespasser. 

Injuries  to  stock  on  track. 

The  liability  of  a  railroad  company  for  killing 
or  Injuring  stock  on  the  track  where  the  plaintiff 
was  chargeable  with  negligence  in  permitting 
the  stock  to  go  upon  the  track,  for  the  reasons 
already  stated,  depends  upon  the  existence,  or 
nonexistence,  of  a  duty  on  the  company's  part 
to  keep  a  lookout  for  stock.  The  duty  In  this 
respect  undoubtedly  varies  according  to  the  lo- 
cality and  other  attendant  circumstances  in  the 
manner  already  indicated  with  reference  to  the 
duty  to  persons  trespassing  upon  the  track. 

Where  a  horse  goes  upon  a  railroad  track 
through  no  fault  of  the  company,  at  a  point 
where  the  latter  is  not  required  to  anticipate 
the  presence  of  live  stock,  the  company's  liabil- 
ity is  confined  to  a  failure  on  the  part  of  its 
servants  to  use  ordinary  care  to  avoid  the  in- 
Jury  after  having  discovered  the  peril  of  the 
animal.  Hoffman  v.  Missouri  P.  R.  Co.  24  Mo. 
App.  546.  It  does  not  clearly  appear  in  this 
case  whether  the  plaintiff  was  deemed  guilty  of 
negligence  In  permitting  the  horse  to  get  on  the 
track :  but  it  would  appear  from  the  statement 
of  facts  that  he  was  not  guilty  of  negligence, 
since  it  was  stated  the  horse  was  permitted  to 
escape  from  the  pasture  by  strangers.  At  all 
events,  It  is  clear  that  the  nonliability  of  the 
company  was  placed  on  the  ground  that  the 
company  did  not  violate  any  duty  that  it  owed 
to  the  plaintiff,  and  not  upon  the  ground  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. 

In  Brooks  v.  Hannibal  &  St.  J.  R.  Co.  35  Mo. 
App.  571,  it  was  held  that  a  railroad  company 
would  be  liable  for  killing  a  steer  at  a  cross- 
ing, notwithstanding  that  it  was  impossible  for 
the  employees  in  charge  of  the  train  to  have 
checked  it  after  the  discovery  of  the  animal's 
perilous  situation.  For  the  failure  to  discover 
it  was  due  to  the  fact  that  the  company  failed 
to  have  a  proper  lookout,  or  that  the  view  of 
such  lookout  waji  cut  off  by  a  box  car. 

A  railroad  company  is  bound  to  keep  a  rea- 
sonable lookout  for  animals  that  stray  upon  its 
tracks  at  a  point  where  the  same  are  not  fenced. 
Hill  V.  Missouri  P.  R.  Co.  49  Mo.  App.  520.  It 
was  also  held  in  th<s  case  that  the  owner  of 
land  is  not  bound  to  keep  his  domestic  animals 
upon  his  premises  or  to  fence  them  in,  but  they 
are  allowed  what  is  called  a  "free  range,**  and 
he  does  not  become  a  trespasser  from  the  fact 
that  they  stray  upon  unfenced  lands  of  another 
proprietor. 

But  an  engineer  of  a  train  who  has  no  reason 
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to  anticipate  that  stock  will  be  on  the  right  of 
way  at  a  point  where  the  railroad  passos 
throngh  an  enclosed  fleld  properly  fenced,  is 
nnder  no  obllgaticm  to  keep  a  vigilant  lookout 
for  stock  on  the  track,  and  the  company  owes 
no  duty  other  than  that  of  not  wantonly  injur- 
ing the  stock  after  discovering  Its  exposed  con- 
dition. Buckman  v.  Missouri,  K.  &  T.  K.  Co. 
83  Mo.  App.  120. 

Where  an  animal,  through  no  fault  of  the 
railroad  company,  gets  upon  the  railroad  track 
at  a  point  where  the  defendant  is  not  required 
to  anticipate  its  presence,  the  company's  liabil- 
ity is  confined  to  a  failure  on  the  part  of  Its 
servants  to  use  ordinary  care  to  avoid  the  in- 
Jury  after  discovering  the  animal's  peril. 
Brooks  V.  Hannibal  k  St.  J.  R.  Co.  27  Mo.  App. 
573  :  Jewett  v.  Kansas  City,  C.  ft  8.  B.  Co.  38 
Mo.  App.  48. 

The  three  decisions  last  dted  being  placed 
on  the  ground  that  there  was  no  duty  on  the 
part  of  the  company  to  keep  a  lookout,  It  fol- 
lows, of  course,  that  they  do  not  involve  a  re- 
pudiation of  the  doctrine  of  "last  clear  chance," 
since  there  was  no  opportunity  or  occasion  for 
Its  application.  The  majority  of  the  court  in 
Windsor  v.  Hannibal  &  St.  J.  R.  Co.  45  Mo. 
App.  123,  express  the  opinion  that  if  the  owner 
of  cattle  negligently  permits  them  to  run  at 
large,  he  cannot  recover  If  they  are  killed  by 
a  passing  railway  train  at  a  point  where  the 
company  is  not  bound  to  fence,  except  upon 
proof  of  gross,  wanton,  or  wilful  negligence  on 
the  part  of  the  employees  in  charge  of  the  train. 
Thompson,  J.,  however,  while  concurring  In  the 
conclusion  reached  in  that  case,  dissented  from 
the  opinion  on  this  point,  and  held  that  it  was 
established  in  Missouri  that  the  plaintiff  in 
such  case  could  recover  upon  proof  of  the  fail- 
ure of  the  company  to  exercise  reasonable  care 
to  avoid  the  Injury. 

Mffect  of  the  continuing  negUgenoe  of  plaintiff 

or  deeeiued. 

As  already  suggested,  It  is  questionable 
^  whether  the  courts  in  this  state  have  not  in 
'  some  cases  applied  the  doctrine  of  "last  clear 
chance*'  so  as  to  hold  the  defendant  liable 
where.  If  proper  attention  had  been  paid  to  the 
question  as  to  continuing  negligence  on  the  part 
of  the  plaintiff,  the  application  of  the  doctrine 
would  have  placed  the  defendant,  or  deceased  as 
the  case  may  be,  In  the  position  of  having  by 
his  negligence  lost  the  last  clear  opportunity  to 
avoid  the  Injury.  This  seems  to  be  the  posi- 
tion of  Justice  Marshall  In  Holwerson  v.  St. 
Louis  &  S.  R.  Co.  157  Mo.  216,  50  L.  R.  A.  850, 
57  S.  W.  770.  That  was  the  case  of  a  person, 
who  was  himself  guilty  Of  negligence,  killed 
while  trying  to  cross  a  street  railway  track  in 
front  of  a  moving  car.  The  trial  resulted  in  a 
verdict  for  the  defendant,  but  the  trial  court 
granted  a  new  trial  for  supposed  error  In  in- 
structions given  at  the  request  of  the  defendant. 
This  ruling  of  the  trial  court  was  reversed  upon 
the  ground  that  the  Instructions  were  correct. 
These  Instructions  conceded  the  plaintiff's  right 
to  recover  If,  notwithstanding  deceased's  neg- 
ligence In  going  upon  the  track  without  looking 
or  listening  for  the  approach  of  cars,  the  em- 
irioyees  of  the  defendant  In  charge  of  the  car, 
after  they  saw,  or  by  the  ewerciae  of  ordinary 
care  could  have  teen,  that  the  deceased  was  In 
a  i>osItlon  of  peril,  omitted  to  use  such  care  and 
caution  in  stopping  the  car  as  a  person  of  ordi- 
nary care  and  prudence  would  have  exercised 
under  like  and  similar  circumstances.  These 
instructions  seem  sufficiently  favorable  to  the 
plaintiff  unless,  by  requiring  the  employees  to 
exercise  only  ordinary  care  to  discover  the  de- 
eeased*s  perilous  position,  they  impose  too  low 
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a  degree  of  care,  and  it  was  evidently  on  this 
ground  that  the  plaintiff  complained  of  them. 
The  opinion  of  Marshall,  J.,  however,  proceeds 
on  the  theory  that  the  negligence  of  the  de- 
ceased was  sufficient  to  prevent  a  recovery,  it 
not  being  alleged  or  claimed  that  the  defendant 
Inflicted  the  injury  wantonly.  There  are  some 
expressions  in  the  opinion  which,  considered 
apart  from  the  facts  of  the  particular  case, 
might  be  interpreted  as  denying  altogether  the 
doctrine  of  "last  clear  chance,"  but  when  the 
opinion  is  read  as  a  whole,  in  connection  with 
the  facts  of  the  particular  case,  it  is  clear  that 
the  learned  Justice  merely  meant  to  hold  that 
the  doctrine  could  not  be  successfully  invoked- 
by  plaintiff  where  the  negligence  on  the  part 
of  deceased,  as  in  the  case  at  bar,  continued  up 
to  the  very  time  he  was  struck  by  the  car,  since 
In  that  case  the  deceased  himself  must  be 
deemed  to  have  had  the  last  clear  chance  to 
avoid  the  accident.  The  opinion  takes  the  posi- 
tion that  the  negligence  of  the  party  Injured 
win  defeat  any  action,  the  gravamen  of  which 
is  negligence,  and  that,  in  order  to  make  the 
injury  intentional  or  wanton,  there  must  be  ac- 
tual knowledge  of  the  danger  and  actual  Intent 
to  inflict  the  injury.  This  statement,  however, 
Is  undoubtedly  to  be  limited  to  cases  where  the 
negligence  of  the  person  injured  was  concurrent 
with  that  of  the  defendant,  i.  e.,  continued  to, 
at  least,  as  late  a  period  as  the  defendant's 
negligence.  The  other  Judges  concurred  In  the 
result,  but  not  In  the  opinion;  and  In  the  sub- 
sequent case  of  Morgan  v.  Wabash  R.  Co.  150 
Mo.  262,  60  8.  W.  195,  the  majority  of  the 
court  (Sherwood  and  Marshall,  J  J.,  dissenting) 
applied  the  doctrine  of  "last  clear  chance"  so 
as  to  uphold  a  recovery  against  a  railroad  com- 
pany for  the  death  of  a  person  who  was  guilty 
of  gross  negligence  Vn  walking  upon  the  track, 
although  the  employees  in  charge  of  the  train 
did  not  see  him,  upon  the  ground  that  in  view 
of  the  fact  that  persons  were  accustomed  to 
walk  on  the  track  at  the  point  where  the  acci- 
dent occurred,  the  employees  were  bound  to 
keep  a  lookout  even  for  trespassera  The 
greater  part  of  the  argument  of  the  majority  Is 
addressed  to  the  establishment  of  a  duty  on  the 
part  of  the  employees  to  keep  a  lookout  for 
trespassers  at  the  point  in  question,  and  with 
this  duty  established,  the  decision  seems  to  be 
In  line  with  previous  decisions  of  the  court ; 
but,  even  assuming  the  existence  of  such  duty, 
and  admitting  the  applicability  of  the  doctrine 
of  "last  clear  chance"  to  the  situation,  it  is  difll- 
cult  to  see  why  the  doctrine  should  not  have  been 
applied  against,  and  not  in  favor  of,  the  plain- 
tiff. And  this  is  apparently  the  position  taken 
by  Marshall,  J.,  In  his  dissenting  opinion  in  this 
case  and  In  his  opinion  In  the  previous  case. 
In  this  case  the  composition  of  the  train  was 
such  that  it  was  Impossible  for  the  engineer  and 
fireman  to  see  the  track  In  front  of  them.  The 
negligence  In  so  making  up  the  train,  or  In  fail- 
ing to  provide  other  means  of  keeping  a  lookout, 
undoubtedly  continued  up  to  the  last  point  at 
which.  If  the  deceased  had  been  discovered,  the 
accident  could  have  been  avoided  by  the  exer- 
cise of  reasonable  care ;  but  it  would  seem  that 
the  deceased's  negligence  might  also  be  regarded 
as  continuing  up  to  the  last  point  of  time  at 
which,  if  he  had  discovered  the  train,  he  could 
have  escaped  from  the  track  In  time  to  avoid 
the  injury.  It  Is  apparent  that  deceased,  if  be 
had  discovered  the  train  (which  It  would  seem 
he  mu.Rt  have  done  but  for  his  negligence)  might 
have  stepped  from  the  track  and  avoided  injury 
after  the  train  had  approached  so  close  that  It 
could  not  be  stopped  In  time  to  avoid  striking 
him  if  he  remained  on  the  track.  If  the  duty 
of  the  defendant.  In  case  the  deceased  had  been 
discovered,  would  have  been  limited  to  stopping 
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the  train,  the  ''last  clear  chance"  doctrine 
woulA  seem  to  charge  the  deceased  with  the  last 
act  of  negligence:  but,  assuming  that  the  neg- 
ligence on  the  part  of  defendant  continued  after 
the  engine  passed  the  last  point  at  which,  if 
the  deceased's  presence  had  been  discovered,  the 
train  could  have  been  stopped,  and  continued 
up  to  the  last  point  at  which,  if  proper  signals 
had  been  given,  the  deceased  would  have  been 
apprised  of  his  danger  in  time  to  have  stepped 
from  the  track,  even  then  it  would  seem  that 
the  last  act  of  negligence  would  be  chargeable  to 
him.  In  any  view  it  would  seem  that  the  neg- 
ligence of  deceased  must  have  been  at  least  con- 
current with  that  of  the  defendant,  and  If  that 
was  so  the  indispensable  condition  of  an  act 
of  negligence  on  the  defendant's  part.  Inter- 
vening after  plaintiflTs  negligence  had  ceased, 
would  be  lacking.  Marshall,  J.,  In  Holwerson 
V.  St.  Louis  &  S.  R.  Co.  157  Mo.  216,  50  L.  R. 
A.  850,  67  S.  W.  770,  alluding  to  the  position 
of  the  plaintiff  that  the  evidence  presented  a 
case  of  prior  negligence  of  the  deceased,  and 
ttubaequent  negiigoice  of  the  motorman,  and  the 
position  of  the  defendant  that  the  case  was  not 
merely  one  of  the  previous  negligence  of  the  de- 
ceased, but  also  his  continuing  negligence,  said : 
"As  a  matter  of  law,  both  contentions  are  cor- 
rect, but  in  its  last  analysis  the  whole  doctrine 
of  subsequent  negligence  as  applied  to  both  the 
defendant  and  the  plaintiff  is  but  a  refining,  a 
subdividing,  and  an  appropriation  Into  stages 
and  degrees  of  the  doctrine  of  negligence  and 
contributory  negligence,  and  has  crept  Into  the 
law  In  the  effort  to  determine  the  immediate, 
direct,  and  proximate  cause  of  the  Injury,  and 
to  ascertain  whether  the  plaintiff  was  guilty 
of  negligence  which  contributed  with  the  de- 
fendant's negligence  to  the  producing  of  the 
injury."  If  the  position  of  Marshall,  J.,  In  this 
case  Is  sound,  it  would  seem  that  In  some  of  the 
cases  previously  cited  the  liability  of  the  rail- 
road company  might  have  been  denied  upon  the 
ground  that  nothing  had  Intervened  to  Inter- 
rupt plaintiff's  negligence.  Perhaps  those  de- 
cisions are  to  be  construed  upon  the  assumption 
that  it  had  been  conclusively  determined  or  con- 
ceded, for  the  purposes  of  the  point,  that  the 
plaintiff's  negligence  had  been  interrupted,  and 
did  not  continue  up  to  the  instant  of  the  acci- 
dent. 

The  decision  In  Tanner  v.  Missouri  P.  R.  Co. 
161  Mo.  4U7,  61  S.  W.  826,  denying  the  liability 
of  a  railroad  company  for  injuries  to  a  person 
guilty  of  negligence  in  standing  so  close  to  the 
track  as  to  be  struck  by  a  train  approaching 
the  station  unless  the  company's  employees 
were  guilty  of  wilful,  reckless,  or  wanton  mis- 
conduct, seems  to  be  reconcilable  with  other  de- 
cisions holding  the  company  liable,  upon  the 
theory  that  plaintiff  might,  by  the  exercise  of 
due  care,  have  stepped  out  of  danger  the  instant 
before  he  was  struck. 

Watson  V.  Mound  City  Street  R.  Co.  133  Mo. 
246.  34  S.  W.  573,  says  that  the  rule  that  the 
negligence  of  a  person  will  not  prevent  recovery 
for  an  injury  resulting  from  the  failure  of  the 
defendant,  or  its  employees,  to  perform  the 
duty  of  care  to  avoid  Injuring  him,  presupposes 
a  previous,  or  In  point  of  time  a  prior,  negli- 
gence of  plaintiff,  the  effect  of  which  could  be 
avoided  by  defendant.  It  does  not  exempt 
plaintiff  from  the  consequences  of  his  own  con- 
temporaneous negligence,  which  Is  an  immedi- 
ate, direct,  and  proximate  cause  of  the  injury. 
Montana. 

A  railroad  company  is  under  no  legal  obliga- 
tion to  maintain  an  active  lookout  for  the  pur- 
pose of  avoiding  injury  to  a  trespasser,  and  Is 
not  liable  for  Injuries  to  him  unless  by  the 
exercise  of  reasonable  care,  after  seelni?  his 
peril,  the  injury  might  have  been  averted. 
55  L.  R.  A. 


j  Egan  V.  Montana  C.  R.  Co.  24  Mont.  560,  63 
Pac.  831.  This  was  applied  to  the  case  of  a 
person  walking  along  a  footpath  which  he  and 
others,  with  the  tolerance  of  the  railroad  com- 
pany, had  been  in  the  habit  of  using.  The 
court  held  that  the  mere  tolerance  or  endurance 
of*  pasc  trespassers  did  not  Justify  the  inference 
that  other  acts  of  the  same  kind  were  licensed, 
and  that  the  company  owed  to  the  plaintiff  no 
greater  or  different  duty  than  they  owe  to  per- 
sons trespassing  on  other  parts  of  their  prop- 
erty. 
Nebranka. 

In  Union  P.  R.  Co.  r.  Mertes,  85  Neb.  204,  62 
N.  W.  1099,  the  court  stated  the  rule  to  be  that, 
although  the  plaintiff  has  negligently  exposed 
himself  to  an  Injury,  yet,  if  the  defendant,  after 
discovering  the  exposed  condition,  inflicts  the 
injury  upon  him  through  the  failure  to  exercise 
ordinary  care,  the  plaintiff  may  recover  dam- 
agea 

In  Omaha  Street  R.  Co.  t.  Martin,  48  Neb. 
05,  66  N.  W.  1007,  the  rule  was  extended  so  as 
to  apply  to  a  case  where  the  Injury  might  have 
been  avoided  by  the  exercise  of  ordinary  care 
after  the  plaintiff's  peril  was  discovered,  or,  by 
the  exercise  of  reasonable  care,  might  have  been 
discovered.  The  rule  was  applied  in  the  latter 
case  where  a  passenger  negligently  attempted  to 
board  a  train  wUIe  carrying  a  bundle  in  one 
hand. 

In  Chicago,  B.  k  Q.  R.  Co.  t.  Grablln,  38  Neb. 
90,  56  N.  W.  796,  67  N.  W.  522,  it  was  held 
that  if  an  engineer  could,  by  exercising  such 
a  vigilant  and  careful  lookout  as  was  consistent 
with  his  other  duties,  have  seen  a  boy  on  the 
track  in  time  to  save  him,  his  failure  to  do  so 
was  negligence  ^hlch  would  render  the  company 
liable  notwithstanding  the  boy  was  a  trespasser. 
In  this  case  contributory  negligence  was  not 
imputable  to  the  l>oy  because  of  his  tender 
years:  but  the  decision  establishes  the  duty  of 
an  engineer  to  keep  a  lookout  for  trespassers; 
and  in  the  following  cases,  although  the  doc- 
trine of  contributory  negligence  is  not  referred 
to,  It  would  seem  that  the  trespassers  in  those 
cases  must  have  been  relieved  of  the  effect  of 
that  doctrine  by  the  application  of  the  qualify-  • 
Ing  doctrine  of  "last  clear  chance,"  as  it  is  dlf- 
ticult  to  see  how  a  trespasser  on  a  railroad 
track  who  is  fui  juris  could  be  injured  without 
negligence  on  his  part,  which,  under  the  unqual- 
ified doctrine  of  contributory  negligence,  would 
prevent  a  recovery. 

A  railroad  company  does  not  discharge  Its 
whole  duty  by  refraining  from  wantonly  injur- 
ing a  trespasser  upon  its  track  after  observing 
his  position.  It  is  bound  in  ail  cases  to  ex- 
ercise reasonable  care  to  avoid  injuring  ail 
persons  who  are  known  to  be,  or  who  may  be 
reasonably  expected  to  be,  upon  its  right  of  way. 
Chicago,  B.  &  Q.  R.  Co.  ▼.  Wymore,  40  Neb.  645, 
58  N.  W.  1120 ;  Chicago,  B.  &  Q.  R.  Co.  t.  WU- 
^s.  40  Neb.  660,  58  N.  W.  1125. 
Nevada. 

A  railroad  company  Is  liable  for  Injuries 
caused  by  a  collision  of  a  train  with  a  team  at 
a  crossing,  notwithst%ndIng  the  plaintiff's  own 
negligence,  where  the  engineer  could,  by  the 
exercise  of  ordinary  care  and  reasonable  dili- 
gence, have  seen  the  team  on  the  track  In  time 
to  have  avoided  the  collision.  Bunting  t.  Cen- 
tral P.  R.  Co.  16  Nev.  277. 
New-  Hampahlre. 

The  following  cases  In  New  Hampshire  seem 
to  extend  the  doctrine  so  as  to  cover  the  omis- 
sion of  a  duty  Incumbent  on  the  defendant  to 
discover  the  peril : 

That  a  drunken  man  was  guilty  of  negligence 
in  lying  upon  the  track  of  an  electric  railway 
company  does  not  prevent  recovery  for  his  death 
from  being  struck  by  a  car  if,  at  the  time  of 


1901. 


GA.HAOA.N  ▼.  Boston  &  Mains  Railboad. 


453 


tbe  accident,  he  was  Incapable  of  extricating 
himself  from  his  danger  by  reason  of  his  Intox- 
icated condition,  and  the  employees  of  the  road 
could,  by  the  use  of  ordinary  care,  have  pre- 
vented tho  accident.  Eklgerly  ▼.  Union  Street 
R.  Co.  67  N.  H.  S12,  36  Atl.  558.  In  this  case 
It  was  held  that  the  question  whether  the  com- 
pany, by  the  exercise  of  ordinary  care,  could 
have  prevented  the  injury,  was  properly  submit- 
ted to  the  jury  upon  evidence  that  deceased 
conld  have  been  seen  In  time  to  have  stopped 
the  car  before  striking  him. 

Evidence  to  show  that  a  person  icllled  by  a 
train  was  rightfully  or  wrongfully  on  the  track 
la  competent  for  the  jury  to  consider  in  deter- 
mining the  measure  of  care  which  the  company 
was  bound  to  exercise.  Greater  watchfulness 
might  reasonably  be  required  against  expected 
than  unexpected  danger.  But  the  unexpected 
presence  of  the  deceased  on.  the  track  through 
his  own  or  his  father's  negligence,  or  as  a  wil- 
ful trespasser,  would  not  relieve  the  company 
from  its  obligation  to  exercise  ordinary  care, 
or  excuse  it  from  doing  him  an  Injury  which, 
by  ordinary  care,  it  could  avoid.  Felch  v.  Con- 
cord R.  Co.  66  N.  H.  318,  29  Atl.  557.  In  this 
case  it  was  held  that  the  fact  that  the  de- 
ceased could  have  been  seen  on  the  track  by 
the  engineer  at  a  distance  within  which  the 
train  might  have  been  stopped,  is  evidence  up<m 
the  question  whether  the  company  exercised  or- 
dinary care. 

The  negligence  of  a  person  at  a  highway 
crossing  does  not  preclude  recovery  for  his 
death  if  the  employees  In  charge  of  the  train 
which  struck  him  saw  him  on  the  track  and 
knew  his  situation,  or  by  the  use  of  ordinary 
care  might  have  known  it  In  time  to  have  pre- 
vented or  avoided  the  accident.  State  v.  Man- 
chester &  L.  R.  Co.  52  N.  H.  528.  It  appeared 
in  this  case,  however,  that  the  engineer  saw  the 
deceasod. 
Ne-^v  •Teriiey. 

In  Camden,  O.  ft  W.  R.  Co.  t.  Young,  60  N.  J. 
L.  103,  37  Atl.  1013,  an  electric  railroad  com- 
pany was  exonerated  from  liability  for  the 
death  of  a  person  who  was  overtaken  by  a  train 
while  upon  a  trestle,  unless  he  was  seen  in  time 
to  have  prevented  the  accident.  It  is  clear, 
however,  that  the  decision  in  this  case  was  upon 
the  ground  that  the  motorman  was  not  bound 
to  anticipate  the  presence  of  a  pedestrian  upon 
the  trestle,  and  that  he  had  no  other  duty  than 
to  avoid  running  him  down  if  he  became  aware 
of  his  presence,  and  not  upon  the  ground  that 
the  deceased  was  guilty  of  contributory  negli- 
gence. Indeed,  It  was  held  to  be  a  question  for 
the  jury  in  this  case  whether  the  deceased,  In 
any  event,  could  be  regarded  as  guilty  of  con- 
tributory negligence,  since  there  was  some  evi- 
dence to  show  that  he  went  upon  the  trestle 
pursuant  to  the  advice  of  one  of  the  company's 
employees  after  he  had  been  carried  past  his 
station.  This  case,  therefore,  does  not  involve 
a  denial  of  the  application  of  the  doctrine  of 
"last  clear  chance,"  to  the  omission  of  a  duty 
to  keep  a  lookout  where  such  duty  exists. 
Ne-vr  York. 

Some  of  the  decisions  in  New  York  seem  to 
limit  the  doctrine  to  cases  of  the  omission  of 
dne  care  on  the  defendant's  part  after  discov- 
ering the  plaintiff's  peril ;  thus : 

It  is  well  settled  that  an  injured  party  or  his 
representatives  may  recover  damages  for  any 
Injury  caused  by  defendant's  negligence,  not- 
withstanding the  injured  party's  own  negligence 
exposed  himself  to  the  risk  of  the  injury,  if 
such  injury  wlu  proximately  caused  by  defend- 
ant's omission  to  use  ordinary  care  for  the  pur- 
pose of  avoiding  the  injury  after  being  aware 
of  the  danger.  Sweeney  v.  New  York  Steam 
Co.  15  Daly,  312,  6  N.  Y.  Siipp.  528,  Affirmed  In 
117  N.  Y.  642,  22  N.  B.  1131. 
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Others  vtate  the  doctrine  la  terms  broad 
enough  to  cover  any  omission  of  duty  on  the 
defendant's  part  Intervening  after  plaintiff's 
negligence;  thus: 

In  Johnson  v.  Hudson  River  R.  Co.  6  Duer, 
27,  the  court  said  that  the  doctrine  originat- 
ing In  Davles  v.  Mann  and  established  In  Eng- 
land appeared  to  be  as  follows :  That  as 
the  plaintiff  In  the  action  is  not  allowed  to 
recover  notwithstanding  the  clearest  proof  of 
the  negligence  of  the  defendant,  when  it  is 
also  proved  that  his  own  negligence  directly 
contributed  to*  the  accident,  so  the  defend- 
ant Is  not  shielded  from  a  recovery  notwith- 
standing such  negligence  on  the  part  of  the 
plaintiff  Is  proved,  when  it  appears  that  but 
for  his  own  subsequent  negligence  the  accident 
would  never  have  occurred ;  that  Is  when  It  ap- 
pears that  his  own  negligence  was  the  sole  prox- 
imate cause.  The  court,  however,  did  not  feel 
called  upon  either  to  adopt  or  reject  the  doc- 
trine. 

So,  also,  the  New  York  court  of  appeals  In 
Austin  V.  New  Jersey  S.  B.  Co.  43  N.  Y.  75,  8 
Am.  Rep.  663,  said  that  negligence  on  the  part 
of  plaintiff  to  prevent  a  recovery  must  be  prox- 
imate, not  remote,  and,  notwithstanding  the 
previous  negligence  of  the  plaintiff,  If  at  the 
time  the  Injury  was  committed  It  might  rea- 
sonably have  been  avoided  by  the  defendant  by 
the  exercise  of  reasonable  care  and  prudence,  an 
action  will  He  for  the  Injury.  The  principle 
was  applied  In  this  case  so  as  to  hold  the  owner 
of  a  vessel  liable  for  colliding  with  a  grounded 
vessel  notwithstanding  the  negligence  of  those 
in  charge  of  the  latter  vessel  in  allowing  her  to 
ground.  It  does  not  appear  In  this  case 
whether  the  danger  was  discovered  before  the 
collision  or  not. 

One  in  charge  of  a  vessel  lying  at  a  dock  Is 
not  guilty  of  contributory  negligence  in  throw- 
ing a  log  overboard  so  as  to  preclude  recovery, 
where  the  defendants  unlawfully  removed  the 
vessel  from  the  dock  and  left  her  lying  in  the 
stream  on  the  log.  In  consequence  of  which,  at 
low  water,  the  vessel  settled  on  the  log  and 
sustained  damage.  Satteriy  v.  Hallock,  6  Hun, 
178. 

The  court  In  Weitsman  v.  Nassau  Electric  R. 
Co.  33  App.  Dlv.  585,  53  N.  Y.  Supp.  905,  quotes, 
with  approval,  a  statement  of  a  textbook  writer 
to  the  effect  that  negligence  on  the  part  of  the 
person  Injured  will  not  prevent  recovery  if  the 
defendant,  after  such  negligence  occurred, 
could,  by  the  exercise  of  ordinary  care,  have  dis- 
covered it  in  time  to  have  avoided  Inflicting  the 
Injury.  It  was  necessary,  however,  for  the 
court  to  go  to  that  extent,  as  In  this  case  the 
plaintiff's  peril  was  discovered,  and  It  probably 
did  not  Intend  to  approve  the  doctrine  to  the 
full  extent,  as  It  says  In  another  part  of  the 
opinion  :  "In  many  of  the  states  the  rule  goes 
one  step  fai'ther,  and  holds  that  if  the  defend- 
ant might.  In  the  exercise  of  reasonable  care, 
have  discovered  the  plaintiff  In  time  to  have 
avoidtjd  the  accident,  he  Is  answerable  In  dam- 
ages for  a  failure  to  make  such  discovery." 

In  Green  v.  Erie  R.  Co.  11  Hun,  333.  a  pas- 
senger who  had  alighted  from  a  west-bound 
train  and  was  crossing  the  east-bound  track  in 
order  to  reach  the  depot  was  struck  and  killed 
by  a  train  of  coal  cars  going  east.  The  coal 
cars  were  running  down  a  grade  by  the  force 
of  gravity,  and  there  was  no  brakeman  on  the 
forward  end,  aind  no  warning  or  signal  given  of 
the  approach  of  the  cars.  The  court  said : 
"The  general  rule,  no  doubt,  Is  that  the  plain- 
tiff, In  an  action  for  negligence,  cannot  succeed 
if  it  Is  found  by  the  jury  that  he  himself  had 
been  guilty  of  negligence,  or  want  of  ordinary 
care,  which  contributed  to  cause  the  accident. 
But  tbis  rule,  In  many  cases,  is  qualified  by  an- 
other one^  which  is  that,  though  the  plaintiff 
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may  have  been  guilty  of  negligence,  and  al- 
though that  negligence  may  In  fact  have  con- 
tributed to  the  accident.  If  the  defendant  could 
in  the  result,  by  the  exerdse  of  ordinary  care 
and  diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him.  (Citing  liadley  v.  London  &  N.  W. 
R.  Co.  L.  R.  1  App.  Cas.  754,  46  L.  J.  Exch.  N. 
S.  573,  35  L.  T.  N.  S.  637,  25  Week.  Rep.  147, 
and  other  cases.)  We  think  it  was  a  proper 
question  for  the  Jury  whether  the  defendant 
was  not  guilty  of  such  gross  negligence  as  was 
equivalent  to  Intentional   mischief.*' 

Mapes  V.  Union  R.  Co.  56  App.  Dlv.  608,  67 
N.  Y.  Supp.  358,  applied  the  doctrine  of  the 
preceding  case  to  a  case  where  the  motorman  of 
an  electric  car,  while  asleep,  ran  into  a  wagon 
which  was  being  driven  along  the  track  in  front 
of  the  car,  upon  the  assumption  that  the  driver 
of  the  wagon  did  not  establish  freedom  from 
negligence  on  his  part. 

These  two  cases  seem  to  extend  the  doctrine 
to  the  omission  of  a  duty  the  performance  of 
which  would  have  disclosed  the  danger,  If  such 
omission  amounts  to  gross  negligence  or  an  In- 
tentional mischief.  If  the  last  sentence  quoted 
from  Green  v.  Brie  R.  Co.  is  an  essential  part 
of  the  opinion,  the  liability  of  the  defendant 
in  such  a  case  would  seem  to  depend  upon  the 
question  whether,  under  all  the  circumstances, 
the  duty  which  was  omitted  was  so  imperative 
as  to  make  its  omission  amount  ,to  gross  negli- 
gence or  an  Intentional  mischief.  It  would 
seem,  therefore,  according  to  these  cases,  that. 
In  order  that  plaintiff  may  recover  notwith- 
standing his  own  negligence,  the  gravamen  of 
the  action  must  be  gross  negligence  or  a  wilful 
injury,  though  such  negligence  or  wilfulness 
may,  in  a  proper  case,  be  predicated  of  the  omis- 
sion of  a  duty  arising  before  the  discovery  of 
the  plaintiff's  peril. 

In  Foley  v.  New  Tork  C.  ft  H.  R.  R.  Co.  78 
Hun,  24S,  28  N.  Y.  Supp.  816,  the  right  of  the 
parents  of  a  child  killed  by  a  train  while  tres- 
passing on  the  railroad  track  was  denied,  al- 
though the  engineer  saw  the  child  and  did  not 
scop  the  train.  The  decision  Is  not  upon  the 
ground  that  the  plaintiffs  were  guilty  of  con- 
tributory negligence,  though  It  waa  held  they 
were  guilty  of  such  negligence,  but  upon  the 
ground  that  the  engineer  had  the  right  to  as- 
sume that  the  child  would  hear  the  alarm  and 
leave  the  track. 

In  Murch  v.  Western  N.  Y.  &  P.  R.  Co.  78 
Hun,  601,  29  N.  Y.  Supp.  490,  the  right  to  re- 
cover for  the  death  of  an  intoxicated  person 
who  either  fell,  or  voluntarily  lay  down,  upon 
a  railroad  track  and  went  to  sleep  and  was 
struck  by  a  train  was  denied;  but  the  decision 
is  not  upon  the  ground  of  contributory  negli- 
gence, but  on  the  ground  that  there  was  no  neg- 
ligence on  the  part  of  the  engineer,  It  appearing 
that  an  object  on  the  track  was  seen  at  a  point 
400  or  500  feet  distant  therefrom,  but  that  the 
engineer  was  unable  to  distinguish  what  It  was 
until  the  engine  had  reached  a  point  within  200 
or  250  feet,  and  that  he  then  did  everything  in 
his  power  to  stop  the  train.  This  case,  there- 
fore, presented  no  opportunity  or  occasion  for 
the  application  of  the  doctrine  of  "last  clear 
chance." 

Button  T.  Hudson  River  R.  Co.  18  N.  Y.  248, 
was  an  action  for  the  death  of  a  person  who, 
while  Intoxicated,  lay  down  upon  a  street-car 
track  and  was  run  over  and  killed  by  a  car.  It 
did  not  appear  how  long  he  had  been  lying  on 
the  track,  but  It  was  held  his  act  In  imprudently 
entering  or  remaining  on  the  track  and  exposing 
himself  to  danger  must  be  regarded  as  a  proxi- 
mate cause,  and  it  was  therefore  misleading  to 
charge  the  Jury  that  the  negligence  of  clec<»a8ed, 
In  order  to  prevent  recovery,  must  have  directly 
contributed  to  the  injury.  The  court  seems  to 
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assume  that  the  negligence  of  the  deceased  was 
a  proximate  cause  of  the  injury  as  if  that  weis 
a  matter  beyond  question. 

It  was  held  In  Terry  t.  New  York  C.  R.  Oow 
22  Barb.  574,  that  to  entitle  a  trespasser  upon  a 
railroad  track  to  recover,  he  must  prove  the  in- 
Jury  was  wilful  and  intentional  on  the  part  of 
the  defendant ;  but  this  is  evidently  not  on  the 
ground  of  contributory  negligence,  but  on  the 
ground  that  the  company  owes  no  duty  to  a 
trespasser,  whether  chargeable  with  negligence 
or  not,  except  not  to  wilfully  or  intentionally 
injure  him. 
North  Carolina. 

While  the  North  Carolina  sapreme  court  has 
at  different  times  taken  different  views  as  to 
the  circumstances  under  which  the  negligence 
on  the  part  of  the  plaintiff  may  be  regarded  as 
having  culminated  before  the  injury,  so  as  to 
permit  the  intervention  of  an  act  of  negligence 
on  the  defendant's  part  between  it  and  the  ac- 
cident, that  court  has  never — at  least  since  it 
adopted  the  doctrine  in  Gunter  v.  Wicker,  85 
N.  C.  310 — denied  its  application  to  a  case 
which,  in  the  view  of  the  court  at  the  time  of 
the  decision,  presented  the  conditions  essential 
to  its  application,  i.  e.,  a  breach  of  duty  on  the 
defendant's  part  intervening  after  the  negli- 
gence of  the  plaintiff  had  ceased.  The  nature 
and  function  of  the  doctrine  and  the  mode  of 
its  operation  have  been  clearly  stated  and  ex- 
plained by  this  court. 

If  the  act  of  the  plaintiff  Is  directly  connected, 
so  as  to  be  concurrent  with  that  of  the  defend- 
ant, then  his  negligence  is  proximate,  and  will 
bar  his  recovery ;  but  when  the  negligent  act  of 
the  plaintiff  precedes  in  point  of  time  that  of 
the  defendant,  then  it  Is  held  to  be  a  remote 
cause  of  the  injury,  and  will  not  bar  a  recovery, 
if  the  injury  could  have  been  prevented  by  the 
exercise  of  reasonable  care  and  prudence  on  the 
part  of  the  defendant.  Gunter  v.  Wicker,  85 
N.  C.  310 ;  Farmer  v.  Wilmington  ft  W.  R.  Co. 
88  N.  C.  569 :  Meredith  v.  Cranberry  Coal  ft  I. 
Co.  99  N.  C.  576,  5  S.  B.  659. 

Notwithstanding  the  previous  negligence  of 
the  plaintiff,  if  at  the  time  when  the  Injury  was 
committed  it  might  have  been  avoided  by  the 
exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  defendant,  an  action  will  lie  for 
damages.  Gunter  v.  Wicker,  85  N.  C.  310  ;  Far- 
mer V.  Wilmington  ft  W.  R.  Co.  88  N.  C.  564 : 
Turrentlne  v.  Richmond  ft  D.  EL  Co.  92  N.  C. 
638 :  Baker  v.  Wilmington  ft  W.  R.  Co.  118  N. 
C.  1015,  24  S.  B.  415. 

One  of  the  most  helpful  and  suggestive  state- 
ments that  has  ever  been  made  with  reference 
to  the  doctrine  is  4hat  contained  In  Smith  v. 
Norfolk  ft  S.  R.  Co.  114  N.  C.  728,  25  L.  R.  A. 
287,  19  S.  B.  863,  923,  to  the  effect  that  the  rule 
in  Da  vies  v.  Mann  (where  the  doctrine  origi- 
nated) simply  furnishes  a  means  of  determin- 
ing whether  the  plaintiff's  negligence  is  a  re- 
mote or  proximate  cause  of  the  injury.  The 
court  says  that  before  the  introduction  of  the 
rule  any  negligence  on  the  part  of  the  defend- 
ant, which  In  any  degree  contributed  to  the  acci- 
dent, was  Judicially  treated  as  a  proximate 
cause,  and  constituted  contributory  negligence, 
which  barred  a  recovery. 

In  Gunter  v.  Wicker,  85  N.  C.  810,  the  doc- 
trine of  Davles  v.  Mann  was  applied  to  a  case 
where  an  employee  entered  into  a  fly  wheel  for 
the  purpose  of  oiling  It,  having  negligently 
failed  to  put  it  upon  a  dead  oenter,  which  he 
might  easily  have  done  and  thus  secured  his 
own  safety.  One  of  the  employers,  without 
notice  or  warning,  turned  on  the  stenm  and 
set  the  mill  in  operation  while  the  employee 
was  in  the  wheel.  In  consequence  of  which 
he  was  injured.  It  was  held  that  notwith- 
standing the  negligence  of  the  employee  In  thus 
exposing  himself  to  peril,  the  employers  were 
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liable,  becante  by  tbe  exercise  of  reasonable 
care  and  prodence  after  tbe  employee's  neg- 
ligence bad  occurred,  tbe  injury  might  have 
been  prevented.  Tbe  conrt  says  tbat  tbe  em- 
ployee's exposure  of  his  person  was  not  a  cause, 
but  a  condition,  which  rendered  th^  injury 
possible  and  actual  as  tbe  result  of  tbe  caution 
whlcb  was  imposed  upon  tbe  employer  in  conse- 
quence. 

Tbe  negligence  of  a  passenger  In  attempting 
to  aligbt  from  a  street  car,  witb  her  hands  so 
full  of  bundles  that  she  could  not  avail  herself 
of  tbe  appliances  provided  to  support  her  in 
alighting,  does  not  relieve  tbe  company  from 
liability  for  Injuries  caused  by  the  sudden  start- 
ing of  tbe  car,  where  tbe  conductor  might,  by 
tbe  exercise  of  reasonable  care,  have  seen  her 
and  prevented  tbe  accident.  Cawfleld  v.  Ashe- 
vllle  Street  R.  Co.  Ill  N.  C.  600,  16  S.  E.  703. 

Tbe  case  of  Smltb  v.  Norfolk  ft  8.  R.  Cb.  114 
N.  C.  728,  26  L.  R.  A.  287,  19  S.  E.  863,  923  (al- 
tbougb,  as  is  afterwards  sbown,  the  railroad 
company  in  that  case  was  exonerated  from  lia- 
bility because  tbe  court  took  tbe  view  that  tbe 
plalntlflTs  negligence  was  continuing),  expressly 
holds  tbat  the  doctrine  is  not  to  be  limited  to 
cases  where  the  danger  was  actually  discovered, 
but  extends  to  any  omission  of  duty  on  tbe  part 
of  tbe  defendant,  either  before  or  after  the  dis- 
covery of  tbe  danger.  If  it  intervened  between 
tbe  plalntifTs  negligence  and  the  accident. 
Tbls  case  also  points  out  the  necessity  of  de- 
termining tbe  existence  of  tbat  duty  before 
tbere  la  any  opportunity  or  occasion  for  apply- 
ing tbe  doctrine. 

In  North  Carolina  It  Is  held  tbat  It  is  tbe 
duty  of  tbe  employees  in  charge  of  a  train  to 
keep  a  lookout  even  at  points  in  tbe  open  coun- 
try, and  at  places  other  than  highway  cross- 
ings. As  pointed  out  in  subdivision  I.,  the 
court  In  Pickett  v.  Wilmington  &  W.  R.  Cb.  117 
N.  C.  616,  80  L.  R.  A.  257,  23  S.  E.  264  (where 
tbe  doctrine  was  applied  so  as  to  hold  a  rail- 
road company  liable  for  killing  a  drunken  tres- 
passer lying  on  tbe  track,  although  he  was  not 
seen  in  time  to  avoid  the  injury),  uses  language 
Indicating  that  the  duty  to  keep  a  lookout  was 
not  owed  primarily  to  the  trespasser,  since  he 
was  guilty  of  negligence  in  being  on  tbe  track, 
bat  was  owed  primarily  to  persons  not  guilty 
of  negligence  whose  safety  might  be  endangered 
by  tbe  failure  to  keep  a  lookout;  and  that  the 
liability  of  tbe  company  for  killing  the  negligent 
trespasser  to  whom  tbe  duty  was  not  primarily 
owed  arose  from  the  fact  tbat  if  the  duty,  which 
was  owed  to  others,  had  t>een  performed,  the 
engineer  would  have  bad  tbe  last  clear  chance 
to  avoid  tbe  accident.  An  attempt  has  been 
made  in  subdivision  I.  to  show  tbat  such  a 
theory,  if  it  was  the  theory  of  tbe  court,  is  not 
only  unsousfd,  but  unnecessary.  However  that 
may  be,  the  supreme  court  of  North  Carolina 
18  committed  to  tbe  doctrine  that  a  railroad 
company  Is  bound  to  keep  a  reasonable  lookout, 
and  tbat  a  trespasser,  even  if  guilty  of  negli- 
gence, may,  either  directly  or  Indirectly,  avail 
liiroself  of  tbe  breacb  of  tbat  duty.  Conse- 
quently, In  an  action  in  tbat  state  against  a 
railroad  company  for  killing  or  Injuring  a  per- 
son or  animal  trespassing  on  the  track  when 
tbe  danger  was  not  actually  discovered,  one  of 
tbe  indispensable  conditions  of  tbe  doctrine  as 
applied  to  sucb  a  case,  vU.,  tbe  existence  of  a 
duty  to  keep  a  lookout,  is  supplied,  and  unless 
tbe  negligence  of  tbe  plaintiff,  or  deceased,  Is  to 
be  regarded  as  continuing,  or  unless  tbe  circum- 
stances were  sucb  that  the  engineer  would  not 
bave  been  chargeable  with  negligence  In  acting 
as  be  did,  even  If  tbe  person  or  stock  had  been 
seal  on  the  track,  all  of  the  conditions  essential 
to  tbe  doctrine  are  supplied,  and,  as  tbe  doctrine 
is  approved  In  this  state,  it  follows  that  it  will 
be  so  applied  as  to  bold  tbe  company  liable. 
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And  £0  it  has  been  held  tbat  If  tbe  engineer 
of  a  train  which  struck  a  portable  steam  engine 
that  bad  been  stalled  on  a  crossing  might,  with 
proper  care  and  watchfulness,  bave  seen  and  ap- 
preciated tbe  condition,  the  company  is  liable, 
notwithstanding  tbat  the  plaintiff  was  guilty 
In  driving  tbe  engine  upon  the  track.  Bullock 
V.  Wilmington  ft  W.  R.  Co.  105  N.  C.  180,  10 
S.  E.  988.  The  court  says  It  is  tbe  duty  of  an 
engineer,  when  running  his  engine,  to  keep  a 
constant  lookout  for  obstructions,  and  when  an 
obstruction  Is  discerned,  no  matter  when  or 
where,  be  should  promptly  resort  to  all  means 
within  bis  power  known  to  skilful  engine  driv- 
ers, to  avert  the  threatened  Injury  or  danger. 

Where  tbe  jury  And  that  a  person  injured  at 
a  crossing  would  not  have  ventured  upon  the 
track,  and  would  bave  Incurred  no  risk  of  a  col- 
lision with  the  train,  but  for  tbe  negligence  of 
the  engineer  In  failing  to  give  timely  warning 
of  its  approach,  tbe  corporation  Is  liable  to  an- 
swer in  damages,  though  the  plaintiff  may  bave 
been  careless  in  exposing  blmself  to  danger. 
Hlnkle  v.  Richmond  ft  D.  R.  Co.  109  N.  C.  472, 
13  S.  E.  884.  The  ground  of  this  decision  does 
not  appear.  The  negligence  charged  against 
the  defendant  in  this  case  would  seem  to  have 
been  committed  before  the  negligence  of  tbe 
plaintiff  in  going  upon  tbe  track,  and  therefore 
it  would  seem  that  there  could  bave  been  no 
opportunity  to  apply  the  doctrine  of  "last  clear 
chance.** 

Where  a  trespasser,  even  by  her  own  negli- 
gence, placed  herself  in  a  position  of  peril  on 
a  radlroad  track,  from  whlcb  ordinary  care  on 
her  part  would  not  have  saved  her,  and  the  em- 
ployees in  charge  of  the  train  by  which  she  was 
struck  saw  her,  or  could  have  seen  her  position 
by  keeping  a  proper  lookout,  in  time  to  have 
warned  her  or  stopped  tbe  train,  tbe  company 
will  be  liable.  McCall  v.  Southern  R.  Co.  129 
N.  C.  298,  40  S.  E.  67.  In  tbls  case  tbe  plain-  « 
tiff  was  unable,  after  seeing  the  train  by  wblch 
she  was  struck,  to  escape  from  her  perilous  po- 
sition, because  a  train  was  approaching  on  a 
parallel  track,  and  tbe  space  between  the  tracks 
was  so  narrow  as  to  barely  afford  her  standing 
room. 

In  Farmer  v.  Wilmington  ft  W.  R.  Co.  88  N. 
C.  564,  the  doctrine  of  Davies  v.  Mann  was  ap- 
plied so  as  to  bold  a  railroad  company  liable 
for  killing  plaintiff's  mule,  even  assuming  that 
tbe  plaintiff  was  guilty  of  negligence  in  turning 
tbe  mule  out  of  his  inclosure.  If  the  company, 
by  the  exercise  of  proper  care,  could  have 
avoided  the  accident.  The  court  says :  "Whether 
the  act  of  the  plaintiff  in  turning  out  his  mule 
constituted  contributory  negligence  depends 
upon  the  question  whether  the  act  of  the  plain- 
tiff was  a  proximate  or  a*  remote  cause.  If  the 
act  is  directly  connected,  so  as  to  be  concurrent 
with  tbat  of  the  defendant,  then  his  negligence 
Is  proximate,  and  will  bar  his  recovery ;  but 
where  the  negligent  act  of  tbe  plaintiff  precedes 
in  point  of  time  that  of  tbe  defendant,  then  It 
Is  held  to  be  a  remote  cause  of  tbe  injury,  and 
will  not  bar  a  recovery  if  tbe  Injury  could  have 
been  prevented  by  tbe  exercise  of  reasonable 
care  and  prudence  on  tbe  part  of  tbe  defend- 
ant.*' 

In  Carlton  v.  Wilmington  ft  W.  R.  Co.  104  N. 
C.  306.  10  8.  E.  516,  it  was  beld  tbat  the  test 
of  negligence  on  tbe  part  of  an  engineer  in  strik- 
ing a  mare  on  tbe  track  was  not  whether  proper 
effort  was  used  after  the  mare  was  discovered, 
but  whether  proper  effort  was  used  after,  by 
tbe  exercise  of  a  proper  outlook,  she  could  have 
been  discovered.  It  does  not  appear,  however, 
in  this  case  that  the  plaintiff  was  guilty  of  neg- 
ligence in  permitting  tbe  mare  to  be  on  tbe 
track,  and  in  this  state  it  seems  tbat  one  Is 
not  necessarily  negligent  in  permitting  bis  stock 
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to  go  upon  the  track,  though  he  andoubtedly 
may  be  under  some  circumstances. 

As  already  suggested,  the  compaoiy  may  be  ex- 
onerated from  liability  without  repudiating  the 
doctrine  of  "last  clear  chance"  where,  even  If 
the  person  or  animals  had  been  seen  on  the 
track,  the  employees  in  charge  of  the  train 
would  not  have  been  negligent  In  acting  as  they 
did.  The  following  are  cases  of  that  kind,  and 
they  are,  therefore,  not  inconsistent  with  the 
cases  previously  cited.  Manly  v.  Wilmington 
&  W.  R.  Co.  74  N.  C.  655,  in  which  the  company 
was  exonerated  from  liability  for  the  death  of  a 
child  killed  while  lying  asleep  on  the  track, 
upon  the  ground  that  If  the  engineer  had  seen 
the  child  as  soon  as  it  was  possible  for  him  to 
have  done  so  he  would,  under  the  circumstan- 
ces, have  been  Justified  in  believing  that  the  ob- 
ject on  the  track  was  a  hog,  and  not  a  child,  it 
appearing  that  that  was  his  belief  when  he 
first  saw  the  object ;  Syme  v.  Rdchmond  &  D. 
B.  Co.  113  N.  C.  558,  18  S.  E.  114,  and  Mere- 
dith V.  Richmond  &  D.  R.  Co.  108  N.  C.  618,  18 
8.  E.  137,  where  it  was  held  that  an  engineer  is 
justified  in  assuming  that  a  person  on  the 
track,  apparently  in  possession  of  all  the  usual 
powers  of  mind  and  body,  will  step  off  the  track 
and  avoid  the  coiilsioin. 

But  while  an  engineer  has  a  right  to  suppose 
that  an  adult  will  leave  the  track  and  may  con- 
tinue his  speed,  yet  when  a  child  with6ut  dis- 
cretion or  intelligence  Is  seen,  or  could  be  seen, 
its  presence  must  be  regarded.  Bottoms  v.  Sea- 
board &  R.  R.  Co.  114  N.  C.  699,  25  L.  R.  A. 
784,  19  S.  B.  730.  In  this  case  the  child  was 
non  8ui  juris,  and  It  was  held  that  negligence  of 
the  parents  could  not  be  imputed  to  it. 

In  Upton  V.  South  Carolina  &  O.  Extension  R. 
Co.  128  N.  C.  173,  38  S.  E.  736,  a  trespasser 
was  killed  while  sitting  upon  the  railroad  track. 
The  court  aflirmed  a  nonsuit  granted  at  the  re- 
^  quest  of  the  defendant,  but  this  decision  was  on 
'  the  ground  that  the  evidence  was  insufficient  to 
show  that  If  the  engineer  had  seen  him  he  would 
have  had  reasonable  ground  to  believe  that  he 
was  asleep,  or  otherwise  helpless.  The  court 
says  that  if  the  deceased  was  struck  while 
asleep  on  the  track,  he  was  guilty  of  negligence 
In  placing  himself  in  such  a  perilous  situation, 
and  that  if  he  was  awake  and  aat  down  on  the 
cross  tie  to  rest  or  for  any  other  purpose,  and 
was  stricken  by  a  moving  engine,  his  refusal  or 
failure  to  keep  a  sharp  lookout,  and  to  get  off 
the  track  on  the  approach  of  the  engine,  was  a 
negligent  act  on  his  part ;  and  that,  the  intes- 
tate having  been  negligent,  before  a  recovery 
can  be  had  against  the  defendant  on  the  ground 
of  its  negligence  in  not  availing  itself  of  "the 
last  clear  chance"  it  must  be  shown  by  the 
plaintiff,  by  proper  eyidence,  not  simply  that 
the  Intestate  was  on  the  track  in  the  way  of 
the  engine,  but  that  he  was  there  apparently 
asleep,  or  i/a  other  helpless  condition,  and  that 
the  engineer  had  discovered  his  situation,  or  by 
keeping  a  reasonable  watch  out  could  have  dis- 
covered it,  in  time  to  have  prevented  the  Injury, 
and  that,  after  he  had  discovered  it,  or  could 
by  proper  watchfulness  have  had  reasonable 
ground  to  believe  that  such  was  the  condition 
of  the  i*ntestate,  he  failed  to  use  all  available 
means  to  prevent  the  Injury. 

Herring  v.  Wilmington  ft  R.  R.  Co.  32  N.  C. 
(10  I  red.  L.)  402,  51  Am.  Dec.  395,  denied  the 
liability  of  a  railroad  company  for  killing  negro 
slaves  lying  on  the  track,  upon  the  ground  that 
there  was  no  evidence  that  the  engineer  was  not 
In  his  place  and  on  the  lookout,  and  such  facts 
could  not  be  inferred  from  the  fact  that  he  made 
no  effort  to  stop  the  train  until  within  25  or 
80  yards  of  the  negroes.  The  court  said  that 
that  fact  was  entirely  consistent  with  the  sup- 
position that  he  had  seen  them  for  half  a  mile, 
because,  seeing  them  to  be  men,  he  naturally 
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supposed  they  would  get  out  of  the  way  before 
the  cars  reached  them,  and  might  well  have  con- 
tinued under  that  impression  until  he  got  near 
enough  to  see  that  they  were  either  drunk  or 
asleep,  which  he  was  not  bound  to  foresee,  and 
his  being  then  too  near  to  stop  so  as  to  save 
them  was  their  misfortune,  not  his  fault. 

In  North  Carolina  more  attention  has  been 
paid  to  the  vital  question  as  to  whether  the  neg- 
ligence of  the  plaintiff  or  deceased  can  be  re- 
garded as  having  culminated  at  some  point  be- 
fore the  negligence  of  the  defendant  had  ceased,, 
or  must  be  regarded  as  having  continued  up  to 
the  Instant  of  the  accident,  or  at  least  as  long 
as  the  defendant's  negligence.  The  import.ince 
of  this  question  is  clearly  pointed  out  in  Stniib 
V.  Norfolk  &  S.  R.  Co.  114  N.  C.  728,  25  U  U.  A. 
287,  19  S.  E.  863,  923.  In  that  case  it  was 
held  that  the  voluntary  Intoxication  of  a  per- 
son vrt.**  lay  down  upon  a  railroad  track  would 
not  excuse  his  failure  to  use  his  senses  to  dis- 
cover the  approach  of  the  train  by  which  he 
was  struck ;  and  while  the  decision  upon  that 
point  has  been  overruled  by  Pickett  v.  Wilming- 
ton &  W.  B.  Co.  117  N.  C.  616,  30  L.  R.  A.  257, 
23  S.  B.  264,  the  reasoning  of  the  court  is 
sound  and  forcible  as  applied  to  a  person  not 
laboring  under  any  disability  at  the  time  he  i» 
struck.  The  court  says:  "If,  then,  the  same 
degree  of  care  is  required  of  the  deceased  'as 
is  required  of  a  sober  man  under  the  same  cir- 
cumstances,* it  is  plain  that  his  negligence  was 
concurrent  with  that  of  the  engineer,  and  he 
was  therefore  guilty  of  contributory  negligence. 
.  .  .  Indeed,  as  we  shall  hereafter  see,  his 
negligence,  operating  as  it  did  up  to  the  moment 
of  the  collision  and  after  the  decisive  negligence 
of  the  engineer,  was  really  subsequent  negli- 
gence, and  goes  far  beyond  what  is  sufficient  to- 
bar  a  recovery.  Had  the  deceased  been  looking 
and  listening  as  he  was  required  to  do,  he  would 
have  had  ample  time  to  have  escaped  from  his 
peril  after  the  engineer  had  passed  the  point 
when  his  efforts  would  have  been  unavailing  to- 
save  him.  Under  this  view,  he  being.  In  con- 
templation of  the  law,  able  to  avoid  the  conse- 
quences of  the  prior  negligence  of  the  defend- 
ant, it  would  seem  that  if  the  train  had  been  in- 
jured by  the  obstruction,  his  negligence  would 
have  been  the  proximate  cause  of  the  accident, 
and  the  defendant,  and  not  the  deceased,  would 
have  been  entitled  to  recover." 

Before  the  decision  In  Smith  v.  Norfolk  ft  S. 
R.  Co.  the  court  had  in  Deans  v.  Wilmington  ft. 
W.  R.  Co.  107  N.  C.  686,  12  S.  B.  77.  and  in 
Norwood  V.  Raleigh  &  G.  R.  Co.  Ill  N.  C.  240, 
16  S.  E.  4,  used  language  Intimating  that  if  a 
trespasser  were,  by  reason  of  intoxication,  ly- 
ing helpless  on  the  track,  and  his  perilous  posi- 
tion was,  or  by  the  exercise  of  reasonable  care 
could  have  been,  discovered  in  time  to  avert  the- 
accident,  the  company  would  be  liable.  But  the 
question  was  not  directly  involved  nor  author- 
itatively determined  In  either  of  these  cases ; 
and,  as  already  shown,  the  liability  of  the  com- 
pany under  such  circumstances  was  expressly 
denied  in  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C. 
728.  26  L.  R.  A.  287,  19  S.  E.  863,  923.  upon  the 
ground  that  the  negligence  of  the  drunken  tres- 
passer continued  up  to  the  Instant  he  was 
struck,  and  he  must  therefore  be  regarded  as 
having  had  the  last  clear  chance  to  avoid  the 
accident.  The  latter  decision  was.  however,  ex- 
pressly overruled  by  Pickett  v.  Wilmington  & 
W.  R.  Co.,  which  holds  that  the  failure  of  an 
engineer  to  perform  his  duty  to  keep  a  reason- 
ably vigilant  lookout  along  the  track  in  front  of 
the  train  renders  the  company  liable  for  killing 
a  human  t>elng  lying  upon  the  track  apparently 
helpless  from  any  cause  when  the  engineer  could 
have  seen  him  by  the  exercise  of  due  care. 
As  already  intimated,  the  change  in  the  court's 
view  as  to  the  company's  liability  under  such 
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drcumttancei  Is  due  to  Its  change  of  opinion 
upon  the  question  as  to  continuing  character 
of  the  negligence  of  the  drunken  trespasser. 
Since  that  decision  many  of  the  citizens  of 
North  Carolina  seem'  to  have  availed  themselves 
of  the  privilege  accorded  by  it  to  seek  repose 
upon  railroad  tracks,  and  the  court  has  applied 
the  doctrine  there  adopted  to  the  following 
cases  In  which  the  trespasser  was,  or  was  aa- 
Bumed  to  be,  lying  or  sitting  upon  the  track  in 
a  drunken  stupor,  the  liability  In  each  case  be- 
ing predicated  of  the  omission  to  keep  a  proper 
lookout :  Lloyd  v.  Albemarle  &  R.  R.  Co.  118 
N.  C.  1010,  24  S.  E.  805 :  Baker  v.  Wilmington 
4  W.  R.  Co.  118  N.  C.  10l5,  24  S.  E.  415 :  Fulp 
V.  Roanoke  &  S.  R.  Co.  120  N.  C.  525.  27  S.  K. 
74;  Hord  v.  Southern  R.  Co.  120  N.  C.  305, 
40  S.  £.  60;  McArver  v.  Southern  R.  Co.  129 
N.  C.  380,  40  8.  E.  94.  Lloyd  v.  Albemarle  & 
R.  R.  Co.  went  one  step  further,  and  held  that 
If  the  failure  of  the  engineer  to  see  the  tres- 
passer was  due  to  the  absence  of  a  headlight 
from  the  front  of  the  train  the  failure  to  have 
it  there  constituted  continuing  negligence  which 
must  be  regarded  as  the  proximate  cause  of  the 
accident. 

The  negligence  of  a  person  in  going  upon  a 
railroad  trestle  when  he  knew,  or  might  have 
kno?m,  that  a  train  was  approaching,  does  not 
relieve  the  company  from  liability  if  the  en- 
gineer could,  by  proper  watchfulness,  have  dis- 
covered hia  danger  in  time  to  avert  it.  Clark 
V.  Wilmln^on  &  W.  R.  Co.  109  N.  C.  449,  14 
L.  R.  A.  749,  14  S.  E.  48 ;  Whitesldes  v.  South- 
em  R.  Co.  128  N.  C.  229,  38  S.  B.  878 ;  Bogan 
V.  Cabolina  C.  R.  Co.  The  significance  of  the 
fact  that  the  persons  injured  were  on  trestles 
lies  In  the  fact  that  they  were,  on  that  account, 
unable  to  save  themselves  by  the  exercise  of  due 
care  at  the  very  time  of  the  accident,  and  thus 
the  negligence  on  the  part  of  the  engineer  in 
failing  to  keep  a  lookout  may  be  regarded  as 
having  Intervened  between  the  negligence  of  the 
trespasser  in  going  upon  the  trestle,  and  the  ac- 
cident, so  as  to  constitute  the  sole  proximate 
cause  of  the  accident.  In  the  cases  in  this 
state  previously  cited,  in  which  the  doctrine  has 
been  applied,  it  will  be  observed  that  for  some 
reason  the  plaint! IT,  or  deceased,  had  at  some 
time  before  the  accident  put  it  out  of  his  power 
to  prevent  the  same  by  the  exercise  of  reason- 
able care.  In  the  nature  of  things,  this  ele- 
ment is  generally  present  in  the  case  of  stock 
on  the  track,  since  they  are  unable  to  exercise 
due  care  for  themselves,  and,  in  most  cases  at 
least,  the  engineer  would,  by  the  exercise  of  due 
care,  have  had  an  opportunity  to  save  them, 
after  any  effort  on  the  part  of  the  owner  would 
have  been  unavailing.  In  other  cases  this  nec- 
essary element  may  exist  for  various  reasons, 
as,  for  example,  where  a  team  is  stalled  at  a 
crossing,  as  was  the  case  in  Bullock  v.  Wilming- 
ton &  W.  R.  Co.  106  N.  C.  180,  10  S.  E.  988, 
•upra;  or  it  may  be  supplied  by  the  fact  that 
the  person  injured  was  drunk,  as  In  the  cases 
above  cited,  or,  for  a  better  reason,  because  he 
was  in  a  fit,  as  was  the  case  in  Houston  &  T.  C. 
R.  Co.  V.  Sympkins,  54  Tex.  615,  88  Am.  Rep. 
632,  infra. 

In  Matthews  v.  Atlantic  k  N.  C.  R.  Co.  117 
N.  C.  640,  23  S.  E.  177,  the  court  held  that  if 
the  engineer  was  negligent  in  not  giving  a  slg- 
08)  upon  seeing  a  person  walking  near,  but  not 
on  the  track  In  the  same  direction  the  train  was 
going,  yet  the  negligence  of  the  person  in  mov- 
ing toward  the  track  instead  of  away  from  it, 
when  he  became  apprised  of  the  approach  of 
the  train,  is  the  proximate  cause  of  the  injury, 
and  he  cannot  recover  from  the  company.  In 
this  case,  it  will  be  observed  that  the  negligence 
of  the  person  Injured  continued  up  to  the  very 
instant  of  the  accident. 
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Ohio. 

The  earlier  decisions  In  Ohio  apply  the  doc- 
trine, whether  the  omission  of  duty  on  the  de- 
fendant's part  occurred  before  or  after  the  dis- 
covery of  the  peril.  The  case  of  Kerwhacker  v. 
Cleveland,  C.  &  C.  R.  Co.  3  Ohio  St.  172,  62  Am. 
Dec.  246,  is  frequently  quoted  as  emJ>odying  a 
clear  and  accurate  statement  and  explanation 
of  t^e  doctrine.  It  says :  The  general  rule 
that  where  the  parties  are  mutually  in  fault, 
or,  in  other  words,  where  negligence  of  the  same 
nature  in  each  party  has  co-operated  to  produce 
the  Injury,  the  party  sustaining  the  loss  is 
wlthouc  remedy,  is  subject  to  the  qualification 
that  when  the  negligence  of  the  defendant  in  a 
suit  Is  the  proximate  cause  of  the  injury,  but 
that  of  the  plaintiff  only  remote,  consisting  of 
some  act  or  omission  not  occurring  at  the  time 
of  the  Injury,  the  action  for  reparation  Is  main- 
tainable. It  involved  the  question  as  to  the 
liability  of  a  railroad  company  for  killing  hogs 
on  the  track.  The  court  said  that  the  railroad 
company  in  failing  to  fence  its  tracks  was  at 
least  as  much  in  fault,  and  at  least  as  much 
chargeable  with  negligence,  as  tiie  plaintiff  In 
permitting  the  hogs  to  go  at  large,  but  that  the 
negligence  of  each  in  these  respects  was  remote ; 
and  that,  if  there  existed  no  other  negllgnce  on 
either  side,  Siud  the  loss  had  occurred  from  un- 
avoidable accident  when  the  employees  of  the 
company  were  In  the  exercise  of  due  care  and 
caution  in  the  discharge  of  their  duty,  the  plain- 
tiff would  probably  be  without  redress.  The 
court  then  held  that,  the  company  having  left 
its  road  uninciosed  and  exposed  to  the  intrusion 
of  animals,  it  was  its  duty,  acting  through  its 
agents,  to  use  ordinary  and  reasonable  care 
and  diligence  to  avoid  unnecessary  injury  to 
animals  found  suddenly  In  the  way  of  Its  train 
upon  the  road.  What  amounts  to  ordinary  care 
on  the  part  of  the  agents  of  the  company  de- 
pends upon  the  peculiar  nature  of  the  employ- 
ment and  the  circumstances  attending  the  trans- 
action. It  would  seem  from  the  statement  of 
facts  in  this  case  that  the  engineer  saw  the 
hogs.  The  liability  of  the  company,  however,  Is 
not  expressly  limited  to  such  a  case. 

Cleveland,  C.  &  C.  R.  Co.  t.  Elliott,  4  Ohio 
St.  475,  is  to  the  same  effect. 

The  negligence  of  a  person  killed  by  a  train 
at  a  railroad  crossing  does  not  prevent  recovery 
for  his  death  where  the  employees  In  charge  of 
the  train  could,  by  the  exercise  of  ordinary  care 
after  his  peril  was  discovered,  or  might  have 
been  discovered,  have  avoided  the  accident. 
Lake  Shore  k  M.  S.  R.  Co.  v.  Schade,  15  Ohio 
C.  C.  424.  The  decision  was  affirmed  by  the 
supreme  court  in  57  Ohio  St.  650,  50  N.  B.  1133, 
without  an  opinion.  In  this  case  the  engineer 
did  not  see  the  deceased,  but  might  have  seen 
him,  by  the  exercise  of  ordinary  care,  in  time 
to  have  prevented  the  accident.  Hale,  J.,  dis- 
sented from  the  majority  opinion.  He  conceded 
that  the  railroad  company  was  negligent  in  not 
looking  out  for  the  traveler  and  in  not  ualng  the 
ordinary  means  to  save  him,  but  said  that  the 
deceased,  by  the  use  of  ordinary  care,  could 
have  saved  himself  from  passing  in  front  of  the 
train,  and  that,  therefore,  the  negligence  of 
both  parties  were  proximate  causes  of  the  In- 
Jury.  The  point  of  his  criticism  is  not  that 
the  doctrine  of  "laat  clear  chance"  is  not  a 
sound  one,  but  that  the  negligence  of  both  par- 
ties was  concurrent  up  to  the  very  Instant  of 
the  accident,  and  therefore  there  was  no  op- 
portunity to  apply  the  doctrine. 

Where  one  stood  so  near  the  track  at  a  rail- 
road crossing  as  to  be  hit  by  a  passing  train, 
and  did  not  watch  for  the  train,  or  started  to 
cross  when  he  could  have  seen  the  train  ap- 
proaching, yet  if  the  railroad  company  saw,  or 
could  have  seen,  him  in  time  to  have  saved  his 
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life,  It  waa  Its  duty  to  do  It,  and  falling  to  do 
it,  that  negligence  on  the  part  o£  the  company 
would  be  the  proximate  cause,  and  render  It 
liable.  LAke  Shore  &  M.  S.  R.  Ca  y.  Bhlert,  19 
Ohio  C.  C.  177. 

In  Steele  y.  Pittsburgh,  C.  C.  ft  St.  L.  B.  Co. 
4  Ohio  Dec.  350,  and  Ctoclnnatl,  H.  &  D.  R.  Co. 
y.  Kassen,  49  Ohio  St.  230,  16  L.  B.  A.  674,  31 
N.  E.  282,  the  statement  of  the  rule  permitting 
plaintiff  to  recover  notwithstanding  his  own 
negligence  Is  In  form  restricted  to  an  omission 
of  duty  on  the  defendant's  part  after  becoming 
aware  of  the  danger,  or  after  knowledge  of  such 
facts  as  would  put  a  reasonable  man  on  notice 
of  the  danger,  but  it  was  not  necessary  In  ei- 
ther of  those  cases  to  go  beyond  such  limit  in 
order  to  bold  the  company  liable. 

I>ake  Erie  &  W.  R.  Co.  y.  Weisel,  55  Ohio  St. 
165,  44  N.  E.  923,  seems  to  make  the  llabtllty 
of  a  railroad  company  for  klllling  a  horse  tres- 
passing upon  the  track  which  was  not  seen  by 
the  engineer,  but  might  have  been  seen  by  him 
in  time  to  have  avoided  the  Injury,  depend  upon 
the  question  whether  the  owner  was  free  from 
negligence,  taking  the  view  that  If  the  owner 
was  not  free  from  negligence  he  could  not  re- 
coyer  from  the  defendant  unless  the  injury  was, 
and  was  shown  to  have  been,  intentional,  or  the 
result  of  gross  carelessness  on  the  part  of  the 
company's  employees. 

This  decision  appears  to  be  contrary  to  the 
earlier  decisions,  and  to  Involve  a  denial  of  the 
application  of  last  clear  chance  to  the  omission 
of  a  duty  on  the  defendant's  part  to  keep  a  look- 
out for  horses  trespassing  on  the  track.  As  ex- 
plained in  subdivision  I.,  the  doctrine  of  con- 
tributory negligence  cannot  affect  the  question 
of  the  duty  of  the  company  to  keep  a  lookout 
for  stock  on  the  track,  and  that  duty  is  the 
same  whether  the  owner,  under  the  unqualified 
doctrine  of  contributory  negligence,  would  be 
charged  with  such  negligence  or  not.  This 
case,  therefore,  seems  to  present  both  conditions 
essential  to  the  application  of  the  doctrine,  i. 
e.j  a  duty  to  keep  a  lookout  for  stock,  and  the 
omission  of  that  duty  after  plaintiff's  negli- 
gence in  permitting  the  horse  to  go  upon  the 
track  had  intei-vened,  unless  possibly  it  may 
have  been  regarded  that  the  plaintiff's  negli- 
gence continued  up  to  the  time  the  horse  wsa 
struck. 
Oregon* 

In  Keeney  t.  Oregon  R.  ft  Nav.  Co.  19  Or.  291, 
24  Pac.  233,  it  was  held  that  the  negligence  of 
a  herder  in  charge  of  sheep  in  leaving  them  in 
the  vicinity  of  a  railroad  track  precluded  recov- 
ery for  the  killing  of  the  sheep  by  a  train.  It 
is  clear  from  the  opinion  that  if  the  sheep  had 
merely  been  permitted  to  run  at  large  there 
would  have  been  no  contributory  negligence, 
and  the  plaintiff  might  have  recovered.  It 
would  ^em,  therefore,  that  the  court  must  have 
regarded  that  there  was  negligence  on  the  part 
of  the  railroad  company,  and  if  so,  such  negli- 
gence must  have  Intervened  between  the  negli- 
gence of  the  herder  and  the  killing  of  the  sheep. 
All  of  the  conditions  requisite  to  the  application 
of  the  doctrine  of  'Mast  clear  chance"  were, 
therefore,  present,  and,  although  the  court  does 
not  expressly  refer  to  the  doctrine,  or  to  the 
cases  which  have  adopted  it,  the  decision  must 
be  regarded  as  involving  a  rejection  of  the  doc- 
trine. 

In  Jurisdictions  where  the  common-law  rule 
Is  not  In  force,  and  the  owner  of  stock  may  al- 
low them  to  run  at  large  without  violating  the 
law,  or  being  guilty  of  negligence.  If  such  stock 
stray  on  an  uninclosed  track  and  are  killed  by 
a  train,  when,  by  the  exercise  of  ordinary  care, 
that  loss  or  result  might  have  been  avoided,  the 
negligence  of  the  railroad  company  is  regarded 
as  the  proximate  cause  of  the  injury,  and  the 
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act  of  the  owner  in  suffering  them  to  nm  at 
large  is  too  remotely  connected  with  the  negli- 
gence of  the  defendant  to  constitute  contributory 
negligence,  or  to  operate  as  a  defense;  but 
where  the  common-law  rule  requiring  one  to 
keep  his  cattle  within  his  own  inclosure  Is  In 
force,  if  he  suffers  the  stock  to  stray  upon  the 
track  they  are  there  without  right  and  aa  tre» 
passers,  through  his  wrongful  conduct,  and  11 
injured  or  killed  by  the  negligence  of  the  rail- 
road or  Its  agents  in  the  management  of  the 
train,  he  must  abide  the  consequences,  upon  the 
groimd  that  the  company  owes  no  duty  of  cars 
to  trespassing  cattle  on  their  tracks  except  not 
wantonly  or  wilfully  to  destroy  them,  and,  in 
permitting  the  stock  to  be  at  large  wrongfully 
or  by  his  own  fault,  he  has  contributed  to  pro- 
duce the  injury  of  which  he  complains.  Moses 
V.  Southern  P.  R.  Co.  18  Or.  885,  8  L.  R.  A. 
135,  23  Pac.  498. 

It  Is  difficult,  if  not  impossible,  to  determine 
whether  the  real  ground  of  the  decision  in  this 
case  is  that  the  railroad  company  owed  no  duty 
except  not  to  wantonly  kill  or  injure  the  stock, 
or  upon  the  ground  that  the  owner  was  guilty 
of  contributory  negligence  in  permitting  the 
stock  to  go  at  large.  If  the  former,  the  case 
afforded  no  opportunity  for  the  application  of 
the  doctrine  of  "last  clear  chance,"  but  if  the 
latter,  it  must  be  regarded  as  a  denial  of  that 
doctrine  as  applied  to  an  actdoo.  the  grayamoi 
of  which  is  negligence. 

A  railroad  company  owes  to  a  trespasser  upon 
its  track  no  legal  duty  to  keep  &  lookout  or 
guard  him  against  danger.  Ward  y.  Southern 
P.  Co.  25  Or.  433,  23  L.  R.  A.  715,  86  Pac.  166. 
The  trespasser  In  this  case  was  a  child  six  years 
of  age,  who  was  struck  and  killed  by  a  train. 
The  decision  is  clearly  npon  the  ground  that 
there  was  no  breach  of  duty  upon  the  part  of 
the  company,  and  the  question  of  contributory 
negligence  is  not  discussed,  though  the  plaintiff, 
the  father  of  the  deceased,  may  have  been 
guilty  of  negligence  in  permitting  the  child  to 
get  on  the  track. 

An  employee  who  wa^  guilty  of  negligence  in 
getting  her  hand  caught  between  the  rollers  and 
drum  of  a  mangle  cannot  recover  for  the  addi- 
tional injury  which  would  have  been  prevented 
if  the  employer  had  had  some  one  at  hand  with 
a  greater  knowledge  of  the  technical  mechanism 
of  the  mangle  so  that  she  could  have  been  more 
quickly  released.  Stager  v.  Troy  Laundry  Co. 
38  Or.  480,  53  L.  R.  A.  459,  63  Pac.  645.  This 
decision  Is  on  the  ground  that  the  employer 
cannot  be  charged  with  negligence  in  not 
having  such  a  person  at  hand,  and  it  does  not 
follow  that  the  antecedent  negligence  of  the 
employee  would  have  been  held  to  have  pre- 
vented her  recovery  for  the  additional  Injury 
if  there  had  been  any  breach  of  duty  on  the  em- 
ployer's part. 
FennaylTania. 

None  of  the  reported  cases  in  Pennsylvania 
seem  to  present  both  of  the  conditions  essen- 
tial to  the  application  of  the  doctrine  when  the 
peril  was  not  discovered.  This  is  partially 
accounted  for  by  the  fact  th&t  the  courts 
in  that  state  steadfastly  deny  the  existence  of 
any  duty  on  the  part  of  a  railroad  company  to- 
ward a  trespasser,  except  to  refrain  from  wan- 
tonly or  wilfully  injuring  him. 

In  McMuIlen  v.  Pennsylvania  R.  Co.  132  Pa. 
107,  19  Atl.  27,  and  Mitchell  v.  Philadelphia, 
W.  ft  P.  R.  Co.  132  Pa.  226,  19  Atl.  28,  it  is  held 
that  no  recovery  can  be  had  against  a  railroad 
company  for  injuring  or  killing  a  child  trespass- 
ing on  the  track,  notwithstanding  the  fact  that 
the  child  is  non  sui  iwrU,  and  cannot  be  charged 
with  contributory  negligence.  The  decisions 
arc  upon  the  ground  that  ths  company  owes  no 
duty  to  trespassers. 
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The  PennfjlYanla  sapreme  court.  In  Little 
Schaylklll  Nav.  It.  k  Coal  Co.  v.  Norton,  24 
P)K.  469,  64  Am.  Dec.  672,  said  that  If  a  man 
plants  himself  on  the  railroad  track  he  must 
not  expect  the  law  to  do  more  for  him  than  to 
punish  the  wanton  injury.  If  he  is  injured 
from  the  ordinary  pursuit  of  the  company's 
legalized  business,  let  him  blame  his  own  rash- 
ness and  folly.  The  decision  in  this  case  was, 
howeTer,  npon  the  ground  that  the  plaintiff 
was  negligent,  and  that  such  negligence  con- 
curred with  the  negligence  of  the  defendant  If 
there  was  any  negligence  on  its  part. 

In  Philadelphia  &  R.  R.  CO.  t.  Hummell,  44 
Pa.  878,  84  Am.  Dec.  457,  the  court  said  that 
while  a  railroad  company  is  bound  to  use  ordi- 
nary care  towards  Intruders,  it  has  the  right  to 
presume,  and  act  on  the  presumption,  that  those 
in  the  vicinity  will  not  yiolate  the  law  by  going 
on  the  track,  and  Is  therefore  not  bound,  in  the 
exercise  of  ordinary  care,  to  anticipate  their 
presence.  This  was  applied,  even,  to  a  child 
who  was  non  9ui  furia,  and  therefore  not  charge- 
able with  contributory  negligence. 

Where  a  person  placed  himself  on  the  track 
of  a  railroad  company,  he  can  claim  no  damages 
except  for  wanton  injury,  and  not  for  Injury 
sustained  in  the  pursuit  of  the  company's  law- 
ful business  In  the  ordinary  manner,  even 
though  the  negligence  of  the  company's  agent 
contributed  to  the  result.  Mulherrln  v.  Dela- 
ware, L.  k  W.  R.  Co.  81  Pa.  366.  The  rule 
thus  enunciated  was  applied  in  this  case  to 
an  employee  of  another  company  who  was  in- 
jured while  unnecessarily  walking  on  the  track. 
South  Carolina. 

In  Jones  v.  Charleston  &  W.  C.  R.  Co.  61  & 
C.  556,  30  S.  E.  758,  which  was  an  action  to  re- 
cover for  the  death  of  a  trespasser  or  licensee 
npon  a  railroad  track,  the  court  held  erroneous 
an  instruction  that,  though  the  deceased  may 
have  been  guilty  of  negligence  which  contrib- 
uted to  her  injury  as  the  proximate  cause,  the 
company  Is  responsible  if  It  could  have  avoided 
injuring  her  notwithstanding  her  negligence. 
The  court  says,  in  criticising  the  Instruction, 
that  if  correct  it  would  abolish  contributory 
negligence  as  a  defense,  since  in  every  case 
where  there  is  contributory  negligence  the  de- 
fendant could  have  avoided  the  injury  by  ordi- 
nary  care,  for  the  reason  that  there  can  be  no 
such  thing  as  contributory  negligence  unless  the 
defendant  is  negligent.  The  court  further  said 
that  the  Jury  ought  to  have  been  Instructed 
without  qualification  that  if  plaintiff  was  neg- 
ligent, and  that  neglect  contributed  as  the  prox- 
imate cause  to  her  injury,  she  could  not  recover 
unless  the  injury  was  wantonly  or  wilfully  in- 
flicted. It  is  not  entirely  clear  whether  the 
court  meant  to  repudiate  the  doctrine  of  "last 
clear  chance"  or  not.  The  criticism,  if  strictly 
interpreted,  is  entirely  consistent  with  that  doc- 
trine, since  it  does  not  operate  to  enable  one  to 
recover  in  spite  of  his  contributory  negligence, 
but  to  relieve  negligence  that  would  otherwise 
l>e  deemed  contributory,  from  its  character  as 
such,  by  taking  the  view  that  It  was  not  a  proxi- 
mate, but  only  a  remote,  cause,  or  a  condition 
of  the  accident.  The  deceased  in  this  case  was 
upon  a  railroad  trestle  at  the  time  she  was 
struck,  and  the  court  may  have  meant  to  criti- 
cise the  Instruction  merely  because  it  author- 
ised a  recovery  for  plaintiff,  even  if  the  Jury 
fshonld  find  that  her  negligence  continued  even 
after  she  went  upon  the  trestle.  If  this  is  true, 
the  criticism  would  not  affect  the  application  of 
the  doctrine  as  applied  to  the  case,  assuming 
that  the  Jury  should  And  that  the  trespasser's 
negligence  did  not  continue  up  to  the  time  of 
the  accident,  but  ceased  as  soon  as  she  went 
upon  the  trestle.  The  other  condition  necessary 
to  the  application  of  the  doctrine  appears  to 
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have  been  present  la  this  ease  since  the  court 
held  that  while,  as  a  rule,  the  railroad  com- 
pany owes  no  duty  to  a  trespasser  on  Its  track 
except  not  to  do  him  any  wanton  or  wilful  in- 
Jury,  yet  where  the  compadiy  has  acquiesced  in 
the  use  of  the  track  by  the  public  at  a  certain 
point,  it  Is  bound  to  keep  a  reasonable  lookout, 
or  to  give  warning  of  the  approach  of  the  train, 
or  generally  to  observe  care,  nnder  the  circum- 
stances, to  avoid  injury. 
Texan. 

It  is  difficult.  If  not  impossible,  to  reconcile 
all  of  the  Texas  decisions  upon  the  point  in 
question. 

The  case  of  Houston  &  T.  C.  R.  Co.  v.  Symp- 
kins,  54  Tex.  615,  38  Am.  Rep.  632,  presents 
very  clearly  the  conditions  necessary  to  the  ap- 
plication of  the  doctrine  of  "last  clear  chance" 
and  the  manner  In  which  that  doctrine  operates. 
This  was  an  action  for  Injuries  to  a  trespasser 
who,  while  lying  helpless  on  the  track,  was 
struck  by  a  train.  The  court  refused  to  assent 
to  the  proposition  that  a  railroad  company  may 
not  become  liable  to  a  trespasser  who  Is  run 
over  and  Injured  by  reason  of  a  want  of  watch- 
fulness of  its  servants,  but  held  that  the  engi- 
neer is  bound  to  keep  a  lookout  at  all  times,  not 
only  to  secure  the  safety  of  the  train,  but  to 
avoid  any  animal  or  person  on  the  track,  and 
that  the  neglect  of  that  duty,  if,  by  Its  perform- 
ance, the  danger  could  have  been  discovered  and 
the  accident  averted.  Is  the  proximate  cause 
of  the  injury,  while  the  original  negligence  of 
the  trespasser  In  going  on  the  track  Is  only  a 
remote  cause.  The  court  adds:  "Between  the 
•original  act  of  negligence  and  the  injury  has 
Intervened  a  new  agency,  a  providential  dispen- 
sation breaking  the  causal  connection."  There 
was  some  evidence  in  the  case  that  the  deceased 
fell  on  the  track  In  a  fit,  and  other  evidence  that 
he  was  merely  Intoxicated.  The  court  held 
that  If  his  helplessness  at  the  time  of  the  acci- 
dent was  due  to  a  fit  his  original  negligence  in 
going  upon  the  track  would  not  preclude  a  re- 
covery, assuming  that  the  engineer  failed  in  his 
duty  to  keep  a  proper  lookout,  but  that  if  his 
helplessness  was  due  to  intoxication,  he  could 
not  recover. 

In  Louisiana  Western  Extension  R.  Co.  v.  Mc- 
Donald (Tex.  Civ.  App.)  52  S.  W.  649,  the 
Texas  court  of  civil  appeals  held,  in  a  case  al- 
most exactly  like  the  preceding  case,  that  the 
question  determinative  of  a  railroad  company's 
liability  for  running  over  and  killing  a  tres- 
passer who  had  fallen  upon  the  track  In  a  fit  of 
epilepsy,  or  had  Iain  down  there  in  a  state  of 
Intoxcation,  is  whether  or  not  its  servants  oper- 
ating the  engine  exercised  due  care,  after  hav- 
ing actually  discovered  the  presence  of  the  de- 
ceased on  the  track,  to  stop  the  train  and  keep 
It  from  running  over  him.  The  court  held  in 
this  case  that  the  deceased  was  guilty  of  con- 
tributory negligence ;  but  it  is  also  expressly 
held,  contrary  to  the  preceding  decision,  which, 
however.  Is  not  referred  to,  that  the  engineer 
owed  no  duty  to  the  plaintiff  as  a  trespasser  to 
look  out  to  discover  his  presence.  There  does 
not  appear  to  be  any  such  difference  in  the  lo- 
cality or  other  circumstances  affecting  the  duty 
of  the  engineer  in  the  respective  cases  as  to 
afford  any  opportunity  for  reconciling  the  dif- 
ferent views  with  respect  to  his  duty  to  keep 
a  lookout,  but,  starting  In  each  case  with  the 
holding  therein  as  to  such  duty.  It  is  clear  that 
the  ultimate  decisions  in  the  cases,  though  dia- 
metrically oppot»lte,  are  logically  consistent. 

McDonald-  v.  International  ft  G.  N.  R.  Co.  86 
Tex.  1,  22  S.  W.  944,  did  not  present  any  op- 
portunity or  occasion  for  the  application  of 
the  doctrine  of  "last  clear  chance,"  because  in 
that  case  the  deceased  stepped  upon  the  track 
immediately  in   front   of   the  engine,   and   the 
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court  said  that  it  was  an  act  of  negligence 
which  the  engineer  could  hardly  have  antici- 
pated, even  If  he  had  been  on  the  lookout  and 
could  have  discovered  him  running  along  the 
track ;  but  the  court,  after  stating  the  rule  that 
if  the  employees  of  a  railroad  company  discover 
a  trespasser  on  the  track  they  must  use  all  rea- 
sonable precautions  to  avoid  Injuring  him, 
added:  "And  it  may  be,  also,  that  where  It  Is 
their  duty  to  keep  a  lookout  for  persona  upon 
the  track,  and  when.  If  this  duty  had  been  per- 
formed, one  passing  along  It  would  have  been 
discovered  In  time  to  have  warned  him  or  to 
have  stopped  the  train,  and  this  duty  has  not 
been  performed,  and  the  trespasser  has  been  run 
over  and  injured,  the  company  will  be  liable  to 
respond  in  damages.  ...  In  such  a  case,  al- 
though the  negligence  of  the  plaintiff,  In  one 
sense  at  least,  contributes  to  the  Injury,  the 
negligence  of  the  defendant  Intervenes  between 
the  plaintiff's  negligence  and  the  result,  and 
becomes  the  proximate  cause  of  the  Injury." 
Some  of  the  cases  that  deny  the  liability 
of  a  railroad  company  for  Injuries  to  a  tres- 
passer who  was  not  actually  discovered, 
though  he  might  have  been.  In  time  to  have  pre- 
vented the  accident,  may  be  reconciled  with 
Houston  &  T.  C.  R.  Co.  v.  Sympklns,  54  Tex. 
615,  38  Am.  Rep.  632,  supra,  upon  the  ground 
that  the  negligence  of  the  plaintiff  continued  up 
to  the  very  Instant  of  the  accident.  It  will  be 
observed  that  while  it  was  held  in  that  case  that 
the  plaintiff  could  recover  If  his  helplessness,  at 
at  time  he  was  struck,  was  due  to  a  fit.  It  was 
further  held  that  If  his  helplessness  was  du6  to 
voluntary  Intoxication,  he  could  not  recover.. 
The  exact  ground  of  the  distinction  Is  not 
clearly  brought  out,  but  the  idea  musf  have  been 
that  In  the  latter  case  plaintiff's  negligence 
would  be  regarded  as  continuing  up  to  the  in- 
stant he  was  struck,  while  In  the  former  it 
would  be  regarded  aa  having  culminated  at  the 
time  he  fell  on  the  track. 

In  Galv^ton,  H.  &  S.  A.  R.  Co.  t.  Ryon,  70 
Tex.  56,  7  8.  W.  687,  it  Is  held  that  a  railroad 
company  Is  not  liable  for  injuring  a  trespasser 
upon  Its  track  where  his  peril  was  not  discov- 
ered in  time  to  have  avoided  the  accident,  al- 
though it  might  have  been.  The  court  says: 
"For  if  Ryon  [the  person  Injured]  was  negli- 
gent in  going  upon  the  track,  nothing  having 
intervened  from  that  time  until  the  accident  oc- 
curred to  relieve  the  act  of  its  culpability,  as  in 
the  Sympklns  Case,  64  Tex.  615.  88  Am.  Rep. 
632,  his  negligence  contributed  directly  to  the 
injury,  and  defendant  did  not  owe  him  the  duty 
of  keeping  a  lookout  for  his  safety,  although  It 
would  have  been  liable  if  it  had  in  fact  discov- 
ered Ryon  on  its  track,  and  had  failed  to  use 
reasonable  diligence  to  prevent  the  train  from 
running  over  him."  The  court  also  said : 
"In  the  case  of  Texaa  &  P.  R.  Cb.  v.  O'Don- 
nell,  58  Tex.  27  and  other  oases  of  infant 
trespassers,  negligence  was  not  imputed  on  ac- 
count of  the  want  of  discretion  In  such  persons, 
and  the  roads  were  held  liable  on  account  of 
failing  to  use  ordinary  diligence  to  discover 
the  person  on  its  track  and  prevent  his  Injury ; 
but  no  court  In  Texas  has  ever  held  a  railroad 
company  liable  for  failing  to  discover  a  sane 
man  who  was  on  its  track  without  right  and 
under  circumstances  that  render  the  act  of  be- 
ing on  it  negligence  contributing  proximately 
to  the  injury." 

The  three  cases  next  cited  are  perhaps  distin- 
guishable from  the  Sympklns  Case  upon  the 
ground  of  continuing  negligence. 

In  Texaa  &  P.  R.  Co.  v.  Staggs  (Tex.  Civ. 
App.)  37  S.  W.  609  (an  action  to  recover  for 
the  death  of  a  trespasser),  the  court  held  that 
the  deceased  was  negligent,  not  In  going  upon 
the  track  in  the  first  instance,  but  in  not  getting 
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off  in  time  to  avoid  the  collision,  and  therefore 
the  company  was  not  liable  for  his  death  unless 
it  was  negligent  after  his  peril  was  actually  dis- 
covered. The  Watkins  Case.  88  Tex.  20,  20  S. 
W.  232  is  distinguished  upon  the  ground  that 
in  that  case  the  person  Injured  was  not  guilty 
of  contributory  negligence,  and  therefore  the 
duty  of  the  train  operatives  to  keep  a  proper 
lookout  was  actionable. 

A  high  degree  of  care  Is  necessary  on  the  part 
of  a  railroad  company  in  operating  its  trains  or 
locomotives  on  any  part  of  its  road,  and  evpe- 
clally  so  In  the  streets  of  a  town  or  city,  though 
such  streets  may  be  in  the  suburlM  and  but 
little  used;  but  If,  while  so  operating  its  road, 
one  fully  capable,  mentally  and  physically,  to 
take  care  of  himself  enters  upon  and  remains 
on  its  roadway  until  he  is  injured  by  an  ap- 
proaching train  or  locomotive  which  he  might 
see  and  hear  by  the  use  of  his  senses.  It  must 
be  held  that  his  contributory  negligence  will 
defeat  a  recovery.  Hughes  v.  Galveston,  H.  & 
S.  A.  R.  Co.  ^7  Tex.  595,  4  8.  W.  219.  In  this 
case  the  deceased  was  first  seen  sitting  on  the 
railroad  track  about  50  feet  in  advance  of  the 
locomotive  which  struck  him,  and  as  soon  as  hs 
was  seen  an  effort  was  made  to  avoid  the  col- 
lision. 

The  rule  Is,  that  where  contributory  negli- 
gence exists.  It  is  a  defense  in  all  cases  except' 
where  a  wilful  act  of  negligence  Is  shown  to 
have  been  committed  by  defendant's  servants  In 
reference  to  the  plaintiff,  or  at  least  some  more 
flagrant  form  of  negligence  than  what  is  com- 
monly known  as  ordinary  or  gross  negligence. 
It  Is  the  rule  in  this  state  that  where  contribu- 
tory negligence  is  shown  the  defendant's  negli- 
gence will  not  be  deemed  to  take  its  place  as 
the  efilcient  cause  of  the  misfortune  unless  such 
negligence  involves  some  wilful  act  on  the  part 
of  the  defendant's  employees  with  reference  to 
the  plaintiff's  danger.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Lewis,  5  Tex.  CTlv.  App.  638,  25  S.  W.  293. 
This  was  a  case  of  Injury  to  a  person  walking 
along  a  rsilway  track  in  a  public  street  who  was 
struck  by  detached  cars  which  had  been  negli- 
gently allowed  to  move  down  the  street  without 
any  person  upon  them.  The  court  said  It  was 
improper  to  submit  the  question  of  defendant's 
negligence  at  all  if  there  was  not  sufficient  evi- 
dence to  justify  it  being  taken  as  a  proximate 
cause  of  the  Injury.  The  court  further  said 
that  where  a  duty  is  imposed  by  statute  upon  a 
railroad  company,  or  by  '  conditions  involving 
the  safety  of  persons  expected  to  be  on  the  track 
at  all  times,  and  It  has  not  been  performed,  the 
jury  ought  to  be  allowed  to  determine,  under  all 
the  facts  and  circumstances,  whether  or  not  such 
failure  was  the  proximate  cause  of  the  injury, 
except  (as  in  McDonald  v.  International  &  G. 
N.  R.  Co.  86  Tex.  1,  22  S.  W.  939)  where  the 
facts  are  such  as  will  not  justify  a  submission. 

It  is  more  difficult  to  distinguish  the  follow- 
ing cases  upon  that  theory  of  continuing  negli- 
gence ;  nor  do  they  seem  to  be  distinguishable 
upon  the  ground  that  the  court  took  the  view 
that  there  was  no  duty  to  keep  a  lookout. 

A  railroad  company  Is  liable  for  injuries  to 
a  trespasser  on  the  track,  notwithstanding  he 
may  have  been  guilty  of  contributory  negli- 
gence in  exposing  himself  to  peril.  If  the  em- 
ployees In  charge  of  the  train  knew  of  the  tres- 
passer's peril  in  time  to  have  avoided  the  acci- 
dent. The  principle,  however,  has  no  applica- 
tion in  the  absence  of  actual  knowledge  on  the 
part  of  the  person  inflicting  the  Injury  of  the 
peril  of  the  party  injured.  In  time  to  avoid  the 
Injury  by  the  use  of  the  means  and  agencies 
then  in  hand.  If  he  had  no  such  knowledge, 
the  new  duty  was  not  imposed,  though  It  is 
clear,  by  the  exercise  of  reasonable  care,  he 
might  have  acquired  the  same.     Texas  ft  P.  R. 
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Co.  ▼.  Breadow,  00  Tex.  26,  36  S.  W.  410 ;  Texas 
ft  P.  B.  Co.  T.  Stai^,  00  Tex.  4<S8,  30  8.  W. 
205 ;  Missouri,  K.  &  T.  R.  Co.  ▼.  Magee,  02  Tex. 
616,  50  8.  W.  1018. 

In  Austin  Dam  ft  SuburtMui  B.  Co.  t.  Gold- 
stein, 18  Tex.  Cly.  App.  704,  45  8.  W.  600,  the 
court  applied  the  principle  that  where  one,  by 
his  own  negligence,  places  himself  in  a  position 
of  peril  upon  a  railroad  track,  he,  by  his  own 
negligence,  contributes  to  his  injury,  and,  such 
being  the  case,  cannot  recover  unless  his  peril- 
ous situation  is  discovered  in  time  to  prevent 
running  him  down,  to  the  case  of  a  person 
Btrucic  by  a  street  car.  The  court  said  the 
failure  of  those  operating  the  car,  to  discover 
the  plaintiff's  peril  when  by  the  exercise  of  dili- 
gence It  would  have  been  discovered,  is  conduct 
which  clearly  constitutes  negligence;  but  this 
negligence  does  not  excuse  that  of  the  plaintiff, 
and  no  recovery  can  be  had  in  such  a  case  un- 
less a  new  act  of  negligence  arises  upon  the 
part  of  those  oper&tlng  the  train,  after  tlie 
actual  discovery  of  the  danger  in  time  to  pre- 
vent the  injury. 

A  railroad  company  Is  not  liable  for  killing  a 
boy  who  was  a  trespasser  on  Its  track  and  guilty 
of  negligence  merely  because  the  engineer  in 
charge  of  the  train  could  have  seen  blm  in  time 
to  have  prevented  the  injury.  Houston  &  T.  C. 
K.  Co.  V.  Smith,  77  Tex.  170,  18  8.  W.  072. 

Negligence  of  a  person  injured  at  a  crossing 
will  prevent  recovery  notwithstanding  that  by 
the  use  of  ordinary  care  and  prudence  the  com- 
pany's onployees  might  have  seen  him  and 
avoided  the  injury.  Texas  Midland  R.  Co.  v. 
Tidwell  (Tex.  Civ.  App.)  40  8.  W.  641. 
.  Negligence  of  a  person  standing  upon  a  rail- 
road track  watching  a  passing  train  on  a  paral- 
lel track  will  prevent  a  recovery  for  Injuries 
from  being  struck  by  a  backing  engine,  notwith- 
standing that  the  employees  in  charge  of  the 
engine  were  guilty  of  negligence  in  backing  it 
without  giving  any  signal  at  a  place  where  per- 
sons were  in  the  habit  of  traveling.  Wilson  v. 
Ft.  Worth  &  D.  C.  R.  Co.  (Tex.  Civ.  App.)  26 
S.  W.  753. 

In  Texas  &  P.  R.  Co.  t.  Zachery  (Tex.  Civ. 
App.)  27  S.  W.  221,  it  was  held  that  the  act  of 
a  person  in  going  upon  a  trestle  was  negligence 
which  proximately  contributed  to  her  injury 
from  being  struck  by  a  train,  and  that  conse- 
quently she  could  not  recover.  It  does  not  ap- 
pear in  this  case  what.  If  any,  act  of  negligence 
was  committed  by  the  company,  though  the  de- 
cision on  the  ground  of  contributory  negligence 
seems  necessarily  to  Imply  negligence  on  the 
part  of  the  comi>any,  or  at  least  that-  the  exist- 
ence of  such  ntfgligence  was  assumed  for  the 
purpose  of  the  decision. 

In  Texas  &  P.  R.  Co.  v.  Smith  (Tex.  Civ. 
App.)  41  8.  W.  88,  it  was  held  that  one  who 
negligently  permitted  bis  mule  to  go  upon  the 
railroad  track  could  not  recover  for  Its  death 
from  being  struck  by  a  train  unless  the  com- 
pany's servants  saw  the  animal  and  the  danger 
In  time  to  have  prevented  the  Injury  by  the  use 
of  such  care  as  a  person  of  ordinary  prudence 
would  have  used  under  the  same  circumstances. 
It  does  not  appear  whether  there  was  any  duty 
on  the  part  of  the  company  to  keep  a  lookout 
for  stock  on  the  track,  which  would  have  ren- 
dered it  liable  but  for  the  plaintiff's  negligence, 
and  therefore  it  is  not  clear  whether  the  doc- 
trine of  "last  clear  chance"  was  rejected  or  not. 

In  Smith  T.  Houston  ft  T.  C.  R.  Co.  17  Tex. 
Civ.  App.  502,  43  8.  W.  84,  the  court  held  there 
was  nothing  in  the  facts  of  the  case  to  invoke 
the  doctrine  of  liability  of  a  railroad  company 
for  Injarlng  a  person  walking  upon  the  track, 
upon  the  ground  of  the  discovery  of  his  dan- 
gerous situation  by  the  employees  operating  the 
train  In  time  to  have  prevented  the  accident ; 
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but  the  court  says  that  if  such  employees  had 
discovered  the  plaintiff's  perilous  situatloB  In 
time  to  have  prevented -running  him  down,  and 
thereafter  failed  to  exercise  proper  diligence  to 
have  averted  the  accident,  the  company  would 
have  been  liable  notwithstanding  the  contribu- 
tory negligence  of  the  plaintiff. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Herrin,  6  Tex. 
Civ.  App.  718,  26  8.  W.  425,  and  Artusy  v. 
Missouri  P.  R.  Co.  78  Tex.  101,  11  8.  W.  177,  a 
railroad  company  was  exonerated  from  liabil- 
ity for  trespassers  on  the  track  notwithstand- 
ing that  they  were  seen,  on  the  ground  that, 
under  the  circumstances,  the  engineer  had  the 
right  to  assume  that  they  would  get  off  from 
the  track  in  time  to  avoid  the  danger.  These 
cases,  therefore,  presented  no  opportunity  or 
occasion  for  the  application  of  the  doctrine  of 
"last  clear  chancsl" 
Utab. 

The  rale  is  no  longer  open  to  doubt  that 
where  the  injured  party  was  negligent  in  the 
first  instance,  such  negligence  will  not  defeat 
his  action  If  It  is  shown  tt^at  the  defendant 
might  have  avoided  the  Injury  by  the  exercise 
of  ordinary  care  and  reasonable  prudence. 
Both  parties  have  mutual  obligations  to  exer- 
cise due  care  and  vigilance  to  avoid  the  conse- 
quences of  their  negligence,  and  the  question  as 
to  whether  negligence  was  the  proximate  and 
direct  cause  of  the  accident  is  one  of  fact  for 
the  jury  to  determine  under  the  circumstances 
of  each  particular  case.  Hall  v.  Ogden  City 
Street  R.  Co.  13  Utah,  243,  44  Pac.  1046.  This 
was  the  case  of  an  injury  received  in  a  collision 
with  a  street  car. 

The  negligence  of  a  person  In  crossing  a 
street  railway  track  does  not  preclude  recovery 
for  injuries  received  in  a  collision  with  a  car 
where  the  motorman  was  careless  or  reckless  In 
falling  either  to  stop  the  car  or  to  give  the  per- 
son Injured  warning  of  its  approach.  Shaw  v. 
Salt  I.oke  City  R.  Co.  21  Utah.  76,  50  Pac.  552. 
Vem&ont. 

Trow  V.  Vermont  C.  R.  Co.  24  Vt.  404,  58 
Am.  Dec.  101,  was  an  action  to  recover  the 
value  of  a  horse  killed  by  a  train.  The  court 
held  that  the  plaintiff  was  guilty  of  negligence 
in  allowing  the  horse  to  run  in  the  highway, 
and  that  the  railroad  company  was  guilty  of 
negligence  in  failing  to  maintain  cattle  guards, 
and  that  one  offset  the  other.  In  this  connec- 
tion, the  court  says:  "When  there  has  been 
mutual  negligence,  and  the  negligence  of  each 
party  was  the  proximate  cause  of  the  Injury, 
no  action  whatever  can  be  sustained.  In  the 
use  of  the  words  'proximate  cause'  Is  meant  neg- 
ligence occurring  at  the  time  the  injury  hap- 
pened. In  such  case  no  action  can  be  sustain^ 
by  either,  for  the  reason  'that,  as  there  can  be 
no  apportionment  of  damages,  there  can  be  no 
recovery.*  So,  where  the  negligence  of  the 
plaintiff  is  proximate,  ...  In  such  case  no 
action  can  be  sustained,  for  the  reason  that  the 
immediate  cause  was  the  act  of  the  plaintiff 
himself.  .  .  .  On  the  other  hand,  when  the 
negligence  of  the  defendants  Is  proximate,  and 
that  of  tlie  plaintiff  remote,  the  action  can 
then  well  be  sustained,  although  the  plain- 
tiff is  not  entirely  without  fault.  This  seems 
to  be  now  settled  in  England  and  in  this 
country.  Therefore,  if  there  be  negligence  on 
the  part  of  the  plaintiff,  yet  If,  at  the  time 
when  the  Injury  was  committed,  it  might 
have  been  avoided  by  the  defendant  in  the 
exercise  of  reasonable  care  and  prudence^  an 
action  will  lie  for  the  injury.  So  in  this 
case,  If  the  plaintiff  were  guilty  of  negligence, 
or  even  of  positive  wrong,  in  placing  his  horse 
In  the  road,  the  defendants  were  bound  to  the 
exercise  of  reasonable  care  and  diligence  in  the 
use  of  their  road  and  management  of  the  en- 
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gine  »nil  train,  and  If  for  want  of  that  care 
the  injury  arose,  they  are  liable."  In  this  case 
the  plaintiff  did  not  charge  the  defendants  with 
any  neglect,  or  want  of  care,  in  managing  the 
engine  at  the  time  the  injury  was  committed, 
and  the  court,  therefore,  assumed  that  the  com- 
pany exercised  the  reasonable  care  and  prudence 
which  the  law  required  of  it  in  that  respect. 
Virginia. 

The  courts  In  Virginia  apply  the  doctrine  of 
"last  clear  chance"  to  an  omission  of  duty  on 
the  part  of  defendant,  whether  arising  before 
or  after  the  discovery  of  the  peril,  if  It  inter- 
venes between  the  plaintiff's  negligence  and  the 
accident. 

Thus,  in  Baltimore  &  O.  R.  Co.  v.  Few,  94 
Va.  82,  26  S.  E.  406,  which  was  a  case  of  a  per- 
son killed  at  a  highway  crossing,  the  court  held 
that  the  negligence  of  the  deceased  In  attempt- 
ing to  cross  the  track  without  looking  or  listen- 
ing for  a  train  would  not  preclude  recovery  if, 
after  he  was  seen  by  the  employees  in  charge 
of  the  train  to  be  in  a  position  of  danger,  or 
might  by  due  diligence  have  been  seen,  the  train 
could,  by  the  use  of  proper  care  and  due  dili- 
gence, have  been  stopped  in  time  to  avoid  strik- 
ing him. 

And  in  Virginia  Midland  R.  Co.  t.  White,  84 
Va.  498,  6  S.  B.  573,  where  deceased,  who  was 
held  to  be  a  licensee  and  not  a  mere  trespasser, 
was  walking  along  a  railroad  track  at  a  point 
which  the  public,  with  the  acquiescence  of  the 
company,  was  accustomed  to  use,  and  was 
•truck  and  killed  by  an  engine,  the  court  held 
that  an  Instruction,  requested  by  the  defendant, 
to  the  effect  that  there  could  be  no  recovery  un- 
less the  engineer  could,  by  the  use  of  ordinary 
care,  have  prevented  the  accident  after  he  dis- 
covered the  danger,  was  properly  refused  be- 
cause It  Ignored  the  duty  of  the  engineer  to  ex- 
ercise ordinary  care  and  diligence  in  keep- 
ing a  lookout  to  avoid  injuries  to  the  de- 
ceased. This  decision  seems  to  have  been  on 
the  assumption  that  deceased  was  himself  guilty 
of  negligence,  as  the  court  says,  at  another 
point  In  the  opinion,  that  the  negligence  of  the 
engineer  was  the  proximate  cause  of  the  injury 
even  though  the  deceased  might  not  have  tieen 
entirely  without  fault. 

In  Richmond  ft  D.  R.  Co.  t.  Tearoans,  86  Va. 
860.  12  S.  E.  946,  however,  it  was  held  error  to 
modify  the  defendant's  requested  instruction  to 
the  effect  that  the  contributory  negligence  of 
the  plaintiff  would  prevent  recovery  unless  the 
accident  could  have  been  avoided  by  the  use  of 
ordinary  care  after  the  plaintiff's  perilous  posi- 
tion had  become  known  to  the  defendant,  by  in- 
serting the  words,  "or  by  the  use  of  ordinary 
diligence  could  have  known."  The  court  says 
the  insertion' of  this  clause  will  utterly  destroy 
the  whole  doctrine  of  contributory  negligence. 
This  was  the  case  of  an  injury  to  a  person  at 
a  crossing.  He  bad  driven  across  the  track  im- 
mediately after  the  passage  of  an  engine,  and 
upon  the  return  of  the  engine  his  horse  became 
frightened  and  backed  into  it.  This  case  is  rec- 
oncilable with  the  two  preceding  cases  if  the 
phrase  "contributory  negligence,"  as  here  used, 
is  construed  strictly,  since,  as  already  explained 
in  subdivision  I.,  the  doctrine  of  "last  clear 
chance"  does  not  enable  one  to  recover  in  spite 
of  his  contributory  negligence,  but  operates, 
when  applicable  at  ail,  merely  to  strip  his  neg- 
ligence of  Its  character  as  contributory  negli- 
gence by  regarding  It,  not  as  a  proximate  cause 
of  the  accident,  but  only  as  a  remote  cause  or  a 
condition  thereof,  the  intervening  negligence  of 
the  defendant  being  regarded  as  the  sole  proxi- 
mate cause. 

There  is,  however,  some  apparent  conflict  in 
the  Virginia  decisions  with  reference  to  the  lia- 
bility of  a  railroad  company  to  a  trespasser 
65  L.  R.  A. 


on  the  track  who  is  guilty  of  negligence.  This 
conflict  is  due  either  to  a  change  in  the  view  of 
the  court  with  reference  to  the  duty  to  keep  a 
lookout  for  trespassers,  or  to  the  fact  that  the 
duty  in  that  i-espect  varies  accorddng  to  the  lo- 
cality and  circumstances.  Thus,  it. is  held  that 
a  railroad  company  Is  not  t>ound  to  keep  a  look- 
out for  trespassers  at  points  other  than  high- 
way crossings  (B'arley  v.  Richmond  &  D.  R.  Co. 
81  Va.  783 ;  Virginia  Midland  R.  Co.  v.  Barks- 
dale,  82  Va.  830),  except  at  points  where  the 
public  have  by  law  or  custom,  or  by  the  acqui- 
escence of  the  company,  a  right  to  the  use  of 
the  railroad  property.  Seaboard  ft  R.  R.  Co. 
V.  Joyner,  92  Va.  354,  23  S.  E.  773. 

But  it  is  held  in  Norfolk  ft  W.  R.  Co.  v.  Har- 
main,  83  Va.  553,  8  S.  E.  251,  and  Tyler  v.  Sites, 
S8  Va.  470,  13  S.  E.  978,  that  a  railroad  com- 
pany is  bound  to  keep  a  reasonable  lookout  for 
trespassers. 

In  the  following  cases  It  will  be  observed  that 
the  liability  of  the  railroad  company  Is  not 
predicated  of  the  failure  to  keep  a  lookout,  but 
of  the  failure  to  act  upon  facts  which  actually 
came  to  the  notice  of  the  employees: 

A  trespasser  upon  a  railroad  track  may  re- 
cover notwithstanding  his  own  negligence  ex- 
posed him  to  the  risk  of  Injury,  If  the  injury  of 
which  he  complained  was  proximately  caused  by 
the  omission  of  the  defendant,  after  having  such 
notice  of  the  plaintiff's  danger  as  would  put  a 
prudent  man  upon  his  guard,  to  use  ordinary 
care  for  the  purpose  of  avoiding  such  injury. 
It  is  not  necessary  that  the  defendant  should 
actually  know  of  the  danger  to  which  the  plain- 
tiff is  exposed.  It  is  enough  if  he  has  suflicient 
notice  or  belief  to  put  a  prudent  man  on  the 
alert,  and  does  not  take  such  precautions  as  a 
prudent  man  would  take  under  similar  notice  or 
belief.  Seaboard  &  R.  R.  Co.  v.  Joyner,  92  Va. 
854,  23  S.  B.  773,  and  Tucker  t.  Norfolk  ft  W. 
R.  Co.  92  Va.  549,  24  S.  B.  229. 

Farley  v.  Richmond  ft  D.  R.  Co.  81  Va.  783, 
having  held  that  the  company  had  a  right  to 
assume  that  the  track  at  the  point  where  the 
injury  occurred  would  be  unobstructed,  exon- 
erated the  company  from  liability  to  a  tres- 
passer, it  appearing  that  due  care  was  exercised 
after  he  was  discovered ;  and,  upon  the  same 
ground,  a  railroad  company  was  exonerated  in 
Virginia  Midland  R.  Co.  v.  Barksdale,  82  Va. 
330,  from  liability  for  injuries  to  a  trespasser 
on  a  trestle. 

Tyler  v.  Sitea^  88  Va.  470,  13  S.  E.  978,  was 
an  action  to  recover  for  the  death  of  a  deaf 
mute  who  was  walking  on  a  railroad  track  in 
the  opposite  direction  from  that  in  which  the 
train  was'  moving.  The  liability  of  the  com- 
pany is  denied  on  two  grounds :  One  that  there 
was  no  negligence  on  the  part  of  the  employees 
in  charge  of  the  train  because  they  had  the 
right  to  assume  that  the  deceased  would  get  off 
the  track ;  and  the  other  upon  the  ground  that 
deceased  was  guilty  of  contributory  negligence. 

Norfolk  ft  W.  R.  Co.  v.  Carper,  88  Va.  556, 
14  S.  E.  328,  denied  the  liability  of  the  railroad 
company  for  killing  a  licensee  who  was  walking 
on  the  track  upon  the  ground  that  there  was 
no  negligence  on  the  part  of  the  employees  in 
charge  of  the  train,  and  that  the  deceased  was 
guilty  of  contributory  negligence  which  was  the 
proximate  cause  of  his  injuries.  The  deceased 
in  this  case  could  have  avoided  the  injury  if  he 
had  been  in  the  exercise  of  due  care  until  the 
very  instant  he  was  struck. 

In  Rudd  V.  Richmond  ft  D.  R.  Co.  80  Va.  546, 
which  was  an  action  to  recover  for  the  death  of 
a  boy  killed  while  lying  asleep  on  a  railroad 
track,  a  demurrer  to  the  plalntifTs  evidence  was 
held  to  be  properly  sustained.  The^e  are  some 
expressions  in  the  opinion  indicating  that  the 
court  took  the  view  that  the  doctrine  of  "last 
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clear  chance'*  shoald  ba  confined  to  cases  where 
the  defendant  failed  to  exercise  ordinary  care 
after  discoTering  the  peril,  bnt  the  decision 
seems  to  be  upon  the  ground  that  the  evidence 
was  no>t  sufficient  to  warrant  a  finding  that 
there  was  any  negligence  on  the  part  of  the 
engineer  in  failing  sooner  to  see  the  boy. 

Norfolk  &  W.  R.  Co.  v.  Dunnaway»  93  Va.  29, 
24  S.  £.  698,  denied  the  liability  of  a  rail- 
road company  for  the  death  of  a  boy  who  was 
struck  by  a  train  as  he  was  lying  asleep  on  the 
track.  The  engineer  discovered  an  object  on 
Che  track  in  time  to  have  stopped  the  train  and 
prevented  the  accident,  but  did  not  discover  that 
the  object  was  a  boy  until  he  was  within  about 
IGO  feet  of  him,  and  then  <  did  all  in  his  power 
to  stop  the  train  and  save  his  life.  The  deci- 
sion is  upon  the  ground  that  there  was  no  neg- 
ligence on  the  part  of  the  engineer.  The  court 
said  that  when  the  danger  of  the  trespasser  Is 
discovered,  or  by  ordinary  care  and  caution 
might  have  been  discovered,  it  then  becomes 
the  duty  of  the  company  to  avoid  the  infliction 
of  the  Injury  without  regard  to  the  fact  that 
the  trespasser  was  himself  guilty  of  contribu- 
tory negligence.  The  implication  that  the  com- 
pany is  bound  to  use  ordinary  care  and  caution 
to  discover  the  danger  evidently  has  reference 
to  the  duty  of  the  engineer,  after  seeing  an  ob- 
ject on  the  track,  to  learn  what  it  is,  for  the 
court  had  already  held  that  trespassers  are  not 
entitled  to  that  provident  circumspection  which, 
as  far  as  possible,  foresees  sad  forestalls  danger. 

The  fact  that  a  person  may  have  been  negli- 
gent, and  that  that  negligence  may,  in  fact, 
have  contributed  to  the  accident,  does  not  pre- 
clude recovery  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  dili- 
gence, have  avoided  the  accident.  Richmond  & 
D.  R.  06.  V.  Anderson,  81  Gratt.  812,  81  Am. 
Rep.  750.  This  was  an  action  against  a  rail- 
road company  to  recover  for  the  death  of  a 
trespasser  who  was  run  over  by  a  train  while 
lying  asleep  on  the  track.  There  was  no  neg- 
lect of  duty  on  the  part  of  the  engineer  after 
the  deceased  was  seen,  but  it  was  urged  that  he 
might  have  been  seen  in  time  to  have  prevented 
the  accident.  The  court  held,  however,  that, 
conceding  that  It  was  the  engineer's  duty  to 
keep  a  lookout,  the  evidence  did  not  warrant  a 
finding  of  any  negligence  in  that  respect,  and 
therefore  there  was  no  basis  for  a  recovery. 
The  court  held  that  the  deceased  was  guilty  of 
negligence  in  going  upon  the  track,  but  there 
was  some  evidence  to  show  that  he  fell  in  a  fit, 
and  the  clear  implication  of  the  opinion  is  that 
upon  that  assumption  his  original  negligence  in 
going  upon  the  track  would  not  have  precluded 
a  recovery  if  there  had  been  any  neglect  on  the 
part  of  the  engineer  in  respect  of  keeping  a 
proper  lookout. 

The  court  in  Norfolk  &  W.  R.  Co.  v.  Harman, 
83  Va.  553,  8  S.  £.  251,  and  Tyler  v.  Sites,  88 
Va.  470,  13  S.  E.  978,  supra,  while  holding  that 
a  railroad  company  is  bound  to  keep  a  reason- 
able lookout  for  trespassers,  exonerated  the  com- 
pany from  liability  upon  the  ground  that  if  the 
trespasser  had  been  seen  upon  the  track  the 
company  would  have  had  the  right  to  presume 
that  he  would  get  off  in  time  to  avoid  the  ac- 
cident. 

In  Tucker  v.  Norfolk  &  W.  R.  Cow  92  Va.  649, 
24  S.  E.  229,  it  was  held  that  a  railroad  com- 
pany was  not  liable  for  killling  a  trespasser  lying 
on  the  track,  it  appearing  that  as  soon  as  the 
engineer  discovered  an  object  on  the  track  he 
did  not  take  his  attention  off  of  It,  and  that 
he  discovered  It  was  a  human  being  as  soon  as 
be  could  have  done  so,  bnt  that  It  was  then  too 
late  to  avoid  the  accident.  In  this  case  it  was 
said  there  was  some  speculation  as  to  whether 
deceased  was  drunk,  stricken  with  epilepsy,  or 
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asleep.     The  court  said,  however,  that  was  im- 
material. 
^Vest  Virginia. 

Blaine  v.  Chesapeake  ft  Q.  R.  Cd.  9  W.  Va. 
252,  and  Baylor  v.  Baltimore  ft  O.  R.  Co.  9  W. 
Va.  270,  hold  that  the  railroad  company  is 
bound  to  keep  a  proper  lookout  for  stock  on  the 
track ;  and  the  former  case  holds  that,  though 
there  may  have  been  some  n^ligeace  on  the 
part  of  the  owner  In  permitting  the  stock  to  go 
at  large  In  the  vicinity  of  an  uninclosed  railway 
track,  such  negligence  is  only  a  remote  cause, 
and  will  not  prevent  recovery  for  the  killing 
or  Injuring  of  the  animals,  if  the  stock  could, 
by  the  exercise  of  ordinary  care,  have  been  seen 
by  the  employees  In  charge  of  the  train  in  time 
to  have  prevented  the  accident. 

These  cases  plainly  apply  the  doctrine  of  "last 
clear  chance'*  to  the  omission  of  the  company's 
duty  to  keep  a  lookout,  which  can  scarcely  be 
regarded  as  amounting  to  wantonness;  but  tits 
next  case  seems  to  insist  that  the  injury  must 
l>e  wanton  In  order  to  support  a  recovery,  ap- 
parently assuming  that  the  failure  to  use  due 
care  after  notice  of  the  injury  would  amount 
to  a  wanton  injury. 

When  an  injury  is  caused  by  the  mutual  fault 
of  both  parties,  and  would  not  have  happened 
out  for  the  culpable  negligence  of  the  party  in- 
jured concurring  with  that  of  the  other  party, 
there  can  be  no  recovery  unless  the  injury  could 
have  been  avoided  after  the  defendant  had  no 
tlce  of  the  negligence  of  the  plaintiff,  or  was 
wanton  or  malicious.  Eastbum  v.  Norfolk  ft 
W.  R.  Co.  34  W.  Va.  681,  12  S.  B.  819.  The 
action  wa.s  for  injuries  received  in  a  collision 
by  a  brakeman,  who,  if  he  had  been  awake  and 
upon  the  rear  of  his  train,  as  his  duty  required 
him  to  be,  could  have  seen  the  other  train  in 
time  to  have  avoided  the  injury. 

The  qualification  of  the  doctrine  of  contribu- 
tory negligence  is  that,  though  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although 
that  negligence  may,  in  fact,  have  contributed 
to  the  injury,  If  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  injury,  the  plain- 
tiff's negligence  will  not  excuse  or  relieve  him 
from  liability.  It  Is  not  sufficient  that  the 
defendant  sees  or  knows  that  the  plaintiff  has 
negligently  placed  himself  in  a  position  of  dan- 
ger which  may  possibly  result  in  his  Injury, 
but  the  situation  must  appear  to  be  such  that 
unless  the  defendant  uses  extraordinary  care 
and  efforts  to  avoid  it  injury  muift,  according 
to  the  ordinary  course  of  events,  result  to  the 
plaintiff.  Downey  v.  Chesapeake  ft  O.  R.  Co. 
28  W.  Va.  732. 

Unless  it  is  plainly  apparent  to  an  engineer 
that  a  person  obstructing  the  right  of  way  for 
some  reason  is  helpless,  the  engineer  Is  not 
bound  to  stop  his  train,  and  he  is  not  guilty  of 
negligence  if  the  obstructor  Is  killed.  Such  kill- 
ing comes  under  the  head  of  onavoidable  acci- 
dent if  the  person  is  actually  helpless,  but  if 
not  helpless,  then  it  must  l>e  charged  entirely 
to  the  negligence  of  the  obstructor.  Teel  v. 
Ohio  River  R.  Co.  (W.  Va.)  38  S.  E.  518. 
IVlsconsln. 

The  circumstances  of  the  injury  In  Anderson 
T.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  87  Wis.  195, 
23  L.  R.  A.  203,  58  N.  W.  79,  are  almost  iden- 
tical with  those  in  Bogan  v.  Carolina  C.  R.  Co. 
The  decision,  however,  was  contrary  to  the 
decision  In  the  latter  case.  The  difference  may 
be  accounted  for  by  the  fact  that  in  the  former 
case  it  was  held  that  the  company  owed  no  duty 
to  keep  a  lookout  to  discover  or  protect  a  tres- 
passer from  injury,  and  that  Its  only  duty  to 
him  was  to  use  all  reasonable  and  proper  effort 
to  save  him  after  discovering  his  peril.  The 
case  does  not  mention  the  doctrine  of  "last  clear 
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chance,"  but  It  is  apparent  that  there  was  no 
opportunity  or  occasion  for  the  application  of 
that  doctrine,  since,  under  the  holding  referred 
to,  there  was  no  duty  incumbent  on  the  defend- 
ant intervening  between  the  piaintilTs  negli- 
gence and  the  accident. 

The  negligence  of  a  person  at  a  railroad  cross- 
ing win  not  prevent  recovery  for  his  death  if 
the  act  which  caused  the  injury  was  done  by 
the  company  after  it  discovered  his  negligence, 
and  if  it  could  have  avoided  the  injury  in  the 
exercise  of  reasonable  care.  Valln  v.  Mil- 
waukee &  N.  R.  Co.  82  Wis.  1,  51  N.  W.  1084. 
The  court  said  that  as  the  deceased  was  not  a 
trespasser  the  supervening  negligence  of  the  de- 
fendant need  not  be  gross  in  order  to  authorize 
a  recovery,  but  in  such  a  case  it  is  enough  that 
the  defendant,  by  the  exercise  of  reasonable 
care  and  prudence,  might  have  avoided  tl^e  con- 
jequencefi  of  the  plaintiff's  negligence. 

The  Wisconsin  supreme  court  in  Little  v.  Su- 
perior Rapid  Transit  R.  Co.  88  Wis.  402,  60  N. 
W.  706,  criticises  the  following  charge:  "Al- 
though plaintiff  might  not  have  exercised  ordi- 
nary care  in  turning  upon  the  track,  still  if  the 
motorman  saw  her  so  in  danger  and  unconscious 
of  peril,  and  thereupon  failed  to  exercise  ordinary 
care  to  avoid  the  collision,  and  such  want  of  or- 
dinary care  was  the  proximate  cause  of  the  in- 
Jury,  plaintiff  should  recover."  The  court  says : 
If  the  motorman  saw  the  plaintiff  in  such  dan- 
ger and  unconscious  of  her  peril,  and  might  by 
the  exercise  of  reasonable  care  and  prudence 
have  avoided  the  consequence  of  the  plaintiff's 
'negligence,  but  failed  to  do  so,  then  such  failure 
was  something  more  than  a  want  of  ordinary 
care  on  his  part,  and  amounted  to  wanton  or 
reckless  conduct  (citing  Inland  &  Seaboard 
Coasting  Co.  t.  Tolson,  139  U.  S.  651,  35  L.  ed. 
270,  11  Sup.  Ct.  Rep.  653 ;  Valln  t.  Milwaukee  k 
N.  R,  Co.  82  Wis.  16,  51  N.  W.  1084)  ;  certainly 
-a  plaintiff  cannot  recover  where  both  parties 
are  equally  guilty  of  a  mere  want  of  ordinary 
care;  otherwise,  contributory  negligence  would 
not  be  a  defense.  The  latter  statement  is  un- 
doubtedly to  be  limited  to  cases  where  the  neg- 
ligence of  both  parties  is  concurrent  up  to  the 
time  of  the  accident. 

The  distinction  between  a  case  where  the 
plaintiff's  negligence  had  culminated  before 
the  defendant's  negligence,  and  where  the 
plaintiff's  negligence  concurred  with  the  de- 
fendant's up  to  the  time  of  the  accident,  is 
clearly  brought  out  by  Marshall,  J.,  in  Tesch  v. 
Milwaukee  Electric  R.  &  Light  Co.  108  Wis.  593, 
53  L.  R.  A.  618,  84  N.  W.  823.  In  the  syllabus 
prepared  by  the  learned  Justice  himself,  he 
says :  "The  doctrine  of  comparative  negligence 
does  not  prevail  In  this  state.  Therefore,  in  a 
case  involving  the  subject  of  contributory  negli- 
gence, the  rule  that  obtains  in  some  Jurisdic- 
tions does  not  apply,  that  if  the  plaintiff  was 
guilty  of  contributory  negligence,  he  may  yet  re- 
cover if  defendant  discovered  his  peril  in  time 
to  have  avoided  Injuring  him  by  the  exercise  of 
•ordinary  care ;  nor  the  rule  that,  notwithstand- 
ing plaintiff's  negligence,  he  may  recover  If  de- 
fendant was  guilty  of  gross  negligence,  speaking 
of  fault  not  amounting  to  actual  intent  to  in- 
jure, or  that  wanton  disregard  for  the  safety 
of  others  equivalent  thereto,  sometimes  called 
constructive  intent;  nor  the  rule  that  if  the 
plaintiff's  negligence  preceded  that  of  the  de- 
fendant in  time,  and  the  latter,  by  the  exercise 
of  ordinary  care,  could  have  avoided  injuring 
the  former  and  failed  to  do  so,  the  negligence 
of  the  former  is  considered  a  condition,  and  the 
neglljBrence  of  the  latter  the  sole  proximate  cause 
of  the  Injury,  notwithstanding  such  condition 
was  a  mere  continuance  of  the  negligent  act  and 
concurred  with  defendant's  fault  at  the  Instant 
'Of  the  accident  to  produce  it."  It  will  be  ob- 
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served  that  this  language  does  not  make  the 
doctrine  of  "last  clear  chance"  depend-^nt  upon 
the  doctrine  of  comparative  negligence ;  nor 
does  it  repudiate  the  doctrine  as  applied  to  a 
case  which  affords  an  opportunity  for  its  ap- 
plication, that  is,  when  there  Is  a  breach  of 
duty  on  defendant's  part  Intervening  after  the 
plaintiff's  necHgence ;  but  It  merely  denies,  and 
very  properly  so,  the  applicability  of  the  doc- 
trine when  the  plaintiff's  negligence  was  con- 
current with  the  defendant's  up  to  the  very 
instfint  of  the  accident.  The  principle  stated  in 
the  latter  case  was  there  applied  so  as  to  exon- 
erate a  street  railway  company  for  injuries  re- 
ceived In  a  collision  between  a  street  car  and 
a  vehicle  being  driven  across  the  track. 

In  Lockwood  v.  Belle  City  Street  B.  Co.  92 
Wis.  97.  65  N.  W.  866,  the  plaintiff,  while  driv- 
ing obliquely  across  a  street-railway  track  to- 
ward the  northwest  with  his  back  to  the  east, 
was  struck  by  a  car  which  approached  from  that 
direction.  The  motorman  saw  him  and  at- 
tempted to  stop  the  car,  which  he  could  have 
done  in  time  to  have  prevented  the  accident 
but  for  the  fact  that  the  brake  gave  way  and 
the  reverse  current  failed  to  take  effect.  The 
liability  of  the  company  was  denied,  apparently 
upon  the  ground  that  the  plaintiff  himself  was 
guilty  of  ordinary  negligence,  and  that  the  mo- 
torman was  not  guilty  of  gross  negligence,  but 
at  most  only  of  ordinary  negligence,  and  that 
there  can  be  no  recovery  for  personal  injuries 
if  both  parties  are  guilty  of  negligence  In  the 
same  degree.  The  latter  statement  is  undoubt- 
edly to  be  construed  as  limited  to  cases  of  the 
concurring  negligence  of  both  parties. 
Bn  viand. 

Davies  v.  Mann,  10  Mees.  ft  W.  546,  12  L.  J. 
Exch.  N.  S.  10,  6  Jur.  954,  in  which  it  is  gener- 
ally regarded  that  the  doctrine,  since  termed 
the  doctrine  of  last  clear  chance,  originated, 
was  an  action  to  recover  from  defendant  for 
driving  against,  knocking  down,  and  killing  a 
donkey,  which  the  plaintiff  had  fettered  and 
turned  into  the  public  highway.  The  court  of 
exchequer  upheld  the  charge  of  the  trial  Judge, 
that  though  the  act  of  the  plaintiff  in  leaving 
the  donkey  on  the  highway  so  fettered  as  to 
prevent  his  getting  out  of  the  way  of  carrlagt^s 
traveling  along  it  might  be  illegal,  still,  if  the 
proximate  cause  of  the  injury  was  attributable 
to  the  want  of  proper  conduct  on  the  part  of 
.the  driver  of  the  wagon,  the  action  was  main- 
tainable. It  did  not  appear  in  this  case  that 
the  defendant  actually  saw  the  donkey,  but  It 
did  appear  that  he  was  driving  at  a  smartish 
pace.  Parke,  B.,  said  that  the  subject  was 
fully  considered  in  the  case  of  Bridge  v.  Grand 
Junction  R.  Co.  3  Mees.  ft  W.  246,  where  the 
correct  rule  concerning  negligence  was  laid 
do^'n.  namely,  that  the  negligence  which  is  to 
preclude  a  plaintiff  from  recovering  must  be 
such  as  that  he  could  by  ordinary  care  have 
avoided  the  consequence  of  the  defendant's  neg- 
ligence. 

The  doctrine  of  contributory  negligence  Is 
stated  as  follows  in  Tuff  v.  Warman,  5  C.  B.  N. 
S.  573,  27  L.  J.  C.  P.  N.  S.  322,  5  Jur.  N.  S.  222  : 
Mere  negligence,  or  want  of  ordinary  care  or 
caution,  will  not  disentitle  plaintiff  to  recover 
unless  It  was  such  that,  but  for  that  negli- 
gence or  want  of  ordinary  care  and  caution, 
the  misfortune  could  not  have  happened:  or  if 
the  defendant  might,  by  the  exercise  of  care  on 
his  part,  have  avoided  the  consequences  of  the 
negligence  or  carelessness  of  the  plaintiff.  This 
was  an  action  for  an  injury  to  a  vessel  caused 
by  a  collision  with  another  vessel.  The  court 
upheld  a  charge  to  the  effect  that  if  the  absence 
of  a  lookout  on  plaintiff's  vessel  was  negligence, 
still  if  the  defendant  had  a  lookout,  and  never- 
theless persisted  in  a  course  that  would  inflict 
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lajiiry,  he  would  be  liable,  though  the  plain- 
tiff  had  no  lookout;  for  that  neglect  of  the 
plaintiff  would  not  be  the  direct  cause  of  the 
injury, — that  is  to  say,  would  not  be  a  cause 
without  which  the  Injury  would  not  have  hap- 
fiened. 

The  doctrine  of  Davlcs  ▼.  Blann  is  stated  as 
follows  in  Radley  t.  London  &  N.  W.  R.  Co. 
L.  R.  1  App.  Cas.  754.  46  L.  J.  Excb.  N.  S.  573, 
35  L.  T.  N.  S.  637,  25  Week.  Rep.  147 :  Though 
the  plaintiff  may  have  been  guilty  of  negligence, 
and  although  that  negligence  may,  In  fact,  have 
•contributed  to  the  accident,  yet,  if  the  defend- 
ant could  in  the  result,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the  mis- 

•chief  which  happened,  the  plalntlff*8  negligence 
will  not  excuse  him. 

In  Sprlngett  v.  Ball.  4  Post,  ft  F.  472,  which 
was  an  action  for  the  death  of  a  person  who 
was  run  over  by  an  omnibus  as  he  was  crossing 
the  road,   Cockbnrn,  Ch.  J.,  charged  the  Jury 

-that,  even  though  there  was  some  negligence  on 
the  part  of  the  deceased  in  crossing  the  road, 

.yet,  if  the  driver  could,  by  the  exercise  of  rea- 
sonable care,  have  seen  him  in  time  to  have 
avoided  the  accident,  the  defendant  was  liable, 
and  would  be  liable  If  the  driver  would  have 
seen  the  deceased  but  for  the  fact  that  his  at* 
tentlon  was  diverted  to  his  horses,  owing  to  the 

.absence  of  a  skid  which  he  ought  to  have  had 
tor  use  in  going  down  hill. 

III.  Bummarp. 

The  foregoing  review  of  the  anthoritles,  while 
^sclosing  much  difference  of  opinion  with  ref- 
•«rence  to  the  ultimate  question  as  to  the  de- 
fendant's liability  to  one  guilty  of  negligence, 
vnder  a  given  set  of  facts  and  circumstances, 
seems  nevertheless,  when  proper  distinctions  are 
•observed,  to  show  a  decided  tendency  on  the 
part  of  the  courts  to  apply  the  doctrine  of  "last 
<lear  chance*'  to  any  omission  of  duty  on  the 
part  of  defendant,  whether  before  or  after  dis- 
covering the  peril  in  which  the  plaintiff  or  de- 
•ceased  had  placed  himself,  or  his  property,  by 
his  antecedent  negligence,  if  that  breach  of  duty 
intervened  or  continued  after  the  negligence  of 
the  other  party  had  ceased.    The  criticism  that 
is  often  made,  that  the  doctrine  of  "last  clear 
-chance**  in  effect  shrogates  the  doctrine  of  con- 
tributory negligence,  does  not  seem  to  be  well 
founded,  or  is,  at  least,  too  sweeping.    There 
Is  a  class  of  cases  to  which,  if  the  doctrine  is 
•applied,  one  who  Is  chargeable  with  antecedent 
iiegligeiice  in  getting  into  a  position  of  peril 


has  as  good  a  standing  against  the  defendant  as 
one  in  the  same  position  who  is  not  chargeable 
with  such  negligence.  For  instance,  if  the  doc- 
trine is  applied  where  an  engineer,  by  reason  of 
the  failure  to  keep  a  proper  lookout,  runs  over 
a  person  who  has  caught  his  foot  In  the  track 
and  is  unable  to  escape  the  danger,  it  makes  no 
difference  as  to  the  liability  of  the  company 
whether  such  person  was  chargeable  with  negli- 
gence in  going  upon  the  track  in  the  first  In- 
stance or  not.  But  if  proper  attention  is  paid 
to  the  question  whether  the  injured  person's 
negligence  is  continuing  or  otherwise,  the  ai^- 
ceptance  of  the  doctrine  of  **last  clear  chance" 
will  still  leave  the  field  open  for  the  application 
of  the  doctrine  of  contributory  negligence  to  a 
large  class  of  cases.  For  instance,  if  a  person 
at  a  railroad  crossing  or  upon  the  track  at  an- 
other point  Is  chargeable  with  negligence  con- 
tinuing up  to  the  Instant  of  the  accident,  be  Is 
prevented  by  the  doctrine  of  contributory  neg- 
ligence from  recovering,  notwithstanding  the 
defendant's  negligence,  while  a  person  in  the 
same  position,  who,  for  any  reason,  is  not 
chargeable  with  such  negligence,  may  recover. 
Again,  the  doctrine  of  "last  dear  chance"  leaves 
to  the  doctrine  of  contributory  negligence  the 
entire  field  covered  by  cases  where  the  negli- 
gence on  the  part  of  the  plaintiff  intervenes  bo* 
tween  the  negligence  on  the  part  of  the  defend- 
ant and  the  accident.  For  instance,  if  the  neg- 
ligence charged  against  the  defendant  was  in 
failing  to  give  the  signals  on  approaching  a 
railroad  crossing,  and  the  plaintiff  went  upon 
the  track  after  the  train  had  passed  the  point 
at  which  it  was  bound  to  give  such  signals,  the 
liability  of  the  company  would  depend  upon  the 
question  whether  or  not  he  was  chargeable  with 
negligence  in  so  going  upon  the  track. 

To  repeat  what  has  already  been  said  in  sub- 
stance :  A  case  cannot  properly  be  regarded  as 
repudiating  the  doctrine  of  "last  clear  chance" 
as  applied  to  an  omission  of  duty  pn  the  defend- 
ant's part  before  the  discovery  of  the  peril,  not- 
withstanding that  it  denies  the  liability  of  the 
defendant  under  exactly  the  same  circumstances 
under  which  other 'courts,  by  applying  the  doe- 
trine,  have  permitted  the  plaintiff  to  recover, 
unless,  (1)  the  existence  of  some  duty  and  its 
breach  on  defendant's  part  before  the'  discovery 
of  the  peril  have  been  established  independently 
of  the  doctrine,  and  (2)  unless  the  negligence  on 
the  part  of  the  plaintiff  or  deceased  is  to  be  re- 
garded as  having  ceased  before  the  termination 
of  the  defendant's  negligence. 

O.  H.  P. 
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n  agrreement  by  tbe  holder  of  a  ma- 
taal  benefit  eertilleate  to  be  governed  by 
by-laws  subsequently  enacted  does  not  auth- 
orize the  reduction  of  the  benefit  called  for 


by  his  certificate  after  he  has  for  years  paid 
assessments  on  its  original  value. 

(October  26,  1001.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing a  decree  of  the  Chancery  Court  for  Knox 
County  in  their  favor  in  a  suit  brought  to 
annul  a  by-law  which  had  been  adopted  bj 
defendants  reducing  the  amount  of  the  bene- 


NoTB. — ^As  to  power  of  beneficial  Insurance 
-societies  to  change,  amend,  and  repeal  provi- 
tflions  which  enter  into  the  contracts  with  their 
«iembers,  see  also.  In  this  series.  Supreme  Lodge 
K.  of  P.  V.  Knight  (Ind.)  8  L.  R.  A.  409,  and 
mote;   Supreme  Lodgs  K.  of  P.  T.   La   Malta 

^L.  R.  A.  30 


(Tenn.)  80  L.  R.  A.  888;  Thibert  T.  Supreme 
rx>dge  K.  of  H.  (Minn.)  47  L.  R.  A.  136; 
Bragaw  v.  Supreme  Lodge  K.  &  L.  of  H.  (N.  C.) 
54  L.  R.  A.  602 ;  and  Strauss  v.  Mutual 
Fund  Life  Asso.  (N.  C.)  54  L.  R.  A.  605. 
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fit  to  which  complainant  was  entitled  un- 
der a  benefit  certificate  whidh  had  been  is- 
aued  to  him.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Hays  Brown  for  appel- 
lants. 

Mr,  Alfred  J.  Carr,  with  Messrs, 
Wright  A  Frants,  for  appellees: 

The  contract  between  complainant  Gaut 
and  this  defendant  consists  of  the  statute  of 
Massachusetts  under  which  defendant  was 
incorporated;  its  certificate  of  incorpora- 
tion; the  application  for  membership;  the 
certificate  issued  thereon,  together  with  the 
renewal  thereof  issued  in  1894;  and  by-laws 
of  the  defendant  as  existing  at  the  time  of 
complainant's  application,  together  with  all 
amendments  thereof  thereafter  passed. 

Bacon,  Ben.  Soc.  2d  ed.  161,  184,  185; 
Tennessee  Lodge  No.  20,  K.  of  H.  v.  Ladd, 
6  Lea,  720;  Sanger  v.  Rothschild,  123  N.  Y. 
677,  26  N.  E.  3 ;  Catholic  Knights  v.  Kuhn, 
01  Tenn.  214,  18  S.  W.  385;  Supreme  Lodge, 
K.  of  P,  V.  La  Malta,  95  Tenn.  157,  30  L.  R. 
A.  838,  31  S.  W.  493. 

The  rights  of  complainant,  in  so  far  as 
they  depend  upon  his  certificate  of  member- 
ship, must  be  governed  by  his  certificate  of 
1882,  and  not  by  the  certificate  issued  in 
1894. 

A  mutual  benefit  insurance  company  does 
not  waive  the  benefit  of  one  of  its  by-laws 
by  reason  of  the  fact  that  its  officers  issue 
certificates  contrary  to  said  by-laws. 

Supreme  Lodge  K.  of  H.  v.  Keener,  6  Tex. 
Civ.  App.  267,  25  S.  W.  1084 ;  Miller  v.  Hills- 
borough Mut,  F.  Assur,  Asso.  42  N.  J.  £q. 
450,  7  Atl.  805;  Burhank  v.  Boston  Police 
Relief  Asso.  144  Mass.  434,  11  N.  £.  691; 
Bacon,  Ben.  Soc.  SS  121,  126,  148,  434A. 

The  b^-law  No.  66  was  passed  pursuant 
to  the  right  reserved  in  the  application,  the 
by-laws^  and  the  certificate  of  membership, 
and,  if  reasonable,  is  binding  upon  the  com- 
plainant and  those  claiming  under  him. 

The  right  of  a  benevolent  association  to 
make  by  by-law  pursuant  to  such  reserva- 
tions a  change  in  its  contract  with  its  mem- 
bers has  been  settled. 

Supreme  Lodge,  K.  of  P.  v.  La  Malta,  95 
Tenn.  157,  30  L.  R.  A.  838,  31  S.  W.  493; 
Supreme  Comfnandery,  K.  of  O.  R.  v.  Ains- 
tcorth,  71  Ala.  436,  46  Am.  Rep.  332;  Bald- 
i€in  V.  Begley,  185  III.  180,  56  N.  £.  1065 ; 
Fullenwider  v.  Supreme  Council  of  R.  L, 
180  111.  621,  65  N.  E.  485;  Supreme  Lodge, 
jr.  of  P.  V.  Knight,  117  Ind.  489,  3  L.  R.  A. 
409,  20  N,  E.  470;  Stohr  v.  San  Francisco 
Musical  Fund  Soc.  82  Ool.  557,  22  Pac. 
1125;  Fugnre  v.  Mutual  Society  of  St.  Jo- 
seph, 46  Vt.  362. 

By-law  No.  55  is  reasonable. 

The  cases  holding  by-laws  passed  after 
the  member  joined  the  society  valid  where 
they  limited  the  rights  of  the  member  far 
more  than  the  one  in  question  here  are 
many,  and  the  by-laws  so  upheld  cover  a 
large  and  varied  field. 

A  by-law  avoiding  all  benefits  under  the 
contract  for  death  by  suicide  while  sane  or 
insane. 

Supreme  Lodge  K.  of  P.  v.  Kutscher,  170 
S6L.  R.  A. 


111.  340,  53  N.  E.  620 ;  Supreme  Lodge  K.  of 
P.  V.  Treble,   179  111.  348,  53  N.  E.  730; 
Supreme  Lodge  K,  of  P.  v.  La  Malta,  9&> 
Tenn.  157,  30  L.  R.  A.  838,  31  S.  VV.  493. 

A  by-law  requiring  a  member  to  present 
his  claim  when  matured  to  the  officers  of 
the    corporation    before    resorting    to    the- 
courts. 

Supreme  Council,  0.  of  C.  F.  v.  Forsing- 
er,  125  Ind.  52,  9  L.  R.  A.  601,  25  N.  E. 
129;  Harrington  v.  Workingmen's  Bcnev. 
Asso.  70  Ga.  340;  Anacosta  Tribe  No.  12,  /. 
O.  of  R.  M.  V.  Murbach,  13  Md.  91,  71  Am.. 
Dec.  625 ;  Osceola  Tribe  No.  11,  I.  0.  of  R. 
M.  V.  Schmidt,  57  Md.  105. 

A  by-law  reducdng  benefits. 

Pouliney  v.  Bachman,  31  Hun,  49;  Stohr 
V.  San  Fran^sco  Musical  Fund  Soc.  82  Oal. 
667,  22  Pac.  1125;  Supreme  Lodge  K.  of  P. 
V.  Knight,  117  Ind.  489,  3  L.  R.  A.  409,  20- 
N.  E.  479;  St,  Patrick's  Male  Beneficiat 
Soc,  V.  McVey,  92  Pa.  610;  Condon  v.  Mu- 
tual Reserve  Fund  Life  Asso.  89  Md.  99,  44^ 
L.  R.  A.  149,  42  AU.  944. 

A  by-I«bw  limilang  the  dajsees  of  benefi- 
Claries. 

Baldicin  v.  BegUy,  186  HI.  180,  56  N.  E. 
1065;  Wist  v.  Grand  Lodge  A,  0.  U,  W,  22: 
Or.  271,  29  Pac.  610. 

A  by-law  giving  a  governing  board  power- 
to  discipline  a  member. 

Haebler  v.  New  York  Produce  Exchange ^ 
149  N.  Y.  414,  44  N.  E.  87;  Matthews  v.  As- 
sociated Press,  136  N.  Y.  333,  32  N.  E.  981. 

A  by-law,  or  ordinance,  restricting  mar- 
kets. 

St.  Louis  V.  Weber,  44  Mo.  647. 

The  complainant  has  no  vested  right  in' 
and  to  the  funds  or  any  part  thereof  paid* 
by  him  during  his  membership. 

Condon  V.  Mutual  Reserve  Fund  Life  As- 
so.  89  Md.  99,  44  L.  R.  A.  149,  42  Atl.  944; 
Sabin  V.  Phinney,  134  N.  Y.  423.  31  N.  E. 
1087;  Sanger  v.  Rothschild,  123  N.  Y.  577. 
26  N.  E.  3*;  Gass  v.  Wilhite,  2  l>ana,  170,  26- 
Am.  Dec.  446 ;  Robertson  v.  Walker,  3  Baxt. 
316;  Ladies'  Benev.  Soc.  No.  2  v.  Benevo- 
lent Soc.  No.  2,  2  Tenn.  Oh.  77,  3  Tenn.  Oi- 
100. 

MoAlitter,  J.,  delivered  tbe  opinion  or 
the  court: 

The  question  presented  for  our  decision 
upon  the  record  is  in  respect  of  tbe  right  of 
a  benefit  association  to  reduce  the  amount 
of  the  insurance  certificate  issued  to  one  of 
its  members  after  the  contract  is  executed. 
The  defendant  association  having  undertak- 
en to  enforce  such  a  claim  of  right,  com- 
plainant filed  this  bill  to  annul  the  by-law 
adopted   by   the   association    reducing    the> 
amount  of  his  benefit  certificate,  and  to  have- 
his  status  as  a  member  of  such  association 
determined.    Tlie  controversy  grows  out  of 
the  following  facts,  as  found  by  the  court 
of  chancery  appeals : 

"The  defendant  is  a  fraternal,  mutual,  be- 
nevolent society,  one  of  whose  features  is 
that  of  insurance  to  be  paid  by  annual  as- 
sessment. The  society  was  organized  un- 
der the  laws  of  Massachusetts  in  the  year 
1878,  and   the  purposes,  as  stated  In'  it» 
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charter,  are  as  follows:  '(1)  To  unite  fra- 
ternally all  persons  of  sound  bodily  health 
and  good  moral  character,  who  are  socially 
acceptable,  and  between  eighteen  and  sixty- 
five  years  of  a^  (2)  To  give  all  moral 
and  material  aid  in  it^  power  to  its  mem- 
bers and  those  dependent  upon  them.  (3) 
To  educate  its  members  socially,  morally, 
and  intelligently.  (4)  To  establish  a  bene- 
fit fund  for  the  relief  of  sick  and  disabled 
members.  (6)  To  establish  a  benefit  fund, 
from  which,  on  the  satisfactory  evidence  of 
the  death  of  a  member  of  the  order  who  has 
complied  with  all  its  lawful  requirements, 
a  sum  not  excecMiing  $5,000.00  shall  be  paid 
to  the  family,  orphans,  and  dependents,  as 
tlie  members  may  direct.'.  The  order  is  gov- 
erned by  what  is  known  as  the  'Supreme 
Coimcil,'  which  is  composed  of  its  officers, 
elected  biennially  from  its  members,  the 
representatives  from  grand  council  and  dis- 
tricts, and  past  supreme  commanders.  The 
representatives  from  grand  coimcils  and  dis- 
tricts are  elected  by  these  grand  councils, 
and  the  grand  councils  are  composed  of  rep- 
resentatives of  subordinate  councils  elected 
by  the  members  of  the  subordinate  council. 
While  the  purposes  of  the  order  are  set  out 
as  above  shown  in  its  charter,  it  is  evident 
that  the  main  purpose  and  object  is  that  of 
mutual  insurance,  and  it  is  with  that  par- 
ticular feature  of  the  order  that  this  case 
deals.  It  further  appears  that  complainant 
applied  for  membership  in  the  order  on 
March  14,  1882,  and  his  application  con- 
tained a  clause  as  follows:  'I  agree  to 
make  punctual  payment  of  all  dues  and  as- 
sessments for  which  I  may  become  liable, 
and  to  conform  in  all  respects  to  the  laws, 
rules,  and  usages  of  the  order  now  in  force, 
or  which  may  hereafter  be  adonted  by  the 
same.'  At  th'at  time  the  law  relative  to  the 
payment  of  death  benefits  appears  to  have 
been  as  follows:  'Five  thousand  dollars 
shall  be  the  highest  amount  paid  by  this 
order  on  the  death  of  a  member.  This  sum 
shall  be  paid  on  the  death  of  every  sixth  de- 
gree member,  and  $4,000  on  the  death  of 
every  fifth  degree  member,  $3,000  on  the 
death  of  every  fourth  de^ee  member,  $2,000 
on  the  death  of  every  third  degree  member, 
$1,000  on  the  death  of  every  second  degree 
member,  and  $500  on  the  death  of  every 
first  degree  member:  provided,  however, 
that,  should  a  death  occur  when  one  assess- 
ment on  each  member  would  not  amoimt  to 
€iver  $5,000,  then  the  sum  paid  shall  be  a 
proportionate  amount  of  one  assessment  on 
each  member  in  good  standing  in  the  order 
at  the  date  of  the  death,  according  to  the 
degree  of  the  deceased  member;  and  such 
amoimt  shall  be  all  that  can  be  claimed  by 
anyone.'  The  application  of  the  complain- 
ant was  accepted,  and  he  was  elected  a  mem- 
ber of  the  order,  and  a  certificate  was  issued 
as  follows:  "This  certificate  is  issued  to 
companion  James  W.  €raut,  a  member  of 
Pioneer  Council,  No.  84,  A.  L.  H.,  located 
at  Knoxville,  Tennessee,  upon  evidence  re- 
eeived  from  said  coimcil  that  said  compan- 
ion is  a  sixth  degree  contributor  to  the  bene- 
fit fund  of  this  order,  and  upon  condition 
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that  the  statements  made  by  said  companion 
in  application  for  membership  in  said  coim- 
cil and  the  statement  certified  by  said  com* 
panion  to  the  medical  examiner,  both  of 
which  are  filed  in  the  supreme-  secretary's 
ofiice,  be  made  a  part  of  tnis  contract,  and 
upon  condition  that  the  said  companion 
complies  in  the  future  with  the  laws,  rules, 
and  regulations  goveiiiing  the  said  council 
and  fund,  or  that  may  hereafter  be  enacted 
b^  the  supreme  council  to  govern  said  coun- 
cil and  fund.  These  conditions  being  com- 
plied with,  the  Supreme  Council  of  A.  L. 
of  H.  hereby  promises  and  binds  itself  to 
pay  out  of  its  benefits  to  James  W.  Gaut's 
son  a  sum  not  exceeding  $5,000,  in  accord- 
ance with  and  under  the  provisions  of  the 
laws  governing  said  fund,  upon  satisfactory 
evidence  of  the  death  of  said  companion  and 
upon  the  surrender  of  this  certificate:  pro- 
vided, that  said  companion  is  in  good  stand- 
ing in  this  order  at  the  time  of  death:  and 
provided,  also,  that  this  certificate  shall  not 
nave  been  surrendered  by  said  companion 
and  another  certificate  issued  in  accordance 
'^'ith  the  laws  of  this  order.  In  witness 
whereof,  the  Supreme  Council  of  the  Amer- 
ican Legion  of  Honor  has  hereunto  fixed  the 
seal  and  caused  this  certificate  to  be  signed 
by  its  supreme  commander  and  attested  and 
recorded  by  its  supreme  secretary  at  Bos- 
ton, Massachusetts,  this  15th  day  of  April, 
1882.'  In  November,  1894,  the  complain- 
ant J.  W.  Gaut  made  an  application  to  the 
Supreme  Council  American  Legion  of  Hon- 
or for  a  change  of  the  beneficiary,  and  there 
was  issued  by  the  defendant  on  November 
30,  1894,  a  benefit  certificate  for  $5,000,  pay- 
able to  his  wife,  Sarah  J.  Gaut.  This  cer- 
tificate reads  as  follows:  'This  is  to  cer- 
tify that  James  W.  Gaut  having  made  ap- 
plication for  membership  to  Pioneer  Coun- 
cil, No.  34,  A.  L.  of  H.,  instituted  and  lo- 
cated at  Knoxville,  Tennessee,  and  passed 
the  requisite  medical  examination,  and  been 
duly  initiated  into  said  coimcil,  and  this 
certificate  is  issued  to  said  companion  as 
evidence  of  the  facts  in  it  contained,  and  as 
a  statement  of  the  contract  existing  be- 
tween said  companion  and  the  Supreme 
Council  American  Legion  of  Honor.  In 
consideration  of  the  full  compliance  with 
all  of  the  by-laws  of  the  Supreme  Council, 
A.  L.  of  H.,  now  existing  or  hereafter  adopt- 
ed and  the  conditions  herein  contained,  the 
Supreme  Coimcil  A.  L.  of  H.  hereby  agrees 
to  pay  Sarah  J.  Gkut,  wife,  $5,000,  upon 
satisfactory  proof  of  the  death,  while  in 
good  standing  upon  the  books  of  the  su- 
preme council,  of  the  companion  herein 
named,  and  a  full  receipt  and  surrender  of 
this  certificate,  subject,  however,  to  the  con- 
ditions, restrictions,  and  limitations  follow- 
ing: (1)  That  all  statements  made  by  the 
companion  in  the  application  for  member- 
ship, and  all  answers  and  questions  con- 
tained in  the  medical  examination,  are  in 
all  respects  true,  and  shall  be  deemed  and 
taken  to  be  express  warrants.  (2)  That 
said  comnanion  shall  have  paid  all  assess- 
ments called  within  the  time  and  in  tha 
manner  required  by  the  by-laws  of  the  su- 
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preme  council  in  force  at  the  time  of  the 
issuance  of  this  certificate,  or  as  the  same 
may  be  hereafter  amended.     (3)    That  all 
moneys  which  the  supreme  council  may  ad- 
vance against  this  certificate  by  way  of  re- 
lief benefit  to  the  companion  named  herein 
for  sick  and  disability  benefits  under  exist- 
ing or  hereafter  enacted  by-laws  and  regu- 
lations may  be  deducted  at  the  death  of  the 
companion  from  the  amoimt  payable  to  the 
beneficiaries   herein    named.     (4)    That    in 
case  the  companion  shall   die  by  his  own 
hands  within  three  years  after  admission  to 
membership,   whether   sane   or   insane,   the 
certificate  shall  be  void,  and  no  liabilities 
shall  exist  thereon.    And  if  his  death  shall 
be  by  his  own  hand  after  three  years,  the 
recovery  shall  only  be  had  for  such  fraction- 
al part  of  this  certificate  as  the  number  of 
years  the  companion  has  been  a  member  of 
the   order   bears   to   the   whole   number   of 
years  he  would  have  been  had  he  lived  to 
be  seventy  years  of  age  plus  50  per  centum 
of  the  unpaid  balance.    If  death  shall  oc- 
cur either  as  the  immediate  or  consequent 
cause  of  the  excessive  use  of  spirituous  li- 
quors, the  same  fractional  rule  shall  apply. 
( 5 )  That  this  benefit  certificate  is  issued  by 
the  supreme  council   and  accepted  by  the 
companion  herein  named  for  himself  and 
b^eficiary  upon  the  express  condition  and 
agreement   that    in   case   of    any   false    or 
fraudulent   statement  or   misrepresentation 
or  violations  of  any  of  the  covenants  here- 
in contained  the   same  shall  be  void.    In 
witness     whereof,     the     Supreme     Council 
;  American  Legion  of  Honor  hereunto  affixed 
its  corporate  seal  and  caused  this  certificate 
to  be  signed,'  etc.  The  law  of  the  order  rela- 
tive to  death  benefits  at  that  time  was  as 
!  follows:     'No.     61.    Three    thousand     dol- 
lars shall  be  the  highest  amount  paid  by 
the  order  on  the  death  of  a  member.    This 
sum  shall  be  paid  on  the  death  of  every 
member  holding  a  certificate  for  $3,000.  and 
$2,000  on  the  death  of  every  member  hold- 
ing a  certificate  for  that  amount,  and  $1,- 
00b  on  the  death  of  every  member  holding 
a   certificate   for   that   amount:     provided, 
however,  that  nothing  herein  contained  shall 
be  construed   to   in  any   wise   impair  the 
obligation  of  any  benefit  certificate  hereto- 
fore issued  for  a  larger  or  smaller  amount 
than  that  authorized  by  the  provisions  of 
this  law.'    In  1899,  said  law  was  amended 
80  as  to  read  as  follows:     'Two  thousand 
dollars  shall  be  the  highest  amount  paid  by 
the  order  on  the  death  of  the  member.    This 
sum  shall  be  paid  on  the  death  of  every 
member  holding  a  certificate  for  $2,000,  and 
$1,000  on  the  death  of  every  member  hold- 
ing a  certificate  for  that  amoimt,  and  $500 
on    the    death    of   every    member    holding 
a   certificate   for   that   amount:     provided, 
however,  that  nothing  herein  contained  shall 
be  construed  to  in  any  wise  impair  the  ob- 
ligation  of   any   benefit   certificate   hereto- 
fore issued  for  a  larger  or  smaller  amount 
than  that  authorized  by  the  provision  of 
this  by-law.'    At  a  meeting  of  the  supreme 
council  of  the  order  held  in  1899,  a  by-law 
similar  to  the  one  now  attacked,  which  pro- 
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poses  to  affect  all  certificates,  whether  is- 
sued before  or  after  the  passage  of  the  by- 
law, was  passed,  but  it  was  left  to  the  ex- 
ecutive committee  to  say  whether  it  should 
be  promulgated,  and  that  committee  decided 
to  refer  it  back  to  the  session  of  1900,  to 
determine  whether  it  should  be  promulgat- 
ed; and  on  August  21  and  22,  1900,  the  su- 
preme council,  at  its  fourteenth  regular  ses- 
sion at  Atlantic  City,  New  Jersey,  among 
other   business   transacted,   passed  the   by- 
law which  is  now  attacked,  and  which  reaos 
as  follows:     'Two  thousand  dollars  shall  be 
the  highest  amount  paid  by  the  order  on 
the  death  of  a  member  upon  any  benefit  cer- 
tificate heretofore  or  hereafter  issued.     This 
sum  shall  be  paid  upon  the  death  of  every 
member  holding  a 'benefit  certificate  of  $2,- 
000  or  over,  and  $1,000,  on  the  death  of 
every  member  holding  a  certificate  for  that 
amount,   and  $500   on  the  death  of  every 
member    holding    a    benefit    certificate    for 
that  amount:  provided,  that  if  at  the  death 
of  said  member  one  full  assessment  upon 
each  of  the  members  of  the  order  will  not 
amount  to  the  full  sum  of  $2,000,  then  the 
amount  to  be  paid  to  the  beneficiaries  of 
said  deceased  member  shall  not  exceed  the 
amount  collected  by  said  assessment  if  said 
member's  benefit   certificate   is   for   $2,000, 
one  half  the  amount  if  the  benefit  certifi- 
cate   is    for    $1,000,    one   quarter     of     the 
amount  if  the  benefit  certificate  is  for  $500: 
and   provided,  that  the  face  value   of  the 
benefit  certificate  shall  be  paid  so  long  as 
the  emergency  fund  of  the  order  has  not 
been    exhausted:    and    provided,    that    said 
member   shall   at  the  time  of  death  be  a 
member  of  the  order  in  good  standing,  and 
shall  have  complied  with  all  tlve  laws,  rules, 
and  regulations  of  the  order  as  they  now 
are.  or  as  they  may  hereafter  from  time  to 
time  be  altered  or  amended.'    We  do  find  as 
a   fact   that   the   by-law   in   question   was 
adopted  in  good  faith  by  the  supreme  coun- 
cil, and  under  the  belief  that  it  was  for  the 
general  interest  of  the  order,  and  under  the 
belief  that,  if  this  measure  was  not  taken, 
the  disnolution  of  the  order  would  be  the 
inevitable  result.    We  cannot  say  positive- 
ly that  their  judgment  upon  this  subject 
was  infallibly  correct.   The  matter  had  been 
under  discussion  for  some  two  years,  and  it 
was  clear  that  the  existing  conditions  were 
very  damaging  to  the  or4er,  and  that  it  was 
necessary  that  something  should  be  done  to 
avoid  further  withdrawals,  and  to  establish 
a  more  equitable  relation  between  the  mem- 
bers.   As  shown  by  the  testimony  of  the 
witnesses,  the  order  had  been  reduced  from 
a  membership  of  some  67,000  to  the  neigh- 
borhood of   12,000,  and  the  certificates   of 
members  in  class  6  were  rapidly  maturing 
by  death,  and  drawing  from  other  members 
amounts  largely  out  of  proportion  to  the 
amounts  contributed  by  this  class  to  liqui- 
date these  claims.     So  it  certainly  appeared 
that  something  had  to  be  done.    We  cannot 
say  that  no  other  steps  might  have  been 
taken  to  relieve  the  situation,  nor  can  we 
find  as  a  fact  that,  if  this  law  had  not  been 
passed,   a   dissolution   of   the    corporation 


k 


1901. 


Gaxtt  t.  Sufrbscb  ConNCiL  Aubbioan  Lbgion  of  Honor. 


469 


would  ineritably  have  resulted.  It  would 
seem  probable  that  s^oh  would  have  been 
the  result,  and,  as  we  say,  it  is  apparent 
that  the  legislative  council  so  believed,  and 
we  are  not  prepared  to  say  that  their  judg- 
ment on  this  matter  was  erroneous." 

The  chancellor  sustained  the  bill,  declared 
said  by-law  No.  55  ultra  vires,  unreason- 
able, null,  and  void,  ordered  complainant 
reinstated  in  the  order  as  a  member  in  good 
standing,  and  in  the  alternative  awarded  a 
reference  for  damages.  The  court  of  chan- 
cery appeals,  by  a  majority  opinion,  re- 
versed the  decree  of  the  chancellor,  and  dis- 
missed the  bill,  but  held  that  the  complain- 
ant had,  by  his  tender,  preserved  his  rights 
to  membership  to  the  extent  of  his  $2,000 
certificate,  and  taxed  the  defendant  with 
one  half  of  the  costs.  Complainant  ap- 
pealed, and  assigns  as  error  the  holding  of 
the  court  of  chancery  appeals  that  the  by- 
law No.  55,  reducing  the  benefit  certificate 
of  complainant,  was  valid. 

It  is  stated  in  the  prevailing  opinion  of 
the  court  of  chancery  appeals  that  the  ma- 
jority are  constrained  in  reaching  their  con- 
clusion by  the  opinion  of  this  court  in  Su- 
preme Lodrfe,  K,  of  P.  v.  La  Malta,  95  Tenn. 
157,  30  L.  R.  A.  838,  31  S.  W.  493.    In  that 
case  the  certificate  was  in  a  benevolent  fra- 
ternal insurance  order,  as  in  this  case.    The 
reservation   in  the  application,   certificate, 
and  by-laws  was  in  almost  exactly  the  same' 
language  as  in  this  case.    When  SchutuaE, 
the  deceased  member,  became  a  member  of 
the  order,  there  was  no  by-law  making  void 
benefit  certificates  where  the  deceased  came 
to  his  death  by  his  own  hand,  whether  sane 
or  insane.    After  he  became  a  member,  and 
before  his  death,  such  a  by-law  was  passed, 
or    attempted   to   be   passed.    Mr.    Justice 
Caldwell,  speaking  for  the  court  in   that 
case,    said:     "His   written   application   for 
membership   in   the  endowment   rank   con- 
tains  this  statement:     'I   hereby  agree  to 
conform  to  and  obey  the  laws,  rules,  and 
regulations   of    the   order    governing    this 
rank,  now  in  force  or  that  may  hereafter  be 
enacted,  or  submit  to  the  penalties  there- 
in contained.'    And  the  certificate  of  mem- 
bership recites  upon  its  face  that  the  con- 
sideration   upon    which    it    is     issued     is, 
among  other  things,  'the  full  compliance'  by 
Schuman  'with  all  the  laws  governing  this 
rank,  now  in  force  or  that  may  hereafter  be 
enacted.'    Tliese  stipulations  in  the  applica- 
tion and  certificate  were  binding  upon  Schu- 
man  while  he  lived,  and  they  are  equally 
binding  upon  the  plaintifl^s  since  his  death." 
This  court  said  in  that  case:     "The  fact 
that  its  enactment  was  subsequent  to  the 
date  of  his  certificate  is  rendered  unimport- 
ant by  the  stipulations  in  the  application, 
and    in   the   certificate    itself,    whereby   he 
bound  himself  irrevocablv  to  full  obedience 
and  submission  to  all  legislation  then  in  ex- 
istence or  thereafter  enacted  for  the  govern- 
ment of  the  endowment  rank  of  which  he 
was    becoming   a   member.    Those    stipula- 
tions,   however,    though    in    the    broadest 
terms,  must  be  construed  as  relating  to  and 
embracing  only  such  laws  as  the  order  had 
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the  l^l  right  to  make,  and  as  it  should 
make   in   a   legal   and   binding   form.    Su- 
preme Lodge,  K.  of  P.  v.  La  Malta,  95  Tenn. 
167,  30  L.  R.  A.  838,  31  S.  W.  493.    Judge 
Wilson,  in  his  dissent  from  the  opinion  of 
the  majority,  differentiated  this  case  from 
the  La  Malta  Case,  and  expressed  the  opin- 
ion that  said  by-law  No.  55  is  inoperative 
and  void.     We  nuote  at  length  from  the  very 
able  and  forcible  opinion  of  Judge  Wilson 
as  follows,  to  wit:     'At  the  time  complain- 
ant joined  or  became  a  member  of  the  de- 
fendant association  he  agreed  to  abide  by 
all  its  laws  in  existence  or  that  might  there- 
after be  enacted.    Some  year  or  more  ago 
the  association,  or  those  representing  it  in 
its  supreme  legislative  body,  enacted  a  law 
to  the  effect  that  it  would  not  pay  upon  the 
death  of  any  member  a  sum  in  excess  of  $2,- 
000  to  his  beneficiaries;  in  other  words,  the 
association  proposed  by  the  legislation  or 
by-law  enacted  by  it  to  cut  down  all  out- 
standing policies  or  certificates  previously 
issued  by  it  to  members  calling  for  the  pay- 
ment of  over  $2,000.    It  claims  the  ri^ht 
and  power  to  do  this  imder  the  provision 
of  its  law  in  existence  at  the  time  complain- 
ant joined  it,  and  which  was  incorporated 
in  the  certificate  issued  to  him,  whereby 
and  whereunder  members  agreed  to  abide  by 
all  the  laws  then  in  force  or  that  might 
thereafter   be   enacted.     Complainant    had 
paid  into  the  benefit  fund  of  the  association 
oefore  this  proposed  abatement  of  his  policy 
or  benefit  certificates  something  over  $4,000. 
He   objected  to   this    legislation,   as   it   is 
called,  and  tendered  his  assessments,  as  be- 
fore, upon  the  basis  of  his  insurance  being 
$5,000.    The  association  refused  to  receive 
the  tender,  saying  that  it  would  receive  as- 
sessments upon  the  basis  of  his  policy  or 
certificate  for  $2,000.    His  bill  was  filed  to- 
compel  the  association  to  recognize  him  as- 
a  member  entitled  to  have  his  beneficiary 
paid  $5,000  at  his  death,  provided  he  still 
continued  to  comply  with  the  laws  of  the* 
order  in  respect  to  the  payment  of  assess- 
ments, dues,  etc.,  and  to  have  a  decree  fixing 
his  status  in  the  association.    The  case  of 
Supreme  Lodge,  K,  of  P.  v.  La  Malta,  9!^ 
Tenn.  157,  30  L.  R.  A.  838,  31  S.  W.  493,  i» 
suppose^L  to  control  this  case.    That  case 
simply  held  that,  as  the  member  joined  the 
order' and  became  a  member  of  its  endow- 
ment rank  under  the  laws  governing  it  at 
the  time  he  joined,  and  such  others  as  might 
be  enacted  in  the  future  for  its  government, 
it  was  competent  for  the  order,  by  a  prop- 
erly enacted  by-law,  to  incorporate  into  all 
benefit  certificates,  whether  issued  before  or 
after  the  passage  of  the  by-law,   what  is 
Imown   in    insurance   law   as   the   "suicide 
clause;"  that  is  a  clause  forfeiting  all  rights 
under  the  certificate  if  the  holder  kills  him- 
self, whether  sane  or  insane  at  the  time. 
It  is  not  my  purpose  here  to  controvert  the 
correctness  of  the  holding  in  the  La  Malta 
Case.     Nor    is    it    my    purpose    to     argue 
acfainst  the  proposition,  abundantly  estab- 
lished by  a  number  of  well -considered  cases, 
that  benevolent  beneficial   assessment  asso- 
ciations that  carry  in  their  charters  or  arti- 
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cled  purposes  a  feature  insuring  their  mem- 
bers  upon   j^rescribed   conditions,   have   the 
right,  when  it  is  reserved,  to  change  or  mod 
ify  existing  laws  for  their  government,  and 
that  such  changes  or  modifications  in  their 
existing  by-laws  may  go  to  the  extent  of 
materially  altering  its  methods  of  conduct- 
ing its  business,  or  increasing  the  burdens 
upon  its  insured  members,  provided  they  are 
reasonable.    These  changes  or  modifications 
all    range   themselves,    or    ought    to    raQfi[e 
themselves,  in  the  general  field  of  what  is 
best  to  promote  the  welfare  of  the  mutual 
association,   and   of   the    best    means   and 
methods  of  enabling  it  to  meet  the  purpose 
of  its  existence,  and  carry  out  its  contracts. 
That  when  an  association  of  the  character 
and  aim  of  the  defendant  issues  a  certificate 
to  a  member,  promising  to  pay  at  his  death 
in  good  standmg  in  it  a  dennite  sum  to  his 
named  beneficiary,  it  enters  into  a  contract, 
in  all  its  essential  elements,  of  insurance 
with   him,   is   settled  by  an  overwhelming 
weight    of    authorities     in    this    country. 
State  ex  rel.  Atty,  Gen.  v.  Merchants*  Exch, 
Mut.  Benev,  800,  72  Mo.  146 ;  Com,  v.  Weth- 
erhee,  105  Mass.   149;   8ta4e  ew  rel,  Atty, 
Oen.  v.  Northwestern  Mut,  Live  Stock  Aseo, 
16  Xeb.  649,  20  N.  W.  852;  Miner  v.  Michi- 
gan Mut,  Ben.  Asso,  03  Mi<4i.  338,  29  N.  W. 
852;  Presbyterian  Mut,  Assur.  Fund  v.  Al- 
len,  106  Ind.  694,  7  N.  £.  317;    National 
Mut,    Aid   80c.   ▼.    Lupoid,    101    Pa.    Ill;' 
Bankers'  d  M,  Mut,  Ben.  Asso,  v.  Stapp,  77 
Tex.  517.  14  S.  W.  168,   19  Am.  St.  Rep. 
772,  and  full  note  where  above  cases  are  cit- 
ed.    See  also  Block  v.  Valley  Mut,  Ins,  As- 
so, 62  Ark.  201,   12  S.  W.  477.     The  doc- 
trine of  these  cases — and,  I  think,  the  cor- 
rect doctrine — is  that,  when  the  courts  are 
invoked  in  respect  to  the  insurance  engage- 
ments  of   these   associations,   the   contract 
measures  the  rights  of  the  one  and  the  obli- 
gation of  the  other  party,  and  relief  must 
be  granted,  if  at  all,  according  to  its  terms. 
Niblack,  Mut.  Ben.  Soc.  }{  163-165;  Bacon, 
Ben.  Soc.  S  304;  Holland  v.  Hatch,  11  Ind. 
497,  71  Am.  Dec.  363;  Union  Mut.  Asso.  v. 
Montgomery,  70  Mich.  587,  38  N.  W.  688.  14 
Am.   St.   Rep.   519,   note,   and   cases   cited. 
Hie  argument  is,  as  I  imderstand  it.  that, 
while  the  contract  ifieasures  the  rights  of 
the  one  and  the  obligation  of  the  other  par- 
ty to  it,  the  contract  is  in  fact  what  the  as- 
sociation sees  proper  to  make  it  by  its  sub- 
sequent  legislation,    provided   that   legisla- 
tion is  enacted  in  good  faith,  and  under  an 
honest  belief  that  the  pressure  of  necessity 
requires  it.     Expressed  in  the  briefest  form, 
this  seems  to  me  to  mean,  if  it  means  any- 
thing practical,  that  these  associations,  un- 
der the  reservation  of  the  right  to  change 
their  by-laws,  can,  if  they  honestly  deem  it 
necessary  to  the  perpetuation  of  their  exist- 
ence,   repudiate    their    insurance    contracts 
with  their  old  members,  who  have  paid  pre- 
miums or  assessments  for  years,  and  who, 
being  on  the  brink  of  the  grave,  in  the  ordi- 
nary and  general  course  of  nature  are  too 
old  to  get  insurance  elsewhere.     It  will  not 
do  to  say  that  the  defendant,  in  the  new  by- 
law it  interposes  here,  is  not  proposing  the 
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repudiation  of  its  contract  of  insurance  with 
the  complainant.     If  it  can  cut  down  his 
policy  from  $5,000  to  $2,000  by  the  legishi- 
cion  or  by-law  passed  a  year  or  more  ago, 
it  can  next  year,  under  the  stress  of  necessi- 
ty, in  what  it  may  honestly  deem  best  to 
prolong  its  existence   (matters  which,  from 
the  very  nature  of  its  organization,  its  gov- 
erning body  must,  if  not  finally,  primarily, 
determine),  cut  it  down  to  $1,000,  and  there- 
after to  $500,  and  thereafter  in  succession 
to  a  dollar  or  a  cent.     Neither  will  it  do  to 
say,  in  my  opinion,  that  the  by-law  in  ques- 
tion   was   legitimately   adopted   under    the 
right,    reserved   by   the   association   at   the 
liine  complainant  joined  it,  to  pass  such  leg- 
islation or  by-laws  as  it  deemed  essential 
to   promote  the  welfare  of   the   order.     In 
other  words,  as  I  view  the  case,  neither  com- 
plainant nor  the  association  when  he  joined 
it,  agreeing  to  abide  bv  the  laws  then  in 
force  or  that  it  might  thereafter  enact,  con- 
templated, expected,  anticipated,  or  believed 
that  by  virtue  of  this  agreement  on  his  part 
it  had  the  right  or  power  to  change,  impair, 
qr  practically  repudiate  the  contract  of  in- 
surance it  made  with  him.    The  reserved 
right  of  legislation  with  respect  to  its  by- 
laws agreed  to  by  complainant  meant  in  fact 
and  in  contemplation  of  law,  or  ought  to  be 
held  by  the  courts  to  have  meant,  in  order 
to  preserve  any  regard  for  the  obligation  of 
the  insurance  contracts,  that  it  could  pass 
by-laws  changing  the  method  of  doin^  its 
business,   levying  and   collecting  premiums 
or  assessments  from  its  insured  members, 
and   onerating   them   with   additional   rea- 
sonable duties  or  burdens  for  the  preserva- 
tion of  their  contracts.    To  express  the  idea 
in  a  different  form:     The  reserved  right  of 
legislation  was  one  of  preservation,  and  not 
one   of   destruction,   of   its   insurance   con- 
tracts.   The  La  Malta  Case  does  not  stand 
in  opposition  to  these  views.    All  that  case 
held  relevant  to  the  question  here  is  that 
subsequent  legislation  of  the  Pythian  Order 
incorporating   the   suicide   clause   into   the 
benefit  certificates  it  had  issued  and  that  it 
expected  thereafter  to  issue  to  members  of 
its  endowment  rank  was  valid  legislation. 
The  argument  is,  if  legislation  of  these  or- 
ders providing  that  the  self-destruction  of 
a  member,  whether  sane  or  insane,  is  valid 
as  to  members  joining  the  order  before  the 
passage  of  such  legislation,  it  follows  that 
the  legislation  changing  the  contract  of  in- 
surance,   radically  cutting  it   down,   made 
with  members,  is  also  valid.    The  argument 
involves,  not  only  a  non  sequitur,  but  as- 
sumes the  question  under  debate.    Legisla- 
tion avoiding  contracts  of  the  character  in 
review,  in  consequence  of  acts  of  the  as- 
sured, whether  he  be  sane  or  insane,  is  jurid- 
ically different  from  legislation  that  radi- 
cally impairs,  changes,  and  lessens  the  mon- 
ey  contract   obligation   of   the   association, 
and  that,  too,  without  basing  it  upon  any 
net  or  conduct  of  its  assured  member.     One 
is  legislative  alteration,  impairment,  and  re- 
pudiation of  the  contract  by  the  will  and 
judgment    of   the    association     ^lone.'     We 
think  these  views  are  sound,  and  impose  » 
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proper  limitation  upon  the  authority  of 
oenefit  associations  to  pass  by-laws  under 
the  reserved  powers  of  tne  contract.  Other 
•courts  have  reached  the  same  conclusion  in 
|MLssing  upon  similar  by-laws.  In  the  case 
•of  Knights  Templars  d  M.  Life  Indemnity 
Co,  V.  Jarman,  44  C.  C.  A.  93,  104  Fed.  638, 
it  appeared  that  the  application  of  Jarman 
for  membership  in  the  order  contained  the 
following,  viz,:  'I  further  a^ee,  if  accept- 
ed, to  abide  by  the  constitution,  rules,  and 
regulations  of  the  company  as  they  now  are 
or  may  be  constitutionally  changed  hereaft- 
•er.'  The  laws  of  the  company  were  after- 
wards amended,  which  reduced  the  amount 
of  indemnity  secured  by  Jarman's  policy. 
4n  the  second  place,  we  observe  that  it  is 
not  a  reasonable  interpretation  of  the  clause 
above  quoted  from  the  application  that  the 
Applicant  intended  to  assent  in  advance  to 
any  changes  in  its  constitution  and  by-laws 
which  the  company  saw  fit  to  make,  even  if 
they  reduced  the  amount  of  indemnity  which 
the'  company  'had  promised  to  pay  in  the 
«vent  of  his  death,  and  thereby  lessen  the 
Talue  of  his  policy.  He  was  to  occupy  a 
4lual  relation  to  the  company:  First,  'as 
one  of  its  members ;  second,  as  any  other  in- 
•dividual  having  a  contract  with  it.  In  the 
former  relation  he  was  willing  to  be  bound 
t>y  any  lawful  amendment  to  the  coYnpany's 
•constitution  and  by-laws  that  the  members 
collectively  saw  fit  to  adopt,  which  con- 
cerned the  government  of  the  corporation  or 
the  mode  of  transacting  its  business,  and 
did  not  impair  any  of  the  essential  piovi- 
«ionB  of  the  contract.  He  probably  foresaw 
that  in  the  course  of  time  the  company 
tuight  find  it  expedient  to  make  some 
changes  in  its  methods  of  corporate  govern- 
ment, or  in  the  mode  of  transacting  its  busi- 
ness, or  in  its  rules  of  discipline;  and  he 
doubtless  intended  to  assent  to  all  amend- 
nients  of  the  constitution  and  by-laws  which 
vere  framed  for  that  purpose,  and  would 
not  deprive  him  of  any  substantial  right 
or  benefit  secured  by  his  policy.  It  is  not 
reasonable,  however,  to  suppose  that  he  in- 
tended to  agree  in  advance  that  the  com- 
pany might  at  any  time  reduce  the  prom- 
ised indemnity  to  any  sum  which  it  found 
it  convenient  to  pay.  The  liberal  indemnity 
that  was  promised  by  the  policy  as  first 
drawn  may  have  been,  and  probably  was,  the 
inducing  cause  which  led  Jarman  to  become 
a  member  of  the  defendant  company,  and 
it  would  be  unreasonable  to  infer  that  he 
intended  to  agree  that,  after  he  had  paid  as- 
sessments upon  his  policy  for  a  period  of 
years,  the  consideration  that  had  induced 
him  to  pay  the  same  mieht  be  withdrawn 
in  whole  or  in  part  without  his  consent. 
Tlie  record  contains  no  evidence  that  the  de- 
ceased member  voted  for  any  of  the  amend- 
ments in  question,  or  was  aware  of  their 
adoption  during  his  lifetime.  And,  even  if 
it  did  appear  that  he  voted  for  the  amend- 
ments, and  was  aware  of  their  adoption,  the 
E resumption  would  be  that  he  did  so  in  the 
eltef  that  the  amendments  operated  pro- 
spectively, and  not  retrospectively,  upon  an- 
tecedent ^contracts.    All  contracts,  notwith* 
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standing  the  general  words  and  phrases 
which  they  may  contain,  should  receive  an 
interpretation  which  will  accord  with  thi» 
presumed  intention  of  the  contracting  par- 
ties, and  will  not  work  an  injustice  or  lead 
to  absurd  consequences.  United  States  v. 
Kirhy,  7  Wall.  482,  19  L.  ed.  278;  Church  of 
Holy  Trinity  v.  United  Staies,  143  U.  S. 
457,  36  L.  ed.  226,  12  Sup.  OL  Rep.  511; 
Liverpool  d  L»  d  G,  Ins,  Co,  v.  Kearney,  36 
C.  C.  A.  265,  94  Fed.  314.  Applying  that 
mle  of  interpretation,  we  are  unable  to  give 
to  the  clause  found  in  Jarman's  application 
a  construction  that  ^ould  enable  the  de- 
fendant company,  ^y  a  simple  amendment 
to  its  constitution  or  by-laws,  to  repudiate 
a  stipulation  contained  m  the  policy,  which, 
in  the  estimation  of  the  policy  holder,  most 
likely  gave  to  It  its  chief  value.  The  views 
we  have  expressed  are  in  accordance  with 
the  conclusion  heretofore  reached  by  several 
other  courts,  including  the  trial  court,  with 
respect  to  the  same  or  kindred  questions. 
Hale  v.  Equitable  Aid  Union,  168  Pa.  377, 
31  Atl.  1066;  Wist  v.  Chrand  Lodge,  A,  O.  17. 
W,  22  Or.  271,  29  Pftc.  610;  Weiler  v.  Hos- 
pital Aid  Union,  92  Hun,  277,  36  N.  T. 
Supp.  734;  Chand  Lodge,  A.  O,  U,  W,  v. 
Sater,  44  Mo.  App.  446,  453;  Voigt  Y.  Ker- 
sten,  164  111.  314,  45  N.  E.  543;  Starling  v. 
Supreme  Cotmcil,  R.  T.  of  T,  108  Mioh.  440, 
C6  N.  W.  340;  Smith  ▼.  Supreme  Lodge,  K, 
of  P,  83  Mo.  App.  512,  and  cases  tiiere  cit- 
ed." 

We  may  add,  in  conclusion,  that  the.  mo* 
tives  which  led  to  the  enactment  of  this 
by-law  are  wholly  immaterial,  nor  is  the 
reasonableness  of  the  by-law  a  factor  in  the 
decision  of  the  case.  As  we  view  the  rec- 
ord, it  presents  simply  a  ouestion  of  power 
on  the  part  of  the  association,  and,  being  of 
the  opinion  that  the  passage  of  the  law  was 
ultra  vires,  other  considerations  are  imma- 
terial. 

It  results  t^ait  the  decree  of  the  Court  of 
Chancery  Appeals  will  he  reversed,  and  the 
deoree  of  the  chancellor  afilrmod. 


J.  S.  LOVE,  Adrar.,  etc.,  of  George  Miller, 
Deceased,  Appt,, 
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1.     Only  tbe  person  legally  antliorlBed 
to  brlnflT  an  action  for  ^rronarfnl  deatbi 

need  be  named  in  the  summons,  leaving 
the  beneflclarles  to  be  named  in  the  declara- 
tion, under  a  statute  providing  that  the 
cause  of  action  in  the  summons  may  be  stated 
briefly  in  general  terma 
as.     IVhere  a  canse  of  action  for  ^rrons- 

NoTB. — For  amendment  of  complaint  as  new 
cause  of  action  with  respect  to  statute  of  limi- 
tations, see,  in  this  series.  Wolf  v.  Baaerels 
(Md.)  8  L.  R.  A.  680;  Kuhn  v.  Brownfleld  (W. 
Va.)  11  L.  R.  A.  700;  Chicago.  B.  &  Q.  R.  Co. 
V.  Jones  (III.)  24  L.  R.  A.  141;  Western  U. 
Teleg.  Co.  t.  State  use  of  Nelson  (Md.)  81  L. 
R.  A.  673;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  T.. 
Gray  (C.  C.  App.  6tli  C.)  00  L.  B.  A.  47. 
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fol  deatli  Is  properly  brouskt  by  the 
personal  representative  in  right  of  the 
deceased  by  the  filing  of  a  valid  summons,  bnt 
the  declaration  is  a  nullity  because  the  stat- 
utory beneficiaries  are  not  named,  a  new 
declaration  may  be  filed  for  the  purpose  of 
naming  them,  even  after  the  limitation  period 
has  elapsed,  since  the  declaration  relates  back 
to  the  filing  of  the  summons. 

iSnodgr<u8,  Oh,  J.,  dissents,} 
(November  9,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Washington  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing   of   plaintiff's   intestate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  S.  E.  Miller  and  Isaac  Harr, 
for  appellant: 

The  administrator  of  Miller  was  the  prop- 
er party  to  bring  the  suit. 
I  Acts  1871,  chap.  78,  }  2. 
'  The  Code  provides  that  "the  suing  out  of 
a  summons  is  the  commencement  of  an  ac- 
tion" within  the  meaning  of  the  statute  of 
limitation. 

Shannon's  Code,  S  4445. 

In  this  case  we  have  the  proper  party, 
the  summons  which  the  Code  provides  for 
"all  civil  actions  at  law  in  courts  of  record/' 
and  the  issuance  of  the  summons,  which  the 
Code  provides  "is  the  commencement  of  the 
action." 

When  IS  4445  and  4518-4520  are  con- 
sti-ued  together,  the  conclusion  should  be 
that  when  in  any  civil  action  a  summons  in 
form  and  substance  as  provided  for  in  }{ 
4618-4520  is  issued  in  favor  of  the  partv  or 
the  person  entitled  to  it,  it  should  be  held 
to  be  the  commencement  of  an  action  within 
the  meaning  of  9  4445,  so  as  to  stop  the  run- 
ning of  the  statute  of  limitations. 

All  forms  of  action  having  been  abolished, 
It  is  not  now  required  that  the  writ  should 
specially  state  the  cause  of  action. 

History  of  Jjawsuit,  39. 

The  action  being  commenced,  by  the  issue 
and  execution  of  summons  the  declaration 
could  be  filed  any  time  while  pending  or  be- 
fore abated. 

A  lien  V.  Link,  5  Lea,  454 ;  Eoist  Tennessee 
Iron  d  Coal  Co.  v.  Broyles,  93  Tenn.  612, 
32  S.  W.  761 ;  Trousdale  v.  Thomas,  3  Lea, 
715;  Crofford  v.  Cothran,  2  Sneed,  495. 

The  cause  of  action  is  the  negligent  injury 
resulting  in  the  death  of  the  deceased,  for 
which,  if  he  had  survived,  he  might  have 
maintained  the  action,  but  which  upon  his 
death  passes  to  his  personal  representative. 
The  averment  of  the  beneficiary  is  no  part 
of  the  cause  of  action.  Such  averment 
could  not,  therefore,  introduce  a  new  cause 
of  action  or  change  the  cause  of  action. 

Whaley  v.  Catlett,  103  Tenn.  348,  53  S.  W. 
131;  Haley  v.  Mobile  d  O,  R.  Co,  7  Baxt. 
242 ;  'Nashville,  C.  d  8t,  L,  R.  Co.  r.  Foster, 
10  I^ea,  306 ;  Chicago,  8t,  L,  d  N,  0.  R,  Co. 
V.  Pounds,  11  Lea,  130. 

An  amendment  may  be  made  which  adds 
an  alle^tion  that  the  deceased  left  a  wife 
and  children. 
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Tiffany,  Death  by  Wrongful  Act,  9  187  ^ 
Haynie  v.  Chicago  d  A,  R,  Co,  9  111.  App.. 
105;  South  Carolina  R,  Co.  v.  Ni^,  68  Ga^ 
572. 

While  the  statement  of  the  wrongful  act. 
and  the  death  consequent  upon  it  will  not- 
enable  plaintiff  to  recover  without  more, 
they  are  so  far  the  statement  of  the  cause 
of  action  that  they  may  be  added  to  by  the- 
designation  of  the  beneficiary,  by  amend- 
ment after  the  limitation  period;  and  while 
by  such  amendment  a  complete  cause  of  ac- 
tion may  for  the  first  time  be  made  to  ap- 
pear, yet  having  stated  the  wrongful  act 
within  the  limitation  period,  the  amendment 
should  relate  to  it. 

Hodges  v.  Kimball,  34  C.  C.  A.  103,  63  U^ 
S.  App.  688,  91  Fed.  845;  Duel  v.  8t.  LouiB 
Transfer  Co,  45  Mo.  563;  Lilly  v.  Tobbein^ 
103  Mo.  477,  15  S.  W.  618;  Hines  v.  Ruther- 
ford,  67  Ga.  606;  United  States  Ins.  Co.  v.. 
Ludwig,  108  HI.  514;  Louisville  d  N,  R,  Co. 
V.  Pitt,  91  Tenn.  93,  18  S.  W.  118. 

Messrs.  Kirkpatriokf  ttrilliams,  S^ 
Bowman  for  appellee. 


Wilkes,  J.,  delivered  the  opinion  of  the- 
court: 

This  is  an  action  for  damages  for  personal 
injuries,  resulting  in  the  death  of  George- 
Miller.  His  administrator  procured  the  is- 
suance of  summons  October  2,  1899,  whicb 
was  executed  October  4,  1899.  This  sum- 
mons was  in  the  following  words  and  fig- 
lures: 

« 

State  of  Tennessee,  Washington  County.    ' 
Original  Summons. 
To   the   Sheriff    of    Washington    County-^ 

Greeting: 

You  are  hereby  commanded  to  summoik 
the  Southern  Ry.  Co.,  if  to  be  found  in  your 
county,  to  appear  before  the  judge  of  our 
law  court,  at  a  court  to  be  held  in  the  court- 
house in  the  town  of  Johnson  City  on  the- 
third  Monday  in  December  next,  then  and 
there  to  answer  J.  S.  Love,  administrator  of 
the  estate  of  George  Miller,  in  an  action  for 
personal  injuries  resulting  in  the  death  of 
said  George  Miller,  to  plaintiff's  damage- 
$2,000.00,"  etc. 

A  declaration  was  filed  December  20, 1899. 
It  was  demurred  to  December  22,  1899.  This- 
demurrer  was  not  heard  until  Anril,  1900. 
It  was  then  amended  in  a  marginal  note,  but 
in  what  does  not  appear,  and  the  demurrer 
was  overruled,  and  defendant  given  sixty 
days  in  which  to  plead.  The  general  plea 
of  not  guilty  was  filed  August  3,  1900.  On^ 
August  20th  defendant  obtained  continuance- 
for  the  term.  At  the  next  term,  and  on  17th 
December,  1900,  the  trial  of  the  cause  waa- 
entered  upon.  When  the  first  witness  for 
plaintiff  was  being  examined  he  was  asked 
whether  George  Miller,  the  deceased,  left  aa> 
his  widow  Elizabeth  Miller,  when  the  de- 
fendant objected  that  the  declaration  did  not 
aver  that  fact,  and  the  court  sustained  the- 
objcction,  to  which  the  plaintiff  excepted. 
Plaintiff  then  offered  to  prove  that  the  wid- 
ow of  deceased  was  still  living,  to  which 
like  objection  was  made,  and  by  the  court^ 
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sustained,  to  which  exception  was  taken. 
The  plaintiff  thereupon  moved  to  amend  his 
declaration  by  further  averring  that  the  de- 
ceased, George  Miller,  at  the  time  of  his 
death,  left  surviving  him,  as  his  widow,  Eliz- 
abeth Miller,  at  whose  instance  the  plaintiff 
brin«rs  the  suit,  and  for  whose  use  and  bene- 
fit the  plaintiff  sues  and  demands  a  jury. 
At  a  subsequent  dav  of  the  term,  but  before 
any  further  action  had  on  the  trial,  the  mo- 
tion to  amend  was  disallowed,  the  order  re- 
citing that  the  motion  should  be  disallowed 
because,  as  contended  by  counsel  of  defend- 
ant, the  bar  of  the  one  year  statute  of  \imi- 
tations  had  become  complete.  To  this  action 
the  plaintiff  excepted,  and  the  motion  to 
amend,  and  to  disallow,  and  the  action  of 
the  court  thereon,  were  made  parts  of  the 
record  by  bill  of  exceptions.  The  court 
charged  the  jury  that  plaintiff  could  not  re- 
cover because  the  existence  of  a  statutory 
beneficiary  had  not  been  averred.  There 
was  a  verdict  for  defendant,  and  plaintiff 
has  appealed,  and  assigned  errors. 

The  questions  presented  to  this  court  are: 
(1)  Should  the  amendment  proposed  have 
been  allowed?  (2)  Should  it,  if  allowed,  re- 
late back  to  the  date  of  the  summons  or  dec- 
laration, or  only  take  effect  at  the  time  it 
was  made,  in  view  of  the  defense  of  the  stat- 
ute of  limitations  set  up  and  relied  on  by 
the  defendant?  It  is  proper  to  add  that  the 
demurrer  in  the  court  below  did  not  raise 
these  questions,  as  it  was  filed  and  acted 
upon  before  the  amendment  was  proposed. 
Either  was  it  suggested  in  the  demurrer 
that  the  original  declaration  did  not  state 
the  existence  of  beneficiaries,  the  grounds  of 
demurrer  being  wholly  different,  and  other 
matters. 

Considering  the  question  whether  the 
amendment  should  have  been  allowed:     The 

general  rule  is  thus  stated  in  Tiffany,  Death 
y  Wron^ul  Act,  {  187 :  "The  complaint  or 
declaration  may  be  amended  as  in  other  ac- 
tions where  the  amended  pleading  does  not 
state  a  new  cause  of  action,  and  such  amend- 
ment, although  made  after  the  expiration  of 
the  period  of  limitation,  will  relate  back  to 
the  commencement  of  the  suit.  .  .  ." 
But  it  is  said:  "The  decisions  are  not  en- 
tirely harmonious  in  the  application  of  the 
rule."  §  187.  Illustrations  are  given  as  to 
what  amendments  may  be  made  and  fall 
within  the  rule,  and  among  them  is  placed 
an  amendment  which  adds  an  allegation  that 
the  deceased  left  a  wife  and  children.  §  187, 
note  85.  For  this  statement  in  the  text  the 
author  cites:  South  Carolina  R.  Co,  v.  Niw, 
68  Ga.  672;  Haynie  v.  Chicago  d  A,  R,  Co. 
9  III.  App.  105.  We  have  examined  the 
former,  but  have  not  had  access  to  the  lat- 
ter, case.  In  considering  this  proposition, 
we  have  also  examined,  m  addition  to  our 
own  cases,  the  cases- of  Huntingdon  d  B.  T. 
R.  d  Coal  Co,  V.  Decker,  84  Pa.  419;  Ft. 
Worth  d  D.  C.  R.  Co.  v.  Wilson,  85  Tex.  olC, 
22  S.  W.  578,  and  other  cases.  The  general 
principle  is  that  when  the  amendment  does 
not  set  up  a  new  cause  of  .action,  or  bring 
in  new  parties,  the  running  of  the  statute  is 
arrested  at  the  date  of  the  filing  of  the  orig- ' 
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inal  pleading.  1  Enc.  PI.  &  Pr.  p.  621.  But 
when  a  new  cause  of  action  is  introduced 
the  statute  runs  against  it  to  the  time  when 
it  is  filed.  1  £nc.  PI.  &  Pr.  622.  And  these 
principles  have  been  laid  down  by  our  own 
courts.  Nance  v.  ThompaoUf  1  Sneed,  '321 ; 
Burgie  v.  Parka,  11  Lea,  84;  Crofford  ▼.. 
Cothran,  2  Sneed,  492.  The  difficulty  is  not 
in  stating  the  rule,  but  in  its  application  to 
the  facts  of  each  case,  and  in  determining 
what  introduces  and  constitutes  a  ''new  cause 
of  action,"  in  the  sense  in  whicn  that  term 
is  used.  It  is  evident  that  the  term  ''new 
cause  of  action"  may  refer  to  a  new  state 
of  facts  out  of  which  liability  arises,  or  it 
may  refer  to  new  parties  who  are  alleged  to> 
be  entitled  under  the  same  state  of  facts, 
or  it  may  embrace  both  features.  In  South 
Carolina  R.  Co.  v.  Niw,  68  Ga.  572,  there  was 
a  suit  in  the  Georgia  court  under  a  statute 
of  South  Carolina,  where  the  killing  oc- 
curred, and  the  declaration  failed  to  allege 
the  existence  of  statutory  beneficiaries.  An 
amendment  to  that  effect  was  permitted,  and 
it  was  held  that  it  related  back  to  the  filing: 
of  theori^nal  declaration,  and,  if  the  orig- 
inal action  was  not  barred,  the  action  as 
made  by  the  amendment  would  not  be.  See- 
page 581.  In  Huntingdon  d  B.  T.  R.  d  Coal 
Co'.  V.  Decker,  84  Pa.  419,  the  suit  wai- 
brought  by  the  widow  in  the  time  limited; 
and  before  trial,  but  after  the  year,  the  dec- 
laration was  amended  by  naming  the  chil- 
dren as  jointly  entitled  to  damages  with  her. 
It  was  held  that  the  limitation  had  no  ap- 
plication to  the  subsequent  amendment  of 
the  declaration,  but  only  to  the  bringing  of 
the  original  suit.  In  Ft.  Worth  d  D.  C.  R. 
Co.  V.  Wilson,  85  Tex.  616,  22  S.  W,  678,  it 
was  held  that,  when  the  evidence  developed 
the  fact  that  there  were  other  relations  en- 
titled to,  share  in  the  recovery  who  were  not 
joined,  the  proceedings  must  be  arrested  un- 
til the  pleadings  are  so  amended  as  to  show 
that  the  suit  is  for  the  use  of  all  the  bene- 
ficiaries ;  citing  East  Line  d  R.  River  R.  Co.. 
V.  Culberson,  68  Tex.  667,  6  S.  W.  820.  And 
in  Dallas  d  W.  R.  Co.  v.  Spiker,  69  Tex.  437,. 
it  was  said  that  it  was  no  answer  to  an  ob- 
jection made  for  the  want  of  the  necessary 
parties  to  reply  that  the  claim  of  the  im- 
joined  beneficiary  is  barred  by  the  statute  of 
limitations.  In  the  case  of  East  Line  d  R. 
River  R.  Co.  v.  Culberson,  68  Tex.  667,  6  S. 
W.  820,  referred  to  supra,  it  was  held  that 
the  amendment  of  a  complaint  so  as  to  make- 
a  now  party  plaintiff  does  not,  as  to  the  orig- 
inal plaintiffs,  set  up  a  new  cause  of  action,, 
and  as  to  them  defendant  cannot  avail  him- 
self of  the  plea  of  the  statute  of  limitations; 
but  if  the  action  was  not  originally  brought 
by  or  for  the  benefit  of  the  new  party  plain- 
tiff, and  he  was  not  made  a  party  until  after 
the  statutory  limitation  had  run  against 
him,  the  statute  may  be  pleaded  in  bar  of 
any  recovery  by  him.  In  Conlin  v.  Charles- 
ton,  15  Rich.  L.  201,  it  was  held  that  the 
declaration  should  show  the  existence  of  the 
statutory  beneficiary,  and  that  a  failure  to 
do  5»o  would  be  fatal  on  demurrer,  but  that 
such  defect  would  be  cured  by  verdicjt  when, 
the  objection  was  not  made  on  trial.    A  new 
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trial  was,  however,  granted  in  the  case  on 
other  grounds,  and  leave  was  g^iven  the  plain- 
tifr  to  amend.  In  the  case  of  Lilly  v.  Char- 
lotte, C,  d  A.  R,  Co.  32  S.  C.  142,  10  S.  E. 
D32,  the  allegation  in  the  complaint  was  that 

plaiiitiff  and  children  of  tender  years 

were  solely  dependent  for  a  support  and  suh- 
sistence  on  the  intestate,  but  it  failed  to 
«tate  that  they  were  his  widow  and  chil- 
■dren,  or  that  the  action  was  for  their  benefit, 
■as  such,  under  the  statute.  It  was  held  that, 
•by  virtue  of  these  omissions,  the  complaint 
failed  to  state  facts  sufficient  to  constitute 
«  cause  of  action,  and  demurrer  on  this 
ground  was  properly  sustained.  It  was 
■sought  at  the  trial  to  amend  so  as  to  allege 
that  the  intestate  left  a  widow  and  children 
for  whose  benefit  the  action  was  brought. 
It  was  held  by  the  court  that  such  amend- 
ment, because  it  would  be  alleging  a  cause 
•of  action  when  none  was  stated  before,  would 
be  giving  a  cause  of  action  by  the  amend- 
ment when  none  was  alleged  in  the  com- 
plaint, and  when  none  could  exist  at  the  time 
of  the  amendment,  for  the  reason  that  the 
two  years  allowed  within  which  to  bring 
«uch  action  had  elapsed.  The  court  said: 
"We  think  his  honor  (the  trial  judge)  was 
right  in  holding  that  the  amendment  pro- 
posed would  have  entirely  changed  the  na- 
ture of  the  action,  and  therefore  not  al- 
lowable." In  Atlanta,  K,  d  V.  R,  Co,  v. 
Booper,  35  C.  C.  A.  24,  92  Fed.  820,  our  owa 
statutes  were  under  consideration  by  the 
United  States  circuit  court  of  appeals  of  the 
sixth  circuit,  and  it  was  held  that  it  was  nec- 
essary to  the  maintenance  of  the  action  that 
there  should  be  persons  in  existence  for 
whose  benefit  the  right  of  recovery  is  given, 
and  that  they  should  be  named  in  the  decla- 
ration, and  a  suit  in  behalf  of  one  beneficiary 
is  a  difiTerent  suit  from  one  in  behalf  of  an- 
other, and  an  amendment  of  a  deSclaration 
«hanging  the  beneficiary  is,  in  effect,  the  be- 
ginning of  a  new  suit,  and  is  subject  to  a 
plea  of  limitation  as  such.  In  that  case  the 
«uit  was  brought  in  the  name  of  Hooper,  ad- 
ministrator of  Lebow,  deceased,  for  the  bene- 
fit of  Mariah  Ijcbow,  the  mother.  The  amend- 
ment which  was  made  stated  that  the  suit 
was  brought  by  the  administrator  for  the 
use  and  benefit  of  James  Madison  Lebow, 
the  father  of  deceased,  who  died  without 
bodily  issue,  llie  plea  of  the  statute  of  lim- 
itations was  set  up  to  this  amendment. 
Tliis  was,  on  motion  in  the  lower  court, 
utricken  out,  upon  the  theory  that  the  suit 
was,  in  the  meaning  of  the  statute,  begun 
when  the  summons  issued,  and  the  amend- 
ment did  not  change  the  parties  to,  or  the 
nature  of,  the  action  originally  brought,  or 
modify  plaintiff's  right  of  recovery,  but  only 
assigned  a  different  reason  why  said  right 
existed.  Referring  to  the  decision  of  this 
•court,  the  circuit  court  of  the  United  States 
held  that  there  must  be  in  existence  persons 
for  whose  benefit  the  right  of  action  is  given, 
■and  that  a  declaration  which  did  not  set 
forth  the  person  for  whose  benefit  the  suit 
is  brought  is  fatally  defective,— citing  East 
Tennessee,  V.  d  I.  R,  Co.  v.  Lilly ,  90  Tenn. 
^63,  18  S.  W.  243;  Louisville  dk  N.  R.  Co.  v. 
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Pitt,  91  Tenn.  86,  18  S.  W.  118.  The  court 
said:  "The  next  of  kin  for  whose  benefit 
the  suit  is  brought  are  the  real  plaintiffs, 
and  the  administrator,  though  domintig  litis, 
and  a  necessary  party,  in  all  cases  where 
there  is  no  widow  or  child  of  the  deceased, 
is  nevertheless  but  a  nominal  party,  and  a 
mere  trustee," — citing  Webb  v.  East  Tennes- 
see, V.  d  a,  R.  Co.  88  Tenn.  128,  12  S.  W. 
428;  Loague  v.  Memphis  d  C.  R.  Co.  91  Tenn. 
458,  19  S.  W.  430;  Louisville  d  y.  R.  Co.  v. 
Bean,  94  Tenn.  388,  29  S.  W.  370.  Continu- 
ing, the  court  said:  "The  cause  of  action 
may  therefore  vary  materially  ill  the  extent 
of  the  recovery  as  it  is  brought  for  one  or 
another  bene^ciary.  The  administrator,  ex- 
cept when  there  is  a  widow  or  child,  must 
bring  the  suit,  but  his  suit  for  one  benefi- 
ciary is  a  different  suit  from  a  suit  by  him 
for  another.  To  change  the  beneficiary  un- 
der the  statute  changes  the  suit,  the  amount 
of  recovery,  and  states  a  new  and  different 
cause  of  action.  In  the  light  of  this  conclu- 
sion, the  plea  of  the  statute  was  good 
against  the  amendment  herein  when  filed, 
and  should  have  been  sustained." 

Coming  to  the  consideration  of  our  own 
cases  which  bear  upon  the  questions  in- 
volved, we  do  not  find  the  exact  question 
raised  or  decided.  In  Louisville  d  N.  R.  Co. 
V.  Pitt,  91  Tenn.  86,  18  S.  W.  118,  it  is  held 
that  in  an  administrator's  suit  to  recover 
damages  there  must  be  an  averment  in  the 
declaration  that  the  deceased  left  a  widow 
or  children  as  next  of  kin,  for  whose  benefit 
the  suit  is  prosecuted.  The  court  said: 
"The  right  to  maintain  an  action  against 
one  person  for  wrongfully  causing  the  death 
of  another  is  purely  statutory, — given  for 
the  benefit  of  the  widow,  children,  or  next 
of  kin  of  the  deceased.  The  suit  may  be 
brought  by  the  beneficiaries  in  their  own 
right,  or  by  the  personal  representatives  for 
their  use  and  benefit," — citing  Webb  v.  East 
Tennessee,  V.  d  O.  R.  Co.  88  Tenn.  119,  12 
S.  W.  428 ;  Greenlee  v.  East  Tennessee,  V.  d 
a.  R.  Co.  6  Lea,  418;  Trafford  v.  Adams  Exp. 
Co.  8  Ijea,  100.  P.  91,  91  Tenn.,  and  p.  119, 
18  S.  W.  Again:  "The  action  being  main- 
tainable alone  under  the  statute,  there  can 
be  no  recovery  unless  both  the  wrongful  act 
and  the  existence  of  some  beneficiary  con- 
templated by  the  statute  be  proved,  and,  to 
be  allowable  in  proof,  such  facts  must  first 
be  averred.  The  averment  of  the  former  will 
not  justify  proof  of  both."  P.  93,  91  Tenn., 
and  p.  120,  18  S.  W.  Cases  to  the  same  re- 
sult from  other  states  are  copiously  cited. 
Pp.  94  and  95,  91  Tenn.,  and  p.  120,  18  S. 
W.  The  question  in  that  case  was  raised 
by  motion  in  arrest  of  judgment.  Pending 
this  motion,  the  plaintiff  was  allowed  to 
amend  his  declaration  by  adding  an  averment 
that  the  deceased  left  a  widow,  for  whose 
use  and  benefit  the  suit  was  brought,  and 
then  the  motion  was  overruled,  and  that  was 
assigned  as  error.  The  court  said:  "If  the 
averment  was  necessary  to  plaintiff's  right 
to  maintain  his  action,  the  amendment  came 
too  late.,  and  should  not  have  been  allowed. 
Only  defects  *in  matters  of  form  may  be  recti- 
fied and  amended'  after  judgment/' — citing 
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3iillikcn  Jk  V.  Code,  9  3583 ;  Cannon  ▼.  PhU- 
Mpa,  2  Sneed,  18G.     P.  91,  91  Tenn.,  and  p. 
119,  18  S.  W.     The  court  reserved  the  quea- 
'tion   whether  the  defect  in  the  declaration 
was  cured  by  the  verdict  or  not.    In  Loague 
V.  Memphis  d  C.  R.  Co,  91  Tenn.  458,  19  S. 
W.  430,  it  was  held  that  a  suit  commenced 
by  the  widow  under  our  statutes,  upon  her 
death  pending  the  action,  could  not  be  main- 
tained and   revived  and  prosecuted   in  the 
name    of    her   personal    representative.     In 
Holder  v.  Nashville,  C.  d  8t,  L,  R.  Co,  92 
Tenn.  144/  20  S.  W.  537,  it  was  held  that  a 
widow  might  compromise  and  settle  a  suit 
brought  in  her  own  name,  though  children 
might  be  interested  in  the  recovery;  while 
in  Knoxville,  C,  Q.  d  L.  R,  Co,  v.  Acuff,  92 
Tenn.  20,  20  S.  W.  348,  it  was  held  that  if 
the  suit  was  brought  by  the  administrator 
•on  behalf  of  the  ^ndow  and  children  it  could 
not   be  compromised  by  the  widow  alone, 
-without  the  consent  of  the  administrator  or 
concurrence  of  the  other  beneficiaries.     In 
Louisville  d  N.  R,  Co.  v.  Bean,  94  Tenn.  388, 
^9  8.  VV.  370,  it  is  held  that  a  suit  brought 
by  the  administrator  for  the  sole  benefit  of 
the  widow,  there  being  no  surviving  chil- 
dren, abated  on  the  death  of  the  widow  oc- 
<*urring  after  judgment  below,  and  pending 
appeal  in  this  court;  that  such  suit  could 
not    be    revived    or    prosecuted    after    the 
widow's  death,  for  the  benefit  of  the  father 
of  9zs  deceased,  or  of  others  standing  next 
in  the  line  of  succession.    The  logic  of  this 
•case  is  that  the  party  entitled  to  recover  is 
the  person  who  under  the  statute  is  entitled 
:st  the  time  of  the  killing,  and  if  such  party 
died  after  the  right  accrued,  but  before  suit, 
no  action  could  be  brought,  but,  if  after  suit, 
"then  the  action  would  abate,  and  could  not 
be  revived.   In  Whaley  v.  Catlett,  103  Tenn. 
348,  53  8.  W.  131,  it  was  held  that  the  right 
-of  action  which  survived  for  the  benefit  of 
the  widow,  children,  or  next  of  kin  was  the 
right  of  the  deceased,  and  not  an  independ- 
ent right  in  favor  of  such  widow,  children, 
^r  next  of  kin,  and  hence,  if  the  action  was 
not  commenced  within  a  year  from  the  ao- 
rritftl  of  the  cause  of  action,  it  would  be 
barred  by  the  statute,  notwithstanding  the 
minority    of    the    beneficiary    entitled.     In 
Illinois  C.  R.  Co,  v.  D^vis,  104  Tenn.  442,  58 
S.  W.  296,  it  was  held  that  when  the  action 
was  brought  by  the  widow  in  her  own  name, 
Jtnd  the  declaration  was  silent  as  to  chil- 
dren, it  was  competent  for  plaintiff  to  prove 
the  number,  age,  and  sex  of  her  children  up- 
<on  the  question  of  damages;  that  the  chil- 
dren  are  beneficiaries   with    the  widow   in 
such   recovery.    This   is   said   to  be   so  by 
virtue  of  the  statutory  provision,  and  the 
children   were   not   necessary    parties,    evi- 
dently referring  to  }§  4026,  4027,  Shannon's 
Code,  and  citing  Sample  v.  Smith,  1  Tenn. 
Cas.    234;    Spire    v.    Felton,    73    Fed.    91; 
Collins  V.  East  Tennessee,  V,  d  O.  R,  Co. 
9  Heisk.  841.     In  Nashville,  C,  d  St.  L,  R. 
Co.  T.  Foster,  10  Lea,  351,  it  appeared  that 
the  intestate  was  killed  April,  1876,  and  suit 
was  brought  on  the  15th  of  the  same  month. 
After  a  trial  and  verdict,  which  was  by  the 
court  set  aside,  the  plaintiff  at  the  Septem- 
"^ber  term,  1877,  amended  his  declaration  by 
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leave  of  the  court,  so  as  to  aver  that  the 
killing  occurred   in   Alabama,   and   that   a 
right  of  action  accrued  under  the  laws  of 
Alabama.    The  suit  was  by  the  administra- 
tor.   To   the   amended    declaration,    among 
other  things,  there  was  a  plea  of  the  statute 
of  limitations  of  one  year.    There  was  then 
trial  and  verdict  for  plaintiff  for  $10,000. 
It   was   held   that  the   amendment   neither 
changed  the  cause  of  action  nor  the  parties 
to  the  suit,  nor  did  it  deprive  the  defendant 
of  any  defense  which  he  had  to  the  original 
suit,  and  the  amendment  related  back  to  the 
issuance   of   the  original   summons,    which 
was  within  one  vear  after  the  killing.     It 
was  also  alleged  m  the  amended  declaration 
that  the  death  of  the  intestate  was  caused 
by  defective  machinery,  or  by  the  employ- 
ment by  defendant  without  proper  care  of 
unskilful  agents.     And  it  was  insisted  that 
the  additional  averment  constituted  a  dif- 
ferent cause  of  action,  but  the  court  held 
that  this  evidently  was  only  a  statement  of 
an   additional   means   by   which    the   same 
wrongful  act — ^the  killing  of  deceased — ^was 
accomplished.     It  will  Im  noted  that  until 
the  amendment  was  made  the  cause  of  ac- 
tion was  treated  as  one  arising  out  of  the 
laws   of   Tennessee,   and   for   a   killing   in 
Tennessee,  while,  after  the  amendment,  it 
was  prosecuted  as  a  cause  of  action  arising 
out  of  the  laws  of  Alabama,  and  for  a  kill- 
ing in  that  state.    The  court,  nevertheless, 
held  that  it  was  not  a  new  cause  of  action. 
In  the  case  of  Flatley  v.  Memphis  d  C.  R. 
Co.  9  Heisk.  230,  the  summons  was  issued 
in  the  name  of  Mary  Flatley,  widow,  etc., 
for  the  use  of  herself  and  Jno.  Flatley  and 
Edward   T.   Flatley.    After   the   expiration 
of  a  year  from  the  period  when  the  statute 
of  limitations  had  begun  to  operate,  under 
the  Constitution  of  1865,  £.  A.  Flatley,  as 
administrator  of  Wm.  Flatley,  for  the  use 
of  Mary  Flatley,  the  widow,  and  the  chil- 
dren of  Wm.   Flatley,  deceased,  was  made 
the    party    plaintiff,    and    declaration    was 
thereupon     filed.    The    defendant     pleaded 
the    general    issue,    but    at    a    subsequent 
time    obtained    leave    to    file    a    plea    of 
the  statute  of  limitations  of  one  year,  in 
which  it  was  averred  that  the  cause  of  ac- 
tion accrued  more  than  one  year  before  the 
amendment    was    asked    for   and    obtained, 
which  made  £.  A.  Flatley,  as  administrator, 
a  party.    Tills  plea  was  demurred  to,  and 
demurrer  overruled,  and  on  trial  there  was 
judgment  for  the  defendant.    It  was  held 
by  the  court  that  (as  the  law  then  existed) 
there  was  no  right  of  action  in  the  widow, 
and  that  the  suit  as  originally  brought  by 
her  could  not  be  maintained,  and  could  only, 
under  the  statutes  then  existing,  be  main- 
tained in  the  name  of  the  personal  represen- 
tative.    Upon  the  feature  of  amendment  the 
court  held  that,  the  defendant  being  in  court 
for  a  particular  cause  of  action,  it  would 
not  require  the  expense  and  delay  incident  to 
new  process.    The  question  is  then  consid- 
ered whether  the  amendment  related  back  to 
the  issuance  of  the  original  summons,  and  it 
was  said  that  the  doctrine  of  relation  was  a 
legal  fiction,  and  would  not  be  applied  so  as 
to  affect  the  rights  of  other  parties.    The 
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cases  of  Nance  y.  Thompson,  1  Sneed,  325, 
and  Crofford  ▼.  Cothran,  2  Sneed,  492,  and 
Oirdner  y.  Stephens,  1  Heisk.  280,  2  Am. 
Rep.  700,  are  cited  and  commented  upon. 
The  court  came  to  the  conclusion  that  previ- 
ous to  the  amendment  no  suit  had  been 
brought  for  this  cause  of  action  that  could 
be  maintained,  and  the  defense  of  the  stat- 
ute was  complete.  The  court  had  the  power 
to  allow  a  new  plaintiff  to  be  substituted  by 
amendment  rather  than  compel  the  plaintiff 
to  resort  to  the  expense  and  delay  of  another 
summons,  but  in  doing  this  the  fiction  of  re- 
lation back  to  the  original  summons  should 
not  be  allowed  to  defeat  the  defense  of  the 
statute  of  limitations,  which  had  in  the 
meantime  become  complete  and  perfect. 

The  court  is  of  opinion  that,  while  the  au- 
thorities in  the  different  states  are  not  har- 
monious upon  the  principle  involved  under 
our  statutes,  the  trial  jud^  was  in  error  in 
refusing  the  amendment  proposed,  on  the 
ground  that  the  action  as  amended  was 
barred  by  the  statute  of  limitations. 

Shannon's  Code,  S  4520,  is  as  follows: 
"The  summons  from  the  court  of  record  may 
be  in  substance  as  follows:  State  of  Ten- 
nessee,        County.     To    the    Sheriff    of 

County.     You  are  hereby  commanded 

to  summon  A  B  to  appear  at  the  next  term 

of  the court  to  be  held  for  said  county 

at  the  court  house  thereof,  on  the day 

of  ,  then  and  there  to  answer  0  D  in 

an  action  to  his  damage 
ness  my  hand  this 


dollars.    Wit- 

day  of  .    E. 

F.,  Clerk."  Section  4621:  "The  cause  of 
action  in  the  summons  may  be  stated  briefly 
in  general  term."  This  form  of  summons 
has  generally  been  treated  as  sufficient  for 
all  purposes  and  cases,  whether  of  tort  or 
contract.  By  f  4521  it  is  provided  the 
cause  of  action  may  be  briefly  stated  in  the 
summons.  This  has  been  generally  under- 
stood to  mean  that  the  cause  of  action  may 
be  stated,  but  it  is  not  required  to  be,  and 
it  is  sufficient  if  the  cause  of  action  is  stated 
in  the  declaration.  The  office  of  the  sum- 
mons is  merely  to  bring  the  defendants  into 
court;  that  of  the  declaration  is  to  acquaint 
him  with  the  cause  of  action  and  the  cnarge 
which  he  is  to  defend.  This  court  has  said, 
approving  Freeman,  Judgm.  §  241:  "Every 
cause  of  action  in  tort  consists  of  two  parts, 
to  wit,  the  unlawful  act,  and  all  damages 
that  can  arise  out  of  it.  For  damages  alone 
no  action  can  be  permitted.  Hence,  if  a  re- 
covery has  once  been  had  for  the  unlawful 
act,  no  subsequent  suit  can  be  maintained." 
Southern  R,  Co.  y.  Brigman,  95  Tenn.  624, 
628,  32  S.  W.  763.  If  we  give  it  a  more  en- 
larged meaning,  and  hold  that  it  embraces, 
not  only  the  unlawful  act  and  all  damages 
that  can  arise  out  of  it,  but  also  the  parties 
who  are  entitled  to  maintain  it,  we  think 
that  this  means  that  only  the  parties  legally 
authorized  to  bring  the  suit  need  be  named 
in  the  summons,  leaving  the  declaration  to 
state  those  who  will  be  beneficially  entitled 
to  receive  the  money.  Under  our  statute, 
the  administrator  is  a  party  legally  author- 
ized to  bring  the  suit,  if  not  brought  by  the 
widow,  while  the  persons  named  in  the  stat- 
65  L.  R.  A. 


ute  as  widow,  children,  or  next  of  kin  are 
the  parties  beneficially  entitled  to  receive 
the  proceeds.  It  is,  in  any  event,  the  right 
of  action  of  the  deceased,  and  not  that  of 
the  beneficiaries.  It  is  sufficient,  therefore, 
if  the  summons  issue  in  the  name  of  the  ad- 
ministrator as  the  party  legally  authorized 
to  sue,  provided  it  is  alleged  in  the  declara- 
tion and  shown  in  the  proof  that  there  are 
statutory  beneficiaries. 

This  being  so,  we  come  to  the  question  of 
amending  the  declaration  in  this  case.  We 
are  of  opinion  that  the  original  declaration 
which  was  filed  was  a  nullity,  so  long  as  it 
failed  to  aver  statutory  beneficiaries  and  to 
designate  them  in  any  way.  The  defendant 
might,  therefore,  have  forced  the  plaintiff  to 
proceed  to  file  his  declaration,  or  have  de- 
manded judgment  for  failure  to  prosecute 
the  suit,  if  it  chose  to  do  so.  But  it  did  not,, 
and  the  plaintiff,  before  any  objection  on 
this  ground,  offered  to  file  a  declaration 
which"  did  state  a  cause  of  action  and  par- 
ties entitled.  We  are  of  opinion  the  action 
was  commenced  by  the  filing  of  the  original 
summons  so  as  to  arrest  the  running  of  the 
statute  of  limitations.  The  filing  of  the  dec- 
laration, then,  was  based  upon  it,  and  re- 
late back  to  it.  Hence  the  amendment 
should  have  been  allowed,  and  the  defense 
of  the  statute  of  limitations  was  not  good. 
The  case  of  Fl^ttUy  v.  Memphis  d  C,  R.  Co. 
9  Heisk.  230,  is  more  nearly  opposed  to  thi» 
view  than  any  other  case  we  have  been  able 
to  find  in  our  books,  and  we  think  that  case 
clearly  distinguishable  from  the  present,  in 
that  in  the  former  case  the  summons  is- 
sued in  the  name  of  the  widow.  At  that 
time  there  was  no  legal  authority  for  a 
summons  in  the  name  of  the  widow.  The 
summons  was  therefore  a  nullity,  and  stated 
no  cause  of  action  authorieed  by  law,  and 
no  party  authorized  by  law  to  sue,  and  hence- 
was  not  the  commencement  of  an  action. 
The  amendment  sought  to  bring  the  action 
in  the  name  of  the  administrator,  and  virtu- 
ally  ip  insert  his  name  in  the  summons. 
As  thus  amended,  the  action  was  maintain- 
able for  the  first  time.  In  the  meantime  the- 
statute  had  run,  and  barred  the  cause  or 
right  of  action. 

In  the  present  case  the  summons  issued 
in  the  name  of  the  administrator,  and  that 
was  proper,  under  the  statute,  and,  being  so 
brought,  it  was  the  commencement  of  an 
action.  Tlie  action  was  defective,  however, 
and  could  have  been  dismissed,  and  no  re- 
covery could  have  been  had  thereon  until 
the  declaration  stated  beneficiaries  and  des- 
ignated them.  The  amendment  did  not 
change  the  party  legally  entitled  to  recover. 
That  still  was  the  administrator.  It  only 
stated  the  parties  to  whom  the  administra- 
tor should  pay  the  recovery.  It  was  not, 
therefore,  a  new  cause  of  action,  nor  intro- 
ducing new  parties,  in  the  sense  that  the 
action  was  then  commenced  for  them  the 
first  time,  and  the  statute  of  limitations 
was  not  a  defense. 

The  case  of  Lilly  v.  Charlotte,  C,  d  A,  R. 
Co,  32  S.  C.  142,  10  S.  E.  1082,  is  an  extrt'me 
case,  and  somewhat  technical,  as  we  think. 
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in  its  holding.  In  that  case  the  real  benefi- 
ciaries were  set  out  by  their  full  names,  but 
their  relation  to  the  deceased  was  not  stated. 
In  other  words,  the  widow  and  children  of 
the  deceased  were  designated  by  name,  but 
it  was  not  stated  that  they  were  the  widow 
and  children  of  the  deceased,  though  it  was 
stated  that  they  were  wholly  dependent  on 
the  deceased  for  their  support  and  mainte- 
nance. At  most,  this  was  but  a  technically 
•defective  statement,  which,  under  our  liberal 
rule  of  amendments,  could  and  would  have 
1>een  allowed  to  be  corrected.  It  is  not  nec- 
•essary  to  comment  upon  the  case  of  Ailanta^ 
K.  d'y.  R.  Co.  V.  Hooper,  ^5  C.  C.  A.  24,  »2 
Fed.  820,  as  that  case  is  passed  upon  at  the 
same  time  with  this.  The  case  of  Whaley 
ir.  Caflett,  103  Tenn.  348,  63  S.  W.  131,  is  in 
principle  conclusive  of  the  matters  in  con- 
troversy in  this.  In  that  case  it  was  held 
that  the  cause  of  action  which  survived  to 
the  widow  and  children  or  next  of  kin  was 
not  a  new  substantive  independent  cause  of 
action  in  them,  and  that  they  do  not  recover 
in  their  right,  but  only  in  the  right  of  the 
deceased.  VVhen,  therefore,  the  action  is 
l>rought  by  the  representative  of  the  de- 
ceased, although  it  is  for  the  benefit  of  the 
widow,  children,  or  next  of  kin,  it  is  not  in 
their  right,  but  is  in  the  right  of  the  de- 
•ceasfid,  and  is  but  a  continuation  of  that 
right  or  cause  of  action.  This  being  so, 
the  suing  out  of  the  summons  in  this  case 
in  the  name  of  the  administrator  was  the 
•commencement  of  an  action,  and  the  nam- 
ing of  the  parties  beneficially  entitled 
was  not  the  introduction  and  commencement 
-of  a  new  right  or  cause  of  action,  so  that 
the  bar  of  the  statute  might  be  interposed, 
Imt  it  was  in  law  the  deceased's  right  of  ac- 
tion, with  the  names  of  the  beneficiaries  en- 
titled set  out  by  the  amendment. 

Thfi  jiidgment  of  the  court  below  is  re- 
versed^  and  the  cause  remanded,  to  the  end 
that  the  proposed  amendment  may  be  made, 
and  the  cause  further  proceeded  with.  The 
appellee  will  pay  coats  of  appeal. 

BnodffraM,  Ch.  J.,  dissenta^ 


John  K.  PIERCE  et  al 

V. 

GIBSON  COUNTY  et  al,  Appta. 
(107  Tenn.  224.) 

t.  Jnrladfctlon  to  enjoin  the  intended 
dUclimrire  of  ^frater-eloaets  thronarh  « 
■e-vrer    onto   another's   land    to   his    injury 


Note. — B'or  earlier  cases  In  this  series  as  to 
Ttirht  to  Injunction  against  prospective  nuisance, 
«ee  PtlngBt  v.  Senn  (Ky.)  21  L.  R.  A.  560,  and 
Windfall  Mfff.  Co.  v.  Patterson  (Ind.)  87  L.  R. 
A.  881. 

As  to  liability  of  county  for  torts  or  negligence 
generally,  m^  note  to  Hughes  v.  Monroe  Coun- 
ty (N.  T.)  80  L.  B.  A.  88. 

As  to  liability  for  pollution  of  stream  and 
#nrronnding  atmosphere  by  discharge  of  sewage 
fltHn  county  almshouse,  see  Lefrolt  t.  Monroe 
Connty  (N.  Y.)  50  L.  B.  A.  206. 
55  L.  R.  A. 


exists,  although  when  the  bill  is  filed  the 
building  in  which  the  closets  are  to  be  lo- 
cated 1b  not  finished,  and  the  closets  have  not 
yet  been  built. 
2.  A  connty  in  not.  In  the  exercise  of 
its  fcovernmenta,!  po'wer,  privileor^d 
to  discharge  the  water-closets  of  its  court- 
house onto  the  land  of  an  adjoining  owner  to 
his  injury. 

(June  8,  1901.) 

APPEAL  hj  defendants  from  a  decree  of 
the  Chancery  Court  for  Gibson  County 
enjoining  them  from  connecting  water- 
closets  of  the  courthouse  with  sewer  pipes 
in  such  a  way  as  to  discharge  their  contents 
onto  plaintiffs'  property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taylor  A  Bisgs,  for  appellants: 

This  suit  was  prematurely  brought,  and 
for  that  reason  should  have  been  dismissed. 

Robinson  v.  Orubb,  8  Baxt.  19;  Bell  v. 
Bullion,  2  Yerg.  479;  Simmons  v.  Harris, 
7  Baxt.  326. 

This  defense  can  be  made  at  the  hearing, 
and  does  not  have  to  be  made  by  plea  in 
abatement. 

Robinson  Y.  Orubb,  8  Baxt.  19;  Bimmons 
v.  Harris,  7  Baxt.  326. 

There  is  no  presumption  that  the  sewer 
would  be  a  nuisance  if  so  used.  A  sewer  is 
not  a  nuisance  per  se, 

16  Am.  &  £ng.  Enc.  Law,  p.  937;  Kirk- 
man  V.  Handy,  11  Humph.  409,  54  Am.  Dec. 
45;  Dargan  v.  Waddill,  31  N.  C.  (9  Ired. 
L.)   244,  49  Am.  Dec  421. 

To  prove  a  nuisance  public  is  not  suffi- 
cient to  sustain  complainants'  bill;  more 
than  this  must  be  shown. 

16  Am.  A  Eng.  Enc.  Law,  p.  971 ;  Weak- 
ley V.  Page,  102  Tenn.  178,  46  L.  R.  A.  552, 

53  S.  W.  551;  Richi  v.  Chattanooga  Brew- 
ing Co.  105  Tenn.  651,  58  S.  W.  646. 

A  court  of  equity  will  not  interfere  either 
to  enjoin  or  abate  a  nuisance,  before  judg- 
ment at  law  establishing  it,  unless  the  nui- 
sance is  clearly  shown. 

Vaughn  v.  Law,  1  Humph.  130;  Clack  v. 
White,  2  Swan,  540;  Wall  v.  Cloud,  3 
Humph.  182;  Kirkman  v.  Handy,  11 
Humph.  407,  54  Am.  Dec.  45;  Naff  v.  Mar- 
tin, 2  Shannon,  Gas.  451 ;  Weakley  v.  Page, 
102  Tenn.  178,  46  L.  R.  A.  552,  53  S.  W. 
551. 

Apprehended  injury  is  not  sufficient  to 
justify  interference  by  a  court  of  equity  to 
enjoin  the  construction  of  something  itself 
lawful. 

16  Am.  &  Eng.  Enc.  Law,  p.  959,  2d  ed. 
p.  361;  Lytton  v.  Steward,  2  Tenn.  Ch.  586; 
Shiras  v.  dinger.  50  Iowa.  571,  32  Am. 
Rep.  138;  Dargan  v.  Waddill,  31  N.  C.  (9 
Ired.  L.)  244,  49  Am.  Dec.  421;  KirkmaA% 
V.  Handy,  II  Humph.  406,  54  Am.  Dec.  45. 

The  injury  must  be  shown  to  be  irrepara- 
ble,— that  is,  of  such  a  character  as,  by 
reason  of  its  gravity,  or  its  permanent  char- 
acter, or  both,  that  it  cannot  be  adequately 
compensated  in  damages. 

16  Am.  k  Eng.  Enc.  Law,  p.  959,  2d  ed. 
p.  360;  Kirkman  v.  Handy,  11  Humph.  409, 

54  Am.  Dec.  45 ;  Naff  v.  Martin,  2  Snannon, 
Cas.  451 ;  Riohi  y.  Chattanooga  Brewing  Co^ 
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105  Tenn.  651,  58  S.  W.  646;  Weakley  v. 
Page,  102  Tenn.  178,  46  L.  R.  A.  552,  53  S. 
W.  651;  Wall  v.  Cloud,  3  Humph.  181; 
Clack  V.  White,  2  Swan,  540;  Vaughn  v. 
Law,  1  Humph.  123;  Joplin  Canaol,  Min. 
Co.  V.  Joplin,  124  Mo.  129,  27  S.  W.  408. 

The  building  of  a  new  courthouBe  and 
making  provision  for  its  proper  drainage 
and  for  the  discharge  of  its  sewage  collected 
in  the  closets  therein  is  a  county  purpose. 

Shannon's  Code,  SS  500  et  seq.,  6039. 

Power  to  erect  and  construct  a  sewer  for 
this  purpose  would  result  from  the  general 

frant  of  power  to  counties  concerning  roads, 
ridges,  ferries,  etc. 

Shannon's  Code,  SS  1617  et  seq.;  Milli- 
ken  &  V.  Code,  §§  1322,  1357,  1423,  1435, 
4895. 

Without  any  special  authority  being  con- 
ferred, such  power  is  regarded  as  an  inci- 
dent to  the  express  power  and  general  au- 
thority of  a  municipal  corporation  to  main- 
tain streets  and  highwinrs. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  237. 
^  Counties,  like  states,  are  clothed  with  po- 
lice powers  which  may  be  exercised  as  the 
exigencies  may  demand,  within  the  compass 
and  scope  of  their  organization. 

Beck  V.  Puekett,  2  Shannon,  Cas.  490. 

The  power  of  a  municipality  to  construct 
and  maintain  sewers  carries  with  it  the 
right  to  find  an  outlet  for  their  contents, 
for  without  it  such  power  would  be  a  nul- 
lity. 

10  Am.  &  Eng^.  Enc.  Law,  2d  ed.  p.  247. 

In  order  that  it  may  discharge  its  sewers 
it  may  use  natural  streams  without  liabil- 
ity for  the  pollution  of  the  water,  unless 
the  pollution  arises  from  the  faulty  con- 
struction or  unreasonable  use  of  the  sewers. 

Valparaiso  v.  Hagen,  163  Ind.  337,  48  L. 
R.  A.  707,  54  N.  E.  1062 ;  Merrifield  v.  Wor- 
cester, 110  Mass.  216,  14  Am.  Rep.  .592; 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  243; 
28  Am.  k  Eng.  Enc.  Law,  p.  975 ;  Dill.  Mun. 
Corp.  4th  ed.  9  1047. 

The  determination  of  the  necessity  for  a 
sewer,  its  location,  and  general  plan  are 
matters  discretionary.  They  involve  the  ex- 
ercise of  its  discretion,  which  has  been  con- 
fided to  it,  and  this  discretion  is  its  govern- 
mental power. 

10  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  239; 
Horton  v.  Nashville,  4  Lea,  39,  40  Am.  Rep. 
1;  Chattanooga  v.  Reid,  103  Tenn.  621,  53 
8.  W.  937 ;  Conelly  v.  Nashville,  100  Tenn. 
265,  46  S,  W.  56*5;  Paducah  v.  Allen,  20 
Ky.  L.  Rep.  1342,  49  8.  W.  342;  State  v. 
Knoxville,  12  Lea,  146,  47  Am.  Rep.  331: 
Joplin  Consol.  Min.  Co.  v.  Joplin,  124  Mo. 
129,  27  8.  W.  407;  Merrifield  v.  Worcester, 
110  Mass.  216,  14  Am.  Rep.  592. 

Cases  where  a  municipality  has  been  en- 
joined in  the  use  of  a  sewer  are  where  there 
nas  been  a  neglect  of  ministerial  duties. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  239; 
Atlanta  v.  Wamock,  91  Ga.  210,  23  L.  R. 
A.  301,  18  S.  E.  135;  Chattanooga  v.  Reid. 
103  Tenn.  616,  53  S.  W.  937;  Chattanooga 
V.  Bowling,  101  Tenn.  348,  47  S.  W.  700: 
Valparaiso  v.  Magen,  153  Ind.  337,  48  L.  R. 
A.  707,  54  N.  E.  1062;  Orey  ex  rel.  Sim- 
mons V.  Paterson  (N.  J.  Eq.)  48  L.  R,  A. 
66  L.  R.  A. 


717,  45  Atl.  995;  Sayre  ▼.  Newark  (N.  J. 
£q.)  48  L.  R.  A.  722,  45  Atl.  985;  Smith 
V.  Scdalia,  162  Mo.  283,  48  L.  R.  A.  711,  53 
S.  W.  907;  Horton  v.  Nashville,  4  Lea,  39, 
40  Am.  Rep.  1;  State  v.  Knoxville,  12  Lea, 
146,  47  Am.  Rep.  331;  Missouri  v.  IllinoiSr 
180  U.  S.  208,  45  L.  ed.  497,  21  Sup.  Ct. 
Rep.  331;  Piatt  Bros.  v.  Waterbury,  7^ 
Conn.  531,  48  L.  R.  A.  691,  45  Atl.  154; 
Paducah  v.  Allen,  20  Ky.  L.  Rep.  1342,  49- 
8.  W.  342. 

Messrs.  Walter  A  Hunt,  for  appellees: 

Complainants,  in  justice  to  them3elve» 
and  to  the  county,  did  right  to  complain 
to  the  courts  at  this  juncture,  and  not  sit 
passive  and  see  the  county  putting  in  a 
permanent  improvement  that  they  were  not 
going  to  stand;  and  in  justice  to  themselves 
and  their  patrons  they  should  act  before  the 
threatened  injury  is  done. 

The  jurisdiction  in  chancery  was  original- 
ly conferred  in  this  class  of  cases  on  ac- 
count of  the  inadequacy  of  the  remedy  at 
law  to  meet  the  ends  of  justice. 

Missouri  v.  Illinois,  180  U.  8.  208,  45  L. 
ed.  497,  21  Sup.  Ct.  Rep.  331;  Pennsylvania 
V.  Wheeling  d  B.  Bridge  Co.  13  How.  518^ 
14  L.  ed.  249. 

Where  a  private  injury  results  from  a 
public  nuisance  a  court  of  equity  will  in- 
terfere. 

Pennsylvania  v.  Wheeling  d  B.  Bridge 
Co.  13  How.  518,  14  L.  ed.  249;  Weakley  v. 
Page,  102  Tenn.  178,  46  L.  R.  A.  552,  53  S. 
W.  551. 

An  individual  has  the  right  to  maintain 
the  action. 

Haag  v.  Vanderburgh  County,  60  Ind. 
511,  28  Am.  Rep.  654;  Reichert  v.  Oeers, 
98  Ind.  73,  49  Am.  Rep.  736;  Hickok  \\ 
Bine,  23  Ohio  St.  523,  13  Am.  Rep.  256; 
Oerrish  v.  Broum,  51  Me.  256,  81  Am.  Dec. 
569;  Hamilton  v.  Whitridge,  11  Md.  128,  6» 
Am.  Dec.  184;  Ross  v.  Butler,  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654;  Memphis  d  O.  R.  Co^ 
V.  Hicks,  5  Sneed,  427;  Pennsylvania  v. 
Wheeling  d  B.  Bridge  Co.  13  How.  518,  14 
L.  ed.  249;  Indianapolis'  Water  Co.  v. 
American  Strawboard  Co.  53  Fed.  970; 
Manufacturers'  Gas  d  Oil  Co.  v.  Indiana 
Natural  Oas  d  Oil  Co.  155  Ind.  461,  50  L. 
R.  A.  768,  57  N.  E.  912. 

Injunction  is  the  proper,  remedy. 

Mississippi  d  M.  R.  Co.  v.  Ward,  2  Black, 
491,  17  L.  ed.  314;  Baltimore  d  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  8.  329.  27  L. 
ed.  744,  2  Sup.  Ct.  Rep.  719;  Re  Debs,  158 
U.  8.  587,  39  L.  ed.  1104.  15  Sup.  Ct.  Rep. 
900;  28  Am.  &  Eng.  Enc.  Law,  pp.  069-971 ; 
Pom.  Eq.  Jur.  }}  1340,  1350;  Millhiser  v. 
Willard,  96  Iowa,  327,  65  N.  W.  325 ;  Bar- 
rett V.  Mount  Greenwood  Cemetery  Asso. 
159  111.  385,  31  L.  R.  A.  109,  42  N.  E.  891 ; 
6  Am.  &.  Eng.  Dec.  in  Eq.  581,  625;  Brew  v. 
Van  Deman,  6  Heisk.  433;  Kirkman  v. 
Handy,  11  Humph.  411,  54  Am.  Dec.  45. 

MoAliater,  J.,  delivered  the  opinion  of 
the  court: 

At  the  date  of  the  filing  of  the  bill  here- 
in, and  prior  thereto,  Gibson  county  had  in 
course  of  construction  a  courthouse  build* 
ing  in  the  town  of  Trenton,  Tennessee,  in 
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which  building  provision  had  been  made  for 
six  water-cioeets  and  urinals,  to  be  connected 
with  the  sewer  ]>ipe  which  the  building  com- 
missioners of  said  new  courthouse  were  pro- 
ceeding to  lay  down.  The  avowed  intention 
•f  the  committee  in  putting  in  the  sewer 
was  to  attach  the  courthouse  closets  to  it, 
and  incidentally  they  had  arranged  to  con- 
nect the  closetB  of  the  county  jail  and  those 
of  the  E.  F.  Watson  l^lachine  Shops  to  this 
sewer.  The  pipe  for  this  sewer  was  ready 
for  being  put  in,  and  part  of  it  laid,  when 
complainants  filed  their  bill  in  this  cause. 
The  ditch  in  question  is  not  a  running 
stream,  and  only  flows  in  times  of  rains  and 
high  waters.  The  sewage  from  the  new 
courthouse  building  and  from  said  water- 
closets  and  urinals  was  intended  to  be  con- 
veyed thiough  said  sewer  pipe  and  dry  ditch 
and  emptied  upon  the  lands  of  complainants. 
It  further  appears  that  complainanta  are 
butchers  and  vendors  of  fresh  meats,  con- 
ducting a  large  business,  and  using  said 
lands  n>r  pasturing  their  cattle,  sheep,  hogs, 
and  goats  kept  by  them  for  butchering  pur- 
poses. Their  slaughter  pens  and  houses 
were  also  situated  on  said  lands.  On  the 
24th  of  November,  1890,  complainants  filed 
this  bill  to  enjoin  the  building  commission- 
ers of  the  county  from  connecting  the  wa- 
ter-closets and  urinals  of  the  new  courthouse 
with  said  sewer  pipes,  alleging  that,  if  the 
sewa^  from  the  said  courthouse  be  con- 
vened through  said  sewer,  and  emptied  at 
said  point,  it  will  create  a  public  nuisance, 
and  especially  a  nuisance  to  complainants, 
doing  them  irreparable  injury;  that  the  filth 
would  be  washed  down  through  the  open 
ditch  upon  complainants'  lands,  injuring 
their  business,  destroying  their  health,  and 
diseasing  their  cattle.  A  temporary  injunc- 
tion issued  upon  the  fiat  of  the  chancellor. 
Answers  were  filed,  and  proof  was  taken. 
On  the  hearing  the  chancellor  decreed  that 
the  injunction  theretofore  issued  enjoining 
the  defendant  Gibson  county,  its  agents  and 
officers,  from  in  any  way  connecting  the  wa- 
ter-closets of  the  courthouse  with  the  sewer 
pipe,  and  from  emptying  the  sewage  from 
the  courthouse  by  means  of  same  to  said 
open  ditch,  and  there  emptying  same,  be 
made  perpetual.  The  injunction  was  so  far 
modified  as  to  permit  the  work  to  be  com- 
pleted for  the  purpose  of  draining  the  base- 
ment of  the  courtnouse. 

Defendants  appealed,  and  the  first  error 
assigned  is  that  the  suit  was  prematurely 
brought,  and  should  have  been  dismissed. 
The  insistence  is  that  no  cause  of  action  ex- 
isted at  the  date  of  the  commencement  of 
the  suit,  since  the  courthouse  was  unfin- 
ished, and  there  were  no  water-closets  as  yet 
built.  It  is  said  further  that  there  was  no 
order  by  the  county  court  for  the  sewerage 
to  be  constructed  for  the  water-closets,  nor 
had  the  building  committee  taken  any  ac- 
tion in  regard  to  sewerage  for  the  closets 
not  then  built.  Defendants  insist  that  the 
object  of  the  building  commissioners  in  lay- 
ing the  sewer  pipe  was  to  drain  the  water 
fronl  the  basement  of  the  new  courthouse. 
It  is  said  that  on  the  23d  of  November,  1890, 
— ^the  date  of  the  filing  of  this  bill, — ^the 
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walls  had  been  about  finished,  but  the  build- 
ing had  not  been  covered,  and,  to  prevent 
the  rain  water  from  accumulating  in  the 
basement  and  injuring  the  work  already 
done,  the  quai'terly  coimty  court,  on  the  3d 
day  of  October,  1899,  passed  the  following 
order :  "Ordered  by  the  county  court,  that 
the  courthouse  building  committee  be,  and 
they  are  hereby,  instructed  to  take  such 
steps  as  they  may  think  best  in  regard  to 
the  protection  of  the  basement  of  the  new 
courthouse."  It  is  insisted  that,  acting  un- 
der this  order,  the  committee  awarded  the 
contract  for  a  drain  pipe  to  convey  the  wa- 
ter from  the  basement  of  the  courthouse 
building  to  a  point  near  the  northeastern 
boundary  of  the  town,  where  it  was  to  empty 
into  a  ditch.  It  is  further  said  that  thi» 
was  the  natural  outlet  for  the  water  for  the 
entire  central  and  northeastern  portions  of 
the  town,  including  the  court  square  and  the 
courthouse  building,  and  had  been  used  as 
such  since  the  building  of  the  town.  The 
chancellor,  as  already  stated,  modified  the 
injunction  so  as  to  permit  the  completion 
of  the  sewer,  and  its  use  as  a  means  of 
draining  the  water  from  the  basement  of 
the  courthouse.  But  defendants  are  not 
satisfied  with  this  modification  of  the  in> 
junction,  but  have  appealed  from  the  de- 
cree of  the  chancellor  denying  them  the 
right  to  connect  the  water-closets  and 
urinals  of  the  new  courthouse  with  this 
sewer  pipe.  The  two  positions  assumed  by 
defendants  are  somewhat  inconsistent.  But, 
upon  a  review  of  the  testimony,  we  agree 
with  the  chancellor  that  defendants  at  the 
date  the  bill  was  filed  were  making  provi- 
sion to  convey  and  empty  the  sewage  from 
said  water-closets  and  urinals,  and  that  it 
was  the  purpose  of  the  defendants  to  con- 
nect the  water-closets  of  the  courthouse 
with  said  sewer  pipe.  But  it  is  argued  that,, 
if  the  sewer  is  used  for  the  purpose  of  dis- 
charging the  sewage  from  the  courthouse,, 
it  does  not  follow  that  it  would  create  a 
nuisance ;  that  a  sewer  is  not  a  nuisance  per 
86 f  and  there  is  no  presumption  that  it  will 
become  a  nuisance.  The  case  of  Kirkman 
V.  Handy,  11  Humph.  406,  54  Am.  Dec.  45, 
is  cited,  in  which  a  bill  was  filed  to  restrain 
the  defendant  from  proceeding  to  erect  & 
livery  stable  in  the  city  of  Nashvillo,  upon 
the  ground  that  such  stable  would  be  a  nui- 
sance to  the  neighborhood,  "by  reason  of  the 
filth,  files,  persons,  carriages,  and  animals 
that  will  gather  about  it;  and  that  it  will 
diminish  the  increase  of  complainant's  prop- 
erty one  half,  and  change  the  character  of 
his  tenants."  The  court  held  that  a  livery- 
stable  in  a  town  is  not  necessarily  a  nui- 
sance in  itself,  and  that  a  court  of  equity- 
has  jurisdiction  to  restrain  by  injunction- 
neither  the  completion  of  a  building  intend- 
ed for  that  purpose  nor  its  appropriation  to< 
the  use  intendcMl.  But  in  the  course  of  its 
opinion  the  court  said,  viz,:  "In  regajd  to- 
private  nuisances,  the  jurisdiction  of  courts 
of  equity  to  interfere  by  way  of  injunction 
rests  upon  theground  of  preventing  irrepara- 
ble mischief  or  .  .  .  multiplicity  of  suits. 
.  .  .  Where  the  injury  is  irreparable,— 
as  where  the  loss  of  health,  loss  of  trade^ 
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destruction  of  the  means  of  subsistence,  or 
permanent  ruin  to  property  may  or  will  en- 
aue  from  the  wrongful  act  or  erection, — in 
«very  such  ca«e  courts  of  equity  will  inter- 
fere by  injunction  to  prevent,  as  well  as  to 
remedy,  the  evil,"— citing  2  Story,  Eq.  Jur. 
5  y26.  So,  in  Brew  v.  Von  Deman,  6  Heisk. 
433,  it  was  held  that  a  court  of  equity  has 
jurisdictioii  upon  the  ground  of  its  aJi)ility 
to  give  a  more  complete  and  perfect  remedy 
than  is  attainable  at  law  to  prevent  by  in- 
junction such  nuisances  as  are  threatened, 
as  well  as  to  abate  those  already  existing. 
The  grounds  of  jurisdiction  are  the  restrain- 
ing of  irreparable  mischief,  suppressing  op- 
pression and  interminable  litigation,  or  pre- 
venting multiplicity  of  suits,  or  -where  the 
mischief  from  its  continuance  or  permanent 
■cHaracter  must  occasion  a  constantly  recur- 
ring grievance,  which  cannot  be  prevented 
otherwise  than  by  injunction.  See  also 
Vaughn  v.  Law,  I  Humph.  134,  and  Weak- 
ley V.  Page,  102  Tenn.  178,  46  L.  R.  A.  552, 
•53  S.  W.  551.  Says  Mr.  Beach,  in  his  work 
<m  Modern  Equity  Jurisprudence  (vol.  2,  § 
741),  viz,:  **An  injunction  will  lie  to  pre- 
vent a  nuisance  threatened  or  in  progress, 
as  well  as  to  abate  one  already  in  existence," 
— citing  many  cases.  ''But,  if  a  nuisance 
be  merely  apprehended,  it  must  appear  that 
a^pprehension  of  material  and  irreparable  in- 
jury is  well  grounded  upon  a  state  of  facts 
virhich  shows  the  danger  to  be  real  and  im- 
mediate. If  the  injury  be  doubtful,  eventu- 
al, or  contingent,  an  injunction  will  not  be 
panted;  and,  if  it  is  fully  denied  by  the 
answer,  or  if,  upon  the  facts,  there  is  a  rea- 
flonable  dout^  of  the  effect  of  its  erection, 
the  injunction  will  be  denied  until  the  ques- 
tion of  nuisance  is  determined  by  the  actual 
use  of  the  property.  .  .  .  The  courts 
will  not  indulge  in  conjecture  that  the  man- 
ner in  which  a  proposed  erection  will  be 
-conducted  will  prove  a  nuisance,  and  upon 
such  imaginanr  fear,  or  uncertain  apprehen- 
-sion  of  speculative  or  contingent  injuries, 
stop  t^e  erection  of  a  public  necesaity.  The 
facts  that  the  work  sought  to  be  enjoined  is 
•one  of  a  public  nature,  one  which  affects 
the  public  convenience,  and  that  there  is  no 
doubt  of  the  ability  of  the  defendant  to  re- 
spond in  damages,  are  important  matters  to 
f)e  considered  in  determining  the  right  to 
an  injunction.  When  the  injury  is  merely 
threatened,  the  rule  is,  if  the  act  complained 
<if  is  not  a  nuisance  per  ae,  but  may  or  may 
not  become  so,  accordinj^  to  circumstances, 
and  the  injurious  effect  is  uncertain  or  con- 
tingent, equity  will  not  interfere  until  the 
•question  is  settled  at  law,  or  an  issue  direct- 
•ed  by  the  court."  In  the  case  of  Missouri 
V.  Illinois,  180  U.  S.  208,  45  L.  ed.  497,  21 
Sup.  Ct.  Rep.  331,  it  was  held  that  the 
threatened  daily  transportation  by  the  sani- 
tary district  of  Chicago  by  artificial  means, 
and  through  an  unnatural  channel,  of  large 
•quantities  of  sewage  and  of  accumulated  de- 
posits which  will  poison  the  water  supply 
•of  the  inhabitants  of  the  state  of  Misfouri, 
and  injuriously  affect  that  portion  of  the 
l)ed  or  soil  of  the  Mississippi  river  which 
lies  within  its  territory,  entitles  that  state 
to  maintain  a  suit  for  equitable  relief,  in 
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advance  of  any  actual  injury  sustained 
thereby.  In  that  case  it  was  argued  that 
the  draining  by  artificial  means  of  the  sew- 
age of  the  city  of  Chicago  into  the  Missis- 
sippi river  may  or  may  not  become  a  nui- 
sance to  the  whole  state,  cities,  and  towns 
of  Missouri;  that  the  injuries  apprehended 
are  merely  eventual  or  contingent,  and  may, 
in  fact,  never  be  inflicted.  Said  the  court: 
"Can  it  be  gravely  contended  that  there  are 
no  preventive  remedies  by  way  of  injunction 
or  otherwise  against  injuries  not  inflicted 
or  experienced,  but  which  would  appear  to 
be  the  natural  result  of  acts  of  the  defend- 
ant which  he  admits  or  avows  it  to  be  hia 
intention  to  commit?"  The  court,  in  an- 
swering this  question,  cites  a  large  number 
of  cases,  English  and  American,  sustaining 
the  jurisdiction  of  courts  of  equity  to  grant 
such  relief. 

We  think  these  principles  are  applicable 
in  the  present  case.  It  is  charged  in  the 
bill,  ana  such  is  the  proof,  that  it  was  the 
purpose  of  defendants,  in  constructing  this 
sewer,  to  empty  said  discharge  upon  com- 
plainants' lands, — the  privy  excrement  and 
sewage  from  the  water-closeta  of  the  court- 
house. Surely,  complainants  cannot  be 
asked  to  wait  until  the  injury  is  inflicted 
before  invoking  the  aid  of  a  court  of  equity. 
If  the  danger  is  threatened  and  impending, 
a  party  has  a  right  to  a  preventive  remedy. 
In  Miley  ▼.  A'Hearn,  13  Ky.  L.  Rep.  834, 
18  S.  W.  520,  an  injunction  was  asked  to 
prevent  an  adjoining  landowner  from  build- 
ing a  privy  in  close  proximity  to  plaintiff's 
house  and  well.  The  oourt  held,  we. :  It  is 
said  herein  that  '*the  privy  has  never  been 
used,  the  appellee  has  never  vet  suffered  any 
injury,  ana  that,  as  it  is  shown  it  is  p^- 
haps  poasible  to  prevent  leakage  and  the 
emission  of  bad  odors  that  therefore  the  ap- 
pellee cannot  resort  to  the  process  of  in- 
junction. A  party  is  not  required,  however, 
to  wait  until  the  injury  is  inflicted.  The 
object  of  the  writ  is  preventive.  Like 
the  interdict  of  the  Civil  War,  it  wards  off 
the  injury.  It  is  true,  it  cannot  be  called 
into  exercise  unless  the  right  of  the  party 
invoking  it  be  certain,  and  a  necessity  exists 
for  its  aid.  In  other  words,  the  case  must 
be  a  clear  one.  But  this  does  not  mean 
that  there  must  be  an  absolute  certainty 
of  its  need.  If  so,  it  could  rarely  be  in- 
voked. It  is  true,  the  party  cannot  act 
upon  a  mere  fear  or  apprehension,  a  mere 
possibility  or  theoretical  injury,  but,  if  the 
danger  be  probable,  and  threat^ing,  he  may 
invdce  its  aid,  and  need  not'delay  until  the 
injury  is  actually  inflicted."  Lastly,  it  is 
insisted  on  behalf  of  appellants  that  the  lo- 
cation and  construction  of  the  sewer  was 
the  exercise  by  the  county  of  a  governmental 
power,  and  the  discretion  committed  to  it 
cannot  be  controlled  by  the  courts,  unless  a 
clear  abuse  of  its  power  be  shown.  It  is 
true,  as  ar^ed,  that  the  necessity  for  a 
sewer,  its  location  and  general  plan,  are 
matters  which  involve  the  exercise  of  dis- 
cretion, and  ordinarily  l^e  courts  will  not 
interfere.  Horion  v.  Nashville,  4  Lea,  39, 
40  Am.  Rep.  1 ;  Chattanooga  ▼.  Reid,  103 
Tenn.  016,  53  &  W.  937.    But  it  U  weU 
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Mttled  that  a  municijpalitj  or  county,  in  the 
construction  of  a  public  work,  is  not  privi- 
leged to  commit  a  nuisance  to  the  special 
injury  of  the  citizens,  and  for  such  act  is 
liable  as  a  private  individual  in  damages, 
or  it  may  be  restrained  by  the  writ  of  in- 
junction. Chattanooga  y.  Dowling,  101 
Tenn.  345,  47  S.  W.  700,  and  auUiorities 
there  cited ;  A  tlanta  ▼.  Wamock,  91  Qa.  2 10, 
23  L.  R.  A.  301,  note,  18  S.  £.  135.  In  the 
last  case  it  was  held  that  Uie  municipal  gov- 
ernment of  Atlanta,  though  invested  by 
statute  with  plenaiy  power  on  the  subject 
of  streets,  sewers,  etc.,  has  no  right  to  cre- 
ate and  permanently  maintain  a  nuisance 
dan^rous  to  health  and  life,  which  nuinanee 
consists  of  ''manholes"  in  a  sewer  located 
in  a  public  street  contiguous  to  the  dwell- 
ing of  a  citizen,  the  manholes  being  allowed 
to  emit  poii-oiious  gases  in  large  quantities 
through  perforated  covers  plac^  over  them. 

While  we  entertain  these  views  touching 
the  law  governing  this  case,  we  are  never- 
theless of  opinion  that  the  scope  of  the  in- 
junction granted  was  too  broad.  All  that 
complainants  had  a  right  to  demand  was 
that  the  sewage  from  the  courthouse  should 
not  be  emptied  upon  their  land.  But  the 
chancellor  went  so  far  as  to  enjoin  the 
county  from  even  connecting  the  water- 
closets  oi  the  courthouse  with  the  new 
eewer.  If  the  county  should  be  able  to 
change  the  route  of  said  sewer,  and  And  an- 
other outlet,  and  divert  its  channel  from 
complainants'  lands,  it  should  have  the  right 
to  connect  its  water-closets  with  said  sewer, 
and  complainants  could  not  complain. 

It  is  therefore  ordered  by  this  court  that 
■aid  injunction  he  so  modified  as  to  permit 
the  county  to  connect  the  water-closets  and 
urinals  of  the  courthouse  with  said  sewer, 
provided  the  contents  of  said  sewer  are  not 
diflchar^  upon  compTainants'  land«.  With 
this  mod'floation  of  the  injnnction,  the  de- 
cree of  the  chancellor  is  affirmed. 


1»at»a  from  a  faat-frclfrht  Ilae,  Is  not  groand 
for  giving  bim  the  right,  as  against  a  car- 
rier, to  designate  the  route  for  a  through 
shipment  at  through  rates. 

4.  A  mandatory  tnjiinctloa  will  not  bo 
vranted  except  In  extreme  cases  and  when 
courts  at  law  are  unable  to  afford  adequate 
redress,  or  when  the  iDjurles  complained  of 
cannot  be  compensated  In  damages. 

5.  Tlio  enrrler*B  rlaht  to  BOleet  tho 
routo  for  through  shipments  does  not  ex- 
tend to  the  selection  of  Insolvent  lines,  or  un- 
certain or  unreliable  agencies. 

O.  A  declaration  of  poller  mado  b^ 
each  of  nevernl  carriers  at  o  meeting, 
which  Is  simplj  an  expression  of  a  right 
which  the  earners  have  without  such  decla- 
ration, and  which  Is  not  made  for  an  Illegal 
purpose  and  does  not  operate  prejudicially  to 
shippers,  all  hough  It  declares  ihiii  rales  are 
not  to  be  redu^'ed,  does  not  constitute  an  un* 
lawful  combination,  where  the  rates  referred 
to  are  reasonable  rates  which  have  resulted 
from  competition. 

7.  The  provUlona  of  the  antl-trnat  aet 
of  Conicretttt  of  July  2.  l^il>U,  known  as 
the  Sherman  act,  can  be  enforced  onlj  by  the 
couns  and  In  the  manner  provided  by  it,  and 
not  by  the  state  courts  In  the  exercise  of  their 
equitable  Jurisdiction. 

8«  Au  lujunctlun  airalnat  obaerTlnsr  a 
declaration  of  policy  will  not  be  granted 
on  the  ground  that  It  may  be  made  the  baais 
of  Illegal  acts  and  practices  thereafter,  when 
they  are  not  Its  direct  and  necessary  effect. 

O.  A  new  tralHe  aarreement  between  rail- 
road companies,  providing  for  a  proportionate 
division  of  freight  charges,  does  not  consti- 
tute a  partnership. 

(May  27,  1890.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Chancery  Court  for  Shelby  Coun- 
ty in  favor  of  complainants  in  a  suit  to  com- 
pel defendant  to  forward  freight  by  the 
routes  designated  by  complainants.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Msssrs.  W.  A.  Henderson  and  F.  P. 
Poatoa  for  appellant. 

Messrs,  Carroll  A  MoKellar,  for  appel- 
lees: 

Tlie  connecting  companies  not  only  con- 
tracted with  eacii  other  to  unite  in  a  joint 
tariff,  but  they  entered  into  a  copailnerHhip, 
which  they  had  a  right  to  do,  and  thereby 
formed  a  copaitnership  as  common  carriers, 
with  a  joint  freight  rate  from  Memphis  to 
Fall  River.  Massachusetts,  and  with  a 
physical  line  owned  by  themselves,  and  op- 
erated by  the  partnership  between  the  two 
cities  and  other  points.  Thus  they  held 
themselves  out  to  the  public  as  the  servants 
of  the  public,  and  as  common  carriers, 
whose  business  was  commerce  between  the 
states  and  for  the  transportation  of  freight 
from  the  city  of  Memphis  to  Fall  River  and 
other  eastern  points,  and  thereby  under- 
took the  duties  of  public  carriers  between 
the  two  cities  for  the  transportation  of  cot- 
ton uncompressed  in  bales,   for   a   rate   of 

KO'iB.--.As  to  llsbinty  of  carrier  for  Injury  to    '''^?*'*  ^^^.  ^l  Vl*"J"t!^^  «   ^ 
goods  by  changing  route,  see.   In   this  seHes,        Otnetntiatt,  N,  O,  A  T,  P.  if.  Co,  v.  infer' 
Pierce  v.  Sontbem  P.  Cow  (Cal.)  40  L.  R.  A.  850.   9tate  Commerce  Commission,  162  U.  S.  184. 
£6  L.  R.  A.  81 


J.  A.  POST  et  al 

V, 

SOUTHERN  RAILROAD  COMPANY,  Appt. 

(103  Tenn.  184.) 

1.  A  bfll  eharainir  that  the  action  of  a 
railroad    rvnu   due   to   an    aarreement, 

the  terras  of  which  are  unknown  to  the  com- 
plainant, but  whose  tenor  Is  to  restrain  trade 
and  commerce.  Is  broad  enongh  to  let  In  full 
erldonre  as  to  whst  was  done  at  a  meeting 
at  which  the  agreement  was  mnde.  and  what 
policies  were  there  outlined,  and  of  the  divi- 
sion of  traffic.  If  any.  there  made,  and  the 
circumstancps  connected  with  It. 

S.  The  riarht  to  dealarnate  tho  ronte  of 
tlironarh  ahlpmenta  at  through  rates  be- 
longs to  the  carrier,  and  not  to  the  shfpner. 
In  the  attsence  of  sny  sufficient  or  controlling 
reason  to  the  contrary. 

8.  Aa  illearal  adTantagre  to  a  ahlpper 
over  other  ablppers,  by  rwny  of 
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40  Ji.  ed.  035,  5  Inters.  Ck»n.  Rep.  391,  16 
Sup.  Ct,  Rep.  700. 

Carriers  of  goods  are  required  to  follow 
the  instructions  given  by  the  owner  of  the 
property,  whenever  practicable. 

United  States  Eo^,  Co,  v.  K<mntze  Bros. 
8  Wall.  352,  19  L.  ed.  400;  Redf.  Carr.  $  34; 
Hutchinson,  Carr.  $  112. 

A  mandatoi'y  injunction  is  the  remedy 
where  they  refuse  to  so  take. 

Chicago,  B,  d  Q.  R,  Co,  v.  Burlington,  C, 
R,  &  A.  R,  Co,  34  Fed.  481. 

The  duty  was  imposed  upon  the  defend- 
ant by  both  the  statutes  of  Tennessee  and 
the  Interstate  Commerce  Act;  and  while 
neither  the  one  nor  the  other  may  impose  an 
obligation  upon  carriers  to  make  partner- 
ships, yet,  where  carriers  do  make  partner- 
ships, whether  they  are  made  inter  sese  by  a 
stipulation,  the  effect  of  which  is  to  consti- 
tute them  copartners,  or  whether  they  ex- 
ist under  a  designated  trademark  name,  and 
use  the  tracks  and  locomotives  of  railroads 
with  which  they  contract,  their  obligations 
to  the  public  are  such  as  the  law  imposes 
upon  carriers,  no  matter  under  what  desig- 
nation; and  they  must  transport  from  one 
point  to  another  if  the  destination  is  beyond 
the  terminal  of  the  initial  carrier. 

Aleich'ants*  Despatch  Transp,  Co,  ▼.  Block 
Bros,  80  Tenn.  392,  6  S.  W.  881;  Lawson, 
Carr.  §  233;  Hutchinson,  Carr.  $$  70-72; 
Buckland  v.  Adams  Kxp,  Co,  07  Mass.  130, 
93  Am.  Dec.  G8 ;  Bank  of  Kentucky  v.  Adams 
Exp,  Co.  03  U.  S.  181,  23  L.  ed.  875;  Bosco- 
wilz  V.  Adams  Exp,  Co,  93  111.  623,  34  Am. 
Rep.  101;  Christenson  v.  American  Exp,  Co, 
15  Minn.  270,  Gil.  208,  2  Am.  Rep.  122;  Em- 
pire Transp.  Co,  v.  Wamsutta  Oil  Ref,  4 
Min,  Co.  03  Pa.  14,  3  Am.  Rep.  515;  Bost- 
vick  V.  Champion,  11  Wend.  571,  18  Wend. 
175,  31  Am.  Dec.  370;  Browne,  Carr.  $  50. 

Tlie  normal  condition — the  status  quo— 
between  connecting  common  carriers  under 
the  interstate  commerce  law  is  a  continuous 

Sassage  of  freight  backward  and  forward 
etween  them,  which  each  carrier  has  a 
right  to  enjoy  without  interruption,  exactly 
as  riparian  owners  have  a  right  to  the  con- 
tinuous flow  of  the  stream  without  obstruc- 
tion. Since  Lord  Thurlow's  time  the  pre- 
liminary mandatory  injunction  has  been 
used  to  remove  obstructions  and  keep  clear 
the  streniVi. 

Rohivkon  v.  Byron,  1  Bro.  Ch.  588;  Lane 
V.  Ncudigate,  10  Ves.  Jr.  192. 

So,  an  obstruction  to  the  flow  of  inter- 
state freight  must  be  preliminarily  en- 
joined, even  though  it  requires  a  mandatory 
injunction. 

Atty.  a  en,  V.  Mid  Kent  R.  Co.  L.  R.  3  Ch. 
100:  Chicago,  B,  d  Q.  R.  Co.  v,  Burlington, 
C.  R.  d  X,  R.  Co.  34  Fed.  481 ;  Coe  v.  Louis- 
ville d  iV.  R.  Co.  3  Fed.  775;  Chicago  d  A. 
R.  Co.  V,  New  York,  L.  E.  d  W,  R,  Co.  24 
Fed.  510:  Wolverhampton  d  W.  R.  Co.  v. 
London  d  N.  W.  R.  Co.  L.  R.  10  Eq.  433; 
Denver  d  N.  O.  R.  Co.  v.  Atchison,  T.  d  S. 
F.  R.  Co.  15  Fed.  050:  Scofield  v.  Lake  Shore 
d  M.  S.  R.  Co.  43  Ohio  St.  571,  54  Am.  Rpp. 
840,  3  N.  E.  007;  Kerr,  Inj.  Ist  ed.  p.  559; 
Foster,  Fed.  Pr.  Ist  ed.  234;  2  Dan.  Ch.  Pr. 
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5tb  Am.  ed.  1673;  Seton,  Decrees,  4t]i  ed. 
173;  Wellesley  v.  Alomington,  1  Beav.  180; 
Hodson  V.  Coppard,  29  Beav.  4 ;  Mexican  Ore 
Co,  y.  Mexican  Guadalupe  Min,  Co.  47  Fed. 
351. 

Tlie  duty  of  a  carrier  to  obey  the  direc- 
tions of  the  shipper  is  none  the  less  absolute 
where  the  carrier  has  a  partnership  arrange- 
ment or  any  other  sort  of  arrangement, 
than  where  it  has  not. 

Alabama  d  V,  R.  Co,  v.  Bricheito,  72 
Miss.  801,  18  So.  421;  Louisville  d  N.  R, 
Co,  V.  Odil,  96  Tenn.  61,  33  S.  W.  611. 

It  was  the  duty  of  the  appellant  to  make 
such  notations  on  the  bill  of  lading  and  way 
bill  as  would  reasonably  and  properly  carry 
the  freight  of  the  appellees  oy  the  desig- 
nated route  from  the  point  of  shipment  to 
the  point  of  destination. 

Pankey  v.  Richmond  d  D,  R,  Co,  3  Inters. 
Com.  Rep.  33. 

The  New  Orleans  agreement,  or  the  Xew 
Orleans  de\ice,  or  the  New  Orleans  pool,  or 
the  New  Orleans  arrangement,  or  the  New 
Orleans  declaration  of  policy,  or  the  New 
Orleans  individual  voluntary  declaration  of 
policy,  so  far  as  each  of  the  railroad  com- 
panies was  concerned,  and  the  steamboat 
member  of  the  pool,,  was,  as  to  each,  ultra 
vires,  and  this  court,  in  the  interest  of  the 
appellees,  will  enjoin  it. 

2  High,  Inj.  $  1224,  cases  in  notes  1,  2; 
Rogers  Locomotive  d  Maoh,  Works  v.  Erie 
R,  Co.  20  N.  J.  Eq.  379;  Abbott  v.  Johns- 
town,  O,  d  K,  Horse  R,  Co.  80  N.  Y.  28,  36 
Am.  Rep.  572;  Union  P,  R,  Co,  v.  Hall,  91 
U.  S.  343,  23  L.  ed.  428;  Pennsylvania  v. 
Wheeling  d  B,  BHdge  Co,  13  How.  557,  14 
L.  ed.  205. 

The  commerce  of  Memphis  is  fettered, 
the  business  of  the  appellees  continuously 
and  daily  interfered  with,  and  one  of  the 
great  cities  of  the  Mississippi  valley, and  one 
of  the  greatest  cotton  markets  in  the  world, 
so  discriminated  against  as  practically  al- 
most to  deprive  it  of  the  advantages  of  com- 
petition with  the  other  cotton  markets  con- 
tiguous to  the  cotton  territory  of  the  United 
States.  When  the  public  carrier,  whether 
created  by  the  sovereign  as  an  artificial  per- 
son, by  the  grant  of  its  charter,  or  permitted 
to  come  in  the  territory  of  the  sovereign  as 
a  foreign  corporation  or  an  individual  or 
copartnership,  by  \nrtue  of  its  public  char- 
acter, assumes  to  the  public  the  duty  of  re- 
ceiving, transporting,  and  delivering  pas- 
sengers and  freisfht,  the  common-law 
remedy,  where  it  fails  to  perform  such  duty, 
is  the  extraordinary  writ  of  mandflmus,  and 
that,  too,  nt  the  suit  of  the  individual  as  to 
whom  it  refuses  to  perform  the  duty  to  re- 
ceive and  carry  freight. 

People  V.  New  York  C.  d  H.  R.  R.  Co.  28 
Hun,  543;  Abbott  v.  Johnstown,  O.  d  K. 
Horse  R.  Co.  80  N.  Y.  27.  30  Am.  Rep.  572; 
Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23  L. 
ed.  42S;  Railroad  Comrs.  y,  Portland  d  0. 
C,  R.  Co,  03  Me.  269,  18  Am.  Rep.  208. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court : 
This  bill  was  filed  in  the  chancery  court 
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of  Shelby  county  on  February  17, 1899,  by 
John  A.  Poet  &  Co.  and  ten  other  firms  of 
cotton  shippers,  named  in  the  bill,  against 
the  Southern  Railway  Company,  to  compel 
it  by  mandatory  injunction  to  issue  its  bills 
of  lading  for  cotton  tendered  it  by  com  plain- 
ant*'  for  transportation  to  New  England 
points,  with  the  routing  or  lines  of  connect- 
ing carriers  selected  'by  complainants  in- 
serted therein.  The  material  allegations  of 
the  bill  are:  That  on  the  day  named  the 
Southern  Railway  Company,  a  corporation 
under  the  laws  of  Virginia,  was  operating 
its  line  of  railwav  from  Memphis,  Tennessee, 
to  Alexandria,  Virginia,  having  a  "joint 
freight  tarilf  in  connection  with,  among  oth- 
er railroads,  the  Pennsylvania  Railroad  and 
the  New  York,  New  Haven  &  Hartford  Rail- 
road, thus  forming  a  continuous  line  .  .  . 
from  the  city  of  Memphis  to  the  city  of  Fall 
River,  Massachusetts,"  and  that  the  joint 
freight  tariff  provided  for  a  through  rate 
from  Memphis,  and  over  the  lines  named,  on 
uncompressed  cotton,  and  was  certified  to 
conformably  to  the  interstate  commerce  law, 
and  concurrent  over  the  lines  named,  at  the 
prem;rihed  rate  of  50$  cents  per  100  pounds, 
which,  by  agreement  between  the  several  car- 
riers named,  was  to  be  divided  inter  aese. 
That  on  the  17th  of  February,  1899,  the  com- 
plainants tendered  to  defendant  twenty- four 
bales  of  cotton,  marked  "D.  Z.  S.,"  with  the 
following  shipping  directions,  viz.,  via  de- 
fendant's line  to  Alexandria,  thence  via 
Pennsylvania  Railroad  to  Jersey  City,  New 
Jersey,  and  thence  Wff  the  New  York,  New 
Haven,  &  Hartford  Railroad  to  Fall  River, 
Ma$«Rachii8ctts,  its  destination;  and  requests 
ed  that  it  issue  its  usual  bill  of  lading,  with 
the  9aid  touting  inseited.  at  the  said  joint 
tariff  rate  of  50$  cents,  which  defendant  re- 
fused, claiming  itself  the  right  to  say  over 
what  connecting  lines  it  should  be  trans- 
ported. That  the  defendant  and  the  other 
lines  named  had  all  necessary  facilities  for 
carrying  said  cotton,  and  had  no  legal  ex- 
enne  for  refusing  to  accept  it,  and  issue  its 
bill  of  lading  with  the  routing  selected  by 
complainanta  therein.  That  this  refusal 
was  due  to  a  secret  agreement  made  at  New 
Orleans,  the  terms  of  which  arc  unknown  to 
complainants,  the  tenor  of  which  was  to  re- 
strain trade  and  commerce,  and  was  entered 
into  Ijetween  all  the  lines  of  railroad  initial 
at  Memphis,  and  applicable  to  no  other  than 
cotton  shipments  from  Memphis,  and  vio- 
lated the  laws  of  the  United  States — i.  c, 
the  Shennan  anti-trust  act — and  the  stat- 
ute of  Tennessee,  because  it  was  an  illecral 
discrimination  against  Memphis,  and  against 
a  particular  class  of  shipments.  That  com- 
plainants have  been  cotton  shippers  for 
many  years,  buying  for  eastern  mills,  many 
of  whom  require  cotton  to  be  shipped  over 
certain  designated  lines.  Tliat  they  have, 
since  the  alleged  agreement,  repeatedly  ten- 
dered to  defendant  and  other  railroads  at 
Memphis  shipments  of  cotton,  with  routing 
given,  and  demanded  bills  of  lading  there- 
for, which  were  refused  •  and  that  the  con- 
duct of  defendant  has  been  oppressive,  con- 
tinued, and  repeated,  and  has  caused  them 
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irreparable  loss  and  damage.  That  defend- 
ant had,  prior  to  said  agreement,  received 
from  them  cotton  for  eastern  points  with 
such  routing  as  they  selected  inserted  in  the 
bill  of  lading.  The  bill  claims  the  right  on 
the  part  of  the  shipper  to  compel  the  defend- 
ant to  receive,  issue  its  bills  of  lading  for, 
and  transport,  over  such  oonnecting  lines  as 
complainants  may  select,  all  cotton  tendered 
by  tliem.  The  prayer  was  for  the  issuance 
of  a  mandatory  injunction  requiring  defend- 
ant to  receive  the  twenty-four  bales  ten- 
dered, issue  its  bill  of  lading  therefor  with 
shipping  directions  inserted,  and  requiring 
it  to  receive  all  cotton  tendered  by  complain- 
ants in  future  on  their  customary  bill  of 
lading,  and  that  it  be  made  perpetual  on 
final  hearing,  and  for  general  relief.  The 
injunction  as  prayed  issued. 

Defendant  filed  its  demurrer  and  answer 
to  said  bill,  the  demurrer  containing  three 
grounds, — the  first,  that  there  is  no  equity 
in  the  bill;  second,  want  of  jurisdiction  of 
the  subject-matter,  and  that  the  remedy,  if 
any,  was  in  the  circuit  court  of  the  United 
States.  Tlie  third  was  to  the  efTect  that  de- 
fendant company  cannot  }>e  required,  against 
its  consent,  by  the  complainants  herein  or 
the  court,  to  accept  the  routing  given  by 
the  complainants  for  the  transportation  of 
said  freights  as  set  out  in  the  bill,  but  the 
routes  and  agencies  to  be  selected  for  such 
transportation  beyond  Alexandria,  Virginia, 
were  and  are  wholly  within  dcifendant's  con- 
trol,— which  was  overruled  by  th*  court. 
The  answer  of  defendant,  coupled  with  the 
demurrer,  admitted  its  corporate  existence, 
and  ownership  of  the  line  from  Memphis  to 
Alexandria;  that  the  joint  through  freight 
tariff  alleged  in  the  bill  had  been  established, 
and  was  in  force  on  February  17,  having  been 
filed  with  and  approved  by  the  interstate 
commerce  commission,  and  provided  for  a 
joint  tariff  rate  of  50^  cents  per  100  pounds 
on  uncompressed  cotton  from  Memphis  to 
Fall  River,  Massachusetts,  over  the  lines  in- 
dicated; that  it  docs  not  know,  and  cannot 
admit  the  averment,  that  the  other  railroad 
lines  named  in  said  tariff  have  certified  their 
acceptance  of  it  to  the  commission  as  re- 
quired by  law,  and  demands  proof;  that  by 
said  tariff  defendant  and  the  other  lines 
named  agreed  to  a  division  of  the  rate  inter 
sese.  Defendant  alleges  that  by  other  pro- 
visions of  the  same  tarilf  deliveries  of  cot- 
ton could  he  made  by  it  to  the  Pennsylvania 
I^ili-oad  for  delivery  to  Fall  River,  Massar 
chusetts,  under  said  tariff,  and  at  the 
through  rate,  either  at  Hagerstown,  Mary- 
land, over  the  Norfolk  &  Western  Railway, 
or  at  Pinner's  Point,  Virginia,  to  be  used  ha 
the  exigencies  of  the  business  might  require; 
and  that  it  had  the  right  to  select  the  con- 
necting line  over  which  the  same  should  be 
carried.  The  tender  of  the  24  bales  of  cot- 
ton alleged  in  the  bill  is  admitted,  as  is  de- 
fendant's refusal  to  receive  it  and  issue  its 
bills  of  lading  under  the  conditions  demand- 
ed by  complainants;  but  defendant  says  that 
at  the  time  of  this  refusal  to  allow  complain- 
ants to  route  said  cotton  throujrh  to  des- 
tination it  was  ready,  willing,  and  offered  to 
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receive  said  twenty-four  bales*  and  any  oth- 
er cotton  that  might  be  otfered,  and  safely 
«nd  promptly  carry  it  to  Alexandria,  Vir- 
ginia* and  deliver  it  to  any  person  or  carrier 
the  shipper  might  name,  issuing,  however, 
only  its  local  bill  of  lading,  and  charging 
local  freight  rates  on  such  shipments,  recog- 
nizing, as  it  always  haa,  the  shipper's  right 
to  send  any  freight  to  any  point  on  ita  line, 
and  have  it  delivered  as  the  shipper  might 
elect,  but  denying  that  in  cases  where 
freight  was  to  be  shipped  to  a  point  beyond 
iU  own  line  it  could  be  compelled  at  all  to 
issue  its  through  bill  of  lading  therefor,  ex- 
cept at  its  option,  and  subject  to  such  rea- 
sonable conditions  as  it  might  impose;  that 
the  rato  shown  in  tariff  of  60^  cents  is  much 
•lower  than  the  combined  local  rates  on  each 
line  would  be,  and  these  reduced  rates  can 
only  be  given  by  arrangements  with  tlie  sev- 
eral carriers  composing  the  through  line, 
and  cannot  be  made  for  any  length  of  time, 
but  are  continually  changing  U>  meet  the 
necessities  of  the  business.  The  defendant 
gives  many  reasons  why  it  should  be  allowed 
to  route  freight,  viz.,  solvency  of  connec- 
tions; ability  to  handle  freight  promptly; 
willingness  and  ability  to  settle  claims  Arrow- 
ing out  of  shipments  promptly;  selection  of 
lines  with  a  view  of  having  them  return  de- 
fendant's cars  from  the  east  loaded,  or  reci- 
f^rocity  in  business  relations;  a  particular 
ine  may  at  any  time  become  disabled  or 
congested,  so  as  to  be  unable  to  move  freight 
promptly;  defendant  may  be  required  to 
send  its  cars  over  lines  which  will  not  return 
them,  or  pay  miVage,  or  return  any  Nisinefla 
on  them,  while  the  line  selected  by  uefendant 
may  do  all  this,  and  it  should  be  left  free 
to  make  its  own  selections  and  arramre- 
ments.  The  reiuaal  to  receive  the  twenty- 
four  bales  of  cotton  upon  the  distinct 
ground  that  the  shipper  did  not  have  the 
right  to  select,  and  defendant  could  not  be 
compelled,  on  through  shipments  beyond  its 
line,  to  issue  through  bills  of  lading  over  the 
connecting  carriers,  is  admitted.  Defend- 
ant dcniee'that  it  has  done  anything  not  au- 
thorized by  law,  or  that  it  has  violated  snv 
law;  denies  that  there  was  any  agreement 
at  New  Orleans  touching  the  routing  of  cot- 
ton, or  that,  if  there  had  been,  it  violated 
any  law,  state  or  national ;  denies  that  it  hus 
been  guilty  of  discrimination  against  com- 
plainants, or  Memphis  as  a  market,  or  cot- 
ton as  a  product,  or  that  it  has  ever  permit- 
ted shippers  to  route  cotton  at  Memphis  or 
elsewhere.  The  averments  of  the  bill  in  re- 
gard to  repeated  tenders  of  cotton  by,  irre- 
parable loss  and  damage  to,  and  discrimino/- 
tioiM  against  complainants  are  denied.  In 
short,  ail  the  material  averments  are  put  in 
issue,  and  dcffendant  inftists  that  under  the 
law  it  has  the  right  to  refuse  to  receive  cot- 
ton, or  anything  else,  and  to  refufle  to  issue 
its  through  bill  of  lading  therefor  beyond  its 
own  line,  unless  it  may  select  the  agencies  by 
which  it  will  be  carried. 

Considerable  proof  was  taken  In  the  cai<e. 
and  on  final  hearing  the  court  bf^low  decreed 
"that  the  complainanta  are  entitled  to  have 
their  cotton  accepted  and  received  by  the  de- 
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fendant,  and  transported  orer  its  lines  nod 

over  the  connecting  lines  of  defendant,  at 
designated  in  the  bill  herein,  to  Alexandria, 
Virginia,  and  thence  over  the  Pennsylvania 
Railroad  to  Jersey  City,  and  thence  over  the 
New  York,  New  Haven,  &  Hartford  RailroAd 
to  destination,  as  complainants  may  so  dea^ 
ignate  their  cotton  to  be  shipped,  where  the 
defendant  has  through  tariff  arrangements 
with  such  designated  connections,  and  com- 
plainants tendering  the  published  through 
tariff  rate,  and  demanding  the  usual  and 
customary  bill  of  lading  therefor;"  and  held 
further  "that  the  provisional  mandatory  in- 
juction  heretofore  issued  in  this  cause,  r^ 
quiring  the  defendant  to  acce|)t  and  trans- 
port complainants'  cotton  upon  the  condi- 
tions and  considerations  hereinbefore  men- 
tioned, be  made  perpetual," — from  which  d^ 
fendant  prayed  and  perfected  an  appeal  to 
this  court,  and  now  makes  tlie  foPowing  as- 
signments of  error:  "First  The  court 
erred  in  overruling  the  third  ground  of  de- 
murrer filed  by  defendant,  to  the  effect  that 
it  could  not  be  compelled  to  accept  the  rout- 
ing given  by  complainants  for  the  transiior- 
tation  of  cotton  as  claimed  by  them,  but  that 
the  routes  and  ai;encies  to  be  selected  for  the 
transportation  thereof  beyond  its  own  lines 
was  and  is  a  matter  whoMy  within  the  con- 
trol of  demurrant.  Second.  The  court  erred 
in  decreeing  that  the  complainants  were  enti- 
tled to  have  their  cotton  accepted  and  re- 
ceived bv  the  defendant,  and  tran«sported 
over  its  lines  and  over  the  connectinsr  lines 
of  defendant,  as  designated  in  the  bill,  to 
Alexandria,  Virginia,  and  thence  over  the 
Pennsylvania  Railroad  to  Jersey  City,  and 
thence  over  the  New  York.  New  Haven,  k 
Hartford  Railroad  to  destination,  with  the 
routing  to  be  selected  by  the  complainants 
inserted  in  the  bill  of  lading  issued  therefor, 
and  to  have  issued  to  them  the  customary 
hill  Of  lading  therefo'.  Third.  The  court 
should  have  held,  and  erred  In  refusing  to 
hold,  that  the  defendant  railway  company 
had  the  legal  right,  where  cotton  destined  for 
shipment  to  points  beyond  its  own  line  was 
tendered  to  it  for  transportation,  to  select 
and  name,  and  transport  the  same  over,  such 
connecting  lines  beyond  its  own  line  as  it 
might  select  and  choose  to  use.  Fourth. 
The  court  erred  in  adjudging  and  decreeing 
that  the  provisional  mandatory  injunction 
preliminarily  granted  in  this  cause,  requir- 
ing tlie  defendant  to  accept  and  transport 
cotton  tendere<l  it  by  complainants  over  such 
connecting  lines  as  they  might  choose  to  se- 
lect, be  made  peipetual.  Fifth.  Tlie  court 
!>hou1d  have  heM,  and  erred  in  refusing  to 
lioM.  that  complainants  were  entitled  to  no 
relief,  and  in  refusing  to  dismiss  their  b'll 
herein.  Sixth.  The  court  erred  in  admit- 
tit^  in  evidence  the  following  questions  and 
answers  pro(>oumled  by  complainants'  conn-, 
sel  to  Frank  Anrlen«on,  to  wit,  the  questions 
designated  in  the  bill  of  exceptions  touching 
the  physical  divirtion  of  cotton  or  *he  appor- 
tionment of  it  between  the  several  carriers 
at  Memphis  and  in  admitting  in  evidence 
the  announcement  or  resolution  fi'ed  as  Ex- 
hibit No.  10  to  Anderson's  deposition,  shoif* 
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inif  rach  physical  diyislon  or  apportionmeiit 
of  cotton  Bhipped  out  of  Memphis,  and  in 
admitting  in  evidence  the  teaUmony  of  B. 
Q.  Bargent  and  J.  l/L  Gulp,  and  OBpecially 
the  supplement  to  Exhibit  B  to  the  deposi- 
tion of  «l.  M.  Gulp,  being  the  announcement 
of  the  percentasres  to  which  each  road  would 
limit  .it«  carriage  caoaeity.  Seventh.  The 
court  erred  in  declining  to  compel  the  wit- 
nesa  H.  B.  Deming  to  answer  the  question 
propounded  to  him  touching  the  fact  as  to 
whether  or  not  he  or  his  firm  had,  prior  to 
the  20th  of  December,  1898,  received  or  ac- 
cepted from  the  Star  Union,  or  any  other 
fast  freight  line  out  of  Memphis,  rebates  or 
concessions  from  the  regular  cotton  rate  in 
force.  The  court  erred  in  refusing  to  com- 
pel the  witness  G.  G.  Gowan  to  answer  the 
question  propounded  to  him  as  to  whether 
or  not  he  or  his  firm  received  or  accepted 
from  the  Star  Union  Line,  or  any  other  fast 
freight  line  out  of  Memnhis,  prior  to  the 
20th  of  December,  1808,  rebates  or  conces- 
sions from  the  regular  established  cotton 
rate  in  force.  Eighth.  The  court  should 
have  held  that,  the  subject-matter  hereof 
being  interstate  commerce,  under  art.  1,  $ 
8,  f  3.  of  the  United  States  Gonstitution, 
the  state  court  had  no  jurisdiction,  and  erred 
in  overruling  the  second  ground  of  demur- 
rer. Ninth.  The  court  erred  in  refusing  to 
hold  that  under  the  provisions  of  the  'act  of 
Gon<rreP8  passed  February  4,  1887,  and 
amendments  thereto,  regulating  interstate 
eonimerce,  the  defendant  could  not  be  com- 
pelled to  issue  bills  of  lading  for  goods  to 
he  transported  beyond  its  own  line  over  con- 
necting lines  of  carriers  selected  by  the  ship- 
Ser.  Tenth.  The  court  erred  in  refusing  to 
old  that  the  New  Orleans  announcement  of 
Decern l>er  20,  1808,  was  not. violative  of  the 
provisions  of  the  act  of  Gonfpress  passed  July 
2,  ISOO,  known  as  the  'anti-trust  act,'  or  of 
the  provisions  of  the  act  of  Gongress  to  reg- 
ulate interstate  commerce,  passed  February 
4,  1887.  Eleventh.  The  court  erred  in  re- 
fusing to  hold  that  complainants  herein 
could  not  maintain  the  bill  for  an  alleged 
violation  of  the  anti-trust  act,  passed  by 
Gongress  July  2,  1800,  the  United  States 
being  the  only  party  authorized  to  nuuntain 
such  bill." 

Before  proceeding  to  coif^ider  the  question 
of  law  involved,  we  think  it  necessary  to 
pa«s  upon  several  questions  of  fact  as  to 
which  there  is  more  or  less  of  difference  be- 
tween the  oarties.  It  is  insisted  that  the 
refusal  to  allow  shippers  to  select  their  own 
routes  applied  only  to  the  Memphis  market, 
— to  shipments  of  cotton;  that  it  i^-as  first 
put  in  force  after  December  20,  1808;  that 
repeated  attempts  were  made  after  that  time 
to  make  shipments  over  routes  designated  by 
shippers,  and  refused;  that  irreparable  loss 
and  damage  resulted  to  shippers;  that  this 
action  was  taken  in  pursuance  of  the  agree- 
ment made  on  December  20,  1808,  at  New 
Orleans,  to  that  effect,  and  that  such  agree- 
ment was  illegal,  and  in  violation  of  the 
laws  of  the  state  and  the  United  States,  and 
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Law."  It  appears  that  prominent  represen- 
tatives of  all  the  leading  lines  of  railroad 
entering  Memphis  and  of  one  packet  line  at- 
tended this  meeting  at  New  Orleans,  which 
was  formally  held  with  a  chairman  and  seo- 
retary.  It  is  said,  on  one  hand,  that  a  bind- 
ing contract  was  entered  into  between  the 
several  parties  to  do  several  things  and  pur- 
sue certain  policies;  while,  on  the  other 
band,  it  is  said  there  was  no  binding  con- 
tract that  could  be  legally  enforced  entered 
intOv  hut  that  the  several  individuals,  for 
their  companies,  each  outlined  the  course  his 
company  would  pursue.  The  following  min- 
utes of  the  proceedings  are  put  in  evidence: 

The  Southern  Railway  Gompany  announ- 
ces effective  January  1,  1890:  First  That 
Frank  Anderson  is  designated  the  individual 
agent  of  this  line  for  the  purnose  of  announ- 
cing its  rates  on  export  cotton  traffic  out  of 
Memphis.  Second.  That  this  line  announ- 
ces for  itself  that  it  will  not  cut  unlawfully, 
or  secretly  reduce  by  any.  manipulation,  the 
rates  on  cotton  from  Memphis  to  foreign 
points,  adjusted  for  it  from  day  to  day  bv 
its  appointed  agent.  Third.  "Diat  it  will 
furnish  daily  to  its  appointed  agent  the  low- 
est ocean  rates  from  the  various  ports 
reached  by  it  to  foreign  ports.  Fourth. 
That  it  will  not  cut  unlawfully,  or  secretly 
reduce  in  any  way  whatever,  its  published 
tariff  rates  on  cotton  from  Memphis  des- 
tined to  points  within  the  United  States  and 
Ganada.  Fifth.  That,  to  preserve  the  integ- 
rity of  its  published  tariff^  rates,  it  will  con- 
trol the  routing  of  its  cotton  and  issue  its 
own  bills  of  lading  for  all  cotton  forwarded 
over  its  rocui;  that  such  bills  of  lading  will 
not  specify  routing  ina  any  fast  freight  line 
nor  routing  via  any  connecting  roads  except 
to  specify  such  terminal  railroad  deliveries 
as  may  be  designated  by  shippers;  that  in 
the  distribution  of  its  cotton  among  its  con- 
necting lines  it  will  have  at  all  times  due  re- 
gard for  the  strict  maintenance  of  its  rates 
through  to  destination;  that  it  will  give  ten 
days'  notice  in  advance  of  any  change  in  its 
policy.  Representatives  of  the  Illinois  Gen- 
tral,  Yazoo  &  Mississippi  Valley,  Nashville, 
Ghattanooga  &  St.  Louis,  Kansas  Gity,  Mem- 
phis ft  Birmingham,  Kansas  Gity,  Ft  Scott 
&  Memphis,  Louisville  &  Nashville  Rail- 
roads, and  Memphis  &  Gincinnati  Packet 
Gompany,  made  same  announcement  for 
their  r^pective  lines,  and  upon  December 
23,  Mr.  G.  6.  Warner,  vice  president  of  the 
Missouri  Pacific  Railroad,  made  same  an- 
nouncement for  his  road,  after  which  the 
following  was  adopted:  "That  the  declara- 
tion with  respect  to  maintenance  of  rates,  the 
issuing  by  initial  lines  of  their  own  bills  of 
lading  for  cotton  shipped  from  Memphis,  be- 
come effective  at  once:  provided,  however, 
that  the  initial  lines  and  fast  freight  lines 
will  be  allowed  until  the  night  of  December 
31  to  get  forward  such  cotton  for  which  they 
have  issued  thedr  bills  of  lading  up  to  and 
including  December  20,  1890.  That  initial 
lines  and  fast  freight  lines  be  required  by 
Secretary  Anderson  to  furnish  him  at  once 
a  statement  showing  the  number  of  bales, 
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marks,  etc.,  of  all  ootton  for  which  they 
have  issued  bills  of  lading  up  to  and  includ- 
ing December  20,  1898." 
Meeting  adjourned. 

H.  F.  Smith,  Chairman. 

Frank  Anderson,  Secretary. 

Supplement  to  the  proceedings  of  a,  con- 
ference of  the  executive  officers  of  the  Mem- 
phis initial  lines,  held  at  New  Orleans  De- 
camber  20,  1898: 

Representative  of  the  Southern 
Railway  announced  Ihat  his 
road  would  limit  its  carrying 
of  cotton  from  and  passing 
through  Memphis  from  Sep- 
tember 1,  1898.  to  August  31, 
1899,  to 13.42  per  cent. 

Representatives  of  the  Illinois 
Central  and  Yazoo  &  Missis- 
sippi Valley  Railroads  an- 
nounced that  their  roads 
would  limit  their  carrying  to.    42.78  per  cent. 

Representative  of  the  Louisville 
&  Na»hvllle  Uailroad  an- 
nounced that  his  road  would 
limit  its  carrylne-  to 13.42  per  cent. 

Representative  of  the  Nashville, 
Chattanooga,  &  St.  Louis 
Railroad  announced  that  his 
road  would  limit  its  carrying 
to 7.96  per  cent. 

Representative  of  the  Memphis 
&  Cincinnati  Packet  Company 
Announced  that  his  line  would 
limit  Its  carrying  to 6.50  per  cent. 

100.00  per  cent. 

It  was  understood  that  Illinois  shipments 
on  through  waybills  for  Yazoo  &  Mississippi 
VaJley  stations  will  not  be  included  in  the 
percentage  announced  by  the  Illinois  Central 
anc  Yazoo  &  Mississippi  Valley  Railroads. 

H.  F.  Smith,  Chairman. 

Frank  Anderson,  Secretary. 

All  evidence  in  regard  to  the  physical  divi- 
sion of  cotton  or  the  apportionment  of  it  be- 
tween the  several  carriers  at  Memphis  was 
objected  to,  and  introduced  over  the  objec- 
tion of  defendant,  and  this  action  of  the 
coui-t  forms  the  basis  of  the  sixth  assignment 
of  error.  The  grounds  of  objection  are  that 
the  matter  was  irrelevant  and  incompetent, 
and  that  there  was  no  issue  tendered  by  tlie 
pleadings  touching  the  physical  apportion- 
ment of  the  cotton  at  Memphis.  The  parties 
have  treated  the  real  questions  involved  in 
this  case  to  be:  First,  whether  the  shipper 
or  the  carrier  has  the  right  to  designate  the 
rout<e  of  through  shipments  at  reduced 
through  rates;  second,  whether  the  declara- 
tion of  policy  made  at  New  Orleans  was  an 
illegal  transaction,  and  whether  the  physical 
division  of  cotton  shipments  made  in  pursu- 
ance of  that  agreement  was  or  was  not  ille- 
gal, and  whether  this  court  has  power  to 
enjoin  enforcement  of  such  policy.  We  are 
of  opinion  that  the  charge  in  the  bill  that 
the  action  of  the  railrosul  was  due  to  the 
agreement  at  New  Orleans,  the  terms  of 
which  are  unknown  to  complainants,  but 
whose  tenor  was  to  restrain  trade  and  com- 
merce, and  in  violation  of  the  laws  of  the 
states  and  the  United  States,  was  broad 
enough  to  let  in  full  evidence  aa  to  what  was 
done  at  that  meeting,  and  what  policies  were 
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outlined,  and  what  division,  if  any,  was 
made  of  the  traffic  at  that  place,  and  the 
terms  of  that  division,  and  the  circumstan- 
ces connecteu  with  it;  but  the  extent  of  re- 
lief granted  upon  these  matters  must  be  gov- 
erned, as  in  all  other  cases,  by  the  pleadings 
and  scope  of  the  bin,  and  the  jurisdiction  of 
the  court,  which  will  be  hereafter  consid- 
ered. It  is  sufficient  to  say  that  we  do  not 
find  from  the  record  that  the  proceedings 
took  the  shape  of  an  actual  contract  capable 
of  legal  enforcement  by  either  party,  but  it 
was  a  simultaneous  declaration  of  the  same 
policy,  which  had  already  been  practised  bv 
each 'company,  and  this  declaration  by  each 
was  made  in  view  and  in  consideration  of 
the  fact  that  rates  had  already  been  fixed  by 
the  keenest  competition;  that  the  declara- 
tion was  made  solely  wih  reference  to  cotton 
in  the  Memphis  market;  and  that  concert  of 
action  upon  this  idea  of  maintaining  the 
ri&rht  to  route  cotton  was  first  declared  at 
the  time  and  atter  this  meeting  and  declara- 
tion. But  we  do  not  find  Uiat  re])eated  ef- 
forts were  made  after  that  time  to  make 
shipments  contrary  to  this  line  of  policy, 
nor,  as  a  matter  of  fact,  that  the  complain- 
ants suffered  an^  irreparable  loss  from  a  de- 
nial of  their  right  to  name  the  shipping 
route  for  their  cotton,  nor,  indeed,  is  any  ac- 
tual loss  shown,  and  the  case  presented  is 
simply  a  test  case,  and  so  intended,  and  the 
question  resolves  itself  into  the  legality  of 
the  concerted  action  under  the  law,  and  the 
effect  that  such  action,  if  illegal,  may  be  pre- 
sumed to  have  on  the  interest  of  the  ship- 
pers. 

Upon  the  abstract  question  as  to  whether 
the  initial  railroad  company  or  the  shipper 
has  the  right  to  designate  the  route  of 
through  shipments  at  through  rates  lower 
than  local  rates,  while  there  is  some  confiict 
of  authority,  we  think  the  weight  of  it,  as 
well  as  the  reasons,  are  in  favor  of  the  right 
of  the  railroad  compcuiy  to  make  the  desig- 
nation, and  enforce  it,  when  there  are  sever- 
al lines  equally  prompt  and  reliable  offered 
the  shipper.  It  is  virtually  conceded  that  a 
railroad  company  cannot  be  required,  as  a 
legal  obligation,  to  carry  freights  beyond  it^ 
own  terminal  points,  and  this  is  in  accord 
with  the  great  weight,  if  not  universal  hold- 
ing, of  the  cases.  Express  Cases,  117  U.  S. 
1,  29,  sub  worn.  Memphis  d  L.  R.  R.  Co.  v. 
Southern  Exp,  Co,  29  L.  ed.  791,  803,  6  Sup. 
Ct.  Rep.  542,  G28;  Coles  v.  Central  R,  d  Bkg, 
Co.  86  Ga,  251,  12  S.  E.  749;  Myrick  v. 
Michigan  C,  R.  Co.  107  U.  S.  102,  27  L.  ed. 
32.5,  1  Sup.  Ct  Rep.  425;  Hunter  v.  South- 
ern F.  R,  Co,  70  Tex.  195,  13  S.  W.  190: 
Bird  V.  Southern  R.  Co.  99  Tenn.  719,  42  S. 
W.  451 ;  Mercfuints*  Despatch  Transp.  Co, 
V.  Hloch  Bros.  86  Tenn.  415,  6  S.  W.  881; 
Elliott,  Railroads,  §  1432;  Little  Rock  d  J/. 
R.  Co,  V.  St.  Louis,  I.  M.  d  8.  R,  Co.  2  In- 
ters. Com.  Rep.  763,  41  Fed.  563;  St.  Louis 
Drayagc  Co.  v.  Louisville  d  N.  R.  Co.  5  In- 
ters. Com.  Rep.  137,  65  Fed.  41.  This  be- 
ing both  conccMled  and  established,  we  think 
it  must,  upon  authority  and  reason,  follow 
that,  if  a  railroad  company  does  undertake 
to  carry  beyond  its  own  terminus,  it  may 
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limit  its  liatyilitj  to  its  own  Una  {Bird  y. 
Southern  R,  Co.  99  Tenn.  719,  42  S.  W.  451, 
and  cases  cited ) ,  and  it  may  determine  what 
agencies  it  will  select  to  make  such  further 
carriage,  llie  Supreme  Court  of  the  United 
States  in  the  case  of  Atchison,  T.  d  8.  F,  It, 
Co.  V.  DiMver  d  N.  0,  R,  Co.  110  U.  S.  680, 
28  U  ed.  296,  4  Sup.  Ct  Rep.  191,  says: 
"At  common  law  a  carrier  is  not  bound  to 
carry  except  on  his  own  line,  and  we  think 
it  quite  clear  that,  if  he  contracts  to  go  be- 
yond, he  may,  in  the  absence  of  statutory 
regulations  to  the  contrary,  determine  for 
hiinse'lf  what  agencies  he  will  employ.  His 
contract  is  equivalent  to  an  extensicm  of  his 
line  for  the  purposes  of  the  contract,  and,  if 
he  holds  himself  out  as  a  carrier  beyond  the 
line,  so  that  he  may  be  required  to  carry  in 
that  way,  ...  he  may  nevertheless  con- 
fine himself  to  the  particular  route  he  choos- 
es to  use.  Ue  puts  himself  in  no  worse  posi- 
tion by  extending  his  route  with  the  help  of 
others  than  he  would  occupy  if  the  means  of 
transportation  employed  were  all  his  own. 
He  certainly  may  select  his  own  agencies 
and  his  own  associates  for  doing  his  own 
work."  This  language  is  cited  and  applied 
by  the  United  States  circuit  court  of  appeals, 
fifth  circuit,  in  the  case  of  Gulf,  C.  d  8.  F.  R. 
Co.  V.  ^iami  8.  8.  Co.  30  C.  C.  A.  151,  62  U. 
S.  App.  752,  80  Fed.  416;  the  court  saying: 
"We  listened  attentively  and  with  interest 
to  the  able  oral  argument  of  counsel  who  ap- 
peared for  the  appellee,  and  we  have  dili- 
gently examined  the  printed  brief  which 
they  submitted  and  the  numerous  authori- 
ties cited  thereon,  but  we  do  not  find  in  all 
that  they  have  advanced,  or  in  any  of  the  au- 
thorities we  have  examined,  anything  to 
weaken  the  force  of  the  above  suggestions, 
and  uie  authority  on  which  the  such  sugges- 
tions rest"  In  the  case  of  Little  Rock  d  M. 
R.  Co.  y.  8t.  Louis,  I.  M.  d  8.  R.  Co.  2  Inters. 
Com.  Rep.  703,  41  Fed.  503,  Caldwell,  J., 
says:  "At  common  law  a  carrier  is  not 
bound  to  carry  except  on  his  own  line,  and 
we  think  it  quite  clear  that^  if  he  contracts 
to  go  beyond,  he  may,  in  the  absence  of  stat- 
utory regulations,  .  .  .  determine  for 
himself  what  agencies  he  will  employ;"  cit- 
ing in  support  of  the  opinion  Atchison,  T.  d 
8.  F.  R.  Co.  v.  Denver  d  N.  O.  R.  Co.  110  U. 
3.  667,  28  L.  ed.  291,  4  Sup.  Ct.  Rep.  185. 
And  in  the  case  of  St.  Louis  Drayage  Co.  v. 
Louisville  d  N.  R.  Co.  5  Inters.  Com.  Rep. 
137,  0.5  Fed.  41,  the  language  of  the  court  in 
the  110  U.  S.,  28  L.  ed.,  and  4  Sup.  Ct.  Rep. 
caso  is  quoted  and  approved.  In  both  of 
these  cases,  as  well  as  in  the  case  of  Little 
Rock  d  M.  R.  Co.  V.  8t.  Louis,  f.  M.  d  8.  R. 
Co.  4  Inters.  Com.  Rep.  637,  59  Fed.  400,  the 
principle  is  clearly  established  that  the  mat- 
ter of  through  tariffs  and  through  arrange^ 
ments  made  by  one  railroad  company  with 
other  cannier s  is  wholly  within  the  discre- 
tion of  the  first  carrier,  and  that  a  court  of 
equity  has  no  power  to  compel  one  carrier 
to  make  these  arrangements  with  another, 
or  to  require  one  carrier  to  accept  through 
.freights  or  passengers  tendered  by  another. 
It  is  insisted  that  this  principle  is  control- 
ling of  the  case  at  bar,  because,  ii  the  initial 
55LlR.  A. 


carrier  has  the  right  to  make  these  arrange- 
ments and  connections  with  other  lines,  ha 
has  the  right  at  any  moment  to  discontinue 
them,  and  the  mandatory  injunction  issued 
in  the  case  seeks  to  compel  the  defendant 
company  to  keep  up  these  arrangements, 
whether  they  prove  satisfactory  or  not.  In 
the  case  of  Bird  y.  Southern  R.  Co.  00  Tenn. 
710,  722,  42  S.  W.  452,  the  court,  speaking 
through  Justice.  Caldwell,  thus  announces 
the  proposition:  "The  first  carrier  had  the 
legal  right,  at  its  election,  to  undertake  the 
transportation  of  the  goods  to  the  terminus 
of  its  own  line  merely,  or  to  their  ultimata 
destination.  It  was  under  no  legal  obliga- 
tion, in  the  first  instance,  to  transport  them 
beyond  the  end  of  its  own  line;  and  for  that 
reaj^n  it  was  authorized  in  law,  when  con- 
tracting for  through  transportation,  to  lim- 
it its  liability  by  the  clause  mentioned." 
Merchants^  Despatch  Transp.  Co.  v.  Block 
Bros.  86  Tenn.  415,  6  8.  W.  881 ;  East  Ten^ 
nessee,  V.  d  G.  R.  Co.  y.  Brumlcy,  5  Lea, 
401 ;  D'dlnrd  y.  Louisville  d  N.  R.  Co.  2  Lea, 
288;  Western  O.  Teleg.  Co.  y.  Munford,  87 
Tenn.  190,  2  L.  R.  A.  601, 10  S.  W.  318;  Law- 
son,  Carr.  S  236;  Schouler,  Bailments,  9 
603:  2  Am.  &  £ng.  Knc.  I^aw,  pp.866,  867; 
Rorer,  Railroads,  p.  1222;  Lolspeich  y. 
Central  R.  d  Bkg.  Co.  73  Ala.  306.  Mr.  El- 
liott, in  his  latest  work  on  Railroads,  lays 
down  the  general  doctrine  as  follows  (vol. 
4,  I  1432) :  "As  a  general  rule,  no  carrier 
is  bound  by  law  to  accept  and  carry  goods 
beyond  the  terminus  of  its  own  line.  In  the 
absence  of  any  agreement,  either  express  or 
clearly  implied,  for  transportation  beyond 
its  own  line,  the  common-law  duty  of  an  in- 
dependent carrier  is  performed  by  safely 
transporting  the  goods  over  its  own  line,  and 
delivering  them  to  the  consignee  or  connect- 
ing carrier,  as  the  case  may  be."  It  has 
been  uniformly  held  that  the  courts  cannot 
compel  a  railroad  company  to  enter  into 
through  traffic  arrangements  with  other  lines 
of  railroad,  it  being  a  matter  wholly  within 
its  discretion,  and  for  its  sole  determination. 
Little  Rock  d  At.  R.  Co.  v.  St.  Louis,  I.  M.  d 
8.  R.  Co.  2  Inters.  Com.  Rep.  703,  41  Fed. 
563;  St.  Louis  Drayage  Co.  y.  Louisville  d 
N.  R.  Co.  5  Inters.  Com.  Rep.  137,  65  Fed. 
41.  If  this  be  true,  and  a  carrier  can  refuse 
to  make  such  through  arrangements,  certain- 
ly it  can  refuse  to  use  them  after  being 
made,  if  for  sufficient  reasons  it  does  not  de- 
sire to  do  so.  I^e  case  of  Bird  y.  Southern 
R.  Co.  90  Tenn.  722,  42  S.  W.  451,  recognizes 
the  right  of  the  carrier  to  refuse  to  carry  be- 
yond its  own  line,  or,  if  doing  so,  to  limit  its 
liability.  If  it  can  impose  the  condition  of 
limited  liability,  it  certainly  can  refuse  to 
carry,  if  the  privilege  of  selecting  its  connect- 
ing arrcncies  is  not  given  to  it.  In  the  110 
U.  S.,  28  L.  ed.,  and  4  Sup.  Ct.  Rep.  case,  cited 
above,  the  rule  is  stated  that,  in  the  absence 
of  statutory  regulations,  the  carrier  may  se- 
lect the  agency  it  chooses  to  use.  See  also 
PuUnian's  }*alace  Car  Co.  y.  Missouri  P.  R. 
Co.  115  U.  S.  587,  29  L.  ed.  499,  6  Sup.  Ct. 
Rep.  104;  Chicago  d  A.  R.  Co.  v.  Pennsylva^ 
nia  R.  Co.  1  Inters.  Com.  Rep.  137;  Ker^ 
tuckv  d  I.  Bridge  Co,  y.  Louisville  d  N.  R, 
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Co.  2  L.  R.  A.  280,  2  Inters.  Oom.  Rep.  861, 
87  Fed.  607 ;  Vhioago  d  N.  W.  R.  Co.  y.  0«- 
lorne,  4  Inters.  Com.  Rep.  267,  3  C  C.  A. 
847,  10  U.  8.  App.  430,  62  Fed.  015;  lAitle 
Rock  d  i/.  R.  Co.  Y.  8t.  Louis  8.  W.  R.  Co. 
26  L.  R.  A.  192,  4  Inters.  Oom.  Rep.  864,  11 
C.  C.  A.  417,  27  U.  8.  App.  380,  63  Fed.  776; 
8t,  LouU  Dtayage  Co.  y.  Louisville  d  N.'  R. 
Co.  6  Inters.  Com.  Rep.  137,  66  Fed.  30;  De- 
troit, O.  H.  d  M.  R.  Co.  Y.. Interstate  Com- 
tneroe  Commission,  21  C.  C.  A.  103,  43  U.  8. 
App.  308,  74  Fed.  838;  Mattingly  v.  Pernio 
sylvania  Co.  2  Inters.  Com.  Rep.  800.  The 
reasons  why  carriers  should  have  this 
right  to  designate  routes  are  forcibly  stated 
by  the  witness  Culp,  who,  it  is  shown,  hss 
an  experience  of  twenty^ight  years  in  the 
trafTic  depiu-tments  of  railroads.  He  says: 
"Satisfactory  arrangements  necessary  to  be 
made  with  all  parts  of  the  line  for  operation 
of  through  rates  include  proportions  to  be 
allowed  each  carrier;  the  ability  of  the  con- 
necting; lines  to  transport  the  traffic  with 
the  utmost  speed;  tiie  solvency  of  different 
parts  of  the  line;  their  willingness  to  and 
ability  to  promptly  settle  claims,  either  for 
loss  to  property,  overcharge  in  rates,  or  loss 
of  ears  or  other  property  of  the  company; 
reciprocity  on  the  part  of  the  connecting 
lines  in  delivering  freights  to  the  defendant 
for  transportation  over  its  line  in  return  for 
freights  delivered  to  such  connecting  lines 
by  it;  participation  in  salaries  and  expenses 
of  agencies  established  for  procurement  of 
traffic;  compliance  with  the  law,  state  and 
national,  with  respect  to  rates  applying  to 
traffic  over  such  other  lines;  friendly  co-op- 
eration of  connecting  lines,  and  perform- 
ances of  the  duty  so  as  to  satisfy  patrons, 
and  increase  business;  that  it  may  not  be 
compelled  to  send  its  cars  over  connecting 
lines  which  will  not  promptly  return  them; 
in  order  to  select  such  connections  as  are 
able  to  furnish  it  a  proportion  of  cars  need* 
ed  by  the  through  lines;  that  it  may  not  be 
required  to  haul  cars  to  Memphis  empty,  to 
meet  requirements  of  shippers  in  order  to 
load  their  freight,  while  it  may  have  a  sup- 
ply of  empty  cars  on  hanJ  to  be  returned  by 
other  routes;  so  to  distribute  its  tonnage  as 
not  to  congest  one  or  more  of  the  roads, 
while  forwarding  so  little  traffic  over  other 
lines  as  to  cause  tliem  to  form  other  connee- 
tions,  to  the  disadvantage  of  the  Southern 
Railway."  He  continues:  **To  promptly 
handle  freight,  defendant  should,  from  time 
to  time,  se'ect  some  particular  carrier  as 
against  others.  It  is  necessary  at  times  to 
send  a  larger  percentage  of  business  than 
usual  via  particular  line,  in  order  to  return 
loaded  cars  which  would  otherwise  return 
empty,  or  to  furnish  loads  for  steamships 
which  would  otherwise  be  compelled  to  sail 
from  port  without  loads."  Illustrating  this, 
he  citep  canes  of  steamships  plying  from  the 
ports  of  Brunswick,  Pinner's  Point,  and  oth- 
er South  Atlantic  seaports,  to  New  York, 
Philadelphia,  and  other  North  Atlantic  sea^ 
port-R.  running  in  connection  with  the  South- 
ern Railway  Company.  It  may  be  neces- 
fmrv,  in  order  to  load  a  ffhip  sailing  from 
Brunswick  at  one  particular  time  to  route 
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all,  or  practically  all,  of  its  freight  to  that 
port,  woen  the  next  day  the  situation  may 
be  reversed,  and  it  may  have  to  send  all  of 
its  freight  to  Norfolk;  the  making  of  ar- 
rangementa  to  increase  the  efficiency  of  the 
carriers;  the  necessity  of  looking  to  the  sol- 
vency of  lines  over  which  their  business  is 
to  be  transported  and  their  cars  sent;  and 
the  willingness  and  ability  of  such  eonnect- 
ing  lines  to  pay  claims  for  loss  of  property, 
and  for  car  mileage.  See,  on  this  subjeet, 
Ray,  Negligence  of  Imposed  Duties,  'Freight 
Can-.,  pp.  668,  069.  The  case  of  Coe  t.  LouU^ 
ville  d  V.  R.  Co,  3  Fed.  776,  is  cited  by  com- 
plainants' counsel  as  holding  a  doctrine  con- 
trary to  this,  but  we  think  that  ease  is  not 
in  point.  It  was  a  case  where  a  stock  yard 
had  been  constructed  and  used  for  a  number 
of  years  as  a  mutual  convenience  between 
the  owner  and  the  railroad.  The  latter  then 
entered  into  a  contract  with  a  rival  stock- 
yard company,  and  agreed  to  give  it  a  mo- 
nopoly of  the  stock  business,  and  required 
the  former  stock-yard  owner  to  ship  through 
the  latter.  The  railroad  had  no  yards  of  its 
own,  and  it  was  held  that  the  railroad  could 
not,  in  this  manner,  require  the  complaJn- 
ant  to  transact  his  business  through  a  com- 
petitor at  an  increased  expense.  And  a 
number  of  authorities  are  in  accord  with 
this  holding.  4  EllioU,  Railroads,  |  1.561; 
Covington  Stock-Yards  Co.  v.  Keith,  130  U. 
S.  128,  36  L.  ed.  73,  11  Sup.  Ct  Rep.  461. 
Hut  we  do  not  consider  this  case  as  applica- 
ble to  the  present  one.  The  case  of  tfnited 
States  Fixp.  Co.  v.  Koontze  Bros.  8  Wall.  342, 
10  L.  ed.  467,  is  also  relied  on  for  complain- 
ants. That  was  a  shipment  of  gold  dust» 
and  at  the  time  of  the  shipment  one  of  the 
two  connecting  lines  was  in  territory  in 
which  a  state  of  war  existed,  and  was  dan- 
gerous, and  the  express  company  had  notics 
of  this  fact,  and  was  cautioned  not  to  ship 
over  tliat  line.  It  did  so,  however,  and  the 
freight  was  seized  by  a  body  of  armed  men. 
There  was  a  recovery  from  the  express  com- 
pany upon  the  ground  that  it  was  negligent 
in  shipping  over  a  dangerous  line,  when  it 
should  nave  shipped  over  a  safe  one;  but  the 
question  of  the  absolute  right  in  the  ship- 
per, no  sufficient  circumstances  or  reasons 
appearing  to  the  contrary,  to  direct  how  his 
freiffht  should  be  carried,  was  not  oonsid- 
ered,  and  was  not  necessarily  involved.  The 
case  of  Louisville  d  N.  R.  Co.  t.  Odil,  06 
Tenn.  61,  64,  33  8.  W.  611,  is  also  referred 
to  and  relied  on  by  complainants,  but  that  is 
a  cnne  where  the  railroad  company  and  the 
shipper  had  agreed  upon  a  route,  and  the 
carrier  had  deviated  from  it  without  the 
consent  of  the  shipper,  and  without  notice  to 
him,  when  notice  could  have  been  given ;  and 
the  railroa4  was  held  liable  for  the  deria- 
tion. 

The  case  of  Rea  v.  Mobile  d  Q.  R.  Co. 
reported  in  7  Inters.  Com.  Rep.  pp.  43--54, 
is  in  point,  and  in  favor  of  complainants' 
contention.  In  that  case  the  complainant 
offered  the  Mobile  &  Ohio  Railroad  Companr 
a  carload  of  potatoes  at  Verona,  Mississippi, 
and  sRked  that  they  be  forwarded  to  Cleve- 
land, Ohio^  over  what  is  denominated  the 
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Big  4  Roate,  with  which  the  initial  railroad 
company  had  at  the  time  through  billing 
arrangements  and  through  ratea,  and  which, 
it  appears,  was  a  more  expeditious  route, 
but  the  agent  of  the  railroad  company  re* 
fused  to  receive  and  route  the  shipment  in 
accordance  with  such  directions,  and  com* 
plainant  was  therebjr  damaged  to  the  extent 
of  $100.    The  commission  held  that  the  com* 
plainant  was  entitled  to  have  his  merchan- 
dise carried  over  the  route  which  he  direct- 
ed, and  that  tlie  failure  to  receive  and  for- 
ward the  shipment    was    a    discrimination 
against  complainant  in  violation  of  the  act 
to  regulate  commerce  and   reparation  was 
ordered.    The  railroad  company  attempted 
to  ahow  that  this  refusal  was  due  to  the 
fact  that  at  the  time  a  strike  was  in  effect 
on  the  Big  4  Route,  and  it  could  not  handle 
the  potatoes;  but  upon  this  point  the  proof 
was  not  sufficient  to  sustain  the  contention 
of  the  railroad.    The  commissioner  e\tes  in 
support  of  his  ruling  two  cases,  one  UaO" 
icon  ▼.  Chicago  d  N,  W,  R.  Co.  3  Inters. 
Com.  Rep.   711,  and  the  other  Pankey  ▼. 
Biehmond  d  D.  R.  Co.  3  Inters.  Com.  Rep. 
33.    In  the  first  of  these  cases  the  complain- 
ant was  a  shipper  of  coal,  and  the  railroad 
refused  to  switch  complainant's  cars  to  his 
shed  unless  he  would  pay  demurrage  after 
a  certain  number  of  hours, — a  condition  not 
cxaeted  of  other  shippers  similarly  situat- 
ed; and  the  only  point  really  decided  was 
that  all  shippers  must  be  treated  alike  by 
the  carrier,  and  no  discrimination  could  be 
made  between  them.    It    is   not  contended 
there  was  any  discrimination  against  com- 
plainants in   the   case   at  bar  as  between 
themselves  and  other  Memphis  shippers.  In 
the  latter  case  of  Pankey  y.  Richmond  d 
D.  R»  Co.  complainant  shipped  some  boxes 
of  books  from  Troupe,  Texas,  to  Ft.  Lawn, 
South  Carolina,  ana  directed  the  shipment 
to  be  made  "via  Vicksburg/'  and  the  goods 
were  so  billed.    It  so  appeared  that  this 
was  the  eheaper  of  two  routes,  but,  after 
giving  the  bill  of  lading  for  them  consent- 
ing to  the  shipment  by  the  cheaper  route, 
the  books  were,  by  the  railroad,  sent  the 
other    and    more    expensive  route.    As  re- 
ported, this  case  was  merely  one  of  devia- 
tion from  an  agreed  route,  and  stands  upon 
the  same  basis  as  the  case  of  Louiwille  d 
y.  J:.  Co.  t.  OdU,  96  Tenn.  64,  33  8.  W. 
611.    The  report  is  apparently  confused,  in- 
asmneh  as  it  states  in  one  part  that  the 
goods  were  billed  by  the  way  of  Vicksburg, 
and  in  another  that  there  were  no  shipping 
directions  on  the  waybill  to  indicate  the 
route.    We   gather    from    these  statements 
that  the  goods  were  billed  to  the  shipper 
"ina  Vicksburg/'  but  this  direction  was  omit- 
ted from  the  waybill  to  the  connecting  car- 
riers, and  it    was    upon    this  ground  the 
initial  carrier  was  held  liable  for  the  dif- 
ference   between    the    charges    of  the  two 
routes.    We  think  these  cases  do  not  sup- 
port the  ruling  of  the  commissioner,  and 
that  the  report  cannot  be  considered  as  con- 
trolling. 

The  main  question  as  to  the  right  of  the 
shipper  to  route  the    goods    is    assumed. 


rather  than  considered  and  decided  upon 
reason  or  authority.  As  a  result  ol 
the  authorities,  we  are  of  opinion  that  when 
the  shipper,  by  the  assent  of  the  carrier, 
designates  the  route,  that  route  must  be 
pursued,  and  a  deviation  therefrom  is  at  the 
risk  of  the  carrier.  lAmiavilie  d  N.  R,  Co, 
v.  Odil,  96  Tenn.  64,  33  8.  W.  611;  aeorgia 
R.  Co,  V.  Cole,  68  Ga.  623;  Michigan  8,  d 
N.  I.  R.  Co,  V.  Day,  20  ill.  375,  71  Am. 
Dec.  278;  Congar  v.  OaUma  d  C.  U.  R,  Co, 
17  Wis.  477;  Alabama  G.  8.  R.  Co.  ▼. 
Thomas,  80  Ala.  294,  7  So.  762;  Johnson 
v.  New  York  C.  R.  Co.  33  N.  Y.  610,  88  Am. 
Dec.  416;  Hutchinson,  Carr.  $9  14,  112,  314; 
Redf.  Carr.  9  34.  When  no  special  instruc- 
tions are  given  and  assented  to  as  to  routes, 
the  initiiu  carrier  may  select  the  route  or 
use  that  commonly  employed  by  it  to  tha 
point  of  destination  named,  and  the  absenoe 
of  special  instructions  given  and  acceded  t# 
amounts  to  an  assent  that  tlie  carrier's 
usual  course  of  business  may  be  followed, 
and  it  may  designate  the  route  as  its  con- 
venience may  suggest.  Snow  v.  Indiana,  B. 
d  W.  R.  Co.  109  Ind.  425,  9  N.  E.  702; 
Frank  ▼.  Memphis  d  C.  R.  Co.  52  Miss.  570; 
Southern  Kansas  R.  Co.  v.  Duncan,  40  KaiLr 
503,  20  Pac  195;  Uosieiter  v.  Baltimore 
d  O.  R.  Co.  (Pa.)  11  Atl.  609;  Le  Sage  ▼. 
Great  Western  R.  Co.  1  Daly,  306;  Ray» 
Negligence  of  Imposed  Duties,  Freight  Carr» 
SS  97,  318,  393,  668,  669.  But  when  goods 
are  tendered  for  shipment  to  a  point  b^ond 
the  carrier's  line,  and  there  are  two  or  more 
routes  equally  safe,  prompt,  and  reliable, 
the  carrier  cannot  be  compelled  to  accept 
the  goods  to  be  carried  over  one  route  ia 
preference  to  another,  at  the  option  of  the 
shipper,  unless  some  reason  appears  there- 
for; and  especially  is  this  so  when  the  car- 
rier shows  that  in  the  conduct  of  its  busi- 
ness the  use  of  one  route  may  be  advanta- 
f^eous  to  it  without  injury  or  sacrifice  to  the 
interests  of  the  shipper.  In  order  that  the 
shipper  may  have  the  right  to  dictate  the 
route  under  such  circumstances,  he  must 
show  some  legitimate  advantage  or  some 
detriment  to  himself  in  the  selection  of  one 
route  over  another;  and,  in  the  absence  of 
such  showing,  he  is  not  entitled  to  dictate 
the  route  against  the  wishes  of  the  carrier, 
ajod  especially  is  this  the  ease  when  the 
carrier  shows  that  such  designation  will 
operate  to  its  prejudice  and  injury.  In  the 
case  at  bar  it  is  not  insisted  that  there 
is  any  discrimination  as  between  shippers 
at  Memphis.  It  is  not  insisted  there  is  any 
difference  in  charges  as  between  the  several 
lines.  It  is  not  insisted  that  the  rates  are 
unreasonably  high,  or  in  any  way  oppres- 
sive, but,  on  the  contrary,  it  appears  that» 
owing  to  fierce  competition  of  difi'erent  roads 
and  the  river  the  rates  are  lower  than  else- 
where; and  it  is  not  shown  that  complain- 
ants would  receive  any  special  benefit  by 
shipping  over  the  line  selected  by  them,  or 
would  sufifer  any  loss  by  shipping  over  any 
other  line.  It  was  attempted  to  be  shown 
that  the  shippers,  by  using  the  line  selected 
by  them,  would  indirectly  receive  benefits 
in  the  way  of  rebates  by  the  Star  Union,  a 
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fast  freight  line  owning  no  road  of  its  own, 
and  not  entering  Memphis  at  all,  and  some 
•evidence  is  given  tending  to  show  that  such 
is  the  fact.  If  such  fact  be  true,  it  would 
result  that  complainants  would  not  be  en- 
titled to  the  extraordinary  relief  prayed  by 
them  that  they  might  ^ain  an  illegal  ad- 
vantage, over  other  shippers.  And  while 
•complainants  had  the  right  to  refuse  dis- 
closure on  this  feature  of  the  case,  because 
it  might  tend  to  incriminate  them  in  an 
unlawful  act,  still  it  leaves  them,  in  view 
of  the  proof  offered,  in  a  situation  that  they 
do  not  come  into  the  court  with  a  clear 
right  and  with  clean  hands  to  ask  a  relief 
which  is  extraordinary,  and  should  be 
granted  only  in  the  clearest  case.  The  rule 
is  that  a  mandatory  injunction  such  as  is 
asked  for  in  this  case  will  not  be  granted 
except  in  extreme  cases,  and  when  courts 
of  law  are  unable  to  afford  adequate  redress, 
or  when  the  injury  complained  of  cannot  be 
compensated  in  damages.  Gibson,  Suit  in 
Ch.  $§  7S4-80G;  1  High,  Inj.  §  3;  3  Pom. 
£q.  Jur.  i  1350;  Hall  v.  Chesapeake,  O.  dit 
8.  W.  R.  Co,  (Tenn.)  12  Am.  k  Eng.  R. 
Cas.  41.  As  bearing  upon  the  question  of 
good  faith  in  bringing  this  suit  to  redress 
real  injuries  actually  inflicted  or  imminent, 
some  facts  developed  in  the  record  are  very 
significant.  It  appears  that  prior  to  De- 
cember 20,  1898,  there  was  no  shipment  of 
domestic  cotton  via  Alexandria,  and  that 
from  December  20,  1898,  to  February  18, 
1809,  there  were  shipped  over  the  Southern 
Hallway  6,800  bales  of  unrouted  cotton,  of 
which  5,0G3  bales  were  sent  by  it  via  Alex- 
andria, and  846  bales  by  the  way  of  Cin- 
cinnati, the  sending  of  the  cotton  over  these 
routes  being  at  the  will  and  by  the  selection 
of  the  carrier;  and  that  from  February  18, 
the  date  of  the  injunction,  to  March  1,  1890, 
the  defendant  company  carried  4,142  bales 
of  cotton,  of  which  1,897  bales  were  unrout- 
ed, and  were  sent  1,279  bales  via  Alexandria, 
200  bales  via  Bristol,  400  bales  via  Nor- 
folk; and  the  shippers  giving  this  unrouted 
cotton — parties  to  the  bill  herein — were  Por- 
ter, Deming,  &  Co.,  1,370  bales.  In  other 
words,  from  December  20,  1898,  to  March 
1,  1890,  there  were  delivered  to  the  defend- 
ant company  8,688  bales  of  cotton  upon 
which  no  routing  directions  were  given,  and 
since  the  eighteenth  of  February  there  were 
given  2,263  bales  routed,  since  the  injunc- 
tion, and  that  of  the  unrouted  cotton  Por- 
tc»r,  Deming,  &  Co.  shipped  1,379  bales,  F. 
M.  Crump  &  Co.  342  bales,  W.  M.  Bolles  & 
Son  600  bales,  and  other  complainants  24 
bales.  So  that,  although  the  bill  alleges 
that  the  right  to  send  the  cotton  over  this 
particular  line  was  indispensable  to  the 
complainants,  and  they  were  being  irrepara- 
bly damaged  by  the  refusal  of  the  defend- 
ant to  route  the  cotton,  we  have  only  three 
firms  out  of  the  eleven  complainants  ship- 
ping any  cotton  over  that  line,  and  of  these 
three  firms  one  (Porter,  Deming,  &  Co.) 
giving  to  the  defendant  1,370  bales  of  cot- 
ton upon  which  no  routing  is  desired  by 
them.  In  view  of  the  proof  to  the  effect 
that  none  of  the  complainants,  prior  to  the 
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filing  of  the  bill  in  this  case,  had  shipped 
cotton  over  the  route  now  contended  lor, 
and  that  eight  of  the  firms,  while  the  in- 
junction was  in  force,  and  they  had  the 
right  to  do  so,  shipped  no  cotton  by  this 
route,  and  that  of  tlie  4,152  bales  shipped 
by  the  other  three  firms  since  the  injunc- 
tion has  been  in  force  1,379  bales  were  not 
routed  by  the  shipper,  it  does  not  appear 
from  the  proof  that  this  particular  route 
was  a  necessity,  or  that  complainants  have 
been  irreparably  injured  in  not  shipping 
over  it. 

We  think  it  clearly  developed  by  this  rec- 
ord that  neither  the  complainants  nor  other 
Memphis  shippers  desire  to  ship  cotton  to 
eastern  points  by  the  Alexandria  route,  and 
tliis  is  virtually  conceded,  but  this  route 
was  selected  in  making  up  the  test  case  be- 
cause by  it  the  defendant  selected  to  be 
sued  had  the  longest  haul,  and  could  there- 
fore make  complaint  with  the  least  good 
grace.*  But  the  principle  is  the  same  if  de- 
fendant had  only  10  miles  of  the  through 
route  instead  of  several  hundred,  a^d  under 
complainants'  contention  the  defendant 
could  be  compelled  to  carry  over  its  short- 
est connecting  line  as  well  as  over  its  long- 
est. It  also  clearly  appears,  so  far  as  this 
record  shows,  that  the  matter  of  routing 
cotton  is  one  of  indifference  to  shippers  at 
Memphis,  except  so  far  as  it  is  required 
by  the  demands  of  eastern  consignees;  and 
it  further  appears  that  these  demands  are 
made  in  the  interest  of  the  Star  Union,  a 
fast  freight  line  operating  in  eastern  terri- 
tory, having  no  road  of  its  own,  and  not  en- 
tering the  city  of  Memphis  over  the  line 
of  any  other  road,  but  proposing  to  so  bill 
and  route  cotton  at  Memphis  as  to  secure 
its  carriage  over  its  own  line  when  it 
reaches  its  eastern  field  of  operation. 
Whether  shippers  or  consignees  receive,  di- 
rectly or  indirectly,  any  rebates  or  conces- 
sions as  a  result  of  shipments  over  this  fast 
freight  line  is  the  question  which  complain- 
ants refuse  to  answer,  because  it  might  tend 
to  incriminate  them ;  but  there  is  other  evi- 
dence that  by  some  secret  arrangements  such 
rebates  are  secured.  The  effort,  then,  re- 
solves itself  into  one  by  which  eastern  con- 
signees seek  to  create  a  monopoly  in  the 
carriage  of  cotton  by  the  Star  Union  lino 
wherever  it  enters  or  passes  through  its 
territory,  and  this  because  of  some  undis- 
closed secret  arrangement  by  which  either 
consignees  or  shippers  obtain  rebates  and 
concessions  not  enjoyed  by  other  freight  or 
railroad  lines.  The  courts  cannot  be  used 
to  carry  such  an  arrangement  into  effect. 
It  is  true,  other  reasons  are  assigned  why 
this  fast  freight  line  is  preferred,  but  they 
are  to  a  considerable  extent  specious,  and 
the  fact  remains  that  the  rebate  or  conces- 
sion is  an  important,  if  not  controlling,  fea- 
ture. The  effect  upon  insurance  in  transit 
is  mentioned  as  a  matter  of  great  impor- 
tance, but  it  appears  that  the  defendant 
did  not  designate  the  route  in  the  bill  of 
lading,  so  that  the  insurance  could  not  be 
effected  on  the  line  designated.  It  is  said, 
also,  that  the  initial  carrier  may,  and  prob- 
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ably  would,  select  an  insolvent  connection; 
but,  if  this  was  done,  it  would  be  ground 
of  liability  under  all  the  cases  upon  the 
initial  carrier,  for  the  carrier's  right  does 
not  extend  to  the  selection  of  insolvent  lines 
or  uncertain  and  unreliable  agencies.  We 
are  of  opinion  that  upon  the  main  question 
as  to  the  right  of  carrier  and  shipper  to 
designate  the  route  of  through  shipments  at 
through  rates,  all  other  questions  being  out 
of  the  way,  the  law  is  and  should  be  that, 
in  the  absence  of  any  sufficient  or  control- 
ling reason  to  the  contrary,  the  carrier 
should  have  that  right.  We  are  also  of 
opinion  that  the  facts  in  the  case,  leaving 
out  of  view  the  New  Orleans  arrangement, 
4io  not  show  such  a  right  in  the  complain- 
4uits  as  entitles  them  to  a  mandatory  in- 
junction. 

It  only  remains  to  consider  the  effect  of 
the  agreement  or  action  of  the  carriers  at 
New  Orleans  in  regard  to  cotton  shipments 
at  Memphis.  We  think  it  appears  from  the 
record  that  prior  to  that  meeting  the  ques- 
tion of  the  abstract  right  to  routes  had  not 
arisen  between  shippers  and  the  carriers  at 
Memphis  or  elsewhere,  but  that  routing  had 
been  a  matter  of  consent  or  assent,  express 
or  implied,  between  the  two.  While  there 
was  a  declaration  of  policy  at  New  Orleans 
that  applied  only  to  Memphis  cotton  ship- 
ments, it  did  not  concede  the  question  or 
assent  to  the  claim  of  the  shipper  to  route 
as  to  other  points  or  different  freights,  but 
left  these  untouched;  and  the  naming  of 
Memphis  was  not  a  discrimination  preju- 
dicial to  it,  but  was  simply  because  the 
question  had  arisen  there,  and  had  not 
arisen  elsewhere,  and  had  not  become  a  mat- 
ter of  importance  elsewhere.  Now,  if  it 
had  been  made  to  appear  that  in  conse- 
quence and  as  a  result  of  this  declaration 
or  agreement  rates  had  advanced,  or  any 
injury  had  resulted,  or  any  shipper  had 
been  prejudiced,  or  that  such  was  the  pur- 
pose of  the  declaration,  or  its  direct  or  in- 
evitable result,  it  would  have  been  clearly 
illegal,  and  an  attempt  to  execute  and  en- 
force it  could,  by  a  proper  proceeding,  have 
been  prevented;  but  if  the  declaration  was 
simply  an  expression  of  a  right  which  the 
carriers  had  without  such  declaration,  and 
not  made  for  an  illegal  purpose,  and  did  not 
operate  prejudicially  to  shippers,  such  dec- 
laration would  not  he  unlawful,  nor  would 
it  furnish  ground  for  injunction.  It  does 
not  appear  that,  in  consequence  of  this  dec- 
laration, rates  were  advanced,  but,  on  the 
contrary,  it  appears  they  were  reduced,  and 
that,  too,  in  the  territory  where  the  de- 
mand originated.  It  is  said,  however,  tliat 
on  the  next  day  aJ^•er  the  New  Orleans 
agreement  rates  on  export  cotton  were  ad- 
vanced 19  cents  per  hundred,  but  we  do 
not  think  the  record  sustains  the. conten- 
tion that  this  was  in  consequence  of  the 
New  Orleans  agreements,  but  such  export 
rates  are  shown  to  be  liable  to  sudden  and 
violent  fluctuations  from  a  number  of 
causes.  Nor  does  it  appear  that  the  ad- 
vance was  caused  by  the  failure  to  reach 
the  New  York  and  Boston  market,  for  the 
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defendant  offered  to  put  cotton  In  these 
markets  over  such  terminal  lines  as  the 
shipper  might  desire.  We  think  the  main- 
tenance of  uniform  reasonable  rates  a  mat- 
ter of  the  highest  importance  to  both  ship- 
pers and  carriers,  and,  on  the  other  hand, 
the  prevention  of  cut  rates  and  discrimina- 
tion is  equally  important  to  both.  The  car- 
rier is  worthy  of  his  hire, — ^that  is,  to  re- 
ceive reasonable  compensation  for  his  serv- 
ice and  risk, — while  the  shipper  is  entitled, 
in  the  first  place,  to  reasonable  rates  for  the 
service  rendered  him,  and,  in  the  next  place, 
to  have  the  same  rates,  no  more,  no  less, 
than  other  shippers.  So  the  shipper  is  not 
entitled  to  receive,  nor  Uie  carrier  to  give, 
directly  or  indirectly,  rebates  and  conces- 
sions to  some  which  are  not  given  to  others ; 
and  all  of  this  is  virtually  conceded.  We 
are  of  opinion  the  action  taken  at  New  Or- 
leans, if  in  violation  of  the  provisions  of 
the  act  of  July  2,  1890,  known  as  the  "Sher- 
man An ti -Trust  I^w,"  cannot  be  reviewed 
in  this  action.  That  act  has  been  construed 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  United  States  ▼.  Joint  Traffio 
A880.  171  U.  S.  505,  43  L.  ed.  250,  19  Sup. 
,  Ct.  Rep.  25,  and  in  the  case  of  United  States 
'  V.  Trans- Missouri  Freight  Asso,  160  U.  S. 
i  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540. 
I  The  opinion  in  each  case  was  that  of  a  bare 
;  majority  of  the  court,  and,  while  it  is  not 
'  our  purpose  in  the  slightest  degree  to  ques- 
tion or  criticise  the  holding  of  the  majority, 
we  feel  justified  in  saying  that  it  gives  a 
force,  effect,  and  scope  to  the  provisions  of 
the  act  which  cannot  be  reached  by  applying 
the  general  principles  of  the  law,  but  must 
be  sustained  alone  by  the  provisions  of  the 
act,  and  an  enforcement  of  them  to  the  let- 
ter, and,  in  some  cases,  contrary  to  the  pur- 
pose and  spirit  of  the  act.  As  we  under- 
stand these  cases,  the  difference  between  the 
majority  of  the  court  and  the  minority  is 
that  the  majority  hold  the  act  to  prohibit 
all  contracts  and  combinations  which  shut 
out  the  operation  of  the  freest  and  most 
unlimited  competition,  and  the  fact  that 
competition  of  any  kind  and  to  any  extent 
'  is  restrained  is  conclusive  of  the  question 
that  the  contract  is  in  restraint  of  trade; 
while  the  opinion  of  the  minority  holds  that 
a  contract  or  agreement  is  not  in  violation, 
of  the  act  unless  its  direct  and  immediate 
effect  is  to  restrain  trade  and  commerce, 
and  the  mere  fact  that  competition  is  not 
unlimited  is  not  conclusive  upon  this  point, 
and  it  is  not  sufficient,  to  render  an  arrange- 
ment obnoxious  to  the  act,  that  its  effect 
might  be  in  restraint  of  trade  or  commerce, 
but  such  must  be  its  direct  and  immediate 
effect.  It  is  said  in  the  opinion  of  the  m*a- 
jority  that,  even  though  the  rates  are  rea- 
sonable, the  agreement  cannot  be  sustained, 
because  they  may  (under  the  agreement) 
easily,  and  at  any  time,  be  increased.  But 
it  appears  that  under  the  declaration  of 
policy  in  this  case  rates  are  not  to  be  ad- 
vanced, but  are  to  be  maintained  at  the 
reasonable  rates  where  competition  had 
placed  them  before  the  agreement  was  made. 
The  court  says:     "It  is  the  combination  of 
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iheM  large  and  powerful  eorporatioiiB,  eov- 
«ring  vast  flections  of  territory,  and  influ- 
encing trade  throughout  the  whole  extent 
thereof,  and  acting  as  one  body  in  all  the 
matters  over  which  the  combination  extends, 
that  constitutes  the  alleged  evil,  and  in  re- 
gard to  which,  so  far  as  the  combination 
operates  upon  and  restrains  interstate  com- 
merce, Congress  has  power  to  legislate  and 
to  prohibit.  The  prohibition  of  such  con- 
tracts may,  in  the  judgment  of  Congress, 
be  one  of  the  reasonable  necessities  for  the 
proper  regulation  of  commerce,  and  Con- 
gress Is  the  judge  of  such  necessity  and 
propriety."  And  again:  "The  power  to 
regulate  commerce  has  no  limitation  other 
than  those  prescribed  in  the  Constitution." 
''And  the  general  constitutional  right  of  the 
citizen  to  make  contracts  relating  to  his 
lawful  business  is  not  inconsistent  with  the 
existence  of  the  power  of  Congress  to  pro- 
hibit contracts  of  the  nature  involved  in 
this  case."  In  response  to  the  earnest  con- 
tention of  counsel  that  competition  may  it- 
self be  carried  to  the  extent  of  being  a  re- 
straint upon  trade  and  commerce  in  unset- 
tling rates,  provokine  wars,  and  impoverish- 
ing and  destroying  the  carriers  themselves, 
the  court  admits  that  such  a  result  is  pos- 
sible, but  remote,  and  closes  the  opinion  by 
saying:  "An  agreement  of  the  nature  of 
this  one,  which  directly  and  effectually 
stifles  competition,  must  be  regarded,  un- 
der the  statute,  as  one  in  restraint  of  trade. 
Notwithstanding  there  are  possibilities  that 
a  restraint  of  trade  may  also  follow  com- 
petition that  may  be  indulged  in  until  the 
weaker  roads  are  completely  destroyed,  and 
the  survivor  thereafter  raises  rates  and 
maintains  them."  It  is  added:  "It  is  not 
only  possible,  but  probable,  that  good  sense 
and  integrity  of  purpose  would  prevail 
among  the  managers  [of  the  railroads],  and, 
while  m&king  no  agreement  and  entering 
into  no  combination  by  which  the  whole 
railroad  interest  as  herein  represented 
should  act  as  one  combined  and  consolidated 
body,  the  managers  of  each  road  might  yet 
make  such  reationable  charges  for  the  busi- 
ness done  by  it  as  the  facts  might  justifv." 
We  are  of  opinion  that  the  declaration 
of  the  several  roads  in  this  case  does  not 
make  them  a  combination  or  consolidated 
body,  bound  together  by  a  contract  or  a 
legal  agreement,  but  they  can  only  be  con- 
sidered as  a  declaration  by  each  road  of  its 
individual  policy,  and  there  is  no  stipula- 
tion to  make  a  change  in  rates,  but  to  ob- 
serve those  already  made  under  competition, 
and  for  the  purpose  of  preventing  a  practice 
which  could  not  be  for  the  general  interest 
of  shippers,  but  was  only  to  subserve  the 
secret  purposes  of  a  line  extending  cut  rates 
to  its  customers  the  effect  of  which  would 
be  to  restrict  commerce  instead  of  to  fur- 
ther and  enlarge  it.  We  think  the  provi- 
sions of  this  act  and  the  statutes  of  the 
states  can  be  enforced  only  in  the  manner 
and  by  the  courts  provided  in  the  acts,  and 
not  by  the  state  courts  in  the  exercise  of 
their  emiitahle  jurisdiction.  In  order  to  ob- 
tain relief  in  courts  of  equity,  it  must  ap- 
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pear,  not  simply  that  there  Is  a  concert  eff 
action,  but  that  its  direct  and  immediate 
effect  is  to  restrain  commerce  and  trade, 
and  not  merely  that  it  nmy  be  hereafter 
used  for  that  purpose  by  a  departure  from 
its  present  purposes  and  practices,  and  there 
need  be  some  special  ground  for  equitable 
interference.  That  this  declaration  of  pol- 
icy by  the  several  roads  may  hereafter  be 
made  the  basis  for  illegal  acts  and  prac- 
tices is  not  sufficient  ground  for  a  present 
injunction  unless  such  illegal  act  is  its  di- 
rect and  necessary  effect;  and  it  must  be 
borne  in  mind  that  the  bill  in  this  ease  is 
not  framed  to  set  aside  the  New  Orleans 
agreement  as  illegal,  but  that  it  is  used  as 
matter  merely  collateral  to  the  main  ques- 
tion, which  is  the  right  of  the  shipper  to 
route  his  cotton, — a  right  which,  on  the  one 
hand,  is  claimed,  and,  on  the  other,  denied, 
without  regard  to  the  New  Orleans  arrange- 
ment, and  as  though  it  had  never  been  made. 
The  object  of  anti-pooling  and  anti-trust 
laws  is  to  prevent  unlawful  restrictions  and 
restraints  upon  commerce  and  trade,  and 
to  provide  for  each  and  all  equal  facilities, 
free  competition,  and  reasonable  rates;  but 
they  were  never  intended  to  be  used  by  one 
agency  or  individual  to  create  or  sustain  a 
monopoly  in  its  own  favor,  under  the  guise 
of  defeating  an  arrangement  which  certainly 
defeats  it  in  its  unlawful  purpose,  bat 
which,  it  is  alleged,  may  be  need  hereafter 
for  harmful  and  injurious  purposes  and  ob- 
jects. The  act  of  July  2,  1890,  distinctly 
provides  that  an  agreement  of  this  kind 
cannot  be  enjoined  except  by  the  suit  of 
the  United  States,  through  its  district  at- 
torn^, upon  the  authority  of  the  Attor- 
ney General ;  and  such  has  been  the  holding 
of  the  courts  in  construing  it.  The  remedy 
given  to  third  persons  by  the  act  after  its 
violation  is  to  recover  threefold  damages 
with  costs  and  attorney  fees.  In  the  ease 
of  Oulf,  C,  d  8,  F,  R.  Co,  ▼.  Miami  8.  8, 
Co,  30  C.  C.  A.  142,  62  U.  8.  App.  732,  86 
Fed.  407,  being  an  opinion  rendered  by  the 
circuit  court  of  appeals  for  the  fifth  cir- 
cuit in  construing  the  act  of  July  2,  1890, 
the  court  says:  "The  appellee  eontends 
that  the  defendant  railway  companies  en- 
tered into  such  a  combination,  conspiracy, 
and  agreement  as  is  prohibited  by  ttie  act 
to  protect  trade  and  commerce  against  un- 
lawful monopoly,  approved  July  2,  1890, 
for  the  purpose  and  with  the  intention  of 
monopolizing  the  traffic  of  interstate  com- 
merce between  New  York  and  Galveston  in 
restraint  of  such  commerce,  and  for  the 
purpose  of  preventing  complainant  from 
carrying  on  its  business  of  common  carrier 
in  such  traffic.  Counsel  cites  $9  1,  2,  4, 
and  7  of  the  act  named.  Sections  1  and 
2  are  strictly  penal.  So  far  as  |  4  confers 
any  new  jurisdiction  upon  the  circuit  courts 
of  the  United  States  to  prevent  and  restrain 
violations  of  this  act,  such  new  jurisdic- 
tion, if  any  is  conferred,  appears  to  be  lim- 
ited in  its  exercise  to  suits  on  behalf  of  the 
government,  instituted  by  the  district  at- 
torneys of  the  United  States  in  their  re- 
spective distriets,  and  under  the  direction  of 
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the  Attorney  General.**  Further  diseuesing 
tlie  question,  the  court  says:  **But  it  [the 
act  in  question]  gives  no  new  right  to  bring 
a  suit  in  equitv,  and  a  careful  study  of  the 
act  leads  to  the  conclusion  that  suits  in 
equity,  or  injunction  suits  by  other  than 
the  government  of  the  United  States,  are 
not  authorized  by  it."  In  the  later  case 
of  Southern  Indiana  Exp,  Co,  ▼.  United 
States  Exp.  Co.  88  Fed.  G63,  Baker,  J.,  thus 
announces  the  rule:  "The  anti-trust  law 
of  July  2,  1800,  has  wrought  no  such  change 
in  the  law  as  will  enable  the  court  to  en- 
force its  provisions  in  favor  of  a  private 
party  by  bill  in  equity.  Under  this  act  the 
only  remedy  given  to  any  other  party  tlian 
the  government  of  the  United  States  is  an 
action  at  law  for  threefold  damages,  with 
costs  and  attorneys'  fees;  and  the  only 
party  entitled  to  maintain  a  bill  in  equity 
for  injunctive  relief  for  an  alleged  violation 
of  its  provinions  is  the  United  States,  by 
its  district  attorney,  on  the  authorization 
of  the  Attorney  General."  And  so  the  law 
of  the  state  relating  to  the  formation  of 
trusts  is  placed  amons  and  ranked  as  one 
of  the  criminal  laws  of  the  state  under  the 
head  of  ofTenRCS  against  public  and  private 
property,  and  its  violation  is  made  a  misde- 
meanor, and  a  penalty  is  prescribed  of  a 
fine  of  not  less  than  $250  and  a  tax  fee 
of  $50  to  the  Attorney  General,  besides  50 
per  cent  of  all  money  actually  received  on 
such  crimes;  and  the  courts  are  required 
to  give  the  act  In  charge,  and  the  grand 
jury  is  given  full  inquisitorial  power  in 
such  canes,  and  such  contracts  cannot  be 
enforced  in  the  stnte,  whether  made  by  citi- 
zens of  this  or  any  other  state.  The  acts 
stilt  further  provide  for  a  forfeiture  of  the 
franchise  of  any  corporation  guilty  of  vio- 
lating the  law  by  suit  in  the  name  of  the 
state.  This  is  tlie  remedy  which  the  stat- 
utes provide  for  its  violation;  and,  if  ar 
injunction  is  sought,  instead  of  this  rem- 
edy«  it  will  be  sustained  only  upon  such 


grounds  at  would  warrant  injunctioiia  is 
other  cases. 

It  is  insisted  that  under  the  agreement 
between  the  connecting  lines  aet  out  in  this 
case  they  must  be  considered  and  treated 
as  partners  in  the  handling  of  freights,  but 
we  are  of  opinion  such  is  not  the  case,  but 
each  line  is  independent  of  the  other,  and 
they  simply  have  a  mere  traffic  agreement 
between  themselves  as  to  the  terms  upon 
which  each  will  carry  freights  for  the 
other ;  and  the  rules  governing  partnerships 
and  the  liabilities  and  duties  attaching  to 
that  relation  do  not  exist  under  the  facts 
in  this  record.  The  authorities  are  hard  to 
reconcile,  if,  indeed,  they  do  not  positively 
conflict,  upon  this  Question  of  partnership 
or  DO  partnership  arising  out  of  such  agree* 
ments,  but  we  think  it  may  safely  be  said 
that  a  mere  traffic  agreement,  as  in  this 
case,  providing  for  a  proportionate  division 
of  freight  charges,  does  not  constitute  a 
partnership.  6  Am.  &  Eng.  Enc.  Law,  p. 
667,  and  notes,  and  numerous  cases  cited. 

Upon  a  consideration  of  the  whole  case, 
we  are  of  opinion  the  complainants  are  not 
entitled,  under  the  facts  in  this  record,  to 
designate  the  route  of  their  shipments  over 
the  objection  of  the  carrier,  and  they  are 
not  entitled  to  the  injunction  prayed  as  to 
the  twenty-four  bales,  or  as  to  other  and 
future  shipments;  that  complainants  are 
not  entitled  to  enforce  the  provisions  of  the 
act  of  Congress  or  the  state  of  Tennessee 
referred  to  by  the  process  and  means  and 
under  the  proceedings  in  this  case,  and  that 
the  declaration  of  the  carriers  at  New  Or- 
leans, and  the  proceedings  then  taken,  do 
not  furnish  any  ground  for  the  relief  prayed 
in  this  case;  and  hence  there  is  error  in 
the  decree  of  the  court  below,  and  it  is  re- 
versed,  and  the  injunction  is  dissolved,  and 
bill  is  dismissed,  at  cost  of  complainants. 

Writ  of  error  dismissed  by  Supreme 
Court  of  United  SUtes  on  December  4,  1899. 
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Edward  CAHILL 

V. 

BOARD   OF   STATE   AUDITORS. 


( 


,Mlch. 


) 


The  froTernor's  Implied  aathorfltr  does 
not  extend  to  the  employment  of  counsel  at 
the  expense  of  the  state  to  assist  In  drafting 
proposed  amendments  to  the  state  Constitu- 
tion. 

(July  10,  1901.) 


APPLICATION  for  a  writ  of  mandamus 
to  compel  respondents  to  allow  relator's 
claim  against  the  state  for  services  rendered 
as  counsel  for  the  governor  in  the  drafting 
of  an  amendment  to  the  Constitution.  De- 
nied, 

The  facts  are  stated  in  the  opinion. 
Messrs,  Cahill  A  Wood«  for  relator: 
A  bill  was  declared  by  this  court  to  be 
unconstitutional.    The   question   confronted 
the  governor  as  to  whether  he  should  recom- 


Nom. — Oorcmor's  power  to  employ  counsel  for 

the  state. 

Iii*Cahill  y.  BoAno  or  Btat*  Auditors  It 
was  held,  in  the  absence  of  any  statutory  pro- 
vision, that  the  governor  of  a  state  has  no 
power  to  employ  counsel  to  prepare  bills  of 
resolntlons  to  be  submitted  to  the  legislature 
for  its  consideration.  It  was  said  that  the 
56  U  R.  A. 


Constitution  of  Utah  contemplates  that  this 
duty  will  be  performed  by  the  members  of  the 
leefslsfiire,  and  th«it  there  Is  a  s^atutorr  duty 
Imposed  on  the  attorney  general  to  advise  the 
p  r  u"on  oupstions  oi*  inw.     Th"  dc';rne 

laid  down  In  this  case  aeems  to  be  the  settled 
rule  of  law. 

This  decision  Is  In  accordance  with  the  well- 
settled  rule  of  law  that  there  can  be  no  remedy 
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mend  a  different  bill,  which  might  escape 
the  constitutional  objections  rai^d  by  tne 
court.  The  governor  was  not  a  lawyer.  That 
it  waa  his  duty  to  oonsuit  counsel  as  to  the 
legal  and  constitutional  questions  is  clear. 

This  court  may  by  mandamus  compel  an 
auditing  board  like  the  board  of  state  au- 
ditors, board  of  supervisors,  and  the  board 
of  county  auditors,  in  the  case  of  clear  le- 
gal right,  to  allow  a  claim  against  a  county 
or  a  state. 

People  ecD  reL  BHsioto  ▼.  Macomb  County, 
3  Mich.  475;  Famsioorth  v.  Kalkaska 
County,  56  Mich.  040,  23  N.  W.  405;  Elliott 
▼.  Kalkaska,  58  Mich.  452,  55  Am.  Rep.  700, 
25  N.  W.  401;  8t,  Johns  v.  Clinton  County, 
111  Mich.  009,  70  N.  W.  131;  McKillop  v. 
Cheboygan  County,  110  Mich.  614,  74  N.  W. 
1060;  People  e»  rcl,  Ayres  v.  State  Audi- 
tors, 42  Mich.  422,  4  N.  W.  274;   Detroit 


Free  Press  Co.  t.  State  Auditors,  47  Mich. 
135,  10  N.  W.  171;  Lansing  ▼.  State  Amdi- 
tors.  111  Mich.  327,  60  N.  W.  723. 

The  power  of  the  governor  to  employ  coun- 
sel to  advise  or  assist  him  in  the  discharge 
of  his  constitutional  duUes  ia  inherent  in 
his  office. 

State  ex  rel,  Strauss  y.  Dubuclet,  25  La. 
Ann.  161;  Alexander  v.  State,  66  Ga.  478. 

The  constitutional  duty  of  the  board  of 
state  auditors  is  "to  examine  and  adjust 
all  claims  against  the  state  not  otherwise 
provided  for  by  general  law." 

Endriss  y.  Chippewa  County,  43  Mich. 
317,  6  N.  W.  632;  People  v.  Hanifan,  90 
Mich.  516,  59  N.  W.  611. 

It  is  not  intended  that  they  ahall  have 
the  power  to  repudiate  just  debta  against 
the  state. 


against  the  state  In  its  own  courts  on  any  con- 
tract, unless  it  consents;  that  such  consent  can 
only  be  obtained  by  action  of  the  legislature; 
that  no  claim  ca<n  be  successfully  asserted 
against  the  state  treasury  except  In  pursuance 
of  some  statute;  that  the  creation  of  claims 
against  the  state  by  action  on  the  part  of  the 
governor  or  any  executive  ofScer  constitutes 
no  Ilnbility  on  the  part  of  the  state,  unless  in 
pursuance  of  a  statute,  or  ratified  by  the  legis- 
lature. 

So,  In  Julian  v.  State,  122  Ind.  68,  23  N.  E. 
600.  140  Ind.  581,  39  N.  IS.  023,  It  was  held 
that  a  contract  made  with  the  attorney  gen- 
eral with  the  approbation  of  the  governor,  sec- 
retary, auditor,  and  treasurer  of  state,  employ* 
Ing  an  attorney  as  an  assistant  to  said  at- 
torney general  to  examine  the  title  to  land  and 
to  prosecute  necessary  suits  to  recover  and 
gulet  the  title  of  the  state  In  and  to  the  same, 
was  void,  in  the  absence  of  any  statute  ex- 
pressly or  Impliedly  authorizing  such  contract. 
It  was  further  held  that  Ind.  Uev.  Stat.  1881, 
I  5071,  authorizing  the  attorney  general  to 
have  such  clerks  and  deputies  as  the  governor, 
secretary,  and  auditor  of  the  state  may  deem 
necessary,  would  not  sustain  such  employment 
and  contract,  as  it  w^s  not  contended  that 
such  employment  or  contract  was  made  under 
that  statute. 

And  iu  Oompton  y.  State,  88  Ark.  601,  where 
the  attorney  general  requested  the  governor  In 
writing  to  employ  associate  counsel,  and  no 
agreement  was  made  as  to  the  mode  or  measure 
of  componsntlon,  it  was  held  that  the  governor 
could  not  make  any  agreement  that  would  bind 
any  department  of  the  government,  and  that 
the  services  were  rendered  under  the  presump- 
tion that  both  parties  looked  to  the  legislature 
to  become  paymaster.  In  this  case,  the  case 
of  lie  Vaachal,  10  Wall.  483,  sub  nom.  Texas  v. 
White.  10  L.  ed.  092,  was  distinguished,  the 
court  saying :  "There  the  legislature  had  pre- 
viously authorized  the  governor  to  take  such 
steps  as  he  might  deem  proper  to  recover  pos- 
session of  the  Texas  indi^mnity  bonds,  snd  to 
compromlBe  with  the  holders  of  them  or  par- 
ties through  whose  hands  they  had  passed. 
Pursuant  to  this  authority  the  governor  had 
retained  Tapchal,  and  had  agreed  that  he  might 
receive  his  fee  out  of  the  amount  to  be  re- 
covered." 

So,  where  charges  were  filed  before  the  gov- 
ernor against  the  sheriff  for  ofQcial  misconduct, 
and  the  governor  appointed  a  commissioner  tu 
take  and  certify  the  evidence,  and  des'gnated 
an  attorney  at  law  to  attend  to  the  taking  of 
this  tescimony  before  the  commissioner.  It  was 
held  (bat  under  Wis.  Const,  art.  0,  S  4,  and 
55  L.  R.  A. 


Rev.  Slat.  1859,  chap.  14,  I  4,  conferring  upon 
the  governor  power  to  remove  a  sheriff  or  other 
officer  for  ofliclal  misconduct,  the  governor  had 
no  authority  to  employ  counsel  and  thas  render 
the  state  liable  for  services  rendered.  It  was 
further  held  that  under  Wla  Rev.  Stat.  chap. 
10,  i  2,  providing  that  when  the  governor  re- 
ceives notice  of  the  commencement  of  any  ac- 
tio>n  by  which  the  rights  of  the  state  shall 
be  liable  to  be  injuriously  affected  he  may  em- 
ploy counsel  to  assist  the  attorney  general,  did 
not  apply.     Riindall  v.  State,  16  Wis.  341. 

And  in  Field  v.  Auditor,  83  Va.  882,  3  8.  B. 
707,  It  was  held  that  a  resolution  psssed  by 
one  branch  of  the  legislature  only,  authorizing 
the  governor  to  employ  counsel  to  consider  a 
claim  of  the  state,  did  not  authorize  the  gov- 
ernor to  bind  the  state  by  a  contract  for  serv- 
ices, under  Va.  Const,  art.  4,  ii  1,  9.  providing 
that  the  legislative  power  of  this  commonwealth 
shall  be  vested  In  a  general  assembly  which 
shall  consist  of  a  senate  and  a  house  of  dele- 
gates, and  art.  4,  i  8,  providing  that  every 
rcsoluiion  requiring  the  assent  of  both  branches 
of  the  general  assembly  shall,  before  It  t>ecomes 
a  law,  be  presented  to  the  governor.  It  was 
further  held  in  this  case  that  the  governor  did 
not  Intend  to  make  any  contract  by  which  the 
btate  was  to  be  bound,  and  that  It  was  under- 
stood that  the  gentlemen  employed  were  to 
look  tu  the  general  assembly  for  compeosatlon 
for  their  services. 

In  People  e*  rel.  Spencer  v.  Knight,  116  Cal. 
108,  47  I'ac.  925,  the  general  proposition  Is 
broadly  asserted  that,  in  the  absence  of  a  stat- 
utory provision,  the  governor  has  no  power 
to  bind  the  state  by  any  agreement  with  coun- 
sel as  to  the  rights  of  the  state  In  any  matter. 

So,  where  the  governor  Is  specially  author- 
ized to  employ  counsel  for  the  state  In  regard 
to  litigation,  any  contract  that  he  makes  with 
counsel  must  be  within  the  statute,  and  not  re- 
late to  other  matters.  It  will  be  held  void  a» 
to  the  latter. 

According  to  this  nile  It  was  held  that  the 
governor  had  no  authority  to  employ  attorneys 
to  labor  with  and  enlighten  the  members  and 
committee  of  the  legislature  to  prevent  the  dis- 
missal of  a  large  number  of  actions  pending 
wherein  the  state  had  brought  suit  to  recover 
lands,  under  Ind.  Uev.  Stat.  1881.  i  5583,  Rev. 
Stat.  1804,  I  7606,  providing  that  the  governor 
may  employ  counsel  to  protect  the  Interest  of 
the  state  In  any  matter  of  litigation  where'  the 
same  Is  involved,  and  the  expense  incurred  un- 
der this  section  may  be  allowed  by  him  and 
paid  out  of  any  money  appropriated  for  that 
purpose.  Julian  v.  State.  140  Ind.  5S1,  39  N. 
E.   02o.    The  court  further  held,   under  Iad» 
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Mr.  Horace  M.  Oren,  Attorney  Qeneral, 
for  respondent: 

The  executive  has  no  authority  to  employ 
legal  counsel  independent  of  the  attorney 
general,  except  under  extraordinary  circum- 
stances, which  do  not  exist  in  tills  case. 

The  practice  in  the  executive  office  has 
been  in  accordance  with  the  view  taken  by 
respondent. 

Great  deference  has  been  paid  in  all  cases 
to  the  action  of  the  executive  department, 
where  its  officers  have  been  called  upon;  un- 
der the  responsibilities  of  their  official  oatlis, 
to  inaugurate  a  new  system,  and  where  it 
is  to  be  presumed  that  they  have  carefully 
and  conscientiously  weighed  all  considera- 
tions, and  endeavored  to  keep  within  the  let- 
ter and  spirit  of  the  Constitution. 

Detroit  ▼.  Chapin,  108  Mich.  142,  37  L.  R. 


A.  391,  66  N.  W.  587;  Cooley,  Const  Lim. 
6th  ed.  pp.  83,  84. 

The  section  of  the  statute  imposing  upon 
the  attorney  general  the  duty  to  represent 
the  state  in  the  courts  is  exclusive  in  its 
character,  permitting  no  one  but  the  attor- 
ney general,  or  some  person  acting  in  his  be- 
half, to  appear  for  ttie  state. 

People  V.  Navarre,  22  Mich.  I;  Baheock 
V.  Hanselman,  56  Mich.  27,  22  N.  W.  09; 
Frey  v.  Michie,  68  Mich.  323,  36  N.  W.  184; 
Vrooman  v.  ilichie,  69  Mich.  42,  36  N.  W. 
749. 

The  determination  of  the  board  of  state 
auditors  is  final  and  conclusive.  It  is  a  con- 
stitutional board,  and  in  passing  upon  rela- 
tor's claim  it  was  exercising  its  constitu- 
tional functions. 

People  ex  reL  Deicey  ▼.  State  Auditor», 
32  Mich.  191;  People  ex  rel.  Ambler  v.  Au- 


act  1$89.  p.  355,  directing  the  Reaver  lake 
lands  to  be  sold,  and  allowing  appellants  12 
per  cent  of  the  value  of  said  lands  for  their 
services,  that  the  legislature  took  upon  Itself 
the  adjuslment  of  this  claim,  and  assumed  Ju- 
risdiction by  allowing  what  It  deemed  Just, 
and  that  the  courts  have  no  Jurisdiction  what- 
ever over  the  same. 

Where  the  action  of  the  governor  Is  ratified 
by  the  legislature  the  attorney  Is  remediless, 
unless  the  legislature  makes  provision  for  the 
payment  of  bis  claim.  This  question  arose  in 
a  caae  where  the  commissioner  appointed  by 
the  governor  asserted  a  claim  for  bis  services 
in  procuring  from  Congress  an  appropriation 
to  pa  J  the  state  for  expenses  Incurred  during 
the  Civil   War. 

The  governor  appointed  commissioners  In 
behalf  of  Maryland  to  prosecute  claims  against 
the  government.  Md.  I.aw8  1S72,  chap.  2G2. 
p.  434.  ratified  and  confirmed  tbe  governor's 
act.  Thib  was  repealed  by  Bid.  Laws  1878, 
chap.  224,  p.  359,  which  also  provided  a  com- 
mission to  tbe  surviving  commissioner  of  30  per 
cent  upon  any  sum  that  shall  be  recovered. 
In  a  proceeding  of  mandamus  against  the  comp- 
troller to  have  him  issue  a  warrant  for  the 
commission,  the  mandamus  was  denied.  Wailes 
V.  Smith,  76  Md.  4C9,  25  Atl.  922.  In  this 
case  the  court  held  tba(  act  of  Congress  of 
March  2,  1K91,  provided  that  no  part  of  the 
money  hereby  refunded  shall  be  applied  to  tbe 
payment  of  any  attorney  or  agent  In  ajiy  con- 
tract for  sei-vices;  saying:  **We  can  hardly 
suppose  he  was  instrumental  In  the  passage  of 
an  act  with  a  proviso,  tbe  manifest  object  of 
which  was  to  prevent  the  payment  to  him  of 
any  compensation  for  services  rendered,  under 
a  contract  with  the  state.**  The  ruling  In  this 
case  was  approved  In  157  U.  S.  271.  .^!»  L.  ed. 
C98,  15  Sup.  Ct.  Rep.  624,  holding  that  there 
was  no  substantial  basis  for  the  contention 
that  the  plaintiflT  has  a  contract  right  to  be 
paid  a  commission  out  of  the  fund  which  the 
state  has  received  from  the  Federal  govern- 
ment, and  that  he  is  entitled  to  compensation, 
if  so  entitled  at  all,  only  out  of  the  general 
fund  of  the  state.  It  was  further  held  that 
the  finding  of  the  Maryland  court  that  there 
was  no  fund  because  there  hnd  been  no  appro- 
priation by  the  state  legislature  for  the  pay- 
ment of  this  claim  was  decisive  of  the  case,  and 
involved  no  Federal  question. 

But  where  the  action  of  the  governor  Is  In 
pursuance  of  an  act  of  the  legislature,  or  Is 
ratified  by  such  an  act,  the  contract  made  by 
the  governor  with  counsel  will  be  valid. 

In  Texas  v.  White,  7  Wall.  700.  10  L.  ed. 
227,  which  was  a  bill  by  the  state  of  Texas 
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attacking  a  transfer  of  bonds,  asking  for  an 
Injunction  and  for  the  delivery  of  bonds  held 
by  defendant,  a  plea  in  abatement  was  filed 
that  the  action  was  not  authorized  by  the  state. 
The  state  convention  of  ISUG  passed  an  ordin- 
ance looking  to  the  recovery  of  these  bonds, 
and  by  act  of  October  of  that  year  the  govern- 
or was  authorized  to  take  such  steps  as  he 
might  deem  best  for  the  Interests  of  the  state 
In  tliat  matter.  Under  this  act  the  governor 
appointed  an  agent  to  look  after  the  matter. 
A  letter  from  the  governor  elected  under  tbe 
Constitution  of  1866  ratified  the  action  of  the 
solicitors  In  filing  this  bill  and  authorized  them 
to  prosecute  the  suit.  One  of  the  counsel  had 
been  appointed  by  one  previous  governor,  Ham- 
ilton, and  a  subsequent  governor,  appointed 
by  General  Sheridan  under  the  reconstruction 
acts,  renewed  the  appointment.  It  was  held 
that  If  Texas  was  a  state  of  the  Union  at 
the  time  of  tbe  appointment  of  these  attorneys, 
and  If  they  were  competent  to  represent  the 
state,  there  was  no  doubt  upon  the  question  of 
authority ;  and  that  Texas  did  not  cease  to  be 
a  state  by  reason  of  rebellion,  and  so  the  action 
was  well  brought. 

A«  s  result  of  this  case,  the  counsel  repre- 
senting the  state  asserted  a  lien  on  tbe  funds 
collected  for  the  amount  due  for  his  services. 
It  was  then  held  that  under  Texas  act  October, 
1867,  authorizing  the  governor  to  take  such 
steps  as  he  might  deem  proper  to  recover  pos- 
session of  state  bonds,  a  subsequent  employ- 
ment of  counsel  by  letter  from  the  governor 
was  binding  on  tbe  state.  It  was  also  held 
that  the  attorney  and  counsel  In  thnt  case  had 
a  Hen  on  the  funds  collected  for  his  fee,  and 
the  state  was  relegated  to  an  action  at  law  to 
recover  the  balance.  If  any,  due  to  the  state. 
Re  Paschal.  10  Wail.  483,  8ub  nom.  Texas  v. 
White.  19  L.  ed.  002. 

Under  Wis.  fJen.  Laws  1800,  chap.  46,  Hen. 
Laws  1871,  chap.  73.  Rev.  Stat.  1878,  f  131, 
providing  for  the  appointment  by  the  governor 
of  agents  to  protect  tlmlier  land  granted  by 
Congress  to  the  state,  and  providing  for  the 
employment  of  counsel  to  assist  the  attorney 
general,  the  remedy  of  an  attorney  prosecuting 
such  claims  is  not  quantum  mervtt,  but  a  pro- 
ceeding by  mandamus.  Sloan  v.  State,  51  Wis. 
023,  8  N.  W.  393. 

In  subsequent  proceedings  by  mandamus  It 
was  hpld  that  the  relators  were  entitled  to  a 
peremptory  writ  to  compel  the  secretary  of 
state  to  audit  the  claim.  State  ejr  ret,  Sloan  v. 
Warner.  55  Wla  271,  9  N.  W.  705,  13  N.  W. 

In  Orton  v.  State.  12  Wis.  500.  78  Am.  Pec. 
754,   it  was  said  that  under  Wla   Rev.   Stat. 
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diior  QeneraZ,  38  Mich.  746;  People  em  rel, 
Ayres  v.  State  Auditors,  42  Mich.  422,  4  N. 
W.  274;  Detroit  Free  Press  Co,  v.  State  Au- 
iitors,  47  Mich.  135,  10  N.  W.  171;  Aplin 
▼.  Van  Tassel,  73  Mich.  28.  40  N.  W.  847; 
Kelley  v.  State  Auditors,  Mich.  Mandamus 
Cased,  085. 

It  has  exercised  a  discretion  upon  ques- 
tions of  fact,  which  the  courts  cannot  and 
will  not  control. 

People  ex  rel.  Kuhn  ▼.  Wayne  County 
Auditors,  10  Mich.  307 ;  People  ex  rel.  Yates 
r.  Atty.  Oen.  41  Mich.  728,  3  N.  W.  205; 
Fams^oorth  v.  Kalkaska  County,  50  Mich. 
640,  23  N.  W.  465:  Lachance  v.  Au4il<^  Oen- 
eral,  77  Mich.  503,  43  N.  W.  1005;  People 
▼.  //amYon,  09  Mich.  516,  59  N.  W.  611. 

This  proceeding  is  in  effect  a  suit  against 
the  state.  If  it  is  a  proceeding  against  the 
state,  either  directly  or  indirectly,  it  cannot 
be  maintained. 

People  ex  rel.  Ambler  v.  Auditor  General, 
38  Mich.  746;  People  ex  rel.  Ayres  v.  State 
Auditors,  42  Mich.  422:  Bresler  v.  Butler, 
60  Mich.  40,  20  N.  W.  825:  Ottawa  County 
▼.  Auditor  General,  69  Mich.  1.  36  N.  W. 
702:  Aplin  T.  Van  Tassel,  73  Mich.  28,  40 
N.  W.  847. 

Montn^omeryt  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  mandamus  to 
compel  the  respondent  to  allow  the  claim  of 


complainant  for  services  as  an  attorney. 
The  petition  sets  out  that  in  the  regular 
legislative  session  of  1800,  in  the  special 
session  of  1890,  and  in  the  special  session 
of  1900,  relator,  at  the  request  of  the  gov- 
ernor of  tlie  state,  prepared  a  joint  resolu- 
tion submitting  a  proposed  amendment  to 
the  Constitution  relative  to  the  taxation  of 
railroads  and  other  corporations;  that  lie 
advised  with  the  governor  as  to  the  form  of 
such  resolution  to  be  adopted,  and  with  the 
governor  and  attorney  general  as  to  the  le^^al 
questions  involved  in  the  proposed  amend- 
ments, and  the  bills  relating  to  the  rei)eal 
of  the  special  charters  of  certain  railroad 
companies.  He  was  paid  for  his  services  at 
the  regular  session,  having  rendered  a  bill 
approved  by  the  governor  and  attorney  gen- 
eral. But  the  attorney  general  refused  to 
recommend  payment  for  the  services  ren- 
dered at  tne  extraordinary  sessions,  al- 
though the  same  was  approved  by  the  gov- 
ernor. The  petition  sets  out  that  this  em- 
ployment was  a  continuation  of  the  fir^t 
employment  of  rein  tor,  beginning  with  the 
general  session.  The  answer  denies  this, 
and  asserts  that  the  attorney  general  did  not 
understand  that  the  relator  was  rendering 
the  services,  expecting  compensation  from 
the  state.  The  question  presented  is  wheth- 
er the  governor  may  employ  counsel  to  as- 
sist in  drafting  laws  or  proposed  amend- 
ments to  the  Constitution,  and  charge  tha 


1R49,  chap.  0,  I  2,  Rev.  Stat.  1858,  chap. 
10,  I  2,  the  governor  Is  authorised,  when- 
ever he  shsli  receive  notice  of  the  com- 
menrenient  of  soy  suit  by  which  the  rights  of 
the  state 'shall  be  liable  to  be  Injuriously  ef- 
fected, to  employ  sucb  coansel  as  he  mny  deem 
proper  to  ssslst  the  attorney  general,  or  In 
case  of  the  sickness  or  absence  of  the  attorney 
general,  or  when  he  may  be  Interested  adversely 
to  the  state,  to  employ  counsel  to  act  In  his 
■tead. 

Under  Mass.  Resolotfon,  March  20,  1888, 
chap.  89,  authorising  the  governor  and  counsel 
to  employ  an  agent  for  the  prosecution  of  war 
claims  sgalnst  the  United  States  and  to  fix 
his  compensation,  to  be  pstd  out  of  the  amount 
received  therefrom,  a  contract  made  In  pursu- 
ance thereof  wss  held  to  be  valid,  snd  not  con- 
trary to  public  policy,  notwithstanding  set  of 
Congress  Mnrch  2.  1891.  providing  that  no  part 
of  the  money  hereby  appropriated  shall  be  pa'd 
out  by  the  governor  of  any  state  to  any  at- 
tome>  or  agent  under  any  contract  for  serv- 
ices now  existing  or  heretofore  made  between 
the  representstlve  of  any  state  or  territory 
and  any  attorney  or  agent.  Davis  v.  Com.  104 
Mass.  241.  80  L.  K.  A.  74.3,  41  N.  R.  292.  In 
this  case  the  court  said:  ''Congress  only  pro- 
vided that  the  money  appropriated  should  not 
be  used  to  pay  for  the  services  of  sny  such 
agent  or  attorney.  If  the  money  was  to  t>e 
held  In  tnist  by  the  stste  for  the  persons  from 
whom  the  tax  was  collected,  th's  was  a  neces- 
sary provision  If  these  persons  were  to  be  p^ld 
In  full  out  of  It :  but  If  the  money  was  not  held 
In  trust  by  the  state,  but  belonged  to  the  st-ste 
absolntely.  It  Is  largely  a  matter  of  form  wheth- 
er the  obligations  of  the  state  shall  be  d's- 
chsrged  out  of  the  money  received  from  the 
United  Slates,  or  out  of  other  funds  of  the 
state/' 

Tbe  action  of  a  governor  was  held  to  be 
within  his  power  where  he  directed  that  a  suit 
be  Insf^itnted  for  the  recovery  of  money  of 
66  L.  R.  A. 


which  the  state  had  been  defrauded,  and  en- 
gaged the  services  of  a  competent  person,  un- 
der Oa.  Code  1873,  |  74,  providing  that  the 
governor  has  power  to  engage  tbe  services  of 
any  competent  fierson  for  the  discharge  of  any 
duty  required  by  law  and  essential  to  the  In- 
terest of  the  state,  or  necessary  In  an  emer- 
gency to  preserve  the  property  or  funds  of  the 
state.  It  wss  further  held  thst  the  legal  pre- 
sumption upon  demurrer  was  that  the  attomevs 
wh"8e  names  were  signed  to  the  writ  had  the 
authority  of  I  he  governor  to  Institute  the  suit. 
Alexander  v.  State,  56  Ca.  478. 

In  State  er  reL  Striniss  v.  Dobuclet.  2R  Ia. 
Ann.  101.  where  a  Judgment  was  rend'^red 
against  the  state  and  two  appeals  were  taken* 
one  by  the  attorney  general  and  one  by  the 
governor.  It  was  held  that  the  appeal  by  the 
attorney  general  would  not  bar  an  spneni 
through  the  governor.  It  waa  further  held: 
"It  Is  not  legally  correct  to  say  that  no  person 
Is  authorized  to  appeal  on  t>ehalf  of  the  stste, 
nxceot  In  canns  where  the  attorney  general  Is 
unable  or  unwilling  to  act.  The  prohibition  Is 
limited  to  the  employment  of  counsel  other 
than  the  attorney  general  by  the  trensurer  and 
nudltor.  and  does  not  exclude  the  governor 
from  doing  so." 

This  Btarement  quoted  mnit  refer  to  soma 
statute,  although  none  Is  cited. 

COMC/fllHoil. 

The  power  of  the  governor  to  employ  conn- 
sel  on  behnlf  of  the  state  Is  limited,  snd  Is 
not  suthorlxed  except  under  the  authority  of 
aome  statute.  If  statutory  authority  is  g'ven 
the  statute  must  be  followed,  and  for  emiiioy- 
ment  In  other  matters  tbe  attorney  will  have  oo 
claim  on  the  stste. 

Attention  Is  cslled  to  a  note  In  Northwestern 
&  I*.  Ilypotheek  Bsnk  v.  Stste  (Wssh.)  42  L. 
R.  A.  sn.  *'What  ctaims  oonstUute  vaHd  de- 
mands against  a  state,"  I.  T. 
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state  for  such  services.  We  are  pointed  to 
no  provision  of  statute  authorizing  such  em- 
ployment. The  Constitution  (art.  4,  $  13) 
provides  that  bills  may  originate  in  either 
house  of  the  legislature.  Section  14  pro- 
vides that  every  bill  and  concurrent  resolu- 
tion, except  of  adjournment,  passed  l)y  the 
legislature,  shall  be  presented  to  the  govern- 
or for  his  approval,  before  it  becomoi  a  law. 
Section  8,  art.  5,  of  the  Constitution  pro- 
vides that  the  governor  ''shall  give  to  the 
legislature  .  .  .  information,  by  mes- 
sage, of  the  condition  of  the  state,  and  rec- 
ommend such  measures  to  them  as  he  shall 
deem  expedient."  These  are  the  only  provi- 
sions of  the  Constitution,  to  which  our  at- 
tention has  been  attracted,  relating  to  the 
duties  of  the  governor  as  to  proposed  legis- 
lation. It  is  conceived  that,  when  the  people 
elect  a  governor,  it  is  expected  that  he  will 
recommend,  on  his  own  motion,  such  meas- 
ures as  his  judgment  shall  dictate,  and  that 
it  is  not  contemplated  that  he  may  employ 
others,  to  whom  he  will,  in  any  part,  dele- 
gate these  duties.  To  this  end,  he  is  author* 
ized  to  require  information  in  writing  from 
officers  of  the  executive  department  upon  any 
subject  relating  to  the  duties  of  their  re- 
spective offices.  Const,  art.  5,  §  5.  And  by 
statute  he  is  authorized  to  call  upon  numer- 
ous executive  officers  for  special  informa- 
tion, and  to  submit  the  results  of  such  in- 
formation to  the  legislature.  He  is  also,  by 
statute,  entitled  to  ask  the  attorney  general 
his  opinion  upon  questions  of  law.  Comp. 
Laws,  §  108.  But  there  is  no  provision  of 
statute  authorizing  the  governor  to  employ 
counsel  to  assist  in  preparing  bills  or  joint 
resolutions  to  be  submitted  to  the  legisla- 
ture. It  would  seem  to  be  no  part  of  the 
duty  of  the  governor  to  prepare  such  bills  or 
resolutions.  Th^  Constitution  contemplates 
that  this  duty  will  he  performed  by  the 
members  of  the  legislature.  Our  attention 
has  been  called  to  no  case  in  which  such  a 
power  has  been  exercised  by  the  governor, 
either  in  this  state,  or  in  any  of  the  other 
states  of  the  Union.  That  we  may  not  be 
misunderstood,  it  should  be  stated  that  by 
$  6  of  article  5  of  the  Constitution  the  duty 


is  enjoined  upon  the  governor  to  "take  care 
that  the  laws  be  faithfully  executed."  As 
to  whether  he  may,  in  the  absence  of  statu- 
tory authority,  employ  counsel  other  than 
the  attorney  general,  and  without  the  assent 
of  the  attorney  general,  in  the  performance 
of  this  duty  of  seeing  that  the  laws  are 
faithfully  executed,  we  express  no  opinion, 
as  that  question  is  not  presented  by  this 
record.  What  we  do  hold  is  that  the  gov- 
ernor has  not  the  power  to  charge  the  state 
with  the  expense  of  attorneys'  fees  incurred 
in  the  effort  to  change  existing  laws,  and 
to  draft  recommendations  for  submission  to 
the  legislature.  We  are  cited  to  two  cases 
in  which  it  is  held  that  the  governor  may 
employ  counsel.  The  first  of  these  is  State 
ex  rel.  Strauss  v.  Duhuclet,  25  La.  Ann.  161. 
In  that  case  it  was  held  that  the  ^vernor 
might  authorize  an  appeal  in  a  case  in  which 
the  state  was  interested,  to  be  taken  by  at- 
torneys other  than  the  attorney  general. 
We  have  found  no  statute  of  Louisiana 
touching  this  question,  but  their  CooAtitu- 
tion  contains  a  provision  that  the  governor 
shall  take  care  that  the  laws  be  faithfully 
executed,  and  the  case  cited  may  be  deemed 
an  authority  that,  for  that  purpose  and  in 
the  discharge  of  that  duty,  the  governor  haa 
authority  to  appoint  an  attorney.  The  other 
case  referred  to  is  Aleaander  v.  State,  56  Ga. 
at  page  478.  That  case  is  rested  upon  ex- 
press provisions  of  the  Code,  and  for  this 
reason  it  is  no  authority  for  the  contention 
of  relator.  In  our  view,  neither  of  these 
cases  in  any  way  tends  to  establish  the 
right  of  the  governor  to  employ  counsel,  at 
the  expense  of  the  state,  to  assist  in  the  per- 
formance of  duties  which  the  Constitution 
in  terms  imposes  upon  the  governor  himself. 
This  view  renders  it  unnecessary  for  us  to 
express  any  opinion  as  to  whether  the  deci- 
sion of  the  board  of  auditors  is  final,  both 
as  to  questions  of  law  and  questions  of  fact, 
when  dealing  with  a  claim  not  resting  upon 
positive  statutory  law. 
The  torit  tcill  he  denied. 

The  other  Justices  concur. 


TEXAS  SUPREME   COURT. 


Seth  P.  mLLS,  Plff,  in  Err., 

V, 

MlSSOimi,    KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY  of  Texas. 


( 


.Tex. 


) 


t.  A  luiinlclpal  ordinance  malclnv  It  a 
misdemeanor  for  one  not  an  em- 
ployee of  the  railroad  company  to  be 
found  Jnmplnff  or  swingrin?  on  or  off  from 
any  movins  train,  If  applied  to  the  case  of 
a  passi^nger  attempting  to  board  a  train 
which  has  begiin  to  move.  Is  void  as  beyond 
the  power  of  the  municipality  to  enact. 

Note. — As  to  validity  of  extra  charge  for 
passenger  fare  when  paid  on  train,  see,  In  this 
series,  Phettiplace  v.  Northern  P.  R.  Co.  (Wis.) 
20  L.  R.  A.  483,  and  note :  also  Coffee  v.  Louis- 
ville &  N.  R.  Co.  (Miss.)  45  L.  R.  A.  112. 

55  L.  R.  A.  32 


2.  A  rearnlatton  of  a  railroad  compa- 
ny reqnirlne:  passengers  to  purchase 
tickets  before  entering  trains  is  not  forbid- 
den by  statutes  requiring  the  transportation 
of  passengers  "on  due  payment  of  fare  legal- 
ly authorized  therefor,'*  and  prescribing  that 
when  fare  is  paid  on  the  train  a  higher  rata 
may  be  exacted  than  when  tickets  are  pur- 
chased. 

8.  A  rnle  forbidding  passengers  to  en- 
ter cars  without  tickets  cannot  be  enforced 
under  a  statute  requiring  ticket  offices  to  be 
open  half  an  hour  before  departure  of  trains, 
unless,  during  that  time,  someone  has  been 
there  to  sell  tickets,  and  is  unenforceable 
where,  although  the  office  was  open,  the  agent 
was  for  a  portion  of  the  time  absent  there- 
from attending  to  other  duties. 

4.  The  Insertion  In  a  section  of  a 
statute    arlvlng:    a    railroad    contpany 
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tlie   rlarlit  to   charge  additional   fare 

on  the  train,  of  the  clause,  "provided  rail- 
roads shall  be  required  to  keep  their  ticket 
offices  open*'  a  certain  time  before  departure 
of  trains,  does  not  limit  Its  effect  merely  to 
the  question  of  the  extra  fare,  but  will  pre- 
clude the  enforcement  of  a  rule  requiring  the 
possession  of  tickets  as  a  condition  to  enter- 
ing trains  unless  the  proviso  is  complied 
with. 

S»  The  abnence  off  tlie  asent  from  His 
office  when  there  is  not  sufficient  time  re- 
maining for  an  intending  passenger  to  pur- 
chase a  ticket  and  enter  a  train  before  Its  i 
departure  will  not  entitle  the  passenger  to  { 
disregard  a  rule  requiring  the  possession  of 
tickets  as  a  condition  to  entering  the  train. 

••  The  aviestlon  Is  for  tlie  Jury,  off  the 
nearllflrenee  of  a  railroad  company  in 
putting  a  train  in  motion  and  forcing  an  in- 
tending passenger  to  choose  between  being 
left  and  boarding  the  moving  cars  at  a  place 
known  by  it,  but  not  by  him,  to  be  unsuit- 
able, after  having  established  the  practice 
of  bringing  the  train  to  a  suitable  place  for 
receiving  passengers  before  dispatching  It  on 
Its  Journey. 

T«  Attempting  to  set  upon  a  slowly 
nto-vlngr  train  Is  not  negligence  per  ae. 

8.  Upon  the  ^aestlon  whether  or  not 
an  Intending:  passenger  was  denied 
proper  opportunity  to  aret  a  ticket, 
he  may  state  that  had  the  agent  been  in  the 
office  when  he  applied  he  could  have  gotten 
on  the  train  before  It  moved. 

••  One  Injured  In  attemptlngr  to  board 
a  moving  train  the  gates  of  which  were 
open  may  testify  that  he  has  repeatedly  seen 
gatemen,  before  leaving  stations,  close  the 
gates,  as  bearing  on  the  character  of  his  at- 
tempt. 

(December  17,  1900.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  tor  McLennan  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  C.  Prendergast  and  Jones 
ft  Sleeper  for  plaintiff  in  error. 

Messrs.  T.  S.  Miller  and  Clark  ft  Bo- 
linger,  for  defendant  in  error: 

The  undisputed  proof  in  said  cause  showed 
conclusively  that  the  plaintiff's  injuries 
were  caused  proximately  by  his  own  gross 
contributory  negligence,  in  that  he,  in  the 
face  of  impending  danger,  negligently  ran 
after  defendant's  moving  train,  and  negli- 
gently grabbed  hold  of  the  railing  on  the 
steps  of  defendant's  car,  when  the  train  was 
moving  at  the  rate  of  6  miles  per  hour,  and 
negligently  attempted  to  shuffle  his  feet  off 
of  a  high  platform  to  get  them  on  the  steps 
at  the  front  end  of  defendant's  coach  by 
Jumping  down  said  platform  at  said  steps 
when  he  knew  and  realized,  and  admitted  on 
the  trial,  that  it  was  dangerous,  and  there 
was  no  reasonable  cause  or  excuse  for  such 
recklessness  given. 

Washington  v.  Missowrif  K.  d  T.  R.  Co. 
90  Tex.  314,  38  S.  W.  764;  Lee  v.  InternOr 
65L.  R.  A. 


tional  d  O.  N,  R.  Co.  89  Tex.  683,  36  S.  W. 
63;  San  Antonio  d  A,  P.  R.  Co,  r.  Bowlesy 
88  Tex.  639,  32  S.  W.  880;  Benches  ▼.  San 
Antonio  d  A,  P.  R.  Co,  88  Tex.  117,  30  S.  W. 
431;  Crawford  ▼.  Houston  d  T,  C.  R-  Co.  89 
Tex.  89,  33  S.  W.  634;  Gaiveston,  H.  d  S.  A. 
R.  Co.  ▼.  Ryon,  80  Tex.  69,  16  S.  W.  688; 
McDonald  v.  International  d  O.  N.  R.  Co. 
86  Tex.  1,  22  S.  W.  939;  Sahine  d  E.  T.  R. 
Co.  v.  Dean,  76  Tex.  76,  13  S.  W.  46;  Gal- 
veston, H.  d  S.  A.  R.  Co.  ▼.  Porfert,  72  Tex. 
352,  10  S.  W.  207 ;  Texa^  d  P.  R.  Co.  v.  Ful- 
ler, 6  Tex.  Civ.  App.  660,  24  S.  W.  1090; 
Smith  V.  Houston  d  T.  C.  R.  Co.  17  Tex.  CSv. 
App.  602,  43  S.  W.  36;  Hoover  v.  Texas  d  P. 
A*.  Co.  01  Tex.  603. 

Plaintiff  was  not  entitled  to  recover  io 
this  cause  on  account  of  his  testimony  show- 
ing conclusively  that  his  injuries  were  caused 
by  his  <»wn  voluntary  conduct  in  violating 
or  attempting  to  violate  the  reasonable  rule» 
and  regulations  of  defendant  forbidding  him 
to  board  passenger  trains  without  having 
previously  purchased  a  ticket,  which  rules 
and  regulations  were  admitted  by  plaintiff^ 
to  be  uioroughly  known  and  understood  by 
him  at  the  tinie  of,  and  prior  to,  said  acci- 
dent. 

San  Antonio  d  A.  P.  R.  Co.  ▼.  Lynch  (Tex. 
Civ.  App.)  40  S.  W.  631;  International  d  G. 
N.  R.  Co.  ▼.  Goldstein,  2  Tex.  App.  Civ.  Cas. 
(Willson)  §  274,  p.  206;  Beauchamp  v.  In- 
ternational d  G.  N.  R.  Co.  56  Tex.  249 ;  Gulf, 
C.  d  8.  F.  R.  Co.  ▼.  DoAcikina,  77  Tex.  228,. 
13  S.  W.  982;  Missouri,  K.  d  T.  R.  Co.  ▼. 
Brown  (Tex.  Civ.  App.)  39  S.  W.  326;  TeaxM 
d  P.  R.  Co.  ▼.  Black,  87  Tex.  160,  27  S.  W. 
118. 

Plaintiff's  injuries  were  not  the  natural 
and  probable  consequence  of  the  acts  of  neg- 
ligence complained  of  a^inst  this  defendant, 
and  this  defendant  or  its  agents  were  not 
capable  of  foreseeing  that  such  acts  com- 
plained of  would  cause  injury  to  plaintiff. 

Texas  d  P.  R.  Co.  v.  Bigham,  90  Tex.  223,. 
38  S.  W.  102;  Scale  v.  Gulf,  C.  d  S.  F.  R.  Co^. 
65  Tex.  274,  57  Am.  Rep.  602;  Washington 
V.  Missouri,  K.  d  T.  R.  Co.  90  Tex.  321,  38  S. 
W.  764;  Brandon  v.. Gulf  City  Cotton  Pres» 
d  Mfg.  Co.  51  Tex.  121 ;  Pinson  v.  Kirsh,  46 
Tex.  26;  Murray  v.  Gulf,  C.  d  S.  F.  R.  Co. 
73  Tex.  2,  11  S.  W,  125;  International  d  G. 
N.  R.  Co.  V.  Goldstein,  2  Tex.  App.  Civ.  Cas. 
(Willson)  §  274,  p.  200;  Deering,  Neg.  J 
411;  Southern  R.  Co.  v.  Smith,  40  L.  R.  A. 
740,  30  C.  C.  A.  58,  62  U.  S.  App.  708,  8ft 
Fed.  292. 

The  measure  of  defendant's  duty  to  the 
plaintiff  in  respect  to  keeping  its  ticket  of- 
fice open  is  fixed  by  statutory  law  to  be  for 
thirty  minutes  prior  to  the  departure  of  the 
train. 

Sayles'  Rev.  Stat.  art.  4542. 

An  erroneous  charge  is  presumed  to  be  in- 
jurious. 

Gulf,  C.  d  S.  F.  R.  Co.  V.  Hohnson,  91  Tex. 
569,  44  S.  W.  1067;  Taylor,  B.  d  H.  R.  Co. 
V.  Wai-ner,  88  Tex.  642,  32  S.  W.  808;  JBTmer- 
son  V.  Mills,  83  Tex.  386,  18  S.  W.  805;  Gulf, 
C.  d  S.  V.  R.  Co.  V.  Greenlee,  62  Tex.  344. 

Assuming  that  the  plaintiff  had  no  tick- 
et, and  had  no  right  under  the  law  to  board 
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the  train  without  a  ticket^  he  was  in  law  a 
treapasser  in  his  voluntary  effort  to  board 
such  train  without  a  legal  right  to  do  so. 
And,  being  in  the  commission  of  a  wrong  in 
violation  of  the  law  and  the  reasonable  rules 
and  regulations  of  defendant,  he  was  not 
certainly  entitled  to  the  assistance  of  the 
agents  and  servants  of  defendant  to  assist 
him  onto  said  train  in  violation  of  the  legal 
rights,  rules,  and  regulations  of  defendant. 

Oalveston,  H,  d  8.  A.  R.  Co,  v.  Ryon,  70 
Tex.  56,  7  S.  W.  687;  80  Tex.  59,  16  S.  W. 
588. 

Railroads  owe  no  duty  to  trespassers. 

3  Elliott,  Railroads,  SS  1253-1255. 

'Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  writ  of  error  was  granted  from  a 
judgment  of  the  court  of  civil  appeals  affirm- 
ing a  judgment  of  the  district  court  in  favor 
of  defendant  in  error  in  a  suit  brought 
against  it  by  plaintiff  in  error  to  recover 
damages  for  personal  injuries.  The  injuries 
were  received  in  the  town  of  Granger  while 
plaintiff  in  error  was  attempting  to  get  up- 
on a  moving  passenger  train  of  defendant  in 
error  for  the  purpose  of  taking  passage 
thereon,  and  the  district  judge,  before  whom 
the  case  was  tried  by  jury,  fUfter  the  conclu- 
si<m  of  the  evidence  directed  a  verdict  for 
defendant ;  the  reason  for  such  action  not  be- 
ing stated  of  record.  At  the  time  when 
plaintiff  so  attempted  to  enter  the  cars  there 
was  in  force  in  Granger  the  following  ordi- 
nance :  ''Be  it  ordained  by  the  town  council 
of  the  town  of  Granger,  Texas,  any  person 
or  persons  who  shall  be  found  jumping  or 
swinging  on  or  off  of  any  moving  train  who 
is  not  in  the  employ  of  the  railroad  company 
within  the  corporate  limits  oi  the  town,  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  in  the  mayor's  court,  shall  be 
fined  not  lees  than  one  nor  more  than  ten 
dollars."  The  court  of  dvil  appeals  held 
this  ordinance  applied  to  plaintiff's  act  in 
attempting  to  jump  on  the  train  while  it 
was  in  motion,  although  he  did  so  intending 
in  good  faith  to  become  a  passenger  thereon ; 
that,  as  thus  applied,  the  ordinance  was  val- 
id, and  that  plaintiff's  violation  of  it  consti- 
tuted negligence  per  «e,  which  precluded  him 
from  recovering;  and  that  hence  the  trial 
court  was  justified  in  directing  the  verdict 
against  him.  To  this  view  we  have  been  un- 
id>1e  to  agree.  We  shall  not  enter  into  a  dis- 
cu.<wion  of  the  broad  question  suggested  by 
counsel  for  plaintiff  in  error, — whether  an 
ordinance  prohibiting  the  doing  of  a  given 
act  may  have  the  effect  of  determining  the 
civil  rights  and  liabilities  of  a  person  for  an 
act  done  in  violation  of  it.  Some  authori- 
ties hold  that  the  extent  of  the  power  of  the 
municipal  corporation,  where  the  ordinance 
is  valid,  is  to  enforce  the  penalty,  and  that 
the  civil  rights  and  liabilities  of  the  party 
are  to  be  determined  by  the  general  laws  of 
the  state,  which  the  municipal  body  has  no 
power  to  change.  But  a  consideration  of 
this  question  is  wholly  unnecessary,  for  the 
reason  that,  if  the  ordinance  in  question  is 
to  be  held  to  apply  to  such  acts  as  that  of 
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plaintiff  in  error,  it  would,  In  our  opinion, 
be  unreasonable  and  void.  By  article  593, 
Rev.  Stat.,  the  power  of  corx>orations  such  as 
Granger  to  pass  ordinances  is  thus  defined: 
''To  enact  such  by-laws  and  ordinances  not 
inconsistent  with  the  laws  and  Constitution 
of  the  state  as  shall  be  deemed  proper  for 
the  government  of  the  corporation."  And 
by  art.  602  it  is  made  the  duty  of  the  mayor 
to  enforce  such  by-laws  and  ordinances,  "not 
inconsistent  with  the  laws  of  the  land,  as  the 
board  of  aldermen  may  from  time  to  time 
enact  for  the  better  regulation  of  the  police 
of  the  corporation."-  It  may  be  true  that 
there  is  no  provision  of  the  statute  or  Con- 
stitution directly  prohibiting  the  passage  of 
such  an  ordinance  as  that  in  Question,  but  it 
is  a  part  of  the  common  law  of  the  state  that 
ordinances  not  expressly  authorized  must  be 
reasonable  and  not  against  common  right. 
MHliken  v.  Weatkerford,  54  Tex.  388,  38 
Am.  Rep.  629,  and  authorities  there  cited; 
Napman  v.  People,  19  Mich.  352.  The  ordi- 
nance, if  taken  as  prohibiting  persons  from 
getting  on  trains,  when  they  otherwise  would 
have  had  the  right  to  do  so,  cannot  in  any 
just  sense  be  deemed  one  "for  the  govern- 
ment of  the  corporation,"  or  "for  the  better 
regulation  of  the  police  of  the  corporation." 
On  the  contrary,  it  would  simply  be  a  regu- 
lation of  the  rights  of  the  p&Fsenger  and  the 
carrier,  in  which  the  corporation  had  no  con- 
cern. Not  only  would  it  be  an  attempt  to 
regulate  the  exercise  of  the  right  of  the  pas- 
senger to  take  passage,  and  of  the  carrier  to 
receive  him,  but  a  practical  denial  of  it,  as- 
suming that  the  circumstances  existed  to 
give  the  passenger  the  right  to  get  upon  the 
train  while  moving.  If  the  circumstances 
did  not  give  the  right  under  the  law,  then  the 
ordinance  adds  nothing.  We  are  to  be  un- 
derstood as  holding  only  that  the  interpreta- 
tion sought  to  be  put  upon  the  ordinance 
would  render  it  void,  without  determining 
whether  or  not  that  interpretation  is  cor- 
rect. Its  language  most  naturally  applies 
to  acts  of  a  different  character  from  that  of 
plaintiff  now  in  question,  and  it  may  be  that 
its  operation  should  be  restricted  to  mis- 
chiefs over  which  the  corporation  had  pow- 
er: and  the  question  whether  or  not,  when 
properly  interpreted,  it  is  valid,  is  not  be- 
fore us. 

But  it  is  contended  that  the  evidence 
without  the  ordinance,  was  such  as  to  au- 
thorize the  trial  judge  to  direct  a  verdict  for 
defendant.  The  evidence  is  voluminous,  but 
it  is  only  necessary  to  state  such  facts  as  the 
testimony  most  favorable  to  plaintiff  tended 
to  establish,  and  consider  them  in  connection 
with  the  facts  the  existence  of  which  is  un- 
disputed. The  defendant  had  adopted  a  reg- 
ulation that  passengers  who  had  not  pur- 
chased tickets  should  not  be  admitted  to  its 
trains,  and  had  equipped  its  cars  with  vesti- 
bules having  doors,  or  with  gates,  closing 
the  entrances  to  the  platforms,  and  had  in- 
structed its  servants  to  open  certain  ones 
of  the  doors  or  vestibules  at  stations  for  the 
egrees  and  ingress  of  passengers,  and  to  keep 
the  others  closed,  and  to  admit  no  one  who 
had  no  ticket,  allowing  to  passengers  unpro- 
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Tided  with  tickets  reas6xiable  time  to  get 
them,  without  unreasonably  delaying  trainii. 
These  rules  also  required  that  the  gates  or 
doors  to  the  vestibules  be  kept  securely  fas- 
tened while  the  trains  were  running,  and 
that  servants  exercise  the  greatest  care  to 
see  that  passengers  did  not  get  on  or  off 
trains  in  motion.  Plaintiff  knew  of  the  r^- 
ulation  requiring  of  passengers  the  purchase 
of  tickets,  and  had  observ^  the  practice  of 
tlie  gatemen  on  the  trains  in  opening  and 
closing  the  gates.  At  Granger  two  passen- 
ger trains  were  accustomed  to  meet  and  pass 
each  other.  The  station  there  stood  between 
the  main  track  west  and  a  side  track  east  of 
it.  On  the  west  side  was  a  low  platform 
along  the  main  track,  provided  for  and  suit- 
able to  the  use  of  passengers  in  getting  on 
and  off  the  trains.  On  the  east  side  was  a 
high  platform,  generally  used  for  loading 
and  unloading  freight  on  and  from  trains, 
and  not  well  adapted  to  the  use  of  passen- 
gers. The  south-bound  train  usually  ar- 
rived at  Granger  before  the  north-bound 
train,  and  entered  upon  the  siding  east  of 
the  station,  and  there  awaited  the  arrival  of 
the  north-bound  train,  which  followed  the 
main  track.  Sometimes  .the  south-bound 
train  would  wait  until  the  other  had  pro- 
ceeded north,  leaving  the  main  track  open, 
and  would  then  back  upon  that  track  and 
pull  down  it  to  the  west  side  of  the  station, 
and  stop  there  for  passengers  to  get  on ;  and 
at  other  times  it  Avould  proceed  southward 
over  the  side  track,  and  onto  the  main  track, 
south  of  the  station,  in  which  event  passen- 
gers were  expected  to  get  on  while  the  train 
stood  upon  the  side  track.  The  practice  in 
this  particular  was  so  uncertain  that  it 
could  not  be  known  in  advance  which  course 
would  be  taken  on  any  occasion,  the  agent 
sometimes  having  to  move  to  the  east  plat- 
form matter  which  he  had  placed  on  the  west 
platform  to  be  loaded  upon  the  train.  Plain- 
tiff, v/ho  did  not  reside  at  Granger,  had  fre- 
quently traveled  on  the  road;  and  on  every 
occasion  the  south-bound  train,  after  the  de- 
parture of  the  other,  had  gone  upon  the  main 
track  and  stopped  for  passengers  at  the  pas- 
senger platform,  and  he  had  no  reason  to  be- 
lieve that  this  was  not  the  uniform  practice. 
On  the  occasion  in  question,  being  at  Gran- 
ger on  a  visit,  and  desiring  to  take  the  south- 
bound train,  he  went  to  the  station,  and  into 
the  waiting  room,  to  get  a  ticket,  some  ten 
minutes  before  train  time.  He  looked  at  the 
ticket  window,  and  made  some  in<]uiry  for 
the  ticket  agent,  and,  not  seeing  him,  went 
out  upon  the  west  platform,  where  he  stood 
conversing  until  and  for  some  time  after  his 
train  arrived  and  stopped  upon  the  side 
track,  supposing  that  his  train  would  be 
brought  around  to  the  platform  as  before. 
But  when  he  saw  the  other  train  coming  he 
made  inquiry,  and,  getting  some  informa- 
tion, he  proceeded  to  the  ticket  office  again 
to  get  a  ticket;  but  the  agent  was  then  out 
to  attend  to  his  business  in  connection  with 
the  north-bound  train,  which  reached  the 
station  about  the  time  plaintiff  reached  the 
office.  A  bystander  pointed  out  the  agent, 
who  was  then  on  the  passenger  platform, 
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north  of  the  station,  and  plaintiff,  after  hav- 
ing waited  two  or  three  minutes,  went  to- 
wards him  for  the  purpose  of  asking  for  a 
ticket;  but  as  he  passed  the  north  end  of  the 
station  he  saw  that  the  south-bound  train 
was  in  motion,  and  realizing  that  he  had  not 
time  to  set  a  ticket  and  board  it,  and  seeing 
the  platform  at  the  north  end  of  the  station 
obstructed  by  machinery,  so  that  he  could 
not  cross  it,  he  moved  in  a  fast  walk  south 
along  the  west  platform  and  around  the 
south  end  of  the  station  to  the  east  platform, 
and  in  attempting  to  get  upon  the  train  was 
thrown  or  fell  to  the  ground,  and  was  in- 
iured.  The  speed  of  the  train  had  gradual- 
ly increased  while  plaintiff  was  passing 
around  the  statioQ,  but  some  of  the  evidence 
tends  to  show  that  it  was  still  moving  very 
slowly;  and  to  plaintiff,  as  well  as  ti  some 
of  the  bystanders,  it  appeared  easy  to  step 
upon  it.  While  the  conductor  and  a  number 
of  bystanders  saw  plaintiff  about  to  enter 
the  car,  the  evidence  would  have  warranted 
the  jury  in  finding  that  none  of  them  warned 
him.  Although  the  train  was  moving,  the 
gate  or  door  was  open  where  plaintiff  at- 
tempted to  enter,  and  some  person  immedi- 
ately preceded  him.  going  upon  the  train. 
While  waiting  for  this  person  to  get  aboard, 
plaintiff  walked  along  with  the  train,  grasp- 
ing the  railing  around  the  platform  with  one 
hand,  and  holding  a  light  valise  in  the  oth- 
er, and  finally  stepped  with  one  or  both  feet 
upon  the  step  as  the  train  was  near  the 
southern  end  of  the  platform,  and  was  pulled 
or  thrown  around  against  the  car,  and  fell  to 
the  ground  beyond  the  platform.  At  the  point 
where  plaintiff  attempted  to  board  the  train, 
the  freight  platform  was  about  3^  feet  in 
height.  The  lowest  step  of  the  car  was 
somewhat  lower,  and  about  15  inches,  later- 
ally, from  the  platform.  The  platform  of 
the  car  was  2  or  3  feet  from  the  platform  of 
the  station  and  the  intervening  steps  of  the 
car  were  nearer.  Plaintiff  has  passed  over 
the  east  platform  in  going  to  the  station,  but 
had  taken  no  notice  of  ite  arrangement,  and 
had  no  previous  knowledge  thereof.  When 
the  south-bound  train  was  not  to  be  carried 
to  or  stopped  at  the  western  platform,  it 
usually  stood  on  the  side  track  so  that  the 
front  end  of  the  passenger  coach  furthest 
forward  stood  alongside  the  freight  plat- 
form, and  the  other  cars  were  extended  back 
from  it,  and  the  train  in  question  thus  stood. 
Passengers  usually  Altered  the  rear  coaches 
from  the  ground,  and  sometimes  got  upon 
the  front  coach  from  the  platform.  These 
arrangements  were  unsuitable  and  insuffi- 
cient for  the  convenience  of  passengers,  while 
those  beside  the  main  track  were  the  proper 
ones  fpr  their  purposes.  Plaintiff  could 
have  gotten  on  the  train  in  the  way  indicat- 
ed, had  he  known  that  it  was  expected  of 
him.  He  knew  that  one  passenger  had  got- 
ten off,  and  one  on,  but  did  not  know  that 
the  train  would  not  be  brought  around  to 
the  passenger  platform.  The  evidence  shows 
that  the  ticket  office  was  open,  and  the  agent 
in  it  for  the  purpose  of  selling  tickets,  for 
more  than  a  half  hour  before  the  departure 
of  these  trains,  except  that  he  left  it  when 
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the  Boath-bound  train  came  in,  to  put  on  and 
take  off  mail  or  express  matter  or  baggage, 
returned  after  doing  this,  and  again  iSt  his 
oHice  as  the  north-hound  train  approached. 
He  was  thus  in  his  office  during  the  time 
plaintiff  was  at  the  station,  and  until  the 
first  train  came  in,  but  was  out  on  the  sec- 
ond occasi<Mi  when  plaintiff  went  for  his 
ticket. 

These  facts,  stated  somewhat  fully  be- 
cause of  the  peculiar  nature  of  the  case,  give 
prominence  to  these  questions :  First,  had 
plaintiff  the  legal  right  to  get  on  the  train, 
not  having  obtained  a  ticket?  If  so,  second, 
was  there,  on  the  part  of  defendant,  negli- 
gence or  omission  of  duty  towards  plaintiff? 
Third,  was  such  negligence  a  proximate 
cause  of  the  injury  received  bv  plaintiff? 
Fourth,  was  plaintiff  i^ilty  of  negligence 
which  contributed  to  such  injury?  If  the 
evidence  tended  to  show  a  state  of  facts  un- 
der which  the  jury  could  have  determined 
each  of  these  questions  in  favor  of  plaintiff, 
then  a  submission  of  the  cause  for  their  de- 
termination was  necessary.  If  plaintiff  did 
not  have  the  right  to  take  passage  upon  the 
train,  it  was  only  because  the  regulation  of 
defendant  prohibited  the  taking  of  passen- 
gers without  tickets.  It  may  well  be  re- 
garded as  a  well-settled  proposition  that 
railroad  companies,  unless  forbidden  by 
statute,  may  make  and  enforce  such  a  regu- 
lation, provided  they  also  afford  to  those  de- 
siring to  become  passengers  ample  opportu- 
nities for  the  procurement  of  tickets. 
Hutchinson,  Carr.  568;  International  do  O. 
A'.  R.  Co.  V.  Goldstein,  2  Tex.  App.  Civ.  Cas. 
(Willson)  §  274,  p.  206,  and  authorities 
there  cited.  We  think  it  is  true,  also,  that 
the  statutes  of  this  state  do  not  forbid  rail- 
road companies,  if  they  comply  with  the 
rules  of  law  intended  to  secure  to  passengers 
the  proper  facilities  for  getting  tickets,  to 
require  them  to  do  so  as  a  condition  of  re- 
ceiving them  upon  trains.  Article  4484 
S'ves  to  such  companies  "the  right  to  regu- 
te  the  time  and  manner  in  which  passen- 
gers and  property  shall  be  transported  and 
the  compensation  to  be  paid  therefor,''  sub- 
ject to  other  provisions  of  law.  Article  4494 
requires  them  to  take  and  transport  passen- 
gers, etc.,  from  and  to  the  places  specified, 
"on  due  payment  of  fare  legally  authorized 
therefor.'*  This  does  not  prescribe  the  agent 
to  whom  the  fare  shall  be  paid,  but  leaves 
it  in  the  pmver  of  the  companies,  if  they  see 
fit,  to  require  that  it  be  paid  to  a  ticket 
agent,  and  that  a  ticket  be  received  from 
him  as  evidence  to  conductors  of  such  pay- 
ment and  of  the  right  to  transportation. 
Article  4542  prescribes  the  rates  of  fare 
which  may  be  charged  for  carriage  of  pas- 
sengers. It  fixes  such  fare  at  three  cents  a 
mile,  with  proviso  that,  "where  fare  is  paid 
to  the  conductor,  the  rate  shall  be  four  cents 
per  mile,  except  from  stations  where  no  tick- 
ets are  sold,"  with  two  other  provisos  not 
pertinent  to  this  case  and  the  final  further 
proviso  that  "railroads  shall  be  required  to 
keep  their  ticket  offices  open  half  an  hour 
prior  to  the  departure  of  trains,  and  upon 
failure  to  do  so  they  shall  not  charge  more 
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than  three  cents  per  mile."  This  does  not 
afiirmatively  confer  upon  passengers,  the 
right  to  get  upon  trains  without  tickets,  and 
thereby  deny  the  right  of  the  carrier  to  re- 
quire tickets  as  a  condition  of  their  admis- 
sion, but  only  prescribes  the  fare  in  case  the 
passenger  is  on  the  train  and  pays  to  the 
conductor.  Whether  or  not  one  may  take 
passage  without  a  ticket,  therefore,  depends 
upon  the  question  whether  or  not  the  carrier 
has,  by  a  reasonable  regulation,  required  the 
purchase  of  one  as  a  prerequisite  to  the  un- 
dertaking to  carry.  The  regulation  in  ques- 
tion, so  far  as  it  required  a  ticket,  cannot 
in  law  be  held  unreasonable,  since  by  its 
terms  it  did  not  deny  to  any  passenger  any 
opportunity,  to  which  the  law  entitled  him, 
to  comply  with  it  by  purchasing  a  ticket. 
It  is  not  enough,  however,  that  the  rule  it- 
self be  reasonable.  In  order  for  it  to  so 
operate  as  to  deprive  a  particular  passenger 
of  the  right  to  travel  on  the  train,  there 
must  in  fact  have  been  afforded  to  him  such 
opportunities  and  facilities  as  the  law  re- 
quires to  allow  him  to  comply  with  it.  With 
such  a  regulation  in  force,  the  right  of  one 
desiring  to  become  a  passenger  is  to  procure 
his  ticket  and  be  transported.  The  servants 
of  the  company  cannot  defeat  the  right  to 
the  ticket  by  their  failure  to  comply 
with  the  ls»w  intended  to  secure  it,  and  at 
the  same  time  refuse  admission  to  the 
train;  but  the  passenger,  if  thus  defeated, 
would  have  the  right  to  travel  without  the 
ticket  upon  payment  of  the  regular  fare.  If, 
therefore,  the  jury  could  have  found,  under 
the  evidence,  that  plaintiff  was  prevented 
from  getting  a  ticket  by  the  failure  of  de- 
fendant's servants  to  observe  the  law  fixing 
the  measure  of  their  duty  in  affording  him 
the  opportunity  to  do  so,  the  court  could  not 
deny  him  the  right  to  have  the  jury  pass  up- 
on his  case  on  the  ground  that  he  did  not 
have  the  right  to  enter  the  train.  In  the 
absence  of  statutory  requirements,  the  de- 
fendant, before  it  could  enforce  against  him 
its  regulation,  must  have  afforded  him  am- 
ple facilities  and  opportunities  for  the  pur- 
cha^  of  a  ticket,  and  whether  or  not  this 
had  been  done  would  be  determined  under  all 
of  the  circumstances  of  the  case.  Swan  y. 
Manchester  d  L.  R.  Co.  132  Mass.  116,  42 
Am,  Rep.  432;  Chicago,  B.  d  Q.  R.  Co.  v. 
Parks,  IS  111.  464,  68  Am.  Dec.  562;  St. 
Louis,  A.  d  T.  H.  R.  Co.  v.  South,  43  111.  176, 
92  Am.  Dec.  103.  Even  under  this  rule  we 
would  not  be  prepared  to  hold  that  the  evi- 
dence was  such  as  to  authorize  the  court  to 
take  the  question  from  the  jury.  But  the 
statute  which  we  have  quoted  above  is  more 
definite.  It  requires  railroad  companies  to 
keep  their  oflices  open  for  at  least  a  half  hour 
before  the  departure  of  each  train,  and  this 
requirement  is  for  the  benefit  of  persons  in- 
tending to  take  passage,  and  means,  not  only 
that  the  oflice  itself  shall  be  open,  but  that 
someone  shall  be  there  to  sell  tickets.  Fot' 
dyce  V.  Man/acl,  82  Tex.  527,  18  S.  W.  657; 
Porter  v.  "Sew  York  C.  R.  Co.  34  Barb.  356 ; 
Nellis  V.  A'cio  York  C.  R.  Co.  30  N.  Y.  505. 
The  structure  of  the  section  in  which  thia 
proviso    is    inserted   suggests    the   question 
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whether  or  not  it  impoeee  a  general  duty  to 
keep  the  offices  open,  or  is  intended  simply 
to  make  that  fact  a  condition  precedent  of 
the  right  to  charge  passengers  without  tick- 
ets four  cents  a  mile.  It  undoubtedly  has 
tie  latter  effect  {Miaaottri  P.  R.  Co,  v.  Mc- 
Clanahan,  66  Tex.  530,  1  S.  W.  676),  but  it 
does  not  follow  that  its  operation  is  no 
broader.  Its  terms  are  general,  and  are  not 
such  as  would  most  appropriately  express 
only  the  purpose  to  impose  a  condition  upon 
the  right  to  charge  more  than  the  regular 
fare.  The  language  is  not  that  carriers 
shall  have  the  ri^ht  to  charge  four  cents  a 
mile  "if  they  shiHl  keep  their  offices  open," 
or  "provided  they  keep  their  offices  open,"  or 
even  "provided  they  shall  keep  their  offices 
open,"  but  it  is,  "provided"  they  "shall  be 
required"  to  keep  their  offices  open ;  and  the 
subsequent  language  merely  prescribes  what 
shall  be  one  of  the  consequences  of  their  fail- 
ure to  comply.  The  fact  that  the  provision 
is  called  a  "proviso"  does  not  prevent  the 
general  language  having  the  effect  which  the 
legislature  intended,  if  that  is  ascertained  to 
be  to  establish  a  general  rule;  and  it  seems 
that  this  language  does  this,  and  at  the  same 
time  serves  as  a  qualification  of  provisions 
which  precede  it.  Article  4542  is  the  same 
as  one  of  the  sections  of  the  act  of  1883, 
which  contained  many  provisions  concerning 
railroads,  and  was  not  merely  one  to  fix  pas- 
senger fares.  A  provision  imposing  a  gen* 
eral  duty  was  not  inappropriate  in  that  act, 
and  the  fact  that  it  was  put  in  the  form  of 
the  proviso  does  not  authorize  the  court  to 
limit  its  operation.  On  a  similar  question 
the  Supreme  Court  of  the  United  States 
said:  "We  are  of  opinion  that  the  proviso 
referred  to  is  not  limited  in  its  effect  to  the 
section  where  it  is  found,  but  that  it  was  af- 
firmed by  Congress  as  an  independent  propo- 
sition, and  applies  alike  to  all  officers  of  this 
class."  United  States  v.  Bahhit,  1  Black, 
55,  17  L.  ed.  94.  The  effect  of  this  statute, 
therefore,  was  to  entitle  plaintiff  to  the  half 
hour  before  the  departure  of  the  train  in 
which  to  purchase  a  ticket:  and  the  defend- 
ant could  not  dcnv  this  rirrbt.  and  at  the 
same  time  enforce  its  regulation  requiring  a 
ticket.  If  the  jury  should  find  that,  during 
the  half  hour,  plaintiff  applied  at  the  office 
to  purchase  a  ticket  in  time  to  have  gotten 
one  and  have  entered  the  train  before  its  de- 
parture, and  failed  to  get  it  on  account  of 
the  absence  of  the  agent,  it  would  follow 
that  he  had  the  right  to  travel  without  a 
ticket.  As  the  half  hour  was  given  him  by 
law,  the  fact  that  he  had  not  sooner  applied 
could  not  be  made  to  defeat  his  right.  We 
do  not  think,  however,  that  if  he  did  not  ap- 
ply for  a  ticket  in  time  to  have  gotten  it  and 
entered  the  train,  had  the  a^nt  been  in  the 
office,  the  absence  of  the  agent  would  amount 
to  a  denial  of  any  right  of  his,  or  entitle  him 
to  admission  to  the  train  without  a  ticket. 
The  decision  in  the  McClanahan  Case,  66 
Tex.  530,  1  S.  W.  576,  must  be  distinguished. 
It  was  there  held  that  if  the  office  was  not 
kept  open  for  the  half  hour  the  carrier  could 
not  cnarge  more  than  the  regular  fare, 
whether  the  passenger  had  gone  to  the  office 
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for  a  ticket  during  the  half  hour  or  not. 
But  this  was  based  on  the  imperative  con- 
cluding language  of  the  proviso,  which  does 
not  apply  here.  That  there  was  evidence  for 
the  consideration  of  the  jury  upon  this  ques- 
tion is  made  obvious  by  the  above  recital  of 
the  facts. 

2.  That  there  was  evidence  from  which 
the  jury  could  properly  have  found  that  the 
defendant  failed  to  perform  duties  which  it 
owed  to  plaintiff  is,  we  think,  quite  clear. 
Having  a  suitable  place  at  which  to  stop  its 
train  and  receive  passengers,  it  established 
a  practice  which  misled  plaintiff  into  the  her 
lief  that  at  such  place  he  would  be  received, 
and  then  stoppea  its  train  at  a  different 
place,  where  proper  facilities  did  not  exist 
for  passengers  to  board  it  with  safety  and 
convenience,  and  thus  created  a  condition  of 
things  from  which  we  cannot  say  that  plain- 
tiff was  not  justified  in  believing  that  such 
stop  was  not  for  the  purpose  of  taking  on 
passengers,  and  that  the  train  would  still  be 
brought  to  the  proper  place.  We  have  al- 
ready seen,  that  there  was  evidence  .from 
which  the  jury  could  have  found  that  in  ad- 
dition to  this  the  defendant  also  failed  to 
allow  plaintiff  lawful  opportunity  to  get  a 
ticket,  and  thus  hindered  him  in  his  efforts 
to  take  passage.  With  this  condition  exist- 
ing, we  cannot  say,  as  matter  of  law,  that  it 
was  not  negligence  towards  plaintiff  for  the 
defendant  U>  put  its  cars  in  motion,  and  thus 
suddenly  put  him  to  the  choice  of  being  left, 
or  of  attempting  to  get  upon  the  moving 
train  at  a  place  known  to  defendant,  but 
not  to  plaintiff,  to  be  unsuitable.  It  is  not 
an  answer  to  this  view  of  the  case  to  say 
that  plaintiff  had  not  in  any  way  signified, 
and  defendant's  servants  did  not  know  of, 
his  desire  to  become  a  passenger,  for  the  rea- 
son that  there  was  evidence  from  which 
the  jury  might  have  inferred  that  his  fail- 
ure to  do  so  in  the  usual  way,  viz.,  by  get- 
ting a  ticket  and  entering  the  cars,  resulted 
from  the  fault  of  defendant  in  the  particu- 
lars pointed  out.  If  the  defendant  had  per- 
formed its  full  duty  to  plaintiff,  of  course 
the  moving  of  the  train  at  the  proper  time 
would  give  him  no  cause  of  complaint. 

3.  Whether  or  not  negligence  of  the  de- 
fendant constituted  a  proximate  cause  of 
plaintiff's  injury  must  be  determined  from  a 
consideration  of  everything  that  happened. 
It  would  be  a  mistaken  way  of  viewing  the 
evidence  to  take  separately  each  act  or  omis- 
sion which  may  be  found  to  have  been  ncs^W- 
gent,  and  inquire  if  it  alone  constituted  the 
proximate  cause.  The  combined  effect  of  all 
may  be  considered,  and  when  this  is  done, 
and  if  it  be  also  found  that  no  negligence 
of  plaintiff  caused  or  contributed  to  the  re- 
sult, we  think  it  cannot  be  said,  as  matter 
of  law,  that  there  was  not  the  proper  causal 
connection  between  the  conduct  of  defendant 
and  the  injury  to  plaintiff. 

4.  This  court  has  steadily  refused  to  hold 
that  an  attempt  to  get  upon  a  slowly-moving 
train  is  negligence  per  se.  The  question 
must  be  whether  or  not,  under  the  peculiar 
circumstances  of  the  case,  which  are  rarely, 
if  ever,  the  same  in  two  cases,  it  was  negli- 
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gent  to  mak«  th«  attempt;  aod,  except  in 
cases  whore  the  eridence  is  so  clear  as  to 
admit  of  but  one  answer  to  a  rational  inind, 
the  question  must  be  left  to  the  jury.  With- 
out further  comment  upon  the  evidence,  we 
£nd  it  necessary  to  say  only  that  we  do 
sot  regard  this  as  one  of  the  exceptional 
•cases.  What  we  have  said  about  the  facts 
is  to  be  imderstood,  of  course,  as  only  in- 
tended to  point  out  wherein  we  think  the  evi- 
dence was  sufllcient  to  require  a  submission 
•of  th«  case  to  the  jury^  and  not  as  the  ex- 
pression of  any  opinion  as  to  the  true  deduc- 
•tions  to  be  drawn  from  it. 

We  are  of  the  opinion  that,  as  bearing  up- 
on the  question  whether  or  not  plaintiff  was 
denied  proper  opportunity  to  get  a  ticket, 
his  excluded  statement  that,  if  the  ticket 
4igent  had  been  at  the  office  when  he  ap- 
plied the  second  time,  he  would  have  had 
-time  to  have  gotten  on  the  train  at  or  near 
the  northeast  comer  of  the  platform  before 
the  train  moved,  should  have  been  admitted. 
'The  jury  could  have  drawn  this  deduction 
^ivith  data  sufficiently  certain  to  enable  them 
to  do  sOj  but  the  times  and  distances  were 
necessarily  somewhat  uncertainly  fixed ;  and 
the  situation  was  one  in  which  the  witness, 
from  his  knowledge  of  the  events  as  they 
transpired,  might  he  able  to  properly  state 
M  a  fact  that  about  which  ne  was  int^ 
rogated,  although  unable  to  give  with  ex- 
actness the  data  upon  which  his  knowledge 
was  based.  The  court  should  also  have  ad- 
mitted plaintiff's  testimony  to  the  effect  that 
he  had  repeatedly  seen  the  gatemen,  before 
leaving  stations,  close  the  gates.  In  con- 
nection with  the  rule  that  trainmen  should 
•exercise  the  greatest  caution  to  prevent  pas- 
•sengera  from  getting  on  trains  while  in  mo- 
.tion,  and  the  facts  that  some  of  the  gates 
•were  open,  and  that  another  person  got  on 
just  ahead  of  plaintiff ,>  this  evidence  bore 
somewhat  upon  the  character  of  plaintiff's 
.attempt  to  enter  the  train. 

Reversed  and  remanded^ 


OAKLAND  CEMETERY  COMPANY,  Appi., 

V, 

PEOPLE'S     CEMETERY     ASSOCIATION 

et  aU 

(G3  Tex.  669.) 

JL  eemeterr  company  orgranlBed  under 
K«v.  Stat.  art.  642,  subd.  5,  authorizing 
the  creation  of  a  corporation  **for  the  main- 
tenance of  a  public  or  private  cemetery," 
which  purchases  land  and  dedicates  it  as  a 
public  burying  ground,  has  no  power,  under 
Rev.  Stat.  arts.  715-717,  authorising  the  sale 
•of  lots  for  burial  purposes*  and  defining  the 
rights  and  duties  of  such  corporations  and 
the  lotowners,  to  create  debts  on  the  faith  of 
the  land  so  dedicated  ;  and  a  sale  of  a  portion 
-of  such  land  for  a  debt  of  the  company  is 
Toid  as  in  violation  of  the  rights  of  the  lot- 
<»a'ner8. 

(May  81,  1900.)  ' 

NoTK. — ^As  to  the  exemption  of  cemetery  lands 
from  sale  for  local  assessments,  see  cases  In 
mote  to  San  Diego  t.  Linda  Vista  Irrig.  Dist. 
KOal.)  35  Ii.  B.  A.  on  page  86. 
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QUESTIONS  cartified  for  the  opinion  of 
the  Supreme  Court  by  the  Court  of  Civ- 
il Appeals  for  the  Fifth  Supreme  Judicial 
District,  arising  upon  an  appeal  by  plain- 
tiff from  a  judgment  of  the  District  Court 
for  Dallas  County  in  favor  of  defendants  in 
an  action  brought  to  recover  possession  of 
certain  real  estate  which  had  been  dedicated 
to  be  used  for  burial  purposes.  Anatoers  rtf- 
tumed  favorable  to  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Coekrell  ft  Muse,  Harrlst 
EtlieridKe,  Si  Kniglit,  and  Crawford  ft 
Crawford*  for  appellant: 

Land  dedicated  for  cemetery  purposes,  and 
laid  out,  mapped,  and  platted,  and  used  and 
occupied  as  a  public  burying  ground,  is  not 
subject  to  seizure  and  sale  under  an  ordinary 
execution  issued  on  an  ordinary  money  judg- 
ment. 

Freeman,  Executions,  2d  ed.  §  172,  pp. 
476,  476;  3  Am.  k  Eng.  Enc.  Law,  p.  68,  note 
1;  Brown  v.  IjUthcran  Church,  23  Pa.  496; 
Wolford  V.  Crystal  Lake  Cemetery  Asso.  64 
Minn.  440,  66  N.  VV.  56 ;  Louisville  v.  Kevin, 
10  Bush,  661,  10  Am.  Rep.  78;  Hagaman  T. 
Dittmar,  24  Kan.  42. 

The  Oakland  Cemetery  Company  being  a 
quasi-public  corporation,  and  the  land  in  con^ 
troversy  having  been  platted  and  the  plat 
recorded,  and  having  been  dedicated  to  the 
public  as  a  burying  ground,  and  many  bod- 
ies having  been  buried  therein,  and  being  no 
more  than  was  necessary  and  proper  for  the 
purposes  for  which  the  cemetery  company 
was  chartered  and  organized,  could  not  1m 
sold  under  an  execution  at  law.  ( 

Evergreen  Cemetery  Asso,  v.  New  ffa^oen, 
43  Conn.  234,  21  Am.  Hep.  643;  Lewis,  Em. 
Dom.  §  170,  pp.  243,  244,  fi  272,  p.  359; 
Evergreen  Cemetery  Asso,  v.  Beeohery  63 
Conn.  552,  5  Atl.  353;  Houston  Cemetery 
Co,  V.  Drexo,  13  Tex.  Oiv.  App.  636,  36  S.  W. 
804 ;  Palestine  v,  Barnes,  50  Tex.  552 ;  Over- 
ton Bridge  Co,  v.  Means,  33  Neb.  867,  61  N. 
W.  240,  29  Am.  St.  Rep.  614,  and  note;  6 
Thomp.  Corp.  S§  7848,  7849,  7853,  7854. 

After  the  execution  and  record  of  the  deed 
of  dedication  and  map,  and  after  the  inter- 
ment of  many  bodies  in  said  cemetery,  the 
Oakland  Cemetery  Company  had  no  power 
to  dispose  of  said  property  except  by  lot  or 
lots,  and  for  the  purpose  of  sepulture  only. 

Sayles's  Stat.  arts.  716-717;  Moser  v. 
Tucker,  87  Tex.  90,  26  S.  W.  1044,  1106; 
Coombs  V.  Jordan,  3  Bland,  Ch.  284,  22  Am. 
Dec.  249 ;  Bruce  v.  Nicholson,  109  N.  C.  202, 
13  S.  E.  700;  Hagaman  v.  Dittmar,  24  Kan. 
42:  Weisenberg  v.  Truman,  68  Cal.  63. 

Having  dedicated  the  land  to  the  public  as 
a  burying  ground  forever,  the  Oakland  Cem- 
etery Company  retained  no  interest  in  the 
land  itself,  but  only  an  interest  in  a  part 
of  the  proceeds  of  the  sale  of  lots  in  the 
cemetery.  Therefore  the  land  was  not  sul^ 
ject  to  sale  under  execution  against  the 
cemetery  company. 

Cha^e  V.  York  County  8av.  Bank,  89  Tex. 
316,  32  L.  R.  A.  785,  36  S.  W.  406;  Wolford 
V.  Crystal  Luke  Cemetery  Asso,  64  Minn. 
440,  56  N.  W.  66;  Laois  v.  San  Antonio,  7 
Tex.  322;  Houston  Cemetery  Co.  ▼.  Drew, 
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13  Tex.  Civ.  App.  536,  86  S.  W.  804;  Beatiy 
V.  Kurtz,  2  Pet.  566,  7  L.  ed.  521 ;  Boyce  v. 
Kalbaugh,  47  Md.  334,  28  Am.  Rep.  464. 

Messrs,  MoCormiek  St  Speaoe  aod 
Henry  A  Henry,  for  appellees: 

Unsold  lots  belonging  to  a  cemetery  cor- 
poration, either  public  or  private,  in  Texas, 
though  the  cemetery  tract  has  been  divided 
into  lots  mapped  and  occupied  as  a  quasi- 
public  burying  ground,  are  subject  to  seiz- 
ure and  sale  under  execution. 

Kev.  Stat  art.  5065;  Rev.  Stat.  art.  651; 
State  Const,  art  16,  §§  4»-^l. 

After  its  execution  and  record  of  the  deed 
of  dedication  and  map,  and  after  the  inter- 
ment of  many  bodies  in  the  cemetery,  the 
Oakland  Cemetery  Company  had  power  to 
dispose  of  all  of  the  unsold  land,  in  bulk  or 
otherwise,  but  strictly  subject,  in  the  hands 
of  the  purchaser,  to  all  of  the  obligations 
and  incidenta  that  it  was  charged  with  in 
the  hands  of  the  Oakland  Cemetery  Com- 
pany at  the  date  of  its  sale  or  other  disposi- 
tion of  the  property. 

Threadgill  v.  Pwnphrey,  87  Tex.  573,  SO 

5.  W.  356;  Hopkins  v.  Orimshaw,  165  U.  S. 
342.  41  L.  ed.  739,  17  Sup.  Ct  Rep.  401; 
Portage  Tvop,  Bd.  of  Health  v.  Van  Hoesen, 
87  Mich.  540,  14  L.  K  A.  114,  49  N.  W.  894; 
Evergreen  Cemetery  Asso.  v.  Beecher,  53 
Conn.  553,  5  Atl.  353;  Mills,  Em.  Dom.  $ 
19;  Re  Deansville  Cemetery  Asso,  66  N.  Y. 
569;  Farneman  ▼.  Mt.  Pleasant  Cemetery 
Asso,  135  Ind.  344,  35  N.  E.  271;  Donnelly 
y.  Boston  Catholic  Cemetery  Asso,  146  Mass. 
163,  15  N.  E.  506;  Palmer  v.  Cypress  Hill 
Cemetery,  122  N.  Y.  429,  25  N.  E.  983 ;  Re 
Street  Opening  Board,  133  N.  Y.  329,  16  L. 
R.  A.  180,  31  N.  E.  102. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  fifth  flu- 
preme  judicial  district  has  certified  to  this 
court  the  following  statement  and  question: 

"The  Oakland  Cemetery  Company  was 
duly  chartered  by  the  state  of  Texas  on  June 

6,  1891.  Said  charter  provides  that  said 
corporation  was  formed  for  the  maintenance 
of  a  public  cemetery,  and  shall  exist  for  fifty 
years,  unless  sooner  dissolved.  After  the 
organization  of  such  corporation  under  its 
charter,  it  purchased  the  land  in  controver- 
sy, which  said  land  on  the  8th  day  of  Decem- 
ber, 1892,  was  dedicated  by  said  Oakland 
Cemetery  Company  to  the  public  by  a  writ- 
ten deed  of  dedication  executed  by  virtue  of 
and  pursuant  to  resolutions  of  the  board  of 
directors  of  said  company  duly  passed.  Said 
deed  of  dedication  is  as  follows:  'Know  all 
men  by  these  presents,  that  whereas,  the 
Oakland  Cemetery  Company,  of  Dallas,  Tex- 
as, a  private  corporation  created  under  and 
by  virtue  of  the  laws  of  the  state  of  Texas, 
and  having  its  principal  office  of  business  in 
the  city  of  Dallas,  in  said  state,  has,  by  pur- 
chase, secured  for  a  cemetery  the  tract  of 
land  hereinafter  described ;  and  whereas,  it  is 
nefliroue  of  permanently  devoting  said  cem- 
etery to  burial  purposes,  and  of  placing  the 
care  and  keep  of  the  grounds,  graves,  etc.,  on 
a  firm  and  lasting  basis,  in  order  that  those 
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who  shall  purchase  lots  therein  may  do  so 
with,  full  assurance  that  the  graves  will 
never,  throughout  the  future,  be  disturbed, 
and  will  for  all  time  to  oome  be  taken  care 
of,  regardless  of  the  time,  place,  or  circum- 
stances of  such  purchasers:  Now,  there- 
fore, the  said  Oakland  Cemetery  Company, 
of  Dallas,  TexaA,  does  hereby  dedicate  as  a 
cemetery  for  burial  purposes  forever  the  said 
lands  described  as  fallows,  to  wit  [field  notes 
which  embrace  the  land  in  controversy  omit- 
ted]. Provided,  however,  and  it  is  hereby 
expressly  understood  that  the  use  and  bene- 
fit of  said  grounds  shall  be  limited  exclusive- 
ly to  the  purchasers  respectively  of  lots 
therein,  and  that  25  per  cent  of  the  sum  re- 
ceived in  the  sale  of  each  lot  in  all  time  to 
come  shall  be  and  is  hereby  set  apart  and 
made  a  perpetual  fund,  to  be  loaned  upon  the 
best  securities,  by  three  trustees,  one  to  be 
selected  by  the  company  and  two  by  the  lot 
owners,  and  the  interest  received  therefrom 
devoted  to  the  care  and  keep  of  the  grounds, 
graves,  etc.,  in  said  cemetery,  under  the  rules 
and  regulations  of  said  company.  In  testi- 
mony whereof,  the  said  company  has  this 
day  caused  its  president  to  subscribe  its 
name  and  its  secretary  to  attest  the  same 
with  its  seal,  this  8th  d[ay  of  December,  1892. 
C.  B.  Gillespie,  Secretary.  J.  P.  Murphy, 
President.  Said  deed  was  duly  acknowl- 
edged and  recorded  on  December  8,  1892. 
Said  land  was  duly  laid  off  into  lots,  and 
platted,  and  recorded  in  the  record  book  of 
the  office  of  the  clerk  of  the  county  court  of 
Dallas  county.  There  was  no  certificate  of 
acknowledgment  to  the  map,  and  it  was  re- 
corded by  pasting  a  lithograph  copy  of  the 
map  on  pege  1  of  the  record  book  No.  176. 
Said  book  was  a  large  record  book  for  deeds^ 
and  was  made  expressly  to  record  conveyan- 
ces of  lots  in  said  cemetery.  The  blanks  in 
the  deeds  are  printed  and  bound  in  the  book, 
and  deeds  are  recorded  therein  by  simply  fill- 
ing up  the  blanks.  Each  deed  described  the 
lot  conveyed  by  its  number  and  designated  on 
the  map,  and  refers  to  the  map  as  the  map 
of  the  Oakland  Cemetery  recoraed  on  page  1 
of  said  record  book.  Said  cemetery  com- 
pany issued  pamphlets  descriptive  of  said 
cemetery,  and  containing  the  deed  of  dedi- 
cation, the  resolution  by  which  it  was  exe- 
cuted, and  a  general  description  of  the  cem- 
etery, and  the  rules  for  its  government. 
About  $30,000  was  expended  by  said  com- 
pany in  laying  out  and  embellishing  the 
grounds.  And  that  prior  to  the  sales  under 
executions  hereinafter  mentioned  a  great 
many  lots  had  been  sold  in  the  cemetery  for 
the  purpose  of  sepulture,  and  a  great  many 
bodies  buried  there,  and  a  large  number  of 
monuments  and  tombstones  erected.  The 
cemetery  was  a  public  cemetery  and  burying 
ground.  It  is  located  contiguous  to  the  city 
of  Dallas,  and  a  fine  gravel  street  opens  to 
it.  As  an  inducement  to  purchase  lots  there- 
in, a  great  number  of  the  pamphlets  above 
referred  to  were  distributed,  and  a  great 
number  of  the  purchasers  of  lots  were  given 
copies  of  the  pamphlet.  The  cemetery  waa 
used  as  a  burying  ground,  and  was  open  to 
the  public  at  the  time  of  the  sales  under  exe> 
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eutions  hereinafter  mentdooed.  The  object 
of  said  company  was  to  make  a  profit  by  the 
sale  of  lots  for  sepulture  in  said  cemetery. 
Several  executions  were  issued  by  vifbue  of 
certain  money  judgments  recovered  against 
the  said  Oakland  Cemetery  Company,  and 
levied  en  30  acres  of  said  land,  a  part  of  said 
cemetery  tract;  and  on  May  1,  1894,  said  30 
acres  was  sold  under  said  executions.  The 
same  was  bid  in  by  E.  0.  Tenison  and  Guy 
Sumpter,  who,  on  December  10,  1894,  oon- 
Teyed  the  same  to  the  defendant,  the  Peo- 
ple's Cemetery  Association,  which  associa- 
tion was  formed,  as  stated  in  its  charter,  for 
the  purpose  of  owning,  conducting,  and 
maintaining  a  cemetery  adjacent  to  the  city 
of  Dallas,  and  selling  lots  therein  for  burial 
purposes.  Said  association  ousted  the  Oak- 
land Cemetery  Company  from  the  possession 
of  said  land,  and  said  association  was  in  pos- 
session at  the  institution  and  trial  of  this  suit. 

''Question :  Did  the  sale  of  the  land  in  con- 
troversy under  the  executions  convey  title 
to  the  purchasers  at  the  sale?  In  otJier 
words,  was  the  land,  at  the  time  of  the  levy 
of  said  executions  and  sale  thereunder,  sub- 
ject to  levy  and  sale  under  execution?" 

The  sale  of  the  cemetery  property  under 
executions  issued  upon  judgments  rendered 
against  the  Oakland  Cemetery  corporation 
conveyed  no  title  to  Tenison  and  Sumpter. 
The  validity  of  this  sale  depends  upon  the 
prape4P  construction  of  our  statute  concern- 
ing the  creation  of  and  prescribing  tiie  pow- 
ers and  duties  of  cemetery  corporations. 
Article  642,  subd.  5,  Rev.  Stat.,  authorizes 
the  creation  of  a  corporation  "for  the  main- 
tenance of  a  public  or  private  cemetery  or 
crematory."  The  rights,  powers,  and  du- 
ties of  such  a  corporation,  when  created,  are 
prescribed  by  the  following  articles  of  the 
Kevised  Statutes: 

"Art.  715.  Cemetery  corporations  shall 
have  power  to  divide  the  land  of  the  cem- 
etery into  lots  and  subdivisions  for  the  pur- 
poses of  the  cemetery,  and  to  tax  the  prop- 
erty for  the  purpose  of  its  general  improve- 
ment. 

"Art.  71C.  Such  corporation  shall  have 
power  to  convey,  by  deed  or  otherwise,  any 
lot  or  lots  of  the  cemetery  for  purposes  ot 
sepulture.  When  such  lots  shall  have  been 
surveyed  and  platted,  the  survey  and  plat 
shall  be  recorded  in  the  office  of  the  clerk  of 
the  county  court  of  the  county  wherein  the 
same  are  situated,  and  shall  not  afterward 
be  changed  or  altered.  No  lots  shall  be  sold 
or  disposed  of  until  such  plat  shall  have 
been  recorded. 

"Art.  717.  All  owners  of  lots  purchased  of 
any  such  corporation  shall  become  members 
thereof,  and  he  entitled  to  vote  in  the  elec- 
tion of  it«  officers  and  upon  any  other  mat- 
ters to  the  same  extent  as  stockholders  in 
other  corporations." 

When  the  Oakland  cemetery  corporation 
laid  out  its  lands  into  lots  and  subdivisions, 
and  caused  a  plat  of  the  land  to  be  made 
and  recorded  in  the  office  of  the  county  clerk 
of  Dallas  county,  the  land  so  laid  out  was 
irrevocably  dedicated  to  use  as  a  place  of 
hnrial  for  the  dead,  just  as  effectually  as  if 
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the  statute  had  stated  that  it  should  be  so 
dedicated.  The  use  prescribed  is  public  in* 
its  nature,  and  of  a  character  that  necessari- 
ly excludes  any  concurrent  use  of  the  same^ 
property.  Consequently,  the  use  is  exclu- 
sively for  purposes  of  sepulture.  After  the- 
dedication  of  the  land,  the  legal  title  re- 
mained in  th^  corporation  only  for  the  pur- 
pose of  conveying  the  lots  to  those  who  de- 
sired to  use  them  for  the  purpose  of  burying 
the  dead.  No  power  is  given  by  the  stat> 
ute  to  such  corporations  to  convey  the  prop- 
erty for  any  other  purpose,  and  the  fact  that 
the  lots  and  subdivisions  exe  made  un- 
changeable, and  that  the  power  to  convey  i» 
restricted  to  the  conveyance  of  "any  lot  or 
lots  .  .  .  for  purposes  of  sepulture," 
operates  as  a  limitation  upon  the  power  of 
the  corporation  to  convey  the  land  to  "a  lot 
or  lots,"  and  for  the  uses  named.  Upon 
dedication  the  dominion  of  the  corporation 
over  the  land  as  owner  in  fee  simple  was 
surrendered,  and  the  corporation  became,  in 
effect,  a  trustee  to  sell  and  convey  the  lota 
for  the  purposes  specified,  and  to  carry  out 
the  purposes  enumerated  in  the  statute,  with 
the  right  to  appropriate  the  proceeds  of  the- 
sale  to  itself  in  payment  of  the  land.  Each 
lotowner  became  a  member  of  the  corpora- 
tion in  the  sense  that  he  was  entitled  to  par- 
ticipate in  all  elections  for  officers  to  man- 
age the  corporate  business,  and  each  was  in- 
terested, not  only  in  the  particular  lot  con- 
veyed to  him,  but  in  the  entire  ^ound  of 
the  cemetery,  to  be  kept  as  an  entirety,  and 
to  be  perpetuated  and  cared  for  by  a  corpo- 
rate body.  The  rights  of  lotowners  in  such 
a  cemetery  are  so  well  expressed  in  the  case 
of  Close  V.  Glenwood  Cemetery,  107  U.  S. 
466,  27  L.  ed.  408,  2  Sup.  Ct.  Rep.  267,  that 
we  copy  from  that  opinion  as  follows:  "It 
was  held  out  to  the  lotholders,  not  only  that 
the  ground  immediately  available  for  burial 
should  remain  set  apart  for  that  object,  but 
that  the  cemetery  should  be  forever  under 
the  protection  of  a  perpetual  corporation, 
charged  with  the  duty  of  laying  out  and 
ornamenting  the  grounds,  capable  of  receiv- 
ing gifts  and  bequests,  and  empowered  to 
make  by-laws  for  the  regulation  of  the  af- 
fairs of  the  corporation ;  and  the  whole  prop- 
erty was  described  as  dedicated  to  the  pur- 
poses of  the  cemetery,  not  necessarily  that 
the  whole  should  be  laid  out  into  lots,  but 
that  it  should  all  belong  to  the  institution, 
and  be  available  for  its  general  objects.  This 
was  not  to  be  a  mere  graveyard,  in  which 
each  lotholder  acquired  a  piece  of  ground  in 
which  to  bury  his  dead,  and  at  the  same 
time  became  chai^eable  with  the  sole  care 
of  his  particular  lot;  but  the  lotholders 
themselves  became  subject  to  by-laws  and 
regulations  having  reference  to  the  institu- 
tion as  an  entirety,  and  the  perpetual  pres- 
ervation of  the  cemetery  as  an  ornamental 
and  convenient  place  for  interment  and  for 
resort  by  the  relatives  of  the  dead."  Every 
point  made  in  the  opinion  quoted  from  is 
embraced  in  and  fully  covered  by  the  provi- 
sions of  our  statute.  Each  lotowner  h&s  in 
view  that  the  cemetery  ground  as  a  whole 
shall  be  improved  and  ornamented  so  as  to 
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make  It  a  pleasant  pilkioe  of  resort  for  the 
friends  and  rel&tiyes  gf  the  deceased  persons 
who  may  be  buried  there,  as  well  as  a  place 
for  interment  of  the  dead.  The  Oakland 
cemetery  corporation  was  created  for  the 
purpose  of  carrying  out  the  provisions  ol  the 
statute,  and  of  perpetuating  and  preserving 
this  ground  as  a  place  of  burial,  and  to  pro- 
tect and  preserve  the  rights  *ol  the  various 
lotowners  therein.  The  power  to  create 
debts  on  the  faith  of  property  dedicated  to 
such  a  use,  in  which  the  lotowners  have  such 
special  interest,  is  wholly  inconsistent  with 
tne  limitations  which  the  statute  places  up- 
on the  power  of  the  corporation,  and  with 
the  use  to  which  the  land  is  set  apart,  and 
would  be  destructive  of  the  rights  acquired 
by  the  lotowners  in  making  their  purchases 
in  such  grounds.  Wolfard  v.  Crystal  Lake 
Cemetery  Asso.  54  Minn.  440,  66  N.  W.  56. 
Under  our  statute,  a  cemetery  corporation 
bas  no  power  to  create  debts  on  the  faith  of 


the  lands  dedicated  to  burial  purposes,  and 
the  sheriff  had  no  power,  under  the  execa- 
tions,  to  sell  the  lands  in  question.  Such 
sale  would  inevitably  destroy  every  right 
growing  out  of  corporate  management  of  the 
cemetery,  which  are  in  fact  the  most  sacred 
of  all  tne  rights  of  owners  of  lots  in  a  cem- 
etery. The  fact  that  another  corporation 
has  been  formed,  and  has  undertaken  to 
carry  out  the  purposes  of  the  dedication, 
does  not  affect  ute  legal  question,  for  if  Ten- 
ison  and  Sumpter  had  the  right  to  buy  the 
property,  and  afterwards  to  convey  it  to  & 
corporation,  they  might  have  held  it  in  their 
individual  right ;  thus  depriving  the  lotown- 
ers of  the  valuable  benefits  ef  corporate  man- 
agement and  improvement  of  the  cemetery 
grounds,  and  of  their  right  of  participation 
in  the  management  and  control  of  such 
grounda 
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Francaa  A.  OGDEN,  Plff.  in  Err^ 

V, 

City  of  MADISON. 
(Ill  Wis.  413.) 

1.  Charter  poTver  to  suppress  and 
strain  disorderly  houses  snthorises  an 
ordinance  fixing  a  penalty  for  keeping  such 
a  housa 

S.  A  statute  maklnar  an  offense  punish- 
able by  line  a  misdemeanor  within  the  law 
governing  procedure  does  not  Include  lUies 
ImpoHed  for  Tlolation  of  municipal  ordi- 
nances. 

8.  That  the  keeping  of  a  house  of  111 
fame  Is  made  a  misdemeanor  by  state 
law,  so  that  one  sccused  of  so  doing  is  en- 
titled to  a  jury  trial,  does  not  preTont  a  mu- 
nicipal corporation  from  Imposing  a  penalty 
for  such  conduct,  as  a  mere  measure  of  sup- 
pression, which  may  be  enforced  without  a 
Jury  trial. 

'4.  The  constitutional  rlffht  to  Jury 
trial  does  not  extend  to  prosecutions  for 
Tlolation  of  municipal  ordinances  for  the 
suppression  of  disorderly  houses. 

•S.  A  municipality  may  provide  for  the 
summary  punishment  of  a  -violation 
of  its  ordinancen  for  the  suppression  of 
disorderly  houses*  although  the  keeping  of 
such  houses  is  a  misdemeanor  Indictable  at 
common  law  and  triable  by  Jury. 

(October  15,  1901.) 

ERROR  to  the  CMrouit  Court  for  Dane 
County  to  rei\'ierw  «  judgment  convicting 
•defendant  of  maintaining  a  disorderly  house 
and  bouse  of  ill  fame  in  vio>la;tion  of  the 

Note. — As  to  validity  of  ordinance  to  punish 
act  prohibited  by  state  statute,  see,  in  this 
series.  People  v.  Hanrahan  (Mich.)  4  L.  R.  A. 
751:  People  v.  Detroit  White  Lead  Works 
(Mich.)  1)  L.  R.  A.  722;  Theisen  v.  McDavld 
(Fla.)  26  L.  R.  A.  234;  Ex  parte  Fagg  (Tex. 
Crlm.  App.)  40  L.  R.  A.  212 ;  and  Qreenvllle  v. 
Kemmis  (S.  C.)  50  L.  R.  A.  726. 

As  to  municipal  power  over  houses  of  111 
fame  generally,  see  note  to  State  t.  Karsten- 
dlck  (La.)  39  L.  R.  A.  520:  and  L'Hote  r.  New 
Orleans  (La.)  44  L.  R.  A.  GO. 
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ordinances   of   the   city    of   Madison.    Af» 
firmed.  ji 

Statement  by  Bardeen,  J.: 

This  action  was  oommenced  in  the  immie- 
inal  court  of  Dane  oounrby  on  a  oomplamt 
charging  the  plaintiff  in  error  with  having 
been  guilty  of  "keeping  and  maintaining  a 
dieorderly  house  and  house  of  ill  fame," 
contrary  to  the  pnyvianons  of  §  4,  dhap.  7, 
of  the  ordinances  ol  tiie  dty  of  Madison. 
A  warrant  for  his  arrest  was  issued,  and 
he  was  arrested  and  taken  before  the  court. 
A  plea  of  not  guilty  was  entered,  and  a 
trial  was  had  before  the  court  without  a 
jury.  He  was  found  guilty,  and  was  ad- 
judged 4o  pay  a  fine  of  $100  and  costs,  or, 
in  default  of  the  payment  of  such  fine  and 
costs,  that  he  be  oommihted  to  4^e  county 
jail  of  Dane  county  at  hard  lfil>or  until  said 
fine  and  costs  Avere  paid, — ^not,  however,  to 
exceed  ninety  days.  An  appeal  was  taken 
to  tlie  oirouiit  courts  where  a  trial  was  had 
before  a  jury,  and  a  verdict  of  guilty  ren- 
dered. A  similar  fine»  with  costs,  was  im- 
posed, with  imprisonment  in  the  county 
jail  not  exceeding  three  months  in  case  of 
nonpayment.  The  accused  brings  rtjhe  case 
to  this  court  by  writ  of  error. 

Mr,  H.  W.  Oliynowethy  for  plaintiff  in 
error: 

The  power  granted  to  the  city  is  limited 
to  suppression  and  restriction. 

Re  Lee  Tong,  9  Sawy.  333,  18  Fed.  253; 
Dill.  Mun.  Corp.  §  89  (55);  Cooley,  Const. 
Tiaw,  194;  Mount  Pleasant  v.  Breeze,  11 
Iowa,  309;  Keokuk  v.  Soroggs,  39  Iowa, 
447;  Chariton  v.  Barber,  64  Iowa,  360,  37 
Am.  Rep.  209,  6  N.  W.  528:  New  Hampton 
V.  Conroy,  56  Iowa,  498,  9  N.  W.  417;  Cet*- 
terville  v.  Miller,  57  Iowa,  66,  225,  10  N. 
W.  203,  639 ;  Nevada  v.  Hutchins,  69  Iowa» 
506,  13  N.  W.  634;  Knowf?ille  v.  Chioaga, 
B,  ds  Q.  R,  Co,  83  Iowa,  636,  50  N.  W.  61 ; 
Nevada  v.  Hutchina,  59  Iowa,  506,  13  N.  W. 
634;  1  DiU.  Mun.  Oorp.  4jth  ed.  S  368;  8t. 
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Louis  ▼.  Laughlin,  49  Mo.  559;  Kaeaell  y. 
Savannah,  109  Ga.  491,  35  S.  £.  147;  State 
w.  Bruckhauaer,  20  Minn.  301,  3  N.  W.  695; 
Jefferson  City  ▼.  Oourtmpre,  9  Mo.  683; 
Platteville  v.  MoKeman,  54  Wis.  487,  11 
N.  W.  798. 

Under  the  Constitution  of  the  United 
States  there  can  be  no  conviction  of  the  of- 
fense, without  a  trial  by  a  jury  of  twelve 


Callan  v.  Wilson,  127  U.  S.  540,  32  L.  ed. 
223,  8  Sup.  Ct.  Rep.  1301. 

Keeping  a  house  of  ill  fame  is  an  indict- 
able oh'enee  ait  common  laiw. 

Stephen,  Digest  Grim.  Law,  140,  141;  4 
Ooolev's  Bl.  Com.  ^349,  351 ;  Smith  v.  State, 
6  Gin,  425;  Smith  v.  Com.  6*B.  Mon.  21; 
mate  V.  Evans,  27  N.  C.  (6  Ired.  L.)  603; 
Com.  V.  Harringtons  3  Pick.  26;  People  v. 
Erwin,  4  Denio,  129;  Slaughter  v.  People, 
2  Dougl.  rMixjh.)  334;  Welch  v.  Stowell,  2 
Dougl.  (Mich.)  332;  Wairen  v.  People,  8 
P6rric.  Grim.  Rep.  544. 

The  plainUfT  in  error  could  not  be  con- 
▼icted  of  this  offense  by  the  court  alone. 

State  V.  Lookvpood,  43  Wis.  403;  Re 
Staff,  63  Wis.  286,  63  Am.  Rep.  285,  23  N. 
W.  687:  Sutton  v.  MoGonnell,  46  Wis.  269, 
f(0  N.  W.  414;  Boscohel  v.  Bugbee,  41  Wis. 
59;  Oshkosh  v.  Schwartz,  55  Wis.  483,  13 
N.  W.  552;  State  v.  Orove,  77  Wis.  448,  46 
N.  W.  532;  Milwaukee  v.  fiftmoTW,  93  Wis. 
576,  67  N.  W.  922;  Milwaukee  v.  Weiw,  93 
Wis.  654,  68  N.  W.  390;  State  v.  Hoyden, 
32  Wis.  663;  1  Dill.  Mun.  Co«rp.  -ith  ed.  § 
432;  State  v.  Moss,  47  N.  C.  (2  Jones,  L.) 
«6;  Slaughter  v.  People,  2  Dougl.  (Mdoh.) 
334,  note;  Bum«  v.  LaOrange,  17  Tex.  416; 
Warren  v.  People,  3  Park.  Grim.  Rep.  544; 
"Zyistra  v.  Charleston,  1  Bay,  382;  Barter  v. 
<7om.  3  Penr.  &  W.  253;  Bt/cr«  v.  Com.  42 
Pa.  89;  Re  Rolfs,  30  Kan.  758,  1  Pac.  623; 
Smporia  v.  Volmer,  12  Kan.  622;  Callan  v. 
Wt7«m,  127  U.  8.  540,  32  L.  ed.  223,  8  Sup. 
•Ct.  Rep.  1301;  Durkee  v.  Janesville,  28 
Wis.  464,  9  Am.  Rep.  500. 

Mr.  Joliii  A.  AylwArd,  for  defendant  in 
•€frroT: 

The  provision  that  the  com^ion  council 
shall  have  power  "to  provide  for  the  abate- 
ment and  removal  of  nuisances  under  the 
ordinances  or  at  common  law"  is  sufficient 
to  sustain  the  validity  of  the  ordinace  in 
question. 

A  house  of  HI  fame  is  declared  "a  public 
or  common  nuisance,"  and  tihe  oouncil  is 
gfiven  power  tOi  proivide  for  the  abatemeoi  of 
aU  nuisances. 

Platteville  v.  Bell,  43  Wis.  488;  State  ex 
Tel.  Mihcaukee  v.  Newman,  96  Wis.  259,  71 
"N.  W.  438. 

It  is  competent  for  the  city  to  punish  by 
ordinance  an  offense  already  punishable  by 
s;tatute.  althous^h  it  is  an  inditable  offense. 

State  ex  rel.  Milwaukee  v.  Neicman,  96 
Wis.  258.  71  N.  W.  438;  Mobile  v.  Allaire, 
14  Ala.  400. 

Offeniies  against  municipal  oaHlinatnce<», 
-where  the  facts  complained  of  also  oonsti- 
tote  a  crime,  misdemeanor,  or  common  law 
or  indictable  offense,  may  be  disposed  of  in 
the  firet  instance  in  a  summary  manner. 
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State  ex  rel.  Milwaukee  ▼.  Newman,  90 
Wis.  258,  71  N.  W.  438;  Platteville  v.  Mc- 
Keman,  54  Wis.  487,  11  N.  W.  798;  Platte- 
ville V.  Bell,  43  Wis.  488;  Wiggins  v.  Chi- 
cago, 68  III.  372;  State  v.  Lee,  29  Minn.  445, 

13  N.  W.  913;  McGear  v.  Woodruff,  33  N.  J. 
L.  213;  Jones  v.  Bobbins,  8  Gray,  329;  24 
Am.  &  Eng.  £nc.  Law,  p.  600 ;  Cooley,  Const. 
Urn.  6th  ed.  §  239,  note  2;  1  DUl.  Mun. 
Corp.  4th  ed.  IS  432-439;  Bishop,  Statu- 
tory Grimes,  §  23;  Bishop,  Grim.  Proc.  S 
892;  Pom.  Const.  Law,  fi  246;  Proffatt, 
TriaJ  by  Jury,  S  96. . 

Violations  of  city  ordinances  are  not 
crimes,  offenses,  or  misdemeanors,  and  may 
be  tried  in  a  summary  way  without  a  jury. 

State  ex  rel.  Milwaukee  v^  Newman,  96 
Wis.  269,  71  N.  W.  438;  Mobile  v.  Allaire, 

14  Ala.  400;  Mobile  v.  Rouse,  8  Ala.  515; 
Mclnemey  v.  Denver,  17  Golo.  302,  29  Pac. 
516;  Williams  v.  Augusta,  4  Ga.  609;  Floyd 
V.  Eatonton,  14  Ga.  354;  Hill  v.  Dalton,  72 
Oa.  319;  Davenport  v.  Bird,  34  Iowa,  524; 
Waldo  V.  Wallace,  12  Ind.  669;  Amboy  v. 
Sleeper,  31  III.  499;  Bobbins  v.  People,  95 
III.  175;  Monroe  v.  Meuer,  35  La.  Ann. 
1192;  Emporia  v.  Volm^,  12  Kan.  622; 
State  ex  ret.  Curtis  v.  Topeka,  36  Kan.  76, 
59  Am.  Rep.  529,  12  Pac.  310;  Williamson 
V.  Com.  4  B.  Mon.  146;  Ex  parte  Hollwe- 
dell,  74  Mo.  400;  Kansas  v.  Clark,  68  Mo. 
588;  St.  Louis  v.  Cafferata,  24  Mo.  96; 
Johnson  v.  State,  59  Mass.  643;  State  v. 
Glenn.  54  Md.  572;  Shafer  v.  Mumma,  17 
Md.  331,  79  Am.  Dec.  656;  State  v.  Lee^  29 
Minn.  446,  13  N.  W.  913;  MoOear  v.  Wood- 
ruff, 33  N.  J.  L.  213;  Hou^  v.  Plainfield,  37 
N.  J.  L.  146 ;  State,  Ho/nkinson,  Prosecutor, 
V.  Trenton,  61  N.  J.  L.  495, 17  Atl.  1083 ;  Ltb- 
erman  v.  State,  26  Nefc.  464,  42  N.  W.  419; 
Brownvillc  v.  Cook,  4  Neb.  101 ;  PoUnsky  v. 
Peovle,  11  Hun,  390;  Rogers  v.  Jones,  1 
Wend.  238,  19  Am.  Dec.  493;  Wong  v.  As- 
toria, 13  Or.  638,  11  Pac.  295;  Inwood  v. 
State,  42  Ohio  St.  186;  Byers  v.  Com.  42 
Pa.  89 :  Greenville  v.  Kemmis,  58  S.  C.  427, 
50  L.  R.  A.  725,  36  S.  E.  727;  Anderson  v. 
O'Donncll,  29  S.  C.  365,  1  L.  R.  A.  632,  7 
S.  E.  523;  Ex  parte  Schmidt,  24  S.  C.  363; 
Trigally  v.  Memphis,  6  Goldw.  382;  Cheen' 
loood  V.  State,  6  Baxt.  567,  32  Am.  Rep. 
539;  Thomas  v.  Com.  22  Gratt.  912;  State 
V.  Conlin,  27  Vt.  318. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

Two  propositions  are  presented  for  our 
consideration:  (1)  The  city  of  Madison 
has  no  power  to  enact  the  ordinance  under 
whidh  the  plaintiff  in  error  was  convicted; 
(2)  ttie  provisions  of  law  providing  for  the 
srummary  trial  of  the  accused  without  a 
jury  are  in  violation  of  the  Constitution  of 
the  !9tAte  and  of  the  United  States. 

1.  The  first  proposition  must  be  deter- 
mined upon  a  considerainon  of  the  powers 
crranited  the  common  council"  of  the  crity  of 
Madison  undpr  its  charter  (Laws  1882, 
chap.  36),  with  the  amendments  thereto. 
R«obion  1,  chap.  1,  says:  "The  cily  of 
Madison  shall  have  the  general  powers  pos- 
sessed by  muincipal  corporations  at  conunon 
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law  and,  in  additaon  thereto,  shall  have  the 
powers     hereinafter     specifically    granted." 
Section  3,  chap.  4,  provides  tlnut  the  oom- 
mon  council  shall  ''have  full  power  to  make, 
enact,   ordain,    entablis'h,    pui)lisii,    enforce, 
alter,  modify,  amend,  and  repeal  all  such 
oordinanees,  rules,  and  by-laws  for  tiie  gotv- 
emment  and  good  order  of  the  city,  for  the 
suppression  of  vice  and  immorality,  for  the 
prevention  of  crime,  and'  for  the  benefit  of 
the  trade,  commerce,  and  health,  as  it  shall 
deem    expedient;    declaring    and    imposing 
penalties,  and  to  enforce  the  same  again/ic 
any  person  or  persons  who  may  violate  any 
of  the  provisions  of  such  ordinance,  rule,  or 
by-law,  and  such  ordinances,  rules,  and  by- 
laws are  declared  to  be  and  have  the  force 
of  law:     provided,  they  are  not  repugnant 
to  the  Constitution  of  the  United  Sbat»  and 
of  the  state.     .     .     ."     Subdivision  1  grants 
the  power  to  provide  for  tihe  abajtement  and 
removal  of  nuisances  under  the  ordinances 
or  at  common  law.     Subdivision  3  is  as  fol- 
lows:    "To   prevent   any   riots,   noise,   dis- 
turbances, or  disorderly  assemblances,  sup- 
press and  restrain  disorderly  houses  or  gro- 
oeries  and  houses  of  ill  fame,  and  to  au- 
thorize the  destruction  of  all  instruments 
used  for  the  purpose  of  gaming."     Section 
6  of  said  chapter  4  declares  bM  "gambling 
houses,  houses  of  ill  £ame,  disorderely  tav- 
erns," to  be  public  or  common  nuisances. 
Section  4  of  chapter  7  of  the  city  ordinances 
provides  that,  if  any  person  sihall  voluntari- 
ly be  guilty  of  keeping  or  maintaining  any 
disorderly  house  or  house  of  ill  fiame,  he 
erhaJl,  on  conviction,  be  fined  a  sum  not  ex- 
ceeding $100,  and  ^t^e  further  sum  of  $100 
for  each  twenty-four  hours  such  house  shall 
be  continued  after  the  first  conviction,  or 
aJH^er  suoh  person  shall  faave  been  ordered 
"to   suppress,   restrain,  or  discontinue   the 
same."    The  ai^gument  is  that  the  charter 
provisions  noted  give  the  oommon  council 
no  power  to  enaot  an  ordinance  punishing 
a  person  for  keeping  a  disorderly  house  or 
house  of  ill  fame;  thait  its  power  is  limited 
to  suppression  and  refltriction.    There  can 
be  no  doubt  of  the  rule  that  a  municipal 
corporation  possesses  and  can  exercise  only 
4uch    powers    as    are    granted     in    express 
words, — such   as   are  necessarily  or   fairly 
implied   in  or   incident  to  tfhe  powers   ex- 
pressly granted,  and  those  essential  to  the 
declaimed  objects  and  purposes  of  the  corpo- 
ration.    1  bill.  Mun.  Corp.  §  89.     If  there 
is  great  doubt  concerning  the  existence  of 
the  power,  the  corporation  cannot  exercise 
it.     The  books  are  full  of  oases  in  which  itftiis 
fiubject  has  been  considered.     The  field  has 
been  explored  from  all  directions.     Some  of 
the  cases  are  narrow  and  technical  in  their 
confitruction  of  the  powers  granted,   while 
others  adopt  a  somewha>t  broiader  view.  We 
get   but   scanty   assistance   from    adjudged 
cases,  because  of  the  want  of  uniformity  in 
the  lan-guage  used  in  granting  the  powers, 
and     the    great    variety    of    circumstances 
deemed  proper  to  be  considered  in  arriving 
at   the   legislative  inteint.     Two   cases   pre- 
sented for  our  consideration  are  deemed  dc 
cisire  of  this  caspe  in  favor  of  the  plaintiff 
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in  error.    In  Be  Lee  Tong,  9  Sawy.  333,  18* 
Fed.  2.53,  the  power  granted  was  "to  sup- 
press bawdy-houses,  gaming  and  gamtding 
houses."     The   ordinance   foi4)ade   and   de- 
clared it  to  be  unlawful  for  any  person  to- 
play  any  one  of  a  long  list  of  games  of 
chance  "for  or  with  anything  of  value,"  and. 
provided  tiiat  any  person  violatiing  the  ordi- 
nance shall  be  punished  by  imprisonment  or 
by  fine  or  both.     Lee  Tong  was  arrested  for 
gaming  and  convicted,  and  sought  his  re- 
lease on  habeas  corpus.    Judge  Deady  held: 
that  the  power  "to  suppress  gaming*'  did 
not  carry  with  it  power  to  define  and  pun* 
ish   the   crime   of   gaming.     He   laid   some 
stress  on  the  fact  that  the  legislature  had 
passed  a  law  punishing  gaming,  and  that  in 
frequent  amendments  to  the  charter  by  the 
legislature  power  to  punish  for  offenses  had 
only  been  given  in  cases  where  the  state  law 
had  not  prescribed  a  penalty.     This,  he  be- 
lieved, showed  a  legislative  intent,  and,  with^ 
the  other   circumstances,  was  sufiicient  to- 
support  t2ie  conclusion  reached.     He   cites 
the  otiher  case  {Mt,  Pleasant  v.  Breeze,  II 
Iowa,  399 )  relied  on  by  counsel  here  as  sup- 
porting  his  decision.     This  case  holds  that, 
where  the  power  granted  was  *%o  suppress*'' 
gam-bling,  it  gave  no  power  to  enact  an  ordi- 
nance making  gambling  a  misdemeanor  and 
prescribing    a    puaushment    therefor.    The 
city  had  no  power  to  punish  that  which  it 
was  only  autiiorized  to  suppress.     In  a  sub- 
sequent case  {Chariton  v.  Barber,  54  Iowa,. 
360,  37  'Am.  Rep.  209,  6  N.  W.  528),  the 
court,  in  referring  to  this  case,  says:     "The 
decision  is  Aot  without  grave  objections  a« 
to  the  reasons  upon  whi<xi  it  is  based.     But 
it  has  been  accepted  without  question  or 
challenge  for  more  than  nineteen  years.  We 
ought  not,  at  this  late  day,  to  disturb  it."^ 
They  accordingly   held   that  the  power  to 
suppress  and  restrain  disorderly  houses  did 
not  authorize  the  passage  of  an  ordinance 
declaring  the  keeiping  of  such  a  house  a  mis- 
demeanor,  and  imposing  a  punishment  by 
fine  and  imprisonment  for  the  offense.     In 
the  case  of  Cenferville  v.  Miller,  57  Iowa, 
56,  10  N.  W.  293,  the  court  says  they  ewe 
not  dispose<i  to  extend  the  rule  announce*] 
in  the  Mt.  Pleasa/nt  Case,  and  remarks  that 
they  "know  of  no  more  effective  way  of  pre- 
venting the  commission  of  an  offense  thajt 
a  provision  providing  for  its  punishment.'* 
See  case,  same  title  and  volume,  p.  225,  10 
N.  W.  639.    We  appreciate  quite  fully  the 
difficulty  the  court  found  in  following  the 
early   decision.      It   is  based  upon   narrow 
and    technical    grounds.     It    leaves    but    a 
mere  shadow  where  substances  was  neces- 
sary.    It  takes  the  spirit  and  the  life  fron^ 
the  law,  and  leaves  but  a  feeble  and  flicker- 
ing remnant.     It  must  be  assumed  that  the 
legislature  intended  that  the  words  of  the 
charter  should  have  their  usual  and  ordi- 
nary   signification.     The    following    defini- 
tions of  the  words  "suppress"  and  "restrain*^ 
are   instructive    in   this   connection:     Bou- 
vier:     "Suppress:   To  put  a  stop  to  when 
actually    existing."      Anderson:      "To    pre- 
vent:  never,  therefore,  to  license  or  sanc- 
tion."   Standard:     "To   put   down    or   put 
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an  end  to  by  force;  cfferp9W&r;  tsrush;  sub- 
due." Ce&tury:  "To  oyerpower;  aubdue; 
,piit  down ;  qu^l ;  onuih ;  stamp  out."  Web- 
ster: "T6  oyerpower  and  cniah;  to  over- 
whelm;  to  auboue;  to  put  doiwn;  to  re- 
press; to  destroy."  As  to  the  woTti  "re- 
strain," the  lexioograpiherB  all  s^ee  that  k 
means  'Ho  ourb;  to  obeck;  4x>  repress;  to 
-debadr;  to  prevent;  to  hinder."  If  tiheac 
words  are  to  be  understood  to  have  the 
meadring  here  ascribed  to  them,  then  it 
would  seem  dear  that^  wh*eii  the  power  to 
suppress  and  restradn  an  act  is  given,  the 
.power  to  adopt  such  measures  as  are  essen- 
tial and  inddexrt  to  suoh  express  grant  of 
power  must  follow.  Without  it  the  grant 
would  be  barren  and  futdle.  If  the  grant 
•^  power  to  sutppress  eind  restreuin  meanA 
that  the  corponution  may  overpower,  crush, 
subdue,  and  prevent  the  evil  aimed  at,  then 
-certainly  it  may  affix  reasonable  penalties 
for  the  commission  of  such  €uct.  As  sug- 
gested by  the  Iowa  court,  we  know  ol  no 
better  or  more  effective  way  o<f  suppressing 
a  disorderly  house,  or  preventing  or  enur- 
ing them  out,  than  to  provide  a  penalty 
.against  the  keeper.  The  power  to  restrain 
houses  of  ill  fame  would  be  barren  indeed 
if  no  means  of  punishment  could  be  pre- 
-scribed  and  enforced.  The  ohairter  express- 
ly authorizes  the  council  to  declare  and  im- 
pose penalties  for  the  breach  of  its  ordi- 
imnces.  The  penalty  imposed  by  the  ordi- 
Tiance  is  by  fine.  Imprisonment  only  fel- 
lows in  case  the  fine  is  not  paid.  The  case 
<>f  SchtJDuchow  V.  Chicc^o,  68  111.  444,  is 
somewhat  instructive  on  the  question  above 
discussed.  It  holds  that,  where  the  power 
was  granted  to  suppress  groceries  where  li- 
•quor  was  sold,  the  city  might  absolutely 
prohibit  sales,  or  license,  as  it  pleased.  The 
«asc  of  Wong  v.  Astoria,  13  Or.  538,  II  Pae. 
29.5,  is  somewhat  in  podnt.  Jennie  Wong 
was  prosecuted  under  a  city  ordinance  as 
the  keeper  of  a  bawdy  house.  The  power 
given  in  the  cbarter  was  to  "suppreM  and 
prohibit."  The  validity  of  the  ordinance 
was  chall^mged.  In  disposing  of  this  ques- 
tion the  court  says:  "The  power  to  sup- 
press and  prohibit  practices  that  are  demor- 
4hKzing  and  pernicious  would  be  of  little 
4ivail  if  it  could  not  be  vindicated.  The  of- 
fense directly  affects  the  welfare  of  the  dty, 
jknd  how  could  the  latter  suppress  and  pro- 
hibit it  unless  it  liad  the  n^tit  to  adopt  a 
'by-law  against  it,  and  afiix  a  penalty  there- 
to?" In  8t.  Louis  v.  Schoenhuschf  95  Mo. 
•618,  8  8.  W.  791,  the  power  granted  was  "to 
paM!  all  such  ordinances,  not  inconsistent 
with  the  provisions  of  this  charter,  or  the 
laws  of  the  state,  as  may  be  expedient  in 
^maintaining  the  peace,  good  government, 
^health  and  welfare  of  the  city,  its  trade, 
commerce,  and  manufacture,  and  to  enforce 
the  same  by  fines  and  penalties."  It  was 
^ek)  that  the  city  might  legally  adopt  an 
ordiTiance  prohiluting  cruelty  to  andonals, 
and  enforce  it  by  proper  penalties.  But  we 
need  not  multiply  cases.  They  only  iUus- 
trate  the  diversity  of  opinion  among  courts 
in  somewhat  similar  situations.  In  this 
•connection  the  plaintiff  dn  error  makes  the 
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f  urtiier  argumeot  that  the  ordinance  is  void 
because  it  conflicts  wdth  S  3294,  Rev.  SiUbt. 
1898,  which  reads  as  follows:  "In  all 
cases,  not  otherwise  specially  provided  for 
by  law,  when  a  forfeiture  shall  be  incurred 
by  any  person  and  the  act  or  omission  for 
which  the  same  is  imposed  shall  not  also 
be  a  misdemeanor,  such  forfeiture'  may  be 
sued  for  and  recovered  in  a  civil  action. 
When  such  act  or  omission  is  punishable  by 
fine  and  imprisonment,  or  by  fine  or  im- 
prisonment, or  is  specially  declared  by  law 
to  be  a  misdemeanor,  it  shall  be  deemed  a 
misdemeanor  within  the  meaning  ol  this 
chapter.  The  word  'forfeiture,'  as  used  in 
this  chapter,  shall  include  any  penalty,  in 
money  or  goods,  other  than  a  fine."  The 
cladm  is  that  the  offense  charged  in  the  com- 
plsiint  in  this  action  is  a  misdemeanor,  un- 
der the  laws  of  this  state,  cuid  therefore  any 
procedure  for  its  punishment,  other  than 
that  which  is  applicable  to  misdemeanor, 
cannot  stand.  This  argument  is  based  up- 
on an  erroneous  assumption.  The  offense 
charged  in  the  complaint  is  not  the  same  of- 
fense made  penal  by  S  4589.  It  is  a  s«»a- 
rate  and  distinct  offense,  as  will  be  dis- 
cussed and  shown  in  a  later  portion  of  this 
opinion.  Moreover,  the  woid  "fine,"  as 
used  in  S  3204,  does  not  include  pemtlties 
imposed  for  tflie  violation  of  municipal  ordi- 
nances. Oshicosh  V.  Schwartz,  55  Wis.  483, 
13  N.  W.  552.  The  ordinance  does  not  pro- 
vide for  "fine  and  imprisonment"  or  for 
"fine  or  imprisonment."  It  simply  says 
that  the  person  found  guilty  of  violating  it 
shall,  "on  conviction,  be  fined."  Imprison- 
ment follows  only  \tpon  neglect  to  pay  the 
penalty.  See  State  v.  Orove,  77  Wis.  448, 
46  N.  W.  532.  Without  further  elabora- 
tion, we  hold  that  the  provisions  of  the 
charter  are  broad  enough  to,  and  do,  include 
the  power  to  prescribe  and  enforce  a  penal- 
ly against  the  keepers  of  disorderly  houses 
or  houses  of  ill  fame. 

2.  The  record  shows  that  the  plaintiff  in 
error  was  arrested  upon  a  warrant  issued 
by  the  municipal  oourt.  He  was  taken  be- 
fore the  judge,  and  was  tried  and  convicted 
without  a  jury.  He  then  took  an  appeal  to 
the  circuit  court,  where  he  was  tried  by  a 
jury  and  again  convicted.  It  is  now  insist- 
ed that  the  offense  charged  was  a  misde- 
meanor under  the  laws  of  this  state,  and 
he  could  not  be  properly  conviioted  in  any 
other  way  than  by  the  verdict  of  a  jury  in 
the  muxucipal  court.  But  is  the  prosecu- 
tion here  for  a  misdemeanor  under  the  state 
law?  It  is  true  that  the  state  law  makes 
the  keeping  of  a  disorderly  house  known  as 
a  "house  of  HI  fame"  a  penaJ  offense,  and 
that  the  keeper  thereof  was  indictable  at 
common  Iiaw.  We  may  assume  for  the  pur- 
pose of  this  decision  that  the  person  ac- 
cused of  such  an  offense  was  entitled  to  a 
jurv  trial  When  prosecuted  under  the  state 
law:  In  State  ex  rel.  Miltoaukee  v.  New- 
man, 96  Wis.  258,  71  N.  W.  438,  this  court 
said:  "It  seems  to  be  the  dear  weight  of 
authority  that  an  act  may  be  a  penal  of- 
fense under  the  laws  of  tne  state,  and  that 
further  penalties,  under  proper  legislative 


510 


Wisconsin  Supbbux  Oodbt. 


Oct. 


authority,  may  be  imposed  far  its  oommis- 
sion  by  munioi-pal  by-l&ws  or  ordinances, 
and  the  eDforceiDent  of  the  one  would  not 
preclude  l^he  enforcement  of  the  other." 
That  this  propoaitdon  has  moat  ample  sup- 
port  may  be  seen  by  reference  to  the  cases 
collected'  in  Ocx>ley,  Const.  Lim.  239,  and  1 
Beaoh,  Pub.  Corp.  8  510.  A  few  cases  illus- 
trative of  the  poiat  we  desire  to  make  will 
now  be  noticed:  In  Mobile  v.  Allaire,  14 
Ala.  400,  a  city  ordinance  imposed  a  fine  for 
assault  flJid  battery,  which  was  also  punish- 
able under  the  stajte  law.  The  defendant 
was  arrested  and  convicted  under  the  city 
ordinance,  and  took  an  appeal.  Pending  his 
appeal  he  was  prosecuted  and  fined  under 
the  state  law,  which  fine  he  paid.  On  the 
trial  of  the  case  on  the  appeal  the  court 
charged  the  jury  that  the  conYiction  under 
the  state  law  was  a  complete  bar  to  the 
plaintifiT's  recovery  on  the  appeal.  The  su- 
preme court  disposed  of  the  case  in  the  fol- 
lowing language:  **The  object  of  the  pow- 
er oonf erred  by  the  charter,  €uad  the  purpose 
ci  the  ordinance  itself,  was  not  to  punish 
for  an  offense  against  the  criminal  justice 
<rf  the  country,  Imt  to  provide  a  mere  police 
regulation  for  the  enforcement  of  good  or- 
der and  quiet  within  the  Hmits  of  the  oor- 
ponution.  So  far  as  an  offense  has  been 
committed  against  the  public  peace  and 
morals,  the  corporate  authorities  have  no 
power  to  inflict  punishment,  and  we  are  not 
informed  that  they  have  attempted  to  arro- 
gate it.  It  is  altogeither  immaterial  wheth- 
er the  state  trihunal  has  interfered  and  ex- 
ercised its  powers  in  bringing  the  defendant 
before  it  >to  answer  for  the  assault  and  bat- 
tery, for  whether  he  has  been  there  punished 
or  acquitted  is  alike  undmportant.  The  of- 
fenses against  the  corporation  and  the  state, 
we  have  seen,  are  distinguishable  and  whol- 
ly disconnected,  and  the  prosecution  at  tiie 
suit  of  each  proceeds  upon  a  different  hy- 
pothesis. The  one  contemplates  the  obser- 
vation of  the  peace  anA  good  order  of  the 
city.  The  other  has  a  more  enlarged  ob- 
ject in  view, — the  maintenance  of  the  peace 
and  dignity  of  the  state."  A  case  more 
nearly  in  pcdnt  is  State  v.  Lee,  20  Minn« 
446,  13  N.  W.  013.  The  defendant  was  ar- 
rested under  a  state  law  for  keeping  a 
house  of  ill  fame.  She  set  up  as  a  defense 
a  prosecution  and  conviction  under  a  city 
ordinance  of  the  city  of  St.  Paul  for  the 
same  offense.  The  opinion  is  long  and  in- 
structive. It  holds  tnat  an  offense  against 
a  municipal  by-law  proceeding  from  the 
same  act  which  also  constitutes  a  felony 
under  the  state  law  is  not  for  that  renson 
are  distinct  in  their  legal  character,  both 
as  to  the  nature  and  quality  of  the  offenses 
and  the  jurisdictions  offended  against. 
Quoting  from  the  opinion:  "One  who  is 
within  the  imits  of  the  municipal  jurisdic- 
to  be  considered  the  same  offense.  The  two 
tion  must  not  only  obey  the  laws  of  the 
state,  but  must  adjust  his  conduct  to  the 
requirements  of  local  by-laws,  and  an  act 
which,  outside  a  city,  would  subject  him 
to  punishment  by  the  state  only,  committed 
inside  its  limits,  by  reason  of  the  place  and 
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the  consequent  aggravation  attending  it^ 
wiill  render  him  liable  also  to  the  additional 
penalty.  The  same  act  pnohibited  by  both 
the  city  and  tlie  state  n»y  thus  constitute 
two  offenses,  which  are  intrinsically  and  le- 
gally distinguishable."  The  case  of  Won^ 
V.  Astoria,  13  Or.  638,  11  Pac  295,  is  this 
case  on  all  fours,  as  to  the  points  involved 
for  decision.  The  prosecution  was  for 
keeping  a  bawdy  house.  The  validity  of  the 
city  ordinance  Vas  contested,  and  the  fur- 
ther point  was  made  that  the  police  court 
did  not  allow  a  jury  trial.  The  oourt  said: 
"The  appellant's  counsel  cdaims  that  a  trial 
by  jury  is  secured  to  a  party  by  the  Consti- 
tution of  the  state.  This  is  undoubtedly 
so  in  all  criminal  prosecutions,  but  the  en- 
for  cement  of  a  penalty  for  violating  a  city 
ordinance  is  not  a  criminal  prosecution, 
within  the  meaning  of  the  pro\«ision  of  the 
Constitution  upon  that  subject  The  right 
of  trial  by  jury  provided  for  in  the  Consti- 
tution of  the  United  States  and  of  various 
states  is  understood  to  mean  the  common- 
law  trial  by  jury.  If  the  appellant  had 
been  allowed  a  jury  trial  under  the  charter 
of  the  city,  it  would  not  have  been  a  com- 
pliance with  the  constitutional  provisions 
Tt  must  have  been  by  a  jury  of  'twelve  good 
and  lawful  men,'  to  have  fulfilled  its  terms. 
Nor  is  it  the  depprivation  of  the  right  of  a 
jury  trial  proper  because  the  party  is  not 
able  to  obtain  it  in  the  inferior  oourt.  If  it 
can  be  secured  upon  appeal  by  a  reasonably 
simiple  procedure,  the  conditions  of  the 
guaranty  will  be  answered.  .  .  .  The 
procedure  was  to  administer  the  regulations 
of  the  city,  and  the  Constitution  of  the 
state  authorizes  the  creation  ol  nuinicipcd 
courts  for  that  purpose.  ...  It  was  in 
no  sense  a  trdaf  for  a  orime  against  the 
state."  In  Mankato  ▼.  Arnold,  36  Minn. 
62,  30  N.  W.  305,  it  k  said:  "Offenses 
against  ordinances  enacted  by  a  municipal 
corporation,  in  the  exercise  of  its  leglU- 
mate  police  authority,  .  .  .  are  not 
generally  construed  to  be  criminal  cases,  in 
the  proper  sense  of  the  term  'criminal,'  and 
the  prosecutions  therefore  are  not  'criminal 
prosecutions,'  vnthin  the  meaning  of  the 
Constitution,  which  refers  to  prosecutions 
for  offenses  essentially  criminal  under  the 
general  laws  of  the  state.  .  .  .  Prosecu- 
tions for  offenses  against  municipal  by-laws, 
which  in  cities,  from  the  number  and  na- 
ture of  such  cases,  must  necessarily  be  sum- 
mary to  be  effective,  are  on  the  same  foot- 
insr  with  prosexnitions  for  petty  off«ises» 
which  in  some  jurisdictions  are  summarily 
tried,  and  a  jury  held  not  to  be  required, 
even  though  the  penalty  be  a  limited  im- 
prisonment." Again,  in  State  v.  Rohitskek^ 
60  Minn.  123.  33  .  R.  A.  33,  61  N.  f/.  1023, 
the  court  said:  "It  has  repeatedly  been  de- 
cided by  this  court,  as  it  has  elsewhere. 
that  municipal  ordinances  are  not  criminal 
statutes;  that  violations  thereof  are  not 
crimes,  nor  are  such  violations  governed  by 
the  rules  of  the  criminal  law,  save  in  cer- 
tain specified  exceptional  particulars.** 
A  most  interesting  discussion  of  the  ques- 
tion here  involved  may  be  foimd  in  the 
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of  ilclncmey  ▼.  Detwer,  17  Colo.  302,  29 
Pac  516.  Itifl  said:  "An  ordinaxice  must 
be  authorized,  and  must  not  be  repugnant 
to  a  statute  in  foroe  over  the  same  torito- 
rial  area;  but,  if  there  is  no  othei*  conflict 
between  the  provianons  of  the  statute  and 
tbe  ordinance  save  that  ithey  deal  wiUi  the 
8&me  subject,  boUi  may  be  given  effeot. 
The  resulting  or  correlative  doctrine  is  now 
too  firralv  established  to  admit  of  serious 
question  that  the  same  act  may  constitute 
two  ofTenses,  viz.  a  crime  against  the  public 
la»w  of  the  state,  and  also  a  petty  offense 
against  a  local  municipal  reguls/tion.  The 
weight  of  authority  likewise  fairly  sustains 
the  view  ibsit  a  prosecution  and  punishmemt 
for  one  of  these  offenses  is  no  bar  to  a  pro* 
ceeding  for  the  other.  .  .  .  But  we  are 
told  that  admitting  that  the  same  act  nmy 
be  an  offense  against  each  of  two  different 
sovereignties  or  laws,  and  that  the  actor 
may  be  punished  for  each  of  iAie  offenses,  it 
does  not  follow  that  the  procedure  may  be 
different.  And  it  is  confidently  asserted 
that  summary  proceedings  without  a  jury 
in  cases  like  the  present  cannot  be  consti- 
tutionally sustained."  The  court  then  as- 
serts the  rule  in  that  state  to  be  that  in 
prosecutions  for  the  violations  of  ordinan- 
ces, where  the  offensive  act  is  not  a  misde- 
meanor by  general  statute,  the  constitution- 
al provisions  relating  to  indictments  and 
trials  by  jury  do  not  apply,  and  the  fact 
that  imprisonment  in  the  first  instance  may 
be  part  of  the  penalty  does  not  affect  the 

auestion.  It  then  proceeds  to  discuss 
be  question  of  wnether  a  summary 
proceMing  tx>  punish  a  violation  of  a  munic- 
ipal by-law,  which  ds  aJso  a  misdemeanor 
under  a  public  statute,  punishable  by  in- 
dictment and  jury  trial,  is  proper.  The  dis- 
cussion bears  with  some  considerable  direot- 
nesB  upon  the  question  here  for  decision. 
It  is  said  the  inquiry  is  not,  Was  th^  act 
eoraplainod  of  a  public  misdemeanor  by 
statute  or  b^  the  common  law?  but,  Does 
the  offense  charged  belong  to  a  class  of  of- 
fenses that  were  usually  proceeded  against 
summarily?  The  fact  that  the  legislature 
8»w  fit  to  give  the  power  to  cities  to  enact 
the  ordinance  gives  rise  to  the  inference 
that  they  believed  the  offense  to  be,  as 
against  the  city,  one  of  those  petty  offenses 
regaided  as  local  injuries.  The  public  wel- 
fare, requiring  the  maintenance  of  peace 
and  good  order  and  the  preservation  of  pub- 
lic morals  in  cities,  renders  summary  pro- 
ceedings in  such  cases  a  necessity.  The 
ooixrt  then  says:  "A  careful  examination 
of  authorities  has  led  us  to  the  conclusion 
tha/t  both  in  this  country  and  England  the 
transgression  of  municipad  regulations  en- 
acted under  the  police  power  for  the  pur- 
pose of  preserving  the  health,  peace,  and 
good  order  and  otherwise  promoting  tihe 
general  welfare  within  cities  and  towns  had 
for  more  than  a  century  prior  to  the  adop- 
tion of  our  Constitution  been  generally 
prosecuted  without  a  jury;"  citing  a  large 
number  of  authorities.  A  case  in  Mary- 
land has  some  bearing  upon  the  question 
under  discussion.  Under  the  charter  and 
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ordinances  the  mayor  of  Hagerstown  wa8> 
given  authority  to  try  and  fine  disorderly 
persons  and  lewd  women  found  within  the- 
corporate  limits.  It  was  insisted  that  the 
exercise  of  this  power  was  •the  exertion  of 
judicial  power,  which  by  the  Oonstdtution. 
was  confided  to  certain  specified  classes  of 
persons,  and  that  the  mayor  was  not  in- 
cluded in  the  enumeration.  The  court  said: 
"This  argument  would  be  entitled  to  great 
weight  if  we  thought  the  power  exercised 
by  the  defendant  wus,  in  the  sense  of  the- 
Constitution,  a  part  oi  the  judicial  power. 
But  we  entertain  no  such  opinion.  We  re- 
gard it  as  but  a  part  of  'the  police  power,  as 
contradistinguished  from  the  regular  judi- 
ciary powers  of  the  state.  From  time  im- 
memorial a  distinction  has  been  observed 
between  the  two,  both  in  England  and  in* 
this  country.  It  would  be  next  to,  if  not 
quite,  impossible  for  a  large  city  like  Balti- 
more to  preserve  order  within  its  limits^ 
preserve  the  streets  free  from  interruption^ 
indeed,  to  do  most  of  the  thousand  things 
necessary  to  be  done  to  carry  on  its  various- 
and  indispensable  operations,  if  in  every 
case  it  were  a  necessary  preliminary  that 
the  offender  should  be  regularly  prosecuted 
by  presentment,  indictment,  and  trial. 
.  .  .  We  regard  the  power  conferred  on 
the  corporation  of  Hagerstown  to  summari*- 
ly  punish  persons  of  the  description  the  ap- 
pellant, Elmira,  is  admitted  to  have  been, 
as  falling  directly  within  the  definition  of  a 
police  regulation.  She  was  punished  for 
an  offense  against  the  decency  and  morals 
of  Hagerstown,  and  not  against  those  of  the 
state;  she  offended  within  the  'corporate 
limits,'  and  for  such  offense  she  was  made  to* 
answer.  This  did  not  wipe  out  all  respon- 
sibility for  the  offense  to  the  dignity  and' 
sovereignty  of  tbe  state."  Shafer  v.  Mum- 
nia,  17  Md.  331,  70  Am.  Dec.  656.  One  of 
the  points  under  discussion  may  be  further 
illustrated  by  reference  to  the  decisions  of 
the  United  tSates  Supreme  Court  with  ref- 
erence to  counterfeiting.  In  Foid  ▼.  Ohio, 
6  How.  410,  12  L.  ed.  213,  the  court  held' 
that  passing  a  counterfeit  coin,  which  was 
punishable  under  Federal  la;w,  might  also 
be  punished  by  the  state  as  a  crime,  and 
that,  although  the  party  might  be  convicted 
for  viokiting  both  statutes,  still  he  would 
not  be  twice  put  in  jeopardy  for  the  same 
offense.  This  doctrine  was  held  sound  in 
Moore  ▼.  Illinois,  14  How.  13,  14  L.  ed.  306, 
and  the  status  of  double  allegiance  was  dis- 
cussed, and  liability  to  both  sovereignties 
upheld.  See  note  to  this  case,  5  Notes,  U. 
S.  Kerp.  213. 

It  is  not  to  be  understood,  however,  that 
the  authorities  are  uniform  in  their  hold- 
ings on  these  questions.  Some  of  the  ca^es 
hold  that,  when  the  ordinances  and  state 
la/w  prescribe  a  penalty  for  the  same  act, 
a  conviction  under  one  is  a  complete  bar  to 
a  conviction  under  the  other.  State  v. 
Cowan,  29  Mo.  330  j  State  v.  Thornton,  ZT 
Mo.  300;  State  ▼.  Welch,  36  Conn.  215- 
They  deny  the  principle  made  prominent  in 
the  oases  cited,  that  the  same  act  may  con- 
stitute two   distinct   and'  several   offenses^. 


«12 


WlBCONSUI  SUPBKMB  CoURT. 


Oct., 


and  eacb  be  subjeot  to  pumshment  by  the 
proper  tribunals  of  tne  state  and  the 
municipality.  Of  course,  if  the  act  com- 
plained of  constitutes  but  one  offense,  then 
it  must  be  punished  in  the  way  pirescribed 
by  the  Constitution,  and  if,  under  the  state 
law,  it  i3  only  triable  by  a  jury,  it  cannot 
'be  dealth  with  wunmarily  when  prosecuted 
under  the  ordinance.  If  the  rule  already 
quoted  fi-om  State  ex  rel,  Milwaukee  v. 
Nevmian  is  to  be  sustained,  it  must  be  upon 
the  theory  that  what  may  be  a  felony  or 
jiiisdemeanor  under  the  statute,  when  dealt 
With  by  a  city  by  ordinance  or  by-law,  loses 
its  criminal  aspect  because  of  ite  local  char- 
acter, and  the  greater  necessity  for  more 
stringent  police  regulation  in  cities.  It 
cannot  be  sustained  upon  any  other  logical 
theory.  If  it  is  the  same  offense  when 
prosecuted  under  the  ordinance  that  it  is 
under  the  state  law,  then  the  constitutional 
guaranty  of  a  jury  tried  must  be  recognized. 
If,  when  prosecuted  under  the  ordinance,  it 
is  a  petty  offense,  local  in  character  and 
ineignificant  as  to  results,  then  it  comes 
within  that  class  of  cases  -that  'have  long 
been  dealt  with  summarily,  and  a  jury  triaJ 
is  not  necessary.  The  point  is  made  here 
with  great  earnestness  that  the  offense  witli 
which  the  plaintiff  in  error  stands  charged 
is  a  misdemeanor,  indictable  at  common 
law,  and  only  triable  by  jury.  We  have  al- 
ready referred  to  this  contention.  We  have 
endeavored  to  cihow  that  the  offense  under 
the  ordinance  iis  not  the  same  as  the  of- 
fense under  the  statute.  It  is  admitted  by 
<»unsel  for  plaintiff  in  error  that  the  same 
act  may  be  an  offense  against  each  of  two 
different  sovereignties,  aid  that  each  may 
punish,  but  it  is  claimed  the  procedure  may 
not  be  different.  Whether  or  not  the  pro- 
cedure may  be  different  must  depend  upon 
the  conclusion  reached  as  to  the  essence  of 
the  offense.  In  State  ex  rel.  Hamilton  v. 
Milvoaukee  City  d  County  Municipal  Ct,  89 
Wis.  368,  61  N.  W.  1100,  this  court  made 
use  of  the  following  lan^fuage:  "The  sale 
•of  intoxicating  liquors  without  a  license  is 
an  offense  against  a  municipal  regulation. 
But  it  is  more.  It  is  an  offense  against  the 
general  law  of  the  state  as  well.  It  is  a 
misdemeanor  (Rev.  Stat.  1898,  §  1550),  and 
indicUble  {Allen  y.  State,  5  Wis.  329).  The 
prosecution  of  such  an  offense,  even  under 
a  municipal  ordinance,  is  a  (quasi)  crimi- 
nal prosecution  {Boacohel  v.  Bughee,  41 
Wis.  59;  Platteville  v.  McKeman,  64  Wis. 
487,  11  N.  W.  798;  State  v.  Grove,  77  Wis. 
448,  46  K.  W.  532),  and  is  not  a  summary 
proceeding;  while  actions  for  suoh  violation 
of  municipal  ordinances  as  are  not  aleo  mis- 
demeanors are  civil  actions  {Pla4teville  v. 
Bell,  43  Wis.  488;  Oshkosh  v.  Schwartz,  55 
Wis.  483,  13  N.  W.  552),  and  are  within  the 
summary  jurisdiction."  The  decision  seems 
to  assume  that  the  act  of  selling  intoxicat- 
ing liquor  without  a  license,  contrary  to  a 
city  ordinance,  arose  to  the  grade  of  a  mis- 
demeanor for  no  other  reason  than  that  it 
was  also  forbidden  by  the  state  law.  Why 
■this  conclusion  should  follow  is  not  pointed 
55  L.  R.  A. 


out.    It  is,  as  we  have  seen,  contrary  to  the 
greojt  weight  of  authority,  and,  followed  to 
its  logical  result^  would  so  blend  tlie  two 
offenses  that  a  prosecution  for  one  would  be 
a  bar  to  a  prosecution  for  the  other.     When 
it  is  admitted  that  the  same  act  oonstitu'tes 
an  offense  both  against  the  city  and  against 
the  state,  and  that  both  may  punish,  then 
it  follows  that  each  may  punish  in  accord- 
ance with  the  rules  of  procedure  prescribed 
therefor,  unless  some  constitutional  iiriiibi- 
tion  prevents.    When  the  peace  and  dignity 
of  the  state  are  being  vindicated  the  Con- 
stitution says  the  accused  nuiy  have  a  jury 
trial.     When  some  local   municipal   by  law 
has  been  invaded  the  constitutional  guar- 
anty does  not  apply.     In  the  language  of 
the  supreme  court  of  Colorado  in  Mclnemey 
v.  Denver,  17  Colo.  302,  29  Pac.  616,  we  say: 
"Whatever  may  be  the  view  concerning  the 
gravity  of  the  offense  against  a  state  law, 
the  fact  that  the  legislature  authorizes  the 
city  to  deal  with  the  same  subject  by  ordi- 
nance indicates  that  to  the  legislative  mind 
the    act    also    properly    constitutes   one    ol 
t^ose  petty  offenses  regarded  as  local  inju- 
ries.    The    public    welfare,    requiring     the 
maintenance  of  peace  and  good  order  as  well 
as  of  careful  sanitary  regulations  in  cities 
and  towns,  renders  summary  proceedings  in 
many  oases  a  necessity.     And  we  are  not 
now  prepared  to  inaugurate  the  revolution 
that  must  follow  the  announcement  of  the 
doctrine  that  a  jury  trial  is  an  indispensa- 
ble prerequisite.    The  statute    (Sanborn  & 
Berryman,  Anno.  Stat.  §  2517),  empowers 
the  municipal  judge  of  Dane  county  to  deal 
with  this  class  of  offenders  in  the  manner 
he  did  with  the  plaintiff  in  error.     There  is 
a  most  respectable  line  of  decisions  holding 
that,  even  if  the  law  providing  for  summary 
proceedings  without  a  jury  is  invalid,  yet 
if  the  defendant  is  entitled  on  an  appeal  to 
a  trial  by  jury,  and  there  be  no  unreason- 
able'  limitation  connected  with  the  appeal, 
the  constitutional   provisions  are  satisfied. 
Stcuart  V.  Baltimore,  7  Md.  501;  Jones  v. 
Rohhina,  8  Gray,  329;  Emporia  v.  Volmer, 
12  Kan.  622;  Beers  v.  Beers,  4  Conn.  535, 
10  Am.  Dec.  186;  State  v.  Beneke,  9  Iowa, 
203;   Haines  v.  Levin,  51  Pa.  412;   N orris- 
toum  d  C,  Tumpk,  Co.  v.  Burket,  20  Ind. 
53 ;  1  Dill.  Mun.  Corp.  4th  ed.  §  439.     This 
court  made  a  similar  holding  in  a  civil  case 
at  an  early  day.     Qaston  v.  Bahcock,  6  Wis. 
503.     T^e  doctrine  of  the  state  courts  was 
somewhat   modified   by   the   United    States 
Supreme  Court  in  CalUm  v.  Wilson,  127  U. 
S.  540,  32  L.  ed.  223,  8  Sup.  Ct  Rep.  1301, 
— a  case  involving  an  offense  against  a  Fed- 
eral  statute.     See  Natal  v.  Louisiana,  139 
U.  S.  621,  36  L.  ed.  288,  11  Sup.  Ct.  Rep. 
636;  Capital  Traction  Co.  v.  Hof,  174  U,  S. 
1,  43  L.  ed,  873,  19  Sup.  Ct  Rep.  680.     Ws 
hold  that  this  prosecution  is  for  an  offense 
against  a  mere  police  regulation   for  the 
good  order  of  the  city,  for  the  collection  of 
a  penalty  prescribed  by  the  ordinance,  and 
that  the  plaintiff  in  error  wim  not  entitled 
to  a  jury  trial  as  a  matter  of  right. 
The  judgment  is  affirmed. 
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John  MoRAE,  Plff.  in  Err,, 

V. 

W.  B.  STILLWELL  et  al. 
(Ill  Ga.  65.) 

*!•  An  inatrument  In  tlie  form  of  a 
4eed  vnrported  to  convey-  to  named 
«raiitee«,  tlielr  beir«  and  aa«ijrns»  at 
a  apecllled  price  per  acre,  "all  the  {rine 
timber  suitable  for  sawmill  purposes"  on  de- 
scribed lots  of  land.  It  acknowledged  receipt 
of  a  bpecitied  sum,  and  recited  that  the  gran- 
tor agreed  '*that  the  amounts  left  unpaid  this 
day  shall  be  paid  as  follows:  When  each 
lot  iH  entered  to  cut  said  timber,  the  balance 
•due  on  each  lot  is  |100,  which  will  be  due 
as  aboye  stated."  The  instrument  also  pur- 
ported to  convey  to  the  grantees,  their  heirs 
and  assigns,  "the  full  right  of  way  for  rail- 
roads, tram-i'oads  and  wagon  roads  In  and 
through  the  said  lands  for  the  purposes  above 
stated ;  said  right  of  way  to  continue  as  long 

^Ueadnotes  by  Cobb,  J. 


as  said  mill  operations  may  reqnlre.**  Held: 
(a)  That  the  true  intent  and  meaning  of 
this  instrument  was  to  convey  to  tlie  gran- 
tees, their  heirs  and  assigns,  all  the  timber 
suitable  at  the  date  of  the  Instrument  for 
the  purposes  indicated,  but  that  It  was  incum- 
bent on  the  grantees  or  their  successors  In 
title  to  cut  and  remove  such  timber  from  the 
lots  within  a  reasonable  time  from  the  date 
of  the  conveyance,  and  that  on  failure  so  to 
do  their  interest  in  the  timber  ceased  and 
determined;  (b)  that  what  would  be  a  rea- 
sonable time  for  so  doing  was  a  question  of 
fact  to  be  passed  upon  and  decided  in  the  light 
of  all  the  facts  and  circumstances  surround- 
ing the  transaction;  (c)  that  inasmuch  as 
the  instrumeut  in  question  conveyed  an  in- 
terest in  realty,  though  the  estate  was  de- 
terminable, it  was  entitled  to  be  recorded, 
and,  if  duly  recorded,  it  was  admissible  in 
evidence  without  proof  of  execution;  (d) 
that,  under  such  an  instrument,  paymoit  of 
tlie  balance  of  the  purchase  money  due  on 
each  lot  was  not  a  condition  precedent  to  the 
right  to  enter  and  cut  the  timber. 
2.     'Wbere  a  ffrant  'was  made  to  a  part- 


NoTE — Conveyance  of  title  to  standing  timber 
without  conveying  title  to  the  land, 

I.  In  general. 
II.  Nature  of  purchaser'a  estate. 

III.  Incidcfital  rights  of  purchaser. 

IV.  Prerequisites  to  passing  of  title;  selec- 

tion of  trees, 
V.  Payment  of  purchase  price, 
\1.   What  timber  included  in  conveyance, 

a.  In  generaL 

b.  Size  of  timber  generally. 

c.  Mode  of  determining  size, 

d.  Time  of  determining  size  and  suita- 

bility. 
Til.  For  \Dhat  purpose  timber  may  be  used. 
Vlll.  When  timber  muet  be  removed;  forfeiture 
of  rights  in. 
^  Where   particular   time   specified  in 
contract. 

1.  In  general. 

2.  Effect  of  .failure  to  remove  in 

time  specified. 
'■  3.  Construction  of  contract  ae  to 

time  of  removal. 

4.  What   constitutes  a  removal. 

5.  Necessity  of  removing  a$  well  as 

cutting, 

6.  Extension  of  time  to  remove, 
h.  Where  no  time  specified  in  contract, 

1.  In  general, 

2.  What  is  a  reasonable  time  for 

removal,  and  how  determined. 
8.  Notice  to  remove, 
IX  Summary. 

This  note  is  confined  to  actual  conveyances 
of  timber,  and  does  not  include  questions  as  to 
the  necessity  or  sufficiency  of  a  written  instru- 
ment of  conveyance,  or  the  right  to  revoke 
a  license  to  cut  timber  because  of  the  want  or 
insufficiency  of  such  an  instrument.  Neither 
does  it  Include  questions  as  to  the  filing  or  re- 
cording of  such  instrument,  nor  false  statements 
as  to  ownership,  quantity,  or  condition  of  the 
timber  sold,  nor  the  right  to  specific  perform- 
ance of  a  contract  for  its  purchase. 

I.  In  general. 

Where  the  purchaser  of  timber  to  be  cat 
and  removed  within  a  specified  time  dies  before 


whom  the  administrator  confers  the  right  to 
cut  and  remove  the  timber  exercise  such  right 
as  purchasers  or  only  as  licensees,  provided  they 
cut  it  within  the  time  agreed  on.  Morgan  v. 
Perkins,  94  Qa.  858,  21  8.  E.  574. 

A  grant  of  all  the  woods  and  underwoods 
growing  upon  the  grantor's  manor  which  can 
conveniently  be  spared  without  prejudice  to  the 
estate  is  void  for  uncertainty.  Stukeley  v. 
Uutler,  Hobart,  168,  F.  Moore,  880. 

And  a  grant  of  all  the  woods  that  shall  grow 
in  time  to  come  is  not  good,  as  It  is  not  of  a 
thing  in  esse.     Anonymous,  3  Leon.  29. 

Where  one  sells  trees  growling,  and  then  aliens 
the  land  to  another  before  the  purchaser  of 
the  trees  has  cut  them,  the  latter.  Instead  of 
the  purchaser  of  the  land,  will  own  them.  20 
Vln.  Abr.  419,  pi.  1. 

Notwithstanding  the  exception  of  all  woods 
and  underwood  from  a  lease  for  years  the  wood 
remains  part  of  the  manor,  and  will  pass  by  a 
lease  of  It.     Ive's  Case,  6  Coke,  11. 

Where  a  lessee  for  life  without  impeachmoit 
of  waste  has  the  power  to  dispose  of  the  trees, 
an  exception  of  the  trees  in  a  lease  by  him  is 
valid.     Secheverel  v.  Dale,  Popham,  193. 

An  exception  by  a  grantor  of  land  of  the 
"good  heart  timber  suitable  for  mill  timber" 
constitutes  an  exception,  and  not  a  reservation, 
in  its  technical  sense,  and  prevents  the  grantee 
from  recovering  for  a  trespass  committed  by 
cutting  the  timber.  Bond  v.  Cashie  &  C.  R.  & 
Lumber  Co.  127  N.  C.  125,  87  S.  E.  63. 

Where  an  agent  for  the  owner  of  land  sells 
the  standing  timber  thereon  with  the  owner's 
consent,  and  afterwards  purchases  the  land, 
such  purchase  does  not  terminate  the  license 
to  cut  the  timber,  but  is  rather  an  affirmance 
and  continuation  of  it,  and  gives  the  licensee  a 
title  to  all  the  timber,  if  cut  within  the  time 
fixed  by  the  contract,  where  such  agent  does 
nothing  during  his  ownership  to  prevent  the 
cutting,  and  has  not  transferred  the  land  to 
another  person.  Jenkins  v.  Lykes,  19  Fla.  148, 
45  Am.  Rep.  19. 

A  reservation  In  a  deed  of  land  of  the  right 
and  privilege  for  the  grantor's  personal  repre- 
sentatives to  cut  oflT  and  sell  so  much  of  the 
wood  on  a  specified  part  of  the  land  as  should 
be  necessary  to  pay  his  debts  is  void  because 
made  to  strangers  instead  of  the  grantor,  and 


its  expiration  it  Is  immaterial  whether  those  to    's  also  void  as  an  exception,  as  it  purports,  not- 
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nershlp    composed    of    tvvo    persona, 

eyen  if  a  conyeyance  by  them  of  the  property 
therein  described  web  not  properly  executed 
If  only  signed  by  the  partnership,  yet  where 
such  conveyance  purported  to  be  to  another 
partnership,  composed  of  these  two  persons 
and  another,  if  the  latter  partnership  con- 
veyed the  property  by  a  deed  executed  by 
each  of  the  three  partners,  and  also  signed 
in  the  Arm  name,  the  title  to  the  property 
passed  to  the  grantee  named  in  that  convey- 
ance. 
8.  Aa  tbe  trial  Jndflre  did  not  properly 
conatme  tlie  Inatrnment  referred  to 
In  tlie  llrat  of  tlie  above  notea,  and  as 
the  case  was  tried  under  a  misapprehension 
of  its  true  intent  and  meaning,  the  Judgmoit 
directing  a  verdict  for  the  plaintifTs  was  er- 
roneous, and  there  should  be  another  hear- 
ing in  the  light  of  what  is  here  laid  down. 

(June  6,  1900.) 


1]^  KROR  to  the  Superior  Court  for  Moiit> 
J  gomery  Ck)unty  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought  to 
enjoin  defendant  from  cutting  timber  which 
was  alleged  to  belong  to  the  plaintiffs,  and 
from  removing  or  otherwise  interfering 
with  timber  already  cut.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Martin,  for  plaintiff  in< 
error : 

Whether  an  instrument  will  be  construed 
to  be  a  lease,  or  an  agreement  for  one,  de- 
pends upon  the  paramount  intention  of  the 
parties  as  collected  from  the  whole  tenor 
and  effect  of  the  instrument. 

Burnett  v.  Bcribner,  16  Barb.  621 ;  Price 
y.  Williams,  1  Mees.  &  W.  6;  Johnson  v. 
Phoenix  Mut.   L.  Ins.   Oo.    46    Conn.    92; 
Bacon  v.  Bowdoin,  22  Pick.  401;  Poole  v.. 
Bentley,  12  East,  168. 


withstanding  the  grant,  to  invest  strangers  to 
the  deed  with  the  right  to  cut  all  or  part  of 
the  timber  growing  on  the  land  conveyed  at  the 
grantor's  death,  and  Is  therefore  repugnant  to 
the  grant.     Young's  Petition,  11  R.  I.  636. 

Where  the  owner  of  certain  land  sells  the 
timl>er  thereon  at  a  specified  price,  with  a  stipu- 
lation that  the  hemlock  timber  shall  be  left 
standing  until  the  fulfillment  of  a  previous  con- 
tract by  which  the  purchaser  was  to  peel  a 
specified  quantity  of  bark  aamually  from  another 
tract  for  the  vendor  at  a  specified  price  per 
cord,  and  the  purchaser  sells  such  timber  to  a 
third  person  at  a  specified  price  per  thousand 
feet,  '*the  latter  to  have  the  bark  free  of 
charge,'*  which  he  agrees  to  sell  to  the  original 
vendor  at  the  price  which  he  had  agreed  to  pay 
to  his  immediate  grantee,  such  original  vendor 
not  being  a  party  to  the  agreement,  the  pur- 
chaser is  not  bound  to  peel  the  bark,  nor  the 
original  vendor  to  buy  it  from  him ;  and  where 
the  latter  falls  to  pay  for  the  bark  on  account 
of  his  Insolvency  the  last  purchaser  cannot  set 
off  the  value  of  the  berk  peeled  by  him  at  the 
price  agreed  on  in  an  action  by  his  immediate 
vendor  for  the  purchase  price  of  the  timber. 
Winter  v.  Newell,  49  Pa.  507. 

A  lease  of  all  the  round  timber  or  timber  suit- 
ahle  for  turpentine  purposes  on  specified  lots, 
each  described  as  containing  a  specified  number 
of  acres  with  a  warranty  of  all  the  property 
conveyed  does  not  mean  that  all  the  land  shall 
be  wooded  with  such  timber.  Carter  v.  Wil- 
liamson, 106  Ga.  280,  31  S.  E.  651. 

A  warranty  as  to  the  size  of  timber  sold  does 
not  pass  to  one  who  purchases  the  timber  by 
parol  from  the  one  to  whom  the  warranty  was 
made,  as,  in  order  that  a  parol  sale  shall  be 
valid,  there  must  be  a  sale  of  personalty,  and 
there  is  no  rule  by  which  a  warranty  of  a  chat- 
tel attaches  to  and  runs  with  it  aa  with  land. 
Prater  v.  Campbell,  22  Ky.  L.  Rep.  1510,  60 
8.  W.  918. 

A  warranty  In  a  conveyance  of  the  right  to 
standing  timber  Is  a  real,  and  not  a  personal, 
warranty,  and  a  breach  thereof  arises  upon  the 
ousting  of  the  purchaser,  and  not  upon  the 
making  of  the  defective  warranty,  and  such 
ousting  does  not  occur  until  the  purchaser  is 
notified  to  desist  by  the  owner  of  the  true  title. 
Mlzzell  V.  Ruflin,  118  N.  C.  69,  23  S.  E.  927. 

A  covenant  In  an  agreement  reciting  a  sale  of 
all  the  growing  timber  on  specified  land,  that 
the  purehafler  should  have  seven  years  to  get 
the  same  off  without  being  subject  to  an  action 
of  trespass,  is  not  broken  by  a  sale  of  the  land 
to  a  third  person  within  the  seven  years  without 
reserving  the  timber  or  giving  the  grantee  no- 
tice of  its  previous  sale ;  or  at  least  only  nom- 
65  L.  R.  A. 


Inal  damages  are  recoverable  against  such  ven- 
dor, where  the  grantee  of  the  land  does  not  mo- 
lest the  purchaser  of  the  timber  In  any  of  his 
rights  in  connection  therewith.  Safford  v.  An- 
nis,  7  Me.  168.  The  fact  that  after  the  suit 
was  commenced  within  the  seven  years  the  pur- 
chaser of  the  land  forbade  any  entry  on  the  land 
gave  no  right  to  recover  in  the  suit  already 
brought. 

A  vendor  of  timber  to  be  removed  within 
three  years  bygone  who  did  not  at  the  time  have' 
title  to  the  land  on  which  the  timber  stood  can- 
not dispute  the  title  of  the  purchaaer  where 
he  acquires  title  before  the  expiration  of  the 
three-year  period.  Haskell  v.  Ay  res,  35  Mich. 
89. 

A  purchaser  of  standing  trees  at  executloi^ 
sale  against  one  who  had  purchased  the  same 
from  the  owner  of  the  land,  to  whom  possession 
had  been  delivered  after  the  trees  had  beeik 
marked,  has  an  adequate  remedy  at  law  against 
one  who  subsequently  purchased  the  trees  from 
the  owner  of  the  land,  or  subsequent  purchasers 
of  the  land  without  reservation  of  the  timber, 
where  it  does  not  appear  that  they  have  ever 
attempted  to  remove  the  trees,  or  that  they  are- 
Insolvent,  or  that  the  purchaser  at  execution 
sale  has  been  prevented  from  removing  the  trees. 
Wood  V.  Asher  Lumber  Co.  19  Ky.  L.  Rep.  235r 
39  S.  W.  702. 

II.  Nature  of  purchaser's  estate. 

According  to  the  weight  of  authority  the  title 
to  standing  timber  passes  immediately  on  the 
execution  of  the  instrument  of  conveyance,  al- 
though there  are  a  few  caaes  to  the  effect  that 
tbe  title  does  not  pass  until  the  timber  Is  cut. 

Thus,  a  provision  In  a  deed  of  standing  timber 
that  the  purchaser,  his  heirs  and  assigns,  shall 
have  license  for  ten  years  to  enter  on  the  land 
to  cut  and  remove  the  timber,  and  that  all  such 
timber  not  so  cut  and  removed  during  such  term 
shall  belong  to  the  vendor,  does  not  prevent  the 
title  to  the  timber  from  vesting  In  the  purchaser. 
Mee  V.  Benedict,  98  Mich.  260,  22  L.  R.  A.  641, 
57  N.  W,  175. 

And  where  by  a  lease  of  land  the  lessee,  in 
consideration  of  the  use  and  possession  of  the 
premises,  agrees  to  pay  the  taxes  and  cut  off 
all  the  timber  and  brush  on  a  specified  part  of 
the  premises,  the  lessor  agreeing  to  let  him  have 
all  the  timber  for  cutting  it  off,  which  is  to  be 
done  in  a  specified  time,  the  right  of  the  lessee 
to  the  timber  is  vested,  and  is  not  extinguished 
by  a  sale  of  the  land  during  the  term  of  the 
lease  to  one  with  notice  of  It ;  and  where  the 
purchaser  prevents  his  removal  of  the  timber 
within  the  time  specified  by  causing  hie  em- 
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If,  from  the  whole  instniment  taken  and 
eomparcd  together,  it  clearly  appears  to 
have  been  intended  as  a  mere  executory 
agreement  for  a  future  lease  the  intention 
will  prevail. 

Hallett  V.  Wylie,  3  Johns.  47,  3  Am.  Dec. 
457;  2'hornton  v.  Payne,  5  Johns.  74;  Jack- 
son ex  dcm,  Bulkley  v.  Delacroix,  2  Wend. 
433;  Shaw  v.  Famsworth,  108  Mass.  358; 
Potter  V.  Mercer,  53  Cal.  668;  Brookhaven 
y.  Baggett,  61  Miss.  383. 

A  certain  beginning  and  a  certain  time 
at  which  the  lease  is  to  terminate  are  essen- 
tial to  a  good  lease  for  years.  A  definite 
and  limited  period  of  duration  is  of  the 
essence  of  the  term. 

Co.  Litt.  46;  Preston,  Conv.  159;  West- 
ern Tranap.  Co.  v.  Lansing,  49  N.  Y.  508; 
Martindale,  Conv.  285. 

There  may  be  propositions   which,    when 


accepted  or  complied  with,  will  ripen  into  a 
sale,  or  there  may  be  agreements  for  a  sale 
in  the  future;  but  these  do  not  confer  the 
rights,  or  impose  the  obligations,  which 
arise  from  a  contract  of  sale. 

An  offer  to  make  a  sale,  which  fixes  no 
time  within  which  it  shall  be  accepted,  must 
be  accepted  within  a  reasonable  time. 

Wharton,  Conv.  §  882;  Bishop,  Contr.  § 
327. 

As  no  time  was  specified  in  the  contract 
the  law  will  imply  that  it  was  to  be  done 
in  a  reasonable  time. 

RaKSon  v.  Bell,  46  Ga.  19;  Conrad  T. 
Morehead,  89  N.  C.  31;  Pullman  v.  Coming, 
9  N.  Y.  93. 

Neither  party  to  an  agreement  can  sue 
the  other  for  a  violation  thereof,  without 
an  offer  to  perform  his  part  within  a  rea- 
sonable time. 


plofees  to  leave  by  threats  of  prosecation,  and 
by  dissuading  others  from  entering  his  service, 
he  Is  liable  for  the  damages  resulting  there- 
from. Crane  v.  Patton,  57  Ark.  340,  21  S.  W. 
466. 

And  In  White  v.  Foster,  102  Mass.  375,  the 
court  says  that  the  estate  acquired  by  the 
grantees  of  standing  timber  to  be  removed 
within  three  years  may  be  regarded  either  as 
giving  full  title  to  the  trees,  defeasible  by  fail- 
ure to  cut  and  remove  the  same  within  three 
years,  together  with  such  Interest  In  the  gran- 
tor's other  land  by  way  of  easement  or  Incor- 
poreal right  as  Is  necessary  to  the  enjoyment 
of  the  estate  granted,  or  as  giving  to  the  pur- 
chaser a  leasehold  estate  In  the  premises  for 
three  years  with  a  right  of  appropriation  to  be 
exercised  during  the  term,  and  that  In  either 
aspect  they  have  a  good  defense  against  a  sub- 
sequent purchaser  of  the  land  with  notice  of 
their  previous  purchase  of  the  trees,  although 
the  deed  to  them  was  not  regularly  recorded. 

And  where  one  conveys  land  to  another,  and 
the  grantee  on  the  same  day  reconveys  to  the 
grantor,  his  heirs  and  assigns,  all  the  trees  and 
timber  standing  and  growing  on  such  land  for- 
ever, with  free  liberty  for  them  to  cut  and  carry 
away  such  ti*ees  and  timber  at  all  times  at 
their  pleasure  forever,  the  grantor  of  the  land 
in  effect,  by  the  deed  of  reconveyance,  reserves 
to  himself  an  inheritance  In  the  trees  and  tim- 
ber then  growing  on  the  land,  and  may  maintain 
trespass  quare  clausum  f regit  against  the  own- 
er of  the  soli  for  cutting  down  the  trees.  Clap 
V.  Draper,  4  Maas.  266,  3  Am.  Dec.  215. 

And  a  sale  of  all  the  merchantable  timber  on 
specified  land  takes  effect  at  once  upon  such  tim- 
ber as  answers  the  description,  although  It  may 
be  a  question  of  fact  as  to  what  Is  or  Is  not 
merchantable.     Haskell  v.  Ayres,  35  Mich.  89. 

And  under  a  grant  of  all  the  grantor's  trees 
within  a  specified  manor  to  a  specified  person 
and  his  heirs,  the  grantee  has  an  Interest  in 
them  without  livery  of  seisin.  Llford's  Case, 
11  Coke.  46^. 

And  a  purchaser  of  a  specified  number  of 
trees  to  be  selected  by  him  obtains  an  Interest 
in  such  trees  which  he  may  assign  before  the 
selection  Is  made.  M'Coy  v.  Herbert,  9  Leigh, 
548,  33  Am.  Dec.  256. 

And  a  purchaser  of  a  specified  quantity  of 
wood  to  be  assigned  by  the  vendor  has  an  in- 
terest therein  which  he  may  assign  to  a  third 
person,  as.  If  the  vendor  does  not  assign  the 
wood  on  request,  the  purchaser  may  take  it 
without  aaslgnment.  Basset  v.  Maynard,  5 
Coke.  245,  Cro.  EUz.  pt.  2,  p.  819. 

And  a  purchaner  of  land  under  an  agree- 
ment that  no  timber  shall  be  cut  unless  pay- 
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ment  Is  made  In  advance  has  an  Interest  in  the 
timber  which  he  may  transfer,  and  the  pur- 
chaser may  maintain  an  action  against  .a  sub- 
sequent purchaser  of  the  land  for  injury  to  the 
timber.     Lllllbrldge  v.  Sartwell,  8  Pa.  523. 

And  a  grantor  of  land,  who  reserves  and  ex- 
cepts to  himself  by  the  deed  all  the  timber 
suitable  to  be  sawed  Into  lumber,  or  necessary 
for  sawing  purposes,  has,  during  his  life,  an 
interest  In  the  trees.  Knotts  v.  Hydrlck.  12 
Rich.  L.  314. 

And  a  written  Instrument  acknowledging  the 
receipt  of  an  obligation  for  a  specified  amount 
for  the  purchase  of  cypress  timber  on  certain 
land,  with  a  farther  agreement  to  let  the  pur- 
chaser have  eight  years  to  cut  such  timber, 
creates  an  estate  In  the  land  which  entitles 
the  purchaser  or  his  assignee  to  take  the  tim- 
ber at  any  time  within  such  period.  Morlng  v. 
Ward,  50  N.  C.  l5  Jones,  L.)  272. 

The  right  of  a  grantor  of  land  under  an  ex- 
ception and  reservation  of  the  timber  thereon 
to  enter  on  the  land  and  remove  the  timber 
does  not  rest  upon  the  notion  of  a  license 
from  the  purchaser  of  the  land,  but  Is  an  in- 
terest in  the  land  Itself  to  that  extent.  Walt 
v.  Baldwin,  60  Mich.  622,  27  N.  W.  697. 

And  the  sale  of  standing  timber  is  the  sale 
of  an  Interest  in  real  estate,  and  a  subsequent 
purchaser  of  land  by  warranty  deed  with  notice 
of  the  prior  sale  of  the  timber  cannot  maintain 
trespass  against  the  purchaser  of  the  timber 
for  cutting  and  removing  the  same.  Russell 
V.  Myers,  32  Mich.  522. 

But  where  the  owner  of  land  agrees  with  an- 
other by  deed  that  the  latter  shall  have  the 
**uae"  of  the  timber  thereon,  reserving  to  him- 
self the  use  of  the  timber  for  his  ''domestic 
use'*  with  the  privilege  of  sawing  it  at  the  mill, 
the  grantee  cannot  maintain  trespass  quarff 
clausum  fregit  against  subsequent  purchasers 
of  the  laud  for  cutting  the  timber,  as  he  ac- 
quired only  an  Incorporeal  right  In  the  timber 
by  the  deed.     Clark  v.  Way,  11  Rich.  L.  621. 

Where  one  devises  his  manor  to  another  for 
three  lives  and  by  the  same  deed  in  another 
clause  bargains  and  sells  the  trees,  the  haben- 
dum being  of  the  manor  only,  which  It  limits 
for  thi*ee  lives  without  mentioning  the  trees, 
the  latter  pass  as  a  chattel  immediately  on  de- 
livery of  the  deed  before  any  livery  made 
thereon  to  pass  the  manor,  and  If  the  delivery 
never  should  be  made  the  lessee  would  still 
have  the  treea  Rowles  v.  Mason,  2  Brown- 
low.  193. 

Where  there  has  been  a  valid  sale  of  standing 
timber  by  an  Instrument  In  writing  under  seal 
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Barhw  y.  Willard,  4  McLean,  356,  Fed. 
Cas.  No.  069;  Moore  v.  Hopkins,  15  La. 
Ann.  675. 

One  party  to  a  contract  cannot  complain 
of  the  other  until  he  has  put  him  in  dedfault 
by  a  substantial  performance  on  his  own 
part,  and  a  failure  or  refusal  to  perform  on 
the  part  of  the  other. 

Brown  v.  Cannon,  10  111.  174;  Wolcott  v. 
Y eager,  11  Ind.  84;  Morton  v.  Kane,  18  Ind. 
191;  Qolding  v.  Petit,  20  La.  Ann.  505; 
Bhaw  V.  Lewistown  d  K,  Tump,  Go.  2  Penr. 
ft  W.  454;  Morrow  v.  Waltz,  18  Pa.  118; 
Hill  V.  Hovey,  26  Vt.  109;  Warren  v.  Bean, 
6  Wis.  120. 

Where  a  conveyance  is  made  to  a  person 
of  all  the  timber  on  a  tract  of  land  that 
is  suitable  for  rafting  and  sawing,  the  right 
is  from  its  nature  determinable;  and  if  the 
party  refuses  to  exercise  his  right  in  a  rea- 


sonable time,  after  notice  to  do  so,  the  right 
will  be  terminated  and  the  privilege  of  en- 
try gone. 

Boulta  V.  Mitchell,  15  Pa.  371. 

In  a  conditional  Contract,  whether  the 
condition  is  express  or  implied,  if  one  party 
fails  to  perform,  the  other  may  retract. 

Dodge  v.  Qreeley,  31  Me.  343. 

What  is  or  is  not  a  reasonable  time  with- 
in which  a  party  may  rescind  a  contract, 
where  no  time  is  fixed  by  its  terms,  is  a 
question  of  law. 

Kingsley  v.  Wallis,  14  Me.  67;  Ragan  ▼. 
Qaither,  11  Gill  ft  J.  472. 

A  reasonable  time  is  presumed  to  be  in- 
tended in  a  contract  silent  as  to  the  time  of 
performance. 

Qrauz  v.  LeCrone,  45  III.  App.  624. 

The  rule  is  that  where  a  party  to  a  con- 
tract, by  his  acts  or  default,  renders  its  per- 


the  purchaser  may  convey  his  Interest  by  an 
unsealed  writing,  as  the  Interest  In  the  trees 
became  a  chattel  personal  by  the  first  convey- 
ance. Kingsley  v.  Holbrook,  45  N.  H.  313,  86 
Am.  Dec.  173. 

And  by  a  grant  of  trees  by  a  tenant  in  fee 
simple  they  arc  absolutely  passed  away  from 
the  grantor  and  his  heirs  and  vested  In  the 
grantee,  and  go  to  the  executor  or  administra- 
tor, being,  in  the  understanding  of  the  law,  dl- 
.Tided  as  chattels  from  the  freehold.  Stukeley 
y.  Butler,  Uobart,  168,  F.  Moore,  880. 

And  where  a  deed  of  land  contains  a  reser- 
vation of  all  the  pine  and  hemlock  Umber,  with 
a  provision  that  if  the  grantee  wishes  to  clear 
the  land  the  grantor  must  remove  the  timber 
om  receiving  thirty  days*  notice,  the  timber  Is 
thereby  severed  from  the  freehold,  and  becomes 
a  chattel  real,  and  passes  to  the  executor  or 
administrator  of  the  grantor  of  the  land.  Mc- 
Cllntock's  Appeal.  71  Pa.  365. 

But  notwithstanding  the  exception  of  the 
trees  in  a  lease  they  remain  part  of  the  In- 
heritance of  the  land,  and  descend  to  the  heir, 
instead  of  going  to  the  executor,  if  no  convey- 
ance Is  made  of  the  reversion.  Liford's  Case, 
11  Coke,  46D. 

And  a  written  agreement  for  value  to  sell 
all  the  wood  and  timber  standing  on  certain 
land,  with  one  year's  time  to  get  It  off  does  not 
immediately  pass  the  title  to  the  property,  and 
is  not  a  sale  or  contract  for  sale  of  an  interest 
In  land,  but  an  executory  agreement  for  the 
sale  of  chattels  to  take  effect  when  the  wood 
and  timber  are  severed  from  the  land,  with  a 
license  to  enter  and  cut  the  trees  and  remove 
them.  Fletcher  v.  Livingston,  153  Mass.  388, 
26  N.  E.  1001. 

And  where  the  standing  timber  on  certain 
land  Is  sold  with  the  right  to  enter  and  remove 
the  timber,  which  the  purchaser  agrees  to  do 
within  nine  years,  it  being  also  agreed  that  no 
timber  shall  be  cut  until  security  satisfactory 
to  the  vendor  Is  given  by  the  purchaser  for  the 
amount  of  timber  which  they  propose  to  cut, 
the  timber  remains  real  estate  before  severance, 
subject  to  the  lien  of  a  judgment  against  the 
vendor,  and  his  title  passes  under  an  execution 
sale  of  the  land,  together  with  such  vendor's 
claim  to  the  purchase  money.  Wilson  v.  Ir- 
vln,  1  Pennyp.  203. 

Where  a  man  leases  his  land  for  years,  ex- 
cepting the  wood,  and  afterwards  grants  the 
wood  to  the  lessee,  the  trees  are  not  so  reunited 
to  the  land  that  the  lessee  cannot  fell  and  dis- 
pose of  them,  but  he  has  an  absolute  and  di- 
vided Interest  in  the  trees.  Herlakenden's 
Case.  4  Coke,  63b. 

Where  a  deed  of  land  contains  a  provision 
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"excepting  timber  therein*'  the  title  to  the 
timber  remains  in  the  grantor,  who,  by  the 
transaction,  has  an  Implied  power  to  enter, 
fell,  and  take  away  the  timber,  the  title  aris- 
ing from  such  exception  being  of  the  same  force 
and  effect  as  if  the  whole  estate  had  been 
granted  by  the  deed,  and  the  purchaser  had 
then  executed  to  the  vendor  a  deed  of  all  the 
timber  on  the  land ;  In  which  case  the  vendor's 
right  to  enter  and  cut  and  remove  the  timber 
at  pleasure  would  have  passed  as  an  incident 
of  the  grant,  and  could  not  have  been  revoked 
by  the  purchaser  of  the  land  so  as  to  defeat 
the  grant  to  which  such  right  was  Incident. 
Walt  V.  Baldwin,  60  Mich.  622,  27  N.  W.  697. 

And  a  purchaser  of  an  undivided  half  of  all 
the  pine  timber  on  certain  land  under  an  agree- 
ment that  he  shall  be  the  owner  thereof  "ab- 
solutely" of  all  the  logs  "cut  and  run"  does 
not  acquire  an  absolute  title  to  half  the  stand- 
ing timber,  as  als  title  Is  conditional  on  his 
cutting  the  timber,  and  perhaps,  also,  on  his 
running  the  loga     Smith  v.  Scott,  31  Wis.  437. 

And  under  a  contract  for  the  sale  of  all 
the  pine  trees  the  purchasers  may  "choose  to 
take  off"  from  specified  land  within  three 
years,  such  purchasers  agreeing  to  pay  a  speci- 
fied price  per  thousand  feet  for  "said  pine  so 
cut,"  no  title  to  any  of  the  timber  passes  un- 
til it  is  cut,  and  until  then  the  purchasers  have 
neither  actual  nor  constructive  possession,  and 
cannot  maintain  trespass  against  a  grantee  of 
the  land  by  a  deed  reserving  such  pine  timber, 
who  cut  and  carried  away  the  same.  Pflster 
V.  Bird,  43  Mich.  14,  4  N.  W.  625. 

But  a  contract  by  which  the  owner  of  land 
sells  all  the  white  pine  timber  on  specified  land 
which  the  purchaser  Is  to  manufacture  into 
shingle  timber  and  lumber,  the  quantity  to  be 
ascertainetl  by  the  saw-mlU  coant,  to  be  paid 
for  at  a  specified  price  per  1,000  feet,  under 
which  the  purchaser  goes  into  possession  and 
cuts  down  certain  timber,  constitutes  an  abso- 
lute sale  of  the  timber  on  the  ground,  and  vests 
the  title  to  the  logs  In  the  purchaser;  and  the 
fact  that  the  quantity  Is  to  be  subsequently 
ascertained  does  not  affect  his  right  of  prop- 
erty. Gatsmer  v.  Myer  (Pa.)  12  Cent.  Rep. 
489,  13  Atl.  540. 

A  sale  of  standing  timber  by  the  owner  of 
the  freehold  is  a  sale  of  an  interest  In  land, 
and  not  controlled  by  the  doctrine  of  warranty 
of  title  in  sales  of  personal  property,  as  trees 
which  are  the  natural  and  present  growth  of 
the  soil  cannot  be  regarded  as  partaking  of 
the  character  of  emblements,  but  are  a  part 
of  the  inheritance,  and  cannot  become  person- 
alty except  by  actual  severance,  or  by  a  sever- 
ance in  contemplation  of  law  as  the  effect  of 
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formance,  if  not  wholly  impossible,  yet 
practically  so,  the  other  party  to  the  con- 
tract may  treat  the  same  as  rescinded. 

Seipel  V.  International  Life  Ins,  d  T,  Co, 
84  Pa.  47. 

Mr.  W.  G.  Braatley  also  for  plaintiff 
in  error. 

Mr,  A.  C.  'Wrigiht  for  defendants  in 
error. 

Cobby  J.,  delivered  the  opinion  of  the 
court: 

Still  well,  Millen,  &  Co.  brought  suit 
against  McRae  and  others,  alleging  in  their 
petition  that  the  defendants  luid  damaged 
them  by  cutting  large  quantities  of  pine 
timber,  the  property  of  the  plaintiffs,  wnich 
was  growing  on  a  described  lot  of  land,  and 
that  the  defendants  were  still  cutting  such 
timber.    The  prayer    of    the    petition  was 


that  the  defendants  be  enjoined  from  cut- 
ting the  tifabe^,  and  from  removing  or 
otherwise  interfering  with  that  which  had 
already  been  cut.  The  defendant  McRae 
appeared  and  answered  the  petition,  and 
assumed  responsibility  for  the  acts  of  the 
other  defendants,  and  the  case  proceeded 
against  him  alone.  At  the  trial  the  court 
directed  the  jury  to  find  a  verdict  that  the 
defendant  be  perpetually  enjoined  from  cut- 
ting the  timber  on  the  land,  and  that  the 
plaintiffs  recover  of  the  defendant  a  given 
sum;  it  being  agreed  by  counsel  that,  if  the 
plaintiffs  were  entitled  to  recover  at  all,  the 
amount  for  which  the  court  directed  a  ver- 
dict was  the  proper  sum.  The  defendant 
filed  a  bill  of  exceptions,  assigning  error 
upon  the  decision  of  the  court  directing  a 
verdict  in  favor  of  the  plaintiffs,  and  also 


a  proper  Instrument  of  writing.  Slocam  v. 
Seymour,  S6  N.  J.  L.  138,  13  Am.  Rep.  432. 

Where  the  owner  of  land  conveys  all  the  pine 
timber  thereon,  with  the  privilege  of  ingress  and 
regress  for  the  purpose  of  taking  off  the  same 
for  twenty-flve  years,  the  grantor  agreeing  not 
to  cut  any  of  the  timber  during  such  time  ex- 
cept In  the  way  of  Improving  and  cultivating 
the  land  on  which  it  grows,  a  subsequent 
grantee  of  the  land  has  the  same  right  to  cot 
timber  for  the  purpose  of  improvement  or  culti- 
vation, and  his  damages  from  a  breach  of  cov- 
enant of  seisin  in  htg  deed  Is  diminished  to 
that  extent.     Cathcart  v.  Bowntan,  5  Pa.  317. 

There  are  many  cases  involving  the  question 
of  the  necessity  and  requisites  of  a  writing  to 
convey,  an  interest  in  timber  in  which  the  na- 
ture of  the  purchaser's  interest  is  considered, 
bat  they  are  not  included  Ia  this  note. 

III.  Incidental  riffhts  of  purcha9er, 

A  purchaser  of  standing  timber  acquires 
therewith  the  right  to  enter  on  the  land  for 
the  purpose  of  cutting  and  removing  the  tim- 
ber. 

Thus,  the  right  to  enter  and  take  away 
timber  within  a  reasonable  time  Ls  an  incident 
of  a  parol  sale  of  the  same,  where  no  time  for 
Its  removal  Is  fixed  thereby.  Howe  v.  Batcheld- 
cr,  49  N.  H.  204. 

And  in  Mathews  v.  Mulvey,  38  Minn.  842, 
87  N.  W.  7{|4,  the  court  says  that  where  a 
contract  for  the  sale  of  timber  is  silent  as  to 
the  time  of  removal,  there  passes  by  implication 
a  right  to  enter  on  the  land  and  cut  and  re- 
move ihe  timber,  certainly  for  a  leasonable 
time. 

And  the  grant  of  timber  fit  for  rafting  and 
sawing  entitles  the  grantee  and  his  assigns  to 
enter  on  the  land  and  remove  the  timber. 
Boults  V.  Mitchell,  13  Pa.  371;  Wheeler  v. 
Carpenter,  107  Pa.  271. 

And  a  grantor  of  land  has  an  Implied  right, 
ander  a  reservation  of  all  the  pine  trees  stand- 
ing thereon  and  to  stand  and  grow  thereon  for 
ten  years,  to  enter  and  remove  the  trees  at 
any  time  within  such  period.  Perkins  v.  Stock- 
well,  131  Mass.  529. 

And  where  a  vendor  of  land  reserves  the 
trees  growing  thereon  they  remain  his  proper- 
ty, and,  as  against  the  purchaser  of  the  land, 
he  has  the  right  to  enter  on  the  land,  and,  with- 
out doing  any  unnecessary  damage,  cut  and  re- 
move the  timber  therefrom,  or  he  can  sell  such 
right  or  give  a  parol  license  to  another  to  ex- 
ercise it.  Heflin  V.  Bingham,  56  Ala.  566,  28 
Am.  Rep.  776. 

And  a  purchaser  of  all  the  timber  suitable 
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for  sawing  down  to  a  specified  size  on  certain 
land  is  not  a  tenant  in  common  with  the  owner 
of  the  land,  although  he  acquires,  as  inci- 
dental to  the  purchase  of  the  standing  timber, 
the  right  to  enter  on  the  land  and  do  thereon 
all  things  needful  to  cut  and  remove  the  timber 
in  the  manner  provided  for  by  the  contract. 
Dexter  v.  Lathrop,  136  Pa.  565,  20  Atl.  545. 

And  a  purchaser  of  timber  under  a  contract 
giving  him  five  years  to  get  It  off  the  land  has 
the  right  to  enter  and  cut  and  carry  off  the 
timber  within  the  time  specified,  but  not  to 
oust  or  disturb  the  owner  of  the  land,  nor  to 
the  exclusive  possession  of  the  land.  Reed  v. 
Merrifleld,  10  Met.  155. 

And  a  purchaser  of  standing  timber  to  be 
removed  by  a  specified  date  takes  no  bene- 
ficial Interest  In  the  land,  but  only  a  right 
of  entry  during  the  time  specified  for  its  re- 
moval.    Banders  v.  Clark,  22  Iowa,  275. 

And  in  Hewitt  v.  Isham,  7  Exch.  77,  21  L.  J. 
Exch.  N.  8.  35,  there  was  a  parol  demise  of 
land  containing  a  stipulation  that  all  the  trees 
are  reserved  to  the  landlord,  and  the  court 
held  that  If  the  demise  had  t>een  by  deed  the 
law  would  have  construed  the  reservation  as 
a  grant,  and  would  have  implied  the  right  to 
go  on  the  land  to  cut  and  carry  away  the  trees ; 
but  as  the  reservation  was  by  parol,  it  would 
only  operate  as  a  license  to  the  same  extent 
as  If  it  had  been  a  grant. 

A  deed  conveying  the  exclusive  privilege  for 
ten  years  to  cut  and  remove  trees  from  certain 
land  vests  the  purchaser  with  the  exclusive  pos- 
sessory right  to,  and  control  of,  the  trees,  with 
the  right  to  perfect  his  title  by  cutting  and 
removing  them  during  such  period,  and  gives 
him  an  Irrevocable  license  during  such  period 
to  enter  on  the  land  and  remove  the  trees. 
McLeod  V.  Dial,  63  Ark.  10,  37  S.  W.  306. 

And  the  purchaser  of  all  th&  wood  and  tlm- 
t>er  standing  on  certain  land  has  a  license 
thereunder  to  cut  and  remove  the  trees. 
Fletcher  v.  Livingston,  153  Mass.  388,  26  N. 
E.  1001. 

And  one  to  whom  the  exclusive  privilege  Is 
given  by  a  deed  to  cut  and  remove  trees  from 
certain  land  for  a  specified  time  obtains  an  Ir- 
revocable license  during  such  period  to  enter 
on  the  land  and  remove  the  trees.  McLeod  v. 
Dial,  63  Ark.  10.  37  8.  W.  306. 

And  a  deed  by  which  the  grantor  grants,  bar- 
gains, snd  sells  a  certain  lot  of  timber  on 
specified  land,  and  also  ail  the  wood  and  logs 
on  such  land,  which  timber,  wood,  and  logs, 
together  with  the  land  on  which  they  stand, 
had  been  conveyed  to  such  grantor  by  a  person 
specified,  provided  that  such  #ood,  timber,  and 
logs  are  to  be  removed  from  the  land  within 
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upon  other  rulings  made  during  the  prog- 
ress of  the  trial. 

1.  The  plaintiffs  claimed  title  to  the 
timber  as  the  successors  in  title  of  Peacock 
&  Peterson,  who  were  the  grantees  in  a 
deed  from  the  defendant  McKae.  The  paper 
was  in  form  a  deed,  and,  in  consideration  of 
76  cents  per  acre,  purported  to  convey  "all 
the  pine  timber  suitable  for  sawmill  pur- 
poses" on  eleven  described  lots  of  land,  each 
containing  202^  acres.  The  paper  also  con- 
tained the  following  clauses:  "I  acknowl- 
edge the  receipt  of  the  sum  of  five  hundred 
and  fifty  in  cash  and  note  dollars  this  day 
paid  me  by  the^  party  of  the  second  part, 
and  do  agi-ee  that  the  amounts  left  unpaid 
this  day  shall  be  paid  as  follows:  When 
each  lot  is  entered  to  cut  said  timber,  the 
balance  due  on  each  lot  is  $100  which  will 
be  due  as  above  stated.    And  I  also,  for  the 


above  stated  consideration,  give,  grant,  bar- 
gain, sell,  alien,  and  convey  to  said  party 
of  the  second  part,  their  heirs  and  assign, 
the  full  right  of  way  for  railroads,  tram- 
roads,  and  wagon  roads  in  and  through  the 
said  lands  for  the  purposes  above  stated; 
said  right  of  way  to  continue  as  long  as  said 
mill  operations  may  require.  And  I  will, 
for  myself,  my  heirs  and  assigns,  the  above- 
named  premises,  for  said  sawmill  purposes, 
to  the  said  Peacock  &  Peterson,  their  heirs 
and  assigns,  forever  warrant  and  defend.*' 
It  is  contended  by  the  plaintiffs  that,  as 
they  are  the  successors  in  title  of  the 
grantees  in  this  deed,  they  are  the  owners 
in  fee  of  the  timber  described  in  the  deed, 
and  that,  while  they  are  not  the  owners  of 
the  fee  in  the  land,  they  have  such  an  in- 
terent  in  the  land  itself  as  is  necessary  for 
the  support  and  nurture  of  the  trees,  which 


three  years  from  date,  to  have  and  to  hold 
such  granted  property  to  the  grantees,  their 
heirs,  executors,  administrators,  and  assigns 
forever  with  covenants  of  warranty,  conveys 
a  right  to  the  soil  upon  which  they  grow,  which 
Is  not  a  mere  license  to  enter  on  the  land  and 
remove  the  trees  within  the  time  specified,  but 
an  incorporeal  right  or  easement  in  the  land  so 
far  as  necessary  for  the  support  and  growth 
of  the  trees,  with  rights  of  entry  and  of  way 
during  the  time  specified,  and  not  revocable 
by  the  grantor.  White  v.  Foster,  102  Mass. 
375. 

And  where  two  tenants  in  common  of  land 
Sive  mutual  deeds  of  release  and  quitclaim  for 
the  purpose  of  dividing  the  land  between  them, 
one  of  the  deeds  containing  a  reservation  fpr 
the  grantor's  own  use  of  all  the  wood,  timber, 
and  trees  standing  on  a  specified  part  thereof, 
together  with  the  right  and  privilege  for  the 
grantor  to  enter  thereon  at  any  time  to  cut 
and  take  away  such  wood  and  timber,  and  to 
cross  over  the  grantee's  land  for  that  purpose, 
the  reservation  or  exception  applies  only  to 
the  undivided  half  of  the  land  belonging  to  the 
grantor;  but  as  to  the  other  undivided  half  it 
has  at  least  the  effect  of  a  parol  transfer  of  the 
wood  then  standing  on  the  premises  as  per- 
sonal property,  and  a  license  to  enter  and  cut 
the  same,  which  is  good  until  revoked,  and  is 
assignable  without  deed,  and  which,  after  hav- 
ing been  acted  upon  and  the  trees  cut  down  by 
the  licensee  or  his  assignee,  cannot  be  counter- 
manded.    Hill  V.  Cutting,   107  Mass.  596. 

And  a  purchaser  of  timber,  under  an  agree- 
ment providing  that  he  should  have  full  liberty 
to  enter  upon  the  land  for  the  purpose  of  re- 
moving the  timber  at  such  times  and  in  such 
manner  as  he  ml^ht  think  proper,  but  reserving 
to  the  vendor  the  full  enjoyment  of  the  land 
save  in  so  far  as  may  be  "necessary"  for  the 
cutting  and  removal  of  the  timber,  may  re- 
move the  timber  over  the  cleared  land  of  the 
vendor,  if  he  acts  in  good  faith  and  reason- 
ably, and  the  removal  through  the  wooded  land 
would  probably  have  required  the  expenditure 
of  nearly,  If  not  quite,  the  value  of  the  timber. 
Stephens  v.  Gordon,  22  Can.  S.  C.  61,  Affirming 
19  Ont,  App.  Rep.  176. 

A  purchaser  of  timber  suitable  for  sawing 
acquires,  as  incidental  to  the  purchase,  the 
right  to  have  the  trees  stand  on  and  receive 
sustenance  from  the  soil  until  they  can  be  cut 
and  removed.  Dexter  v.  Lathrop,  136  Pa. 
565,  20  Atl.  545. 

And  a  reservation  in  a  deed  of  land  to  the 
grantor,  his  heirs  and  assigns  forever,  of  all 
the  wood  and  trees  on  a  specified  part  thereof 
carries  with  it  the  use  of  the  land  for  their 
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growth  and  nourishment  and  for  cutting  down 
and  removing  them.  Putnam  v.  Tuttie,  10 
Gray,  48. 

And  a  grantor  of  land  who  reserves  and  ex- 
cepts to  himself  by  the  deed  all  the  trees  suit- 
able for  lumber  has  during  his  life  an  interest 
in  so  much  of  the  soil  where  they  grow  as  is 
necessary  to  sustain  tbem.  Knotts  t.  Bydrick, 
12  Rich.  L.  314. 

A  purchaser  of  timber  suitable  for  rafting 
and  sawing  has  the  right  to  select  and  judge 
of  its  suItabienesSk  Boults  v.  Mitchell,  15  Pa. 
371. 

And  a  purchaser  of  all  the  ptne,  Norway  and 
oak  timber  suitable  for  sawing,  down  to  a 
specified  siee,  the  contract  requiring  him  to 
clean  the  timl)er  from  each  lot  as  be  goes,  may 
determine  the  suitability  for  timber  of  trees 
below  the  slse  specified.  Dexter  ▼.  Lathrop, 
136  Pa.  565,  20  Atl.  545. 

And  where  a  deed  of  land  excepts  **aTT  the 
pJne  timber  lit  for  sawing"  which  the  grantors 
reserve  to  themselves^  their  heirs  and  assigns, 
with  right  to  enter  upon  the  land  for  the  pur- 
pose of  taking  it  off  without  any  hindrance 
from  the  purchaser,  his  heirs  or  assigns,  the 
grantors  have  not  only  such  a  right  to  enter 
and  cut  all  timber  flt  for  sawing,  but  also  the 
right  to  select  such  timber  and  judge  of  its 
fitness  for  the  use  intended,  and  trespass  will 
not  lie  against  them  for  cutting  timber  not  flt 
for  sewing  unless  there  was  some  clear  and 
wilful  abuse  of  their  rights  in  the  matter.  Nor 
can  the  statutory  penalty  of  treble  damages  be 
imposed  for  such  cutting.  Wheeler  v.  Car- 
penter, 107  Pa.  271.  In  this  case  the  court 
says  that  if  the  case  of  Boults  v.  Mitchell,  15 
Fa.  364,  supra,  be  taken  as  authority,  the  ex- 
ception In  the  deed  Icept  in  them  such  a  right 
in  the  soil  on  which  the  timber  was  growing 
as  to  constitute  them  tenants  In  common  with 
the  grantee.  But  in  Dexter  v.  Lathrop,  136 
Pa.  565,  20  Atl.  545,  supra,  the  court  states 
that  the  only  question  In  the  case  was  whether 
the  grantors  had  such  an  interest  in  the  land 
by  virtue  of  their  reservation  of  the  trees  as 
gave  them  the  right  of  entry  and  took  them 
out  of  the  operation  of  Pa.  act  of  1824,  relat- 
ing to  treble  damages;  and  that  the  holding  in 
that  case  was  that  they  had  an  Interest  in  the 
land  which  gave  them  the  right  to  select,  cut, 
and  remove  the  timber ;  and  thnt,  as  a  tenant 
in  common  would  be  protected  by  his  entries, 
so  the  grantor  would  be  protected. 

And  where  a  lessor  excepts  the  trees,  and 
afterwards  has  an  Intention  of  selling  them, 
the  law  gives  him  the  power,  as  incident  to 
the  exception,  to  enter  and  show  the  trees  to 
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are  their  property;  that  they  have  the  right 
to  enter  upon  the  land  whenever  they  desire 
to  remove  these  trees  for  the  purposes  in* 
<licat«d  in  the  deed,  and  that  lapse  of  time 
does  not  at  all  interfere  with  this  right.  On 
the  other  hand,  the  defendant  contends  that 
while  the  effect  of  the  conveyance  was  to 
pass  to  the  grantees  and  their  successors 
in  title  an  absolute  interest  in  the  trees, 
construing  the  paper  a^  a  whole  it  was  not 
the  intention  of  tho  parties  that  the  gran- 
tees should  have  a  perpetual  right  to  enter 
.and  remove  the  standing  timber  on  the  land, 
and  that  their  estate  m  the  trees  was  by 
the  very  language  of  the  conveyance  deter- 
minable if  the  trees  were  not  removed  from 
the  land  within  a  reasonable  time  after  the 
deed  was  executed.  The  court  gave  to  the 
deed  the  construction  contended  for  by  the 
plaintiffs,  and  refused  to  allow  the  defend- 


ant to  introduce  evidence  tending  to  show 
that  a  reasonable  time  to  cut  and  remove 
the  trees  had  elapsed.  Counsel  for  defend- 
ant (the  plaintiff  in  error  here)  contended 
that  the  estate  of  the  plaint  ills  in  the  trees 
had  determined,  and  the  title  to  the  same 
become  revested  in  the  defendant,  and  that, 
this  being  true,  the  acts  complained  of  in 
the  petition  did  not  constitute  any  wrong 
as  against  the  plaintiffs. 

Counsel  for  plaintiffs  (defendants  in  error 
here)  contend  that  this  case  is  controlled  by 
the  decision  in  Baxter  v.  Matt  ox,  IOC  Ga. 
344,  32  S.  £.  94,  and  it  appears  from  the 
record  that  the  judge  placed  his  ruling  in 
construing  the  deed  upon  that  decision.  We 
think,  however,  there  is  a  clear  distinction 
between  the  two  cases.  The  deed  in  that 
case  conveyed  the  timber  and  growing  trees 
"suitable  for  sawmill  purposes,  and  being 


those  who  would  buy.  Liford's  Case,  11  Coke, 
46&. 

And  a  grantee  of  trees  In  fee  simple  has  the 
ipower,  as  an  Incident  of  the  grant,  to  sell  them 
when  he  will  without  any  other  special  license 
from  the  owner  of  the  land.  Stukeley  v.  But- 
ler, Ilobart,  168,  F.  Moore,  880. 

Where  the  trees  are  excepted  in  a  lease  the 
lessee  is  entitled  to  pasture  under  the  trees, 
and  the  lessor  is  entitled  to  all  the  benefit  of 
the  trees.  Including  the  fruits  and  the  young 
of  all  birds  breeding  in  the  branchea  Llford's 
Case,  11  Coke,  46d. 

A  purchaser  of  standing  timber,  who  enters, 
-cots,  and  removes  a  part,  has  sufficient  posses- 
«lon  to  maintain  trespass  against  a  stranger 
who  cuts  acd  carries  away  some  of  the  remain- 
ing timber.  Goodrich  v.  Hathaway,  1  Vt  485, 
18  Am.  Dec  701. 

IT.  Prerequisites  to  passing  of  title;  selection 

of  trees. 

An  interest  in  trees  which  may  be  assigned 
"before  their  selection  is  acquired  by  a  sale  of 
A  specified  number  of  trees  to  be  selected  by 
•one  of  the  parties. 

Thus,  a  purchase  of  50  white  oak  trees  of 
the  purchaser's  choice  passes  to  the  purchaser 
an  interest  in  the  trees  which  he  may  assign 
t>efore  the  election- is  made,  and  after  the  as- 
signee has  chosen  and  marked  the  trees  he 
may  maintain  trover  against  the  vendor  for 
felling  and  converting  such  trees,  although  no- 
tice of  the  selection  and  marking  has  not  been 
«iven  to  him.  M'Coy  v.  Herbert,  9  Leigh,  548, 
S3  Am.  Dec.  256. 

And  where  the  owner  of  land  sells  a  specified 
<]uantlty  of  wood  to  be  taken  by  the  assign- 
ment of  the  grantor,  the  purchaser  has  an  in- 
terest which  he  may  assign  over  to  a  third 
person,  as,  if  the  grantor  does  not  assign  the 
wood  on  request,  the  grantee  may  take  it  with- 
out assignment.  Basset  v.  Maynard,  5  Coke, 
24^  Cro.  Eliz.  pt.  2,  p.  819. 

And  it  is  held  in  Fltzherbert's  Abr.,  under 
the  title  Batre,  204,  that  where  a  prior  seised 
of  a  wood  by  deed,  by  assent  of  his  convent 
sells  the  wood,  to  be  felled  and  removed  by 
the  purchaser  within  two  years  except  forty  of 
the  best  oaks  to  be  taken  at  the  election  of  the 
prior,  the  purchaser  may,  where  the  prior  fails 
on  request  to  make  the  election  and  the  time 
tor  cutting  the  timber  is  almost  past,  cut  the 
remainder  of  the  timber  after  leaving  forty 
of  the  best  oaks  standing. 

Where  a  specified  quantity  of  wood  Is  granted 
to  be  taken  at  the  election  of  the  grantee,  and 
the  grantor  or  a  stranger  fells  some  trees,  the 
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grantee  cannot  take  them,  but  must  supply 
his  grant  out  of  the  remaining  trees.  Basset 
▼.  Maynard,  5  Coke,  24b,  Cro.  Ells,  pt  2,  p. 
810. 

Where  one  grants  twenty  of  the  best  trees 
in  his  wood  to  be  taken  by  the  grantee  within 
eleven  years,  the  grantor  cannot  take  any  trees 
during  such  period, — at  least  not  without  a 
request  to  the  grantee  to  make  his  election. 
Mottram  v.  Jolly,  2  Lev.  142. 

Marking  of  the  trees  seems  to  be  necessary 
In  Kentucky  to  the  passing  of  title  thereto, 
where  only  those  trees  which  are  "suitable** 
for  a  .specified  purpose  are  conveyed. 

Thus,  a  sale  of  all  the  timber  on  certain  land 
suitable  to  make  staves  does  not  pass  the  title 
until  the  trees  are  marked  and  Identified  so  as 
to  distinguish  them.  Moss  v.  Meshew,  8 
Bush,  187. 

And  a  sale  of  all  the  timber  on  the  vendor's 
land  suitable  to  make  staves,  to  be  cut  on  a 
particular  part  of  the  farm,  does  not  pass  the 
title  until  the  trees  are  marked  and  designated 
so  as  to  identify  them.  Lockeshan  v.  Miller, 
16  Ky.  L.  Rep.  55. 

But  a  conveyance  of  all  the  timber  "suit- 
able'* for  a  specified  purpose  has  ordinarily  been 
accepted  without  question  as  conveying  the  title 
to  timber  of  some  kind,  as  will  be  seen  from 
other  cases  In  this  note, — especially  those  In 
subdivision  YI.,  infra.  What  timber  included 
in  conveyance. 

An  agreement  by  which  the  owner  of 
land  sells  an  undivided  half  of  all  the  pine 
timber  which  will  make  good  merchantable 
lumber  standing  and  lying  thereon,  with  a  pro- 
vision that  the  purchaser  shall  be  the  owner 
"absolutely"  of  an  undivided  half  of  all  the 
"logs  cut  and  run"  as  provided  In  the  contract, 
does  not  vest  In  the  purchaser  an  absolute 
title  to  half  the  standing  timber,  as,  until  the 
timber  Is  cut,  the  title  of  such  purchaser  Is  not 
absolute,  but  is  conditional  upon  his  cutting 
the  timber,  and  perhaps  also  upon  his  running 
the  logs.     Smith  v.  Scott,  31  Wia  437. 

A  sale  of  timber  trees  sufBclent  to  make 
40,000  staves  does  not  pass  the  title  to  any 
particular  trees,  or  give  the  purchaser  the 
right  to  enter  and  cut  the  timber  without  the 
vendor's  consent.  Moss  T.  Meshew,  8  Bush, 
187. 

And  a  sale  of  enough  trees  upon  the  grantor's 
land  to  make  a  specified  quantity  of  lumber 
does  not  pass  the  title  to  any  particular  trees, 
or  give  to  the  purchaser  the  right  to  enter  and 
cut  the  timber  without  the  vendor's  consent, 
lockeshan  v.  Miller,  16  Ky.  L.  Rep.  55. 

And  a  contract  for  the  sale  of  all  the  pine 
timber  standing  on  specified  land,  with  a  pro- 
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manufactured  into  lumber,  now  upon,  or 
that  may  hereafter  g^ow  upon,"  the  land, 
and  also  conveyed  to  the  grantee,  his  heirs 
and  assigns,  the  ri^ht  and  privilege  ''now 
and  at  any  and  all  times  hereafter"  to  enter 
upon  the  land  for  the  purpose  of  cutting 
such  timber.  The  terms  of  that  deed  clearly 
manifested  an  intention  on  the  part  of  the 
grantor  to  convey  to  the  grantee  a  perpetual 
right  to  enter  upon  the  land  and  cut  and 
remove  the  timber  and  trees, — not  only  the 
trees  that  were  growing  at  the  date  of  the 
conveyance,  but  also  any  trees  that  might 
thereafter  grow,  although  not  in  existence 
at  the  time  the  deed  was  made.  As  re- 
marked by  Mr.  Justice  Lewis  in  that  case: 
"If  it  be  possible  to  convey  such  a  license 
in  perpetuity,  it  would  be  difficult  to  con- 
ceive how  such  an  intention  could  be  more 
clearly  expressed  than  it  is  in  this  deed." 


In  the  present  case,  however,  the  convey- 
ance, so  far  as  the  timber  is  concerned,  is 
limited  to  the  timber  suitable  for  sawmill 
purposes  on  the  land  at  the  date  of  the  con- 
veyance. While  the  conveyance  does  not  in 
express  terms  so  declare,  no  other  eonclu* 
sion  can  be  reached  from  the  lan^age  there- 
in employed.  In  addition  to  this,  the  deed 
contains  a  jprovision  that  the  grantees  shall 
have  the  right  of  way  for  railroads,  tram- 
roads,  and  wagon  roads  through  the  land; 
"said  riffht  of  way  to  continue  as  long  a» 
said  mill  operations  may  require;"  and  the 
warranty  dause  of  the  deed  declares  that 
the  grantor  will  forever  warrant  and  defend 
"the  premises,  for  said  sawmill  purposes,-' 
to  the  grrantees,  their  heirs  and  assigns.  It 
would  seem  that  nothing  could  be  clearer 
than  that  it  was  the  intention  of  the  par- 
ties   to   this  instrument  that  the  grantees 


vision  that  it  Is  to  be  removed  within  three 
years,  and  that  all  not  so  removed  is  to  be- 
long to  the  vendor,  and  that  no  timber  or  logs 
shall  be  cut  or  removed  until  fully  paid  for, 
nor  until  consent  thereto  shall  be  indorsed  on 
the  contract,  and  that  any  timber  or  logs  re- 
moved contrary  to  such  provision  shall  re- 
main the  property  of  the  vendor,  does  not  give 
title  to  the  purchaser  in  timber  which  Is  re* 
moved  before  it  has  been  paid  for  without  any 
consent  thereto  having  been  given.  Wasey  v. 
Mahoney,  56  Mich.  104,  20  N.  W.  001. 

Where  standing  trees  arc  sold  as  chattels,  the 
■election  and  marking  of  them  by  the  purchaser 
with  the  Icnowledge  and  consent  of  the  vendor 
is  a  constructive  delivery,  and  the  title  vests 
in  the  purchaser.  Byassee  v.  Reese,  4  Met. 
(Ky.)  372,  83  Am.  Dec.  481. 

y.  Patftnent  of  purch<ue  pries, 

A  purchaser  of  standing  timber  cannot  re- 
fuse to  pay  therefor  on  the  ground  that  the 
vendor  had  no  title  to  the  land,  where  his  pos- 
session of  thid  timber  has  not  been  disturbed. 

Thus,  a  purchaser  of  wood  by  the  acre,  who 
has  taken  possession  of  the  wood  and  has  not 
been  disturbed  in  his  possession  or  had  his  title 
questioned,  cannot  set  up  aa  a  defense,  in  an 
action  for  the  purchase  price,  that  the  vendor 
had  no  title  to  the  land  on  which  the  wood 
was  standing.  Wanser  v.  Messier,  20  N.  J. 
L.  256. 

And  where  one  purchases  from  another  the 
timber  growing  on  certain  land,  and,  in  per- 
suance  of  such  grant,  Is  permitted  to  enter  and 
appropriate  such  timber  to  his  own  use,  he 
cannot.  In  the  absence  of  fraud  or  other  cir- 
cumstances Justifying  a  repudiation  of  such 
purchase,  defeat  an  action  for  the  purchase 
price  by  showing  that  he  had  a  paramount 
title  to  the  land  at  the  time  of  the  purchase. 
Harris  v.  Amoskeag  Lumber  Co.  101  Ga.  641, 
20  8.  E.  802. 

And  a  purchaser  of  timber  who  has  entered 
on  the  land  under  and  by  virtue  of  the  author- 
ity of  the  contract  of  purchase,  and  has  cut 
and  removed  the  timber  solely  under  such  au- 
thority, cannot  dispute  the  title  or  ownership 
of  the  vendor,  or  refuse  to  pay  the  contract 
price,  unless  he  can  show  that  some  other  per- 
son has  a  better  title,  and  that,  by  virtue  there- 
of, he  has  been  ousted  from  the  possession  of 
the  timber  cut,  or  been  compelled  to  respond  for 
Its  value  to  the  person  having  such  better 
title.  Lacy  v.  Johnson,  58  Wia  414,  17  N.  W. 
246. 

And  a  purchaser  of  standing  timber,  who, 
after  having  cut  and  removed  the  same,  pur- 
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chases  tax  certificates  and  obtains  a  tax  deed 
of  the  land,  cannot  set  up  such  deed  as  a  de- 
fense to  an  action  for  the  purchase  price  of 
the  timt>er,  as  the  deed  did  not  vest  any  title 
to  the  logs  and  timber  which  had  been  cut  and 
removed  from  the  premises  before  the  deed  waa 
Issued,     /bid. 

McRab  v.  Stillwet.l  holds  that  where  a  deed 
of  standing  timber  recites  that  a  certain  part 
of  the  purchase  price  has  been  paid,  and  that 
a  certain  amount  remains  unpaid  on  each  lot» 
which  amount  is  to  be  paid  as  each  lot  is  en- 
tered for  the  purpose  of  cutting  the  timber,  the 
payment  of  the  balance  due  is  not  a  condition 
precedent  to  the  entry  on  the  land  for  the  pur^ 
pose  of  cutting  such  timber. 

And  where  a  contract  for  the  sale  of  all  the 
wood  and  timber  on  certain  land  to  be  cut  and 
carried  away  within  six  years  for  |3.000,  $500 
of  which  is  paid  by  secured  note  and  the  bal- 
ance by  an  unsecured  note  of  the  purchaser, 
contains  a  stipulation  that  the  purchaser  shall 
have  no  right  to  remove  from  the  premises  any 
wood  or  timber  cut  by  him  beyond  the  value  of 
$500  worth  until  the  value  of  the  same  has 
been  paid  to  the  vendor,  and  that  all  the  wood 
and  timber  "so  cut'*  shall  remain  the  property 
of  the  vendor  until  Its  value  has  been  paid,  the 
purchaser  may  remove  at  once  wood  and  timber 
the  value  of  which  while  standing  and  before 
the  purchaser  had  expended  any  labor  thereon 
was  1500.  Briggs  Iron  Co.  v.  Richardson,  4 
Allen,  371. 

Where  a  contract  for  the  sale  of  standlnft 
timber  contains  an  agreement  by  the  purchaser 
to  cut  the  same  at  the  rate  of  100  trees,  and 
deliver  the  same  on  the  banks  of  floating  water 
every  thirty  days  from  date,  and  to  float  the 
same  to  some  point  on  the  railroad  and  pay 
therefor  at  a  specifled  price  as  soon  as  the  loga 
can  be  floated  and  delivered  to  a  line  of  rail- 
road, with  a  provision  that  if  the  purchaser 
shall  at  any  time  fail  to  cut  and  deliver  on 
floating  water  as  many  as  100  trees  within  each 
thirty  days  from  date  he  shall  pay  the  vendor 
at  the  expiration  of  the  thirty  days  the  same  a» 
If  the  100  trees  had  been  delivered  on  a  line 
of  railroad,  unless  prevented  from  so  doing 
because  the  streams  will  not  float  such  logs, 
the  purchaser  is  bound  to  cut  and  deliver  oa 
the  bank  of  floating  water  100  trees  every 
thirty  days  regardless  of  whether  there  Is  suf- 
ficient water  to  float  them  to  a  railroad  or  not, 
but  the  purchase  price  Is  not  to  be  paid  until 
the  logs  are  floated  to  a  railroad,  unless  the 
purchaser  delays  the  floating  until  there  is  suf- 
ficient water.  Tllford  v.  Dotson,  21  Ky.  L. 
Rep.  333,  51  S.  W.  583. 

Where  a  contract  for  the  sale  of  standing 
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should  become  the  owners  of  the  timber 
■uitable  for  sawmill  purposes  growing  on 
the  land  at  the  date  of  the  execution  of  the 
deed,  and  that  such  timber  was  to  be  re- 
moved from  the  premises  within  a  reason- 
able time  after  the  execution  of  the  convey- 
ance. The  expression,  that  the  right  of  way 
throu^rh  the  land  was  to  "continue  as  long 
as  said  sawmill  operations  may  require/' 
strongly  indicates  that  it  was  not  the  in- 
tention of  the  parties  to  this  instrument 
that  the  right  to  enter  and  remove  the  tim- 
ber should  continue  in  perpetuity,  but  was 
to  come  to  an  end  at  some  time  in  the 
future.  What  that  time  was  cannot  be  de- 
clared to  be  other  than  what  would  be  a 
reasonable  time  to  be  allowed  for  the  re- 
moval of  the  timber  according  to  the  cir- 
cumstances of  the  case.  In  the  case  of 
Bawter  v.  Matiox  a  perpetual  right  to  en- 


ter .was  absolutely  necessary  to  carry  out 
the  purpose  of  the  parties  as  indicated  by 
the  terms  of  the  deed.  In  the  present  case^ 
if  the  right  to  enter  and  remove  is  given  for 
a  reasonable  time,  the  purpose  of  the  par- 
ties as  indicated  by  the  terms  of  the  con- 
veyance can  be  thoroughly  accomplished.  It 
is  contended,  however,  by  counsel  for  the 
defendants  in  error,  that  the  rule  laid  down 
in  Washburn  on  Real  Property,  which  is 
quoted  in  the  opinion  of  Mr.  Justice  Lewis 
in  Boater  v.  Matiox,  is  decisive  of  the  case 
in  their  favor.  The  rule  referred  to  is  as 
follows:  "Bdt  if  the  owner  of  land  grants 
the  trees  gprowing  thereon  to  another  and 
his  heirs,  with  liberty  to  cut  and  carry  away 
at  his  pleasure,  forever,  the  grantee  ac- 
quires an  estate  in  fee  in  the  trees,  with  an 
interest  in  the  soil  sufficient  for  their 
grrowth,  while  the  fee  in  the  soil  itself  re* 


timber  to  be  cut  within  a  year  provides  for 
payment  at  a  specified  l>rlce,  and  requires  pay- 
ment of  $150  as  soon  as  timber  of  that  value 
has  been  cut  and  not  paid  for,  and  that  when 
all  are  cut  the  trees  included  In  the  last  pay- 
ment shall  be  measured,  and  any  underpayment 
made  good  or  overpayment  refunded,  the  seller 
may,  where  the  purchaser  defaults  after  having 
paid  several  instalments,  sue  for  an  instalment 
of  |1G0  or  for  the  value  of  timber  left  standing 
less  than  that  amount  before  the  expiration  of 
the  year.  Glenn  v.  Miller,  l&f  Ky.  L.  Rep. 
1022,  88  S.  W.  1086. 

Where  a  contract  under  seal  for  a  sale  of 
standing  timber  provides  that  the  purchasers 
may  cut  and  carry  it  away  and  dispose  of  it 
provided  they  pay  over  the  proceeds  to  the 
vendor  as  fast  as  sold  until  a  specified  amount 
is  paid,  the  purchasers  are  required  to  pay  the 
gross  proceeds  as  fast  as  sold,  instead  of  the 
net  proceeds,  and  evidence  of  a  subsequent 
parol  agreement  that  the  cost  of  cutting,  haul- 
ing, and  loading  was  first  to  be  deducted  Is  In- 
admissible. McMurphy  v.  Garland,  47  N.  H. 
316. 

Where  a  lease  for  general  lumbering  purposes 
provides  that  the  lessees  shall  cut  and  remove 
1,500,000  feet  of  lumber  the  first  year  and 
2,000,000  feet  yearly  thereaf£er  and  as  much 
more  as  they  think  proper,  and  pay  |1.00  per 
1,000  therefor  quarterly,  and  that  If  they  do 
not  remove  the  specified  amount  of  lumber  in 
any  year  they  may  remove  the  same  in  any 
■abseqnent  year  without  further  charge  or  pay, 
the  terms  of  the  lease  and  the  right  granted  to 
continue  for  twenty  years,  the  lessor  is  en- 
titled only  to  the  value  of  the  timber  at  the 
price  specified,  and  Is  not  entitled  to  a  yearly 
rental  of  |2,000  after  the  payment  of  the 
value  of  the  timber.  Balrd  v.  Mil  ford  Land  ft 
Lumt>er  Co.  80  Cai.  5G2,  26  Pac.  1084. 

A  contract  for  .the  sale  of  hemlock  bark 
growing  on  specified  land,  reserving  from  the 
sale  1.000  cords  of  bark,  with  the  right  to  enter 
on  the  land  and  take  the  same  away,  with  an 
agreement  that  If,  excluding  the  bark  reserved, 
there  will  not  be  as  much  as  8  cords  per  acre  of 
bark,  the  vendor  Is  to  pay  to  the  purchaser  |1 
per  cord  for  the  1,000  cords  reserved  or  |1  per 
cord  to  the  extent  that  the  land  falls  to  pro- 
duce 3  cords  per  acre,  must  be  construed  as 
meaning  that  If,  excluding  the  1,000  cords 
therein  reserved,  there  will  not  be  as  much  as 
8  cords  per  acre  the  vendor  agrees  to  pay  the 
purchaser  $1  per  cord  for  the  1,000  cords  to 
the  extent  only  that  the  land  fails  to  produce 
the  3  cords  per  acre,  and  that  the  vendor's  lia- 
bility under  such  clause  cannot  in  any  event 
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exceed   |1,000.     Branaugh   v.   Basselln,   66   N. 
Y.  S.  R.  150,  32  N.  Y.  Supp.  877. 

Where  a  contract  for  the  purchase  of  stand- 
ing timber  provides  that  the  title  to  the  loga 
to  be  cut  therefrom  shall  remain  in  the  vendor 
until  paid  for,  the  vendor  may  maintain  an 
action  for  their  wrongful  conversion  where  the 
purchaser  converts  them  to  his  own  use  with- 
out first  paying  therefor.  Lacy  v.  Johnson,  58 
Wla  414,  17  N.  W.  240. 

An  instrument  by  which  one  party  agrees 
to  sell,  and  the  other  to  purchase,  all  the  mer- 
chantable white  and  red  pine  timber  suitable  for 
the  purpose,  for  which  the  latter  agrees 'to  pay 
|400  cash,  and  the  balance  of  |200  one  year 
from  date,  provided  that  the  timber  shall  be 
cut  and  reitioved  within  eight  years»  during 
which  time  the  purchaser  Is  to  have  the  right 
to  enter  on  the  land  to  cut  and  remove  the 
timber,  the  purchaser  agreeing  if  It  Is  all  cut 
within  the  first  year  to  pay  the  balance  of  the 
purchase  money  immediately  on  its  rempval,  is 
an  agreement  for  the  sale  of  an  Interest  In 
land,  and  the  vendor  is  entitled  prima  facie 
to  a  Hen  for  unpaid  purchase  money,  and  the 
fact  that  the  purchase  was  made  by  the  pur- 
chaser for  the  purpose  of  cutting  and  using  the 
timber  at  his  mill  does  not  take  away  the  right 
to  the  lien.  Summers  v.  Cook,  28  Gmnt,  Ch, 
(U.  C.)   170. 

And  where  the  owner  of  land  conveys  all  the 
wood  standing  thereon  with  authority  on  the 
part  of  the  purchaser  to  cut  the  same  within 
a  specified  period,  the  owner  of  the  land  has  no 
Hen  on  the  wood  for  the  purchase  price  as  by 
the  purchaser's  work  and  labor  in  converting 
the  trees  into  wood  there  has  been  such  a 
change  of  possession  of  the  purchaser  as  to 
defeat  any  right  of  Hen.  Douglas  v.  Shum- 
way,  13  Gray,  498. 

Where  a  contract  for  the  purchase  of  timber 
provides  that  payments  are  to  be  made  on  the 
ilrst  day  of  every  month  for  the  amount 
cut  and  removed  during  the  preceding  month, 
but  the  vendor  has  notified  the  purchaser  that 
he  does  not  Intend  to  be  exacting  about  It,  and 
has,  during  several  months,  tsken  payment  on 
a  later  date,  and  the  lumber  has  not  been  meas- 
ured on  the  first  day  of  the  month,  the  failure 
to  make  a  payment  on  the  first  day  of  a  par* 
tlcular  month  will  not  forfeit  the  purchaser's 
rights  under  the  contract.  Prentiss  v.  Lyons, 
105  La.  382,  29  So.  944. 

A  provision  In  a  contract  for  the  sale  of 
standing  timber  that  all  timber  cut  more  than 
two  years  from  the  execution  of  the  contract 
should  be  settled  for  at  the  rate  fixed  on,  with 
Interest  from  a  specified  date  prior  to  the  exe- 
cution of  the  contract,  is  not  inconsistent  with 
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■maiiu  in  the  grantor."  1  Washb.  Real 
Prop.  16.  The  authorities  cited  by  the 
•author  to  support  that  proposition  are  Clap 
T.  Draper,  4  Mass.  266,  3  ibn.  Dec.  215,  and 
Knotta  V.  Hydrick,  12  Rich.  L.  314.  In 
Clap  V.  Draper  it  was  held  that  "grant  to 
one,  his  heirs  and  assigns,  of  all  the  trees 
and  timber  standing  and  growing  in  a  close 
forever,  with  free  Uberty  to  cut  and  carry 
them  away,  •  .  .  conveys  an  estate  of 
inheritance  in  the  trees  and  timber,  and  the 
grantee  may  maintain  trespass  quare  ClaU' 
sum  fregit  against  the  owner  of  the  soil  for 
cutting  down  the  trees."  There  was  no 
question  in  that  case  as  to  whether,  under 
such  a  conveyance,  the  right  to  remove  the 
trees  was  a  perpetual  right  or  one  deter- 
minable after  the  expiration  of  a  reasonable 
time.  In  Knotta  v.  Hydrick  it  was  held 
that  when  growing  timber  trees  are  reserved 


for  the  grantor,  and  excepted  from  a  con- 
veyance of  the  fee,  the  grantor  has  not  only 
an  estate  in  the  trees,  l)ut  also  an  interest 
in  so  much  of  the  soil  as  is  necessary  to 
sustain  them,  and  such  estate  cannot  be 
terminated  at  the  will  of  the  grantee  by 
giving  the  grantor  reasonable  notice  to  re- 
move the  trees.  Upon  a  careful  examina- 
tion of  this  case,  it  w^ill  be  found  to  sup- 
port the  contention  of  counsel  for  the  de- 
fendants in  error.  The  judge  in  the  con- 
clusion of  his  opinion  said:  ''If  his  con- 
venience be  thwarted  and  his  interests  af- 
fected, as  a  tiller  of  the  soil,  by  the  interest 
therein  which  he  has  allowed  his  grantor 
to  retain,  a  court  can  only  say  to  him,  'You 
have  entered  into  the  convenant,  and  must 
abide  its  operation.' "  In  Heftin  v.  Bing- 
ham, 56  Ala.  566,  28  Am.  Rep.  776,  it  was 
held  that,  when  a  conveyance  of  land  oon- 


a  provision  giving  five  years  for  the  removal 
of  the  timber,  but  is  Intended  to  hasten  the  re- 
moval of  the  tivber  by  making  It  diiadvan- 
tageouB  to  delay  the  same. 

The  purchaser  of  timber  under  a  contract 
-providing  that  it  is  to  be  removed  within  a 
specified  time,  and  that  ail  not  so  removed  Is 
to  belong  to  the  vendor,  and  that  no  timber 
shall  be  cut  or  removed  until  fully  paid  for, 
nor  until  consent  thereto  shall  be  indorsed  on 
the  contract,  and  that  any  timber  or  logs  re- 
moved contrary  to  such  provision  shall  remain 
the  property  of  the  vendor,  obtains  no  title  to 
the  timber  removed  without  the  owner's  con- 
sent before  it  has  been  paid  for.  Wasey  ▼. 
Mahoney,  55  Mich.  104,  20  N.  W.  901. 

YI.  What  timber  included  in  conveyance, 
a.  In  generaim 

A  purchaser  of  "timber"  on  certain  land 
acquires  no  right  to  trees  which  are  only  suit- 
able for  fire  wood.     Nash  v.  Drlseo,  61  Me.  417. 

But  trees  suitable  for  timber,  as  well  as  those 
fit  only  for  fuel,  are  reserved  by  a  deed  reserv- 
ing all  the  "standing  wood"  together  with  the 
right  to  enter  and  remove  the  same  at  any 
time  within  three  years,  and  parol  evidence  is 
inadmissible  that  the  words  "standing  wood" 
were  used  In  a  more  limited  sense.  Stront  v. 
Harper,  72  Me.  270. 

And  the  purchaser  of  all  the  hard  wood  on 
specified  land  for  a  gross  sum  with  the  privilege 
of  ten  years  to  remove  the  same  is  entitled 
to  the  sprouts  or  young  trees  which  were  grow- 
ing thereon  at  the  time  the  contract  was  en- 
tered into.  liOng  v.  Millerton  Iron  Co.  101 
T^.  Y.  638,  4  N.  E.  735. 

A  lease  of  all  the  round  timber  or  timber 
.suitable  for  turpentine  purposes  on  specified 
lots  each  described  as  containing  a  specified 
number  of  acres,  with  a  warranty  of  all  the 
property  conveyed,  conveys  simply  all  the  round 
timber  and  other  timber  suitable  for  turpen- 
tine purposes  then  standing  on  the  land  con- 
veyed, and  does  not  mean  that  all  the  land 
shall  be  wooded  with  such 'timber,  or  convey 
timber  standing  thereon  which  is  not  round 
-or  suitable  for  turpentine  purposes.  Carter  v. 
Williamson,  106  Ga.  280,  31  S.  E.  651. 

A  reservation  in  a  deed  of  land  of  "all  the 
hemlock,  spruce,  and  birch  timber"  In  the  wood 
lot  on  the  premises  measuring  42  inches  in  cir- 
cumference on  the  stump,  to  be  removed  at  a 
specified  date  less  than  three  months  after  the 
execution  of  the  deed,  includes  standing  timber 
of  the  icinds  specified,  and  is  not  limited  to  the 
trees  already  felled.  Alcutt  v.  Lakin,  33  N. 
H.  507,  60  Am.  Dec.  739. 
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A  stipulation  in  a  lease  that  the  lessee  shall 
hftve  the  privilege  of '  selling  posts  and  rails 
from  fallen  or  burnt  timber,  the  removal  of 
which  may  benefit  the  growing  timber,  covers 
timber  burned  In  large  quantities  by  an  ex- 
tensive forest  lire  after  the  lease  begins^  Re 
Stevens,  11  Lane.  L.  Rev.  137. 

A  contract  for  the  sale  of  standing  timber 
by  which  the  vendor  in  one  paragraph  sells 
126  black  walnut  trees  for  $2.500, — "that  Is 
to  say  all  the  black  walnut  trees"  on  specified 
land  exceeding  2  feet  In  diameter  2  feet  from 
the  ground;  and  stating  In  another  paragraph 
that  on  the  understanding  that  |2,500  repre- 
sents the  value  of  the  125  trees, — a  deduction 
in  dollars  calculated  on  such  basis  will  be  made 
in  proportion  from  the  last  payment  for  each 
tree  falling  short  of  the  number  of  125  trees, 
entitles  the  purchaser  to  only  125  trees,  al- 
though there  are  more  than  that  number  of  the 
size  specified ;  and  he  will  be  liable  for  their 
fair  value  If  he  cuts  more  than  that  number. 
Paalsow  V.  North  Carolina  Estate  Co.  104  N. 
C.  437,  10  8.  E.  527. 

Where  a  grantor  of  land  reserves  the  wood 
and  timber  on  the  premises  conveyed  "south" 
of  a  specified  meadow,  the  reservation  indudes 
the  wood  and  timber  on  all  the  premises  which 
lie  further  to  the  south  than  the  meadow,  and 
is  not  limited  to  that  portion  lying  directly 
south  of  the  meadow.  Cronin  t.  Richardson, 
8  Allen,  428. 

A  reservation  in  a  deed  of  land  of  all  the 
lumber  on  the  "northerly  and  easterly  side" 
of  a  certain  bog  on  the  land  conveyed,  with  a 
statement  that  it  Is  meant  to  convey  all  the 
lumber  on  the  "southerly  and  westerly  side" 
of  such  bog  which  intersects  the  east  side  of 
the  lot,  covers  only  the  timber  on  that  part  of 
the  lot  which  lies  northerly  and  easterly  of 
the  boundary  line  of  the  bog  leading  from  the 
northernmost  point  of  the  bog  to  where  It 
strikes  the  east  line  of  the  lot,  and  extending 
westerly  to  a  line  running  due  north  from  such 
northernmost  line  of  the  bog  to  the  north  line 
of  the  lot,  and  does  not  Include  any  of  the  tim- 
ber on  the  northwesterly  line  of  the  bog.  Fos- 
ter V.  Foss,  77  Me.  279. 

Where  a  sale  is  made  of  the  wood  and  timber 
standing  on  a  specified  lot  on  the  west  side  of 
a  pasture  containing  about  "2  acres,  be  the 
same  more  or  less,"  and  on  the  same  day  a  farm 
including  such  lot  is  sold  with  a  rcsei*vation 
of  the  wood  and  timber  on  the  pasture  lot, 
the  sale  of  the  timber  includes  only  that  con- 
tained in  a  wood  lot  of  2  acres  on  the  west 
part  of  such  pasture  lot,  and  does  not  include 
several  trees  from  4  to  6  yards  apart  20  rods 
distant  from  such  wood  lot  and  valuable  for 
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tained  an  express  reservation  and  exception 
-of  the  glowing  trees  suitable  for  lumber, 
the  title  to  t^e  trees  did  not  pass  to  the 
grantee,  but  remained  in  the  grantor  with 
the  right  to  enter  upon  the  land  and  cut 
jind  remove  them,  and  that,  if  no  time  was 
specified  in  the  contract  within  which  the 
trees  were  to  be  cut  and  removed,  it  must 
be  done  within  a  reasonable  time,  and  this 
would  be  a  question  to  be  determined  by  a 

i'ury  under  all  the  circumstances  of  the  case, 
n  Boulta  v.  Mitchell,  15  Pa.  371,  a  convey- 
ance of  the  timber  on  a  tract  of  land,  suit- 
able for  rafting  and  sawing,  was  held  to 
convey  a  right  which  from  its  nature  was 
determinable,  and  if  the  party  refuse  to  ex- 
ercise his  right  in  a  reasonable  time,  after 
notice  to  do  so,  the  right  will  be  terminated, 
and  the  privilege  of  entry  gone.  In  the 
opinion  Bell,  J.,  says:     "The  grant  was  in 


its  very  nature  determinable.  The  right  to 
cut  timber  was  not  to  continue  forever,  at 
the  pleasure  of  the  grantee  and  his  assigns; 
and  if,  from  the  destruction  of  the  trees, 
the  subject  of  it,  or  the  refusal  of  the 
party  to  exercise  his  right  after  a  reasona* 
Die  notice  to  do  so,  the  right  itself  is  de- 
termined, the  privilege  of  entry  is  gone  with 
it,  and  the  owner  of  the  land  may  sue  for 
a  breach  of  close,  though  he  may  not  re- 
cover, in  damages,  the  value  of  trees  taken, 
the  property  of  which  is  not  in  him."  To 
the  same  efFect  was  the  ruling  in  Hoit  v. 
Stratton  Mills,  54  N.  H.  109,  20  Am.  Rep. 
119.  See  also  Magnetic  Ore  Co.  v.  Marbury 
Lumber  Co,  104  Ala.  465,  27  L.  R.  A.  434, 
16  So.  632;  Davidson  v.  Moore,  18  Ky.  L. 
Rep.  563,  37  S.  W.  260.  In  Rich  v.  ZeiU- 
dorff,  22  Wis.  544,  99  Am.  Dec.  81,  the  right 
to  enter  and  cut  timber  was  to  be  exercised 


■  shade,  although  they  could  profitably  be  used 
for  wood  and  Umber.  Howard  v.  Pepper,  136 
Mass.  28. 

Where  a  srrantor  of  land  by  his  deed  reserves 
all  the  white-oak  timber  of  specified  dimensions 
suitable  for  split  staves,  the  deed  reciting  that 
It  is  understood  that  the  purchaser  of  the  land 
Is  to  have  the  "part  of  said  trees"  that  may 
be  left  by  the  stave  makers,  the  grantor  to  have 
three  years  within  which  to  cat  and  remove  the 
timber  reserved,  and  thereafter,  on  the  same 
^ay,  executes  a  writing  reciting  the  reservation 
in  the  deed  and  stating  that  it  is  mutually 
agreed  that  the  grantee  of  the  land  is  to  have 
the  right  and  privilege  to  follow  immediately 
after  the  stave  makers  and  appropriate  to  his 
use  "all  remaining  timber  and  parts  of  trees 
left  by  said  stave  makers"  the  grantee  does 
not  t)ecome  entitled  to  trees  of  the  specified 
•dimensions  suitable  tor  stave  making  which 
are  left  uncut  when  the  stave  makers  first  go 
over  the  land,  but  only  to  those  parts  of  the 
trees  reserved  which  are  left  by  the  stave  mak- 
-era  after  cutting  them,  and  the  trees  which 
were  not  reserved  by  the  deed.  Buckwalter 
T.  Hntcherson   (Ky.)  66  S.  W.  602. 

Where  a  contract  for  the  sale  of  wood  from 
-three  specified  lots  for  charcoal  purposes,  to 
-ite  paid  for  at  a  specified  price  per  hundred 
I>u8hels  of  charcoal,  gives  to  the  vendor  the 
privilege  of  reserving  logs  sufficient  for  a  speci- 
fied quantity  of  hardwood  lumber  and  a  specified 
namber  of  cords  of  hardwood,  with  the  under- 
-atandlng  that  the  logs  are  to  be  marked  and 
taJcen  from  the  land  no  faster  than  the  charcoal 
wood  is  chopped,  and  the  parties  subsequently 
•«nter  Into  a  second  contract  in  place  of  the 
first  one  for  the  purchase  outright  of  all  the 
bardwood  by  which  the  purchaser  takes  the 
wood  outright,  paying  therefor  a  gross  sum, 
the  purchaser  acquires  the  right  to  all  the  wood 
.^rowing  on  such  lots,  as  the  vendor  has  no 
right  to  exercise  the  option  to  reserve  timber 
.^iven  by  the  first  contract.  Long  v,  Millerton 
Iron  Co.  101  N.  Y.  638,  4  N.  E.  735. 

b.  Size  of  Umber  generally. 

Wliere  a  contract  for  the  sale  of  all  the 
'pine,  Norway,  and  oak  timber  suitable  for  saw- 
ing, down  to  12  inches  in  diameter  at  the  small- 
est end.  gives  the  purchaser  the  option  to  pay 
therefor  at  a  specified  price  per  acre  or  another 
specified  price  per  1,000  feet,  and  requires  him 
in  either  case  to  take  the  timber  clean  as  he 
goes.  Including  all  fit  for  sawing  down  to  the 
aise  specified,  the  purchaser  cannot  be  com- 
pelled to  take  logi  smaller  than  the  size  speci- 
fied, but  he  may  take  them  and  pay  therefor 
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at  the  same  rate  and  in  the  same  manner  as  he 
pays  for  the  rest  of  the  timber  if  they  are  in 
other  respects  suitable  for  sawing.  Dexter  v« 
Lathrop,  136  Pa.  565,  20  Atl.  545. 

Where  a  conveyance  Is  made  of  all  the  pine, 
Norway,  and  oak  timber  suitable  for  sawing 
"down  to  12  inches  in  diameter  at  the  smallest 
end,"  which  requires  the  purchaser  to  take  the 
timber  clean  as  he  goes,  including  all  fit  for 
sawing  down  to  the  specified  dimensions,  and 
authorising  him  to  pay  therefor  either  by  the 
acre  or  by  the  1,000  feet,  trees  under  12  inches 
in  diameter  at  the  smallest  end  are  not  reserved 
thereby  to  be  left  standing  on  the  land,  but 
the  provision  in  regard  thereto  simply  fixes  the 
trees  which  shall  be  deemed  suitable  as  to  size, 
and  the  purchaser  is  empowered  to  determine 
suitability  as  to  size  as  well  as  to  quality  in 
case  of  trees  below  that  size.     Ihid. 

In  Shlffer  v.  Broadhead,  126  Pa.  260,  17  Atl. 
592,  the  owner  of  land  covenanted  and  agreed 
to  sell  "all  the  white  pine  and  hemlock  timber 
(and  no  other)  being,  standing,  and  growing" 
upon  the  land,  and  the  court  held  that,  in  the 
absence  of  a  fixed  alze  being  limited  by  the  con- 
tract, the  general  custom  of  the  particular 
business  of  lumbering  in  the  region  where  the 
contract  was  to  be  enforced  would  prevail  to 
control  and  limit  its  construction  as  to  the 
minimum  size  of  trees  covered  by  the  contract, 
which  custom  was  shown  to  Include  only  those 
logs  which  were  10  inches  in  diameter  at  the 
top  end  of  a  log  12  feet  in  length  first  cut  from 
the  butt. 

Where  a  contract  for  the  sale  of  all  the  pine, 
Norway,  and  oak  timber  suitable  for  sawing, 
down  to  12  inches  in  diameter  at  the  smallest 
end  requires  the  purchasers  to  clean  the  timber 
from  each  tract  of  land  as  they  go.  Including 
all  fit  for  sawing,  down  to  the  size  specified, 
the  purchasers  may  determine  the  suitability 
for  timber  of  trees  below  the  size  specified,  and 
the  question  of  suitability  must  be  determined 
when  the  tree  Is  reached  In  the  process  of  cut- 
ting the  timber.  Dexter  v.  Lathrop,  136  Pa. 
565,  20  Atl.  545. 
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e.  Mode  of  determining  size. 


Where  a  deed  reserves  all  the  timber  of 
specified  kinds  measuring  42  inches  in  cir- 
cumference at  the  stump,  the  bark  Is  not  to 
be  excluded  in  measuring  the  trees.  Alcutt  v. 
Lakin,  33  N.  H.  507,  66  Am.  Dec.  739. 

Where  a  conveyance  of  all  the  saw-log  tim- 
ber in  the  tree  consisting  of  all  trees  "30 
Inches  at  the  stump  In  diameter"  provides  no 
rule  for  measurement,  and  no  local  usage  to 
the  contrary   is  shown,   the   diameter   of   any 
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within  tWo  years;  and  it  was  there  held 
that  the  absolute  right  of  property  in  the 
trees  was  not  excepted  out  oi  the  estate 
granted,  but  only  a  right  reserved  to  enter 
within  two  years  to  cut  and  remove  the 
trees.  To  the  same  efTect  is  Reed  v.  Merri- 
field,  10  Met.  155.  While  it  is  possible,  as 
was  held  in  Baxter  v.  Mattox  ana  Knotta  v. 
Hydrick,  supra,  for  parties  to  make  a  con- 
tract whereby  one  would  be  entitled  to  a 
perpetual  right  to  enter  upon  the  land  of 
another  and  remove  timber  therefrom,  as 
such  an  agreement  is  so  unreasonable  in  its 
nature  no  contract  will  be  presumed  to  have 
this  effect  unless  it  is  plainly  manifest  from 
the  terms  of  the  same  that  such  was  the  in- 
tention of  the  parties.  The  language  of  the 
deed  in  the  present  case  not  only  does  not 
require,  but  does  not  authorize,  such  an  in- 
terpretation.    It  is  true  that  the  effect  of 


the  paper  is  to  pass  title  to  the  timber,  but 
the  estate  in  the  timber  is  determinable,  and 
comes  to  an  end  after  a  lapse  of  time  which 
would  be  reasonable  time  to  be  allowed  to- 
the  grantees  to  enter  and  remove  the  timber 
from    the    land.    Under   this    construction^ 
after  the  lapse  of  a  reasonable  time  the  tim- 
ber again  becomes  the  property  of  the  gran- 
tor.   Such    a     construction     prevents     the- 
anomaly  which   is    apparent   m   Boulta   ▼. 
Mitchell,  15  Pa.  371,  and  Hoit  v.  Stratton 
Mills,  54  N.  H.  109,  20  Am.  Rep.  119,  where- 
the  instrument  under  construction  in  each 
case  was  held  to  authorize  an  entry  for  the 
purpose  of  removing  the  timber  only  for  a 
reasonable  time,  and  that  an  entry  after  the 
lapse  of  such  a  time  was  unlawful,  but  that, 
the   timber   still   belonging   to    the   persoi^ 
guilty  of  making  the  unlawful  entry,  the 
value  thereof  should  not  be  taken  into  ac- 


given  tree  will  be  found  by  dividing  its  cir- 
cumference at  the  point  where  it  would  be  cut 
In  the  ordinary  course  of  sucb  work  by  3.1416. 
Bryant  v.  Bates,  19  Ky.  L.  Rep.  191,  39  S.  W. 
428. 

d.  Tims  of  determining  sige  and  suitability. 

The  courts  have  ordinarily  held  that  a  pro- 
vision as  to  the  size  or  suitability  of  the  tim- 
ber referred  to  the  time  that  the  conveyance 
was  made,  in  the  absence  of  anything  to  show 
a  contrary  intent. 

Thus,  a  parol  agreement  by  the  owner  of  land 
that  another  may  cut  and  carry  away  wood 
therefrom  without  any  limitation  as  to  time 
must  be  considered  as  applying  to  the  wood 
as  substantially  In  the  state  of  growth  which 
it  is  then  in.  Gllmore  v.  WUbur,  12  Pick.  120, 
22  Am.  Dec.  410. 

And  a  sale  of  all  the  timber  on  certain  land 
suitable  for  hewing,  sawing,  splitting,  or  shav- 
ing, the  purchaser  to  have  five  years  to  get 
oflT  the  timber  from  such  land,  does  not  entitle 
the  purchaser  to  any  timber  not  on  the  land 
at  the  time  the  purchase  was  made.  Reed  v. 
Merrlfleld,  10  Met.  155. 

And  a  reservation  in  a  deed  of  land  of  all 
the  pine  and  hemlock  timber  growing  thereon 
applies  only  to  living  trees  of  suitable  size  for 
use  at  the  date  of  the  deed.  Andrews  v.  Wade 
(Pa.)  4  Cent  Rep.  689,  6  Atl.  48. 

And  Sbiffer  v.  Broadhead,  126  Pa.  260,  17 
Atl;  592,  holds  that  an  agreement  to  sell  "all 
the  white  pine  and  hemlock  timber  (and  no 
other)  now  being,  standing,  or  growing"  on 
specified  land,  without  any  further  provision 
as  to  the  size  of  the  timber  or  the  time  for 
cutting  the  same,  included  only  such  trees  as 
were  suitable  for  timber  at  the  time  the  con- 
tract was  entered  into. 

And  a  reservation  by  the  vendor  of  land  of 
all  the  pine,  oak,  and  hemlock  timber  thereon 
reserves  to  the  vendor  only  the  right  to  take 
off  timber  which  is  merchantable  at  the  time 
the  conveyance  Is  made,  and  any  timber  which 
subsequently  grows  into  value  belongs  to  the 
purchaser  of  the  land.  Irwin  v.  Patchen,  164 
Pa.  51,  30  Atl.  436. 

And  where  a  grantor  of  land  reserves  to 
himself,  his  heirs  and  assigns  forever,  all  the 
wood  and  trees  on  a  specified  part  of  the  land 
conveyed,  with  a  provision  that  it  is  under- 
stood that  such  wood  is  reserved  to  htm  and  his 
heirs  forever,  the  reservation  includes  only  the 
trees  standing  and  growing  on  the  land  when 
the  deed  was  made,  and  the  use  of  the  land 
for  their  growth  and  nourishment  and  for  cut- 
ting down  and  removing  them  i  and  the  right 
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to  the  wood  and  trees  growing  on  such  lan<!^ 
forever  is  not  reserved.  Putnam  v.  Tnttle,  lO- 
Gray,  48. 

And  a  conveyance  of  "all  the  timber  whicb 
measures  12  Inches  in  diameter  at  the  stump  or 
more  than  12  inches"  standing  on  speclflec^ 
land,  with  a  provision  that  all  the  timber  which 
shall  remain  standing,  or  shall  not  be  removed, 
within  ten  years  shall  become  the  property  or 
and  revert  to  the  grantor,  covers  only  sucb 
timber  as  measured  12  inches  or  more  at  the 
date  of  the  conveyance.  Warren  v.  Short,  119* 
N.  C.  39,  25  S.  E.  704. 

And  a  reservation  in  a  deed  of  land  of  al> 
the  "pine  timber  .  .  .  that  will  square- 
1  foot"  with  the  privilege  to  the  grantors,  their 
heirs  and  assigns  forever,  to  cut  and  carry' 
away  such  timber  at  any  time  that  may  be  con- 
venient for  them,  is  a  reservation  of  only  sucb 
trees  as  would  square  1  foot  at  the  date  of  the- 
conveyance,  and  not  o*  such  as  afterward  at- 
tained that  size.  Whitted  v.  Smith,  47  N.  C. 
(2  Jones,  L.)   36. 

And  McRah  v.  Stillwbll  holds  that  only 
timber  suitable  for  sawmill  purposes  at  the 
date  of  the  conveyance  passes  to  the  grantees 
under  a  deed  purporting  to  convey  "all  the  pln» 
timber  suitable  for  sawmill  purposes"  thereon, 
with  the  full  right  of  way  to  the  grantees^  their 
heirs  and  assigns,  for  railroads,  tram-roads  and* 
wagon  roads  in  and  through  the  lands,  sucb 
right  of  way  to  continue  as  long  as  the  mill 
operations  may  require. 

And  only  the  timber  suitable  for  sawmill 
purposes  at  the  date  of  the  conveyance  passes- 
by  a  deed  of  all  the  pine  timber  suitable  for 
sawmill  purposes  on  specified  land  with  the 
right  to  enter  thereon  for  the  purpose  of  box- 
ing the  timber  for  turpentine  purposes,  and 
of  cutting,  manufacturing,  and  hauling  away 
such  timber  and  turpentine  at  any  time  Vn  rea- 
son, and  the  exclusive  right  and  privilege  of 
having  sites  for  sawmills  and  turpentine  stills, 
with  the  right  to  build  and  operate  roads  and* 
railroads  to  haul  the  timber,  lumber,  merchan- 
dise, and  all  other  freight  so  long  as  the 
grantee,  his  heirs  and  assigns,  see  fit  to  use 
or  occupy  the  same^  with  a  warranty  to  them 
forever  of  the  timber  and  turpentine  privileges 
and  all  other  rights  and  privileges  mentioned, 
without  specifying  any  definite  time  within 
which  to  exercise  the  same.  Goette  v.  Lane^ 
111  Ga.  400,  36  S.  B.  758. 

And  where  two  owners  of  land  made  a  parol 
partition  by  which  one  was  to  have  all  the 
timber  suitable  for  sawing,  and  the  other  to 
have  the  land  and  the  undergrowth,  and  the 
latter  soon  after  sold  the  land  to  a  third  per- 
son subject  to  the  former's  right  to  the  tim- 
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ocnmt  in   estimating  the   damages  for  the 
trespass. 

The  court  should  have  allowed  the  defend- 
ant in  the  court  below  to  introduce  evidence 
from  which  a  jury  could  find  what  was  a 
reasonable  time  to  be  allowed  to  the  plain* 
tiffs  to  remove  the  growing  timber  from  the 
land,  and  this  question  should  have  been 
-submitted  to  a  lur^  under  instructions  that 
they  were  to  take  into  consideration  all  the 
-facts  and  circumstances  of  the  case,  and  the 
•conditions  surrounding  the  parties  at  the 
time  of  the  execution  of  the  contract,  and 
from  this  determine  what  would  be  a  rea- 
sonable time  to  allow  the  plaintiffs  to  re- 
move the  trees,  and,  if  such  a  time  had 
elapsed  before  the  defendant  commenced 
•cutting  the  timber,  his  act  would  not  be 
wrongful,  as  against  the  riehts  ol  the  plain- 
tiffs.   If,  on  the  other  hand,  the  time  which 


elapsed  between  the  execution  of  the  con- 
tract and  the  date  at  which  the  defendant 
commenced  to  cut  the  timber  on  the  land 
was  not  such  as  would  amount  to  a  rea- 
sonable time  to  be  allowed  to  the  plaintiffs 
to  remove  the  timber  from  the  land,  then 
the  defendant  would  be  guilty  of  a  trespass, 
and  would  be  liable  to  the  plaintiffs  for 
whatever  damages  they  had  suffered  up  to 
the  time  of  the  hringing  of  the  suit,  and  the 
plaintiffs  would  be  entitled  to  an  injunction 
restraining  the  defendant  from  cutting  the 
timber  until  after  the  expiration  of  such 
time  as  the  jury  should  find  would  be  a  rea- 
sonable time  in  which  the  plaintiffs  would 
be  allowed  to  remove  the  timber  from  the 
land.  Growing  timber  is  realty.  Balkcom 
V.  Empire  Lumber  Co,,  01  Ga.  661,  17  S.  E. 
1020.  And  the  deed  conveying  such  timber, 
although  the  estate  therein  granted  is  de- 


ber,  and  ten  or  fifteen  years  later  both  origlDSl 
owners  gave  a  deed  of  all  the  timber  on  such 
land  suitable  for  rafting  and  sawing  to  a 
fourth  person  who  had  no  knowledge  of  the 
(prior  transactions,-  and  eight  years  later  still 
they  gave  a  deed  to  such  third  person  in  pur- 
suance of  their  previous  agreements  conveying 
the  land,  reserving  therefrom  all  timber  suit- 
able for  rafting  and  sawing,  but  without  any 
Intention  to  retain  any  interest  in  the  timber 
to  themselves,  the  character  of  the  timber  is 
-to  be  determined  as  of  the  time  of  the  con- 
'veyance  to  such  fourth  person,  and  the  third 
person  can  recover  from  him  any  timber  cut 
^by  him  which  was  not  fit  for  rafting  and  saw- 
ing at  such  time,  although  it  was  fit  for  such 
-purpose  at  the  time  the  deed  was  given  to 
«uch  third  person.  Boults  v.  liitchell,  15  Pa. 
■864,  871. 

And  where  land  is  conveyed  with  a  reserva- 
tion of  "ail  the  sawmill  pine  timber  on  the 
•flame  land  standing  and  being,  or  which  may 
hereafter  stand  or  be  on  the  said  land,'*  and 
the  grantor  subsequently  sells  the  "sawmill 
timber  only"  to  a  third  person,  the  latter  ob- 
-tainii  title  only  to  those  pine  trees  which  were 
■at  the  time  of  full  growth  for  timber;  or  at 
-all  events  he  has  no  title  in  pine  trees  while 
•they  are  saplings  and  before  they  become  fit 
^or  timber,  until  which  time  the  grantee  of 
the  land  has  the  right  to  cut  such  sapllnga 
Uobinson  v.  Gee,  26  N.  C.  (4  Ired.  L.)  186. 

And  a  conveyance  of  all  the  timber  stand- 
ing and  down,  growing  and  dead,  measuring 
"at  the  time  of  severance  and  removal  not  less 
than  14  inches  in  diameter  24  inches  above 
the  ground,**  passes  to  the  purchaser  an  es- 
tate in  the  trees  measuring  14  inches  In  di- 
ameter at  the  date  of  the  conveyance,  but  does 
not  pass  any  estate  therein  which  may  be  pro- 
tected by  a  court  of  equity  in  trees  which  are 
«nnder  that  sise,  although  he  would  have  the 
right  to  cut  the  same  if  they  should  be  per- 
snitted  to  remain  until  they  attained  the  required 
size.  Goldsboro  Lumber  Co.  v.  Hines  Bros. 
Lumber  Co.  126  N.  C.  254,  35  S.  E.  458. 

But  Bryant  v.  Bates,  19  Ky.  L.  Rep.  191,  30 
^.  W.  428,  bolds  that  where  a  conveyance  of 
aaw-log  timber  consisting  of  all  trees  30  inches 
•or  more  In  diameter  at  the  stump  gives  a  pnr- 
•chaser  three  years  in  which  to  remove  the  same, 
lie  is  entitled  to  remove  all  trees  of  the  speci- 
fied measurement  at  any  time  during  the  three 
years,  as  there  is  no  practicable  way  to  ascer- 
tain the  growth  of  a  given  tree  from  the  time 
of  the  contract  and  the  time  It  might  be  cut 
thereunder. 
56  L.  It  A. 


)    VII.  For  what  purpose  timber  may  he  used, 

A  contract  by  which  the  owners  of  land  bar- 
gain, sell,  and  convey  to  another  "all  the  saw 
timber"  thereon  at  a  spe;:ifled  price  per  thou- 
sand feet,  the  purchaser  agreeing  to  erect  a 
steam  sawmill  on  the  premises  within  twelve 
months,  and  cut  at  least  a  specified  amount  of 
"lumber'*  every  year,  the  timber  to  be  cut  and 
manufactured  within  a  specified  period,  does 
not  c(Histitute  an  absolute  sale  of  the  saw 
timber,  but  merely  a  permit  to  erect  a  mill  on 
tbe  premises  and  manufacture  lumber,  and  the 
purchaser  has  no  authority  to  cut  and  use  any 
of  such  timber  for  telegraph  poles.  Elliott  v. 
Bloyd  (Or.)  67  Pac.  202. 

But  a  purchaser  of  "all  pine  and  poplar  tim- 
ber measuring  10  incbes  and  above  on  the 
stump  when  cut  (for  mill  logs)  now  growing, 
being,  and  situated"  on  specified  land,  is  en- 
titled to  cut  all  pine  and  poplar  trees  of  tbe 
required  size  suitable  for  milling  purposes,  and 
may  convert  them  into  lumber,  wood,  or  other- 
wise as  he  may  prefer,  as  the  term  "for  mill 
logs*'  is  descriptive  of  the  trees  that  may  be 
cut,  and  not  restrictive  of  the  use  to  which 
they  may  be  put  when  cut.  Herring  v.  Hardi- 
son,  126  N.  C.  75,  25  S.  E.  184. 

And  a  provision  In  a  contract  for  the  sale 
of  all  the  hemlock  bark  on  specified  iand  to 
be  cut  and  removed  by  the  purchasers  in  quan- 
tities not  exceeding  a  specified  amount  per 
year,  the  period  of  time  allowed  for  removal 
being  unlimited,  that  such  bark  Is  to  be  used 
in  carrying  on  a  specified  tannery  of  which  the 
vendors  were  at  the  time  part  owners,  is  neither 
an  exception,  reservation,  condition,  nor  limi- 
tation ;  and  the  destruction  of  the  tannery  does 
not,  as  a  matter  of  law,  put  an  end  to  the  con- 
tract so  as  to  entitle  the  vendors  to  retain 
the  bark  uncut,  or  recover  possession  of  that 
which  has  been  cut  but  not  used  in  the  tan- 
nery. Lyon  V.  Hersey,  103  N.  Y.  264,  8  N.  E. 
518. 

YIIL  When  timber  muet  be  removed;  forfeit" 

ure  of  righte  in. 

a.  Where  particular  time  specified  in  contract, 

1.  In  ffeneral, 

A  reservation  in  a  deed  of  land  in  fee  of  the 
right  to  the  grantor,  his  heirs  and  assigns  for- 
ever, of  cutting  timber  and  grazing  in  the  woods 
"not  appropriated  or  fenced  In"  ceases  and  be- 
comes extinguished  as  to  any  land  conveyed 
upon  its  being  Inclosed  by  fence  and  reduced 
from  the  state  of  common  lands  to  that  of 
specific  and  exclusive  appropriation.  Ten 
proeck  v.  Livingston,  1  Johns.  Ch,  357. 
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terminable,  conveys  land,  within  the  mean- 
ing of  the  registry  laws ;  and  therefore  such 
a  deed,  if  duly  recorded,  was  admissible  in 
evidence  without  proof  of  execution.  Pay- 
ment of  the  balance  due  on  the  purchase 
money  to  the  grantor  in  the  deed  involved 
in  the  present  case  was  not  a  condition  pre- 
cedent to  the  entrv  upon  the  land  by  the 
plaintiffs  to  cut  the  timber  thereon.  The 
title  to  the  trees  passed  absolutely  upon  the 
execution  and  delivery  of  the  conveyance. 
The  time  when  the  purchase  money  was  to 
be  paid  is  fixed  in  the  conveyance,  but  it 
does  not  make  payment  of  the  same  a  con- 
dition to  be  complied  with  before  the  title 
passed.  The  deed  merely  fixes  the  time 
when  the  purchase  money  shall  be  paid,  re- 
citing that  a  certain  part  of  the  same  had 
been  paid,  and  that  the  amount  unpaid  was 
$100  for  each  lot,  and  that  this  amount  was 


to  be  paid  a«  each  lot  was  entered  for  the 
purpose  of  cutting  the  timber. 

2.  Peacock  &  Peterson  sold  the  timber, 
title  to  which  was  acquired  under  the  deed 
from  McRae,  to  Peacock,  Peterson,  &  Co.; 
but  the  deed  was  not  signed  by  the  members- 
of  the  firm  as  individuals,  but  simply  in  the 
firm  name.  It  appears  that  the  individuals- 
who  composed  the  firm  of  Peacock  &  Peter- 
son subsequently  became  members  of  a  firm 
known  as  Peacock,  Peterson,  As  Co.,  who 
were  the  grantees  in  the  deed  from  Peacock 
&  Peterson.  A  deed  was  made  by  Peacock, 
Peterson,  &  Co.  to  the  plaintiifs  to  the  tim- 
ber described  in  the  deed  from  McRae  to 
Peacock  Sl  Peterson;  but  this  deed  .wa» 
signed,  not  only  in  the  firm  name,  but  also 
by  the  individual  members  of  the  firm, — 
Peacock,  Peterson,  and  another.  Error  is 
assigned  upon  the  ruling  of  the  judge  in 


The  failure  to  pay  an  instalment  on  the  pur- 
chase price  of  timber  on  the  first  day  of  the 
month  as  provided  by  the  contract  of  purchase 
does  not  forfeit  the  purchaser's  right  under  the 
contract,  where  the  vendor  has  previously  noti- 
fied the  purchaser  that  he  does  not  Intend  to 
be  exacting  about  such  payments,  and  has  on 
several  occasions  taken  payments  at  a  later 
date,  and  the  purchaser  did  not  know  the  exact 
amount  due  on  the  first  day  of  the  month, 
as  the  lumber  had  not  been  measured.  Pren- 
tiss T.  Lyons,  105  IjA.  382,  29  So.  944. 

A  written  contract  executed  by  the  grantee 
in  a  deed  of  land  and  dated  the  day  of  its  ac- 
knowledgment, which  provides  that  all  the  saw- 
ing pine  and  white-wood  timber  on  such  land 
belongs  to  the  grantor  who  is  the  sole  owner 
thereof,  and  that  the  latter  has  by  agreement 
thirty  months  to  remove  the  same,  secures  to 
the  grantor  of  the  land,  as  against  the  grantee 
and  all  others  having  notice,  the  existing  own- 
ership of  so  much  of  the  timber  as  he  takes 
off  within  the  time  specified.  Johnson  v. 
Hoore,  28  Mich.  8. 

In  Clark  v.  Guest,  54  Ohio  St.  298,  43  N. 
E.  862,  in  which  a  purchaser  of  land  gave  back 
a  written  agreement  that  the  vendor  should 
have  all  the  saw  timber  suitable  for  lumber  to 
be  cut  and  taken  off  before  a  specified  date,  the 
court  said  that  if  the  trees  had  been  excepted 
from  the  operation  of  the  deed  when  the  land 
was  sold  the  title  thereto  would  have  remained 
In  the  vendor,  together  with  the  right  to  cut 
and  carry  them  away  within  the  time  limited 
in  the  deed. 

Where  a  contract  for  the  sale  of  standing 
timber  by  one  who  does  not  own  the  land  on 
which  it  stands  provides  that  it  Is  to  be  re- 
moved during  specified  years,  and  that  more 
time  will  be  allowed  In  removing  it  if  more 
time  is  allowed  the  vendor,  there  is  an  express 
agreement  by  the  vendor  that  the  purchaser  is 
to  have  the  whole  of  the  years  specified  withiu 
which  to  remove  the  same.  Larson  v.  Cook,  86 
Wis.  564,  55  N.  W.  703. 

Where  timber  is  conveyed  absolutely,  a  sepa- 
rate Instrument  by  which  the  purchaser  agrees 
to  remove  the  same  within  a  specified  time  Is 
Inadmissible  to  show  that  the  right  to  remove 
the  timber  has  been  forfeited,  under  N.  H. 
Rev.  Stat.  chap.  131,  f  2,  providing  that  no 
written  conveyance  of  any  lands  shall  be  de- 
feated, nor  any  estate  encumbered,  by  any  agree- 
ment unless  Inserted  In  the  condition  of  con- 
veyance and  made  part  thereof,  although  the 
purchaser  might  be  liable  thereon  if  he  did  not 
perform  the  conditions  unless  they  were  modi- 
fied. Such  defeasance,  being  an  Interest  In 
land,  must  l>e  under  seal  to  be  admissible  in 
55  L.  R.  A. 


evidence.     Kingsley  v.  Holbrook,  45  N.  U.  313r 
86  Am.  Dec.  173. 

A  provision  In  a  contract  granting  permis- 
sion, "during  the  ensuing  logging  season  only," 
to  enter  on  certain  land  and  cut  and  remove 
the  merchantable  pine  timber  thereon  will  not 
be  treated  as  a  part  of  the  contract,  where  It 
Is  a  part  of  a  printed  form  used  in  another 
state,  no  custom  exists  In  the  state  where  the 
timber  Is  to  cut  and  remove  timber  at  one  sea- 
son more  than  another,  and  other  parts  of  the 
contract  show  that  it  was  the  Intention  of  the* 
parties  that  all  the  timber  on  the  tract  should 
be  removed,  and  the  tnaximum  and  minimum 
amounts  to  be  removed  monthly  are  stated,  and 
It  would  take  much  longer  than  a  year  to  re- 
move all  the  timber  if  the  maximum  amount 
were  removed  monthly.  Prentiss  v.  Lyons^ 
105  La.  382,  29  So.  944. 

2.  Effect  of  failure  to  remove  in  time  specified. 

The  cases  hold  almost  without  exception  that 
the  purchaser  has  no  title  to  any  timber  which 
Is  not  cut  at  the  expiration  of  the  time  specified* 
therefor,  although  a  very  few  cases  hold  that 
Che  title  to  the  timber  in  such  case  Is  stiir 
In  the  purchaser,  but  that  the  right  to  enter  for 
the  purpose  of  cutting  and  removing  it  Is  lost 
thereby. 

Thus,  where  one  sells  trees  of  a  specified  size, 
the  purchaser  to  have  three  years  to  "haul"  the 
same,  the  title  to  all  the  trees  uncut  at  the 
end  of  that  time  Is  in  the  vendor.  Howard  v. 
Lincoln,  13  Me.  122. 

And  where  a  contract  for  the  sale  of  stand- 
ing timber  provides  that  It  Is  to  be  taken  front 
the  land  within  one  year  "and  no  longer,"  the 
purchaser  loses  all  Interest  in  such  timber  a» 
Is  standing  at  the  expiration  of  the  year.  Pren- 
tiss V.  Ross,  96  Mich.  83,  55  N.  W.  613. 

And  where  a  contract  for  the  sale  of  standing 
timber  provides  that  the  purchaser  Is  to  re- 
move the  tlmbner  within  two  years  the  title  to 
all  the  timber  remaining  uncut  at  the  expiration 
of  such  period  reverts  to  the  owners  of  the 
land.  Macomber  v.  Detroit,  L.  ft  N.  R.  Co.  10S> 
Mich.  401,  32  L.  B.  A.  102.  66  N.  W.  376. 

And  where  a  deed  of  land  contains  a  reserva- 
tion of  all  the  pine  timber  thereon  with  the 
right  to  cut  and  remove  the  same  at  any  and" 
all  times  and  the  right  of  Ingress  and  egress  for 
twelve  years,  all  right  of  property  in  the  trees,, 
as  well  as  the  right  of  entry  to  remove  them^ 
expires  at  the  end  of  the  twelve  years.  Sal  ton- 
stall  V.  Little,  90  Pa.  422,  35  Am.  Rep.  683. 

And  where  the  owner  of  land  conveys  to 
another  person  all  the  timber  thereon  suitable 
for  hewing,  sawing,  splitting,  or  shaving,  the 
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allowing  the  deed  from  Peacock  &  Peterson 
to  be  introduced  in  evidence,  on  the  ground 
that  it  was  improperly  executed,  not  being 
signed  by  the  individual  members  of  the 
firm.  Even  if  this  ruling  waa  erroneous,  it 
was  an  immaterial  error,  for  the  reason  that 
the  question  was  whether  the  title  had 
passed  out  of  the  individuals  composing  the 
firm  of  Peacock  &  Peterson  into  the  plain- 
tiffs; and,  even  if  it  had  not  passed  out  of 
them  by  the  execution  in  the  firm  name  of 
the  deed  to  Peacock,  Peterson,  &  Co.,  when 
Peacock  and  Peterson  united  with  their  co- 
partner in  the  new  firm  in  executing  a  deed, 
not  only  in  the  firm  name,  but  also  in  their 
individual  names,  then  whatever  interest 
they  had  in  the  property,  either  as  individ- 
uals or  as  members  of  the  firm  of  Peacock 
&  Peterson,  as  between  the  parties  to  this 
transaction,  certainly  passed  to  the  grantees 
in  the  deed   executed   by   the   persons  com- 


ppsing  the  firm  of  Peacock,  Peterson,  &  Co. 

3.  There  are  other  assignments  of  error,, 
which  we  do  not  deem  it  necessary  to  deal 
with  in  the  present  case.  Under  the  view 
that  we  have  taken  of  the  case,  the  judge 
erroneously  construed  the  deed,  and  this 
error  at  the  outset  of  the  trial  resulted  in> 
the  case  having  been  tried  under  what  ap- 
pears to  us  an  entire  misapprehension  of 
the  true  intent  and  meaning  of  the  deed, 
and  many  of  the  questions  which  were 
raised  at  the  trial  will  probably  not  arise  at 
another  hearing.  The  judgment  directing 
a  verdict  in  favor  of  the  plaintiffs  must  be 
reversed,  and  a  new  trial  had  in  the  light  of 
what  is  herein  laid  down. 

Judgment  reversed. 

All  the  Justices  concur  except  Fish,  J,y 
absent  on  account  of  sickness. 


purchaser  to  have  five  years  to  get  off  the  tim- 
ber from  such  land,  and  to  have  no  right  to  the 
wood  arising  from  the  cutting  of  the  timber, 
the  purchaser's  right  to  enter  and  cat  and 
carry  away  the  timber  ceases  on  the  expiration 
of  the  period  limited ;  otherwise  he  might  avail 
bimself  of  a  second  growth  before  the  first  was 
all  removed,  and  thus  defeat  the  owner  of  the 
Jand  of  his  right  to  the  estate  during  the  life 
of  the  purchaser.  Reed  v.  Merrifield,  10  Met. 
155. 

And  where  a  written  conveyance  of  standing 
timber  stipulates  that  It  is  to  be  removed  by 
a  specified  time,  the  purchaser's  interest  is 
subject  to  be  devested  if  be  fails  to  remove 
the  timber  within  the  time  limited,  although,  if 
the  seller  orally  or  in  writing  extends  the  time 
for  its  removal,  the  purchaser  is  not  liable  for 
a  trespass  in  entering  and  removing  it  dur- 
ing such  time,  but  is  liable  for  doing  so  after 
Uie  expiration  of  the  extended  time.  Morgan 
V.  Perkins,  94  Ga.  353,  21  S.  E.  574. 

And  a  reservation  in  a  deed  of  land  of  "the 
right  to  cat  and  remove"  specified  timber  there- 
on, and  the  right  to  enter  thereon  at  any  time 
within  tivo  years  for  the  puri>ose  of  cutting 
and  removing  the  same,  reserves  only  the  right 
to  cut  and  remove  so  much  of  the  timber  as  is 
removed  within  the  two  years  specified.  Rich 
Y.  ZeilsdorfT,  22  Wla  544,  90  Am.  Dec.  81. 

And  in  Claric  v.  Guest,  54  Ohio  St.  298,  43 
N.  E.  862,  the  court  said  that  in  the  case  of 
the  sale  of  standing  timber,  or  of  an  exception 
of  the  timber  on  a  conveyance  of  the  land,  the 
timber  must  be  cut  and  removed  within  the 
time  limited  in  the  written  instrument,  and  all 
that  is  not  so  cat  and  removed  adheres  in  the 
land  freed  from  the  sale  or  exception,  as  the 
legal  effect  of  such  contract  of  sale  or  excep- 
tion of  timber  la  a  right  to  only  so  much  timber 
as  shall  be  cut  and  taken  off  within  the  lim- 
ited time. 

And  a  contract  for  the  sale  of  the  pine  tim- 
ber on  specified  land  at  c  specified  price,  to  be 
removed  within  three  years,  confers  no  anthor- 
Ity  to  cnt  and  remove  the  timber  after  the  ex- 
piration of  such  period,  and  conveys  no  title 
to  logs  cnt  on  the  land  after  the  expiration  of 
snch  period  as  against  one  to  whom  the  vendor 
of  the  timt)er  deeded  the  land  after  the  sale 
of  the  timber,  reserving  such  timber  and  the 
right  of  way  to  take  off  the  same.  Haskell  v. 
Ayres,  32  Mich.  93. 

And  a  conveyance  of  all  the  trees  and  timber 
on  specified  premises,  with  a  proviso  that  the 
purchaser  shall  take  the  same  off  the  land  with- 
in four  years,  conveys  to  the  purchaser  all  the 
trees  and  timber  on  the  premises  which  he 
55  L.  R.  A. 


shall  remove  therefrom  within  the  time  speci- 
fied, and  such  as  remain  thereon  after  that  time 
will  t)elong  to  the  vendor  or  to  his  grantee  of 
the  premises.  Btrasson  v.  Montgomery,  32  Wla 
52. 

And  a  grant  of  the  right,  privilege,  and  per- 
mission to  enter  and  cut  during  two  specified 
logging  seasons  all  the  pine  timber  fit  for  saw- 
logs  growing  on  specified  land  constitutes  a 
mere  license  to  enter,  and  an  agreement  for  the 
sale  of  such  timber  only  as  the  licensee  should 
cut  during  the  time  specified.  King  v.  Mer- 
rlman,  38  Minn.  47,  35  N.  W.  570.  The  court 
says  In  this  case  that  whether  the  agreement 
is  considered  as  a  license  to  enter  and  cut,  a 
sale,  a  conditional  sale,  or  a  contract  to  sell 
coupled  with  a  license  to  enter,  the  object  and 
extent  of  the  grant  Is  only  so  much  timber  as 
the  grantees  should  cut  during  the  two  logging 
seasons. 

And  under  an  instrument  by  which  the  owner 
of  land  grants,  bargains,  and  sells  to  specified 
persons,  their  executors,  administrators,  and 
assigns,  all  the  pine  timber  standing  or  being 
on  the  premlsea  after  which  there  is  an  haben- 
dum of  the  timber  to  such  persons  and  their 
heirs,  executors,  etc.,  together  with  the  right 
of  entering  upon  the  land  until  a  specified  date 
to  cut  and  remove  such  timber,  the  purchaser 
takes  title  to  only  such  timber  as  is  removed  by 
the  date  specified,  after  which  time  the  pur- 
chaser has  no  interest  in  the  timber.  Mcln- 
tyre  v.  Barnard,  1  Sandf.  Ch.  52. 

And  an  instrument  under  seal  by  which  one 
party  agrees  to  let  the  other  have  all  the  pine 
trees  fit  for  mill  logs  on  his  land,  the  purchaser 
to  have  two  years  from  date  to  take  off  said 
timber,  conveys  only  so  much  as  Is  cut  and 
carried  away  during  such  two  years.  Pease 
V.  Gibson,  6  Me.  84.  The  purchaser  In  this 
oase  claimed  that  the  sale  was  an  absolute  one 
of  all  the  trees,  and  that  the  limitation  was  onlj 
mdlcative  of  the  time  within  which  he  might 
enter  and  carry  away  timber  without  payment 
of  damages.  This  case  was  approved  in  Put- 
ney V.  Day,  6  N.  II.  430,  25  Am.  Dec.  470,  on 
the  ground  that  otherwise  the  purchaser  of 
the  timber  might  keep  it  encumbering  the  land 
as  long  as  he  pleased. 

And  where  a  deed  of  land  contains  a  reserva- 
tion of  all  the  pine  trees  or  pine  timber  there- 
on standing,  and  to  stand  and  grow  thereon 
for  the  term  of  ten  years  from  a  specified  date, 
there  is  an  implied  right  to  enter  and  remove 
the  trees  at  any  time  within  such  period,  and 
it  is  also  implied  that  if,  at  the  end  of  the  ten 
years,  the  trees  and  timber  are  not  removed,  ths 
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right  referred  to  the  grantor  therein  cefluei. 
I'erkine  y.  Stockwell,  181  Mass.  629. 

And  where  one  is  authorised  by  a  contract 
to  deaden,  cat  down,  and  trail  trees  on  desig- 
nated land  for  the  space  of  one  year,  the  pur* 
chaser  has  no  right  to  the  trees  deadened  after 
the  lapse  of  the  year,  where  the  time  for  the 
work  has  not  been  extended.  Broussard  ▼. 
Verret,  43  La.  Ann.  929,  9  So.  905. 

And  where  one  conveys  by  deed  all  the  hem- 
lock bark  and  logs  on  specified  land,  with  the 
right  to  enter  thereon  at  any  and  all  times 
during  the  term  of  ten  years  to  cut  any  trees 
-and  make  necessary  roads  to  remove  the  bark 
and  logs  from  the  land  during  such  term  with- 
out being  llahle  for  trespass,  the  grantee  has 
Ao  title  or  interest  In  the  bark  or  logs  which 
remains  unappropriated  after  the  expiration  of 
the  ten-year  period,  but  his  rights  are  limited 
to  90  much  as  shall  be  taken  off  within  such 
period.  Webber  ▼.  Proctor,  89  He.  404,  86 
Atl.  631. 

And  where  the  owner  of  land  sells  all  the 
hemlock  bark  on  the  trees  standing  and  grow- 
ing thereon,  the  purchaser  agreeing  to  have  the 
bark  all  peeled,  measured,  and  settled  for  in  full 
by  a  specified  date,  and  the  contract  containing 
a  provision  giving  him  the  right  to  free  Ingress 
and  egress  to  enter  on  the  premises  at  all  times 
for  the  purposes  mentioned,  the  purchaser's 
rights  to  peel  and  carry  away  the  bark  are 
terminated  at  the  expiration  of  the  time  lim- 
ited, unless  there  has  been  a  waiver  or  ex- 
tension of  such  time,  it  being  but  reasonable 
to  limit  the  time  within  -which  the  removal 
should  take  place,  as  the  purchaser  might  oth- 
•erwlse  take  a  number  of  years  for  its  removal, 
and  thus  seriously  Interfere  with,  and  perhaps 
destroy,  the  right  to  the  enjoyment  of  the  soli. 
Kellam  v.  McKinstry,  69  N.  Y.  264,  Aifirming 
>6  nun.  381. 

And  a  grantor  of  land  who  excepts  and  re- 
serves to  himself  an  undivided  half  of  the  tlm- 
"her  with  the  right  to  enter  and  take  it  away 
before  a  specified  date  cannot  invest  himself, 
hy  reason  of  such  exception  and  reservation, 
with  the  right  to  take  any  thereafter.  Rich- 
•a.rds  V.  Tozer,  27  Mich.  401. 

And  where  a  grantor  of  land  reserves  for 
himself,  his  heirs  and  assigns,  the  right  to  cut 
and  remove  all  of  specified  kinds  of  timber  be- 
fore a  specified  date,  he  does  not  have  an  ab- 
solute rlgbt  In  the  timber  after  the  expiration 
of  the  time  limited,  so  as  to  be  able  to  main- 
tain trover  for  timber  cut  by  the  grantee  of 
the  land  after  such  period  has  elapsed.  Martin 
V.  Qllson,  37  Wis.  360. 

And  a  purchaser  of  standing  timber  to  be 
-removed  by  a  specified  date  takes  no  beneficial 
Interest  in  the  land,  but  merely  acquires  a 
right  of  entry  on  the  land  during  the  time 
:speclfled  for  its  removal  and  only  during  such 
time;  and  the  fact  that  the  purchaser  was  In 
the  military  service  Is  no  excuse  for  failure  to 
remove  the  timber  within  such  time.  Sanders 
V.  Clark,  22  Iowa,  275.  The  court  state  that 
they  would  not  say  that  a  case  might  not  arise 
Attended  with  such  equitable  grounds  of  excuse 
for  nonremoval  within  the  specified  time  that 
A  court  of  equity  would  not  afford  relief  and 
reasonably  extend  the  time  for  executing  the 
•contract, — for  instance,  if  the  nonremoval  was 
due  to  the  vendor's  unjustifiable  interference. 

And  where  a  deed  of  land  contains  a  provi- 
sion that  the  saw  timber  thereon  is  to  be  the 
property  of  the  vendor  if  he  shall  remove  the 
same  on  or  before  a  specified  date,  he  Is  en- 
titled to  80  Piuch  only  of  the  timber  as  Is  re- 
moved within  the  time  specified,  even  though 
he  Is  prevented  from  removing  It  by  an  at- 
tachment of  his  Interest  In  the  land  at  the 
Instance  of  a  third  person  and  his  inability  by 
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reason  of  his  poverty  to  obtain  ft  release  there- 
of by  bond  within  the  time  limited  for  the  re- 
moval of  the  timber,  provided  the  purchaser 
of  the  land  had  nothing  to  do  with  procuring 
the  issuance  of  the  attachment.  Monroe  v. 
Bowen,  26  Mich.  628. 

And  where  standing  trees  are  sold  in  con- 
templation of  their  Immediate  separation  from 
the  soil  by  either  the  vendor  or  vendee,  and 
the  vendor  thereafter  conveys  the  land  to  a 
third  person  with  a  reservation  of  such  trees, 
stating  to  the  purchaser  of  the  land  that  If 
the  trees  are  not  removed  by  the  purchaser  of 
them  within  a  specified  time  they  are  to  be  and 
remain  the  property  of  the  purchaser  of  the 
land,  the  purchaser  of  the  timber  cannot  en- 
force the  contract  against  the  purchaser  of  the 
land  after  the  expiration  of  such  period,  eien 
though  the  contract  for  the  sale  of  the  timber 
contains  no  limitation  as  to  time.  Lockeshan 
V.  Miller,  16  Ky.  L.  Rep.  55. 

But  Halstead  v.  Jessup.  150  Ind.  85,  49  N. 
E.  821,  holds  that  where  the  timber  on  certain 
land  is  sold  with  a  provision  that  the  purchaser 
Is  to  have  four  years  to  take  it  off,  his  right 
to  the  timber  Is  not  lost  by  the  failure  to  re- 
move It  within  the  time  specified,  but  he  may 
subsequently  enter  and  remove  the  same,  al- 
though any  damage  accruing  from  the  failure 
to  remove  it  within  such  period  may  be  re- 
covered against  him. 

And  where  standing  timber  Is  excepted  and 
reserved  from  a  deed  of  land,  with  a  provision 
that  the  purchaser  will  give  two  years  frpm  the 
date  of  the  deed  to  the  vendor  for  ''removal*' 
of  the  same,  the  exception  Is  unconditional,  and 
the  grantor  does  not  lose  his  title  to  the  tlml>er 
by  falling  to  remove  it  within  the  time  desig- 
nated. Irons  V.  Webb,  41  N.  J.  L.  203,  32  Am. 
Rep.  103.  In  this  case  the  timber  had  all  been 
cut  before  the  expiration  of  the  two  years* 
limit,  but  some  yet  remained  on  the  land,  and 
the  court  expressly  stated  that  he  laid  no  stress 
on  the  fact  that  the  timber  was  actually  cut 
down  before  the  expiration  of  the  time  limited 
for  Its  removal,  as,  if  the  exception  was  un- 
conditional, it  kept  the  title  to  the  timber  In 
the  grantor  of  the  land  by  its  own  efficacy ;  and 
If  the  contrary  were  true,  and  the  property 
in  the  timber  was  not  to  remain  In  the  grantor 
unless  the  trees  were  removed  within  the  time 
designated,  the  mere  felling  of  the  trees  would 
not  satisfy  the  requirement  of  such  condition. 

And  Stukeley  v.  Butler,  Hobart,  168,  F. 
Moore,  880,  holds  that  where  one  grants  all 
his  trees  to  be  taken  within  five  years,  the 
grantee  cannot  take  any  after  the  expiration 
of  such  period,  as  it  is  In  the  nature  of  a  con- 
dition annexed  to  the  grant;  but  If  the  grant 
is  of  the  trees  with  covenants,  either  upon  the 
part  of  the  grantor  or  grantee,  that  they  shall 
be  taken  away  in  five  years,  the  grantee  may 
take  them  after  the  five  years,  and  the  grantor 
must  pursue  his  remedy  by  action  of  covenant. 

And  Green  v.  Bennett,  23  Mich.  464,  holds 
that  under  a  contract  for  the  sale  of  all  the 
wood  and  timber  on  specified  land  to  be  re- 
moved within  a  designated  time,  the  wood  and 
timber  remain  the  property  of  the  purchaser, 
though  not  removed  within  the  time  fixed.  If 
the  contract  is  construed  as  making  an  abso- 
lute sale  of  the  same;  and  the  taking  and  re- 
moval of  the  wood  by  the  vendor  constitutes 
a  wrongful  conversion  for  which  the  purchaser 
has  a  right  of  action,  although  he  would  be  lia- 
ble for  a  breach  of  the  covenant  to  remove  with- 
in the  time  agreed  on ;  and  if  the  sale  Is  con- 
ditional, and  the  provision  for  removal  within 
the  specified  time  Is  in  the  nature  of  a  condi- 
tion, the  purchaser  would,  if  ihe  vendor  should 
insist  on  the  condition,  lose  all  right  to  the 
wood  and  timber  not  removed  within  the  time 
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•peclfled,  and  tbe  Tendor  would  bave  the  rigbt 
to  inalat  on  ihe  breach  of  I  be  condition  and  bold 
the  wood  not  thus  removed :  but  he  waives  such 
condition  by  claiming  and  receiving  from  tbe 
purchaser  tbe  damages  for  the  failure  to  re- 
move the  same  within  the  time  designated. 

la  King  v.  Merrlman,  38  Minn.  47.  35  N.  W. 
670,  however,  the  court  states  that  the  sujfges- 
tion  of  counsel,  supported  perhaps  by  one  or 
two  cases,  that  a  grant  of  the  right,  privilege, 
and  permission  to  enter  and  cut  during  two 
specitled  lugging  seasons  all  the  pine  timber  fit 
for  saw  logs  growing  on  specified  land  was  sn 
executed  sale  of  ail  the  timber  standing  on  the 
land,  but  with  a  limited  license  to  enter  and 
cut  after  the  expiration  of  the  license,  although 
he  might  be  guilty  of  a  trespass  on  the  land; 
and  that  the  vendor  could  not  recover  the  value 
of  the  timber  because  it  was  the  property  of 
the  purchaser, — would  seem  to  involve  a  legal 
solecism,  as  it  would  be  an  anomaly  In  the  law 
that  one  man  sbuuld  own  standing  timber  on 
the  land  of  another  with  no  right  of  entry  to 
cut  and  take  it  away,  and  that  If  the  I  imita- 
tion of  the  rigbt  of  entry  is  of  any  effect  at 
all  It  must  operate  as  a  limitation  on  the  grant 
liself. 

8.  Cimsiruetion  of  contract  as  to  time  of  rt- 

mocaL 

A  lease  of  "all  the  pine  timber"  on  certain 
land  "for  the  full  term  of  three  years  from 
the  time  l>oxe8  are  cot  ...  to  be  used  and 
worked  and  operated  for  the  purpose  of  manu- 
facturing spirits  of  turpentine"  dues  not  nec- 
essarily mean  that  the  lease  will  expire  frum 
the  time  the  Hrsc  boxes  are  cut,  nor  that  the 
lessee  shall  baTe  three  years  as  to  each  portion 
of  the  timber  from  the  time  of  boxing  that  por- 
tion, but  the  contract  cannot  be  correctly  con- 


no  interest  In  any  lumber  on  any  lot  remain- 
ing uncut  at  tbe  end  of  ten  years  from  the 
time  he  begins  cutting  on  the  first  lot,  where 
the  lots  are  all  in  one  body,  and  the  deed  dues 
not  indicate  any  Intention  of  a  separate  lease 
of  each  lot,  or  to  limit  the  time  of  occupancy 
of  any  particular  lot  to  ten  years  from  the 
date  the  grantee  begins  cutting  the  timber  on 
such  lot.  Baxter  ▼.  Mattox,  100  Ga.  344,  32 
S.  E.  04. 

And  where  a  printed  timber  lease  made  August 
4,  18110,  authorized  the  lessee  to  "commence  box- 
ing, working,  or  otherwise  using  the  said  tim- 
ber for  turpentine  purposes"  at  any  time  ha 
m'gbt  desire,  and  provided  that  he  should  have 
the  right  to  continue  to  box,  work,  or  otherwise 
use  each  portion  of  such  timber  for  the  full 
term  of  two  years,  the  lease  to  continue  until 
all  the  timber  and  every  portion  has  been 
boxed,  worked,  or  otherwise  used  for  the  full 
term  of  two  years;  but  contained  a  further  pr(v 
>islon,  written  therein,  that  the  lease  should 
"end  after  the  year  1803,"  without  which  pro- 
vision the  lessor  refused  to  execute  it, — the 
lessee  has  no  right  to  use  the  timber  for  any 
purpose  after  tbe  expiration  of  the  year  1803. 
Surles  V.  Millkin,  07  (2a.  485,  25  S.  U.  322. 

A  contract  for  sale  of  standing  timber  on 
specified  land  by  which  the  purchaser  Is  allowed 
five  years  to  cut  and  remove  the  same,  such  term 
to  commence  from  the  time  he  "begins  to  manu- 
facture said  timber  in  wood  or  lumber"  mny 
be  treated  as  a  lease  for  a  term  of  years,  and 
Is  void  for  uncertainty  as  to  the  time  when  it 
win  commence.  Ciay  Mfg.  Co.  ▼.  ilobbs,  128 
N.  C.  40,  38  S.  E.  26. 

Under  an  agreement  granting  a  specified 
company  permission  to  cut  and  remove  at  auy 
time  previous  to  a  specified  date,  "with  priv- 
ilege of  another  year  if  needed  to  remove  tim- 
ber," all   or  any   part  of   the  pine  timber  on 


•trued  without  aid  of  extrinsic  evidence;  and    specified  land,  with  a  provision  that  the  pur 


where  the  lessor  asserts  that  tbe  lease  ha 
expired  be  has  the  burden  of  proving  such 
fact.  Carmlchael  ▼.  Drown,  07  Ga.  486,  25 
8.  E.  357. 

But  where  an  owner  of  land  by  a  written 
Instrument  conveys  to  another  all  of  the  tim- 
ber and  growing  trees  suitable  for  mill  purposes. 
or  for  being  manufactured  into  lumber,  upon 
all  or  any  of  specified  lots  or  parcels  of  laud, 
which  are  described  as  "round  timber"  on  speci- 
fied lots  and  "boxed  timber"  on  other  specified 
lots,  the  purchaser  to  have  the  exclusive  right 
to  box  tbe  round  timber  aud  work  the  same  fur 
turpentine  purposes,  with  a  stipulation  that 
the  lease  terminates  and  reverts  back  to  tbe 
owners  of  the  land  In  "five  years  frum  the  time 
the  timber  Is  commenced  to  be  cut  under  this 
lesne,"  the  period  of  limitation,  both  as  to  cut- 
ting trees  and  working  them  for  turpentine  pur- 
poses, will  be  computed  as  to  all  the  laud  em- 
braced therein  from  the  time  the  lessee  begins 
cutting  tbe  timber  upon  any  one  of  tbe  lots, 
although  the  lots  do  not  together  form  one  body 
of  land,  but  some  of  them  are  situated  In  one 
portion  of  the  county  and  some  In  another, 
where  there  is  nothing  in  the  conveyance  to 
indicate  an  Intention  of  tbe  parties  that  It 
shall  be  treated  as  a  separate  lease  of  each 
lot,  or  to  Ox  the  duration  of  the  lease  as  to 
each  lot  at  five,  years  from  the  time  the  lessee 
begins  cutting'  timber  thereon.  Perkins  v. 
I'eierson,  110  Ga.  24,  35  S.  E.  310. 

And  where  a  grantor  conveys  by  deed  "all 
of  the  timber,  wood,  logs,  and  growing  trees 
suitable  for  sawmill  purposes  and  be'ng  manu- 
factured Into  lumber,  now  upon  or  that  may 
hereafter  grow  upim  all  or  any  of"  specified 
lots,  and  a  subsequent  clause  states  that  this 
lease  Is  to  "expire  ten  years"  from  the  time  tbe 
purchftsor  bi-g'ns  cutting  sn'd  Umber,  the  two 
clauses  are  not  repugnant,  and  the  grantee  ban 
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chaser  shall  have  no  claim  or  ownership  In 
auy  of  the  timber  that  shall  not  be  removed 
frum  the  land  previous  to  such  date,  but  that 
all  such  timber  remaining  thereon  at  sueb  date 
shall  be  the  property  of  tbe  owner  of  the  land, 
the  purchaser  has  a  year  from  the  date  speci- 
fied to  cut  and  remove  any  portion  of  the  tim- 
ber which  could  not  be  conveniently  lumltered 
before  the  date  specified  In  the  contract. 
(»conto  Co.  ▼.  Lundqulst,  110  Mich.  204,  77  N. 
W.  050. 

A  contract  by  which  one  party  agrees  to  pur- 
chase, and  the  other  agrees  to  sell,  the  timber 
on  certain  land,  the  purchaser  agreeing  to 
commence  at  once  on  the  Job  of  cutting  and 
removing  and  to  prosecute  It  with  vigor  so  as 
to  get  In  all  the  timber  "during  ilie  cuming 
winter,"  with  a  further  provision  that  if  the 
winter  was  such  ihnt  all  the  saw  logs  could 
not  be  gotten  In  before  the  snow  went  off  the 
purchaser  sbuuld  have  the  right  to  cut  and 
remove  the  balance  during  the  following  win- 
ter, passes  the  title  to  the  timber  to  tbe  pur- 
chaser immedinrely  upon  the  execution  of  the 
contract,  but  limits  tbe  time  for  cutting  and 
removing  it  to  the  two  winters  following  Its 
execution.     1'*  *  *^'  Icox    Lumber     Co.     CO 

Mich.  203,  2U   N.  W.  488. 

An  exceptiuu  ...  .  .-d  of  land  of  the  "pine 
timber  suitable  fur  mill  timber,  which  1  here- 
by reserve  while  I  buld  tbe  mill,  or  my  chil- 
dren," constitutes  a  reservation  which  con- 
tinues at  the  longest  only  for  tbe  life  of  the 
grantor.  Bond  v.  Casble  &  C.  B.  &  Lumber 
Co.  127  N.  C.  125,  37  S.  B.  63. 

4.  What  conatitute^  a  removal. 


The  manufacture  of  the  trees  Into  different 
kinds  of  timber  la  a  sufficient  removal  from  tht 
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premises,  although  snch  timber  Is  still  on  the 
premises. 

Thus,  the  severance  of  timber  from  the  soil 
and  Its  manufacture  Into  logs  is  a  removal  of 
Che  timber,  ulihough  It  stlil  remains  lyln^  upon 
the  land,  so  as  to  prevent  a  forfeiture  under 
a  contract  for  its  purchase  requiring  the  pur- 
chasers to  "remove"  the  timber  within  two 
jears.  Macomber  ▼.  Detroit,  L.  ft  N.  R.  Co. 
108  Mich.  491,  32  L.  It.  A.  102,  66  N.  W.  876. 

And  where  the  owner  of  land  agrees  that 
another  may  enter  thereon  and  cut  all  of  speci- 
fied kinds  uf  timt)er  and  remove  the  same  within 
twelve  months,  for  which  he  is  to  pay  a  speci- 
fied amuuut,  with  a  further  agreement  that  all 
of  such  timber  not  removed  within  twelve 
monthift,  ''whether  cut  or  standing,"  Is  to  be 
the  property  of  the  grantor,  only  timber  In  its 
natural  siate,  whether  standing  or  cut  and 
lying  on  the  ground,  will  be  forfeited  to  the 
grantor  If  remaining  at  the  end  of  the  twelve 
months :  but  timber  which  has  been  manufac- 
tured iuto  railroad  ties  will  not  be  forfeited, 
and  the  owners  of  the  ties  will  be  entitled  to 
a  reasonable  time  within  which  to  remove  the 
same.     Hubbard  v.  Burton,  76  Bio.  65. 

And  where  a  conveyance  of  standing  timber 
contains  an  express  agreement  that  It  shall  be 
removed  from  the  premises  within  a  specified 
time  the  purchaser  has  no  right  to  any  of  the 
trees  aud  timber  which  are  not  removed  within 
the  time  specified :  but  where  the  trees  have 
been  cut  and  manufactured  into  stave  bolts 
there  is  In  effect  a  removal  of  them  from  the 
premises,  although  they  are  still  thereon,  and 
the  purchaser  has  an  implied  license  after  the 
expiration  of  such  period  to  go  on  the  premises 
and  take  therefrom  the  stave  bolts  so  manu- 
facturod.  Oolden  v.  Glock,  67  Wis.  118,  46 
Am.  Kep.  82,  16  N.  W.  12. 

And  where  a  contract  for  the  purchase  of 
standing  timber  provides  that  It  shall  be  cut 
and  removed  from  the  premises  before  a  speci- 
fied date,  timber  which  has  been  cut  down  and 
sawed  into  logs  or  marked  off  Into  log  lengths 
before  the  expiration  of  the  period  limited  be- 
longs to  the  purchaser,  although  it  has  not 
yet  been  removed  from  the  land,  and  he  has 
a  right  to  remove  it  therefrom  within  a  rea- 
sonable time  thereafter.  Hicks  v.  Smith,  77 
Wis.  146,  46  N.  W.  133. 

6.  Necessity  of  removing  aa  well  as  cutting. 

Ic  would  seem  that  by  the  weight  of  author- 
ity the  mere  cutting  of  timber  within  the  time 
specified  for  its  removal  does  not  prevent  the 
title  thereto  from  reverting  back  to  the  owner 
of  the  land. 

Thus,  a  purchaser  of  all  the  oak  and  pine  tim- 
ber of  specified  size  on  certain  land,  with  the 
right  to  enter  thereon  for  the  purpose  of  "cut- 
ting and  taking  and  carrying  away"  such  timber 
for  the  term  of  ten  years,  has  no  title  to  any 
timber  remaining  on  the  land  at  the  expiration 
of  the  ten  years,  although  he  cut  the  same 
duHng  the  term,  as  every  entry  on  the  land 
after  the  expiration  of  such  time  for  the  pur- 
pose of  taking  the  timber  away  was  without  the 
license  of  the  deed.  Bolsaubln  v.  Reed,  2 
Keyes.  323,  1  Abb.  App.  Dec.   161. 

And  where  standing  timber  Is  sold  under 
an  agreement  stating  that  It  Is  situated  on  the 
easterly  side  of  a  specified  lot,  and  the  pur- 
chaser Is  to  cut  and  draw  the  same  "In  and 
by"  a  sp^ified  time,  and  to  have  a  right  of 
way  through  the  vendor's  land  for  the  purpose, 
and  to  make  a  road  thereon,  the  title  to  logs 
cut  and  drawn  from  the  timber  land  and  piled 
on  a  part  of  such  lot  used  for  pasture  and  left 
there  until  after  the  expiration  of  the  time  lim- 
ited Is  In  the  vendor,  Instead  of  the  purchaser, 
ffs  the  former  cannot,  be  supposed  to  have  In- 
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[  tended  to  give  the  latter  the  right  for  an  Indefi- 
nite and  unlimited  period  to  go  on  her  lot  and 
consnruct  a  road  to  draw  off  the  timber,  and 
la  the  meantime  have  it  encumber  the  land. 
Strong  V.  Iilddy,  40  Vt  647. 

Aud  where  a  contract  for  the  sale  of  land  ex- 
cepts and  reserves  to  the  grantor  all  of  speci- 
fied kinds  of  timber  thereon  with  the  right  to 
go  upon  the  land  and  remove  the  same,  with 
an  agreement  that  he  shall  have  four  years 
In  which  to  cut  and  remove  the  timber  reserved, 
at  the  end  of  which  time  a  mill  thereon  shall 
cease  to  be  operated :  and  that  such  grantor 
should  always  have  the  right  to  enjoy  the  use 
of  the  mill  yard  and  piling  ground  so  long  as 
he  should  use  the  mill  for  sawmill  purposes, 
only  such  timber  as  was  cut  and  removed  from 
the  Iaii«i  7^*hln  the  four  years  was  reserved  to 
the  grantor,  oi  Kt  least  only  such  as  had  been 
removed  from  other  places  than  the  mill  yard 
and  piling  ground.  Inderlled  t.  Whaley,  65 
Uun,  407,  20  N.  Y.  Supp.  183. 

And  where  a  contract  for  the  sale  of  all  the 
white  pine  and  Norway  timber  standing,  lying, 
or  being  upon  specified  land  provides  that  tb^ 
title  shall  remain  In  the  vendor  until  pay- 
ment of  the  purchase  price  In  full,  and  gives 
the  purchaser  five  years  in  which  to  cut  and 
remove  the  timber,  and  provides  that  whatever 
of  said  timber  shall  "remain"  on  the  land  after 
the  limit  of  such  five  years  shall  "revert  and 
become  the  property"  of  the  vendor,  all  timber 
remaining  on  ihc  land  at  the  expiration  of  the 
five-year  period,  although  cut  and  skidded  be- 
fore that  date,  reverts  to  the  vendor.  Gamble 
V.  Gates.  92  Mich.  610.  62  N.  W.  041. 

And  In  Irons  v.  Webb,  41  N.  J.  L.  203,  32 
Am.  Rep.  103,  the  court  said  that  If  the  prop- 
erty In  the  timber  was  not  to  remain  In  the 
grantor  of  land  under  an  exception  in  the  deed 
unless  the  trees  were  removed  within  the  time 
given  by  the  purchaser  for  their  "removal,"  the 
mere  felling  of  the  trees  within  that  time  would 
not  satisfy  the  requirement. 

And  In  King  v.  Merrlman.  38  Minn.  47,  36  N. 
W.  670,  the  court  says  that  it  has  been  held 
In  a  few  cases  that  If  timber  Is  cut  within  the 
time  limited  In  the  contract  for  Its  sale  the 
property  Is  in  the  vendee,  although  not  removed 
within  the  limitation  of  the  contract:  but  that 
such  doctrine  would  seem  to  be  based  on  the 
supposed  hardships  of  such  a  case*  rather  than 
upon  strict  logic. 

But  Plumer  v.  Prescott,  48  N.  H.  277,  holds 
that  where  all  the  wood  and  timber  on  certain 
land  Is  sold,  with  the  right  to  remove  the  same 
until  a  specified  date,  at  which  time  the  timber 
has  ail  been  cut,  part  of  It  being  left  on  the 
land,  the  owner  of  the  land  cannot.  In  an  ac- 
tion of  trespass  against  the  purchaser  of  the 
timber  for  entering  subsequent  to  such  date  and 
removing  the  timber,  recover  its  value,  as.  If 
the  sale  was  limited  to  the  trees  that  were  cut 
by  the  specified  date,  the  purchaser  acquired 
the  title  in  the  timber  cut,  which  was  not  for- 
feited by  the  failure  to  remove  it  within  the 
specified  time. 

The  question  as  to  the  title  to  timber  which 
has  been  cut  under  a  parol  license  before  the 
revocation  of  the  license  is  quite  closely  related 
to  this  subject,  but  does  not  come  within  the 
scope  of  this  note. 

6.  Extension  of  time  to  remove. 

Where  one  who  has  sold  the  standing  timber 
on  certain  lands  to  be  removed  within  three 
years  subsequently  conveys  the  land,  reserving 
such  timber  absolutely,  such  reservation  will 
not  be  held  to  have  been  solely  for  the  purpose 
of  protecting  the  grantor's  contract  so  as  to 
prevent  hira  from  extending  the  time  for  the 
removal  of  the  timber,  although  he  cannot  ex* 


1900. 


IrloRXK  Y.   StILLWKLIm 


681 


tend  rach  time  Indefinitely  to  the  prejudice  of 
the  grantee  of  the  land,  who  desires  to  put 
the  land  to  use,  and  has  notified  the  owner  of 
the  timber  to  remove  It.  Haskell  t.  Ayres,  35 
Allch.  fell. 

But  Pease  ▼.  Gfbson,  6  Me.  84,  holds  that 
ft  provision  in  a  deed  of  land  executed  after  the 
expiration  of  the  time  given  on  a  sale  of  the 
t*mber  for  the  removal  of  the  same,  reserving 
all  the  privileges  for  the  timber  to  the  pur- 
chaser thereof,  neither  gave  any  new  effect  to 
the  contract  for  the  sale  of  the  timber,  nor  any 
new  license  to  the  purchaser  of  the  same  to 
enter  and  remove  it. 

And  where  the  owner  of  land  has  conveyed 
all  the  trees  and  timber  thereon  with  a  proviso 
that  the  same  shall  be  removed  by  a  specified 
date,  a  reservation  in  a  Bubsequent  deed  of  the 
land  of  such  timber,  with  the  right  to  the  pur- 
chaser thereof  to  take  off  the  same  until  a  speci- 
fied date  subsequent  to  that  fixed  In  the  pur- 
chase of  the  timber,  does  not  have  the  effect  to 
extend  the  purchaser's  time  to  remove  the  tim- 
ber, as  the  reservation  is  void  because  made  in 
favor  of  a  stranger  to  the  deed.  Strasson  t. 
Montgomery,  82  Wis.  52. 

Where  a  deed  of  land  reserves  all  the  pine 
trees  and  timber  standing  and  to  stand  and 
grow  thereon  for  ten  years  and  longer  by  pay- 
ing to  the  grantee  a  spc.lfled  sum  per  year  after 
the  expiration  of  the  ten-year  period,  the 
srantor  must  elect  to  extend  the  period  by  pay- 
ing the  annual  amount  agreed  upon  within  a 
year  after  the  expiration  of  the  ten-year  period, 
or  all  his  rights  so  reserved  will  cease.  Per- 
kins V.  Stockwell,  181  Mass.  529. 

The  time  fixed  by  a  contract  for  the  purchase 
^  hemlock  bark  on  standing  trees  for  Its  re- 
moval '*nA  payment  In  full  Is  not  extended  by 
a  statement  by  the  owner  of  the  land  that  he 
will  not  require  any  further  payments  until  the 
bark  is  peeled  and  measured  according  to  con- 
tract. Kellam  v.  McKinstry,  69  N.  Y.  264,  Af- 
firming 6  Hun,  881. 

In  Sanders  v.  Clark,  22  Iowa,  275.  the  court, 
while  holding  that  the  fact  that  the  purchaser 
of  the  timber  wns  in  the  military  service  was  no 
excuse  for  fsllure  to  remove  the  timber  within 
the  time  specified  by  the  contract,  stated  that 
they  would  not  say  that  a  case  might  not  arise 
attended  with  such  equitable  grounds  of  ex- 
cuse for  nonremoval  within  such  time  that  a 
court  of  equity  would  not  reasonably  extend 
the  time  for  executing  the  contract, — for  In- 
stance. If  the  nonremoval  were  due  to  the 
vendor's  unjustifiable  interference. 

Ewienaion  of  time  by  parol. 

Where  there  has  been  a  valid  conveyance  of 
standing  timber  by  a  proper  written  Instru- 
ment, to  be  removed  within  a  specified  time, 
the  time  for  removal  may,  according  to  the 
weight  of  authority,  be  extended  by  parol. 

Thus,  where  the  seller  of  standing  timber 
by  a  written  conveyance  stipulating  that  It 
•hall  be  removed  by  a  specified  time  orally  or 
in  writing  extends  the  time  for  its  removal, 
the  purcbnser  Is  not  liable  for  a  trespass  In 
entering  and  removing  It  during  such  extended 
time.  Morgan  v.  Perkins,  94  Oa.  353,  21  8. 
K.  574. 

And  where  a  vendor  of  timber  to  be  removed 
within  three  years  subsequently  sells  the  land, 
expressly  reserving  the  timber,  and  extends  In- 
definitely to  the  purchaser  of  the  timber  the 
time  for  taking  it  off,  such'  extension  of  time. 
although  not  In  writing,  is  good  as  a  license 
■o  far  as  it  is  acted  upop.  Haskell  v.  Ayres, 
85  M'ch.  89. 

And  where  th3  owner  of  land  by  a  writing 
vndcr  seal  sells  all  the  standing  timber  of  a 
specified  size  standing  or  being  on  such  land, 
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granting  to  the  purchaser  the  undisputed  right 
for  two  years  to  enter  on  the  premises  and  re- 
move the  timt>er  the  same  as  if  he  was  the 
owner  of  the  land  in  fee,  there  Is  an  absolute 
sale  of  the  timber  described,  subject  only  to 
the  condition  as  to  removal,  which  at  most 
would  only  operate  by  way  of  forfeiture,  and 
a  parol  agreement  before  the  expiration  of  the 
two  years  provided  for,  to  extend  the  time  for 
removal  of  such  timber,  is  more  than  a  revoca- 
ble license,  and  prevents  the  enforcement  of  the 
forfeiture  so  long  as  it  lasts,  and  during  such 
extended  time  the  vendor  cannot  prevent  the 
purchaser  from  entering  the  land  and  removing 
the  timber.  Williams  v.  Flood,  63  Mich.  487, 
30  N.  W.  93. 

And  where  the  purchaser  of  timber  sold  on 
the  express  condition  that  it  was  to  be  cut 
and  removed  by  a  specified  date,  and  that  any 
timber  not  removed  by  such  date  should  revert 
to  and  become  the  property  of  the  vendor,  is  In- 
fiuenced  by  a  parol  extension  of  time  not  to 
make  the  effort  necessary  to  remove  the  timber 
within  the  time  fixed  by  the  conveyance,  the 
vendor  Is  estopped  from  taking  advantage  of 
the  failure  to  remove  the  same,  even  if  the 
paiol  agreement  for  extension  was  invalid. 
Grange  v.  l*almer,  56  Hun,  481,  10  N.  T.  Supp. 
201.  In  this  case  the  court  said  that  the 
doctrine  that  a  specialty  cannot  be  varied  be- 
fore breach,  by  parol  executory  contract,  al- 
though of  almost  universal  application,  seems 
to  be  subject  to  the  exception  that  the  time 
fixed  for  the  removal  of  standing  timber  under 
a  conveyance  thereof  might  be  enlarged  by 
parol,  where,  by  the  terms  of  such  parol  en- 
largement, the  purchaser  of  the  timber  had  been 
induced  to  forego  a  strict  performance  because 
of  such  parol  extension. 

But  Clark  v.  Guest,  54  Ohio  St.  298,  43  N. 
E.  862,  holds  that  where  a  purchaser  of  land 
gives  back  a  written  Instrument,  stating  that 
he  has  agreed  that  the  vendor  shall  have  all 
the  saw  timber  suitable  for  lumber  to  be  cut  and 
taken  off  by  a  specified  date,  the  title  to  the 
trees  remains  in  the  owner  of  the  land  until 
they  are  cut  and  converted  into  personalty,  and 
a  verbal  extension  of  the  time  therefor  is  with- 
in the  statute  of  frauds  and  void,  and  the  re- 
liance on  such  oral  extension,  and  the  conse- 
quent delay  in  cutting  the  trees.  Is  not  such 
fraud  as  will  take  the  case  out  of  the  statute. 

b.  Where  no  time  epecifled  in  contraoU 

1.  In  general. 

Where  the  conveyance  contains  no  provision 
as  to  exercising  the  right  of  removal  the  pur- 
chaser will  be  allowed  a  reasonable  time  to 
remove  the  timber,  and  according  to  the  weight 
of  authority  he  will  be  held  to  have  lost  all 
right  In  the  timber  on  his  failure  to  remove  it 
within  such  time.  Some  cases  hold,  however, 
that,  although  the  right  to  enter  and  remove 
the  timber  Is  lost  by  falling  to  remove  It  within 
a  reasonable  time,  the  title  to  It  remains  in  the 
purchaser :  and  some  cases  hold  that  the  pur- 
chaser has  a  right  to  the  timber  forever,  al- 
though it  Is  generally  considered  that  In  such 
case  the  Intent  to  convey  such  right  must  clear- 
ly appear  from  the  Instrument. 

Thus,  where  there  Is  a  parol  sale  of  trees 
without  any  time  being  fixed  for  their  removal* 
the  right  to  enter  and  take  them  In  a  reason- 
Mble  time  Is  an  Incident  of  the  sale.  Howe  v. 
Batchelder.  49  N.  H.  204. 

And  where  a  conveyance  of  standing  tim- 
ber contains  no  limitation  as  to  the  time  for 
cutting  and  removing  the  same  the  purchaser 
has  a  right  of  entry  for  an  indefinite  or  rea- 
sonable time  for  the  removal  of  all  the  timber. 
Warren  v.  Leland,  2  Barb.  613. 


583 


Georgia  Boprexb  Court. 


JUNB» 


And  in  Matbewt  t.  Mnlyeyt  88  Minn.  842, 
S7  N.  W.  794,  the  court  says  that  If  ooth.ng 
bad  been  said  In  a  contract  for  tbe  sale  of 
all  tbe  pine  timber  on  certain  land  as  to  tbe 
time  in  wbleb  it  sbould  be  cut,  tbere  would 
bave  passed  by  impllcatloo  a  rigbt  to  enter  on 
the  land  and  cut  and  remove  it,  certainly  for 
a  reasonable  time. 

The  rlgbt  of  remoyal  of  timber,  where  a 
reservation  thereof  In  a  deed  of  land  contains 
no  provision  as  to  tbe  time  therefor,  must  be 
exercised  within  a  reasonable  time.  Heflln  t. 
Bingbam.  5U  Ala.  500,  28  Am.  Rep.  776. 

And  a  parol  agreement  by  tbe  owner  of  land 
that  another  person  may  cut  and  carry  away 
wood  therefrom  without  any  limitation  as  to 
time  must.  If  available  at  all,  be  acted  upon 
within  a  reasonable  time.  Gllmore  v.  Wilbur, 
12  Pick.  120.  22  Am.  Dec.  410. 

And  a  grantor  of  land  who  reserves  for  hfs 
own  use  all  \he  wood,  timber,  and  trees  **now 
standing  and  being  on"  a  specified  part  of  the 
land,  with  the  right  to  enter  at  any  and  all 
times  to  cut  and  remove  the  timber,  with  the 
oral  privilege  of  crossing  the  land  for  the  pur- 
pose, must  exercise  his  right  to  cut  and  remove 
tbe  timber  within  a  reasonable  time.  Hill  T. 
Uill,  113  Mass.  103,  18  Am.  Rep.  455. 

And  in  Mill  v.  Cutting.  113  Mass.  107,  the 
court  reached  the  same  conclusion. 

And  where  one  purchases  all  the  timber  on 
certain  land  suitable  for  rafting  and  sawing  be 
may  be  compelled  to  take  off  the  timber  in  a 
reasonable  time  to  be  determined  by  the  Jury, 
as  otherwise  the  grantee  might  claim  to  enter 
upon  tbe  land  for  an  indefinite  period  of  time, 
and  by  refusing  to  remove  the  timber  entirely 
defeat  tbe  culture  and  improvement  of  the 
soil.     Doults  V.  Mitchell,  15  Pa.  371. 

And  a  vendor  of  land  who  has  reserved  all 
tbe  pine  and  hemlock  timber  growing  thereon 
without  any  limitation  as  to  the  time  for  cut- 
ting and  removing  it  may  be  compelled  to  take 
it  off  after  a  reasonable  time  under  all  tbe  clr- 
cumstances  or  he  will  be  presumed  to  have  re- 
linquished all  right  thereto.  Andrews  v.  Wade 
(Pa.)  4  Cent.  Rep.  689,  6  Atl.  48. 

And  under  a  deed  of  all  the  timber  on  cer- 
tain land  that  Is  suitable  for  rafting  and  saw- 
ing, of  every  description,  the  grant  is  deter^ 
mlnabie  in  its  nature,  and  tbe  right  to  cut  tim- 
ber does  not  exist  forever  at  the  pleasure  of 
the  grantee  and  bis  assigns;  and  if,  from  the 
destruction  of  :he  trees  or  refusal  to  exercise 
the  right  after  reasonable  notice,  such  right  is 
determined,  the  privilege  of  entry  Is  also  gone, 
and  the  owner  of  the  land  may  sue  for  breach 
of  the  close,  although  he  cannot  recover  as 
damages  the  value  of  the  trees,  as  the  title  to 
them  is  not  In  him.  Boults  v.  Blitcheil,  15  Pa. 
371. 

Ad<?  where  standing  timber  Is  conveyed  with 
an  agreement  by  the  vendor  to  deliver  it  by 
a  specified  date,  and  providing  that  if  he  fails 
to  do  80  the  purchaser  mny  enter  and  take  the 
timber,  nothing  being  said  as  to  the  time  for 
such  removal,  tbe  latter  has  a  reasonable  time, 
after  the  vendor's  failure  to  deliver,  to  enter 
and  take  it.  the  length  of  which  time  Is  for 
the  jury :  and  if  the  purchaser  enters  after 
such  reasonable  time  he  Is  liable  for  the  entry, 
but  not  for  the  value  of  the  trees  removed, 
l^loit  V.  Slratton  Mills,  54  N.  H.  109,  20  Am. 
Sep.  110. 

And  In  McRab  v.  Sttlt.wvll  the  owner  of 
rfRveral  lots  of  land  executed  a  deed  purporting 
to  convey  "all  the  pine  timber  suitable  for  saw- 
jniil  purposes'*  thereon,  such  paper  also  ac- 
knowledging the  receipt  of  a  specified  sum  and 
reciting  that  the  balance  left  unpaid  on  each 
lot  should  be  pad  as  each  lot  was  entered.  It 
also  purported  to  convey  to  tbe  grantees,  their 
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heirs  and  assigns.  th«  tnW  right  of  way  for 
railroads,  tram-roads,  and  wagon  roads  In  and 
through  such  lands  for  tbe  purposes  stated, 
such  right  of  way  to  continue  as  long  as  the 
mill  operations  may  require.  The  court  held 
that  only  tbe  timber  suitable  for  sawmill  pur- 
poses at  tbe  date  of  the  instrument  passed  to 
the  grantees,  and  that  it  was  incumbent  on 
them  to  cut  and  remove  tbe  same  wiihin  a  rea- 
sonable time,  and  that,  in  case  they  failed  to 
do  bo,  the  estate  in  the  timber  determined  and 
came  to  an  end.  and  the  timber  again  became 
tbe  property  of  the  grantor.  The  court  in  this 
case  criticised  Boults  v.  Mitchell,  15  Pa.  371, 
supra,  and  Uoit  v.  Stratton  Mills.  54  N.  II. 
109,  20  Am.  Rep.  119,  supra,  which  held  that, 
alibougb  tbe  right  to  enter  and  remove  tbs 
timber  existed  uuder  the  contract  for  only  a 
reasonable  time,  and  an  entry  after  the  lapse 
of  such  time  was  unlawful,  tbe  timber  itself 
still  belonged  to  the  grantee,  and  its  value  must 
be  considered  in  estimating  tbe  damages  for 
the  trespass  In  entering  to  remove  it. 

And  a  deed  of  ail  the  pine  timber  suitable 
for  sawmill  purposes  on  specified  land,  with  the 
right  to  enter  thereon  for  the  purpose  of  boxing 
the  timber  for  turpentine  purposes,  and  of 
cutting,  manufacturing,  and  hauling  away  such 
timber  and  turpentine  at  any  time  in  reasin, 
and  the  exclusive  right  and  privilege  of  hav- 
ing sites  for  sawmills  and  turpentine  stills,  with 
the  right  to  build  and  operate  roads,  tram- 
roads,  and  railroads  to  haul  the  timber,  lum- 
ber, merchandise,  and  all  other  freight  so  long 
as  the  grantee,  his  heirs  and  assigns,  see  fit 
to  use  or  occupy  the  same,  with  a  warranty 
forever  to  the  grantee,  his  heirs  and  assigns, 
of  the  timber  and  turpentine  privileges  and 
all  other  rights  and  privileges  mentioned,  with- 
out specifying  any  definite  time  with'n  which 
the  grantee  Is  to  exercise  such  rights  and  priv- 
ileges,—conveys  to  the  grantee,  bis  heirs  and 
assigns,  all  the  timber  suitable  at  the  date 
of  the  instrument  for  the  purposes  indicated, 
and  it  Is  incumbent  on  him  and  his  successors 
to  cut  and  remove  such  timber  within  a  rea- 
sonable time,  and  upon  their  failure  to  do  so 
their  Interest  in  tbe  timber  ceases.  Goette  v. 
Ii«ne,  111  Ua.  400.  80  S.  B.  758. 

And  tbe  right  to  the  wood  and  trees  growing 
on  land  forever  is  not  reserved  by  a  deed  of 
land  reserving  to  the  grantor,  his  heirs  and  as- 
signs, forever,  all  the  wood  and  trees  on  a 
specified  part  of  the  land,  with  a  provision 
that  it  Is  understood  that  such  wood  Is  reserved 
to  him  and  his  heirs  forever.  Putnam  v.  Tut- 
tie,  10  Gray.  48. 

And  a  reservation  In  a  conveyance  of  land 
of  all  the  bark  upon  the  hemlock  and  rock  oak 
trees  **now  standing,  growing,  or  lying'*  on 
the  land  contemplates  a  removal  of  the  bark 
within  the  near  future,  and  does  not  give  the 
rigbt  to  grow  bark  on  such  land  for  an  Indefi- 
nite time :  but  the  rights  of  the  one  for  whom 
the  reservation  is  made  will  terminate  In  a 
reasonable  time  after  notice  by  the  owner  of 
tbe  land  to  have  the  bark  removed.  Union 
Tanning  Co.  v.  Shug,  22  Pa.  Cow  Ct.  647. 

And  the  court  in  Patterson  v.  Grahnm.  164 
Pa.  2.t4,  80  Ati.  247.  held  that  one  may  buy 
growing  timber  with  no  Intention  of  manufac- 
turing it.  and  may  hold  it  Just  as  be  might  buy 
and  hold  the  land,  if  he  so  frame  his  contract ; 
but  that,  where  the  parties  Intend  that  tbe 
timber  shall  be  severed  from  tbe  land,  and  no 
time  Is  fixed  therefor,  tbe  law  Implies  that  the 
grantee  will  remove  it  within  a  reasonable 
time. 

But  In  Gregg  t.  Blrdsall,  53  Barb.  402.  a 
vendor  of  land  excepted  and  reserved  "all  the 
pine  and  hemlock  suitable  for  sawing  and  all 
necessary    facilities   for  removing   tfas  same^" 
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and  the  court  lald  that  the  exception  and 
reeenratlon  were  absolute  In  terms  and  unlim- 
ited as  lo  the  period  for  exercising  the  act  of 
removal,  and  that  it  d.d  not  see  why  the  prop- 
erty In  the  excepted  timber  would  not  forever 
remain  iu  the  vendor  and  those  deriving  title 
through  him,  and  that  If  any  time  could  be 
nxed  by  the  act  of  the  owner  of  the  land 
within  which  such  power  of  removal  was  to  be 
exercised  it  should  be  in  the  future  on  notice 
to  exercise  such  power  of  removal  within  some 
reasonable  time,  and  that  such  rights  were  not 
terminated  by  a  notice  that  his  rights  were 
already  terminated,  and  that  he  must  remove 
no  more  timber. 

And  In  Mclntyre  T.  Barnard,  1  Sandf.  Ch. 
52,  in  which  the  owner  of  land  had  bargained 
and  sold  all  the  pine  timl)er  standing  or  being 
thereon  to  specified  persons,  their  heirs,  execu- 
tors, administrators,  and  assigns,  the  court  said 
that  if  an  habendum  clause  of  the  timber  to 
such  persons  and  their  heirs,  executors,  etc., 
"together  with  the  right  of  entering  upon  the 
land"  until  a  specified  date  to  cut  and  remove 
such  timber,  had  not  been  inserted,  a  right  of 
entry  would  have  passed  by  the  instrument 
commensurate  with  the  removal  of  the  timber. 

And  a  sale  by  deed  regularly  executed  with- 
out condition  or  limitation  of  the  **saw  tim- 
ber'* standing  on  certain  land,  no  mention  be- 
ing made  of  the  time  when  It  is  to  be  removed, 
vests  absolute  title  to  such  timber  in  the  pur- 
chaser, which  is  not  lost  or  forfeited  by  his 
failure  to  remove  it  in  a  reasonable  time  as 
against  the  vendor  or  one  to  whom  he  sold 
the  land  with  an  express  reservation  of  the 
trees.  Magnetic  Ore  Co.  y.  Marbury  Lumber 
Co.  104  Ala.  405,  27  L.  R.  A.  434,  16  So.  633. 

And  a  purchaser  of  standing  timber  does  not 
forfeit  his  right  to  the  timber  by  delay  in  re- 
moving it,  where  the  contract  does  not  require 
him  to  promptly  remove  the  same,  and  the 
vendor  has  taken  no  steps  to  compel  him  to  re- 
move it.  Davidson  ▼.  Moore,  18  Ky.  L.  Rep. 
563,  87  S.  W.  260. 

And  where  a  grantor  of  land  reserves  an 
acre  of  the  land  for  a  specified  purpose,  the 
grantee  to  have  the  timber  thereon,  the  grantee 
can  cut  the  timber  as  soon  as  the  deed  Is  de- 
livered; but  his  neglect  for  an  unreasonable 
time  to  remove  such  timber  does  not  operate 
as  a  conveyance  of  it  to  the  grantor.  Smith  v. 
Furbish,  68  N.  H.  123,  47  L.  R.  A.  226,  44  AU. 
398. 

And  where  a  deed  conveys  all  the  timber, 
wood,  logs,  and  growing  trees  suitable  for  saw- 
mill purposes  then  upon  or  that  may  thereafter 
grow  on  specified  land,  with  the  right  of  the  pur- 
chaser his  heirs  and  assigns  then  and  at  any 
and  all  times  thereafter  to  enter  into  posses- 
sion of  the  land  to  cut  and  remove  the  timber, 
the  grantee  and  his  assigns  have  the  right  to 
enter,  cut,  and  remove  the  timber  at  any  time, 
and  such  right  Is  not  confined  to  a  reasonable 
time  after  the  execution  of  the  deed.  Baxter 
V.  Mattox,  106  Ga.  344,  32  S.  E.  94.  The  court 
says  in  this  case  that  it  Is  perhaps  true,  as  a 
general  principle,  that  the  right  must  be  exer- 
cised within  a  reasonable  time  if  no  time  is 
specified  in  the  conveyance,  but  that  the  deed 
in  question  seemed  to  convey  an  absolute  title 
to  certain  timber  on  the  land  with  the  right 
to  enjoy  the  same  at  all  times  thereafter. 

And  where  a  deed  of  land  contains  a  reserva- 
tion of  "the  pine  trees  and  pine  timber  stand- 
ing and  lying"  thereon,  the  grantor  retains  the 
absolute  title  to  all  such  trees,  and  may  main- 
tain trespsss  against  a  remote  grantee  of  the 
land  for  cutting  and  carrying  away  certain  of 
such  trees  more  than  twenty  years  after  the 
execution  of  the  deed,  although  moat  of  the 
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trees  had  been  removed  by  the  grantor  dnrlng 
the  first  five  years,  and  none  had  been  cut  and 
removed  by  him  since.  Goodwin  t.  Hubbard, 
47  Me.  596. 

And  where  a  deed  of  land  expressly  reserves 
and  excepts  to  the  grantor,  nothing  being  said 
as  to  his  heirs;  ail  the  timber  growing  on  the 
land  suitable  to  be  sawed  Into  lumber  or  neces- 
sary for  sawing  purposes,  and  also  permanent 
roads  through  uncultivated  fields  for  the  pur- 
pose of  incrress  and  egress  to  and  from  the 
timber,  such  trees  are  real,  and  not  personal, 
estate,  and  the  grantor  has,  during  his  life,  an 
Interest  in  the  trees,  and  in  so  much  of  the  soil 
where  they  grow  as  Is  necessary  to  sustain 
them,  and  the  grantor's  estate  in  the  trees 
cannot  be  terminated  by  the  grantee  of  the 
land  giving  him  notice  to  remove  the  same  in 
a  reasonable  time,  so  as  to  Justify  him  in  de- 
stroying them  after  that  time.  Knotts  v.  Hy- 
drick,  12  Itlch.  L.  314. 

And  where  a  grantor  of  land  reserves  all 
the  pine  timber  of  a  specified  slse,  the  title  to 
the  trees  remains  in  him,  and  he  may  maintain 
trespass  against  a  remote  grantee  of  the  land 
who  cuts  and  removes  the  same  five  years  after 
the  execution  of  the  deed,  although  before  its 
execution  he  had  sold  all  the  trees  of  the  size 
specified,  the  purchaser  to  have  three  years  to 
"haul"  the  same,  as  at  the  end  of  that  time  all 
the  trees  uncut  continued  In  the  grantor  by 
virtue  of  the  reservation.  Howard  v.  Lincoln, 
13  Me.  122.  In  this  case  tne  claim  was  made 
that  as  no  time  for  taking  off  the  timber  re- 
served was  mentioned  in  the  deed,  the  grantor 
had  only  a  reasonable  time,  and  that  five 
years  was  a  reasonable  time,  and  all  his  rights 
bad  ceased.  The  court  did  not  discuss  this 
question  at  all,  and  even  states  in  the  decision 
that  tht  rights  acquired  by  the  defendant  were 
those  of  the  purchaser  of  the  timber,  but  it 
would  seem  from  other  parts  of  the  opinion  and 
argument  that  be  must  have  meant  those  of 
the  purchaser  of  the  land. 

Where  a  contract  for  the  sale  of  standing 
timber  does  not  expressly  fix  the  time  within 
which  it  is  to  be  cut  and  removed,  the  Inten- 
tion of  the  parties  may  be  as^rtained  from 
other  stipulations  in  the  contract  and  from 
facts  outside  the  agreement,  such  as  the  situa- 
tion of  the  parties  and  the  circumstances  sur- 
rounding them  at  the  time  the  contract  is  exe- 
cuted. Patterson  t.  Graham,  164  Pa.  234,  30 
AU.  247. 

A  contract  for  the  sale  of  all  the  pine  timber 
on  specified  land,  the  purchaser  to  have  "as 
long  as  be  wishes  to  cut  the  same,  provided  he 
pay  the  taxes  on  said  land"  is  a  present  exe- 
cuted sale  of  all  the  timber  vesting  the  title 
at  once  In  the  grantee;  and  the  failure  of  the 
purchaser  to  pay  the  taxes  until  after  they 
become  delinquent  and  the  land  is  sold  does 
not  prevent  a  subsequent  payment  by  him  from 
avoidlD?  a  forfeiture  of  his  rights  in  the  tim- 
ber. Mathews  v.  Mulvey,  88  Minn.  342.  37 
N.  W.  794.  The  court  says  in  this  case  that  the 
grantors  could  probably,  by  a  proper  demand, 
have  called  on  the  grantee  to  pay  the  taxes 
In  time  to  save  the  penalty  incurred  by  their 
becoming  delinquent,  and  that  Ms  failure  to 
comply  with  so  reasonable  a  demand  might 
have  operated  to  terminate  his  right. 

The  purchaser  of  timber  sold  In  contempla- 
tion of  Its  severance  from  the  land,  but  without 
any  limitation  of  the  time  therefor,  cannot  en- 
force the  contract  against  a  subsequent  pur- 
chaser of  the  land  after  the  expiration  of  the 
time  during  which  the  vendor  told  him  that  the 
purchaser  of  the  timber  was  required  to  re- 
move the  same.  Lockeshan  t.  Miller,  16  Ky. 
L.  Bep.  55. 
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2.  What  ia  a  reaaonahle  time  fiMr  removal,  and 

how  determined. 

McRak  t.  Stillwell  holds  that  the  qae»- 
tloD  aa  to  what  ia  a  reaaonable  time  to  cut 
and  remove  growing  timber  where  no  time  la 
fixed  by  the  inatrument  c(Hiyeylng  the  timber 
should  be  submitted  to  the  Jury  under  Inst  rue- 
tlona  that  they  are  to  take  Into  consideration 
all  the  facts  and  circumstances  of  the  case  and 
the  conditions  surrounding  the  parties  at  the 
lime  of  the  execution  of  the  contract,  and  that 
they  should  determine  from  them  what  would 
be  a  reasonable  time  to  allow  for  the  removal 
of  the  trees. 

And  in  Bolsaubln  t.  Reed,  2  Keyes,  323,  1 
Abb.  App.  I>ec.  Itfl,  the  court  said  that  had 
there  been  no  term  named  In  a  conveyance  of 
standing  timber  for  its  removal  the  purchaser 
would  have  been  entitled  to  enter  and  carry 
away  timber  for  a  reasonable  time,  which 
would  have  depended  for  its  limit  on  the  facts 
of  the  case,  such  as  the  amount  of  the  timber, 
the  extent  of  the  land,  the  natural  impedi- 
ments to  be  overcome  in  removing  It,  and  other 
attendant  circumstances. 

And  where  all  the  pine  timber  suitable  for 
sawmill  purposes  on  specified  land,  together 
with  the  right  to  enter  on  the  land  for  the 
purpose  of  boxing  the  timber  for  turpentine 
purposes  and  of  cutting  and  taking  away  the 
timber  and  turpentine.  Is  granted  by  an  instru- 
ment which  does  not  fix  any  definite  time  for 
exercising  such  rights,  the  time  to  be  allowed 
therefor  is  a  question  for  the  Jury,  who  must 
take  into  consideration  all  the  facts  and  cir- 
cumstances of  the  case,  and  the  conditions  sur- 
rounding the  parties  at  the  time  the  contract 
was  executed :  and,  as  the  facts  and  circum- 
stances will  be  widely  variant  in  different  cases, 
a  local  custom  or  usage  cannot  be  considered, — 
at  least  unless  its  observance  is  shown  to  be 
so  general  and  universal  as  to  have  become  by 
Implication  a  part  of  the  contract,  which  would 
not  be  the  case  unless  the  custom  was  one  which 
could  be  reasonably  applied  to  the  particular 
transaction  under  consideration.  Goette  t. 
Lane,  111  Oa:  400,  86  S.  E.  768. 

And  the  purchaser  of  land  excepting  the  tim- 
ber suitable  for  rafting  and  sawing  has  the 
right  to  require  the  purchaser  of  the  timber  to 
take  it  from  the  land  within  a  reasonable  time 
to  be  determined  by  the  Jury,  taking  into  con- 
sideration the  contract  and  Intentions  of  the 
parties,  the  kind,  quality,  and  quantity  of  the 
timber,  its  locality  and  proximity  to  streams, 
the  quantity  of  land  from  which  it  Is  to  be 
removed,  and  all  the  circumstances  surround- 
ing the  transaction.  Boults  v.  Mitchell,  15 
Ba.  364. 

And  what  constitutes  a  reasonable  time  for 
the  exercise  of  the  right  of  a  purchaser  of 
standing  timber  to  remove  the  same  after  notice 
from  the  grantor  to  do  so,  where  the  contract 
of  sale  does  not  fix  any  time  therefor,  depends 
on  circumstances,  such  as  the  quantity  and 
quality  of  the  timber  and  the  facilities  for 
manufacturing  and  marketing  It.  Patterson  v. 
Graham,  164  Pa.  234,  SO  Atl.  247. 

And  where  a  contract  for  the  sale  of  stand- 
ing trees  gives  the  purchaser  a  "reasonable 
time'*  to  cut  the  same,  he  will  be  entitled  to  so 
much  time  as  may  t>e  necessary  with  ordinary 
diligence,  considering  the  character  and  condi- 
tion of  the  land  and  water,  to  accomplish  the 
work,  the  length  of  which  time  Is  for  the  Jury : 
and  evidence  that  sickness  and  high  water  pre- 
vented the  cutting  of  the  timber  sooner  is  ad- 
missible. Jenkins  ▼.  Lykes,  19  Fla.  148,  45 
Am.  Rep.  19. 

V^hat  Is  a  reasonable  time  for  exercising  the 
right  of  removal  under  a  reservation  in  a  deed 
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of  land  of  the  trees  growing  and  standing  there- 
on, containing  no  provision  as  to  the  time  for 
exercising  such  right.  Is  usually  a  question  of 
fact,  in  determining  which  the  use  for  which 
the  timber  is  known  to  be  wanted  and  the  cus- 
tom and  rule,  if  any,  of  felling  and  removing 
it  as  the  capacity  of  the  mill  may  require  If 
kept  reasonably  employed,  are  to  be  considered: 
and  where  the  mill  is  destroyed  by  fire  a  rea- 
sonable time  for  its  rebuilding  should  l>e  al- 
lowed. Uefltn  V.  Bingham,  56  Ala.  560,  28 
Am.  Rep.  776. 

Where  a  purchaser  of  standing  timber  under 
a  contract  which  does  not  expressly  fix  the 
time  for  Its  removal  enters  on  the  land  between 
five  and  six  years  after  the  sale  and  three 
years  after  the  last  payment  therefor,  and  con- 
tinues operations  for  three  years,  apparently 
cutting  all  the  timber  worth  cutting,  and  then 
stops  and  takes  away  his  mill  without  giving 
any  notice  that  he  Intends  to  return  and  remove 
the  remaining  timber,  and  does  nothing  further 
in  regard  thereto  until  eleven  years  thereafter, 
all  his  right  to  the  timber  Is  lost,  and  a  subse- 
quent entry  on  the  land  and  cutting  of  remain- 
ing timber  constitutes  a  trespass.  Patterson  v. 
Graham.  164  Pa.  234.  30  Atl.  247. 

And  where  one  purchases  standing  timber 
under  an  agreement  that  he  is  to  have  five 
years  to  cut  and  remove  the  same,  such  term 
to  commence*  from  the  time  he  begins  manu- 
facturing the  timber  into  wood  or  lumber,  all 
right  in  the  timber  is  lost  by  failure  to  do  any 
work  thereon  for  thirteen  years  after  the  con- 
tract Is  entered  Into,  If  the  contract  could  be 
considered  as  valid  and  giving  him  a  reason- 
able time  to  remove.  Gay  Mfg.  CO.  T.  Hobbs. 
128  N.  C.  46,  38  8.  R.  26. 

And  a  i^rantor  of  land  who  reserves  all  the 
oak  bark  now  f;rowIng  on  the  land  conveyed 
with  free  ingress  and  egress  to  cut,  stack,  and 
remove  such  bark,  the  trees  to  remain  the 
property  of  the  purchasers  of  the  land,  must 
remove  the  tan  bark  within  a  reasonable  time, 
and  all  right  thereto  Is  lost  by  failure  to  do  so 
for  more  than  fifteen  years  after  the  execu- 
tion of  the  deed.  Morris  v.  Sanders,  19  Ky.  I* 
Rep.  1433,  43  S.  W.  733. 

And  a  parol  agreement  by  the  owner  of  land 
that  another  person  may  cut  and  carry  away 
wood  therefrom  when  no  time  Is  limited  must. 
If  available  at  all,  be  acted  upon  within  a 
reasonable  time,  and  must  be  considered  as 
applying  to  the  wood  as  substantially  In  the 
state  of  growth  which  It  Is  then  In ;  and  such 
a  license  which  Is  not  acted  upon  within  fifteen 
years  Is  not  acted  upon  within  a  reasonable 
tlmf>.  and  will  not  authorize  the  one  to  whom 
it  is  given,  or  aiiy  person  acting  under  him,  to 
enter,  cut  down,  and  carry  away  the  wood  then 
growing.  Gllmoi-e  y.  Wilbur,  12  Pick.  120,  22 
Am.  Dec.  410. 

And  where  a  deed  of  land  reserves  to  the 
grantor  for  his  own  use  all  the  wood,  timber, 
and  trees  now  standing  and  being  on  a  specified 
part  of  the  land  conveyed,  together  with  the 
right  and  privilege  to  enter  upon  the  premises 
at  any  and  all  times  to  cut  and  take  away  the 
wood  and  timber,  with  the  oral  privilege  of 
crossing  over  the  grantee's  land  for  the  pur- 
pose, the  grantor  must  exercise  his  right  to  cut 
and  remove  the  timl>er  within  a  reasonable 
time,  and  a  failure  to  do  so  within  a  period  of 
more  than  three  years  after  the  execution  of 
the  deed  and  from  beLng  requested  to  remove 
the  timber  Is  such  laches  as  will  preclude  him 
from  any  right  lo  the  timber.  Hill  t.  Hill,  113 
Mass.  103,  18  Am.  Rep.  4b<6.  In  this  case  the 
deed  was  given  by  a  tenant  In  common  to  his 
cotenant,  and  the  court  held  that,  as  to  the  un- 
divided interest  of  the  grantee  in  such  land,  the 
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crantor  hud  cnly  a  parol  license  to  enter  on 
the  premises  and  cut  the  timber. 

And  In  Hill  t.  Catting,  113  Mass.  107,  the 
«anrt  reached  the  same  conclusion. 

But  the  court  cannot  say,  as  a  matter  of 
law,  that  one  week's  notice  to  remove  bark 
from  standing  trees  Is  sufflcient,  where  a  reser* 
Tation  of  the  right  to  remove  such  bark  d'd  not 
ezpr«>8sly  fix  the  time,  but  contemplated  a  re* 
moval,  within  the  near  future.  Union  Tanning 
Co.  V.  Shug,  22  Pa.  Co.  Ct.  647. 

Where  a  contract  by  an  agent  of  the  owner 
for  the  sale  of  standing  trees  provides  that 
the  owner  shall  "have  reasonable  time  to  cut" 
the  same,  parol  evidence  is  inadmissible  that  by 
''reasonable  time'*  vras  meant  the  time  which 
might  occur  before  a  sale  of  the  land.  Jenkins 
▼.  I^ykeSk  10  Fla.  141,  45  Am.  Rep.  19. 

S.  Notice  to  remove. 

The  owner  of  the  land  may,  by  giving  a 
proper  notice  to  the  purchaser  of  the  timber, 
hasten  the  time  for  Its  removal  unless  the  par- 
chaser  has  the  right  to  remove  at  any  time 
without  any  limitation. 

Thus,  the  refusal  of  the  purchaser  of  all  the 
timber  on  certain  land  suitable  for  rafting  and 
aawlng  to  exercise  the  rlgbt  of  removal  after 
reasonable  notice  terminates  the  right  of  the 
purchaser  in  the  trees.  Boults  t.  Mitchell,  15 
Pa.  871. 

And  the  rights  of  one  for  whom  a  reservation 
of  all  the  bark  on  specified  trees  "now  standing, 
growing,  or  lying"  on  land  co^eyed  has  been 
made  will  terminate  within  a  reasonable  time 
after  notice  by  the  owner  of  the  land  to  have 
the  bark  removed.  Union  Tanning  Co.  v.  Bbug, 
22  Pa.  Co.  Ct.  647. 

And  In  Patterson  r.  Graham,  164  Pa.  234,  30 
Atl.  247,  the  court  says  that  one  may  buy 
growing  timber  with  no  intention  of  manufac- 
turing it  into  lumber,  and  may  hold  It  just  as 
he  might  buy  and  hold  the  land  if  he  so  frames 
his  contract,  and  that  In  such  case  he  can  re- 
move it  when  he  chooses,  and  the  vendor  will 
have  no  right  to  quicken  him  by  notice ;  but 
where  the  parties  Intend  that  the  timber  shall 
be  severed  from  the  land,  and  no  time  is  fixed 
for  Its  removal,  the  law  implies  that  the  grantee 
will  remove  It  within  a  reasonable '  time,  and 
the  grantor  may  quicken  the  grantee's  action  by 
notice  to  remove,  and  if  the  purchaser  neglects 
CO  exercise  his  right  for  an  unreasonable  time 
thereafter  he  loses  tbe  same,  and  the  entire 
interest  to  rhe  land  revests  In  the  grantor. 

And  in  Mathews  v.  Mulvey,  38  Minn.  842. 
37  N.  W.  704,  In  which  a  purchaser  of  all  the 
pine  timber  on  specified  land  was  to  have  "as 
long  as  he  wished"  to  cut  the  same,  provided 
he  paid  the  taxes  on  the  land,  the  court  said 
that  the  vendors  could  probably,  by  a  proper 
demand,  have  called  on  the  grantee  to  pay  the 
taxes  In  time  to  save  the  penalty  Incurred  by 
their  becoming  delinquent,  and  that  bis  failure 
to  comply  therewith  might  have  operated  to 
terminate  his  right. 

But  the  court  said  in  Gregg  r.  BIrdsall,  53 
Barb.  402,  In  wblch  a  vendor  of  land  excepted 
and  reserved  **all  the  pine  and  hemlock  suitable 
tor  sawing  and  all' necessary  facilities  for  re- 
moving the  same,"  tbat  if  any  time  could  be 
fixrd  by  the  act  of  the  grantee  of  tbe  land  with- 
in which  such  power  of  removal  was  to  be 
exercised  It  should  be  In  the  future  on  notice  to 
exercise  the  same  within  some  reasonable  time, 
and  that  such  rights  were  not  terminated  by 
a  notice  that  they  were  already  terminated,  and 
that  he  must  remove  no  more  timber. 

And  where  a  grantee  of  iand  knows  that  the 
timber  thereon  has  previously  been  sold  under 
an  agreement  that  the  purchaser  was  to  havs 
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his  own  time  to  remove  the  same,  he  cannot 
terminate  the  right  of  the  purchaser  of  the 
timber  to  the  use  of  the  soil  for  tbe  support  of 
the  timber  without  giving  such  notice  as  would 
enable  him  to  complete  the  removal  In  such  a 
time  as  would  be  reasonable ;  and  a  notice  to 
tbe  vendor  of  the  timber,  who  had  no  Interest 
therein,  would  not  be  notice  to  the  purchaser 
of  the  timber.  Wood  v.  Elliott,  51  Mich.  820, 
16  N.  W.  666. 

The  right  of  the  grantor  of  land  under  an 
exception  and  re«tervation  of  the  timber  thereon 
to  enter  on  the  land  and  remove  the  timber 
does  not  rest  upon  the  notion  of  a  license 
from  the  purchaser  of  the  land,  but  is  an  in* 
terest  In  tbe  land  Itself  to  that  extent,  and  the 
purchaser  of  the  land  cannot  terminate  such 
right  by  notice  to  remove  the  timber  in  a  rea> 
sonable  time.  Walt  t.  Baldwin,  60  Mich.  622, 
27  N.  W.  607. 

Under  a  reservation  and  exception  to  the 
grantor  of  land  of  ail  the  timber  growing  there- 
on suitable  to  l)e  sawed  into  lumber  or  necessary 
for  sawing  purposes,  and  also  permanent  roads 
through  uncultivated  fields  for  the  purpose  of 
ingress  and  egress  to  and  from  the  timber,  the 
grantor's  estate  in  the  trees  cannot  be  termi- 
nated by  the  grantee  of  the  land  giving  hfm  no- 
tice to  remove  the  same  in  a  reasonable  time. 
Knotts  T.  Ilydrick,  12  Rich.  L.  814. 

Where  one  has  acquired  the  right  to  cut  and 
remove  standing  timber  within  a  reasonable  or 
indefinite  time  by  a  conveyance  which  does  not 
limit  the  time  for  removal,  some  valid  agree- 
ment by  the  purchaser  of  the  timber,  founded 
on  suflicient  consideration  proceeding  from  the 
owner  of  the  land.  Is  necessary  to  limit  such 
right.     Warren  t.  Leland,  2  Barb.  618. 

What  constitutes  a  reasonable  time  to  exer- 
cise the  purchaser's  right  to  remove  standing 
timber  after  notice  from  the  grantor  to  do  so, 
where  the  contract  of  sale  does  not  fix  any 
time,  depend's  on  circumstances  such  as  the 
quantity  and  quality  of  the  timber  and  the  fa- 
cilities for  manufacturing  and  marketing  it. 
Patterson  r.  Graham,  164  Pa.  234,  30  Atl.  247. 

And  what  constitutes  a  reasonable  notice  for 
the  removal  of  bark  from  standing  trees,  where 
a  reservation  of  the  right  to  remove  such  bark 
did  not  expressly  fix  the  time  therefor,  but  con- 
templated a  removal  within  the  near  future. 
Is  generally  a  question  for  the  Jury  dependent 
upon  the  circumstances,  such  as  the  time  the 
notice  was  given,  the  time  and  length  of  the 
season  for  peeling  and  cutting  the  bark,  the 
quantity  and  quality  of  the  trees  to  be  peeled, 
the  character  of  the  ground  to  be  worked  over, 
and  the  proximity  of  the  place  to  the  place  of 
delivery ;  and  the  court  cannot  say,  as  a  matter 
of  law.  that  one  week's  notice  Is  sufficient. 
Union  Tanning  Co.  v.  Shug,  22  Pa.  Co.  Ct.  047. 

IX.  Bummarjf, 

The  title  to  standing  timber  pnnses  at  the 
time  of  the  conveyance,  and  the  purchaner  ac- 
quires the  right  to  enter  on  the  land  for  the 
purpose  of  cutting  and  removing  the  timber, 
and  also  an  Interest  In  so  much  of  the  soil  where 
it  grows  as  is  necessary  to  sustain  and  nourish 
the^  trees  until  they  are  cut  down.  He  cannot 
refuse  to  pay  for  the  trees  on  the  ground  tbat 
the  vendor  had  no  title  to  the  land,  if  Ms  pos- 
session bus  not  been  disturbed.  A  provision  as 
to  the  size  or  suitability  of  the  trees  conveyed 
will  generally  be  held  to  refer  to  the  time  of 
the  conveyance,  rather  than  some  time  in  the 
future,  in  the  absence  of  anything  to  show  a 
contrary  intent.  Where  the  conveyance  speci- 
fies a  particular  time  for  the  xemovaJ  of  the 
timber,  the  purchaser  has  generally  been  held 
to  have  forfeited  all  rights  in  timber  not  re* 
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moved  wUtaIn  the  time  specified,  although  a  few 
casps  bold  that  be  still  retains  the  title  to  the 
timber,  but  cannot  remove  the  same,  as  his 
right  of  entry  has  gone.  It  would  seem  that 
the  mere  cutting  of  the  trees  within  the  time 
specihed  without  their  removal  from  the  land 
Is  insuOicIent  to  preserve  the  purchaser's  rights 
In  the  timljer:  but  the  manufacture  of  them 
Into  timber  has  been  held  a  sufficient  removal 
of  them,  although  such  timber  still  remains  oa 
the  land.  The  time  for  removal  may  be  ex- 
tended, and  such  extension  may  be  by  parol. 
Where  no  time  for  removal  Is  specified,  the 
purchaser  will  be  allowed  a  reasonable  time 
therefor  depending  on  the  circumstances  of  the 
particular  case,  and  it  Is  generally  held  that  all 
his  rights  In  the  timber  are  lost  by  a  failure  to 
remove  wlihln  isuch  time,  although  a  few  cases 
hold,  as  In  case  of  failure  to  remove  within  a 
particular  time  specified,  that  the  title. to  the 
timber  still  remains  in  the  purchaser,  and  that 
the  right  to  enter  and  remove  the  timber  Is  all 
that  Is  lost.  Some  cases  also  hold  that  the 
title  to  all  the  timber  which  may  ever  grow 
on  the  land  passes  by  the  conveyance,  but  it  Is 
generally  considered  that  such  Intent  must 
clearly  appear  from  the  Instrument.  The  time 
for  removal,  where  no  time  Is  specified,  may  be 
hastened  by  a  notice  to  remove,  unless  a  per- 
petual right  to  the  timber  Is  held  to  have 
passed :  and  some  cases  hold  that  a  notice  Is 
necessary  to  a  forfeiture  of  the  purchaser's 
rights. 

For  validity  of  oral  sale  of  standing  timber, 
see  pote  to  Ulrlh  y.  Graham  (Ohio)  19  L.  R. 
A.  721.  J.  H.  H. 
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*1.  "Wit  en  a  rail  war  com  pan  r  aelta  a 
roiiiid-trip  ticket  which  provides  that  it 
shall  not  be  good  for  return  passage  unless 
the  original  purchaser  shall  procure  the  same 
to  be  signed  and  stamped  by  an  agent  of  the 
company  at  the  point  of  destination,  and  shall 
use  the  ticket  on  the  date  It  is  so  signed  and 
stamped.  It  Is  Incumbent  upon  the  company 
to  have  present,  a  reasonable  time  before  the 
arrival  of  trains  on  which  the  ticket  would 
be  good  for  passage  on  any  day  upon  which 
the  purchaser  might  see  fit  to  use  it,  an  agent 
authorized  to  sign  and  stamp  the  ticket  In 
the  manner  therein  provided.  Upon  the  fail- 
ure by  the  company  to  have  present  at  such 
time,  on  any  day  the  original  purchaser  of 
the  ticket  sees  fit  to  return,  an  agent  so  au- 
thorized, such  purchaser,  after  having  on  the 
day  he  desired  to  return  used  due  diligence 
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to  find  some  agent  of  the  company  antborlaed 
to  sign  and  stamp  his  ticket  so  as  to  make 
It  good  for  return  passage,  has  authority  to 
board  the  train  without  having  the  ticket 
so  signed  and  stamped,  and,  upon  explana- 
tion of  the  facts  to  the  conductor,  is  entitled 
to  ride  upon  the  train ;  and  his  expulsion 
therefrom  under  such  circumstances  is  a  tort, 
for  which  the  company  will  be  liable  in  dam- 
ages. 

2.  The  fact  tbat  a  passeair^r  boldlaff 
a  ticket  of  the  character  ahove  re- 
ferred to,  and  yi'ho  haa  heen  expelled 
from  the  train,  returns  to  the  point  where  he 
had  boarded  the  train,  and  has  the  ticket 
signed  and  stamped  as  required  within  the 
time  limit  fixed  therein,  and  uses  the  same  in 
this  condition  for  return  passage  on  another 
train,  does  not  waive  or  extinguish  any  right 
he  might  have  for  the  wrong  committed  In 
expelling  him  from  the  train  before  the  ticket 
was  so  signed  and  stamped. 

3«  There  was  no  error  In  the  chargrea 
complained  of,  or  in  refusing  to  charge, 
as  set  out  In  the  motion  for  a  new  trial.  The 
evidence  warranted  the  verdict,  which,  under 
the  facta  appearing  in  the  record,  was  not  ao 
excessive  as  to  authorize  this  court  to  re- 
verse the  Judgment  of  the  trial  court  refusing 
to  set  It  aside. 

(November  7,  1901.) 

ERROR  to  ttie  City  Court  of  Floyd  Ooan- 
ty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
dam  Ages  for  wrongful  expulsion  from  de- 
fendant's train.     Afprmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Shumate  A  Maddoz  and  Har* 
riUf  Chamlee,  A  Harria  for  plaintiff  in 
error. 

Messrs,  Seaborn  Wriglit  and  Barry 
Wright  for  defendant  in  error. 

Cobb,  J^  delivered  the  opinion  of  the 
court: 

Wood  sued  the  railway  company  for  dam- 
ages claimed  to  have  been  sustained  on  ac- 
count of  having  been  ejected  from  one  of  the 
defendant's  trains  by  its  conductor.  The 
trial  resulted  in  a  verdict  for  the  plaintiff 
for  $450.  The  defendant  made  a  motion  for 
a  now  trial,  which  waa  overruled,  and  the 
case  is  here  upon  a  bill  of  exceptions  assign* 
ing  error  upon  the  overruling  of  this  mo- 
tion. 

1.  It  appeared  at  the  trial  that  the  plain- 
tiff had  purchased  a  ticket  from  Atlanta  to 
Rome  and  return  at  a  reduced  rate  of  fare, 
at  the  same  time  entering  into  a  special  con* 
tract  with  the  company.  This  contract  con- 
tained, among  others,  the  following  stipula- 


NoTE. — As  to  liability  for  ejecting  pnssenger 
who  from  fault  of  carrier  or  Its  agents  presents 
a  defective  ticket,  see.  In  this  series,  MacKay 
T.  Ohio  River  R.  Co.  (W.  Va.)  0  L.  R.  A.  132 ; 
Peabody  v.  Oregon  R,  &  Nav.  Co.  (Or.)  12  L. 
R.  A.  823:  Kansas  City,  M.  &  B.  R.  Co.  v. 
Riley  (M!8S.)  13  L.  R.  A.  38;  Poulln  v.  Canadian 
r.  R.  Co.  (C.  C.  App.  6th  C.)  17  L.  R.  A.  800: 
Ellsworth  V.  Chicago.  B.  &  Q.  R.  Co.  (Iowa)  29 
L.  R.  A.  173 ;  .and  Northern  P.  R.  Co.  v.  Pau- 
son  (C.  C.  App.  »th  C.)   30  L.  R.  A.  730. 

As  to  expulsion  because  of  defect  in  street-  * 
fi5  L.  R.  A. 


railway  transfer  ticket,  see  O'Ronrke  v.  Citi- 
zens' Street  R.  Co.  (Tenn.)  46  L.  R.  A.  614 ; 
and  Kiley  v.  Chicago  City  R.  Co.  (111.)  52  L.  B. 
A.  620. 

As  to  duty  of  passenger  to  pay  fare  wrongful- 
ly demanded  in  order  to  avoid  expulsion  and 
lessen  damages,  see  not  ft  to  Sprenger  ▼.  Ta- 
coma  Traction  Co.  (Wash.)  43  L.  R.  A.  706; 
Adams  v.  Union  R.  Co.  (R.  I.)  44  L.  R.  A.  273 ; 
and  Nashville  Street  B.  0(N  T.  GrUOn  (Tenn.) 
49  L.  IL  A.  451. 
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tioiiB:  "This  ticket  shall  not  be  good  for 
return  passage  unless  the  holder  identifies 
him  or  herself  by  sign&tuire  on  back  hereof 
and  otherwise  as  original  purchaser  to  the 
satisfaction  af  the  agent  of  the  terminal  line 
at  destination  of  ticket,  and,  when  officially 
signed  and  stamped  by  said  agent,  this  tick- 
et shall  tlien  be  good  for  return  passage  ol 
the  original  purchaser  only,  leaving  destina- 
tion only  on  date  so  stamped  and  canceled 
on  back."  The  ticket  was  purchased  on  De- 
cember 23,  1891),  and  was  good  for  return 
passage  until  January  1,  1900.  There  was 
a  train  which  passed  Rome,  destined  for  At^ 
lanta,  upon  the  days  on  which  the  ticket 
was  good  for  return  passage,  at  1 :  30  o'clock 
▲.  M.  each  day.  The  plaintiff  decided  to  re- 
turn to  Atlanta  on  this  train  on  December 
25  th.  As  his  ticket  provided  that,  before  it 
would  be  good  for  return  passage,  it  muet 
be  dated  and  stamped  by  the  defendant's 
agent  at  Rome,  he  went  to  the  agent  of  the 
defendant  at  the  depot  in  Rome  at  which  he 
had  disembarked  from  the  train  about  12 
o'clock  of  the  night  of  the  24th.  There  was 
no  one  present  at  the  station  authorized  to 
validate  his  ticket^  and  no  one  appeared 
prior  to  the  arrival  of  the  train  for  Atlanta, 
which  on  that  occasion  arrived  some  later 
than  its  schedule  time.  His  business  being 
of  a  nature  which  required *his  presence  in 
Atlanta  on  that  day,  he  boarded  the  train, 
and  tendered  tho  unvali dated  ticket  to  the 
conductor,  at  the  same  time  explaining  the 
oircumfitances  whic^  prevented  him  from 
having  it  dated  and  stiEunped  in  accordance 
with  the  terms  of  his  contract.  The  con- 
ductor refused  to  accept  the  ticket,  and 
ejected  the  plaintiff  from  the  train.  An  ex- 
amination of  the  stipulation  in  the  contract 
above  quoted  shows  that  it  was  distinctly 
provided  that  the  plaintiff  could  leave  Rome 
only  on  the  date  on  which  the  ticket  was 
dated  and  stamped  by  the  agent.  In  the 
absence,  therefore,  of  any  notice  to  the 
plaintiff  that  he  was  expected  or  required  to 
repair  to  the  depot  to  have  his  ticket  vali- 
dated at  some  time  prior  to  the  day  on 
which  he  intended  to  return,  it  was  incum- 
bent upon  him  to  endeavor  to  have  the  tick- 
et validated  only  on  that  day.  There  is 
nothing  in  the  evidence  showinj^  that  he  had 
such  notice,  and  consequently  he  was  not  at 
fault  in  waiting  until  the  day  lie  intended 
to  leave  to  apply  to  the  agent  to  have  his 
ticket  dated  and  stamped.  The  evidence 
shows  that  he  went  to  the  depot  for  this 
purpose  at  the  very  earliest  time  of  that 
day  it  was  possible  for  him  to  go,  which 
was  about  one  and  one  half  hours  before  the 
train  was  scheduled  to  arrive.  It  has  been 
repeatedly  held  by  this  court  that  when  a 
pas«en<rer  hoMs  a  contract  for  retiiTn  pas- 
sage of  the  character  involved  in  the  prea- 
ent  case,  and  when  he  has  done  e\'erythin«r 
that  ordinary  prudence  and  diligence  would 
require  to  obtain  a  validation  of  the  ticket 
for  return  passage,  he  is  authorired  to  enter 
the  train  with  the  ticket  unvalidated.  and 
is  entitled  to  ride  thereon,  upon  explaining? 
to  the  conductor  the  circumstances  which 
prevented  him  from  having  the  ticket  vali- 
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dated.  See  Southern  R,  Co.  v.  Barlow,  104 
Ga.  213,  30  S.  E.  732,  and  cases  cited.  Fol- 
lowing the  principle  laid  down  in  these 
cases,  we  are  compelled  to  hold  in  the  pre^- 
ent  case  that  tiie  plaintiff  had  a  rigut  to  en- 
ter the  train  and  ride  upon  his  ticKet,  not- 
withstanding it  was  unvalidated,  and  ttiat 
the  oouducior  had  no  right  U>  eject  h.m 
Uierefrom.  Under  the  contract  tne  com- 
pany was  under  a  duty  to  provide  him  a 
method  of  having  his  ticket  validated  at 
some  time  l>etwoen  midnight  and  the  arriv- 
al of  the  train,  for  the  leason  that  the  tick- 
et, when  validated,  was  good  ^or  passage  on 
this  tiain,  and  the  contiuci/  provided  that 
the  ticket  must  be  used  on  the  day  it  was 
validated.  In  other  words,  the  unaertaking 
on  the  part  of  the  company  amounted  to  a 
contract  to  provide  a  way  for  the  plaintiff 
to  have  his  ticket  validated  upon  any  day 
that  he  desired  to  retain  to  Atlanta  upon 
one  of  ite  trains  upon  which  the  ticket 
would  be  good  for  passage.  Its  failure  to 
have  some  one  during  the  early  hours  of  tho 
morning  of  the  25th  of  December  to  validate 
tickets  for  passengers  who  desired  to  take 
the  train  passing  at  that  point  relieved  the 
plaintiff  from  the  necessity  of  having  the 
ticket  validated,  and,  under  the  principle  of 
the  decisions  above  referred  to,  authorized 
him  to  board  the  train  and  demand  that  he 
be  carried  on  the  ticket  unvalidated.  It 
was  said  by  one  of  the  witnesses  for  the 
company  that  there  was  a  custom  in  Rome 
to  validate  tickets  and  date  them  ahead,  ao 
as  to  meet  the  very  contingency  which  con- 
fronted the  plaintiff  in  this  case;  but  there 
was  not  a  particle  of  evidence,  either  that 
notice  of  this  custom  was  brought  home  to 
the  plaintiff,  or  that  any  effort  was  made 
by  any  agent  of  the  company  on  the  prcrvi- 
ous  day  to  validate  his  ticket  and  date  it 
ahead.  The  plaintiff  had  a  right  to  board 
the  train  and  ride  upon  his  ticket  in  the 
condition  in  which  he  tendered  it  to  the  con-, 
ductor,  and  his  expulsion  from  the  train  wa& 
a  tort  of  which  he  had  a  right  to  complain. 
2.  Tt  appeared  that  the  plaintiff,  after 
having  been  expelled  from  the  train,  re- 
turned to  Rome  on  an  other  train  of  the  de- 
fendant, had  his  ticket  properly  validated, 
and  used  it  for  return  passage  on  one  of  the 
trains  of  the  defendant  which  returned  lat- 
er. It  is  claimed  by  counsel  for  plaintiff  in 
error  that  this*  conduct  on  the  part  of  the 
plaintiff  amounted  to  waiver  of  all  claim  for 
damages  on  account  of  his  expuls'on  from 
the  train  at  the  time  he  attempted  to  ride 
upon  the  ticket  before  it  was  vaM dated.  We 
do  no>t  understand  upon  what  principle  this 
conduct  would  amount  to  a  waiver  of  dam- 
age resulting  from  a  complete  wrong  which 
had  taken  place  before.  Ho  had  a  right  to 
ride  upon  the  unvalidated  ticket  under  the 
circumstances,  and  the  fact  that  this  right 
was  not  recognized,  and  he  was  compelled  to 
return  to  Rome  in  order  to  comply  with  the 
terms  of  the  company's  agent,  which,  under 
the  circumstaneas,  he  had  no  risrht  to  make, 
does  not  in  any  way  amount  to  an  admis- 
sion  that  he  was  wrong  in  entering  the  train 
with  his  ticket  unvalidated,  or  that  he  waa 


688 


Georgia  Supremb  Coubt. 


Nov., 


willing  to  relieve  the  cocnpany  from  the 
confiequences  of  his  wrongful  expulsion  from 
the  train.  The  time  limit  on  the  ticket  had 
not  expired,  and  certainly  becaufle  the  com- 
pany had  been  guilty  of  a  gross  outrage  up- 
on him,  in  not  recognizing  his  right  to  ride 
when  under  the  law  he  was  entitled  to  ride, 
would  be  no  reason  for  holding  that  he  had 
forfeited  all  rights  under  the  ticket,  not* 
withstanding  the  failure  of  the  company  to 
recognize  them  on  the  day  and  on  the  train 
upon  which  he  attempted  to  ride  as  a  pas- 
senger. We  are  unable  to  see  one  single  ele- 
ment of  waiver  of  the  previous  wrong  by 
ajiything  that  the  plainti£f  did  in  having 
his  ticket  validated,  and  using  it  for  pa^ 
sago  in  that  condition. 

3.  There  was  no  error  in  the  charges  com- 
plained of,  or  in  the  refusals  to  charge.  The 
case  was  one  in  which  a  charge  on  the  sub- 
ject of  punitive  damages  was  proper,  and 
the  verdict,  under  the  circumstances  of  the 
case,  was  not  excessive.  The  plaintiff  was 
ejected  from  the  train  in  the  early  hours  of 
a  dark,  rainy  morning,  at  a  place  with 
which  he  was  unfamiliar,  and  4  miles  from 
Kome.  He  had  offered  to  secure  with  a  dia- 
mond ring  the  payment  of  his  fare  to  the 
conductor  when  he  reached  Atlanta.  lie 
had  fully  explained  to  the  conductor  why  he 
had  failed  to  have  his  ticket  validated,  and 
offered  to  make  a  showing  to  the  conductor 
which  would  satisfy  him  that  he  vras  the 
original  purchaser  of  the  ticket.  He  re- 
marked to  the  conductor  "I  have  paid  for 
this  matter,  and  I  am  going,  and  if  you  put 
me  off  yon  will  have  to  get  a  little  help 
al>out  it."  The  conductor  responded  thai  he 
had  help.  When  the  train  stopped  he  came 
back  and  touched  the  plaintiff  on  the  shoul- 
der, and  said,  "Are  you  ^ing  to  get  off,  or 
have  me  put  you  off."  Plaintiff  replied,  "I 
am  going  to  let  you  put  me  off,"  and,  as 
they  were  coming  back,  said,  "I  will  go  and 


risk  the  consequences  in  the  woods."  There 
were  one  or  two  ladies  and  two  old  gentle- 
men in  the  car  at  the  time^  and  plaintiff 
turned  around  and  took  the  addresses  of 
these  gentlemen.  When  it  appears  to  us 
that  one  who  has  a  legal  right  to  ride  upon 
a  train  has  been  wrongfully  expelled  there- 
from, and  held  up  by  such  expulsion  before 
the  passengers  on  the  train  as  one  who  was 
trying  to  ride  thereon  without  lawful  right 
or  authority,  and  subjected  to  the  mortifica- 
tion that  such  conduct  on  the  part  of  the 
company's  agents  would  necessarily  bring 
about  in  the  case  of  any  young  man  of  sen- 
sibility and  pride,  we  cannot  say,  as  mat- 
ter of  law,  that  $450  is  too  mudi  to  pay 
him  as  compensation  for  the  outrage  thus 
committed  upon  him.  It  may  be  that  if 
we  had  been  upon  the  jury  we  wou!d  have 
taken  the  view  that  a  less  amount  would 
have  been  full  compensation  for  the  wrong, 
but  the  law  has  reposed  in  the  jury  the 
right  to  deal  with  these  matters,  and  we 
have  no  authority  to  interfere  with  their 
finding  on  the  subject,  when  it  has  beEn 
approved  by  the  trial  judge,  unless  the 
amount  involved  is  so  great  as  to  suggest 
bias  and  prejudice  on  their  part.  In  the 
present  case  we  cannot  say  this  is  true. 
Judgment  affinned. 

All  the  Justices  concur. 

linmpkiB,  P.  J.,  concurring: 

I  concur  in  the  judgment,  because,  under 
the  decision  of  this  court  in  Head  v.  OeOT' 
gia  R.  Co.  79  Ga.  358,  7  S.  E.  217,  the  law 
of  the  main  question  is  correctly  stated  in 
the  foregoing  opinion.  I  still  think  that 
decision  was  wrong,  and  in  this  connection 
refer  to  the  concurring  opmion  wh*ch  I 
filed  in  Morse  v.  Southern  R,  Co.  102  Qa. 
306,  29  S.  E.  865. 
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TRAVELERS'     PROTECTIVE     ASSOCIA- 
TION OF  AMERICA,  Appt., 

V, 

Mary  J.  GILBERT. 

(49  C.  C.  A.  309.  Ill  Fed.  270.) 

1.  A  flreneral  allegation  that  a  Jndflr- 
ment  fras  procnred  hy  fraud,  and  tbnt 
the  court  was  Imposed  npon.  Is  not  sufficient 
to  K\7e  Jurisdiction  of  a  suit  to  set  the  Judg- 
ment aside,  but  the  facts  showing  such  fraud 
and  Imposition  must  be  set  out. 

Failure  to  llle  the  certificate  of 
pienibemhlp  In  a  benefit  society  frith 
the   bomiilalnt    In    an    action    to    recover 


-»» 


Note.— As  to  vacating  judgment  for  frand 
generally,  see.  In  this  series,  Holllnger  v.  Reeme 
(Ind.)  24  L.  R.  A.  46:  and  Wonderly  v.  La- 
fayette County  (Mo.)  45  L.  R.  A.  386. 

As  to  Injunction  against  Judgment  obtained 
by  fmud.  see  note  to  Merrlman  v.  Walton  (Cal.) 
30  L.  R.  A.  TSe. 
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on  the  contract  is  not  cause  for  setting  aside 
the  Judgment  on  the  ground  that  the  court 
was  deceived  or  misled, 'where  it  would  bftve 
disclosed  no  fact  which  would  have  defeated 
the  cause  of  action  stated  In  the  complaint, — 
especially  where  It  was  Introduced  in  ev'df^nce. 
8.  Fallnre  to  dinclose  in  a  contplaint 
npon  a  mntaal  benefit  certificate  that 
aMftnred  came  to  his  death  by  poison 
taken  with  suicidal  Intent  Is  not  such  fraud 
as  will  defeat  the  Judgment,  although  the 
fact  w^as  known  to  plaintiff  and  the  certificate 
exempted  the  Insurer  from  liability  in  such 
cases,  since  such  defense.  If  relied  on,  must 
be   pleaded  by  defendant. 

4.  A  defendant  cannot  a^old  a  Jndir- 
nient  asalnst  It,  on  the  ground  that  Its 
agent  on  whom  the  process  was  served  mis- 
apprehended the  nature  of  the  act,  believing 
that  he  was  not  the  proper  person  to  re- 
ceive service,  and  therefore  failed  to  notify 
defendant,  which  was  thereby  deprived  of 
the  opportunity  of  making  a  defense 

5.  Resort  to  cavity  to  vacate  a  Jadff* 
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ment  procored  by  frtad  cannot  be  bad, 
where  the  statutes  provide  a  plain  and  ade- 
quate remedy  at  law  for  the  alleged  wrong. 

(October  21,  1901.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  Uie  Western  Division  of  the 
£astem  District  of  Arkansas  in  favor  of  de- 
fendant in  a  suit  to  enjoin  the  enforcement 
of  a  judgment  which  had  been  obtained  by 
defendant  a^inst  plaintiff  on  a  mutual 
teneHt  oertiiicate.    Affirmed. 


Statement  by  Adams*  District  Judge: 
On  November  3,  1898,  Mary  J.  Gilbert, 
the  a^pelleei  comm^ioed  an  action  at  law 
in  the  circuit  court  for  the  eaatern  district 
of  Arkansas  to  recover  from  the  Traveleis' 
Protective  Association,  the  appellant,  the 
41  urn  of  $5,000,  alleged  to  be  due  her  as  bene- 
ficiary in  a  membei*8hip  certificate  issued  by 
the' association  to  her  huaband  in  his  life- 
time. The  sununons  was  duly  served  by  de- 
li verii^  a  true  oopy  thereof  to  one  Ba£8, 
stated  in  the  return  of  the  marshal  to  be 
the  secretary  of  the  local  subordinate  lodge 
of  the  defendant  association  located  in  the 
-city  of  Little  Rock,  the  chief  officer  thereof 
being,  as  stated,  absent,  and  his  wherea- 
bouts unknown  to  the  plaintiff  or  the  mar- 
shal. At  the  return  term  the  defendant 
failed  to  appear  or  plead  to  the  action,  and 
judgment  was,  on  December  27,  1898,  ren- 
dered in  favor  of  the  plaintiff  for  $5,075 
and  costs  of  suit.  At  the  next  succeed' ng 
term  of  the  court  a  motion  was  made  by  the 
defendant  association  to  vacate  the  judg- 
ment on  the  ground  that  it  had  been  ob- 
tained without  proper  service,  and  beoau?e 
procured  by  fraud.  This  motion  was  heard 
and  denied  by  the  court,  and  a  writ  of  er- 
ror prosecuted  to  this  court  by  defendant. 
At  the  hearing  in  this  court  it  v/cja  contend- 
ed, among  other  things,  that  the  service  was 
defective,  and  that  the  com;plaint  failed  to 
state  A  cause  of  action.  In  an  opin'on 
handed  down  April  2,  1900,  both  these  prop- 
ositions were  adjudged  against  the  defend- 
ant, and  the  juds^ment  of  the  circuit  court 
was  affirmed.  See  Travelers'  Protective 
Aaso.  V.  aUheri,  41  C.  0.  A.  180,  101  Fed. 
46.  ITie  present  suit  is  a  bill  in  equity,  in- 
stituted by  the  appellant  against  the  appel- 
lee to  vacate  the  judgment  so  rendered  on 
December  27,  1898,  on  the  allesred  ground 
that  the  secretary  of  the  subordinate  lodq;e 
(upon  whom  due  service  was  made  in  thct 
action  at  law  as  determined  on  the  writ  of 
error,  supra)  failed  through  want  of  appre- 
ciation of  the  fact  of  such  service  to  apprise 
the  defendant  thereof,  and  that  thereby  it 
was  deprived  of  an  opportunity  to  defend  the 
suit,  or  to  present  to  ihe  consideration  of 
the  court  the  true  facts  with  respard  to  the 
claim  sued  on:  and  on  the  further  arround, 
as  allejrpd,  that  the  plaintiff  fraudulently 
misstated  and  suppressed  the  real  facts  of 
the  cflse  in -her  complaint  in  the  action  at 
law.  in  this:  that,  notwith stand inqr  she  was 
well  aware  of  the  fact  that  her  husband's 
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death  was  occasioned  by  a  narootic  poi8<A 
taken  by  him  with  suicidal  intent,  such  as 
would,  under  the  terms  of  the  certificate  of 
membership,  have  avoided  the  certificate, 
and  precluded  recovery  by  her  in  a  suit 
thereon,  she  stated  in  her  complaint  that  the 
death  of  her  husbcuid  was  occasioned  by  his 
accidentally  taking  an  overdose  of  chloral 
hydrate  with  no  intent  to  end  his  life  there- 
by. It  is  further  alleged  that  the  plaintiff 
in  the  action  at  law  failed  to  attach  to  her 
complaint  or  file  therewith  the  certificate  of 
membership  sued  on,  or  a  oopy  thereof,  and 
that  this  omission  on  her  part  was  for  the 
purpose  of  withholding  from  the  attention  of 
the  court  the  conditions  and  limitations  of 
the  certificate  of  membership,  which,  if 
brought  to  the  attention  ol  the  court,  would 
have  shown  that  she  could  not  recover  there- 
on. It  is  further  alleged  in  Uie  supplemen- 
tal bill  that  it  necessarily  resulted  from  the 
fact  that  the  certificate  of  membership  was 
not  attached  to  or  filed  with  the  original 
complaint  in  the  action  at  law  that  the 
same  was  not  brought  to  the  attention  of 
this  court  on  the  writ  of  error,  because  the 
defendant  was  compelled,  l^  reason  of  the 
fact  that  it  was  not  informed  of  the  insti- 
tution of  the  suit  at  law  until  it  was  too 
late  to  file  a  bill  of  exceptions,  and  thus  make 
the  certificate  of  membership  a  pjirt  of  the 
record,  to  rely  solely  for  the  reversal  upon 
the  record  of  the  case  proper.  A  demurrer 
to  the  bill,  supplemental  bill,  and  amended 
bill,  setting  forth  the  foregoing  facts  and 
others,  which,  if  necessary,  will  be  referred 
to  in  the  opinion,  was  filed  by  defendant, 
and  sustained  by  the  court.  Thereupon  the 
bill  was  dismissed.  To  review  the  action 
of  the  trial  court  in  so  dismissing  the  b41, 
the  appellant  prosecuted  its  appeal  to  this 
court. 

Argued  before  Sanhom  and  Thayer,  Cir- 
cuit Judges,  and  Adams,  District  Judge. 

Messrs,  W.  E.  Hemingway,  U.  IC 
Rose,  and  G.  B.  Rose,  for  appellant: 

Courts  of  chancery  will  direct  a  new  trial 
after  a  judgment  at  law,  when  the  com- 
plainant can  show,  first,  that  his  adversary 
has  obtained  an  advantage  that  cannot  be 
conscientiously  retained, — as,  that  a  suc- 
cessful plaintiff  had  no  cause  of  action,  or 
an  unsuccessful  defendant  had  a  meritorious 
defense;  second,  that  his  own  conduct  has 
been  free  from  fault  and  unmixed  with  neg- 
ligence; third,  that,  owing  to  some  fraud, 
accident,  or  mistake,  not  imputable  to  him 
or  his  attornev,  he  was  not  present  at  the 
trial,  or  not  able  to  make  his  defenne  there. 

Vallentine  v.  Holland,  40  Ark.  340 :  Leigh 
V.  Armor,  35  Ark.  123;  Oliver  v.  Pray,  4 
Ohio,  175,  19  Am.  Dec.  595;  Ea/rkey  v.  Till- 
man, 40  Ark.  551 ;  Johnson  v.  Bra/nch,  48 
Ark.  536,  3  S.  W.  819;  Ka/nsas  rf  A.  V.  R. 
Co,  V.  FitzhuqK  61  Ark.  341,  33  S.  W.  9B0; 
hiitle  Rock  A  Ft.  B.  R.  Co,  v.  Wells,  61  Ark. 
354,  30  L.  K.  A.  560,  33  S.  W.  208:  Martin 
V.  Ciirley,  70  Minn.  4S0.  73  N.  W.  406:  Hen- 
derson  v.  ha/nge,  71  Minn.  468,  74  N.  W. 
173:  DimocJc  v.  Revere  Copper  Co.  117  U. 
S.  659,  29  L.  ed.  904,  6  Sup.  Ct.  Rep.  855; 
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Eakins  ▼.  Kemper,  21  Mont.  160,  53  Pac. 
310;  Hanthom  v.  Oliver,  32  Or.  57,  51  Pac. 
440;  Grady  v.  Donahoo,  108  Cal.  211,  41 
Pa«.  41 :  FcarsoH  v.  Drohae  Fishing  Co.  99 
Cal.  426,  34  Pac.  76;  Titus  ▼.  Larsen,  18 
Wash.  145,  51  Pac.  351;  Cooley  v.  Barbour- 
iHUe  Land  d  Itnprov.  Co.  19  Ky.  L.  Rep. 
1464,  43  S.  \V.  404;  Pelzer  Mfg.  Co.  v.  flam- 
hurg-Hremen  F.  liia.  Co.  62  Fed.  3;  Fraaier 
T.  Williama,  18  Ind.  416;  Clark  y.  Lyon,  2 
Hilt.  91;  Jean  v.  Henneasy,  74  Iowa,  348, 
37  N.  W.  771;  Buena  Vista  County  v.  Iowa 
Falls  d  8.  C.  R.  Co.  49  Iowa,  657 ;  Farmers' 
Mvt.  F.  Ins.  Co.  V.  Reynolds,  52  Vt.  405; 
Bouston  d  T.  C.  R.  Co.  v.  Burke^  55  Tex. 
323,  40  Am.  Rep.  808;  Bite  v.  Fisher,  76 
Ind.  231;  Bell  v.  Cunningham,  1  Sumn.  89, 
Fed.  Cas.  No.  1,246;  Marine  Ins.  Co.  v. 
Hodgson,  7  Granch,  332,  3  L.  ed.  362. 

Where  the  plain  tiff  sho>vvs  a  real  equity 
that  has  been  sacrificed  either  by  means  of 
fraud,  accident,  mistake,  or  surprise,  the 
same  relief  is  awarded  as  ait  law. 

Radzuiceit  ▼.  Watkins,  63  Neb.  412,  73 
N.  W.  679. 

Mistake  in  cases  of  this  kind  is  sufficient 
ground  for  equitable  relief. 

2  Pom.  Eq.  Jur.  §§  836,  854,  871. 

Negligence,  if  not  intentional,  does  not 
always  prevent  relief. 

2  Pom.  Kq.  Jur.  §  856;  2  Freeman,  Judg- 
ment, §  5004. 

The  Arkansas  statute  provides  for  a  new 
trial,  after  the  term  has  elapsed,  "for  una- 
voidable casualty  or  misfortune  preventing 
the  party  from  appearing  or  defending." 

Sandels  &  U.  Dig.  §  4197. 

This  seems  to  be  inoperative  in  the  Feder- 
al courts. 

Fishbum  ▼.  Chicago,  M.  d  8t.  P.  R.  Co. 
137  U.  S.  60,  34  L.  ed.  585,  11  Sup.  Ct.  Rep. 
8. 

But  although  a  state  statute  cannot  re- 
strict or  limit  the  equity  powers  of  the  Fed- 
eral courts,  yet  its  provisions  may  be  just- 
ly observed  to  the  esctent  to  which  the  court 
is  authorized  to  exercise  a  discretion  within 
the  general  rules  of  equity  jurisprudence. 

Massachusetts  Ben.  Life  Asso.  v.  Lohmil- 
ler,  20  C.  C.  A.  274,  46  U.  S.  App.  103,  74 
Fed.  23. 

Mr.  P.  C.  Dooley,  for  appellee: 

A  misunderstanding  of  the  nature  of  a 
cause  of  action  is  no  excuse  for  equitable  re- 
lief. 

State  Bank  ▼.  Stanton,  2  Gilmer  (Va.) 
352;  Black,  Judgments,  §  381. 

The  following  are  instances  where  relief 
was  asked  similar  to  the  prayer  of  this  bill: 

Oardenhire  v.  Vinson,  39  Ark.  270;  Ban- 
na V.  Morrow,  43  Ark.  107;  Conway  v.  Elli- 
son,  14  Ark.  300;  Sta^e  use  of  Allen  v, 
CSeilh  4  Mo.  App.  221;  White  v.  Snow.  71 
N.  C.  232;  Robertson  v.  Bergen,  10  Ind. 
402;  Langdon  v.  Bullock,  8  Ind.  341;  Ses- 
sions use  of  Sharp  v.  Stevens,  1  Fla.  233, 
46  Am.  Dec.  339;  Black,  Judgments,  §§  380, 
387,  388. 

Mistakes  of  law  or  of  the  understanding 
will  not  be  relieved  in  a  court  of  chancery. 

Richmond  d  P.  R.  Co.  y.  Shippen,  2  Pat- 
ton  &  H.  (Va.)  327;  Meem  ▼.  Rucker,  10 
4^5  L.  R.  A. 


Gratt   506;    Huhbard  y.   Martin,   8   Yerg. 
498;  Black,  Judgments,  §  381. 

A  court  of  equity  does  not  interfere  witli 
judgments  at  law  unless  the  complainant 
has  an  equitable  defense  of  which  he  could 
not  avail  himself  at  law,  or  had  a  good  de- 
fense at  law  which  he  was  prevented  from 
availing  himself  of  by  fraud  or  accident,  un- 
mixed with  negligence  of  himself  or  his 
agents. 

Knox  County  v.  Harshman,  133  U.  S.  154, 
33  L.  ed.  586,  10  Sup.  Ct.  Rep.  257 ;  Dimock 
V.  Revere  Copper  Co.  117  U.  S.  559;  29  L. 
ed.  994,  6  Sup.  Ct.  Rep.  855;  Lyme  v.  Al- 
len, 51  N.  H.  245;  Brown  ▼.  Buena  Vista 
County,  95  U.  S.  159,  24  L.  ed.  422;  New 
York  L.  Ins.  Co.  y.  Bangs,  103  U.  S.  780,  26 
L.  ed.  608;  United  States  v.  Throckmorton, 
98  U.  S.  61,  25  L.  ed.  93;  Vance  v.  Bur- 
banks,  101  U.  S.  514,  25  L.  ed.  929;  Barsh- 
man  y.  Knox  County,  122  U.  S.  317,  sub 
nom.  United  States  ew  rel.  Harshman  y. 
Know  County  Ct.  30  L.  ed.  1155,  7  Sup^.  Ct 
Rep.  1171;  Sample  y.  Barnes,  14  How.  70, 
14  L.  ed.  330. 

Equity  will  not  enjoin  a  judgment  because 
it  is  unjust. 

Phillips  y.  Pullen,  45  N.  J.  Eq.  6,  16  Atl. 
10;  Roscnberger  v.  Bowen,  84  Va.  663,  5  S. 
E.  697;  Skirvvng  y.  National  L.  Ins.  Co.  8 
C.  C.  A.  241,  19  U.  S.  App.  442,  69  Fed,  742; 
York  V.  Clopton,  32  Ga.  362;  Gainsborough 
v.  Qifford.  2  P.  Wms.  424. 

That  the  judgment  was  by  default  does 
not  change  the  principle.  A  default  judg- 
ment binds  the  parties  as  completely  as  if 
an  issue  was  joined  and  defense  made. 

Ooebel  y.  Iffla,  111  N.  Y.  170,  18  N.  E. 
640;  Lawrence  County  v.  Hall,  70  Ind.  469; 
Campbell  y.  Foster,  35  N.  Y.  368;  Learned 
y.  Bishop,  42  Wis.  470. 

A  judgment  is  conclusive  and  a  finality 
as  to  the  subject  of  the  controversy. 

Harshman  y.  Knox  County,  122  U.  S.  306, 
sub  nom.  United  States  ex  rel.  Harshman 
V.  Knox  County  Ct.  30  L.  ed.  1152,  7.  Sup. 
Ct  Rep.  1171;  Stillwell  y.  Walker,.!!  Nat. 
Bankr.  Reg.  569,  Fed.  Cas.  No.  13,451;  Sam- 
ple V.  Barnes,  14  How.  70,  14  L.  ed.  330; 
Otis  V.  Darga/n,  53  Ala.  178;  Louisville  d 
N.  R.  Co.  y.  Schmidt,  177  U.  S.  230,  44  L. 
ed.  747,  20  Sup.  Ct  Rep.  620;  Van  Fleet, 
Collateral  Attack,  p.  29. 

The  allegations  of  fraud  set  out  in  the 
bill  are  substantially  the  same  as  those  con- 
tained in  the  motion  at  law  to  vacate  the 
judgment,  which  were  adjudged  insufficient 
by  two  courts, — the  United  States  circuit 
court  in  Arkansas  and  this  courts — and  are 
res  judicata. 

Southern  P.  R.  Co.  ▼.  United  States,  163 
U.  S.  48,  42  L.  ed.  376,  18  Sup.  Ct  Rep. 
18;  Lyofi  v.  Perrtn  d  Q.  Mfg.  Co.  125  U.  S. 
698,  31  L.  ed.  839,  8  Sup.  Ct  Rep.  1024; 
Durant  v.  Essex  Co.  7  Wall.  107,  19  L.  ed.. 
154. 

Bills  shaU  not  be  entertained  by  courta 
of  the  United  States  where  there  is  a  plaiu 
and  adequate  remedy  at  law.    - 

Rev.  Stat  §  723;  Deweese  ▼.  Reinhard,. 
165  U.  S.  389,  41  L.  ed.  767,  17  Sup.  Ct* 
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District    Judge,    deliyered    the 
opinion  of  the  court: 

Two  propositions  were  settled  by  the 
Judgment  of  this  court  in  the  former  case 
(41  C.  C.  A.  180,  101  Fed.  46),  namely,  that 
the  servictt  of  process  as  made  upon  the  de- 
fendant in  the  legal  action  was  sufficient  to 
subject  it  to  the  jurisdiction  of  the  court  in 
that  case,  and  that  the  complaint  in  the  le- 
^al  action  stated  a  good  and  meritorious 
cauffe  of  action,  notwithstanding  the  fact 
that  the  certiiicate  of  membership  sued  on 
wa,}  not  filed  with  it.  This  leaves  but  three 
imT>ortant  facts  alleged  in  the  present  bill 
4W  grounds  for  equitable  interference,  name- 
ly, Frist.  That  the  plaintiff  in  the  legal  ac- 
tion intentionally  omitted  to  file  the  cer- 
tificate of  membership  with  her  complaint 
for  the  purpose  of  keeping  facts  therein  dis- 
closed from  the  court  s  attention.  Second. 
That  appellee  made  a  false  allegation  that 
her  liusband's  death  was  caused  by  acciden- 
tally taking?  an  overdose  of  chloral  hydrate, 
when  she  knew  that  he  came  to  his  death  by 
a  narcotic  poison  taken  with  suicidal  intent. 
Third.  That  Bass,  whd  was  the  president, 
as  well  as  secretary,  of  the  subordinate  lodge 
at  Little  Kock,  upon  whom  the  seivice  of 
process  was  made  in  the  legal  action,  by 
misapprehension  as  to  the  intention  of  the 
marshal  in  making  service  failed  to  inform 
the  executive  officers  of  the  association  of 
the  fact  of  the  service,  and  that  it  was  there- 
by prevented  from  making  a  defense  to  the 
action  at  law. 

It  may  be  here  appropriately  said  that  the 
bill  does  not  charge  any  collusion  between 
the  appellee  and  the  marshal  to  procure  a 
doubtful  service,  or  to  cause  anv  misappre- 
hension on  the  part  of  Bass  with  respect  to 
the  ofllcer's  purpose. 

We  have  not  overlooked  the  fact  that  t^e 
bill,  taken  as  a  whole,  charges  a  fraudulent 
purpoee  on  the  part  of  plaintiff  in  the  ac- 
tion at  law  to  deceive  the  court  by  with- 
hoHinflf  the  certificate  of  membership  from 
the  files,  nor  that  it  charges  that  she  mis- 
stated the  facts  in  her  complaint*  already 
adverted  to,  for  the  purpose  of  defrauding 
the  association.  These  general  averments 
do  not  aid  the  bill  in  any  material  respect, 
provided  the  acts  alleged  to  have  been  done 
by  the  appellee  were  not  in  and  of  them- 
selves calculated  to  impose  upon  or  deceive 
the  court  before  whom  the  action  was  pend- 
ing. It  is  not  sufficient  to  charsre  generaUy 
that  the  judsrment  was  procured  fraudulent- 
ly, or  that  the  court  was  impo<(ed  upon.  "A 
state  of  facts  must  be  disclosed  by  the  h'V 
from  which  the  court  can  see  that  the  con- 
clusions stated  by  the  pleader  to  the  effect 
that  the  judgment  was  fraudulently  pro- 
cnred.  etc..  arepronerlv  [and  fiirlyl  drawn." 
United  States  v.  Norsch,  42  Fed.  4 17;  Pas- 
saie  Print  Works  v.  Eht  d  W,  Dm  GoodM 
Co.  44  C.  C.  A.  426.  105  Fed.  163.  We  must 
therefore  take  up  and  consider  the  three  im- 
portant fscts  which  are  said  to  constitute 
the  wrongful  conduct  in  connection  with  the 
65L.R.  A. 


action  at  law.  We  are  unable  to  discern, 
how  the  failure  to  file  the  certificate  of 
membership  with  the  complaint  dould  have 
deceived  or  misled  the  court.  A  comp.eto 
cause  of  action,  as  already  seen,  was  stated 
without  it.  If  it  had  beeen  filed,  it  mani« 
festly  would  have  disclosed,  so  far  as  it  is 
now  pertinent  to  consider  it,  only  the  fact 
that  the  association  did  not  thereby  insure 
against  death  resulting  from  taking  poison 
with  suicidal  intent.  But  what  of  that? 
It  was  not  alleged  in  the  complaint  that 
the  appellee's  husband  died  as  a  result  of 
any  such  voluntary  action  on  his  part,  and 
therefore  that  the  association  was  not  bound 
by  the  obligations  of  its  contract.  On  the 
contrary,  it  was  alleged  that  he  died  as  a 
result  of  accidental l}"*  taking  an  overdose  of 
chloral  hydrate,  which,  if  true,  brought  the 
association  within  the  obligation  of  its  eon- 
tract.  The  certificate  might  have  informed 
the  court  of  the  association's  obligations  un- 
der divers  state  of  facts,  but  it  could  not, 
in  the  nature  of  the  case,  have  disclosed 
what  the  extraneous  facts  might  be.  It  Is, 
moreover,  apparent  from  the  opinion  in  the 
former  case  that  this  certificate  of  member- 
ship was  produced  and  read  in  evidence  at 
the  trial.  This  clearly  negatives  any  inten- 
tion on  the  part  of  the  appellee  to  withhold 
from  the  trial  court  any  of  the  facts  dis- 
closed by  the  certificate,  whatever  the  same 
might  be.  In  ordinary  practice  the  court 
never  sees  the  exhibits  filed  with  the  com- 
plaint until  they  are  called  to  its  attention 
at  the  trial.  It  seems  to  us,  as  a  result  of 
the  foregoing  observations,  that  the  failure 
to  file  the  certificate  with  the  complaint 
could  not,  in  the  nature  of  things,  have  de- 
ceived or  misled  the  court  with  relation  to 
any  pertinent  facts  of  tJie  case;  and  if,  by 
any  possibility,  it  might  have  so  done,  its 
production  in  evidence  at  the  trial,  while 
judgment  was  under  consideration,  served 
every  fair  and  reasonable  purpose. 

We  are  next  brought  to  consider  the  ef- 
fect of  the  alleged  false  statement  in  the 
complaint.  The  contention  is  that  the  ap- 
pellee should  have  pleaded  herself  out  of 
court  by  alleging  facts  which  disclosed  no 
cause  of  action;  in  other  words,  that  she 
should  never  have  instituted  her  suit  at  all. 
This  is  high  ground  to  occupy,  and  enters 
into  the  domain  of  morals  and  conscience; 
and  into  this,  which  in  a  large  sense  is  the 
proper  domain  of  equity,  we  will  follow  it. 
Kven  if  appellee  knew  (and  for  the  purposes 
of  this  case,  under  the  p!eadin(?s,  we  must 
assume  she  did  know)  that  her  husband  in- 
tentionally committed  suicide,  hsd  she  not 
the  right,  under  the  highest  dictates  of 
equity  as  well  as  law,  to  submit  her  claim 
in  the  due  and  orderly  course  of  lesal  pro- 
cedure, first,  to  the  consideration  and  delib- 
erate judgment  of  the  association,  and  then, 
if  nece«»8ary,  to  that  of  the  court?  The  as- 
sociation might,  as  a  matter  of  policy,  vol- 
untarily have  waivM  the  defense  of  inten- 
tional suicide,  or  it  might,  by  reason  of  its 
conduct  before  or  after  the  death  of  the  in- 
jured, have  estopped  itself  from  asserting 
any  such  defense.    Waivers  and  estopp^s  of 
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all  kinds  ar«  fr«quentl7  found  in  the  path- 
way of  insurance  litigation.  Not  having 
the  certificate  of  membership  before  us,  we 

,  are  unable  to  state  the  exact  language  cre- 
ating the  condition  under  which  the  associa- 
tion seeks  to  escape  liability.  But  it  suffi- 
ciently appears  from  the  averments  of  the 
bill  that  tJie  language  employed  created  a 
condition  subsequent.  The  bill  charges  that: 
*'lt  was  expressly  provided  in  said  certifi- 
cate that,  if  said  David  Baxter  Gilbert  came 
to  his  death  in  consequence  of  any  narcotic, 
or  hv  reason  of  any  poison,  whether  taken 
accidentflUy  or  designedly,  there  should  be 

•  no  recovei-y."  Language  of  this  kind  created 
a  condition  subsequent  {Weatem  Aasur.  Co. 
v.  ./.  //.  Mohlman  Co.  40  L.  R.  A.  661,  28 
C.  C.  A.  157,  51  U.  S.  App.  577,  83  Fed. 
811;  Anthony  v.  Mercantile  Mut,  Acci.  As- 
80.  102  Mass.  354,  26  L.  R.  A.  406,  38  N. 
E.  973;  Cobnm  v.  Travelers*  Ins.  Co.  146 
Mass.  220,  13  N.  E.  604;  Van  Valkenhurgh 
v.  AmeHcan  Popular  L.  Ins.  Co,  70  N.  Y. 
605;  Murray  v.  New  York  L.  Ins.  Co.  85 
N.  Y.  236),  and  as  such  imposed  the  bur- 
den on  the  association  of  bringing  the  case 
within  it.  Borne  Benefit  Asso.  v.  Sargent, 
142  U.  S.  691,  35  L.  ed.  1160,  12  Sup.  Ct. 
Rep.  332,  and  cases  cited  supra.  Such  con- 
ditions may  be  waived  by  the  insurer  either 
before  or  after  thev  are  broken  {Olohe  Mut. 
h.  Ins.  Co.  V.  Wolff,  95  U.  S.  326,  24  L.  ed. 
387),  or  the  insurer  may  be  estopped  from 
asserting  any  rights  under  such  conditions 
by  exacting*  from  the  assured,  with  full 
knowledge  of  the  facts  constituting  the  de- 
fense, technical  compliance  with  the  provi- 
sions of  the  policy  relating  to  proofs  of 
death,  or  by  other  facts  imposing  burdens 
or  expen5*e  upon  the  assured.  New  York 
L.  Ins.  Co.  V.  Baker,  27  C.  C.  A.  658,  49  U. 
S.  App.  600,  83  Fed.  647;  Titus  v.  Oleyis 
Falls  Ins.  Co.  81  N.  Y.  410,  and  cases  cited. 
In  the  last-mentioned  cases  a  large  number 
of  applies tory  authorities  are  referred  to, 
which  fully  support  the  proposition  an- 
nounced. It  may  be  that  in  the  case  now 
under  consideration  there  were  fact^  known 
to  appellee  which  would  have  entitled  her 
to  resist  the  forfeiture,  provided  the  apso- 
ciation  saw  fit  to  urge  it  in  defence.  If  so, 
the  allecrations  of  her  complaint  in  the  ac- 
tion at  law  were  not  only  true  to  an  equita- 
ble, but  to  a  strictly  leiral,  intent,  and  the 
association  was  required  to  affirmativelv 
plead  the  condition  relied  upon  by  it,  and 
the  breach  of  it.  Appellee  afterwards,  and 
not  till  then,  could  appropriately,  by  her 
replication,  allege  waiver  or  estoppel,  and 
thereby  create  an  issue  with  reference  to' 
them.  *  We  may  perhaps  be,  and  probably 
are,  justified  in  believmsr  that  facta  cntit- 
lin^r  plaintiff  to  urtre  waiver  or  estopnel  did 
exi*t,  as  defendant's  counsel.  learn'»d  in  all 
the  law  flroveminsr  waiver  and  estoppel,  and 
its  particular  application  to  insurance  con- 
tracts, and  tennwous  of  the  riqrht  of  their 
client,  have  failed  to  neeative  them  in  their 
bill.  From  the  fore?oinar.  it  appears  tha^t. 
even  though  the  api>p«llee  did  in  point  of  fact 
knmv  that  her  hi'^'hand  d^'ed  as  a  result  of 
takinj?  poison  with  suicidbl  intent,  she 
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might  neverthdess  have  had  a  merrtorioo* 
cause  of  action  against  the  association,  and 
would  have  been  fully  warranted,  both  in 
law  and  morals,  to  institute  her  suit,  and 
allege  a  cause  of  action  under  the  general 
obligation  of  the  certificate  of  membership, 
without  alleging  a  defense  which  the  appel- 
lant might  either  waive,  or  from  the  asser> 
tion  of  which  it  might  well  have  been  es- 
topped. 

We  have  so  far  treated  the  case  from  the 
standpoint  of  appellant's  counsel,  and  have 
endeavored  to  subject  it  to  the  highest  mor- 
al and  equitable  tests;  but,  in  our  opinion,, 
we  are  not  required  to  go  to  that  length. 
Judge  Thayer  said  in  the  case  of  United 
States  V.  Norsch,  42  Fed.  417,  as  follows: 
*' Whatever  a  person's  own  opinion  may  be 
touching  his  right  to  relief  in  a  given  case, 
he  is  entitled  to  take  the  judgment  of  a. 
court  having  jurisdiction  to  hear  and  deter- 
mine the  cause,  and  in  so  doing  he  comm its- 
no  fraud.  A  litigant  in  such  case  only 
crosses  the  line  dividing  legal  frauds  from 
conduct  that  is  merely  reprehensible  from  a 
moral  standpoint  when  he  resorts  to  false 
testimony,  or  to  some  trick  or  artifice,  with 
a  view  of  deceiving  the  court,  and  thereby 
obtaining  a  judgment  to  which  he  is  not 
entitled." 

To  this  proposition  we  fully  agree.  The 
courts  of  the  land  are  open  to  all  suitors  to 
present  their  controversies  and  claims  to 
the  arbitrament  of  a  constituted  magistra- 
cy. A  litigant  has  the  undoubted  right  to 
present  his  own  theory  of  a  case,  and,  even 
though  he  may  know  facts  which,  in  his 
opinion,  would  conscitute  a  d^'fense,  he  may 
confidently  rely  upon  the  defendant  in  the 
case — certainly  when  his  interest  dictates  it 
— ^to  perform  his  full  duty,  and  is  not  re- 
quired, under  any  recognized  principle  of 
law  or  equity,  to  anticipate  him  in  so  doin^^^ 
He  has  a  right  to  assume  that  the  defend- 
ant will  make  all  defenses  available  to  him 
which  he,  in  the  exercise  of  his  own  judsr- 
ment  and  discretion,  deems  wise  and  poMtie 
to  make.  We  conclude  from  the  foregoing 
that  the  fact  that  the  plaintiff  in  the  action 
at  law  failed  to  set  forth  facts  which  wou'd 
have  defeated  her  recovery,  as  hereinbefore 
detailed,  affords  no  ground  for  a  court  of 
equity  to  vacate  the  judgment  obtained  by 
her  in  the  action. 

The  last  fact  relied  upon  by  the  associa- 
tion to  vacate  the  judarment  in  question  i* 
that  Bass,  the  -presidv'nt  and  secretary  of 
the  subordinate  lodcre  at  Little  Rock,  by  rea- 
son of  failure  on  his  part  to  appreciate  the 
fact  that  he  was  served  with  process  in  tht?- 
action,  failed  to  communicate  the  same  to 
the  association,  and  as  a  result  it  was  de- 
prived of  an  opportunity  of  makins?  a  de- 
fense. The  service,  as  made  upon  him,  w^s 
srood.  He  was  the  constituted  agent  of  the 
association  for  receivinsr  service  of  process. 
Travelers*  Protective  Asso.  v.  Oilhert,  41  C. 
C.  A.  180,  101  Fed.  46.  The  only  question, 
for  consideration  is  whether  it  can  complain 
of  the  accident,  misapprehension,  or  negli- 
gence of  its  a^ent. 

In  Knox  County  v.  Barshman,  133  U.  S^ 
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154,  33  L.  ed.  588,  10  Sup.  Gt.  Rep.  258,  it 
is  said: — "A  court  of  equity  does  not  inter- 
fere iftitb  judgments  at  law  unless  the  com- 
glainaat  has  an  equitable  defense  of  whieh 
e  could  not  avail  hiinself  at  law,  or  had  a 
good  defense  at  law  which  he  was  prevented 
from  availing  himself  of  by  fraud  or  acci- 
dent, unmixed  with  negligence  of  himself  or 
his  agents." 

In  Brown  v.  Buena  Vista  County,  95  U. 
S.  150,  24  L.  ed.  423,  which  was  a  bill  to  en- 
join the  enforcement  of  a  judgment  because 
procuied  by  fraud  and  confipiracy,  the  court, 
commenting  on  the  relief  onered  in  courts  of 
equity  against  judgments  procured  by  acci- 
dent or  mistake,  sajrs:  "But  such  relief  is 
never  given  upon  any  ground  of  which  com- 
plainant, with  proper  care  and  diligence, 
could  have  availed  himself  in  the  proc^ing 
at  law.  In  all  such  cases  he  must  be  with- 
out fault  or  negligence.  If  he  be  not  with- 
in this  category,  the  power  invoked  will  re- 
fuse to  interfere,  and  will  leave  the  parties 
where  it  finds  them.  .  .  .  *Nothifig  can 
call  forth'  a  court  of  eq^iity  into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. Where  those  are  wanting,  the  court 
is  passive,  and  does  nothing." 

In  Creath  v.  Sims,  5  How.  192,  12  L.  ed. 
Ill,  the  Supreme  Court  says:  A  court  of 
equity  "will  never  be  called  into  activity  to 
remedy  the  consequences  of  laches  or  neg- 
lect, or  the  want  of  reasonable  diligence. 
Whenever,  therefore,  a  competent  remedy  or 
defense  shall  have  existed  at  law,  the  party 
who  may  have  neglected  to  use  it  will  never 
be  permitted  here  to  supply  the  omission, 
to  ihe  encouragement  of  usdees  and  expen- 
sive litigation,  and  perhaps  to  the  subver- 
sion of  justice." 

See  Sample  v.  BoArnes,  14  How.  70,  14  L. 
ed.  3.30. 

In  Skirving  v.  National  L,  Ins,  Co.  8  C. 
C.  A.  241,  59  Fed.  742,  Judge  CaMwell, 
speaking  for  this  court  on  the  subject  of 
juTiPdiction  of  courts  of  equity  to  enjoin 
judgments,  says:  "The  jurisd'otion  is  not 
favored,  and  the  grounds  upon  which  it 
will  be  exercised  are  narrow  and  restricted. 
It  will  not  suffice  to  show  that  injustice  is 
done  by  the  judgment  against  which  reMef 
is  sought,  and  that  it  wou'd  be  a  hardship 
to  enforce  it,  or  that  the  defendant  had  a 
good  legal  defense  to  the  cause  of  action  up- 
on which  the  judgment  was  rendered,  but  it 
mu?t  also  appear  that  the  defendaat  was 
prevented  from  interposing  his  defense  at 
law  by  the  fraud  or  misconduct  of  the  plain- 
tiff, or  by  some  accident  or  mistake  occur- 
ring without  any  fault  of  the  defendant  or 
his  agents,  and  that  it  would  be  contrary 
to  equity  and  good  conscience  to  enforce  the 
judgment." 

The  standard  fixed  by  the  foregoing  and 
many  other  authorities  to  which  we  might 
refer  is  perfectly  clear.  A  defendant,  to 
avail  himself  of  the  equity  jurisd'ctinn  to 
be  relieved  of  a  judgement  on  the  ground  of 
fraud,  accident,  or  mistake,  must  show  th't 
the  fraud,  acc'dent,  or  mistake  upon  whic^» 
he  re^^ee  is  "unmixed  with  neflrlisrence  of 
himself  or  hie  agents."  How  do  the  facts 
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of  the  case  now  under  consideration  square 
with  this  rule?  Appellant's  agent,  consti- 
tuted as  suoili  by  the  laws  of  the  state  of 
Arkansas,  was  duly  served  with  process  call- 
ing his  principal  into  court  to  defend  the 
action.  This  is  equivalent  in  law  to  service 
upon  the  principal  himself.  This  cannot  be 
questioned.  The  only  accident,  mistake,  or 
misapprehension  stated  in  the  bill  to  have 
been  the  occasion  of  failure  to  defend  is  as 
follows:  "The  marshal  [quoting  now  from 
the  bill  of  complaint]  of  this  district  went 
to  the  secretary  of  the  lodge  [referring  to 
the  subordinate  lodge  in  Little  Rock]  for  the 
purpose  of  serving  said  summons  [referring 
to  the  summons  in  the  legal  action],  but 
the  said  secretary  advised  him  that  he  was 
not  the  proper  person  to  be  served,  and  the 
said  marshal  tnen  departed,  as  said  secre- 
tary supposed,  for  the  purpose  of  making  a 
proper  Service." 

It  appears  from  the  record  of  this  case 
and  the  opinion  in  the  former  case  that  at 
the  same  time  the  transaction  just  quoted 
from  the  bill  of  complaint  occurred  the 
marshal  did  in  fact  deliver  a  true  copy  of 
the  summons  to  the  secretary.  The  facts 
of  the  case  convince  us  that  the  appellant's 
agent  vohmtarily  assumed  to  act  upon  his 
own  judgment,  and  in  so  doing  not  to  rec- 
ojmize  the  service  of  lawful  process  upon 
him.  Inatmuch  as  legal  service  was  made 
upon  the  association  by  leaving  process  with 
its  agent,  Bass,  it  imposed  l^e  legal  duty 
upon  it  to  ap;oar  and  defend  the  action, 
if  it  had  any  defense  to  make,  and  the  fail- 
ure to  do  so,  in  view  of  all  the  facts  dis- 
closed by  the  record,  in  our  opinion,  amou(its 
to  culpable  negligence.  We  are  also  of 
opinion  that  the  misapprehension  claimed  to 
exist  on  the  part  of  Secretary  Bass  was  not 
such  as  justified  him  in  not  informing  the 
proper  executive  officers  of  the  pendency  of 
the  suit.  Kven  if  he  did  think  the  marshal 
would  take  his  advice,  and  serve  some  other 
person,  he,  with  the  copy  of  the  summons  in 
his  possession,  was  not  justified  in  the  mis- 
apprehension claimed  for  him.  He  .was 
clearly  negligent  in  not  apprising  his  supe- 
rior officers  of  the  service  as  made,  and  the 
association,  being  responsible  for  his  negli* 
gcnce,  cannot  resort  to  a  court' of  equity  for 
rel  ief . 

This  is  not  all.  Section  4197  of  Sandels 
&  Hill's  Digest  of  the  Statutes  of  Arkansas 
makes  the  following  provision:  "The  court 
in  which  a  judgment  or  final  order  has  been 
rendered  or  made  shall  have  power,  after 
the  expiration  of  the  term,  to  vacate  or  mod- 
ify such  judgment  or  order  [for  the  follow- 
ing reasons] :     .     .     . 

"Subd.  4:  For  fraud  practised  by  the 
successful  party  in  the  obtaining  of  the 
judgrnent  or  order.     .     .     . 

**Subd.  7:  For  unavoidable  casualty  or 
misfoi-tune  preventing?  the  party  from  ap- 
pearing or  defending." 

Section  4199.  same  Digest,  provides  as  fol- 
lows: "The  proceedings  to  vacate  or  modi- 
fy the  judgment  or  order,  or.  che  grounds 
mentioned  in  the  4th  .  .  .  [and]  7th 
.  .  .  subdivisions  of  8  4197,  shall  be  by 
complaint,  verified  by  affidavit,  setting  forth 
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the  judgment  or  order,  the  grounds  to  va- 
cate or  modify  it,  and  the  defense  to  the 
action,  if  the  party  applying  was  defend- 
ant. On  the  complaint  a  summons  shall  is- 
sue and  be  served,  and  other  proceed ins^s 
had  as  in  an  action  by  proceedings  at  law." 
Section  5S43  provides  that,  when  the 
grounds  for  a  new  trial  are  discovered  after 
the  term  at  which  the  verdict  or  decision 
was  rendered,  an  application  for  a  new  trial 
may  be  filed  with  the  clerk  not  later  than 
the  second  term  after  the  discovery.  The 
last-mentioned  section  provides  for  the 
method  of  taking  the  evidence  on  such  ap- 
plication, and  provides  that  no  such  appli- 
cation shall  be  made  more  than  three  years 
after  the  final  judgment  was  rendered. 
Those  pmvisions  of  the  statutes  of  Arkan- 
sas, by  force  of  the  conformity  act  of  June 
1,  1872  (Rev.  Stat.  1878,  §  914),  are  appU- 
cable  to  and  govern  procedure  in  the  Fed- 
eral courts  in  cases  coming  within  their  puir- 
view.  In  fact,  it  appears  from  the  redord 
that  a  proceeding  under  the  statutes  was  re- 
sorted to  by  the  appellant  and  denied.  But, 
irrespective  of  that  particular  feature  of 
the  ease,  it  is  manifest  that  an  ample  reme- 
dy existed  in  favor  of  the  appellant  under 
the  Arkansas  statutes  above  alluded  to. 
They  not  only  gave  the  court  jurisdiction  to 
vacate  or  modify  a  judgment  after  the  term 
at  which  it  was  rentleied,  but  prov'ded  a 
full  scheme  for  the  trial  of  a  proceeding  for 


that  purpose.  We  are  unanimously  of  opin- 
ion that  those  statutes  afforded  the  appel- 
lant a  plain  and  adequate  remedy  nt  law 
for  the  wrong  for  the  redress  of  which  it 
now  resorts  to  a  court  of  equity,  and  effect- 
ually forecloses  the  relief  now  sought.  This 
cannot  be  done.  Rev.  Stat.  §  723;  Detoeese 
V.  Reinhard,  165  U.  S.  386,  41  L.  ed.  757,  17 
Sup.  Ct.  Rep.  340,  and  cases  there  cited. 
Such  is  the  conclusion  reached  by  this  court 
in  the  case  of  Folsom  v.  Ballard^  16  G.  C. 
A.  593,  36  U.  S.  App.  75,  70  Fed.  12,  to 
which  we  adhere. 

We  are  alno  of  opinion  that  on  the  facts 
and  circumstances  disclosed  by  the  bill,  in 
view  of  the  conclusions  reached  and  princi- 
ples announced  in  the  foregoing  opinion,  the 
appellant  haA  a  full  opportunity  to  proi'ent 
all  the  facts  now  claimed  to  invaMdate  the 
certificate  of  membership  in  the  defense  to 
the  action  at  law,  proviaed  it  exercised  rea- 
sonable care  and  diligence  in  preparing  for 
and  making  such  defense.  In  that  oppor* 
tunity,-also,  it  had  an  ample  remedy  at  law. 

Other  considerations  which  have  been 
urged  on  us  by  counsel,  not  hereinbefore 
specifically  referred  to,  have  received*  our 
careful  attention,  and  do  not,  in  our  opin- 
ion, militate  against  the  conclusions 
reached. 

The  judgment  of  the  Circuit  Court  in  dis- 
missing the  hill  was  correct,  and  accordingly 
is  affirmed. 
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Elizabeth   S.  VAN  ANDA,.  Admx.,  etc.,  of 
Carmi  A.  Van  Anda,  Deceased,  Appt., 

V, 

NORTHERN     NANIGATTON     COMPANY 

OF  ONTARIO. 

(49  C.  C.  A.  596,  111  Fed.  765.) 

A.  ■t^anislilp  company  In  not  liable  for 
the  d^ath  of  a  paaaenirer,  caaaed  by 
•l^eplnfp  on  a  Tvet  mattremi,  where,  be- 
cnnse  of  an  extraordinary  passenger  list,  he 
cannot  be  furnished  with  a  berth,  and  to 
reach  his  destination  he  agrees  to  make  use 
of  a  mattress  borrowed  by  the  company  from 
a  storekeeper,  the  condition  of  which  he  has 
an  opportunity  to  inspect. 

(November  6,  1901.) 

APPEAL  by  plaintiff  from  a  jndgrment  of 
the  District  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
District  of  Illinoia  in  favor  of  defendant  in 
an  action  broupht  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intesta  te.    A  ffirmed. 

Nora. — As  to  liability  for  Illness  resulting 
from  failure  to  furnish  berth,  see  also.  In  this 
series.  McWerthy  v.  Detroit,  G.  R.  &  W.  R.  Co. 
(Mich.)   ante,  SOC. 

As  to  duty  of  railroad  company  to  heat  cars, 
and  liability  for  illness  resiiirlng  from  failure 
to  do  so,  see  Taylor  v.  Wabash  R.  Co.  (Mo.) 
42  L.  U.  A.  110,  and  note. 
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The  facts  are. stated  in  the  opinion. 

Argued  before  Jenkins  and  Qrosscvp,  Cir- 
cuit Judges,  and  Seaman,  District  Judge. 

Messrs.  Ad^son  L.  Gardner  and 
Randall  W.  Bums,  for  appellant: 

The  immediate  and  proximate  cause  of 
the  death  of  Carmi  A.  Van  Anda  was  the 
negligent  and  wrongful  acts  of  the  respond- 
ent, the  Northern  Navigation  Company  of 
Ontario,  Limited,  in  not  furnishing  and  pro- 
viding suitable  and  reasonable  sleeping  ac* 
commodations  fur  said  Carmi  A.  Van  Anda 
while  upon  the  steamship  Britannic  in  the 
waters  of  Georgian  bay. 

FurccU  V.  Lauer,  14  App.  Div.  33,  43  N. 
Y.  Supp.  988;  Ehrgott  v.  xVcto  York,  06  N.. 
Y.  264,  48  Am.  Rep.  622;  Baltimore  City 
Pass.  R.  Co.  v.  Kemp,  61  Md.  74,  619,  48 
Am.  Rep.  134;  Scott  v.  Shepherd,  2  W.  Bl. 
802. 1  Smith,  I^ad.  Cas.549;  Ishamv,  Doic, 
70  Vt.  588,  45  L.  R.  A.  87,  41  Atl.  685; 
Taylor  v.  Hayes,  63  Vt,  475,  21  Atl.  610; 
Cooley,  Torts,  1st  ed.  76;  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  259,  18  L.  R.  A. 
215,  32  N.  E.  285;  Toledo,  P.  d  W.  R.  Co.  v. 
Pindar,  53  III.  447,  5  Am.  Rep.  57 ;  Fent  v. 
Toledo,  P.  d  TF.  R.  Co.  69  111.  349,  14  Am. 
Rep.  13;  Denver  d  R.  O.  R.  Co.  v.  Roller^ 
49  L.  R.  A.  77,  41  C.  C.  A.  22,  100  Fed.  738; 
Leathers  v.  Blessing,  105  U.  S.  626,  26  L. 
ed.  11C2;  Philadelphia,  W.  d  B.  R.  Co.  ▼. 
Philadedphia  d  H.  de  G.  Steam  Tow  Boai 
Co.  23  How.  209,  16  L.  ed.  433. 
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Yah  Anda  t.  Northern  Navigation  Co. 
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The  Northern  Navigation  Company  of 
Ontario,  Limited,  ov^ner  of  the  steamship 
Britannic,  was  liable  for  the  death  of  the 
aaid  Carmi  A.  Van  Anda. 

Baker  v.  Bailey,  16  Barb.  54;  McLean  v. 
Burbank,  11  Minn.  277,  Gil.  189,  12  Minn. 
^30,  Gil.  438;  Tiffany,  Death  by  Wrongful 
Act,  S  62;  Bryant  v.  Rich,  106  Mass.  180,  8 
Am.  Rep.  311;   Thorpe  v.  New  York  0.  d 
B.  R.  R,  Co.  76  N.  Y.  402,  32  Am.  Rep.  325 ; 
Steu;art  v.  Brooklyn  d  C.  T,  R,  Oo.  90  N.  Y. 
588;  Parsons  v.  New  York  O.  d  B.  R,  R. 
Oo.  113  N.  Y.  355.  3  L.  R.  A.  683,  21  N.  E. 
145:  Thomp.  Carr.  of  Pass.  50;  Hulbert  v. 
New  York  C.  R.  Co,  40  N.  Y.  153;  Smith  v. 
Britiah  d  N.  A.  Royal  Mail  Steam  Packet 
Co.  86  N.  Y.  408;  Kennedy  v.  Ryall,  67  N. 
Y.    379;  Willis  v.   Long  lalwnd   R.    Co.  32 
Barb.  393,  34  N.  Y.  670;  Davis  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  53  Mo.  317,  14 
Am.  Rep.  457 ;  Memphis  d  C.  R.  Co.  v.  Ben- 
son, 85  Tenn.  627,  4  S.  W.  5;  Hawcroft  v. 
'Oreat  Northern  R.  Co.  8  Eng.  L.  &  Eq.  362, 
16  Jur.  196;  Evansville  d  C.  R.  Co.  v.  Dun- 
can, 28  Ind.  444,  92  Am.  Dec  322;  Galena 
4i  C.  Union  R.  Co.  v.  Roe,  18  III.  488,  68 
Am.  Dec.  574;   Chicago  d  N.  W.  R.  Co.  v. 
Carroll,   5   111.   App.   201;  Oomales  v.  New 
York  d  E.  R.  Co.  39  How.  Pr.  407 ;  -Leslie  v. 
WaJtasK  St.  L.  d  P.  R.  Co.  88  Mo.  50;  Moore 
T.  Des  Moines  d  Ft.  D.  R.  Co.  69  Iowa,  491, 
30  N.  W.  51:  Neio  Y>>rk  C.  R.  Co.  v.  Lock- 
wood,  84  U.  S.  357,  21  L.  ed.  627 ;  Philadel- 
phia d  R.  R.  Co.  V.  Derby,  14  How.  468,  14 
L.  ed.  502;  New  World  v.  King,    16    How. 
469,  14  L.  ed.    1019;  Pennsylvania    Co.    v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141. 

The  1^1  right  of  appellant,  as  adminis- 
tratrix 01  the  estate  of  Carmi  A.  Van  Anda, 
deceased,  to  recover  for  the  death  of  said 
Van  Anda,  occasioned  by  the  wrongful  act, 
neglect,  and  default  of  appellee,  is  based 
upon  Lord  Campbell's  act,  m  force  in  the 
province  of  Ontario,  Dominion  of  Canada. 

Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439;  Chicago  d  E.  I.  R.  Co.  v. 
Rwise,  78  111.  App.  286;  Northern  P.  R.  Co. 
V.  Bdbcock,  154  U.  S.  190,  14  Sup.  Ct.  Rep. 
978.  38  L.  ed.  958;  Herrick  v.  Minneapolis 
d  St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep. 
771,  16  N.  W.  413;  Boston  d  M.  R.  Co.  v. 
McDuffey,  25  C.  C.  A.  247,  51  U.  S.  App. 
Ill,  79  Fed.  934;  Evey  v.  Mexican  C.  R.  Co. 
38  L.  R.  A.  387,  26  C.  C.  A.  407,  52  U.  S. 
App.  118,  81  Fed.  294. 

The  law  imposes  upon  common  carriers 
of  passengers  the  greatest  care  and  fore- 
sight for  the  safety  of  passengers,  and  holds 
the  carriers  liable  for  the  slightest  negli- 
gence. 

McLean  v.  Burbank,  11  Minn.  277,  Gil. 
180. 

It  was  the  duty  of  the  appellee  company 
to  provide  said  Carmi  A.  Van  Anda  with  a 
berth,  and  the  usual  and  proper  covering 
for  such  berth,  especially  when  the  same 
had  been  paid  for,  and  the  ticket  represent- 
ing such  payment  had  been  accepted  and  re- 
ceived by  the  transportation  company. 

Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311 ;  Thorpe  v.  New  York  C.  d  H.  R.  R.  Co. 
76  N.  Y.  402,  32  Am.  Rep.  325;  Stewart  v. 

$5  L.  R.  A. 


Brooklyn  d  0.  T.  R.  Co.  90  N.  Y.  588 ;  Par- 
sons V.  New  York  C.  d  H.  R.  R.  Co.  113  N. 
Y.  355,  3  L.  R.  A.  683,  21  N.  E.  145;  Thomp. 
Carr.  of  Pass.  50;  Hulbert  v.  New  York  C. 
R.  Co.  40  N.  Y.  153. 

Passengers  are  not  bound  ^  to  provide 
themselves  with  seats.  If  such  is  the  rule 
as  to  obtaining  seats,  how  much  more  dili- 
gence a  steamboat  company  should  use  in 
providing  berths.  Not  providing  a  passen- 
ger with  a  berth  when  he  has  paid  for  the 
same  would  per  se  be  n^ligence. 

Willis  V.  Long  Island  R.  Co.  32  Barb.  393, 
34  N.  Y.  670;  Davis  v.  Kansas  City,  St.  J. 
d  C.  B.  R.  Co.  53  Mo.  317,  14  Am.  Rep. 
457;  Memphis  d  C.  R.  Co.  v.  Benson,  85 
Tenn.  627,  4  S.  W.  5. 

A  railroad  company  is  not  excused  from 
carrying  passengers  according  to  contract, 
on  the  ground  that  there  is  no  room  in  the 
train. 

Hawcroft  v,  Oreat  Northern  R.  Co.  8  Eng. 
L.  &  Eq.  362,  16  Jur.  196. 

The  officers  of  the  steamship  Britannic 
were  not  obliged  to  take  on  more  passengers 
than  they  had  accommodations  for,  but, 
having  taken  them  on  board,  were  bound  to 
provide  safe  and  usual  accommodations 
awarded  to  passengers  upon  steamboats. 

Evansville  d  C.  R.  Co.  v.  Duncan,  28  Ind. 
444,  92  Am.  Dec.  322;   Catena  d  O.  Union 
R.  Co.  v.  Roe,  18  111.  488,  68  Am.  Dec.  574; 
Chicago  d  N.  W.  R.  Co.  v.  Carroll,  5  III.' 
App.  201. 

The  duty  of  a  steamboat  company  is 
greater,  if  anything,  than  that  of  a  railroad 
company  towards  its  passengers.  A  rail- 
road company  owes  the  duty  to  its  passen- 
gers of  furnishing  comfortable  and  safe  cars. 

Oomales  v.  New  York  d  H.  R.  Co.  39 
How.   Pr.  407. 

A  carrier  is  bound  to  exercise  the  highest 
degree  of  care  and  skill  to  preserve  the 
safety  of  its  passengers.  Reasonable  or 
ordinary  care  is  not  sufficient. 

Moore  v.  Des  Moines  d  Ft.  D.  R.  Co.  60 
Iowa,  491,  30  N.  W.  51;  New  York  C.  R.  Co. 
V.  Lockwood,  17  Wall.  357,  21  L.  ed.  627; 
Philadelphia  d  R.  R.  Co.  v.  Derby,  14  How. 
468.  14  L.  ed.  602 ;  New  World  v.  King,  16 
How.  469,  14  L.  ed.  1019;  Taylor  v.  Wabash 
R.  Co.  (Mo.)  42  L.  R.  A.  110,  38  S.  W.  304; 
Fort  Worth  d  D.  C.  R.  Co.  v.  Hyatt,  12  Tex. 
av.  App.  435,  34  S.  W.  677 ;  Dillingham  v. 
Hodges  (Tex.  Civ.  App.)  26  S.  W.  86. 

The  common  law  imposes  upon  railroads 
as  carriers  of  passengers,  both  at  the  depot 
and  in  the  cars,  the  duty  of  furnishing 
everything  reasonable  to  make  the  passen- 
gers comfortable  and  safe. 

Ray,  Negligence  of  Imposed  Duties,  Pas- 
senger Carriers,  pp.  90,  100,  125;  Hastings 
V.  Northern  P.  R.  Co.  53  Fed.  224 ;  Turren- 
tine  V.  Richmond  d  D.  R.  Co.  92  N.  C.  638; 
Louisville  d  N.  R.  Co.  v.  Jones,  83  Ala.  376, 
3  So.  902. 

Mr.  diaries  E.  Kremer,  for  appellee: 

A  court  of  admiralty  has  no  jurisdiction 
of  a  right  of  action  in  favor  of  the  repre- 
sentatives of  a  deceased  person,  when  th« 
death  occurred  upon  the  land. 

The  Plymouth,3  Wall. 20, tub  nom.  Hough 
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V.  Western  Tranap.  Co.  18  L.  ed.  125; 
Phamix  Ins,  Co,  v.  Erie  d  W.  Tranap.  Co. 

118  U.  S.  210,  30  L.  ed.  128,  6  Sup.  Ct.  Rep. 
1083;  Johnson  v.  Chicago  d  P.  Elevator  Co. 

119  U.  S.  388,  30  L.  ed.  447,  7  Sup.  Ct.  Rep. 
254;  The  H,  8.  Pickands,  42  Fed.  239; 
Price  V.  The  Belle  of  the  Coast,  66  Fed.  62; 
The  Mary  Garrett,  63  Fed.  1009;  The  City 
of  Lincoln,  25  Fed.  835;  Hermann  v.  Port 
Blakely  Mill  Co.  69  Fed.  646;  The  Ottaica, 
Brown,  Adm.  356,  Fed.  Caa.  No.  10,616;  The 
Neil  Cochrane,  Brown,  Adm.  162,  Fed.  Cas. 
No.  10,087 ;  The  Rock  Island  Bridge,  6  Wall. 
213,  fiiib  nom.  Galena,  D.  D.  d  M.  Packet  Co. 
V.  Rock  Island  R.  Bridge,  18  L.  ed.  753; 
The  Maud  Webster,  8  Ben.  547,  Fed.  Cas. 
No.  9,302;  The  Mary  Stetvart,  5  Hughes, 
312,  10  Fed.  137;  The  Albert  Dumois,  177 
U.  S.  240,  44  L.  ed.  751,  20  Sup.  Ct.  Rep. 
695;  The  Corsair,  145  U.  S.  348,  sub  nom. 
Barton  v.  Brown,  36  L.  ed.  732,  12  Sup.  Ct. 
Rep.  949;  Seward  v.  The  Vera  Cruz,  L.  R. 
10  App.  Cas.  59;  Billings  v.  Breinig,  45 
Mich.  65,  7  N.  W.  722 ;  The  Onoko,  47  C.  C. 
A.  Ill,  107  Fed.  984;  Milwaukee  v.  The 
Curtis,  37  Fed.  705;  Rundell  v.  Compa^nie 
Ginh-ale  Transatlantique,  49  L.  R.  A.  92, 
40  C.  C.  A.  625,  100  Fed.  655. 

Under  the  maritime  law  of  the  United 
States  no  right  of  action  survives  to  the  rep- 
resentatives of  a  deceased. 

The  Harrisburg,  119  U.  S.  199,  sub  nom, 
•  The  Harrisburg  v.  Rickards,  30  L.  ed.  358, 
7  Sup.  Ct.  Rep.  140;  The  Corsair,  145  U. 
S.  348,  sub  nom.  Barton  v.  Broton,  36  L.  ed. 
732,  12  Sup.  Ct.  Rep.  949;  The  Albert 
Dumois,  177  U.  S.  240,  44  L.  ed.  751,  20  Sup. 
Ct.  Rep.  595;  Bigelow  v.  Nickerson,  30  L. 
R.  A.  336,  17  C.  C.  A.  1,  34  U.  S.  App.  261, 
70  Fed.  113;  The  E.  B.  Ward,  16  Fed.  255. 

The  cause  of  action  arising  out  of  the 
death  of  the  deceased  arose  in  the  state  of 
Michigan,  the  place  of  the  death  of  the  de- 
ceased ;  and  it  does  not  appear  that  there  is 
in  Michigan  any  law  providing  for  the  right 
of  action  in  the  libellant  in  case  ol  death. 

8ev;ard  v.  The  Vera  Cruz,  L.  R.  10  App. 
Cas.  59,  5  Asp.  Mar.  L.  Cas.  270;  The  Albert 
Dumois,  177  U.  S.  240,  44  L.  ed.  751,  20  Sup. 
Ct.  Rep.  595. 

There  is  no  sufficient  evidence,  in  the 
record,  of  the  laws  existing  in  the  province 
of  Ontario,  in  which  it  is  alleged  the  cause 
of  action  in  this  case  arose. 

The  Scotland,  105  U.  S.  24,  sub  nom. 
National  Steam  Nav.  Co.  v.  Dyer,  26  L.  ed. 
1001;  Liverpool  d  G.  W,  Steam  Co.  v. 
Pheniof  Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788, 
9  Sup.  Ct.  Rep.  469;  Robinson  v.  Detroit  d 
C.  Steam  Nav.  Co.  20  C.  C.  A.  86,  43  U*.  S. 
App.  190,  73  Fed.  883. 

Under  the  laws  of  Canada  and  the  prov- 
ince of  Ontario  the  admiralty  courts  have 
no  jurisdiction  of  a  cause  of  action  arising 
under  Lord  Campbeirs  act,  because  such 
damage  is  held  to  be  not  within  the  act  of 
Parliament. 

The  Corsair,  145  U.  S.  348,  sub  nom.  Bar- 
ton V.  Broton,  36  L.  ed.  727,  12  Sup.  Ct.  Rep. 
949 ;  The  Albert  Dumois,  177  U.  S.  240,  44 
L.  ed.  751,  20  Sup.  Ct.  Rep.  59^5;  Robinson 
V.  Detroit  d  C.  Steam  Nov.  Co.  20  C.  C.  A. 
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86,  43  U.  S.  App.  190,  73  Fed.  883;  Seward 
V.  The  Vera  Cruz,  L.  R.  10  App.  Cas.  59,  5 
Asp.  Mar.  L.  Cas.  270;  Trimble  ▼.  Hill,  L. 
R.  5  App.  Cos.  342. 

There  is  no  sufficient  evidence  in  the 
record  to  show  that  the  mattress  upon 
which  the  deceased  slept  was  damp,  or  in  a 
condition  to  cause  injury  to  the  health  of 
anyone  sleeping  upon  the  same. 

The  libellant  must  make  out  his  case  by 
a  preponderance  of  the  evidence. 

The  Meta,  88  Fed.  21 ;  Holbrook  v.  Utiea 
d  S.  R.  Co,  12  N.  Y.  242,  64  Am.  Dec.  502; 
Hayman  v.  Pennsylvania  R.  Co.  118  Pa. 
508,  11  Atl.  815;  Stager  v.  Ridge  Ave.  Pass. 
R.  Co.  119  Pa.  70,  12  Atl.  821;  Taylor  v. 
Pennsylvania  Co.  50  Fed.  755;  Pennsylvania 
R.  Co.  V.  Raiordon,  119  Pa.  577,  13  Atl.  324; 
Delatrare,  L.  d  W.  R.  Co.  v.  Napheys,  90  Pa. 
135;  Keller  v.  Hestonville,  M,  d  F.  Pass.  R, 
Co.  1  Pa.  Dist.  R.  197;  Hutchinson,  Carr. 
2d  ed.  §  799. 

If  the  mattress  upon  which  Van  Anda 
slept  was  damp  and  musty  and  in  a  con- 
dition injurious  to  the  health  of  anyone 
sleeping  upon  the  same,  he  was  guilty  of 
contributory  negligence  in  sleeping  upon  it. 

The  Anglo  Norman,  4  Sawy.  185,  Fed. 
Cas.  No.-  393;  The  A.  W,  Thompson,  39  Fed. 
115;  The  Edith,  94  U.  S.  518,  sub  nom. 
Poole  V.  Tyler,  24  L.  ed.  167;  The  City  of 
Norwalk,  65  Fed.  98 ;  Boston  d  M.  R.  Co.  v. 
McDuffey,  25  C.  C.  A.  247,  51  U.  S.  App. 
Ill,  79  Fed.  934. 

It  being  conceded  that  pneumonia  is  a 
germ  disease,  there  is  no  sufficient  evidence 
in  the  record  to  show  that  the  disease  wai 
caused  by  any  act  or  omission  of  the  re- 
spondent, or  that  it  would  not  have  oc- 
curred had  Van  Anda  slept  in  a  berth  on 
board  of  the  said  steamer,  instead  of  on  a 
mattress  on  the  floor. 

Francis  v.  St.  Louis  Transfer  Co,  5  Mo. 
App.  7;  Pullma/n  PaXace  Car  Co.  v.  Barker, 
4  Colo.  344,  34  Am.  Rep.  89;  Randall  v. 
New  Orleans  d  N.  E.  R,  Co.  45  La.  Ann. 
778,  13  So.  166;  Haile  v.  TeoDos  d  P.  R.  Co. 

23  L.  R.  A.  774,  9  C.  C.  A.  134,  23  U.  S. 
App.  80,  60  Fed.  567 ;  Shearm.  k  Redf .  Neg. 
5th  ed.  §  26;  Holbrook  v.  XJtica  d  S.  R.  Co. 
12  N.  Y.  242,  64  Am.  Dec.  502;  Pennsyl- 
vania R.  Co.  V.  Raiordon,  19  Pa.  577,  13  Atl. 
324;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Brisbane, 

24  111.  App.  463;  India^iapolis,  B.  d  W.  R. 
Co.  V.  Bimey,  71  111.  391. 

ChroMonpy  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  action  below  was  to  recover  damages 
from  the  appellee, — a  company  operating  a 
steamship  line  in  the  Georgian  bay  in  the 
province  of  Ontario,  and  to  Sault  Ste.  Marie 
and  Mackinac, — ^for  the  death  of  Carmi  A. 
Van  Anda,  said  to  have  been  brought  about 
by  the  appellee's  negligence  in  furnishing 
him  with  a  wet  mattress  on  board  the 
appellee's  steamship  Britannic  between 
French  river  and  Killarney.  The  action  is 
based  upon  an  act  of  the  provincial  Parlia- 
ment of  Ontario,-— similar  to  Lord  Cainp- 
beirs  act,— Ont.  Rev.  Stat.  1897,  chap.  166. 


1901. 
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The  facts  were  substantially  the  fallow- 
ing: 

The  deceased  had  purchased,  on  the  24th 
of  August,  1897,  at  CroUingwood,  Ontario, 
for  himself,  his  wife,  and  £ughter,  tickets 
good  for  passage,  meals,  and  berths  on  the 
steamship  Britannic  from  Parry  sound 
to  Killarney.  On  presentation  of  these  at 
Parry  sound,  on  the  following  day,  he  was 
informed  that  there  were  no  berths  for  his 
party,  as  none  had  been  reserved;  but,  on 
bis  urging  that  his  party  must  go,  was  told 
that  if  he  would  sleep  on  a  cot  or  mattress, 
the  wife  and  daughter  would  be  furnished  a 
berth. 

At  about  9  o'clock  that  evening,  when  the 
steamer  was  in  the  port  of  French  river,  ten 
mattresses  (said  to  have  been  new  and 
borrowed  from  a  storekeeper  of  that  town) 
were  brought  upon  the  steamer  and  placed 
upon  the  floor,  one  of  which  was  put  at  the 
disposal  of,  and  accepted  by.  Van  Anda.  On 
this  mattress  he  lay  for  the  night,  arising 
the  next  morning  at  Killarney,  and  going  on 
shore  in  company  with  his  wife  and  daugh- 
ter. 

On  this  day  of  arrival,  at  about  10  o'clock, 
Van  Anda  had  a  chill,  which  developed  into 
pneumonia,  from  which  he  died  ei^t  days 
thereafter,  on  Mackinac  island,  having  been 
taken  there  upon  another  steamer  at  the  be- 
ginning of  his  illness. 

One  of  the  issues  of  fact  on  the  hearing 
in  the  district  court  was  whether  the  mat- 
tress thus  furnished  was  damp  or  dry,  and 
upon  this  considerable  evidence  was  offered 
pro  and  con.  The  facts  already  set  forth, 
however,  were  not  in  controversy;  and  it 
was  admitted,  in  addition,  that  the  number 
of  passengers  traveling  upon  that  occasion, 
the  close  of  the  summer  season,  was  extra- 
ordinary; much  larger  indeed  than  the  or- 
dinary sleeping  facilities  of  the  steamer 
could  accommodate.  Upon  the  case  thus 
presented,  the  district  court  entered  a  decree 
dismissing  the  libel. 

We  have  not  found  it  necessary  to  pass 


upon  some  of  the  interesting  questions 
raised  by  this  appeal,  such  as  whether,  the 
death  having  occurred  on  land,  the  court 
of  admiralty  would  have  jurisdiction;  or 
whether,  under  the  maritime  law  of  the 
United  States,  a  right  of  action  survives  to 
the  representative  of  the  deceased.  The  de- 
cree of  the  district  court  is  sustainable  upon 
other  grounds. 

It  is  not  necessary  to  determine  to  what 
extent  the  company,  operating  a  passen^r 
steamship,  is  responsible  for  the  condition 
of  its  usual  sleeping  facilities;  nor  how  far 
it  must  go  in  providing  such  facilities  for 
the  usual  number  of  passengers.  In  the  case 
under  consideration,  the  number  of  passen- 
gers was  extraordinary.  It  was  near  the 
close  of  the  vacation  season,  and  cool 
weather  having  come  on,  tourists  were 
hurrying  to  their  homes.  Few  days  in  the 
year  probably  found  so  many  passengers 
abroad. 

This  unusual  passenger  list  created  an 
emergency  for  the  officials  of  the  steamship, 
and  they  seem  to  have  met  it  in  the  only 
way  available.  The  proffer  of  a  mattress, 
under  the  circumstances  indicated,  was  not 
the  proffer  of  the  steamship's  usual  sleeping 
facilities,  and,  when  accepted  by  Van  Anda, 
was  upon  the  knowledge  that  it  was  a  mere 
makeshift  for  the  occasion.  Equally  with 
the  steward  of  the  ship,  Van  Anda  had  op- 
portunity to  inspect  the  condition  of  the 
mattress.  He  chose  to  take  it,  rather  than 
to  sit  up,  and  in  so  choosing,  under  the  cir- 
cumstances, assumed  whatever  risk  its  con- 
dition may  have  exposed  him  to. 

Nor  is  the  fact  that  Van  Anda  held 
tickets  good  for  a  berth  relevant  to  this 
character  of  action.  The  suit  is  not  to  re- 
cover for  violation  of  the  contract,  evidenced 
by  the  ticket,  but  for  negligence  in  furnish- 
ing an  improper  mattress;  and,  as  already 
indicated,  upon  the  facts  presented,  no 
actionable  negligence  is  shown. 

The  decree  of  the  District  Court  is  afa- 
oordingly  affirmed. 
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H.  C.  THORNTON  et  al. 
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1.  Tb«  Jury  may  Infer  that  an  appoint- 
ment of  an  Insnrance  aarent  for  a  cer- 
tain tourn  and  ^'vicinity"  will  embrace 
conntry  within  a  radios  of  35  miles,  where 
tbe  agent  assumes  Jarisdiction  over  such  ter- 

NoTE. — ^Ap  to  contracts  made  by  subagent, 
clerk,  or  employee  of  iosurance  agent,  see,  In 
this  series.  Arff  ▼.  Star  F.  Ina  Co.  (N.  Y.)  10 
L.  R.  A.  tfOO,  and  note;  Steele  ▼.  German  Ins. 
Co.  (Mich.)  18  L.  R.  A.  85 :  W.  B.  Goode  &  Co. 
T.  Georgia  Home  Ins.  Co.  (Va.)  80  L.  R.  A. 
842 :  and  Bradford  ▼.  Hanover  F.  Ins.  Co.  (C. 
C.  App.  8d  C.)  49  L.  &.  A.  530. 
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ritory,  and  no  part  of  it  is  shown  to  be  within 
the  jurisdiction  of  any  other  agency. 

2.  Appointment  of  an  Iniinranee  aarent 
for  territory  'wltlitn  a  radian  of  85 
miles  of  a  certain  town  will  impliedly  au- 
thorlze  the  appointment  of  subagents. 

3.  That  one  la  a  areneral  aarent  of  an 
Insurance  company  for  a  defined  terri- 
tory gives  him  no  power  to  bind  the  company 
by  contracts  entered  iato  outside  of  his  ter- 
ritorial limits. 

iTi/8on,  J,,  dissents,) 

(June  6,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pike  County 
in  favor  of  plaintiffs  in  an  action  broiight 
to  recover  the  amounts  alleged  to  be  due  <m 
contracts  of  fire  insurance.     Reversed, 
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The  facta  are  stated  in  the  opiniaiL 

Messrs,  Watta,  Troj,  A  Galfej,  for  ap- 
pellant: 

Agency  arises,  and  can  only  arise,  by  con- 
sent of  the  principal,  expreas  or  implied. 

Bellers  v.  Commercial  F.  Ins,  Oo.  105  Ala. 
282,  16  So.  798. 

There  being  nothing  in  the  record  to  con- 
nect McGilvray  directly  with  the  company, 
to  show  th»t*it  consented  that  he  should 
represent  it,  he  can  only  be  connected 
through  Glenn.  But  Glenn  was  only  an 
agent,  and  his  certificate  of  aul^ority  did 
not  give  him  any  authority  to  appoint  a 
subag^ut,  and  the  maxim  of  the  law  is,  Dele- 
gatus non  potest  delegare, 

Barralson  y.  Stein/ 50  Ala.  347;  Mechem, 
Agency,  §§  184,  185;  1  Ahl  &  Eng.  Enc 
Law,  2d  ed.  p.  972,  note  2;  Johnson  v.  Oun^ 
ninghamf  1  Ala«  249. 

'nie  agency  of  a  party  must  first  be 
proved  from  other  evidence  than  his  acts, 
before  it  can  be  assumed  that  his  acts  are 
binding  on  the  principal. 

Scarborough  v.  Reynolds,  12  Ala.  259; 
Holman  v.  Bank  of  Norfolk,  12  Ala.  407; 
McDougald  ▼.  Dawson,  30  Ala.  560;  Hunts- 
ville  Belt  Line  d  M.  S,  R.  Co,  v.  Corpening, 
97  Ala,  687,  12  So.  388;  Wailes  v.  Neal,  65 
Ala,  61;  Springfield  F,  d  M,  Ins,  Co,  v.  Do 
Jamett,  111  Ala.  261,  19  So.  995;  Waldman 
v.  North  British  d  M,  Ins,  Co.  91  Ala.  170, 
8  So.  666;  Talladega  Ins,  Co,  v.  Woodward, 
44  Ala.  288;  Talladega  Ins,  Oo,  v.  Peacock, 
67  Ala.  262 ;  Wotnack  v.  Bird,  63  Ala.  507 ; 
Tanner  d  D,  Engine  Co.  ▼.  Hall,  86  Ala. 
305,  5  So.  584;  Gibson  ▼.  Snow  Hardware 
Co.  94  Ala.  346,  10  So.  304;  Reynolds  ▼. 
Collins,  78  Ala.  94. 

The  attempted  proof  of  autiiority  from 
the  fact  that  McGilvray,  while  working  in 
Glenn's  ofilce,  took  applications  at  Pindourd, 
Hartford,  and  Headland,  amounta  to  noth- 
ing, because  this  was  done  in  Glenn's  name, 
was  merely  ministerial,  and,  so  far  as 
shown,  never  ripened  into  a  contract,  and 
was  never  broui^ht  to  the  knowledge  of  de- 
fendant, nor  did  plaintiffs  act  upon  it. 

Waidfnan  v.  North  British  d  M.  Ins,  Co, 
91  Ala.  172,  8  So.  666;  St,  John  v.  Red- 
mond, 9  Port  (Ala.)  431;  Gibson  v.  Snow 
Hardware  Co.  94  Ala.  352,  10  So.  304; 
Louisville  Coffin  Co,  v.  Stokes,  78  Ala.  375; 
Springfield  F.  d  M,  Ins,  Co,  v.  DeJamett, 
111  Ala  261,  10  So.  995;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  985,  note  1,  pp.  990,  991; 
Syndicate  Ins.  Co.  v.  Catchings,  104  Ala. 
176,  16  So.  46;  Wallis  Tobacco  Co.  ▼.  Jack- 
son, 99  Ala.  460,  13  So.  120. 

Without  some  representation  or  holding 
out  of  McGilvray  as  an  agent  by  the  de- 
fendant, there  is  no  basis  for  an  estoppel. 

3  Brickell,  Digest,  20,  §§  20,  25,  448.  §S 
31,  36;  St.  John  v.  Redmond,  9  Port.  (Ala.) 
432 ;  Stanley  v.  Sheffield  Land,  Iron  d  Coal 
Co.  83  Ala  260,  4  So.  34 ;  Walsh  v.  Hartford 
F.  Ins.  Co,  73  N.  Y.  6. 

W^ere  the  authority  delegated  to  an 
agent  requires  skill  and  discretion  in  its  ex- 
ercise, it  matters  not  whether  the  agent  is 
general  or  special,  he  cannot,  without  ex- 
press authority  from  his  principal^  delegate 
it  to  another. 
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Waldman  v.  North  British  d  M.  Ins.  Co. 
91  Ala.  173,  8  So.  666;  McClure  v,  Missis- 
sippi Valley  Ins.  Oo.  4  Mo.  App.  148;  Mo- 
Kinnon  v.  Vollmar,  75  Wis.  82,  6  L.  R.  A. 
124,  43  N.  W.  558;  Howard's  Case,  L.  R.  1 
Ofa.  561,  2  English  Ruling  Gases,  303,  note; 
1  Joyce,  Ins.  §  396;  Morawets,  Priv.  Corp. 
ed.  1882,  fi  249. 

Where  a  local  agent  is  not  given  real  or 
apparent  power  to  appoint  a  subagent,  the 
principal  cannot  be  nound  by  the  acts  of 
sudh  subagent. 

Home  Protection  ▼.  Whidden,  103  Ala. 
203,  16  So.  567;  Sellers  v.  Commercial  F. 
Ins.  Co.  105  Ala.  282,  16  So.  798;  Wald- 
man V.  North  British  d  M,  Ins.  Co.  91  Ala. 
172,  8  So.  666;  Springfield  F,  d  M,  Ins.  Oo. 
V.  De-Iarnett,  111  Ala.  260,  19  So.  995; 
Piedmont  d  A.  L.  Ins.  Co.  v.  Young,  58  Ala. 
476,  29  Am.  Rep.  770;  Mechem,  Agency,  S 
197. 

Messrs.  Foster,  Baaf  ord*  A  Garroll  for 
appellees. 

MoOlellan,  Oh.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  aotiom  by  H.  C.  Thornton  and 
others,  partners,  against  the  Ineurance  Com- 
pany of  North  America  <m  an  alleged  verbal 
contract  of  insurance  of  a  stock  of  merduun- 
disc.  For  the  purpose  of  reviewing  the  ac- 
tion of  the  trial  court  in  refusinf  tae  affirm- 
ative charge  requested  by  the  defendant,  the 
tendencies  of  the  evidence  most  favorable  to 
the  plaintiffs  may  be  stated  as  foUows: 
One  Olenn  was  the  a^pent  of  ten  or  twdve 
insurance  companies,  including  the  defend- 
ant. He  resided  and  had  liis  office  at  Do- 
than,  in  Henry  county,  Alabama.  The  ter- 
ritory covered  by  his  agency  for  defendant 
included  Dotban  and  its  vicinity.  As  suoh 
agent  in  l^at  territory,  he  was  supplied  by 
the  company  wititi  blank  applications,  etc.» 
and  with  blank  policies  duly  signed  by  the 
proper  officers  of  the  oom>pan^.  The  certifi- 
cate of  authority  issued  to  him  by  the  com- 
pany invested  him  '*witii  full  power  to  re- 
ceive proposals  for  insurance  against  loss 
or  damage  by  fire,  in  Dothan  omA  vicinity, 
to  Rx  rates  of  premiums,  to  receive  moneys, 
and  to  counl^ersign,  issue,  rene\^,  and  con- 
sent to  the  transfer  and  assignment  of  poli- 
cies of  insurance  signed  by  the  president  and 
attested  by  the  secretary  of  said  company, 
and  in  all  manner  to  attend  to  the  business 
and  duties  of  said  agency,  subject  to  the 
rules  and  regulations  of  said  company,  and 
to  such  instructions  as  may  from  time  to 
time  be  given  by  its  officers;"  and  it  was 
further  set  forth  in  said  certificate  tiiat  "it 
is  expressly  understood  that  all  policies 
shall  be  null  and  void  and  of  no  binding  ef- 
fect upon  this  company  if  issued  upon  prop- 
erty not  situated  within  the  district  m 
which  the  agent  issuing  the  same  shall  re- 
side and  for  which  he  is  appointed."  Glenn 
had  been  carrying  on  this  a^^cy  for  defend- 
ant for  several  years,  receiving  applications 
and  premiums,  and  filling  up  and  counter- 
signing policies  intrusted  to  him  bearing  the 
signature  of  the  president  of  the  company 
and  attested  by  its  seoretary.  For  three  or 
four  months  prior  to  the  tiunsaction  hers 
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involved,  one  McGilvray  had  been  working 
in  Glean'8  office,  learning  the  insuTance 
buainese  and  aflsiating  Glenn.  During  that 
time  he  had  gone  to  Hartford,  15  or  20 
miles  from  Dothan,  to  Pinckard,  12  miles 
distant,  and  to  Headland,  12  or  15  miles 
from  Dothan,  under  directions  and  instruc- 
tions of  Glenn,  to  take  blank  applications 
for  insurance  in  defendant  company,  go  to 
said  placfs  for  the  purpose  of  making  cour 
tracts  of  insurance  on  property  there  situate, 
and  if  he  got  any  ap][dications  he  was  to 
dose  the  contracts  of  insurance  applied  for 
as  of  the  date  of  the  ap[plications,  respect- 
ively, and  send  the  applications  to  Glenn, 
whereupon  Glenn  would  issue  the  policies  ap- 
plied for,  and  send  them  to  the  applicants. 
be  did  make  such  contracts  at  these  sever- 
al places,  and  sent  ihe  applications  for  poli- 
cies to  Glenn  at  Dothan,  and  policies  were 
countersigned  and  issued  by  Glenn  on  these 
applications.  About  the  last  of  February, 
1899,  McGilvray  went  to  Enterprise,  a  place 
about  35  miles  by  rail  from  Dothan,  for  the 

gurpose  of  soliciting  insurance.  He  testi- 
od:  **I  went  there  under  instructions 
from  Mr.  John  A.  Glenn  [defendant's 
agent],  of  Dothan,  who  was  engaged  in  the 
insurance  busineas  at  that  time.  .  .  . 
He  told  me  to  take  some  applications  for 
the  North  America  Insurance  Goinpany 
[defendant],  and  go  over  there,  and  'if  you 
get  any  applications  I  will  write  the  poli- 
cies and  scobd  them  to  you,  and  you  will  just 
oonsider  it  covered  from  the  date  of  applica- 
tion.' He  told  me  to  receive  the  premiums, 
and  at  the  end  of  the  month  we  would  have 
a  settlement,  and  he  would  give  me  my  com- 
missions and  take  the  rest."  On  March  1, 
1899,  McGilvray,  acting  under  these  instruc- 
tions from  Glenn,  toMC  the  application  of 
Thornton's  firm  for  a  policy  of  insurance  on 
their  stock  of  goods  at  Enterprise,  agreed 
with  Thornton  that  the  risk  began  on  that 
day,  and  mailed  the  application  to  Glenn  at 
Dothan  to  have  the  policy  written  up  and 
sent  to  him  (McGilvray)  at  Enterprise;  and 
on  March  17th  he  collected  the  premium 
from  Thornton,  deposited  it  in  a  local  bank, 
and  wrote  to  Glenn  that  the  premium  was 
in  said  bank  subject  to  his  (Glenn's)  drafts 
On  March  22,  1899,  the  stock  of  merchan- 
dise covered  by  said  alleged  contract  of  in- 
surance was  damaged  by  fire  to  the  extent 
of  $450.  Glenn  was  away  from  his  office 
when  the  application  sent  by  McGilvray 
reached  there,  and  continued  abeent  until 
the  day  after  the  fira  Neither  the  envelope 
containing  the  application  nor  McGilvray 's 
letter  relative  to  the  premium  was  opened 
until  Glenn's  return,  so  that  he  had  no  no- 
tice of  the  transaction  until  the  loss  had  oc- 
curred and  come  to  his  knowledge.  He 
then  repudiated  the  transaction,  refused  to 
accept  the  premium,  and  denied  defendant's 
liability  in  the  premises.  As  bearing  on  the 
inquiry  whether  Enterprise  was  witiiin  the 
territorial  limits  of  Glenn's  agency,  it  was 
shown  that  that  place  was  between  Dothan 
and  Elba  by  the  railroad  route,  and  defend- 
ant company  had  an  agency  at  Elba;  but 
whether  Enterprise  was  nearer  Elba  or  Do- 
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than  is  not  shown,  nor  does  it  appear  that 
the  Elba  agency  embraced  Enterprise.  On 
these  tendencies  of  the  evidence^  Glenn  was, 
of  course,  the  general  agent  of  defendant 
within  the  limits  of  the  Ikythan  agency,  and 
it  was  open  to  inference  by  tiie  jury  that 
Enterprise  was  within  those  limits,  and 
hence  wfC^  in  the  vicinitv  of  Dothan,  within 
the  meaning  of  Glenn  s  authorization  of 
agency,  and  hence,  further,  that  the  agency 
embraced  the  country  suriounding  Dothan 
to  the  distance  of  35  miles.  Upon  such 
finding  of  the  fact  by  the  jury,  the  company 
is  held  to  the  contemplation  that  Glenn 
should  do  whatever  was  reasonably  neces- 
sary to  secure  its  share  of  the  fire  insurance 
business  within  that  territory,  and  to  have 
authorized  him  thereunto. 

Upon  authority  recognized  as  sound  by 
this  court,  the  appointment  by  Glenn  of  sub- 
agents  to  do  for  the  company  what  he  him- 
aSit  was  empowered  to  do  was  within  the 
authorization  of  the  company  to  him;  such 
subagentiT  being  presumed  to  be  necessary  to 
the  proper  representation  of  the  company's 
interest  throughout  so  large  a  territory,  and 
their  appointment  by  Glenn  to  be  impliedly 
authorized  by  the  company  itself.  So  it 
was  ruled  in  the  strikingly  analogous  case 
of  Kuney  v.  Amazon  Ins.  Co,  36  Hun,  66. 
One  Miller  was  the  agent  of  the  insumnce 
company,  under  an  af^intment  which  gave 
him  '*full  powers  to  receive  proposals  for 
insurance  against  loss  or  damage  by  fire  and 
lightning,  to  act  as  surveyor,  to  appoint  sur- 
veyors for  property  to  be  insured  in  Seneca 
county.  New  York,  and  vicinity,  and  insur- 
ance thereon  to  make,  by  policies  of  said 
Amazon  Insurance  Company,  countersigned 
by  said  Jpsiah  T.  Miller,  agent,  and  renew 
the  same,  grant  assent  to  assignments  or 
transfers,  and  in  all  other  matters  and  things 
to  attend  to  the  business  and  duties  of  said 
agency  in  manner  and  form  prescribed  by 
the  company."  The  agent  there,  as  here, 
was  supplied  with  blank  policies  signed  by 
the  company's  executive  officers,  which  he 
was  authorized  to  fill  up  and  issue  to  appli- 
cants for  insurance.  He  was  also  author- 
ized, as  was  Glenn  in  this  case,  to  fix  the 
premiums  to  be  paid  by  the  insured,  etc 
There,  as  in  this  case,  the  domicil  of  the 
company  was  in  a  state  foreign  to  the  agen- 
cy. There,  as  here,  the  contract  of  insur- 
ance was  made  with  a'  subagent,  one  Jacoby, 
appointed  by  Miller,  and  no  policy  was  is- 
sued, and  the  transaction  between  the  sub- 
agent  and  the  plaintiff  did  not  come  to  the 
knowledge  of  the  agent  until  after  the  loss 
occurred.  The  court  said:  "The  defend- 
ant, to  escape  liability  on  this  contract 
made  in  its  name  by  one  purporting  to  act 
for  it,  disclaims  that  Jacoby  was  authorized 
in  any  form  or  manner,  or  under  any  cir- 
cumstances, to  make  and  conclude  a  contract 
of  this  character.  The  plaintiff's  position 
on  the  question  of  Jacoby's  authority  to 
make  the  contract  is  this:  That  Miller,  as 
the  general  agent  of  the  compa^,  having 
charge  of  its  agency  at  Seneca  Falls,  was 
authorized,  under  his  commission  and  by 
virtue  of  his  position  as  superintendent  of 


560 


Alabama  Suprbmb  Codht. 


JUKK. 


defendant's  buBineee  at  that  place,  to  employ 
all  the  necessary  a^nrts,  dlerks,  and  survey- 
ors to  enable  him  to  conduct  the  business 
with  accuracy,  intelligence,  and  protnptness. 
That  when  he  did,  in  fact,  employ  others  to 
act  under  him  to  do  such  things  as  he  him- 
self might  do  within  the  limits  of  his  pow- 
ers and  in  connection  with  his  agenicy,  their 
acts  and  contracts  would  be  binding  on  the 
company,  the  some  as  if  made  personally 
by  Miller,  the  general  agent.  We  concur 
in  the  plaintiff's  position  as  a  legal  propo- 
sition necessarily  resulting  from  the  nature 
of  the  power  expressly  delegated,  and  from 
the  character  of  the  business  and  the  dis- 
tance the  local  offices  were  from  the  home 
department  of  the  defendant's  business.  It 
is  not  to  be  presumed  the  company  expected 
or  intended  that  its  generaJ  agent,  in  a  for- 
eififn  state,  would  give  personal  attention  to 
all  its  affairs,  and  he.  himself  make  every 
contract  of  insurance  entered  into  by  the 
company  within  the  territorial  limits  of  his 
agency.  No  such  limitation  on  his  powers 
is  contained  in  his  written  commission,  and 
it  is  unreasonable  to  suppose  that  the  com- 
pany intended  to  that  extent  to  restrain  his 
action  and  operation.  He  wus  authorized 
to  insure  property  in  several  of  the  largest 
counties  in  the  state,  where  a  great  amount 
of  valuable  property  seeks  insurance  against 
loss  by  fire."  The  case  of  Krumm  v.  Jeffer- 
son F,  Ins,  Co,  40  Ohio  St  225,  is  also  much 
like  the  one  at  bar.  There  Towson  was  the 
general  a^ent  of  the  company  in  Lancaster 
and  vicinity.  The  extent  of  the  territory 
covered  by  his  agency  was  evidenced  by  what 
had  been  done  by  him  during  the  two  or 
three  years  he  acted  as  agent  prior  to  the 
transaction  involved  in  the.  suit.  During 
this  time,  with  the  knowledge  of  the  com- 
pany, he  had  received  applications  for  insur- 
ance upon  property  situated  in  Fairfield, 
Perry,  and  Licking  counties.  The  court 
said:  ''It  is  evident  that  in  this  large  ex- 
tent of  ter'-itory  Towson  could  not  secure 
for  the  company  its  fair  proportion  of  the 
business  of  insurance  without  the  aid  of  so- 
licitors or  subagents.  The  interests  of  the 
large  business  committed  to  his  care  re- 
quired the  assistance  of  subagents.  He  did 
not  exceed  his  authority  in  appointinf^  a 
subagent  in  each  of  the  counties  of  Fair- 
field, Licking,  and  Perry  to  solicit  applica- 
tions for  insurance  in  the  Jefferson  Fire  In- 
surance Company,  to  fix  the  rates  of  pre- 
mium, to  receive  the  premiums,  and  to  for- 
ward the  applications  to  him  at  Lancaster. 
Such  ap]X)intees  would  be  the  agents  of  the 
company,  even  if  its  officers  had  no  actual 
knovvU'dge  of  their  appointment."  And  the 
company  was  held  liable  on  a  contract  of 
insurance  made  with  the  subagent  Thomp- 
son, though  the  application  for  the  policy 
did  not  come  to  the  nands  of  the  agent  Tow- 
son until  two  or  three  days  after  the  fire, 
because  of  his  absence  from  his  office,  and 
the  company  then  refused  to  issue  the  poli- 
cy; and  the  general  principle  that,  where 
subagents  are  necessary  to  the  proper  trans- 
action and  carrying  on  of  the  business  com- 
mitted to  the  agent,  the  latter  has  implied 
authority  to  appoint  subagents.  is  declared, 
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in  effect,  in  the  case  of  Bodine  v.  Exchange 
F.  Ins.  Co.  51  N.  Y.  117,  10  Am.  Rep.  566. 

The  maxim.  Delegatus  non  potest  dele- 
gare, does  not  apply  in  such  case,  though 
the  service  inherently  is  of  a  personal  char- 
acter, because  authority  to  del^^te  delegated 
powers  is  found  by  implication  from  the  ex- 
tent and  general  nature  of  the  business  in  the 
original  authorization  to  the  general  agenU 
The  power  delegated  to  the  agent,  in  ex- 
press terms,  being  such  as  to  reairire  the 
services  of  subagents,  carries  witn  it  the 
power  to  appoint  subagents  whatever  the 
nature  of  the  service  in  respect  of  being  in 
itself  a  personal  confidence  may  be;  for  a 
principal  may,  of  course,  delegate  to  an  im- 
mediate agent,  clothed  with  duties  involving 
the  exercise  of  personal  skill  and  judgment, 
the  power  of  devolving  such  duties  upon  bii1>- 
agents.  It  was  the  absence  of  bases  for  the 
application  of  this  doctrine  of  implied  au- 
thorization to  appoint  subagents  from  the 
cases  of  Waldman  v.  North  British  d  M, 
Ins,  Co.  91  Ala.  170,  8  So.  666,  and  Spring- 
fi4sld  F.  d  M,  Ins,  Co,  v.  DeJamett,  111  Ala, 
248,  19  So.  995,  that  distinguishes  those 
cases  from  the  present  one.  There  was  in 
those  cases  no  ground,  such  as  is  found  here, 
for  saying  that,  althoiigh  the  duties  imposed 
on  the  agent  were  of  a  perscMial  nature,  he 
yet  could  delegate  them  because  authorized 
so  to  do  by  necessary  or  fair  implication  in 
his  own  commission  (a  proposition  recog- 
nized in  the  cases  cited  in  Waldman  v. 
North  British  d  M,  Ins,  Co. — Johnson  v. 
Cunningham,  1  Ala.  258;  Mound  City  Mut. 
L,  his.  Co,  V.  Huth,  49  Ala.  538);  and 
while  we  adhere  to  what  was  there  said, 
and  repudiate  a  oontrary  dictum  in  the  case 
of  Syndicate  Ins,  Co,  v.  Catohings,  104  Ala. 
176,  16  So.  46,  we  hold  that  they  do  not 
apply  here.  Upon  this  part  of  the  case  our 
conclusion,  therefore,  is  that  it  was  open  to 
the  jury  to  find  that  Glenn  had  authority 
to  appoint  McGilvray  to  make  the  alleged 
contract  sued  on,  and  hence  that  the  court 
properly  refused  the  afiirmative  charge  re- 
quested by  the  defendant. 

But,  as  has  been  indicated  in  what  we 
have  said,  the  right  of  the  jury  to  find  that 
(xlenn  had  authority  to  appoint  McGilvray 
a  subagent  of  the  defendant  to  make  this 
al]e,ived  contract  of  insurance  with  plaintiffs 
at  Enterprise  depended  upon  their  reaching 
the  conclusion,  from  all  the  circumstances 
of  the  transaction,  that  Enterprise  was  **in 
the  vicinity"  of  Dothan,  within  the  mean- 
ing of  Glenn's  commission;  for  there  is  no 
pretense  either  that  Glenn  actually  had  any 
authority,  or  that  he  was  in  any  way  held 
out  by  the  defendant  as  having  any  authori- 
ty, except  in  Dothan  and  its  vicinity.  While 
there  may  be  a  case  or  two  which  seem  to 
hold  that  an  agent  under  such  commission 
may  bind  his  principal  beyond  the  territo- 
rial limits  of  his  agency  upon  the  bare  con- 
sideration that  wiUiin  such  limits  he  is  a 
general  agent,  we  cannot  subscribe  to  the 
doctrine.  To  establish  it  would  lead  to 
most  astounding  results.  It  would  be,  in 
effect,  to  deprive  a  principal  of  all  power 
to  circumscribe  the  territory  to  be  covered 
by  the  agent;  to  deny  him  the  right  to  con- 


1901 


iKBUiiAKCB  Company  of  Nobth  Amrrioa  v.  Thornton. 


^51 


&ne  the  exercise  ot  the  delegated  authority 
to  a  particular  town  or  county  or  state,  or 
even  country ;  and  an  a^ent  for  "Dothan  and 
vicinity''  might  not  ooly  exercise  his  au- 
thority in  and  in  respect  of  subjectfl-matter 
situated  in  Mobile,  or  Chicago,  California, 
or  Maine,  or  Canada,  or  China,  but  he  might 
appoint  subagents  to  monopolize  and  carry 
on  the  principaJ's  business  in  all  those  dis- 
tant places  and  countries.  To  the  contrary, 
vre  hold  chat  under  such  an  appointment  the 
authority  of  the  agent,  though  he  be  a  gen- 
eral a^ent,  in  the  broadest  sense,  within  the 
prescribed  area,  cannot  be  exercised  either 
by  himself  or  through  subagents  outside  of 
the  territorial  limits  set  down  in  his  com- 
mission,  and  that  in  this  case  the  defendant 
company  was  not  at  all  bound  by  the  acts 
of  McGilvray  unless  the  locus  of  the  risk 
which  he  nominally  undertook  for  the  com- 
pany was  within  the  "vicinity"  of  Dothan, 
m  the  sense  the  term  is  used  in  Glenn's  ap- 
pointment. A  jNurt  of  the  court's  general 
charge  to  the  ^ury  to  which  an  exception 
was  reserved  is  not  in  harmony  with  these 
views.  It  is  as  follows :  "The  certificate  of 
[Glenn's]  authority  introduced  in  evidence 
tends  to  limit  this  authority  to  a  particular 
locality;  but  this  would  be  in  the  nature  of 
private  instructions  to  him  [Glenn]  so  far 
as  other  parties  are  concerned,  and  the  limi- 
tations contained  therein  are  not  such  as  to 
deia&t  the  appointment  by  Mr.  Glenn  of  a 
subo^ent," — ^meaning,  of  course  and  neces- 
sarily, a  subagent  beyond  the  territory  cov- 
ered bjr  Glenn's  agency.  There  was  abund- 
ant evidence  to  lead  the  jury  to  the  conclu- 
sion that  the  risk  assumed  to  be  undertaken 
by  McGilvray,  purporting  to  act  as  subagent 
for  defendant  under  Glenn,  was  clearly  out- 
side of  and  beyond  Glenn's  territory;  and 
this'  instruction  authorized  them  to  hold  the 
defendant  bound  by  McGilvray's  acts,  al- 
though they  should  find,  in  Hne  with  this 
evidence*,  that  he  was  acting  in  respect  of  a 
matter  entirely  beyond  the  limits  (k  the  de- 
fendant's authorization  to  Glenn.  This  part 
of  the  court's  charge  waa  manifestly  erro- 
neous, and  most  likely  very  injurious  to  the 
defendant,  and  the  giving  of  it  must  work 
a  reversal  of  the  judgment. 

We  discover  no  erroar  in  the  other  parts  of 
the  general  charge  to  which  exceptions  were 
reserved  nor  in  the  rulings  of  the  court  up- 
on charges  requested.  All  these  rulings 
proceed  upon  the  ground  that,  if  Enterprise 
was  within  Glenn's  territory,  he  had  a  right 
to  bind  the  company  on  risks  at  that  point 
through  a  suhagent, — a  proposition  we  have 
considered  and  approved. 

The  fact  that  Glenn  was  defendant's  gen- 
eral agent  for  Dothan  and  vicinity  was 
olearly  proved  by  competent  evidence.  We 
do  not  think  the  court  erred  in  any  of  its 
rulings  as  to  the  admis^bility  of  the  acts 
and  declarations  of  this  general  agent 
which  tended  to  show  the  limits  of  the  ter- 
ritory embraced  in  his  agency. 

Reversed  and  reniaaided, 

TjsoBv  J.,  dissenting: 
In  the  ameooe  of  all  evidence  that  the  in- 
55  \j,  R.  A« 


sured  had  knowledge  of  the  limitation  in  the 
power  of  attorney  to  Glenn  restricting  his 
doing  of  business  for  his  company  to  a  pre- 
scribed territory,  and  in  view  of  the  require- 
ment of  the  statutes  regulating  the  manner 
of  doing  business  by  forei^  insurance  com- 
panies to  the  end  of  requiring  their  agents 
in  this  state  to  be  regularly  commissioned 
and  licensed,  before  the  company  can  make 
contracts  of  insurance  on  property  in  this 
state,  and  when  so  commissioned  and  li- 
censed the*  agent  is  authorized  to  make  con- 
tracts of  insurance  in  Alabama,  I  think,  un- 
der the  facts  of  this  case,  that  the  limita- 
tions in  the  power  of  attorney  can  have  no 
effect  upon  the  liability  of  the  defendant  up- 
on the  contract.  Code,  §S  2575  et  seq.,  espe- 
cially §§  2585,  2614.  It  is  of  no  conse- 
quence that  the  commission  and  license  to 
Glenn  required  to  be  issued  under  these  sec- 
tions of  the  Code  do  not  appear  in  the  evi- 
dence, or  that  the  evidence  fails  to  disclose 
whetiher  or  not  they  had  been  issued  to  him. 
It  will  be  presumed  that  his  company  and 
that  he  complied  with  the  statut^,  in  the 
absence  of  proof  to  the  contrary.  Especial- 
ly will  this  presumption  be  indulged,  since 
a  failure  to  comply  would  forfeit  to  his  com- 
pany the  right  to  do  business  in  this  state, 
and  impose  upon  him  a  personal  liability 
for  the  amount  of  the  loss  sustained.  We 
have,  then,  the  case  of  an  agent  commis- 
sioned by  the  state  of  Alabama,  imder  the 
statute,  to  do  business  anywhere  in  the  state 
for  the  defendant,  with  a  secret  limitation 
upon  his  authority  as  to  territorial  limits, 
making  a  contract  of  insurance  with  the  as- 
sured, who  had  no  knowledge  of  the  limita- 
tion, but  who  has  the  right  to  presume  that 
the  agent  is  acting  under  the  general  au- 
thority conferred  upon  him  by  bis  commis- 
sion from  the  state  of  Alabama.  On  this 
state  of  facts,  it  does  not  seem  to  me  that 
there  can  be  a  doubt  that  the  defendant, 
as  matter  of  law,  is  liable,  if  the  subagent 
was  authorized  to  make  the  contract, — ^a 
question  rightly  held  by  my  Brothers  to  be 
one  for  the  determination  of  the  jury.  I 
do  not  see  how  the  case,  on  the  point  under 
consideration,  can  be  differentiated  upon 
principle  from  this:  Suppose  A,  an  insur- 
ance company,  constitute  B  his  general 
agent  to  make  insurance  contracts  in  Ala- 
bama, which  is  exhibited  to  C,  with  whom  a 
contract  of  insurance  is  made,  but  B  has  a 
secret  limitation  upon  his  authority  re- 
stricting him  to  one  county,  oif  which  C  is 
not  a  resident,  and  in  which  the  property 
proposed  to  be  insured  is  not  located,  which 
is  unknown  to  C;  oould  it  be  doubted  that 
A  was  bound  by  the  contract?  I  think  not. 
This  is  but  the  application  of  an  elementary 
principle  which  has  often  been  declared,  and 
enforced  by  this  court  in  many  cases.  Pied- 
mont d  A.  L,  Ins.  Co.  V.  Young,  58  Ala.  476, 
29  Am.  Kep.  770;  Montgomery  d  E.  R.  Co. 
V.  Kolh,  73  Ala.  396,  49  Am.  Rep.  54;  Louis- 
ville Coffin  Co.  V.  Stokes,  78  Ala.  372; 
Wheeler  v.  McGuire,  86  Ala.  398,  2  L.  R.  A. 
808,  5  So.  190;  Oihfion  v.  Snow  Hardioare 
Co.  94  Ala.  346,  10  So.  304;  Tennessee  River 
Transp.  Co.  v.  Kavanaugh  Bros.  101  Ala.  1, 
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IS  S6.  283;  Mantgofnery  Furniture  Co.  y, 
Hardatcay,  104  Ala.  100,  16  So.  29;  Sweet- 
•er  V.  Shorter,  123  Ala.  618,  26  So.  298. 

It  seems  to  me  that  what  I  have  said  is 
sufficient  to  podnt  out  the  error  into  which 
the  court  has  fallen.  It  may  be  that  the 
limitation  in  the  power  of  attorney  is  void, 
as  being  in  contravention  of  the  authority 


conferred  by  the  oommiseion  issued  to  him 
under  the  statute,  and  of  the  iK^icy  declared 
by  Idle  statutes  themselves,  if  not  in  direct 
nolation  of  their  plain  mandate.  However^ 
as  to  how  this  is,  it  would  be  unnecessary 
to  decide,  and  I  merely  suggest  it  without 
expressing  an  opinion. 


KANSAS  SUPREME  COURT. 


P.  I.  MULVANE  et  al,  Plffs,  in  Err., 

V. 

Ndlie  P.  SEDGLEY. 


( 
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*1.  When  the  relation  of  principal 
and  snretr  existinar  between  mort- 
araflrors  and  a  pnrehaiier  of  the  mort- 
gaged property,  who  assaxDed  and  agreed  to 
pay  the  mortgage,  Is  recognized  and  accepted 
by  tbe  mortgagee,  and  the  cause  of  action 
against  the  purchaser  or  principal  becomes 
barred  by  the  statute  of  limitations,  an  action 
against  the  mortgagors  or  surety  on  the 
notes,  and  to  foreclose  the  mortgage,  Is  also 
barred. 

8.  The  facts  examined,  and  held.  In  this 
case,  to  warrant  the  court,  as  a  matter  of 
law.  In  declaring  the  mortgagee  to  hare  ac- 
cepted the  relation  of  principal  and  surety 
existing  between  the  purchaser  and  mortga- 
gors. 

■ 

(Doater,  Oh.  J.,  and  PollooU  and  Cunningham, 

J  J.,  diBsent.) 

(May  11,  1901.) 

ERROR  to  the  Court  of  Appeals  for  the 
Northern  Department  to  review  a  judg- 
ment affirming  a  judgment  of  the  District 
Court  for  Shawnee  County  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  payment 
of  certain  promissory  notes.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Qninton  St  Qvlnton,  for  plain- 
tiffs in  error: 

Where  a  vendor  of  property  and  the  pur- 
chaser agree  that  the  consideration  there- 
for, or  a  part  thereof,  shall  be  paid  to  the 
creditor  of  the  vendor,  the  purchaser,  as  be- 
tween these  two  parties,  will  become  the 
principal  debtor,  and  the  vendor  be  trans- 
formed into  a  mere  surety. 

Union  Stove  d  Uach.  Works  ▼.  Castoell, 
48  Kan.  695,  16  L.  R.  A.  85,  29  Pac.  1072. 

The  creditor  cannot  recognize  the  pur- 
chaser's liability  to  him  at  all  without  at 

•Headnotes  by  Pollock,  J. 

Note. — As  to  the  effect  of  dealings  between 
mortgagee  and  vendee  of  property  to  release 
the  mortgagor  on  the  ground  that  he  has  be- 
come only  a  surety  of  the  vendee,  see  Union 
Stove  &  Mach.  Works  v.  Caswell  (Kan.)  16  L. 
R.  A.  85.  and  note.    • 

As  to  bar  of  suit  to  foreclose  a  mortgage  by 
reason  of  the  statutory  bar  of  an  action  on  the 
principal  debt,  see  Kulp  v.  Kulp  (Kan.)  21  L. 
R.  A.  550,  and  note. 
65  L.  R.  A. 


the  same  time  recognizing  it  as  it  really 
and  in  fact  exists  at  the  time  as  between 
the  vendor  and  the  purchaser. 

George  v.  Andrews,  60  Md.  26,  45  Am. 
Rep.  706;  Oalvo  v.  Davies,  73  N.  Y.  211,  29 
Am.  Rep.  130;  Patne  v.  Jones,  76  N.  Y. 
274;  Murray  v.  Marshall,  94  N.  Y.  611; 
Spencer  v.  Spencer,  95  N.  Y.  353;  Fish  v. 
Bayward,  28  Hun,  456;  Metz  v.  Todd,  36 
Mich.  473;  Union  Mut.  L.  Ins,  Co.  v.  Han- 
ford,  27  Fed.  588;  Jones,  Chat.  Mortg.  4th 
ed.  If  742;  2  Dan.  Neg.  Inst.  4th  ed.  §  1312; 
Shepherd  v.  May,  115  U.  S.  510,  511,  29  L. 
ed.  457;  Elliott  v.  Sackett,  108  U.  S.  142, 
27  L.  ed.  682,  2  Sup.  Ct.  Rep.  375. 

A  contract  of  suretyship  is  accessory  to 
an  obligation  contracted  by  another  person, 
either  contemporaneously,  or  previously,  or 
subsequently.  It  is  of  the  essence  of  the 
contract  that  there  be  a  subsisting  valid  ob- 
ligation of  the  principal  debtor. 

Russell  V.  Failor,  I  Ohio  St.  330,  59  Am. 
Dec.  631;  Randolph  v.  Randolph,  3  Rand. 
(Va.)  490;  Palmer  v.  Dodge,  4  Ohio  St.  21, 
62  Am.  Dec.  271;  Nolle  v.  Blount,  77  Mo. 
235;  Brown  v.  Kidd,  34  Miss.  291;  Burge, 
Suretyship,  fifi  3,  6;  Theobald,  Principal  & 
Surety,  §  2. 

Whatever  discharges  the  principal  re- 
leases the  surety. 

1  Brandt,  Suretyship  &  Guaranty,  S  145; 
Trotter  v.  Strong,  03  111.  272;  State  y. 
Blake,  2  Ohio  St.  147. 

If  the  debt  of  the  principal  is  barred,  a 
mortgage  given  by  his  sureties  to  secure  it 
is  unei^orceable. 

Bridges  v.  Blake,  106  Ind.  332,  6  N.  E. 
833;  Auchampaugh  v.  Schmidt,  70  Iowa, 
642,  67  Am.  Rep.  459,  27  N.  W.  806. 

If  a  surety  pays  a  debt  barred  by  the  stat- 
ute of  limitations,  he  cannot  recover  from 
the  principal. 

Hatchcti  v.  Pegranty  21  La.  Ann.  722; 
EUioott  V.  NichoU,  7  Gill,  85,  48  Am.  Dec 
546;  Elder  v.  Elder,  43  Kan.  514,  23  Pac 
600. 

Mr.  Frank  H.  Foster,  for  defendant  Id 
error: 

The  running  of  the  statute  of  limitations 
in  favor  of  Williams  does  not  discharge  the 
Mulvanes  and  Munks,  ev^i  if  the  relation  of 
principal  and  surety  had  been  established^ 
so  as  to  bind  Miss  Sedgley. 

Where  the  principal  is  released  by  opera- 
tion of  law  the  surety  is  not  thereby  re- 
leased. 

Brandt,  Suretyship  k  Guaranty,  f   126; 
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17  Am.  &  Eng.  Enc.  Law,  p.  214;  Martin 
V.  FaUs,  24  N.  H.  242. 

Where  a  surety  is  compelled  to  pay  a 
debt,  the  statute  begins  to  run  against  his 
claim  from  the  day  of  such  payment,  and 
not  from  the  date  of  the  original  obligation. 

Wood,  Limitation  of  Actions,  f  145; 
Hammond  v.  Myers,  30  Tex.  375,  94  Am. 
Dec.  322;  Burton  ▼.  Rutherford,  49  Mo. 
255;  Thayer  v.  DanieU,  110  Mass.  345. 

Tlie  obligation  of  the  principal  to  indem- 
nify his  surety  does  not  arise  out  of  his 
contract  with  the  creditor,  but  is  implied 
by  the  law  from  his  relation  to  the  surety, 
and  it  continues  tiU  the  liability  is  termi- 
nated. 

HoUinahee  ▼.  Ritohey,  49  Ind.  261. 

This  liability  arises  when  the  surety  has 
performed  the  contract. 

Tjamh  v.  Withrow,  31  Iowa,  164. 

The  facts  in  this  case  do  not  create  the 
relation  of  principal  and  surety  as  between 
Miss  Sedf  ley  on  the  one  hand,  and  Williams 
and  the  Mulvanes  on  the  other. 

The  mortgu^  may  treat  both  the  party 
assuming  ana  the  original  mortgagor  as 
prindpaTs,  even  if  the  relation  of  principal 
and  surety  exists  between  the  party  assum- 
ing and  the  mortgagor. 

1  Jones,  Ghat.  Mortg.  5th  ed.  p.  688. 

One  who  has  sought  a  legal  remedy  by 
commencing  a  suit  upon  one  theory  of  a 
case,  and  preparing  his  petition  and  decla- 
ration accordingly,  but  has  withdrawn  or 
discontinued  the  proceeding  before  any  ac- 
tion has  been  taken  upon  it,  is  not  debarred 
from  pursuing  a  different  remedy. 

Spurr  V.  Home  Ine,  Oo.  40  Minn.  424,  42 
N.  W.  206;  Pittsburgh,  Ft.  W.  d  C.  R.  Co.  v. 
Swinney,  91  Ind.  399;  Peters  v.  Ballistier, 
3  Pick.  495 ;  Bitzer  v.  Bobo,  39  Minn.  18,  38 
N.  W.  609. 

Mr.  A.  F.  WUliania  also  for  defendant 
in  error. 

Pollock,  J.,  delivered  the  opinion  of  the 
court: 

On  the  15th  day  of  April,  1887,  plaintiffs 
in  error,  P.  I.  Mulvane,  Caroline  J.  Mul- 
vane,  J.  A.  Munk,  and  Emma  S.  Munk, 
made  and  delivered  to  one  Anna  J.  Hentig 
their  two  promissory  notes,  in  the  sum  of 
$600  each,  due  and  payable  at  the  First 
National  Bank  of  Top^a,  Kansas,  in  one 
and  two  years  from  the  date  thereof,  secured 
by  mortgage  on  real  estate  in  the  dty  of 
Topeka,  of  which  at  the  time  they  were  own- 
ers, llieee  promissory  notes  appear  there- 
after to  have  been  transferred  to  one  James 
Hentig,  and  byJames  Hentig  to  plaintiff  in 
this  action.  The  same  were  given  as  evi- 
dencing the  purchase  price  to  be  paid  for 
the  mortgaged  property.  Thereafter,  and 
on  the  12th  day  of  December,  1887,  plain- 
tiffs in  error  sold  and  conveyed  the  mort- 
gaged premises  to  one  A.  L.  Williams  by 
deeid  of  general  warranty,  in  which  said 
deed  Williams  expressly  assumed  and  agreed 
to  pay  the  mortgage  debt,  as  a  part  of  the 
purchase  price  thereof.  Thereafter,  but  be- 
fore the  statute  of  limitations  had  run, 
plaintiffs  in  error,  and  each  of  them,  de- 
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parted  from  the  state  of  Kansas,  and  have 
remained  nonresidents  of  the  state  of 
Kansas.  The  promissory  notes  were  left  by 
James  Sedgley  with  one  John  R.  Mulvane 
in  the  city  of  Topeka,  for  collection,  and  the 
same  have  continued  to  remain  in  the  hands 
of  said  John*R.  Mulvane  from  about  the 
date  of  the  execution  thereof  to  the  date  of 
the  commencement  of  this  action,  except  the 
period  of  about  one  year,  when  the  same 
were  in  the  hands  of  attorneys  representing 
the  owner  thereof.  On  the  27 tn  day  of 
March,  1890,  John  R.  Mulvane  wrote  James 
Sedgley,  the  then  owner  of  said  promissory 
notes,  informing  Sedgley  of  the  purchase  by 
Williams  of  the  mortgaged  property  and  his 
assumption  of  the  debt,  as  follows:  '*The 
notes  you  speak  of,  made  by  Mrs.  Munk  and 
Caroline  Mulvane,  are  pei^ectly  good.  The 
property  has  been  bought  b^  one  A.  L.  Wil- 
liams, attorney  of  the  Union  Pacific  Rail- 
way Company,  who  has  assumed  the  pay- 
ment of  the  notes.  .  .  .  The  facts  are,, 
the  makers  are  perfectly  good,  and  the  prop> 
erties,  in  addition,  are  first  mortgages; 
hence,  while  we  have  urged  payment  of  in- 
terest as  a  matter  of  business,  not  that  we- 
hesitated  about  the  security,  we  will  presa 
it  Again."  Again,  on  May  25,  1891,  John 
R.  Mulvane  wrote  James  Sedgley  as  fol- 
lows: "I  am  sorry  for  the  delay  in  that 
Caroline  Mulvane  and  Mrs.  Munk  note. 
They  sold  the  property  to  Mr.  Williams, 
who  is  attorney  for  the  Unidn  Padfic  Rail- 
road. He  assumed  the  payment  of  these 
notes.  He  is  expecting  a  biff  fee  through 
the  ioreclosure  of  the  C.,  K.  A  N.,  and  has 
promised  to-day  that  as  soon  as  he  gets  the- 
money  he  will  pay.  This  must  be  very 
soon.  In  the  meantime  I  have  notified  Dr. 
and  Mrs.  Munk  that  they  must  pay  the- 
paper.  They  have  asked  me  to  wait  a  little- 
while  on  Mr.  Williams,  and,  if  he  does  not 
pay,  then  they  will  take  it  up.  It  is  per- 
fectly good,  and  you  are  running  no  risk 
whatever  of  loss."  On  May  27,  1897,  Mul- 
vane wrote  plaintiff  as  follows:  *'I  ami 
just  from  Williams's  office.  Made  the  prop- 
osition some  time  ago  to  deed  you  the  prop- 
erty. This  he  has  agreed  to  do.  If  he  will 
deed  the  property,  then  I  will  look  up  the- 
taxes.  .  .  ."  In  reply  to  this,  plaintiff 
wrote  Mulvane,  July  23,  1897:  "In  your 
favor  of  May  27th,  you  say  Mr.  Williams 
has  agreed  to  deed  you  the  property,  and 
you  will  look  up  the  taxes  after  he  has  done 
so.  If  you  have  secured  from  Mr.  Williams- 
a  deed  to  the  property  to  me,  please  forward 
deed  to  me.  if  you  have  not  yet  got  title- 
to  the  property  for  me,  please  forward  me 
by  return  mail  all  the  papers  relating  to  the- 
loan."  After  the  purchase  of  the  property, 
and  on  the  30th  day  of  October,  1891,  Wil- 
liams made  a  payment  upon  one  of  said 
promissory  notes — ^the  last  due — of  $500. 
Williams  has  at  all  times  been  a  resident  of 
the  state  of  Kansas  and  the  city  of  Topeka ; 
being  absent  from  the  state  of  Kansas,  how- 
ever, about  ten  weeks  in  each  year  duringr 
such  time.  In  the  year  1896  John  R.  Miil- 
vane  made  a  proposition  to  Williams,  the- 
purchaser,  that  if  he  would  convey  the  real) 
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estate  mortgaged,  in  satisfaction  of  the 
promissory  notes,  such  conveyance  would  be 
accepted,  which  Williams  agreed  to  do. 
Mulvane  prepared  a  deed  of  general  war- 
ranty between  A.  L.  Williams  and  wife  and 
Nellie  P.  Sedgley,  and  handed  the  deed  to 
said  A.  L.  Williams,  who  signed  said  deed, 
but  did  not  acknowledge  the  same.  Neither 
did  the  wife  of  said  A.  L.  Williams  execute 
the  said  deed;  nor  wae  said  deed,  after  the 
signing  thereof,  returned  to  Mulvane.  This 
suit  upon  said  notes,  and  to  foreclose  said 
mortgage,  was  brought  by  defendant  in  er- 
ror, Nellie  P.  Sedgley,  against  plaintiffs  in 
error  on  the  28th  day  of  Aus^st,  1897.  And 
thereafter,  on  the  23d  day  of  July,  1898,  by 
leave  of  court,  the  plaintiff  filed  an  amended 
petition,  making  defendant  in  error  A.  L. 
Williams  a  party  defendant  therein ;  alleging 
his  purchase  of  the  mortgaged  premises,  and 
his  assumption  and  agreement  to  pay  the 
mortgage  debt;  praying  a  judgment  against 
him  for  the  amount  of  said  promissory 
notes;  and  caused  a  summons  to  be  issued 
and  served  upon  said  Williams,  indorsed, 
"Suit  brought  for  the  recovery  of  money," 
stating  the  amount.  To  this  amended  peti- 
tion plaintifTs  in  error  answered,  admitting 
the  execution  of  the  notes  and  mortgage,  the 
conveyance  of  the  property  to  Williams,  and 
his  assumption  of  and  agreement  to  pay  the 
mortgage  debt ;  pleading  the  bar  of  the  stat- 
ute of  limitations  as  to  said  A.  L.  Williams, 
and,  as  a  consequence  arising  out  of  the  re- 
lation of  principal  and  surety  created  by  the 
deed  of  conveyance  from  plaintifTs  in  error 
to  Williams,  and  his  assumption  of  the 
mortgage  debt,  the  bar  of  the  statute  of 
limitations  as  to  plaintiffs  in  error;  alleg- 
ing, also,  the  agency  of  John  R.  Mulvane, 
the  agreement  between  said  John  R.  Mul- 
vane, as  agent,  and  said  A.  L.  Williams,  to 
accept  a  deed  on  behalf  of  plaintiff,  Nellie 
P.  Sedgley,  from  said  A.  L.  Williams  in 
satisfaction  of  the  mortgage  debt,  and  the 
execution  of  such  deed  by  said  Williams.  To 
which  plaintiff  replied,  denying  the  agency 
of  said  John  R.  Mulvane,  except  for  the  pur- 
pose of  receiving  payment  upon  said  promis- 
sory notes,  which  reply  was  duly  verified. 
Defendant  therein,  A.  L.  Williams,  an- 
swered, pleading  the  statute  of  limitations, 
and  the  agreement  to  transfer  said  property 
in  satisfaction  of  the  mortgage  debt.  There- 
after, and  on  the  30th  day  of  December, 
1898,  the  plaintiff  obtained  leave  of  court 
to  so  do,  and  did  strike  out  all  allegations 
in  her  amended  petition  of  the  assumption 
by  defendant  A.  L.  Williams  of  the  mort- 
gage debt.  At  the  conclusion  of  the  evi- 
dence upon  the  trial,  defendants  below  (here 
plaintiffs  in  error)  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  their 
favor,  which  motion  was  denied,  and  excep- 
tion saved.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  and  against  all  of  the 
defendants,  save  A.  L.  Williams,  for  the 
amount  of  the  mortgage  debt,  upon  which 
verdict  the  judgment  of  the  court  was  en- 
tered, foreclosing  the  mortgage,  and  decree- 
ing a  sale  of  the  property  in  satisfaction  of 
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the  same.    From  this  judgment  defendants 
below  prosecute  this  proceeding  in  error. 

It  is  conceded  that  the  statute  of  limita- 
tions has  not  run  in  this  case  as  to  the 
Mulvanes  and  Munks,  on  account  of  their 
absence  from  the  state.  But  it  is  earnestly 
contended  by  counsel  for  plaintiffs  in  error 
that,  as  to  Williams,  the  first  note  is  clearly 
barred  by  the  statute;  and  as  to  the  second 
note,  as  the  last  payment  upon  or  recogni- 
tion of  the  same  was  on  October  30,  1891, 
and  as  the  amended  petition  making  Wil- 
liams a  party  was  not  filed  until  the  23il 
day  of  July,  1898,  and  as  the  statute  did  not 
cease  to  run  as  to  Williams  until  he  was 
made  a  party  defendant  in  the  suit,  and  al- 
lowing an  absence  of  ten  wedcs  from  each 
year,  that  the  note  last  due  was  also  barred, 
as  to  Williams,  at  the  date  of  filing  the 
amended  petition  to  which  Williams  was 
made  a  party.  This  contention  we  believe, 
and  shall  assume,  true.  Upon  this  hypo- 
thesis it  is  fui-ther  contended  that  as  be- 
tween the  Mulvanes  and  Munks,  on  the  one 
hand,  and  Williams,  on  the  other,  by  the 
purchase  of  the  property,  and  the  express 
assumption  of  the  mortgage  debt,  Williams 
became  the  principal  debtor,  and  the  Mul- 
vanes and  Munks  sureties  for  Williams. 
Upon  these  premises  it  is  contended  that, 
as  the  statute  of  limitations  has  barred  the 
right  of  recovery  by  the  creditor  against 
Williams,  the  principal,  the  right  to  re- 
cover from  the  sureties  necessarily  follows; 
that  where  there  is  no  liability  of  the  prin- 
cipal there  can  be  no  liability  of  the  surety. 
While  the  relation  of  principal  and  surety 
undoubtedly  exists  in  this  case  as  between 
Williams,  the  grantee,  and  the  Mulvanes 
and  Munks,  the  grantors,  in  the  deed  of 
conveyance  of  the  property,  by  reason  of 
the  express  assumption  of  the  indebtedness 
in  the  deed  by  Williams,  whether  this  rela- 
tion of  principal  and  surety  extends  to  and 
is  binding  upon  the  mortgagee  depends  upon 
the  fact.  Did  the  mortgagee  consent  to  and 
accept  this  relation  as  binding  upon  her? 
If  not,  clearly,  she  may  disregard  the  rela- 
tion, and  recover  upon  the  notes,  as  against 
the  makers,  in  whoee  favor  it  is  admitted 
the  statute  has  not  run,  and  subject  the 
mortgaged  property  to  the  payment  of  the 
debt.  Wliether  the  mortgagee  assent^  to 
and  accepted  the  relation  of  principal  and 
surety  existing  between  Williams  and  the 
Mulvanes  and  Munks  is  a  question  of  fact. 
This  question  was  submitted  to  the  jury, 
and  by  the  jury,  found  against  plaintiffs  in 
error.  From  the  undisputed  evidence  in  the 
record,  it  is  clear  that  John  R.  Mulvane 
acted  as  the  agent  of  the  owner  of  the  notes: 
that  he  held  possession  of  the  notes  for  the 
owner;  that  he  knew  of  the  purchase  of 
the  property  by  Williams,  and  his  assump- 
tion of  the  mortgage  debt;  that  he  wrote 
the  owner  of  the  notes,  James  Sedgley,  in- 
forming him  of  the  purchase  of  the  property 
and  assumption  of  the  debt  by  Williams: 
that  Williams  paid  $500,  to  be  applied  upon 
the  mortgage  debt;  that  Mulvane  often  re- 
quested payment  of  Williams,  and  that  Wil- 
liams   stated    to    Mulvane   that   he    would 
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«nake  payment  of  the  same;  that  Mulvane 
agreed  with  Williams  to  accept  a  convey- 
ADce  of  the  property  in  satisfaction  of  the 
debt;  that  a  deed  to  the  property  was  pre- 
pared by  Mulvane  and  signed  by  Williams, 
^ut  not  returned  to  Mulvane;  that  plaintiff 
was  informed  of  this  fact;  that  suit  was 
brought  by  plaintiff  against  Williams,  in 
which  a  personal  judgment  was  asked  upon 
his  assumption  of  the  mortgage  debt. 

In  view  of  these  facts  as  shown  by  the 
record,  it  is  the  opinion  of  the  majority  of 
the  court  that,  as  a  matter  of  law,  the  trial 
4»urt  should  have  sustained  the  motion  for 
judgment  in  favor  of  defendants;  that,  as 
a.  matter  of  law,  from  the  undisputed  facts 
appearing  in  the  record,  plaintiff  recognized 
and  accepted  Williams  as  her  debtor,  and 
hence  the  relation  of  principal  and  surety 
existing  between  the  mortgagors  and  the 
purchaser  of  the  property  was  extended  to, 
and  became  binaing  upon,  the  plaintiff. 
And  as  the  cause  of  action  against  Williams 
by  plaintiff,  upon  his  assumption  of  the 
debt,  is  barred  by  the  statute  of  limitations, 
plaintiffs  in  error  have  became  released 
from  their  obligation.  Union  Btove  d 
Mach.  Works  v.  Castoell,  48  Kan.  689,  16 
1*  R.  A.  85,  29  Pac.  1072. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  must  he  reversed,  and  it  is  so 
ordered. 

Joluutoiiy  Smithy  and  Greene,  JJ., 
eoncur. 

Ellis,  J.,  concurring  specially: 
Since  the  decision  in  Union  Stove  &  Mach, 
Works  v.  Caswell,  48  Kan.  689,  16  L.  R.  A. 
S5,  29  Pac.  1072,  it  has  been  properly  ac- 
cepted as  the  law  in  this  state  that: 
"Where  property  is  sold,  and  the  purchaser 
agrees  to  pay  the  consideration  therefor,  or 
a  portion  thereof,  to  a  creditor  of  the  ven- 
dor, the  purchaser,  as  between  himself  and 
the  vendor,  becomes  the  principal  debtor, 
and  the  vendor  only  a  surety;  and  if  the 
creditor  afterward,  and  beeeiuse  of  this 
arrangement,  accepts  the  purchaser  as  a 
debtor,  he  must  accept  him  in  the  same 
manner,  and  as  his  principal  debtor,  with 
the  vendor  only  as  a  surety."  The  rule 
that,  if  the  creditor  accepts  the  purchaser 
as  a  debtor  at  all,  he  must  adopt  the  relsr 
tion  which  then  exists  between  such  pur- 
chaser and  his  vendor,  and  be  bound  by  it, 
does  not  prevail  in  some  of  our  sister  states ; 
and,  if  it  were  an  original  proposition  here, 
I  might  hesitate  to  nivor  its  adoption,  al- 
though quite  as  cogent  reasons  exist  for  as 
against  it.  However,  for  nearly  a  decade 
that  rule  has  prevailed  in  Kansas  without 
complaint  from  the  people,  the  bench,  or 
the  bar,  and  no  effort  has  been  made  to 
abrogate  it  by  l^slative  enactment.  I  feel 
bound  to  sanction  the  observance  of  a  deci- 
sion which  for  so  long  a  period  has  been 
generally  acquiesced  in. 

Whether  a  surety  should  be  released  from 
his  obli^tion  because  a  creditor  voluntarily 
allows  a  debt  to  become  barred  by  the  stat- 
ute of  limitations  against  the  principal 
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debtor  is  also  a  proposition  about  which  the 
authorities  disagree.  The  general  doctrine 
is  that  a  contract  of  suretyship  '4s  acces- 
sory to  an  obligation  contracted  by  another 
person,  either  contemporaneously  or  pre- 
viously or  subsequently.  It  is  of  the  es- 
sence of  the  contract  that  there  be  a  sub- 
sisting valid  obligation  of  a  principal 
debtor.  Without  a  principal  there  can  be 
no  accessory,  and  by  the  extinction  of  the 
former  the  latter  becomes  extinct.  This  re- 
sults from  the  nature  of  the  obligation  of 
suretyship."  Russell  v.  Failor,  1  Ohio  St. 
320,  59  Am.  Dec.  631,  citinj^  Burge,  Surety- 
ship, 3,  6;  Theobald,  Principal  &  Surety,  2. 
Mr.  Brandt  in  his  work  on  Suretyship  & 
Guaranty  (vol.  1,  S  1^6),  says:  "It  would 
be  as  difficult  for  me  to  conceive  of  a 
surety's  liability  continuing  after  the  prin- 
cipal obligation  was  discharged,  as  of  a 
shadow  remaining  after  the  substance  was 
removed.  .  .  .  It  is  a  corollary  from  the 
very  definition  of  the  contract  of  suretyship 
that,  the  obligation  of  the  surety  being  ac- 
cessory to  the  obligation  of  the  principal 
debtor  or  obligor,  it  is  of  its  essence  that 
there  should  be  a  valid  obligation  of  such 
principal,  and  that  the  nullity  of  the  prin- 
cipal obligation  necessarily  induces  the 
nullity  of  the  accessory.  Without  a  princi- 
pal there  can  be  no  accessory.  Nor  can  the 
obligation  of  the  surety  as  such  exceed  that 
of  the  principal."  Upon  this  proposition 
the  authorities  are  in  general  accord.  An 
exception,  however,  is  sought  to  be  made, 
and  is  generally  regarded  as  existing,  when 
the  principal  is  discharged  from  his  obliga- 
tion by  the  mere  operation  of  law;  and  some 
of  the  courts  and  text  writers  hold  that, 
where  the  principal  is  released  by  reason  of 
the  bar  of  the  statute  of  limitations,  the 
surety  is  still  bound,  because,  they  say,  the 
principal  has  been  released  by  the  operation 
of  law.  I  cannot  give  my  assent  to  such  an 
application  of  the  rule.  There  is  a  wide  dis- 
tinction between  the  release  of  a  principal 
debtor  in  a  court  of  bankruptcy,  and  his  re- 
lease, as  the  result  of  the  laches  of  the 
creditor,  bv  the  interposition  of  the  statute 
of  limitations.  In  the  first  case,  without 
any  neglect  or  wrong  on  his  part  the  credi- 
tor has  been  prevented  from  proceeding 
against  or  collecting  from  the  principal 
debtor,  and  in  his  failure  to  do  so  he  has 
committed  no  act  in  derogation  of  the  rights 
of  the  surety.  In  the  other  case,  by  failing 
to  proceed  against  the  principal  debtor 
within  the  time  prescribed  by  the  law  he 
has  consented  to  his  release  to  the  injury  of 
one  whose  obligation  to  pay  is,  in  effect,  al- 
ways dependent  upon  the  failure  of  his 
principal  to  do  so.  The  reason  for  the  rule 
that  a  surety  is  not  discharged  when  his 
principal  is  relieved  from  his  obligation  by 
operation  of  law  is  that  the  creditor  has, 
without  his  fault  or  neglect,  been  deprived 
of  his  right  to  recover  the  debt  from  the 
latter.  The  author  last  quoted  cites  with 
approval  the  following  from  the  text  of  the 
decision  in  Phillips  v.  Solomonf  42  Ga,  192, 
which  was  a  case  where  the  principal  had 
been,  discharged  in  bankruptcy.    The  court 
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said:  "The  discharge  of  the  principal 
which  disdiargee  a  surety  must  be  a  dis- 
charge bv  some  act  or  neglect  of  the  cred- 
itor; and  a  discharge  by  operation  of  law, 
being,  as  it  is,  against  the  consent  and  be- 
yond the  power  of  the  creditor,  does  not  dis- 
charge the  surety."  Brandt,  Suretyship  & 
Guaraut}',  S  150.  It  ou^ht  to  be  conceded 
that  where,  without  justification  or  excuse, 
a  creditor  allows  the  statute  of  limitations 
to  run  against  the  obligation  of  a  principal 
debtor,  it  cannot  truthfully  be  said  that  the 
latter  has  been  discharged  "against  the  con- 
sent," and  by  means  "beyond  the  power  of 
the  creditor"  to  prevent  or  control.  In  the 
case  of  Bridges  v.  Blake,  106  Ind.  332,  6  N. 
£.  833,  the  court  held:  "The  extinguish- 
ment of  the  engagement  of  the  principal, 
-however  accomplished,  releases  the  surety 
from  liability ;  and,  if  the  debt  of  the  former 
is  barred  by  the  statute  of  limitations,  a 
mortgage  given  by  the  surety  to  secure  it  is 
not  enforceable,  although  not  barred."  The 
authorities  which  hold  that  the  surety  is 
not  released  when  the  creditor  allows  the 
debt  to  become  barred  by  the  statute  of 
limitations  as  to  the  principal  ignore  any 
consideration  of  the  duties  which  the  cred- 
itor owes  to  the  surety,  and  fail  to  attach 
due  importance  to  the  fact  that,  if  such  a 
rule  were  to  obtain,  it  would  result  in  im- 
posing many  hardships  upon  the  latter, 
from  all  of  which,  on  account  of  the  nature 
of  his  undertaking,  he  should  be  exempt. 
Without  entering  at  length  upon  a  discus- 
sion of  the  matter,  I  am  content  with  the 
reasoning  of  the  court  in  Auchampaugh  v. 
Schmidt,  70  Iowa,  642,  57  Am.  Rep.  459,  27 
N.  W.  806,  which  case,  upon  its  facts,  pre- 
sents a  strong  analogy  to  the  one  at  bar. 
The  court  says:  "We  come,  then,  to  the 
question  raised  by  the  answer  and  the  ad- 
mitted evidence  of  suretyship,  and  that  is 
as  to  whether  a  claim  which  is  barred  by 
the  statute  of  limitations  as  against  the 
principal  debtor  is  by  reason  thereof  barred, 
also,  as  against  a  surety.  In  answer  to  this 
question,  we  have  to  say  that  we  think  it 
is."  The  court,  after  reciting  the  facts,  and 
showing  that,  by  reason  of  his  absence 
from  the  state,  the  statute  had  not  run  as 
against  the  surety,  further  says:  "It 
would  not  be  denied  that  a  surety  upon  a 
note  may  set  up  any  meritorious  defense 
which  the  principal,  if  sued,  might  set  up 
in  his  own  behalf.  Now,  when  the  statute 
of  limitations  has  run  as  against  the  prin- 
cipal, the  law  excuses  him  from  setting  up 
any  meritorious  defense  which  he  may  have, 
and  allows  him  to  rely  upon  the  technical 
defense  of  the  statute  sJone.  The  theory  is 
that  he  was  not  under  obligations  to  pre- 
serve any  longer  the  evidence  of  his  meri- 
torious defense,  if  he  had  any,  and  so  the 
court-  will  not  inquire  whether  he  had  such 
defense  or  not.  The  statute  has  been  very 
properly  denominated  the  'statute  of  re- 
pose.' As  the  surety  is  allowed  to  set  up 
any  meritorious  defense  which  the  principal 
might  have  set  up,  we  are  not  able  to  see 
why  he  should  be  required  to  preserve  the 
evidence  of  such  defense  after  the  principal 
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was  not  bound  to  do  so.  Again,  when  a 
surety  pays  a  debt,  it  is  his  right  to  look 
to  the  principal  for  reimbursement.  But  a 
surety  paying  a  debt  after  it  had  become 
barred  as  against  the  principal  would  be 
remediless.  Now,  we  do  not  think  that  a 
creditor,  by  his  own  dilatorineas,  should  be 
allowed  to  put  the  surety  in  such  position. 
It  is  not  a  full  auswer  to  say  that  a  surety 
might  have  protected  himself.  It  may  be 
conceded  that  he  might.  But,  practically, 
sureties  often  overlook  their  obligations  if 
their  attention  is  not  called  to  them,  and 
we  do  not  think  that  the  just  protection  of 
the  rights  of  the  creditor  requires  that  we 
should  hold  so  strict  a  rule  against  them 
as  that  for  which  the  plaintiff  contends." 

Having  thus  indicated  some  of  the  princi- 
pal reasons  sustaining  the  position  which  I 
think  the  court  ou^ht  to  assume  upon  the 
controlling  propositions  in  this  case,  1  coo- 
cur  in  a  judgment  of  reversaL 

PoUook,  J.,  dissenting: 

I  do  not  agree  with  either  the  reasoning 
employed  or  the  conclusion  reached  in  the 
opinion  of  the  majority  of  this  court.  The 
question  is  important,  and  its  determination 
should  find  support  in  the  well-recoffnized 
principles  of  the  law  and  the  adjudicated 
cases.  As  determined,  it  has  neither.  It 
is  conceded  that  Williams,  by  his  purchase 
of  the  property  and  assumption  of  the  debt, 
became,  as  between  the  mortgagors  and  him- 
self, the  principal  debtor,  and  the  mort- 
gagors his  sureties;  but  this  relation  was 
created  by  an  application  of  the  principles 
of  equity,  and  not  by  any  contract  to  tnat 
effect  between  the  parties.  After  the  pur- 
chase and  assumption  of  the  debt  bv  Wil- 
liams, the  owner  of  the  mortgage  debt  had 
a  choice  of  remedies  for  its  collection, — a 
separate  right  of  action  against  Williams 
upon  his  engagement  of  assumption;  or,  a 
separate  action  against  the  mortgagors  oo 
the  notes,  and  to  foreclose  the  mortgage ;  or, 
a  single  action  against  the  purchaser  upon 
his  assumption,  and  the  mortgagors  on  the 
notes,  and  for  a  foreclosure  of  the  mort- 
g^g^f  or,  a  right  to  first  exhaust  Uie  mort- 
gaged property  and  the  nonexempt  prop- 
erty of  the  mortgagors,  and  in  a  siibsequent 
action  recover  any  deficiency  from  the  pur- 
chaser. Rouse  V.  Bartholomeio,  51  Kan. 
425,  32  Pac.  1088;  Piano  Mfg.  Co.  v.  Bur- 
rows,  40  Kan.  361,  19  Pac.  809.  It  is  also 
conceded  that  whether  this  equitable  rela- 
tion  of  principal  and  surety  extended  to  and 
became  binding  upon  the  mortgagee  is  a 
question  of  fact.  This  question  of  fact,  un- 
der appropriate  instructions,  was  submit- 
ted to  the  jury,  and  by  the  jury  determined 
against  the  mortgagors.  This  court  now 
holds  that  the  action  of  the  trial  court  in 
submitting  this  question  of  fact  was  error; 
that,  from  the  facta  recited  from  the  record, 
it  was  incumbent  upon  the  trial  court  to  de- 
clare, as  a  proposition  of  law,  not  only  that 
the  equitable  relation  existing  between  the 
mortgagors  and  purchaser  extended  to  and 
became  binding  upon  the  mortgagee,  but 
also,  as  the  right  of  action  for  the  collection 
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of  the  debt  from  the  purchaser,  who  has  re- 
mained a  resident  of  the  state,  liable  to  ac- 
tion at  any  time  on  his  assumption,  is 
barred  by  the  statute,  the  creditor's  right 
of  action  on  the  notes  and  to  foreclose  the 
mortgage  is  also  barred  against  the  makers, 
in  whose  favor,  confessedly,  the  statute  has 
not  run,  on  account  of  ahsence  from  the 
state.  This  conclusion  is  erroneous  on  three 
pounds : 

1.  Williams  may  not  plead  the  statute  of 
limitations*  as  to  the  foreclosure  of  this 
mortgage.  Neither  can  the  mortffafors 
plead  the  statute  through  Williams.  While 
Williams  may  plead  the  bar  of  the  statute 
as  to  his  personal  liability  to  plaintiff  aris- 
ing upon  his  eng|agement  of  assumption  of 
the  debt,  yet,  having  taken  title  to  the  prop- 
erty in  express  recognition  of  plaintiff's 
mortgage  and  in  subservience  thereto,  it 
does  not  lie  in  his  power  to  avail  himself  of 
the  statute  in  this  action  upon  the  notes 
and  to  foreclose  the  mortgage.  And,  the 
right  to  plead  the  statute  being  a  personal 
right,  the  mortgagors  cannot  avail  them- 
selves of  the  same  through  Williams.  This 
court,  in  Wateraon  v.  Kirktcoody  17  Kan.  9, 
held:  "P.  mortgaged  his  land  to  K.,  and 
then,  after  an  action  had  accrued  on  the 
mortgage,  but  before  the  same  was  barred 
by  the  statute  of  limitation,  left  the  state, 
and  has  never  returned.  Just  before  he 
left  he  transferred  his  interest  in  the  land 
to  W.  W.  and  K.  have  remained  in  the  state, 
and  a  sufficient  time  has  elapsed  to  bar  all 
action  on  the  mortgage,  provided  P.  had 
also  remained  in  the  state.  Held,  that  W. 
stands  merely  in  the  place  of  P.,  and,  there- 
fore, as  P.  could  not  plead  the  statute  of 
limitation  in  a  suit  on  the*  mortgage,  W. 
cannot,"  Fort  8ooU  v.  Schulenherg,  22 
Kan.  658;  Schmucker  v.  Sibert,  18  Kan. 
104,  26  Am.  Rep.  765;  Bibcrt  v.  Wilder', 
16  Kan.  176,  22  Am.  Rep.  280;  Pears 
V.  Wilson,  23  Kan.  346;  Ryan  v.  Leav- 
entcorth,  A,  d  N.  W,  R,  Co.  21  Kan. 
367.  In  Ordvcay  v.  Cotclea,  45  Kan.  447,  25 
Pac.  862,  it  is  held :  "The  plea  of  the  stat- 
ute of  limitations  cannot  be  interposed  by 
the  holder  of  a  tax  title  to  a  note  and  mort- 
gage not  barred  at  the  commencement  of 
the  action  against  the  original  mortgagor." 
In  the  opinion  this  court  says :  '* We  do  not 
think  that  Ordway  can  avail  himself  of  the 
statute  of  limitations.  He  claims  under  a 
distinct  and  independent  title,  in  no  way 
derived  from  the  mortgagor.  Generally  the 
plea  of  the  statute  of  limitations  is  a  per- 
sonal privilege,  and  a  third  party  cannot 
interpose  the  defense.  Baldwin  v.  Boyd, 
18  Neb.  444,  26  N.  W.  580;  Wood,  Limita- 
tion of  Actions,  1st  ed.  §  41;  10  Am.  &  Eng. 
Enc.  Law,  p.  710;  7  Wait,  Act.  &  Def.  p. 
236;  Wateraon  v.  Kirktoood,  17  Kan.  9. 
Walton,  the  maker  of  the  notes  and  mort- 
gage, could  not  successfully  plead  the  stat- 
ute of  limitations,  and  we  do  not  see  by 
what  process  of  reasoning  we  could  reach 
the  conclusion  that  Ordway  could,  even  if 
he  had  succeeded  to  the  right  to  the  land  in 
question  through  Walton,  which  he  did  not; 
he  oprtninly  could  obtain  no  greater  right 
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than  Walton  had.  We  think  the  statute 
can  only  be  set  up  by  Walton,  or  someone 
holding  under  him,  and  when  it  is  not  avail- 
able  for  Walton  no  other  person  can  take 
advantage  of  it.  It  necessarily  follows 
that,  because  Walton  never  had  the  right, 
no  other  person  oould  avail  himself  of  such 
right." 

2.  But  assuming  that  Williams  may  plead 
the  statute,  and  the  mortfi;agor8  through 
Williams,  and  assuming  the  record  does 
show  by  undisputed  evidence  all  the  facts 
stated  in  the  opinion,  the  question  arises, 
I>o  these  facts  standing  admitted  in  the  rec- 
ord, as  a  matter  of  law,  constitute  such  an 
acceptance  of  the  relation  of  principal  and 
surety  existing  between  Williams,  the  pur- 
chaser, and  the  Mulvanes  and  Munks,  the 
makers  of  the  notes,  by  Sedgley,  the  owner, 
as  to  bar  her  right  ox  recovery  as  against 
the  makers  of  the  notes?  This  precise 
question  has  not  been  before  this  court  for 
determination.  It  has  been  many  times  de- 
cided that,  had  a  valid  extension  of  the 
time  of  payment  been  made  by  the  owner 
of  the  notes  without  the  knowledge  or  con- 
sent of  the  makers,  their  release  from  lia- 
bility would  follow.  The  <]^ue8tion  now  here 
for  determination  is  a  different  one.  In 
this  case,  before  the  court  will  be  warranted 
in  declaring,  as  a  matter  of  law,  that  the 
relation  of  principal  and  surety  existing  be- 
tween the  mortgagors,  the  Mulvanes  and 
Munks,  and  the  purchaser  of  the  property, 
Williams,  extended  to  and  became  binding 
upon  the  mortgagee,  Sedgley,  there  must 
exist,  as  a  matter  of  law,  a  valid  contract, 
by  the  terms  of  which  the  mortgagee  agreed 
to  accept  the  purchaser  as  her  principal 
debtor,  and  the  mortgagors  as  her  sureties 
only.  And,  in  the  absence  of  such  an  ac- 
ceptance of  the  existing  relation  by  agree- 
ment on  the  part  of  the  mortgagee,  she  had 
the  right  to  treat  both  the  mortgagors  and 
the  purchaser  as  her  debtors,  and,  in  the 
absence  of  other  defenses,  to  have  judgment 
for  the  debt  smd  decree  of  foreclosure  as 
against  both.  Undoubtedly  the  great  weight 
of  authority  and  the  well-considered  cases 
conclusively  establish  this  doctrine.  Jones, 
Mortg.  5th  ed.  §§  741,  742;  Shepherd  v. 
May,  115  U.  S.  505,  29  L.  ed.  456,  6  Sup.  Ct. 
Rep.  119:  Ciumllu  v.  Hernandez,  103  U.  S. 
105,  26  L.  ed.  322;  James  v.  Day,  37  Iowa. 
164;  Thompson  v.  Bertram,  14  Iowa,  476; 
Corhett  V.  Waterman,  11  Iowa,  86;  Robert' 
son  V.  Stuhlmiller,  93  Iowa,  326,  61  N.  W. 
986;  Waters  v.  Hubbard,  44  Conn.  340; 
Hebert  v.  Douasan,  8  La.  Ann.  267;  Spycher 
V.  Werner,  74  Wis.  456,  5  L.  R.  A.  414,  43 
N.  W.  161.  In  Shepherd  v.  May,  115  U.  S. 
505,  29  L.  ed.  456,  6  Sup.  Ct.  Rep.  119,  Mr. 
Justice  Wood,  delivering  the  opinion  of  the 
court,  says:  "And,  if  Walker  had  expressly 
promised  May  to  pay  the  debt,  that  would 
not,  without  the  assent  of  May,  have  con- 
verted Shepherd  from  a  principal  debtor 
into  a  surety  merely.  Cucullu  v.  Hernan- 
dez, 103  U.  S.  105,  26  L.  ed.  322;  Rey  v. 
Simpaon,  22  How.  341,  16  L.  ed.  260.  The 
only  way  in  which  Walker  could  become  the 
principal  debtor  of  May,  and  Shepherd  the 
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surety,  was  by  the  mutual  a^eement  of  all 
three."  Justice  Miller,  in  James  v.  Day,  37 
Iowa,  164,  says:  ''While,  upon  a  sale  by 
Day  of  his  interest  in  the  land  to  Close,  a 
valid  agreement  by  the  latter  to  pay  the 
entire  debt  to  plaintiffs  would  create  the  re- 
lation of  principal  and  surety  as  between 
Close  and  Day,  yet  such  agreement  could 
not  atfect  the  mortgagees.  As  to  them, 
both  Close  and  Day  remain  principals. 
Carhett  v.  Waterman,  11  Iowa,  86;  Massie 
y.  Mann,  17  Iowa,  131.  .  .  .  Both  Close 
and  Day  were  originally  principal  debtors. 
They  remained  such  as  to  the  plaintiffs  un- 
less tlie  latter,  for  a  valid  consideration, 
agreed  to  release  Day,  or  to  accept  hin'i  as 
a  surety  only."  The  case  of  Robertson  v. 
Stuhlmiller,  03  Iowa,  326,  61  N.  W.  986,  is 
identically  parallel  with  the  case  at  bar.  On 
the  1st  of  November,  1875,  Stuhlmiller 
executed  two  promissory  notes  in  the  sum 
of  $500,  due  one  and  two  years  from  date, 
secured  by  mortgage  on  a  city  lot.  Stuhl- 
miller conveyed  the  property  to  Jacob 
Coons.  In  January,  1887,  Coons  sold  the 
mortgaged  property  to  Chapman,  who  as- 
simied  and  agreed  to  pay  the  mortgage.  In 
January,  1880,  Chapman  conveyed  the  prop- 
erty to  Fernbach,  who  assumed  and  agreed 
to  pay  the  mortgage.  Fernbach  paid  the  in- 
terest on  the  notes  from  the  year  1880  to 
the  year  1889,  and  on  the  13th  day  of  April, 
1888,  paid  $150  to  be  applied  on  the  notes. 
After  conveying  the  property,  and  before 
the  statute  of  limitations  had  run,  Stuhl- 
miller removed  from  the  state,  and  remained 
a  nonresident  at  the  time  action  was 
brought.  Robertson,  the  payee  in  the  notes, 
brought  his  action  against  Stuhlmiller, 
Chapman,  and  Fernbach,  asking  a  personal 
judgment  against  Chapman  and  Fernbach 
upon  their  assumption,  and  against  Stuhl- 
miller upon  the  notes,  and  for  a  foreclosure 
of  the  mortgage.  Foreign  summons  was 
served  on  Stuhlmiller  in  the  state  of  Mis- 
souri. He  made  no  appearance.  Fernbach 
and  Chapman  demurred  to  the  petition, 
which  demurrer  was  sustained.  Plaintiff 
appealed.  In  the  opinion  the  court  says: 
''But  it  is  said  that  when  Anselm  Fernbach 
assumed  and  agreed  to  pay  the  mortgage 
debt  he  became,  as  to  the  plsuintiff,  a  prin- 
cipal debtor,  and  that,  as  the  debt  assumed 
was  then  due,  the  statute  of  limitations 
commenced  to  run  at  that  time.  The  de- 
murrers were  not  general,  but  were  based 
upon  specific  grounds.  The  theory  which 
they  present  is  that  there  was  a  novation  by 
which  Fernbach  became  the  principal 
debtor,  and  Stuhlmiller  a  surety  only,  and 
the  claim  that  Fernbach  was  one  of  two  or 
more  principals  seems  to  have  been  made 
for  the  first  time  in  this  court  in  argument. 
When  Fernbach  assumed  and  agreed  to  pay 
the  mortgage  debt,  he  made  it  his  own,  and 
became  the  principal  debtor,  as  between 
himself  and  Stuhlmiller.  Corbett  v.  Water- 
mofi,  11  Iowa,  87.  But  the  relation  of 
Stuhlmiller  to  the  plaintiff  depended  upon 
the  written  agreement  between  them,  and 
could  not  have  l)een  changed,  except  by  an 
agreement  with  the  latter.  Corbett  v. 
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Waterman,  11  Iowa,  87;  James  y.  Day,  37 
Iowa,  164;  Massie  v.  Mann,  17  Iowa,  132. 
The  acceptance  by  the  plaintiff  of  money 
paid  by  Fernbach  to  apply  on  the  notes  did 
not  in  any  manner  change  the  relations  of 
the  parties,  and  nothing  which  could  have 
had  that  effect  is  shown.  Therefore  there- 
is  no  ground  for  the  holding  that,  as  to  the 
plaintiff,  Fernbach  became  the  principal 
debtor,  and  that,  if  an  action  on  the  notes 
is  barred  as  to  him,  it  is  also  barred  as  to 
Stuhlmiller.  And  the  same  conclusion  must 
be  reached  if  the  two  are  regarded  as  prin- 
cipal debtors.  The  fact  that  one  of  them, 
continued  to  be  a  resident  of  this  state  im- 
til  the  right  of  action  was  barred  as  against 
him  would  not  affect  the  liability  of  his  co- 
principal.  Denny  v.  Smith,  18  N.  Y.  567; 
Cutler  v.  Wright,  22  N.  Y.  476;  Caswell  v. 
Engelmann,  31  Wis.  98;  13  Am.  k  Eng.  Enc. 
Law,  p.  745."  After  holding  the  action 
barred  as  to  the  personal  obligation  created 
by  the  assumption  of  the  debt  as  against 
Fernbach  and  Chapman,  the  court  proceeds: 
"But  the  obligation  of  Stuhlmiller  on  the 
notes  is  valid,  and  the  lien  of  the  mortgage 
is  still  in  force.  The  pleadings  show  that 
the  plaintiff  is  entitled  to  a  judgment  for 
the  amount  of  his  claim  as  against  the  mort- 
gaged premises,  and  to  a  foreclosure  of  his 
mortgage.  The  interest  of  the  Fernbach 
estate  is  junior  to  the  lien  of  the  mortgage,, 
not  because  of  the  obligation  of  Fernb^h 
to  pay  the  notes,  but  because  the  title  he  ac- 
quired was  subject  to  the  mortgage."  Some 
of  the  language  employed  in  the  opinion  in 
Union  Stove  d  Ma^h.  Works  v.  Casuell,  48 
Kan.  689,  16  L.  R.  A.  85,  29  Pac.  1072,  is  in 
conflict  with  the  view  here  expressed.  The 
language  ther^  used,  however,  is  purely 
obiter  dictum,  and  a  decision  of  the  princi- 
ple here  under  discussion  was  neither  in- 
volved in,  nor  necessary  to  a  determination 
of,  that  case;  and  the  language  there  used 
to  the  contrary  shoiild  be  disapproved.  As 
no  acceptance  by  agreement  on  the  part  of 
the  mortgagee  of  Uie  relation  of  principal 
and  surety  existing  between  the  mortgagors 
and  the  purchaser  is  shown  by  the  facts 
conceded  to  be  admitted  in  the  record,  Sedg- 
ley  could  not  only  have  commenced  her  suit 
against  Williams  as  a  principal  debtor  with 
the  Mill  vanes  and  Mui^s,  as  was  done,  but 
she  might  also  have  prosecuted  such  suit 
to  judgment;  and  in  the  event  it  was  deter- 
mined from  the  evidence  that  a  recovery  as 
to  Williams  on  his  contract  of  assumption 
should  not  be  adjudged,  on  account  of  the 
bar  of  the  statute  of  limitations,  her  rights 
as  to  the  remaining  debtors,  the  makers  of 
the  notes,  would  remain,  and  in  no  manner 
be  prejudiced  by  such  determination. 

3.  But  suppose  the  facts  found  to  exist 
are  sufficient,  as  a  matter  oi  law,  to  extend 
the  equitable  relation  of  principal  and 
surety  existing  between  the  mortgagors  and 
the  purchaser  to  plaintiff,  and  that,  as  a 
matter  of  law,  it  may.  be  said  from  the  facts 
that  the  plaintiff  recognized  and  accepted  the 
relation.  Is  the  conclusion  reached  by  the 
court  dn  this  case  (that,  as  the  statute  of 
limitations  bars  a  recovery  against  the  pur> 
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ehaser  upon  his  assumption,  it  also  bars  a 
recovery  as  ag^nat  the  mortgagors,  and  to 
foreclose  the  mortgage)  sound?  The  con- 
tract of  a  surety  is  an  absolute  promise  that 
he  will  pay  the  debt  oi  his  principal.  Camp- 
hell  y.  Shertnan,  151  Pa.  70,  25  Atl.  35.  It 
is  conceded  in  this  ease  that  a  valid  debt 
did  exist,  for  the  payment  of  which  both 
the  mcMTtgagors  and  purchaser  were  liable. 
It  is  not  contended  this  d^t  has  be^n  paid 
or  extinguished.  It  is  merely  contended 
that,  as  the  statute  bars  a  recovery  from 
the  principal,  the  sureties  are  relieved  from 
their  contract  to  pay.  To  relieve  the  sure- 
ties from  their  obligation  to  pay,  they  must 
establish  one  of  three  facts:  (a)  That  the 
debt  hafi  been  paid  or  extinguished;  (b)  a 
valid  release  or  discharge;  (c)  or  the  bar  of 
the  statute  of  limitation  as  to  themselves. 
It  is  conceded  that  the  debt  has   not   been 

Said.  It  is  also  conceded  that  the  statute 
as  not  run  as  to  the  mortgagors,  on  ac- 
count of  their  absence  from  the  state.  The 
fact  that  the  statute  bars  a  recovery  as 
against  the  principal  does  not  extinguish 
the  debt.  Did  the  failure  to  bring  the  ac- 
tion upon  the  notes  and  to  foreclose  the 
mortgage,  until  the  statute  had  nm  in 
favor  of  the  purchaser  upon  his  contract  of 
assumption,  release  or  discharge  the  mort- 
gtigpTs  or  the  property?  It  is  held  in  all 
jurisdictions  that  indul^nce  of  the  princi- 

Skl,  or  mere  delay  in  bringing  suit>  will  not 
scharge  a  surety.  Barnes  v.  Mowry,  12P 
Ind.  568,  28  N.  E.  535;  Wright  v.  Yell,  13 
Ark.  503,  58  Am.  Dec.  336;  Hunt  ▼.  Bridg' 
ham,  2  Pidc.  581,  13  Am.  Dec.  458;  Netoell 
▼.  Earner t  4  How.  (Miss.)  684,  35  Am.  Dec. 
415;  Martin  v.  Pope,  6  Ala.  532,  41  Am. 
Dec.  66.  A  surety  is  not  discharged  by  fail- 
ure of  the  creditor  to  present  the  claim  to 
the  administrator  of  the  deceased  principal 
within  the  time  allowed  by  law.  Minter  v. 
Branch  Bank,  23  Ala.  762,  58  Am.  Dec.  315; 
Ashhy  V.  Johnston,  23  Ark.  163,  79  Am. 
Dec.  102;  Johnson  v.  Planters*  Bank,  4 
Smedes  k  M.  165,  43  Am.  Dec.  480.  In  the 
case  of  Willis  v.  Ohotoning,  90  Tex.  617,  40 
8.  W.  395,  it  is  held:  Though  a  debt  is 
barred  against  the  principal,  judgment  may 
be  entered  against  a  surety,  if  he  remains  li- 
able thereon.  And,  if  he  pays  the  debt,  a 
cause  of  action  thereupon  accrues  in  his  fa- 
vor against  the  principal,  though  the  latter, 
because  of  the  statute  of  limitations,  was 
not  at  the  time  of  such  payment  subject  to 
an  action  in  favor  of  the  original  payee.  In 
the  case  of  Bull  v.  Ooe,  77  Cal.  54,  18  Pac. 
808,  it  is  said:  "It  is  well  settled  in  this 
state,  as  elsewhere,  that  mere  delay  of  the 
creditor  to  proceed  against  the  principal 
would  not  discharge  the  surety.  Hum- 
phreys V.  Crane,  6  Oal.  173;  Kritzer  v. 
Mills,  9  Cal.  22;  Hartman  v.  Burlingame,  9 
Cal.  557;  Williams  v.  Covillaud,  10  CsA. 
419 ;  People  v.  Jenkins,  17  Cal.  500 ;  .  .  . 
Preston  v.  Hood,  64  Cal.  408,  1  Pac.  487. 
.  .  .  In  extension  of  this  principle,  it 
was  held  that  the  surety  was  not  discharged, 
even  if  the  delay  of  the  creditor  was  such 
that  his  remedy  against  the  principal  be- 
came   barred    by    limitation.     Whiting    v. 
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Clark,  17  Cal.  407."  In  an  exhaustive  opin- 
ion, Sawyer,  Ch.  J.,  in  Sichel  v.  Camllo, 
42  Cal.  493,  says:  '*Ilie  argument  is  that 
a  mortgage  is  only  an  incident  to  the  debt; 
that  when  the  d^t  is  paid,  satisfied,  or  in 
any  manner  extinguished,  the  mortgage  is 
also  discharged  or  eiftinguished ;  that  the 
mortgage  cannot  exist  without  a  debt  to 
support  it;  and  that,  the  debt  being  barred 
by  the  statute  on  failure  to  present  it  to 
the  administrator  within  the  ten  months 
prescribed,  it  is  extinguished,  and  the  mort- 
gage thereby  dischar^d,  for  the  want  of  a 
debt  to  support  it.  There  is  at  least  one 
mistake  in  this  ar^ment,  in  assuming  that 
the  statute  of  linutations  extinguishes  the 
debt.  It  is  well  settled,  with  reference  to 
actions  for  moneys  due  on  contracts,  that 
the  statute  does  not  discharge  the  d^t,  or 
in  any  way  exUnffuish  the  right  or  destroy 
the  obligation,  but  only  ^ikes  away  a 
remedy.  The  debt  remains  unsatisfied  and 
unextinguished.  It  is  a  sufficient  considera- 
tion to  support  a  new  promisa  Townsend 
V.  Jemison,  9  How.  413,  13  L.  ed.  197 ;  Bulger 
V.  Roche,  11  Pick.  37,  22  Am.  Dec.  359; 
Lincoln  v.  Battelle,  6  Wend.  485;  Angell, 
Limitations  of  Actions,  p.  268,  §  213.  .  .  . 
Thus,  if  two  parties  are  jointly  liable  on  a 
demand,  and  one  dies,  the'  demand  would 
undoubtedly  be  barred,  as  respects  the  es- 
tate of  the  deceased  party,  by  a  failure  to 
present  the  claim  within  the  ten  months 
prescribed ;  but  this  would  in  no  respect  af- 
fect the  ri^ht  of  action  against  the  survivor. 
The  debt  is  not  extinguished,  paid,  or  dis- 
charged, nor  is  tiie  cause  of  action  barred 
as  to  the  survivor.  A  payment  or  valid  re- 
lease or  discharge  or  extinguishment  of  the 
debt  as  to  the  deceased,  no  matter  in  what 
form  it  might  be  accomplished,  would  also 
be  a  payment,  discharge,  or  extinguishment 
as  to  the  survivor,  because  the  debt  no 
longer  exists.  Suppose  Mrs.  Carrillo  had 
not  been  the  wife  of  Rains,  and,  having  no 
interest  in  the  matter  herself,  had  indorsed 
the  notes  in  suit,  intending  to  be  security 
for  their  payment,  the  notes  had  fallen  due. 
the  proper  steps  had  been  taken  to  charge 
her  as  indorser.  Rains  had  subsequently 
died,  and  the  holder  had  failed  to  present 
the  notes  to  the  administrator,  and  the 
claim  had  thereby  been  barred  as  against 
the  estate,  although  four  years  have  not 
elapsed  since  the  making  of  the  notes.  We 
apprehend  it  would  not  be  claimed  that  an 
action  could  not  be  maintained  against  Mrs. 
Carrillo  on  her  indorsement.  The  bar  did 
not  attach  to  her  contract,  and  .the  fact  that 
she  was  a  surety  merely  would  not  aifect 
the  question.  Her  contract  is  still  in  force. 
The  failure  to  make  the  money  out  of  the 
principal  was  the  result  of  neglect — mere 
nunaction — on  the  part  of  the  holder.  The 
principal  might  be  involved  and  the  holder 
look  only  to  the  surety.  The  surety  might 
at  any  time  have  paid  the  demand  smd  pre- 
sented the  claim  herself,  and  thus  protected 
herself.  This  would  have  been  her  remedy. 
The  nonaction  of  the  holder,  by  which  the 
claim  became  barred,  would  not  discharge 
the  surety."    In  the  case  at  bar  the  mort- 
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gagorg  have  had  their  right  oi  action 
against  the  purchaser  to  compel  a  perform- 
ance of  his  contract  of  assumption  ever 
since  the  maturity  of  the  notes,  even  hetore 
{>ayment  of  the  debt  by  them,  unless  such 
right  of  action  is  lost  by  their  laches.  Jones, 
Mortg.  S  769;  Locke  v.  Homer,  131  Mass. 
03,  41  Am.  Rep.  199.  This  was  their  remedy, 
and  they  cannot  now  avail  themselves  of  the 
plea  made.  It  follows  that  even  should  tiie 
equitable  relation  of  principal  and  surety 
■existing  between  the  mortgagors  and  the 
purchaser  be  properly  extended  to  the  mort- 
gagee, and  the  statute  of  limitations  prevent 
a  recovery  against  the  purchaser,  the  mort^ 
gagors,  on  account  of  nonresidence  from  the 
state,  remain  personally  liable,  and  the 
property  held  suoject  to  the  lien  of  the  mort- 
gage. McLane  ▼.  AllUon,  60  Kan.  441,  66 
Pac.  747. 

The  proposition  of  the  agent,  Mulvane,  to 
accept  for  his  principal  a  conveyance  of  the 
property  in  satisfaction  of  the  mortcage 
debt,  will  avail  plaintiffs  in  error  nothing 
in  this  case;  for,  should  it  be  held  to  have 
been  within  the  scope  of  the  agency,  and 
^vithout  the  statute  of  frauds,  until  the 
proposition  made  by  Mulvane  was  accepted 
by  performance  on  the  part  of  Williams  it 
remained  a  mere  naked  proposition,  revoca- 
ble at  will  by  the  maker.  The  bringing  of 
the  suit  before  performance  was  a  revoca- 
tion. The  judgment  of  the  district  court  is 
right,  and  should  be  affirmed. 


Doater,  Ch.  J.,  and 
concur. 


J., 


E.  S.  DOWNS  et  al. 

V. 

G.  L.  BENNETT  ei  al.,  Plffs,  in  Err. 
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*A     voluntary   association    formed    for 
tlie  mntnal  benefit  of  Its  members  In 

the  business  of  buying  and  selling  cattle  on 
the  market  adopted  a  rule  or  by-law  prohib- 
iting one  another  from  dealing  on  the  market, 
either  with  nonmembers  engaged  In  the  same 
business,  or  with  others  who  dealt  with  such 
nonmembers;  and  they  enforced  it  by  other 
rules  or  by-laws  making  its  violation  pun- 
Ishable  by  fine  or  expulsion  from  the  associa- 
tion. Held,  thAt  because  auch  rules  or  by- 
laws operated  directly  on  the  members  of  the 
association  alone,  and  only  Indirectly  and  re- 
motely on  tbose  outside  of  it,  the  latter  did 
not  have  sufficient  interest  to  maintain  an 

*ITeadnote  by  Dostbb,  Ch.  J. 


action  of  Injunction  to  restrain  the  aasoda- 
tlon  from  the  enforcement  of  the  penal  pn>- 
vidona  In  question. 

(November  0,  1901.) 


ERROR  to  the  Court  of  Common  Pleaa  for 
Wjandotte  County  to  review  a  jud^ 
ment  in  favor  of  plaintiffs  in  an  acti<m  to 
enjoin  defendants  from  enforcing  a  by-law 
of  the  Traders'  Live  Stock  Exchange  which 
prevented  members  from  dealing  with  non- 
members.    Reversed. 

The  facts  ajre  stated  in  the  opinion. 

Mes^s.  B.  XL  Ball,  I.  P.  Rylaad,  and 
Hvtehiiics  A  KaplisKO'  for  plaintiffs  in 
error. 

Mes9r8,  J.  D.  M eOiio  and  F.  D.  Mills 
for  defendants  in  error. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  twice  argued, — ^first 
before,  and  next  subeequeoftly  to^  the  in- 
crease of  membership  of  the  court  imder  the 
reoeiktly  adopted  oonetitutioneJ  amendment, 
and  we  have  given  to  it  much  earnest 
thought.  The  case  is  a  novel  one,  and  ita 
peculiar  features  have  been  nven  a  com- 
plexity of  appearance  by  the  false  light  in 
which  they  first  exhibited  tiiemselves.  The 
question  involved  is  really  little  more  thao 
one  of  mere  practice.  It  is:  Can  a  party 
plaintiff  enjoin  a  voluntary  unimsorporated 
association  from  fining  or  expelling  one  off 
its  members  for  his  violation  of  a  by-law  of 
the  asaociation  prohibiting  him  from  trad- 
ing on  the  market  with  the  plaintiff,  or 
trading  with  others  who  do  trade  with  him  T 
In  other  words:  Can  a  party  aggrieved  at 
the  action  of  a  voluntary  association,  which 
action,  so  far  as  direct  effect  is  coocemed, 
expends  itself  wholly  on  the  members  of  the 
association,  interfere  in  its  internal  manage- 
ment aind  discipline,  to  prevent  such  action 
towards  such  members  because  of  the  indi- 
rect injurious  effect  it  has  on  him,  the  ag- 
grieved party?  This  queation  was  not  as 
much  discussed  by  counsel  e«  eome  others, 
but,  in  our  judgment,  it  lies  at  the  begin- 
ning point  of  fdl  inquiry  into  the  contro- 
versy, and  therefore  muat  receive  first  at- 
tention. The  facts  of  the  case  are  that  two 
voluntary  unincorporated  trading  associa- 
tions exist  at  Kansas  City.  One  of  them  is 
called  the  "Traders'  Live  Stock  Exchange;" 
the  other,  the  Farmers'  Live  Stock  Asso- 
ciation." For  convenience  of  deeignation, 
we  will  speak  of  both  of  them  aa  "associa- 
tions." They  were  organized  for  the  mu- 
tual benefit  of  their  members,  but  as  asso- 


NoTG. — For  another  case  In  this  series  simi- 
lar to  the  one  above,  holding  that  a  boycott, 
so  far  as  it  consists  merely  of  a  voluntary  agree- 
ment to  refrain  from  dealing  with  certain  per- 
sons. Is  not  actionable,  and  gives  no  rifrht  to 
an  ii\JunctIon,  see  Bobn  Mfg.  Co.  v.  Northwest- 
ern Lumbermen's  Asso.  (Minn.)  21  L..  R.  A. 
337. 

For  boycotts  or  conspiracy  to  Injure  business 
generally,  see  Jackson  v.  Stanfleld  (Ind.)  23 
L.  n.  A.  588 ;  Graham  v.  St.  Charles  Street  B. 
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Co.  (lia.)  27  L.  R.  A.  416;  Macauley  v.  Tiemey 
(R.  I.)  37  L.  R.  A.  465;  Brewster  v.  C.  Miller's 
Sons  (Ky.)  38  L.  R.  A.  505 ;  Hartnett  v.  Plumb- 
er's Supply  Asso.  (Mass.)  88  L.  R.  A.  194; 
Doremus  v.  Heunessy  (111.)  43  L.  R.  A.  707: 
Boutwell  V.  Marr  (Vt)  43  L.  R.  A.  803;  Erts 
V.  Produce  Exchange  (Minn.)  48  L.  R.  A.  90; 
Inter-Ocean  Pub.  Co.  v.  Associated  Press  (III.) 
48  L.  R.  A.  568 :  and  Krts  v.  Produce  Exchange 
(Minn.)  51  L.  R.  A.  825. 
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«iatio<ns  they  do  no  businesA  whatever.  The 
members  of  each  compete  with  one  another 
as  though  in  no  wise  connected  in  their  or- 
ganization. The  Traders'  ABSOciation  adopt- 
ed and  enforced  two  by-laws  or  rules  read- 
ing as  follows: 

"'Kule  10.  This  exchange  will  not  recog- 
nize any  yard  trader  unless  he  is  a  membor 
of  this  exchange." 

"Rule  15.  All  persons  convicted  of  any 
violation  of  any  of  these  rules  shall  be  sub^ 
ject  to  fine,  suspension,  or  expulsion,  as  rec- 
ommended by  the  executive  board." 

The  effect  of  the  above  rules  was  detri- 
mental to  the  members  of  the  Farmers'  Asso- 
ciation, because,  as  construed  and  enforced, 
thev  operated  to  deter  members  of  the  Trad- 
ers Association  from  doing  business  on  the 
market  with  them,  the  members  of  the 
Farmers'  Association,  or  doing  business  on 
such  market  with  others  who  did  business 
with  the  members  of  the  latter  named  asso- 
ciation. The  members  of  the  Farmers'  As- 
sociation thereupon  instituted  an  action  of 
injunction  in  their  individual  names  against 
the  members  of  the  Traders'  Association  in 
their  individual  names  to  restrain  them 
from  the  enforcement  of  the  above-quoted 
by-laws,  or  any  other  like  coercive  rules,  the 
effect  of  which  might  be  to  deter  themselves 
or  others  from  doing  business  on  the  mar- 
ket with  the  members  of  the  Farmers'  Asso- 
ciation. In  the  petition  for  the  injunction 
allegations  were  made  that  the  purpose  of 
the  adoption  and  the  effect  of  the  enforce- 
ment of  the  rules  were  to  close  the  cattle 
market  at  Kansas  01 1^  to  the  members  of 
the  Farmers'  Association,  and  to  monopo- 
lize it  in  the  hands  of  the  members  of  the 
Traders'  Association;  and  allegations  were 
also  made  that  the  adoption  and  enforce- 
tnent  of  the  rules  had  produced,  as  to  the 
members  of  the  Farmers'  Association,  in 
their  business  on  the  market,  what  is  called 
a  "boycott."  A  trial  of  the  case  was  had, 
findings  of  fact  and  conclusions  of  law  were 
made,  and  a  judgment  of  perpetual  injunc- 
tion rendered  as  prayed  for  by  plaintiffs. 
These  findings,  conclusions,  and  judgment 
were  as  follows: 

"Conclusions  of  fact:  (1)  The  Kansas 
City  stock  yards  is  a  public  market,  where 
live  stock  is  sold  to  the  person  paying  the 
agreed  price  therefor.  (2)  That  the  cattle 
business  of  said  stock  yards  is  generally 
done  by  two  classes  of  dealers  in  live  stock, 
namely,  'commission  men'  and  'yard  trad- 
ers.' (3)  That  the  said  commission  men 
buy  and  sell  cattle  at  said  yards  for  others, 
and  charge  a  commission  therefor,  and  do 
not  buy  or  sell  any  cattle  on  their  own  ac- 
count for  profit.  (4)  That  said  yard  trad- 
ers buy  and  sell  cattle  at  said  yards  on 
their  own  account  for  profit,  and  do  not  buy 
or  sell  any  cattle  for  others  on  conmiission. 
(5)  The  said  comnrission  men  belong  to  an 
association  composed  exclusively  of  commis- 
sion men.  (6)  That  there  are  eighty  con- 
cerns engaged  at  said  yards  in  buying  and 
selling  cattle  for  others  on  commission. 
(7)  lliat  said  yard  traders  do  not  buy  or 
«ell  fat  cattle^  but  deal  wholly  in  other 
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classes  of  cattle.  (8)  That  about  one  hun- 
dred and  eighty  of  said  yard  traders  belong 
to  the  Traders  Live  Stock  Exchange.  (9) 
That  the  said  Traders'  live  Stock  Exchange 
is  an  organization  having  for  its  officers  a 
president,  vice  president,  secretary,  and 
treasurer.  (10)  That  said  Traders'  Live 
Stock  Exchange  has  an  executive  committee 
consisting  of  eight  members,  who  are  ap- 
pointed by  the  president  with  the  approval 
of  the  exchange.  (11)  That  at  the  prelimi- 
nary organization  of  said  exchange  the  mem- 
bership fee  was  50  cents,  which  was  raised 
to  $10  at  the  permanent  organization.  Sub- 
sequently the  membership  fee  was  raised  to 
$250,  and  afterwards  to  $500,  which  is  now 
the  amount  charged  each  person  who  now 
becomes  a  member  of  said  exchange.  (12) 
The  membership  fee  in  said  exchange  was 
not  raised  at  any  time  because  of  any  finan- 
cial necessity  therefor,  but  to  deter  irrespon- 
sible yard  traders  from  making  application 
for  membership  in  said  exch^ge,  and  tc 
make  the  membership  more  valuable,  in  or- 
der that  the  penalty  of  expulsion  for  nonob- 
servance  of  rules  of  the  exchange  would  be 
more  severe,  and  a  better  compliance  with 
the  rules  be  thus  obtained,  and  to  limit  the 
membership  of  said  exchange.  (13)  That 
the  defendants  are  members  of  said  Trad- 
ers' Live  Stock  Exchange.  (14)  That  the 
members  of  said  Traders'  Live  Stodc  Ex- 
change do  90  per  centum  of  the  business 
done  by  the  said  yard  traders  at  said  stock 
yards.  (15)  That  said  Traders'  Live  Stock 
Exchange  was  organized  for  the  mutual 
benefit  of  its  members,  and  as  an  organiza- 
tion does  not  deal  in  cattle  or  do  any  other 
business  for  profit  (16)  That  it  is  the 
settled  purpose  of  said  Traders'  Live  Stock 
Exchange,  as  an  organization,  to  compel  its 
members  to  cease  and  refuse  to  do  any  busi- 
ness with  commission  men  who  deal  with  a 
vard  trader  who  is  not  a  member  of  said 
Traders'  Live  Stock  Exchanga  (17)  That 
in  pursuance  of  that  purpose  members  of 
said  Traders'  Live  Stock  Exchange  are  noti- 
fied by  their  executive  board  (which  is  the 
governing  body  of  said  exchange)  not  to 
eal  with  a  commission  concern  that  has 
been  found  dealing  with  a  yard  trader  who 
is  not  a  member  o?  said  Traders'  Live  Stock 
Exchan^re.  (18)  That  a  member  of  said 
Traders'  Live  Stock  Exchange  who  does  not 
obey  said  notice  after  having  received  it,  but 
continues  to  deal  with  an  offending  commis- 
sion concern,  is  fined  by  said  executive 
board,  and,  if  he  does  not  pay  his  fine,  he  is 
expelled  from  said  exchange.  (19)  That  it 
is  also  the  settled  purpose  of  said  Traders' 
Live  Stock  Exchange,  as  an  organization,  to 
compel  its  members  to  cease  and  refuse  to 
deal  or  to  have  cattle  business  connection 
with  any  yaord  trader  who  is  not  a  member 
of  said  Traders'  Live  Stock  Exchange.  (20) 
That  in  pursuance  of  that  purpose  members 
of  said  Traders'  Live  Stock  Exchange,  when 
found  dealing  with  such  yard  traders,  have 
been  and  will  be  fined  by  the  executive  board 
of  the  said  exchange.  (21 )  That  said  Trad- 
ers' Exchange,  in  pursuance  of  its  settled 
purpose,  has,  through  its  executive  board. 
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fined  its  members  for  trading  with  commis- 
sion men  who  dealt  with  yard  traders  who 
were  not  members  of  said  exchange.  (22) 
That  the  result  of  the  members  of  said 
Traders'  Live  Stodc  Exchange  ceasing  to  do 
business  with  such  commd^aion  concerns  as 
had  dealt  with  yard  traders  who  were  not 
members  of  said  exchange  was  to  mthdraw 
from  fiu«h  commission  concerns  90  per  cen- 
tum Of  their  yard  traders'  business.  (23) 
That  in  every  iuetance  where  the  members 
of  said  Traders'  Live  Stock  Exchange  ceased 
to  do  business  with  a  commission  firm,  as 
above  stated,  the  members  oi  said  exchange 
resumed  business  with  said  commission  firm 
upon  said  commission  firm  ceasing  to  deal 
wi^  yard  traders  who  were  not  members 
of  said  Traders'  Live  Stock  Exchange.  (24) 
That  the  yard  traders  who  were  not  mem- 
bers of  the  Traders'  Live  Stock  Exchange 
were  materially  injured  in  their  business  by 
not  being  able  to  freely  deal  with  the  com- 
mission men  doing  business  at  the  stodc 
yards  and  other  yard  traders  who  were 
members  of  said  Traders'  Live  Stock  Ex- 
change, and  who  would  have  dealt  with  them 
but  for  said  actaon  of  said  executive  board. 

"Ckmclusions  of  law:  (1)  The  members 
of  the  Traders'  Live  Stock  Exchange  could, 
either  individually  or  collectively,  voluntar- 
ily cease  doing  business  with  any  commis- 
sion man  or  yard  trader,  for  any  reason 
whatsoever,  without  incoiring  any  legal  lia- 
bility therefor.  (2)  The  action  of  the  ex- 
ecutive committee  of  the  Traders'  Live  Stock 
Exchange  in  compelling  members  of  said  ex- 
change, through  fines,  to  cease  doing  busi- 
ness with  either  commission  men  or  yard 
traders  with  whom  they  would  otherwise 
have  done  business,  was  illegal.  (3)  The 
settled  purpose  ot  said  Traders'  Live  Stock 
Exchange  to  compel  its  members,  or  any  of 
them,  against  their  will,  to  cease  and  refuse 
to  do  business  with  commission  men  or  yard 
traders  for  whatsoever  cause,  is  a  combina- 
tion to  do  injurious  acts  by  way  of  restraint, 
coercion,  and  intimidation,  and  is  therefore 
an  unlawful  purpose.  (4)  That  the  defend- 
ant will  be  perpetually  enjoined  from  either 
directly  or  indirectly,  by  fine,  or  expulsion 
from  the  Traders'  Live  Stock  Exchange,  or 
otherwise,  restraining,  coercing,  and  intimi- 
dating any  one  or  more  of  its  members  from 
dealing  with  or  having  business  connection 
with  any  commission  man  or  yard  trader  at 
the  Kansas  City  Stock  Yards,  who  is  doing 
or  desires  to  do  business  with  the  plaintiffs, 
or  any  of  th^n. 

"It  is  therefore  ordered  that  the  defend- 
ants, and  each  of  them,  members  of  the 
Traders'  Live  stock  £xx*hange,  be  and  they 
are  perpetually  enjoined  and  restrained 
from  either  directly  or  indirectly,  by  fine  or 
expulsion,  or  by  threats  of  fine  or  expulsion, 
of  the  members  of  the  Traders'  Live  Stodc 
Exchange,  restraining,  coercing,  or  intimi- 
dating any  one  or  more  of  the  members  of 
the  said  Traders'  Live  Stodc  Exchange  from 
dealing  with  or  having  business  connection 
with  any  commission  man  or  yard  trader  at 
the  Kansas  City  Stock  Yards  who  is  doing 
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or  desires  to  do  cattle  business  of  any  kind 
OE  character  with  plaintiffs." 

To  reverse  the  above  judgment,  error  has 
been  prosecuted  to  this  court. 

The  argument  of  the  case  was  largely  up- 
on the  laws  relating  to  what  are  called 
''trusts"  and  '^monopolies,"  and  those  pro- 
hibiting what  is  called  "boycotting,"  but  the 
plaintiffs  in  error  (the  defendants  below), 
as  their  initial  proposition,  make  the  claim 
that  the  defendants  in  error  (the  plaintiffs 
below)  have  not  shown  that  interest  in  the 
subject-matter  of  the  controversy  which  en- 
titled them  to  sue.  This  claim  we  are  con- 
strained to  think  well  taken.  Let  the  fact 
be  recalled  and  stated  again  that  the  plain- 
tiffs below  do  not  complain  of  any  conduct 
of  the  defendants  below  directly  operating 
upon  or  affecting  them,  but  they  complain 
of  that  which  directly  expends  its  force  up- 
on the  defendants  themselves,  and  which 
only  reaches  to  the  plaintiffs  in  an  indirect 
way  and  as  a  seconoarv  consequence.  It  is 
a  settled  doctrine  of  the  law  that  injuries 
remotely  and  indirectly  attributable  to  an 
originating  cause  cannot  be  made  the  sub- 
ject of  a  legal  action.  A  direct  and  neces- 
sary connection  must  be  traced  backward 
along  a  line  of  sequences  in  order  to  estab- 
lish the  occurrence  of  effect  from  cause. 
This  is  most  frequently  instanced  in  the  case 
of  claims  for  damages  for  personal  inju- 
ries and  for  the  violation  of  contracts;  but 
the  rule  is  general,  and  applies  as  well  to 
ao^ons  for  preventive  or  other  equitable  re- 
lief as  to  actions  at  law  for  compensation. 
Suppose  some  member  of  the  plaintiff  asso- 
ciation had  sued  the  defendant  association 
for  damages  for  maliciously  causing  him  to 
be  "boycotted"  in  his  business,  and  had  only 
proved  tdie  adoption  and  enforcement  of  the 
obnoxious  by-laws  above  quotwi, — ^that,  and 
nothing  more.  Could  a  recovery  be  had? 
Certainly  not.  In  such  case  it  would  have 
been  necessary  to  prove  an  actual  loss  of 
trade — prove  that  the  public,  or  some  one  or 
more  of  it  who  otherwise  would  have  dealt 
with  tiie  plaintiff,  failed,  as  a  direct  result 
of  tie  wrongful  act,  to  do  so.  Now,  in  this 
case,  does  it  follow,  as  a  conclusion  of  fact 
which  the  law  draws  from  the  premises, 
that  the  members  of  the  defendant  associa- 
tion would  trade  with  the  members  of  the 
plaintiff  association  but  for  the  constraint 
of  the  by-laws  in  question?  Does  it  follow, 
in  the  order  of  causation,  that,  if  the  by- 
laws should  be  repealed,  a  channel  of  trade 
would  be  opened  up  between  paintiffs  and 
defendants  as  the  removal  of  an  obstruction 
from  a  stream  would  start  the  flow  of  its 
water?  Certainly  not  It  might  do  so,  but 
the  law  does  not  know  as  a  fact  that  it 
would  have  that  effect;  and  the  law  is  there- 
fore powerless  to  grant  the  relief  asked,  be- 
cause it  cannot  render  its  judgments  on  a 
mere  conjecture  of  their  efficacy.  When  one 
is  engaged  in  business,  and  a  number  of 
persons  conspire  to  slander  the  merchanta- 
ble quality  of  his  goods,  or  conspire  to  se- 
duce and  do  seduce  his  employees  to  leave 
his  service,  or  conspire  to  repel  and  do  repel 
his  customers  by  obstructing  the  passage  to 


1901. 


Downs  v.  Bbnkbtt. 


668 


his  doors,  the  law  perceives  the  connection 
between  act  and  oon^equeDce,  and  it  gives 
relief,  preventive  or  compensatory,  as  it  may 
be  able;  but  it  is  not  possible  for  it  to  per- 
ceive the  same  character  of  connection  in 
the  case  of  a  number  of  persons  ^o  merely 
a^ee,  under  penalties,  to  not  have  dealings 
with  another,  because  it  does  not  follow  as  a 
oonsequence  that  the  nonenforcement  of  the 
penalties,  or  even  the  abro^Uon  of  the 
agreement)  would  restore  the  injured  person 
to  favor.  Nor  can  tlie  law,  lacking  ability 
to  perceive  a  causal  connection  between  the 
enforcement  odf  the  by-laws  in  (jueetion  in 
this  case  and  the  claimed  injurious  conse- 

Suence,  open  up  an  avenue  of  proof  by  which 
be  injury  may  be  shown.  How  can  the 
plaintiffs  prove  that  the  defendants  would 
trade  with  them  were  the  latter  not  fearful 
of  fine  or  expulsion  from  their  association  T 
They  might  prove  that  on  the  removal  ol 
the*  restrictive  influences  the  defendants 
would  trade  generally  on  the  market,  but 
how  can  they  prove  that  among  tiie  hun- 
dreds of  dealers  on  the  market  and  the  hun- 
dreds of  daily  transactionB  they  have  among 
themselves  an  appreciable  shajre  of  the  de- 
nied trade  would  fall  to  them?  The  defend- 
ants are  not  under  contract  to  trade  with 
plaintifTs,  nor  is  it  claimed  that  the  making 
of  a  contract  is  desired  by  any  of  the  par- 
ties, and  that  the  enforcement  of  the  by-laws 
operates  to  ponevent  the  agreement.  This  is 
not  the  case  of  a  union  or  association  of  per- 
eone  intimidating  its  members  from  engag- 
ing in  a  specific  service  offered  by  an  em- 
ployer, and  standing  ready  and  open  to  be 
entered.  In  such  cases,  on  a  s-howing  of 
continuing  damage  caused  by  inability  to 
secure  employees,  preventive  relief  has  been 
afforded.  In  this  case,  however,  every  ele- 
ment of  injury  lying  at  the  base  of  plain- 
tiffs' claim  is  ^ndirrat,  remote,  and  conjec- 
tural, and  our  judgment  therefore  is  that 
the  relief  a^ed  cannot  be  allowed. 

A  CTeat  array  of  decisions  has  been  mar- 
shaled before  us,  but  nearly  all  of  theftn 
bear  on  the  question  whether  the  defendant 
association  is  a  monopoly,  or  whether  its 
acts  tend  to  monopoly.  They  also  bear  on 
the  question  whether  the  acts  of  the  defend- 
ant association  are  in  pursuance  of  a  con- 
spiracy to  boycott  the  plaintiffs  in  business. 
It  was  not  difficult  to  make  a  showing  of 
applicability  of  these  decisions,  because  at 
first  glance  it  would  seem  that  the  case  re- 
quired a  consideration  of  the  law  relating  to 
the  subjects  of  boycotting  and  monopoly, — 
one,  and  perhaps  both ;  but  on  most  careiful 
reflection  we  are  constrained  to  think  that 
only  the  narrower  question  of  interest  of  the 
plaintiffs  in  the  subject-matter  of  the  action 
IS  involved.  There  are  no  authorities  bear- 
ing directly  on  the  precise  subject.  The 
point  involved  is  therefore  one  of  fir»t  im- 
pression. The  ca«e  most  nearly  similar  to 
it  is  Jiuftsell  V.  ycM?  York  Produce  Exchange, 
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27  Misc.  381,  58  N.  Y.  Supp.  842.  There 
the  plaintiffs^  who  were  not  members  of  the 
exchange,  sought  to  enjoin  it  from  posting 
a  notice  declaring  them  guilty  of  certain 
charges,  and  also  from  prohibiting  its  mem- 
bers from  representing  and  acting  for  them 
on  the  fioor  of  the  exchange.  The  relief 
asked  wa«  denied  for  reasons  ol  a  nature 
similar  to  those  advanced  by  us  in  this  case. 
Another  decision  somewhat  supportive  of 
the  claim  of  lack  of  intereet  to  maintain  the 
action  is  Bohn  Mfg.  Co,  v.  HoUia,  54  Minn. 
223,  sub  nom,  Bohn  Mfg.  Co.  v.  Northwest- 
em  Lumbermen's  Asso.  21  L.  R.  A.  337,  55 
N.  W.  1119.  A  case  inclining  somewhat  to- 
ward the  opposite  view  is  Boutwell  v.  Marr, 
71  Vt.  1,  43  L.  R.  A.  803,  42  Atl.  607.  But 
in  reality  none  are  sufficiently  like  the  pres- 
ent one  in  point  of  fact  to  be  especially  help- 
fuil.  Nor  do  any  of  the  statutes  of  this 
state  aid  t^e  contention  of  the  defendants  in 
error,  the  plaintiffs  below.  We  have  many 
statutory  provisions  condemnatory  of  what 
are  called  "trusts"  and  "monopolies,"  but 
none  of  them  give  a  right  of  action  in  equi- 
ty to  individuals  who  do  not,  on  general 
equitable  principles,  already  possess  it.  For 
instance.  Laws  1891,  chap.  158,  S  2,  contains 
the  following  provisions:  "And  it  shall  be 
unlawful  for  any  person  or  persons,  or  cor- 
poration or  corporations,  doing  business  in 
this  state,  to  be  or  become  a  member  of  any 
society,  association,  or  corporation,  whose 
by-laws  provide  for  and  fix  the  minimum 
commission  for  the  selliiig  of  live  stock  for 
others,  or  whose  by-laws  prohibit  its  mem- 
bers from  purchasing  live  stock  from  per- 
sons who  are  not  members  of  such  society, 
association,  or  corporation,"  etc.  This  stat- 
ute would  seem  to  interdict  membership  in 
the  defendant  association  as  long  as  it  main- 
tains the  obnoxious  by-laws  in  question,  but 
it  is  entirely  penal  in  character,  as  will  be 
(Served  by  its  further  reading.  Its  provi- 
sions are  enforceable  only  by  criminal  prose- 
cution. Equity  does  not  give  a  private 
right  of  action  to  an  individual  for  the  do- 
ing of  a  wrongful  act  merely  because  the 
statute  has  denounced  the  act  as  a  crime. 
The  enactment  of  a  statute  for  the  suppres- 
sion of  a  public  wrong  does  not  vest  in  the 
individual  a  right  of  action  to  suppress  it. 
If  beforehand  he  had  a  right  of  action,  the 
statute,  when  enacted,  may  illustrate  or  en- 
large or  strengthen  it,  but  it  does  not  give 
it  wholly  and  alone. 

Our  conclusion  is  that  the  plaintiffs  be- 
low have  not  shown  any  interest  in  the  sub- 
ject-matter of  the  action,  nor  do  the  find- 
ings of  the  court  show  they  possess  any  in- 
terest in  it. 

The  judgment  of  the  court  below  is  there* 
fore  reversed,  with  directions  to  enter  it  on 
the  findings  in  favor  of  the  defendants. 

All  the  Justices  concur. 
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Clara  It.  SHANK  et  al.,  Appta., 

V. 

William  C.  SMITH  et  ak 


( 


Ind. 


) 


1.  No  burden  for  repairs  !■  Imposed 
upon  abnttlnv  o^rnera,  but  merely  a  law- 
ful guaranty  of  the  work,  by  a  contract  for 
a  street  pavement  which  shall  withstand  or- 
dinary uses  and  climatic  changes  for  seven 
years  and  be  in  good  condition  at  the  end  of 
that  period,  although  the  contractor  under^ 
takes  to  do  all  work  necessary  to  effect  that 
result  during  the  specified  period,  and  agrees 
that  a  portion  of  the  contract  price  may  be 

r    withheld  until  its  expiration. 

2.  Allegation  of  a  mere  conclusion  tbat 
a  taxpayer  'vras  denied  a  bearing  as  to 
the  ezcesalveness  of  an  assessment  against 
his  property  for  a  street  improvement  is  not 
sufficient,  but  the  facts  from  which  the  con- 
clusion is  drawn  must  be  stated  to  enable 
the  court  to  determine  for  itself  whether  a 
hearing  was  denied. 

8.  A  taxpayer  cannot  neglect  to  brtnff 
mandamus  to  compel  a  bearing  as  to 
the  benefit  to  his  property  by  a  street  Im- 
provement for  which  he  is  assessed,  or  in- 
junction against  approval  of  the  engineer's 
report  until  it  is  accorded,  and  make  the  ob- 
jection of  want  of  hearing  available  in  a  pro- 
ceeding to  collect  the  assessment. 

d.  The  Judgrment  of  tbe  board  of  trus« 
tees  tbat  property  assessed  for  a 
street  improvement  is  benefited 
thereby,  where  proper  notice  has  been  given 
and  it  has  jurisdiction  of  the  person  and 
subject-matter,  is  not  subject  to  collateral 
attack  on  the  ground  that  no  hearing  was  ac- 
corded on  the  question  of  benefita 

(November  15,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Marion  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  enforce  a  street- paving  as86»snient»  Af" 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smiley  N.  Chambers,  Samnel 
O.  Pickens,  Charles  W.  Moorea,  and 
Robert  F.  DaTidson,  for  appellants: 

The  act  of  March  8,  1889,  and  acta  amend- 
atory thereof— §§  4288-4300,  Ind.  Rev.  Stat. 
1894* — are  unconstitutional  in  that  they  au- 
thorize the  taking  of  private  property  for 
public  use  "without  compensation,  and  de- 
prive the  owners  of  their  property  without 
due  process  of  law. 

U.  S.  Const.  5th  and  14th  Amend.;  Ind. 
Const.  Bill  of  Rights,  §§  12.  21;  art  10,  § 
1;  Nortcood  V.  Baker,  172  U.  S.  269,  43  L. 
€d.  443,  19  Sup.  Ci  Rep.  187;  Charles  v. 
Marion,  98  Fed.  166,  100  Fed.  638. 

Statutes  which  delegate  to  municipal  cor- 


porations  the  power  to  tax  will  be  strictly 
construed. 

Beach,  Pub.  Corp.  §  1166;  Elliott,  Rail- 
roads, S  782;  Oshkosh  City  R.  Co.  v.  Wiwn^ 
hago  County,  89  Wis.  435,  61  N.  W.  1107; 
Salem  v.  Henderson,  13  Lid.  App.  563,  41 
N.  K  1062;  Re  Second  Ave.  M.  E.  Church, 
66  N.  Y.  395;  Indianapolis  d  V.  R.  Co.  ▼. 
Capitol  Paving  d  Constr,  Co,  24  Ind.  Appw 
114,  54  N.  E.  1076;  Ifelson  y.  La  Porte,  33 
Ind.  258;  Niklaus  v.  Conkling,  118  Ind.  289, 
20  N.  E.  797;  Barber  Asphalt  Paving  Co. 
y.  Edgerton,  125  Ind.  455,  25  N.  E.  436; 
Griswold  y.  Pelton,  34  Ohio  St  482. 

Tbe  contract  entered  into  between  the 
board  of  trustees  of  the  town  of  Irvington 
and  the  appellee  Smith  is  invalid  for  the 
following  reaaons: 

The  board  of  trustees  has  no  authority  to 
contract  for  repairs  to  a  street,  and  assess 
the  cost  thereof  against  abutting  property 
as  part  of  the  cost  of  construction. 

Rev.  Stat  §§  6828,  6834,  6836,  6850-6852; 
People  ex  rel.  Hall  v.  Maker,  56  Hun,  81,  9 
X.  Y.  Supp.  94 ;  Boyd  v.  MUvoaukee,  92  Wis. 
456,  66  N.  W.  603;  Brovon  y.  Jetiks,  98  Cal. 
10,  32  Pac  701;  FeUer  v.  Qosnell,  99  Ky. 
380,  35  S.  W.  1125. 

The  board  passed  no  resolution  declaring 
the  necessity  for  the  repairs  oontracted  for. 

Rev.  Stat  1894,  SS  4289,  4292;  Portland 
y.  Bituminous  Pamng  d  Improv,  Co.  33  Or. 
307,  44  L.  R.  A.  527,  62  Pac  28;  Verdin  y. 
St.  Louis,  131  Mo.  26,  33  S.  W.  480,  36  S. 
W.  52,  s.  0.  27  S.  W.  447;  MoAUister  y. 
Tacoma,  9  Wash.  272,  37  Pac  447,  658. 

The  board  has  no  authority  to  contract 
for  repairs  for  seiven  years  in  advance. 

Brotcn  y.  Jenks,  98  Cal.  10,  32  Pac.  701 ; 
Kansas  City  y.  Ha/nson,  8  Kan.  App.  290,  55 
Pac.  513 ;  Portland  y.  Bituminous  Paving  d 
Improv.  Co.  33  Or.  307,  44  L.  R.  A.  527,  52 
Pac.  28. 

The  contract  assesses  repairs  upon  a  dif- 
ferent basis  than  that  provided  by  statute, 
and  increases  the  burden  upon  property 
owners  unlawfully. 

Brmcn  y.  Jenks,  98  Cal.  10,  32  Pac.  701 ; 
People  ex  rel.  Hall  v.  Maher,  56  Hun,  81,  9 
N.  Y.  Supp.  94 :  Boyd  v.  Miltoaukee,  92  Wis. 
456,  66  N.  W.  003;  Kansas  City  v.  Hanson, 

8  Kan.  App.  290,  55  Pac.  513;  Portland  y. 
Bituminous  Paving  .d  Improv.  Co.  33  Or. 
307,  44  L.  R.  A.  527,  52  Pac.  28. 

The  covenants  to  repair  contained  in  the 
contract  are  not  a  mere  guaranty  of  quali- 
ty. 

People  ex  rel.  Hall  y.  Maher,  56  Hun,  81, 

9  N.  Y.  Supp.  94;  Brovon  y.  Jenk^,  98  Cal. 
10,  32  Pnc.  701;  Verdin  y.  St.  Louis,  131 
Mo.  26.  33  S.  W.  480,  36  S.  W.  52,  s.  c.  27  S. 
W.  447 ;  Boyd  y.  Milwaukee,  92  Wis.  456,  66 


Note. — For  other  cases  In  this  series  as  to 
provision  for  repairs  Id  contract  for  street  im- 
provement, see  Portland  v.  Portland  Bitumin- 
ous Pavlog  &  Improv.  Co.  (Or.)  44  L.  R.  A. 
527.  and  note;  Robertson  v.  Omaha  (Neb.)  44 
L.  R.  A.  534;  State  ex  rel.  Wilson  v.  Trenton 
<N.  J.  L.)  44  L.  R.  A.  540 ;  Seaboard  Nat.  Bank 
V.  Woesten  (Mo.)  48  L.  R.  A.  279 ;  Barber  As- 

65  L.  R.  A. 


phalt  Pnv.  Co.  v.  Hesel  <Mo.)  48  L.  R.  A.  285 : 
and  Alameda  Macadamising  Co.  y.  Pringle 
(Cal.)   52  L.  R.  A.  264. 

As  to  necessity  of  special  benefits  to  sustain 
local  assessments,  see  Barber  Asphalt  Paving 
Co.  V.  French  (Mo.)  64  L.  R.  A.  492,  and  looU 
note  thereto. 
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N.  W.  603;  Bullitt  ▼.  Selmge,  20  Ky.  L. 
Rep.  699,  47  S.  W.  255;  Excelsior  Paving 
Co,  V.  Leach  (Cat.)  34  Pac.  116;  Alameda 
Macadamizing  Co.  y.  Pringle,  130  Cal.  226, 
52  L.  R.  A.  264,  62  Pac  394 ;  Fehler  v.  Qoa- 
nell,  99  Ky.  380,  35  S.  W.  1125;  Portland  v. 
Bituminous  Paving  d  Improv.  Co.  33  Or. 
307,  44  L.  R.  A.  527,  52  Pac  28;  McAllister 
V.  Tacomay  9  Wash.  272,  37  Pac  447,  658. 

The  action  of  the  board  in  denying  a 
hearing  upon  the  question  of  benefits 
amounts  to  a  taking  of  private  property 
without  just  oompensation,  and  deprives  ap- 
pellants of  their  property  without  due  pro- 
cess of  law. 

U.  S.  Const.  5th  and  14th  Amend.;  Ind. 
Const  Bill  of  Rights,  §§  12,  21,  and  art.  10, 
f  1 ;  Adams  v.  Shelhyville,  154  lad.  467,  49 
L.  R.  A.  797,  67  N.  E.  114;  Noncood  v.  Ba- 
ker, 172  U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct. 
Rep.  187;  Charles  v.  Marion,  98  Fed.  166, 
100  Fed.  638. 

Messrs.  Lawson  M.  Harrey,  William 
A.  Pickens,  IdntoA  A.  Cos,  and  SylTan 
IX^.  Kalin,  for  appellees: 

The  Barrett  law  does  not  violate  any  pro- 
vision of  the  Constitution  of  Indiana. 

Adams  v.  ShelbifviUe,  154  Ind.  467,  49  L. 
R.  A.  797,  67  N.  E.  114. 

It  does  not  conflict  with  the  doctrine  an- 
nounced in  Noncood  v.  Baker. 

Ibid.;  French  v.  Barber  Asphalt  Paving 
Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct. 
Hep.  625. 

Statutes  providing  process  which  the  state 
courts  hold  to  be  due  process  comply  with 
all  the  requirements  of  the  Federal  Consti- 
tution. 

French  y.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
525;  Heman  v.  Bhumate,  157  Mo.  291,  57 
S.  W.  1134;  Farrell  v.  West  Chicago  Park 
Comrs.  182  111.  250,  55  K.  E.  325;  Davidson 
Y.  Wight,  16  App.  D.  C.  371;  Cass  Farm  Co, 
▼.  Detroit,  124  Mich.  433,  83  X.  W.  108; 
Lyon  V.  Tonauxmda,  98  Fed.  361;  Webster 
V.  Fargo,  9  N.  Dak.  208,  82  N.  W.  732. 

The  statutes  of  Indiana  permit  the  cost 
of  repairs  to  be  charged  to  abutting  prop- 
erty. 

Ind.  Rev.  Stat  SS  4288,  4292. 

Resolution  of  necessity  is  not  a  condi- 
tion precedent  to  a  contract  for  repairs. 

Hughes  v.  Parker,  148  Ind.  693,  48  N.  E. 
243. 

The  contract  upon  which  the  assessment 
involved  in  this  action  is  based  does  not  con- 
tain a  provision  requiring  the  contractor  to 
make  repairs  for  seven  years. 

Portland  v.  Bituminous  Paving  d  Improv, 
Co.  33  Or.  307,  44  L.  R.  A.  527,  52  Pac.  28 ; 
Morse  ▼.  West  Port,  110  Mo.  502,  19  S.  W. 
831;  Cole  v.  People  ex  rel.  Bamewolt,  161 
m.  18,  43  K.  E.  607 ;  Latham  v.  Wilmette, 
168  111.  153,  48  N.  E.  311;  State,  WiUon, 
Prosecutor,  v.  Trenton,  60  N.  J.  L.  394,  38 
Atl.  635,  61  N.  J.  L.  599,  44  L.  R.  A.  540,  40 
AtJ.  575;  Allen  v.  Davenport,  107  Iowa,  101, 
77  N.  W.  532;  Osbum  y.  Lyons,  104  lowa^ 
161,  73  N.  W.  650;  Schenectady  v.  Union 
College,  66  Hun,  187,  21  N.  Y.  Supp.  147; 
Robertson  v.  Omaha,  55  Neb.  718,  44  L.  R. ' 
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A.  534,  76  N.  W.  442;  Barber  Asphalt  Pav- 
ing Co.  V.  Ullman,  137  Mo.  543,  38  S.  W. 
458:  Seaboard  Nat.  Bank  v.  Woesten,  14l 
Mo.  467,  48  L.  R.  A.  279,  48  S.  W.  939; 
Barber  Asphalt  Paving  Co.  v.  Bezel,  155 
Mo.  391,  48  L.  R.  A.  285,  56  S.  W.  449;  Bar- 
ber Asphalt  Paving  Co.  v.  French,  158  Mo. 
534,  64  L.  R.  A.  492,  58  S.  W.  941 ;  Coving- 
t09i  y.  Dressman,  6  Bush,  214;  Louisville 
y.  Henderson,  5  Bush,  520;  Louisville  v. 
Selvage,  21  Ky.  L.  Rep.  349,  51  S.  VV.  447; 
Southern  Pav.  Co.  y.  Chattanooga  (Tenn. 
Ch.  App.)  48  S.  W.  92. 

The  5th  paragraph  oi  answer  does  not  al- 
lege facts  showing  that  a  hearing  as  to 
benefits  was  denied. 

Conclusions  are  not  admitted  by  demur- 
rer; facts  must  be  pleaded  to  rebut  the  pre- 
sumption that  the  town  officers  did  their 
duty. 

Lostutter  v.  Aurora,  126  Ind.  439,  12  L. 
R.  A.  259,  26  N.  E.  184. 

The  question  of  benefits  is  essentially  a 
judicial  question. 

Barber  Asphalt  Paving  Co.  v.  Edgerton, 
125  Ind.  465,  26  N.  E.  436;  Ft.  Wayne  v. 
Cody,  43  Ind.  199. 

A  party  is  not  permitted  to  say  collater- 
ally that  a  court  did  not  consider  and  do^ 
cide,  or  that  a  court  refused  a  hearing  on,, 
the  one  question  necessarily  adjudicated. 

Faught  v.  Faught,  98  Ind.  470;  Spauld- 
ing  V.  Baxter,  25  Ind.  App.  485,  58  N.  IC 
551. 

It  was  the  board's  imperative  duty  to  con- 
eider  and  determine  the  question  of  special! 
benofits. 


Adams  v.  Shelbyville,  154  Ind.  467,  49  L. 
R.  A.  797,  57  N.  E.  114;  Indianapolis  v. 
Holt.  156  Ind.  222,  57  N.  E.  970,  988,  1100; 
Barber  Asphalt  Paving  Co.  v.  Edgerton^  125 
Ind.  465,  25  N.  E.  436;  Wren  y.  Indianapo- 
lis, 96  Ind.  216. 

The  board's  judgment  as  to  what  property 
is  benefited  cannot  be  reviewed  except  for 
fraud. 

Ft.  WayTie  v.  Cody,  43  Ind.  197;  Klein  r. 
Tuhcy,  13  Ind.  App.  74,  40  N.  E.  144;  Bar- 
ber Asphalt  Paving  Co.  v.  Edgerton,  125 
Ind.  465,  25  N.  E.  436;  Elkhart  v.  Wick- 
tcire,  121  Ind.  331,  22  K.  E.  345;  Bass  v. 
Fort  Wayne,  121  Ind.  392,  23  N.  E.  259; 
Weaver  v.  Templin,  113  Ind.  298,  14  N.  B. 
600. 

If  sudi  refusal  were  claimed  to  constitute 
fraud,  appellants  could  not  ignore  the  as* 
sessment  and  treat  it  as  a  nullity. 

McLead  v.  Applegate,  127  Ind.  352,  26  N. 
E.  830;  Mannix  v.  State  ex  rel.  Mitchell, 
115  Ind.  251,  17  N.  E.  565;  Weiss  v.  GueH- 
neau,  109  Ind.  443,  9  N.  E.  399;  White  Wa- 
ter Valley  Cwnal  Co.  y,  Henderson,  3  Ind. 
8. 

Collateral  attack  cannot  be  made  when  a 
direct  remedy  has  been  waived. 

State  ex  rel.  Taylor  v.  Warrick  County, 
124  Ind.  556,  8  L.  R.  A.  607,  25  K  E.  lU; 
McKee  v.  Pendleton,  154  Ind.  652,  57  N.  E. 
533;  Madison  v.  Smith,  83  Ind.  502;  Bass 
V,  Fort  Wayne,  121  Ind.  392,  23  N.  E.  259. 

Appellants  cannot  now  question,  in  the 
manner  attempted,  any  element  of  the  con- 
tract or  any  act  in  the  execution  of  it^ 
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Not. 


The  board  had  jurisdiction  of  the  sul>jeGtr 
matter. 

Jurisdiction  was  obtained  of  appellants 
personally  by  notice  of  resolution  oi  neces- 
sity. 

Bloomington  v.  Phelpa,  149  Ind.  599,  49 
N.  E.  581;  8anda  ▼.  Hatfield,  7  Ind.  App. 
360,  34  N.  E.  654. 

Jurisdiotion  having  been  obtained  by  no- 
tice, appellamts,  "until  the  oontrary  ap- 
pears, will  be  presumed  to  have  had  notice 
of  the  progress  of  the  improvement." 

Ro88  V.  iitackhouse,  114  Ind.  206,  16  N.  £. 
501. 

Actual  knowledge  is  not  necessary  to  an 
estoppel. 

StroBser  v.  Fort  Wa/yne,  100  Ind.  448. 

Appellants'  alleged  objections  are  not 
such  as  prevent  an  estoppel. 

LeuAa  v.  Alhertaon,  23  Ind.  App.  147,  53 
N.  E.  1075;  Boyd  v.  Mwrphy,  127  Ind.  175, 
25  N.  E.  702;  Bloomington  v.  Phelpa,  149 
Ind.  600,  49  N.  E.  581;  Dugger  v.  Htcke,  11 
Ind.  App.  374,  36  N.  E.  1087,  37  N.  E.  284 ; 
Winahip  v.  Winahip,  43  Ind.  291;  Pl<met 
Property  d  Financial  Co.  v.  8t.  Louia,  O.  H. 
d  C.  R.  Co,  115  Mo.  613,  22  S.  W.  616. 

Appellants  are  estopped. 

Palmer  v.  Stumph,  29  Ind.  331;  Roaa  ▼. 
Btackhouae,  114  Ind.  205,  16  N.  E.  501; 
Montgomery  v.  Waaem,  116  Ind.  347,  15  N. 
E.  795;  Jackaon  v.  Smith,  120  Ind.  620,  22 
N.  E.  431;  Prezinger  v.  Hameaa,  114  Ind. 
498,  16  N.  E.  495;  Stroaaer  v.  Fort  Wayne, 
100  Ind.  448;  Bloomington  v.  Phelpa,  149 
Ind.  600,  49  N.  E.  581;  Buaehbark  v.  Clem- 
enta,  22  Ind.  App.  657,  53  N.  E.  665;  Vick- 
ery  v.  Hendricka  County,  134  Ind.  654,  32 
N.  E.  880;  McCoy  ▼.  Able,  131  Ind.  417,  30 
N.  E.  628. 

The  defense  attempted  is  a  collateral  at- 
tadc  upon  the  judgment  of  the  board. 

Jackaon  v.  Smith,  120  Ind.  520,  22  N.  E. 
431 ;  Johnaon  v.  State  uae  of  Davidaon,  116 
Ind.  375,  19  N.  E.  298 ;  Jackaon  v.  State  ex 
rel,  Dyar,  104  Ind.  516,  3  N.  E.  863;  Kip- 
hart  V.  PittahurgK  C.  C.  d  St,  L,  R.  Co.  7 
Ind.  App.  124,  34  N.  E.  375. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

III  1898  the  board  of  trustees  of  the  town 
of  Trvington  entered  into  a  contract  with 
John  Moore  for  the  pavement  orf  the  road- 
way of  Washington  street  between  Wallace 
street  and  C^traJ  avenue  with  brick. 
Moore  assigned  the  contract  to  appellee 
Smith,  who  constructed  the  pavement.  In 
making  the  contract,  and  in  accepting  the 
work  when  completed,  and  in  assessing  the 
cost  thereof  against  the  abutting  property, 
the  board  of  trustees  proceeded  under  §§ 
4288  to  4300,  Bums's  Rev.  Stat  1901,  com- 
monly known  as  the  "Barrett  law."  Appel- 
lants owned  loU  abutting  for  400  feet  on  the 
improvement,  which  were  assessed  their 
proportion  of  the  costs.  Appellants  refused 
to  pay  the  same,  and  appellee  brought  this 
suit  to  foreclose  his  lien.  The  complaint  is 
in  the  usual  form.  A  demurrer  thereto  was 
overruled.  Appellants  answered  in  five 
])aragraphs,  a  demurrer  to  each  <rf  which 
55  L.  B.  A. 


was  surtained,  and,  appellants  refusing  to 
plead  fuirther,  a  judgment  for  the  amount 
of  the  assessment  and  decree  foreclosing  ap- 
pellees' lien  were  rendered  against  uiem. 
Three  questions  are  presented  by  the  assign- 
ment of  errors:  First,  the  constitutionali- 
ty of  the  Barrett  law;  second,  the  validity 
of  the  contract  under  which  the  improve- 
ment was  made;  third,  the  denial  of  a  hear- 
ing on  the  question  of  benefiU,  as  set  forth 
in  the  5th  paragraph  of  answer,  was,  in  ef- 
fect, the  taking  of  appellants'  property 
without  just  compensation,  and  without 
due  process  of  law. 

1.  The  first  of  these  questions  has  but  re- 
cently received  consideration  by  this  court 
in  several  instances,  and  must  now  be  con- 
sidered as  settled.  See  Adam^  v.  Shelby- 
ville,  154  Ind.  467,  49  L.  R.  A.  797,  59  N. 
E.  114;  McKee  v.  Pendleton,  154  Ind.  652, 
57  N.  E.  532;  Ma/rtin  v.  WiOa  (Ind.)  60  N. 
£.  1021;  Leeda  v.  De  Freea  (Ind.)  61  N. 
E.  930. 

2.  The  second  question  is  stated  by  appel- 
lants thus:  "The  board  of  trustees  had  no 
authority  to  contract  for  repairs  to  a  street, 
and  assess  the  costs  thereof  against  abut- 
ting property  as  a  part  oi  the  coat  of  con- 
struction." As  preliminary  to  the  question 
stated,  it  is  important  first  to  determine 
whether  the  contract  before  us,  as  the  same 
relates  to  the  contractor's  duty  for  a  period 
of  seven  years  subsequent  to  the  acceptance 
of  the  work  by  the  town,  is  a  contract  for 
repairs  or  a  contract  of  guaranty  that  the 
improvement  shall  be  executed  in  all  re- 
specto  aa  good  as  the  contractor  has  engaged 
to  make  it.  It  is  alleged  in  the  second 
paragraph  of  answer  that  the  improvement 
consisted  in  the  paving  of  the  street  with 
brick,  as  described  in  the  eomplaint;  that 
certain  written  and  printed  plans,  profiles, 
and  specifications  were,  by  the  express  terms 
of  the  contract,  made  a  part  thereof;  that 
bids  were  made  by  others  and  by  said  John 
Moore  upon  the  terms  and  epecifioations  set 
forth  in  said  contract,  and  the  work  award- 
ed to  Moore  under  the  terms  thereof;  that 
by  the  terms  of  the  contract  the  contractor 
was  obligated,  not  only  to  improve  the  street 
by  constructing  the  pavement  in  accordance 
with  the  plans  and  specifications,  but  was 
also,  by  the  express  terms  of  the  contract, 
obligated  to  maintain  the  pavement  in  re- 
pair for  a  period  of  seven  years  from  the 
time  of  approval  of  the  assessment  roll  by 
the  board  of  trustees,  without  any  compen- 
sation in  addition  to  that  expressed  in  the 
contract;  and  by  the  express  terms  of  the 
contract  he  was  required  to  and  did  guaran- 
tee such  repairs  for  the  period  of  seven 
years.  That  part  of  the  contract  exhibited 
with  the  aiaswer  is  as  follows:  "It  is  un- 
derstood and  agreed  that  this  guaranty  shall 
cover  all  repairs  growing  out  oif  imperfec- 
tions or  unsuitability  of  materials  of  com- 
position, too  great  or  too  little  moisture,  all 
defects  of  workmanship,  extreme  heat  or 
cold,  and  all  other  effecte  of  climate,  and 
covers  all  other  excessive  deteriorations 
more  specifically  described  as  follows:  In 
case  of  asphalt,  brick,  or  wooden  block,  any 
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holm  or  cradcs  in  said  pavement,  and  any 
defects  resulting  from  the  deoompoeition  of 
the  wearing  surface  or  foundation.  The 
pavement,  at  the  expiration  of  the  guaranty 
period,  shall  be  in  good  condition,  present 
surface  so  true  and  even  tihat  it  ^all  in  no 
way  be  an  obstruction  to  travel,  and  have 
drainage  so  perfect  that  water  shall  collect 
in  no  place  to  a  depth  of  more  than  ^  of  an 
inch.  The  determination  of  the  necessity 
for  repairs  rests  entirely  with  the  board, 
wthose  decision  upon  the  matter  shall  be  fi- 
ml  and  obligatory  upon  the  contractor;  and 
the  guaranty  herein  stipulated  shall  extend 
Co  the  whole  body  of  the  improvement  and 
all  its  appurtenances,  and  the  repairs  re- 
quired under  it  may  extend  to  the  total  re- 
construction of  t^e  whole  body  of  the  im- 
provement, if,  in  the  judgment  of  the  board, 
such  total'  reoonetruction  shall  become  nec- 
essary by  reason  of  any  defect  in  original 
niAtefials  or  construction.  Should  the  en- 
grineer  require  it,  the  contractor  shall,  at 
ajiy  time  during  the  period  of  construction 
or  maintenance  of  the  work  contracted  for, 
make  such  opening,  and  to  such  extent, 
through  any  part  of  said  work  as  the  en- 
gineer  may  direct,  and  he  shall  make  the 
same  good  again  to  the  satisfaction  of  the 
board.  The  party  of  the  first  part  [the  con- 
tractor] hereby  consents  that  the  said  town 
shall  retain,  out  of  the  total  amount  shown 
by  said  estimate  to  be  due  from  said  town 
on  account  otf  street  and  alley  crossings,  a 
sum  equal  to  20  cents  per  square  yard  for 
each  square  yard  of  pavement  constructed, 
which  sum  shall  be  and  constitute  a  repair 
fni&r&nty  fund  in  tiie  hands  of  said  town 
for  the  purpose  of  securing  the  repair  and 
maintenance  of  said  pavement  by  the  con- 
tractor to  the  satisfaction  of  the  board.  In 
the  event  the  sum  above  specified  shall  ex- 
ceed the  amount  due  said  contractor  from 
said  town  on  account  of  the  street  and  al- 
ley crossings,  then  said  contractor  shall  de- 
posit a  simi  suiBcient  to  make  said  guaranty 
fund  equal  to  20  cents  per  square  yard  for 
each  square  yard  of  improvement  construct- 
ed. This  guaranty  fund,  or  only  such  part 
of  it  as  shall  remain  in  the  hands  of  the 
town  unexpended,  as  above  provided,  at  the 
expiration  of  said  guaranty  period,  shall  be 
paid  to  the  contradx>r,  with  interest  at  the 
rate  of  5  per  cent  per  annum.  That  in  the 
event  the  pavement,  during  the  guaranty 
period,  is  not  in  good  condition  or  repair,  to 
the  satisfaction  of  the  board  of  trustees  of 
said  town,  and  if  the  first  party  shall  refuse 
or  neglect  to  put  the  same  in  repair  to  the 
satisfaction  of  said  board  on  fifteen  days' 
notice,  said  board  may  cause  the  same  to  be 
done,  and  pay  for  the  same  out  of  the  guar- 
axtty  fund  above  provided  for,  and  said  sum 
or  sums  so  paid  for  such  repair  out  of  said 
guaranty  fund  shall  constitute  and  be  con- 
sidered a  payment  by  the  said  town  upon 
the  amount  due  from  it  to  the  contractor  on 
account  of  the  cost  of  the  street  and  alley 
crossings,  and  the  town  shall  retain  the  bal- 
ance of  said  funds,  if  any,  in  said  repair 
and  guaranty  fund,  for  use  in  future  re- 
pairs.   Should  the  cost  of  such  repair  made 
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by  order  of  the  board  of  trustees  exceed  the 
amount  retained  as  above  provided,  or  the 
amount  of  said  repair  fund  remaining  on 
hand  at  the  time  of  making  such  repairs, 
the  party  of  the  first  part  shall  be  held  re- 
sponsible to  the  town  ooard  for  the  amount 
of  such  excess,  and  such  excess  shall  be  col- 
lected by  suit  of  the  contractor."  It  is  fur- 
ther alleged  that  the  cost  of  keeping  the 
pavement  in  repair  as  required  by  the  con- 
tract was  taken  into  consideration  by  the 
bidders  and  by  Moore  in  submitting  his  bid, 
and  was  included  in  the  contract  price  per 
lineal  foot  for  which  the  contractor  per- 
formed his  work,  and  for  whidi  the  assess- 
ment was  made. 

It  is  proper  to  observe  that  appellants  did 
not,  in  their  answer,  plead  the  contract  in 
terms,  nor  inform  us  fully  as  to  its  con- 
tents. It  may  therefoone  be  assumed,  as 
against  the  answer,  that  the  contract  called 
for  the  construction  of  a  pavement  which 
in  form  and  quality  of  material  and 
workmanship  would  withstand  ordinary 
uses  and  climatic  changes  for  a  term  of 
seven  years,  and  at  the  end  of  that  period  be 
in  good  condition.  It  cannot  be  said  that 
seven  years  is  an  unreasonable  or  unusual 
length  of  time  for  a  well-constructed  brick 
pavement  to  endure  in  good  condition. 
Such  a  pavement  the  town  luUl  the  right  to 
put  down  and  charge  the  cost  to  the  adja- 
cent property.  But  in  increasing  the  power 
to  levy  special  taxes  much  caution  should 
be  observed,  and  it  may  be  said  to  be  the 
duty  of  municipal  officers,  when  proposing 
to  assess  the  cost  against  abutting  proper- 
ty, to  provide  for  a  substantial  and  durable 
improvement;  and  there  can  be  no  doubt  of 
their  power  to  throw  about  the  contract 
such  safeguards  as  will  insure  its  complete 
performance.  Then  in  contracting  for  a 
pavement  which  is  stipulated  and  warrant- 
ed to  last  seven  years,  and  be  then  smooth 
and  in  good  condition,  the  trustees  had  a 
right  to  consider  the  incidents  that  were,  in 
course  of  the  period,  liable  to  arise  and  de- 
stroy the  sufficiency  of  the  personal  bond  of 
the  contractor  to  make  good  his  contract, 
and  we  can  see  no  reason  for  restricting 
them  to  such  bond,  or  for  denying  them  the 
power  to  contract  for  a  further  and  more 
reliable  security  by  withholding  a  part  of 
the  money  due  the  contractor  from  the  city 
until  it  is  determined  that  the  contract  is  in 
fact  executed  according  to  its  terms.  And, 
if  the  guaranty  provision  of  such  a  contract 
as  is  set  forth  in  the  answer  involves  no  ex- 
tra cost  above  what  it  would  have  been  if 
the  work  had  been  executed  at  the  outset  ac- 
cording to  the  contract,  then  it  must  be  held 
to  be  a  contract  of  guaranty,  and  not  one 
for  repairs.  The  elen^ents  of  the  guaranty 
are  as  follows:  The  contractor  shall  make 
all  repairs  for  a  period  of  seven  years  that 
become  necessary  as  a  result  of  (a)  defect- 
ive or  unsuitable  material;  (b)  unskilful 
workmanship  ;  (o)  excessive  wet  or  dry 
weather;  (d)  extremes  of  cold  or  hot  weath- 
er; (e)  any  climatic  cause;  (f)  all  deteri- 
orations which  produce  holes  or  cracks  in 
the    pavement;     (g)    all   defects   resulting 
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from  the  decomposition  of  the  wearing  sur- 
face or  foundation.    The  pavement  at  the 
end  of  seven  years  to  be  in  good  condition, 
and  present  a  surface  so  even  as  will  not  ob- 
struct travel,  and  will  drain  therefrom  all 
water  in  excess  of  i  of  an  inch  deep.     The 
l^ranty  to  extend  to  the  whole  body  of  the 
improveiueut,    if,   in   the   judgment   of   the 
board,   such   total   reconstruction   shall   be- 
come necessary  by  reason  of  any  defect  in 
original    materials    or     construction.    The 
contractor   to   make   such   openings  in    the 
work  as  the  engineer  may  require,  and  make 
them  good  again  to  the  satisfaction  of  the 
board.    The  meaning  of  all  this  is  that  the 
improvement  shall  l^  so  skilfully  construct- 
ed, and  the  material  of  which  it  is  composed 
shall  be  of  a  character  to,  and  will,  endure 
ordinaiy  iise,  and  resist  the  extremes  of  wet 
and  dry  and  cold  and  hot  weather  without 
cracking,  and  without  becoming  uneven  in 
surface,  for  a  period  of  seven  years.    There 
is  nothing  in  the  guaranty  that  imposes  up- 
on the  contractor  the  duty  to  make  general 
repairs,    or    such    repairs    as    may    become 
needed  from  extraordinary  use,  or  from  vio- 
lent injury  by  individual  or  mob,  or  from 
any  other  cause  other  than  such  as  result 
from   unskilfulness   in  construction   or  un- 
suitabloness  of  material,  except  the  inconse- 
quential duty  to  make  and  restore  the  open- 
ings that  may  be  required  by  the  engineer. 
The  contract  is  an  entirety  for  the  sole  pur- 
pose  of   providing  for   the  permanent   im- 
provement of  the  street,  ana  the  guaranty 
provision   is  a  stipulated  means  by  which 
the  contractor  shall  be  required  to  furnish 
the  sort  of  pavement  he  proposes  to  make. 
The  guaranty  is  of  the  essence  of  the  con- 
tract for  the  improvement,  is  in  every  re- 
speci  inseparable  from  it,  and  goes  for  noth- 
ing if  the  contract  at  the  outset  is  executed 
according  to  its  terms;   and  the  averment 
in  the  answer  that  the  cost  of  maintenance 
and  repnir  was  included  in  the  bid  of  the 
contractor    has,    therefore,     no     force.     In 
pavement  making  it  is  difficult  for  the  most 
skilful   and  experienced  expert  to  discover 
all  defects  in  material,  foundation,  and  oth- 
er parts  of  the  work  as  it  progresses,  and 
such  defects  are  often  slow  of  development; 
and  it   seems  but   a   wise   precaution,   and 
clearly   one  that  the   taxpaj^er   should  not 
complain   of,    for   municipal   officers    to   so 
frame  their  contracts  that  neither  the  abut- 
ter nor  the  municipality  shall  be  called  up- 
on to  do  that  which  the  contractor  should 
have  done.     A  stipulation  that  the  contract- 
or shall  wait  for  a  part  of  his  pay  imtil  it 
is  proved  that  his  contract  has  been  faith- 
fully kept  does  not  necessarily  imply  an  in- 
crease in  the  first  cost  of  a  well-constructed 
street ;  neither  does  a  covenant  to  make  good 
his  own  defaults  imply  an  obligation  to  re- 
pair the  whole  street,  irrespective  of  the 
causes  which  necessitate  such  repairs.    Up- 
on the  whole  it  seems  that  the  contract  be- 
fore    us     was     designed,     and     sufficiently 
phrased,  to  secure  the  construction  of  a  good 
job  of  brick  pavement,  and  does  not  impose 
upon  the  abutters  any  burden  beyond  that 
ot  insuring  good  materials  and  good  work- 
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manshlp;  that  nothing  more  was  intended^ 
or  may  be  reasonably  implied;  and  that  the 
provisions  for  mending  was  a  guaranty  of 
performance  which  furnishes  no  reasonable 
ground  for  an  increase  of  cost. 

Kindred  Questions  have  been   frequently 
decided  by  the  courts,  which  decisions  upon 
first  blush  seem  to  be  in  irreconcilable  con- 
flict,— even  those  of  the  same  state  in  some 
instances, — ^but  upon  a  closer  .examination  it 
will  be  found  that  one  uniform  principle  has 
been   generally   applied,   and   the   diversity 
has  arisen  from  an  application  of  the  prin- 
ciple to  the  facts  of  particular  cases;   the 
general  rule  being  that,  when  the  contract 
amounts   to  nothing  more  than  an  agree- 
ment to  make  the  work  what  it  should  have 
been  in  the  first  instance,  it  is  a  mere  guar- 
anty of  the  quality  of  the  work,  and  is  not 
unauthorized,  but  anything  in  excess  of  thi» 
is  a  contract  for  repairs,  which  is  unauthor- 
ized in  cases  where  the  proper  preliminary 
steps  have  not  been  taken,  or  in  cases  where 
the  duty  to  repair  rests  upon  the  munici- 
pality at  large.     Among  the  cases   of  the 
class  to  which  this  belongs  are  the  follow- 
ing:    Robertson  v.  Omaha   (1808)    55  Neb. 
718,  44  L.  R.  A.  534,  76  N.  W.  442:  Oshum 
V.  LyoM   (1897)    104  Iowa,  160,  7i3  N.  W. 
650;  Allen  v.  Davenport   (1898)    107  Iowa, 
90,  77  N.  W.  632;   Cole  v.  People  ew  reL 
Bametcolt  (1896)  161  111.  16,  43  N.  E.  607; 
Latham  v.  Wilmette  (1897)   168  111.  163,  4» 
N.  E.  311:   Barber  Asphalt  Paving  Co.  v. 
Ullman   (1896)    137  Mo.  543-565,  38  S,  W. 
458;     Seaboard     Nat,     Bank    ▼.     Woesten 
(1898)    147  Mo.  467^78,  48  L.  R.  A.  279, 
48  S.  W.  939:  Barber  Asphalt  Paving  Co. 
V.  Hezel   (1900)    155  Mo.  391.  48  L.  R.  A. 
285,  56  S.  W.  449;  State,  Wilson,  Prosecut- 
or. V.  Trmton   (1897)    60  N.  J.  L.  394,  38 
Atl.  635  ( 1898)  61  N.  J.  L.  599,  44  L.  R.  A. 
540,  40  Atl.  575;  Schenectady  v.  Union  Col- 
lege  (1892)    66  Hun,  179,  21  N.  Y.  Supp. 
147.     Among  the  cases  applying  the  princi- 
ple to  instances  wherein  contracts  had  been 
made  for  the  maintenance  or  repairs  in  ex- 
cess of  those  necessitated  by  the  default  of 
the  contractor,  for  a  definite  period,  in  con- 
nection with  the  improvement  contracts,  are 
these:     Brown  v.  Jenks   (1893)   98  Cal.  10. 
32  Pac.  701;  Boyd  v.  Milwaukee  (1896)  92- 
Wis.  456,  G6  N.  W.  603;  Portland  v.  Bitumi- 
nous Paving  d  Improv.  Co.   (1898)    33  Or. 
307,  44  L.  R.  A.  627,  52  Pac.  28;  McAllister 
V.   Tacoma    (1894)    9   Wash.   272,   37    Pac. 
447,    658;    People  ex    rel.    Hall   v.    Maher 
(1890)  56  Hun,  81,  9  N.  Y.  Supp.  94:  Feh- 
ler  V.  Oosnell  (1896)   99  Ky.  380,  392,  35 
S.  W.  1125;  Verdin  v.  St.  Louis  (1895)  131 
Mo.  26,  33  S.  W.  480,  36  S.  W.  52;  Alameda 
Macadamizing   Co.   v.   Pringle    (1900)    130* 
Cal.  226,  52  L.  R.  A.  264,  62  Pac.  394.     As 
illustrative  of  the  contracts  under  review  in 
these  last  cases,  it  is  said  in  the  California 
case:     "Besides,  it  is  for  all  repairs,  and 
not  such  as  may  result  from  defects  in  the- 
work."     In   the   Wisconsin   case:     "If   the 
agreement  to  repair  were  confined  to  repairs, 
made  necessary  by  defective  workmanship 
or  material,  the  argument  would  be  entitled 
to  serious  consideration.     But  they  go  fur* 
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ther.  They  ooTer  in  terms  everything  that 
may  happen  to  the  pavement  except  the  cut- 
ting through  it  for  the  purpose  of  laying 
certain  pipes."  In  the  Oregon  case:  '*But 
the  bond  m  question  is  distinctly  an  inde- 
pendent undertaking  to  keep  the  street  and 
pavement  in  repair,  .  .  .  covering,  m 
affect,  all  injuries  liable  to  arise  from 
whatsoever  source."  And  in  the  Washing- 
ton case:  *'But  the  action  of  the  board 
.  .  .  had  the  effect  of  making  the  abut- 
ting property  owners  pay  for  all  repairs, 
and,  not  only  that,  but  pay  for  them  five 
years  in  advisee."  The  last  case  cited  goes 
to  an  extreme  length. 

3.  In  the  5th  paragraph  of  answer  it  is 
allepred  that  the  town  proceeded  under  the 
Barrett  law,  and  gave  the  proper  notice  of 
the  time  and  place  for  the  hearing  of  the  en- 
gineer's report.  The  answer  then  continues: 
"And  defendants  further  aver  that  pursuant 
to  the  notice  alleged  in  the  complaint  that  a 
hearing  would  be  accorded  to  the  owners  of 
property  bordering  on  said  improvement  be- 
fore a  committee  appointed  by  said  board 
to  consider  the  report  of  said  engineer,  de- 
fendants appeared  before  said  committee  at 
the  time  and  place  t>pecifled  in  said  notice, 
and  objected  to  the  said  report,  and  the  as- 
sessments made  against  their  property  by 
said  report,  on  the  ground  that  the  cost  of 
said  improvement  assessed  against  defend- 
ant"*  said  property  and  each  piece  and  par- 
cel thereof  was  largely  in  excess  of  the  bene- 
fit received  or  which  could  be  received  by 
the  said  property  from  said  improvement, 
and  demanded  a  hearing  to  enable  the  de- 
fendants to  show  that  the  portion  of  the 
cost  of  said  improvement  assessed  acainst 
their  said  property  and  each  piece  and  par- 
cel thereof  was  lar/zely  in  excess  of  the  bene- 
fits accrued  or  which  would  accrue  to  said 
property  from  said  improvement;  but  the 
defendants  were  by  said  committee  and  the 
said  board  of  trustees  of  the  said  town  de- 
nied a  hearing  as  to  said  <^uestion  of  bene- 
fits to  said  property,  and  said  committee  re- 
ported to  the  board  of  trustees  of  said  town, 
recommending  the  adoption  of  the  said  re- 
port of  the  said  town  engineer  without  al- 
teration or  change,  and  the  said  board  of 
trustees  thereupon  adopted  said  report  with- 
out alteration  or  change.  .  .  .  And  the 
defendants,  by  the  said  action  of  the  said 
committee  and  Uie  said  board  of  trustees  of 
said  town,  were  denied  a  hearing  as  to  the 
question  of  fact  whether  the  said  assessment 
against  defendants'  said  property  was  in  ex- 
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cess  of  the  benefits  accinied  or  which  would 
accrue  to  said  property  from  said  improve- 
ment." It  is  averred  in  the  answer  that 
appellants  appeared  before  the  special  com- 
mittee having  the  engineer's  report  under 
consideration  at  the  time  and  place  speci- 
fied in  the  notice,  and  objected  to  the  report 
on  the  ground  of  excessive  assessments 
against  their  property,  and  demanded  a 
hearing  ta  enable  them  to  prove  it.  But 
the  committee,  and  also  the  board  of  trus- 
tees, denied  them  a  hearing.  What  was  the 
nature  of  the  demand  and  denial!  Was  ap- 
pellants' offer  to  testify  before  the  commit- 
tee, or  their  offer  to  produce  other  compe- 
tent witnesses  who  would  testify  concerning 
their  benefits,  denied?  Did  appellants  ap- 
pear before  the  board  of  trustees,  as  they 
had  the  right  to  do,  and  make  objection,  and 
demand  a  hearing?  Or  was  the  perform- 
ance a  verbal  objection  to  the  report,  and 
demand  for  a  hearing  at  some  indefinite 
or  unreasonable  time,  or  before  a  jury,  or  at 
a  time  or  upon  terms  named  by  the  object- 
ors? And  how  did  they  ascertain  that  the 
board  denied  them  a  hearing  if  they  did  not 
appear  before  it?  We  are  not  informed  on 
these  matters,  and  we  cannot  enter  the  field 
of  conjecture  in  quest  of  missing  facts  to 
make  out  a  cause  of  defense.  This  court 
cannot  accept  the  conclusion  of  the  pleader, 
but  must  have  before  it  the  facts  from 
which  the  conclusion  is  drawn  to  enable  it 
to  determine  for  itself  whether  a  hearing 
was  denied.  Assuming  that  both  the  com- 
mittee and  the  board  of  trustees  refused  to 
grant  appellants  a  hearing,  they  could  not 
be  permitted  to  waive  their  right  to  bring 
mandamus  to  compel  a  hearing,  or  injunc- 
tion against  the  approval  of  the  engineer's 
report  until  it  had  been  accorded,  and  make 
the  denial  of  a  hearing  available  as  a  de- 
fense in  an  action  to  collect  the  assessment. 
The  right  of  the  board  in  such  eases  to  con- 
sider the  engineer's  report  and  adjust  the 
assessments  to  benefits  received  is  a  quasi 
judicial  power.  Here  the  proper  notice  w^as 
given,  the  board  had  jurisdiction  of  the  per- 
son and  subject-matter,  the  power  to  decide, 
and  their  judgment  thus  fair  upon  its  face 
cannot  be  collaterally  attacked.  Leeds  v. 
De  Frees  (Ind.)  61  N.  E.  930. 

Some  subsidiary  questions  touching  the 
subject  of  repairs,  which  have  been  dis- 
cussed, become  immaterial  under  the  view 
we  have  taken. 

Judgment  affirmed^ 
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Effie  B.  ANDERSON  et  al,  ReaptB., 

V. 

Augustus  F.  EGGERS,  Exr.,  etc.,  of  Minna 
Stager,  Deceased,  Appt. 
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*1.     If  the  'vrhole  scope  of  an  arrans^- 
ment    Inter   partes   la    fnimied  bj   the 

mere  making  of  a  will,  then  nothing  legally 
binding  on  him  who  signs  the  testamentary 
writing  is  contemplated,  and  he  remains  at 
liberty  to  change  his  mind,  and  provide  for 
a  different  disposition  of  his  property. 
S.  Tbe  court  of  cHancerr  ta  this  state 
ponaeaaes  a  areneral  Jvrladtctton  In 
cases  of  fraud,  as  well  in  cases  where  the 
remedy  at  law  is  plain,  adequate,  and  com- 
plete, as  in  other  cases ;  but  when  the  remedy 
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at  law  Is  plain,  adequate,  and  complete^  the 
court  of  chancery  is  reluctant  to  exercise  the 
Jurisdiction,  and  will  not  do  so  unless  the  ad- 
ministration of  justice  will  thereby  evideatly 
be  facilitated. 


8.  THe  eontplataaats  -vrere  tndaeed  to 
•vpport  tHe  testatrix  darlns  aeveral 
years  by  her  fraudulent  pretense  that  she 
was  destitute,  when  in  fact  she  had  a  con- 
siderable estate  in  bank.  Held,  that  the  com- 
plainants were  entitled  to  be  recompensed 
out  of  the  estate  for  the  money  and  property 
so  furnished  to  her,  and  that,  .in  Tiew  of  the 
numerous  small  items  to  be  considered  In  as- 
certaining the  compensation  due,  their  bill  la 
equity  for  such  compensation  should  be  sus- 
tained. 

(Adama,  J,,  diaaenta,} 
(June  17,  1901.) 


NoTV. — Liability  of  alleged  pauper,  or  Itia  ea- 
tate,  to  pay  for  avpport  or  gifta  obtained  on 
the  ground  of  poverty, 

I.  Liability  at  common  law. 
II.  Liability  under  atatutea. 
III.  Appropriating  proceeda  of  labor. 
IT.  Where  the  pauper  co-operatea  in  the  appli- 
cation of  hia  property  to  hia  aupport, 
V.  Summary, 

I.  Liability  at  common  law. 

In  AXDBRSON  ▼.  Egokrs  support  was  fur- 
nished to  a  supposed  pauper,  who.  It  was  sub- 
sequently learned,  had  an  estate  sufficient  for 
her  needs ;  and  she  then  made  a  will  leaving  the 
property ,  to  her  benefactors.  Afterwards  she 
revoked  the  will  by  a  later  one  disposing  of  her 
property  in  a  different  manner,  and  died.  The 
benefactors  brought  an  action  against  the  ex- 
ecutor, alleging  fraud  in  obtaining  the  support, 
and  the  violation  of  a  contract  to  make  a  will 
in  their  favor,  entered  Into  by  the  testatrix 
after  the  discovery  of  the  property,  and  asking 
for  equitable  relief  and  for  reimbursemeat.  It 
was  held  that,  although  the  complainants  were 
not  entitled  to  enforce  the  contract  to  make  the 
will  because  the  gifts  were  gratuitous  and  the 
contract  was  not  binding  upon  the  deceased, 
yet,  in  equity,  they  were  entitled  to  be  reim- 
bursed out  of  the  estate  for  money  so  advanced. 
This  case  seems  to  be  new  in  granting  relief 
by  a  decree  for  reimbursement  of  charity  ob- 
tained through  fraudulent  misrepreeentationa 
It  seems  to  be  within  the  rule  authorizing  equi- 
table relief  on  the  ground  of  fraud.  In  the  ab- 
sence of  fraud  or  statute  a  donor  Is  not  entitled 
to  be  reimbursed  for  money  expended  In  the 
support  of  an  alleged  pauper. 

A  person  supported  as  a  pauper  was  entitled 
to  a  pension.  The  town  collected  the  pension 
and  loaned  it,  taking  notes  payable  to  the  pau- 
per, who,  after  receiving  the  pension,  promised 
some  of  the  overseers  that  she  would  remun- 
erate the  town  so  far  as  she  might  be  able, 
saying  that  she  wanted  what  was  left  of  her 
pension  money  after  her  decease  to  go  to  the 
toWn.  After  her  death  the  town  filed  a  claim 
against  her  estate  for  support  furnished.  The 
niidltor  found  that  what  the  town  furnished  for 
her  support  was  furnished  as  for  other  poor 
persons.  This  was  held  to  rebut  the  presump- 
tion and  repel  the  Idea  of  a  contract  for  pay- 
ment, and  cast  the  burden  on  the  town  to  show 
a  contract  for  payment.  Benson  v.  Hitchcock, 
87  Tt  567.     In  this  case  the  court  said :    "Ilcr 
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expressions  of  regret  of  her  Inability  to  pay, 
and  her  expressions  of  gratitude  to  the  over- 
seers, certainly  would  not  create  a  legal  obliga- 
tion. What  the  auditor  finds  In  relation  to  her 
promrise  to  pay  as  far  as  she  was  able  Is  not, 
under  the  circumstances,  conclusive;  it  de- 
pends on  how  the  parties  understood  IL  The 
conduct  of  the  town  tends  to  show  It  was  not 
understood  In  the  light  of  a  contract.  The 
town  made  no  charges  against  her,  but  drew  her 
pension  from  year  to  year  from  1868,  and,  in* 
stead  of  appropriating  It  to  remunerate  the 
town,  the  officers  of  the  town  loaned  It  out, 
taking  notes  payable  to  the  intestate,  and  pay- 
ing the  Interest  annually  to  her.  With  the  ex- 
ception of  a  few  items,  the  auditor  disallowed 
the  plalntlflTs  account,  and  It  must  be  taken 
that  he  found  the  fact  that  the  support  was 
furnished  without  sny  contract  for  payment  or 
mutual  understanding  that  sny  Indebtedness 
was  created.** 

And  a  person  receiving  aid  as  a  poor  sick 
person  from  the  officers  of  the  poor  In  a  city  Is 
under  no  liability  to  repay  the  same  In  the 
absence  of  any  representations  on  his  part  as 
to  his  responsibility  or  physical  condition.  Al- 
bany v.  McNsjnara,  117  N.  T.  168,  6  L.  R.  A. 
212.  22  N.  B.  931,  Reversing  49  Hun,  856.  2 
N.  Y.  anpp.  127.  In  this  case  the  city  paid  the 
hospital  for  the  care  and  maintenance  furnished 
to  testator  under  an  order  made  by  Its  overseer 
of  the  poor  directing  the  hospital  to  extend 
aid  to  her.  There  was  no  evidence  that  this 
order  was  Issued  upon  the  application  of  the 
testatrix,  or  of  anyone  on  her  behalf.  The 
court  said :  '*The  poesession  of  some  property 
by  a  person  does  not  always  and  necessarily 
preclude  such  person  from  a  Just  claim  for  re- 
lief. The  question  of  the  propriety  of  relief 
Is  confined  to  the  discretion  of  the  poor  author- 
ities, and  if  they  grant  the  relief  asked.  It  is 
to  be  presumed  they  have  made  such  Investi- 
gations as  they  deemed  necessary,  and  have 
determined  the  question  as  to  the  right  of  the 
party  examined  to  such  relief.  There  is  no 
provision  made  In  the  law  for  a  review  of  that 
determination,  aiud  such  aid,  once  furnished, 
must  thereafter  be  regarded  as  a  charity  ex- 
tended by  the  city  to  the  object  of  their  benevo- 
lence without  expectation  of  reimbursement.'* 

And  a  pauper  is  not  liable  to  an  action  by 
the  town  wherein  he  Is  lawfully  settled  for  any 
moneys  paid  on  his  account  in  the  character  of 
a  pnuper.  Deer-Isle  v.  Eaton,  12  Mass.  328. 
In  this  case  the  court  said:  "It  would  be 
strange  to  conceive  that  the  Instant  a  town  had 
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PPEAL  by  defendant  from  a  decree  of 
the  Court  of  Chancery  in  favor  of  plain- 
tiffs in  a  suit  to  compel  defendant  to  ac- 
count to  plaintiffs  for  the  property  of 
Minna  Stager,  deceaaed,  because  of  her 
breach  of  contract  to  make  a  will  in  com- 
plainants' favor.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Gnild,  Iiiim,  *  Tamblyn,  for 
appellant : 

A  parol  agreement,  to  be  specifically  en- 
forced, must  possess  the  essential  elements 
■SLXtd  characteristics  of  a  contract. 

Pom.  Eq.  Jur.  §  1405;  Cooper  v.  Carlisle, 
17  N.  J.  Eq.  530. 

Hie  parol  agreement  must  be  clearly 
proved  to  the  satisfaction  of  the  court. 

The  contract  proved  must  be  clear,  defi- 
nite, and  certain,  both  as  to  its  terms  and 
its  subject-matter.  The  contract  and 
remedy  in  this,  as  in  all  other  cases  of  spe- 
cific performance,  must  be  mutual. 


Story,  Eq.  Jur.  |  741;  Vreeland  v.  Vree^ 
land,  53  N.  J.  387,  32  Atl.  3;  Yan  Doren  v. 
Robinson,  16  N.  J.  Eq.  256;  Fry,  Spec.  Pcrf. 
§  286;  Martin  v.  Plait,  5  N.  Y.  S.  R.  284; 
Rutan  V.  Craicford,  46  N.  J.  Eq.  99,  16  Atl. 
180. 

The  contract  must  be  certain. 

1  Chitty,  Contr.  11  th  ed.  p.  92;  7  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  116;  Domestic 
Teieg.  d  Teleph.  Co.  v.  Metropolitan  Teleph. 
d  Teleg.  Co.  39  N.  J.  Eq.  160;  Stanton  v. 
Miller,  58  N.  Y.  192;  Carr  v.  Passaic  Land 
Improv.  d  Bldg.  Co.  19  N.  J.  Eq.  424,  22  N. 
J.  Eq.  85;  Nichols  v.  Williams,  22  N.  J. 
Eq.  63;  Brown  v.  Broion,  33  N.  J.  Ea.  650. 

The  contract  must  be  upon  a  valuable 
consideration. 

Drake  v.  banning,  49  N.  J.  Eq.  452,  24 
Atl.  378;  Vreeland  v.  Vreeland,  53  N.  J.  Eq. 
387,  32  Atl.  3;  Riley  v.  Allen,  54  N.  J.  Eq. 
495,  33  Atl.  654 ;  Johnson  v.  Huhhell,  10  N. 
J.  Eq.  332,  66  Am.  Dec.  773 ;  Updike  v.  Ten 


famished  support  to  a  pauper  a  right  of  action 
accrued,  which  wouid  enable  them  to  arrest  the 
pauper  and  throw  him  into  prison ;  and  yet 
that  would  be  the  effect  of  the  doctrine  con- 
tended for  by  the  plaintiffs.  If  no  debt  existed 
at  the  time,  none  could  arise  afterwards  in  con- 
sequence of  a  change  of  circumstances  in  the 
pauper.  Whether  an  express  promise  to  pay 
would  have  a  sufficient  consideration  to  sup- 
port it  under  such  circumstances  is  a  different 
question.  Here  was  no  such  promise  and  no 
<lebt." 

So,  an  action  cannot  l>e  maintained  by  a  town 
against  a  pauper  to  recover  back  money  ex- 
pended for  his  relief  where  there  Is  no  special 
agreement  to  repay.  Bennington  v.  McGennes, 
1  D.  Chip.  (Vt.)  44.  In  this  case  the  court 
^ald :  *'The  provision  made,  by  law,  for  the 
relief  of  the  poor  is,  in  my  opinion,  a  charitable 
provision.  To  consider  it  in  any  other  light 
detracts  much  frgm  the  benevolence  of  the  law, 
nnd  casts  a  reflection  on  the  humanity  of  the 
richer  part  of  the  community.  Poverty  and 
-distress  give  a  man,  by  law,  a  claim  on  the  hu- 
manity of  society  for  relief :  but  what  relief.  If 
the  town  have  a  right  immediately  to  demand 
a  rppnyment,  and  to  Imprison  the  pauper  for 
life,  in  case  of  inability  to  pay?  This,  Instead 
of  a  relief,  would  be  adding  poignancy,  as  well 
4s  perpetuity,  to  distress.  If  this  be  so,  cer- 
tainly the  law  raises  no  promise." 

And  an  action  will  not  lie  In  favor  of  a  town 
against,  a  pauper  to  recover  money  expended  for 
his  support,  although  the  pauper  afterwards 
posnesses  property.  Charlestown  v.  Hubbard, 
'0  N.  U.  195.  In  this  case  the  court  nld: 
''Charitable  relief  afforded  to  an  individual,  al- 
though at  his  own  request,  gives  no  cause  of 
action  against  him,  even  if  he  be  afterwards  of 
«ufflcient  ability  to  repay.  It  Is  a  gift,  and  can- 
not be  reclaimed.  So,  in  the  eye  of  the  law,  of 
the  relief  afforded  to  a  pauper.  It  Is  a  char- 
ity and  a  gift  to  relieve  present  distress ;  and 
it  would  seem  quite  unreasonable  that  the  town 
-should  have  the  right  to  commence  a  suit 
against  their  pauper,  arrest  his  body,  and  throw 
him  into  Jail,  which  Is  the  necessary  result,  if 
furnishing  the  relief  creates  a  debt.*' 

So  It  was  held  that  a  county  cannot  recover 
from  an  administrator  for  supplies  and  aid 
furnished  to  the  decedent.  It  was  further  held 
that  Iowa  Code,  f  1.350,  providing  that  any 
oounty  having  expended  any  money  for  the  re- 
lief of  a  poor  person  may  recover  the  same  from 
any  of  his  kindiTd  mentioned  in  ff  1330  and 
1331  i»ould  not  authorize  a  recovery  against 
the  estate  of  a  pauper.  Bremer  County  v.  Cur- 
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tis,  64  Iowa,  72,  6  N.  W.  135.  In  this  case  the 
court  said:  "The  statute  in  terms  Imposes  on 
counties  the  duty  of  supporting  poor  persons, 
and  there  is  no  statute  providing  that  such  per- 
sons, so  supported,  shall  in  any  event  be  liable 
to  the  county.  It  is  not  claimed  there  was  an 
express  promise  to  pay  the  county.  Can  one  be 
implied?  It  was  held  at  an  early  day  in  this 
country  there  could  not.'* 

So,  the  estate  of  one  who  has  received  neces- 
sary support  from  the  town  of  his  lawful  set- 
tlement is  held  not  liable  to  an  action  by  the 
town  therefor  in  the  absence  of  fraud,  although 
he  may  have  possessed  property  at  the  time. 
Stow  V.  Sawyer,  8  Allen,  616.  In  this  case  the 
court  said:  "How  this  might  be  if  fraud  were 
practised  on  the  town,  we  express  no  opinion.*' 

In  Cheeter  v.  Underhill,  16  N.  H.  64,  it  was 
said:  "It  is  well  settled  that  charitable  relief 
afforded  to  an  individual,  although  at  his  own 
request,  creates  no  cause  of  action  against  him. 
If  he  be  afterwards  of  sufficient  ability  to  pay ; 
nnd  in  contemplation  of  law  relief  afforded  by 
a  town  to  a  pauper  Is  ordinarily  considered  as 
a  charity  and  a  gift,  and  will  not  create  a  debt 
against  the  pauper  himself  for  which  an  action 
can  be  successfully  brought.'* 

In  Montgomery  County  Poor  Directors  v. 
Nyce,  161  Pa.  82,  28  Atl.  999.  Affirming  13  Pa. 
Co.  Ct.  594;  Fairbanks  v.  Benjamin,  50  Vt. 
09 ;  Bloomfield  v.  French,  17  Vt.  79 ;  and  Ken- 
nebunkport  v.  Smith,  22  Me.  445, — It  was  said 
that  In  the  absence  of  statute  there  Is  no  liabil- 
ity on  the  part  of  a  pauper  to  pay  for  supplies 
or  support. 

II.  lAahility  under  statutes. 

A  pauper's  estate  is  liable  for  his  support 
under  the  statutes  of  Maine  and  Pennsylvania. 
This  was  the  rule  in  Massachusetts  under  an 
early  statute  that  was  repealed  In  1886.  The 
pauper's  estate  after  his  death  may  be  held  lia- 
ble for  his  support  while  living,  under  the  stat- 
utes of  Maine,  Massachusetts,  and  Pennsyl- 
vania In  Kentucky,  under  a  local  act,  the 
estate  acquired  by  a  pauper  Is  liable  for  sup- 
port and  aid  given  thereafter,  but  Is  not  liable 
for  previous  support. 

A  town  may  recover  of  a  pauper  expenses  in- 
curred by  it  for  his  support,  whether  legally 
settled  in  such  town  or  not,  under  Me. 
Rev.  Stat.  chap.  32,  %  50,  providing  that 
any  town  which  has  incurred  expense  for 
the  support  of  any  pauper,  whether  legally 
settled  in  such  town  or  not,  may  recover 
the  amount  of  the  same  agalnat  such  person. 
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Broecky  32  N.  J.  L.  105;  Schutt  v.  Methodiit 
Episcopal  Church  Missionary  8oo.  41  N.  J. 
£q.  115,  3  Atl.  308;  Damson  v.  Davison,  13 
N.  J.  Eq.  246;  Vanduyne  v.  Vreeland,  12  N. 
J.  Eq.  142;  Young  v.  Young,  45  N.  J.  Eq. 
27,  16  Atl.  921;  Pflugar  v.  Pultz,  43  N.  J. 
Eq.  440,  11  Atl.  123. 

The  services  rendered  prior  to  the  making 
of  the  will  were  wholly  gratuitous,  and  can- 
not stand  as  consideration  for  said  will. 

Lampleigh  v.  Braihwait,  Hohart,  105,  1 
Smith,  Lead.  Cas.  9th  ed.  *222. 

A  party  making  such  a  disposition  of 
property  is  entitled  to  independent  advice 
and  counsel  before  the  beneficiaries  are  en- 
titled to  hold  that  which  they  have  received. 

Poioell  V.  Powell  [1900]  1  Ch:  243;  Bar- 
ron V.  Willis  [1900]  2  Ch.  121. 

The  courts  of  equity  have  always  carefully 


considered  the  circiunstances  under  which 
fiduciaries  have  profited. 

Huguenin  v.  Barley,  14  Ves.  Jr.  273; 
Eva/ns  v.  Lletcellyn,  2  Bro.  Ch.  150;  Tate  v. 
Williamson,  L.  R,  2  Ch.  55. 

Messrs,  Biker  A  Biker  also  for  appel- 
lant. 

Mr.  'William  H.  Osborne  for  respond- 
ents. 

Dixon,  J.,  delivered  the  opinion  of  the 
court: 

The  complainants,  a  band  of  charitable 
young  women  styling  themselvee  the  "Ever 
Ready  Circle  of  King's  Daughters,"  began 
in  the  year  1892  to  assist  Mrs.  Minna- 
Stager,  an  old  German  woman,  living  in 
apparent  destitution,  and  continued  doing^ 
so  until  her  death,   in  January,    1900.    In 


his  executor,  or  administrator,  in  an  action  of 
assumpsit.     Cutler  v.  Maker,  41   Me.  594. 

And  a  cause  of  action  by  a  town  for  supplies 
furnished  to  a  pauper  arises  upon  the  occasion 
of  the  expenditure,  and  the  statute  of  limita- 
tions begins  to  run  at  that  time  under  Me.  Rev. 
Stat.  chap.  32,  %  50,  providing  that  any  town 
which  has  incurred  expense  for  the  support  of 
any  pauper,  whether  legally  settled  in  such 
town  or  not,  may  recover  the  amount  of  the 
same  against  such  person,  his  executors,  or  ad- 
miuisti-ators,  in  an  action  of  assumpsit,  and 
chap.  140,  f  1,  providing  that  an  action  of  as- 
sumpsit shall  be  commenced  within  six  years 
next  after  the  cause  of  action  shall  accrue. 
Kennebunkport  v.  Smith,  22  Me.  445.  In  this 
case  the  court  said:  "Prior  to  the  passage  of 
the  statute,  it  had  been  held  that,  at  common 
law,  no  such  action  would  lie  to  recover  for 
supplies  furnished  to  one  who  was  at  the  time 
actually  a  pauper.'* 

In  Brewer  v.  Bast  Machias,  27  Me.  489,  it 
was  said  that,  under  Me.  Rev.  Stat.  chap.  S2,  % 
29,  requiring  overseers  of  the  poor  to  provide 
immediate  relief  for  persons  having  legal  settle- 
ment in  other  towns,  when  they  shall  fall  into 
distress  and  stand  in  need  of  immediate  relief, 
''persons  may  be  found  in  that  condition,  who 
have  property ;  and  it  is  the  design  of  the  law 
that  relief  should  be  afforded  to  those  found  in 
that  condition ;  and  if  they  have  property,  the 
amount  expended  for  their  relief  may  be  recov- 
ered of  them  by  the  towns  in  which  they  may 
have  a  legal  settlement." 

In  Furbish  v.  Hall,  8  Me.  816,  it  was  held 
that  the  overseers  of  the  poor  did  not  have  the 
right  to  euter  into  an  award  in  l>ehalf  of  the 
pauper  without  his  consent,  nor  tx>  settle  a 
claim  for  relief  furnished  him.  The  court  nld 
that,  under  Me.  Stat.  1821,  chap.  122,  provid- 
ing for  an  actloa  of  assumpsit  for  support,  and 
S  20,  providing  that  the  overseers  of -the  poor 
may  take  possession  of  his  property  after  his 
death  to  repay  the  expenses  incurred,  **the  in- 
ference to  be  drawn  from  these  sections  seems 
to  be  that,  while  living,  the  pauper  has  the  con- 
trol of  his  property,  if  any  he  has :  that  he  and 
his  property  are  liable  to  the  town  for  such 
expenses  as  may  have  been  incurred  for  his  sup- 
port, which  may  be  collected  by  a  suit  at  law; 
that  upon  his  death,  and  not  till  then,  the 
overseers  have  a  right  to  'take  Into  their  pos- 
session the  personal  property  belonging  to  such 
pauper,  and  hold  it  subject  to  the  right  of  the 
administrator,  if  any  shall  be  appointed  within 
thirty  days.'" 

In  Orono  v.  Peavey.  66  Me.  60,  which  was  an 
action  under  a  statute  against  a  person  for  ex- 
penses Incurred  In  taking  care  of  him  while 
sick  with  smallpox,  the  court  said  that  it  is  un- 
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necessary  to  consider  the  question  of  the  liabil- 
ity of  the  defendant  under  Me.  Rev.  Stat.  chap. 
24,  S  34,  authorizing  an  action  of  assumpsit 
against  a  pauper,  as  this  action  was  not 
brought  under  that  statute. 

The  Massachusetts  act  of  1817,  chap.  186,  f 
5,  authorized  an  action  against  the  pauper  for 
support  furnished  to  him.  This  act  was  re- 
pealed in  1836.  The  act  of  1817  also  author- 
ized the  overseers  of  the  poor  to  take  possession 
of  his  property  after  his  death  in  order  to  re- 
inburse  them  for  expenses  Incurred.  This 
provision  was  continued  in  .the  general  stat- 
utes, and  is  the  only  remedy  for  obtaining  re- 
imbursement oat  of  the  pauper's  estate.  The- 
difference  between  the  Pennsylvania  statute 
which  is  held  sufScIent  to  impose  liability  on  th» 
pauper,  and  the  one  in  Massachusetts,  is  that 
the  Pennsylvania  statute  giVes  the  overseers  of 
the  poor  the  right  of  action  to  obtain  possession 
of  the  property  of  the  pauper  while  he  Is  livings 
and  the  Massachusetts  statute  gives  the  right 
after  death. 

Mass.  act  1817,  diap.  186,  passed  February 
24,  1817,  providing  that  the  inhabitants  of 
any  town  who  may  have  Incurred  expense  for 
the  support  of  any  pauper  may  recover  the 
same  against  such  person,  his  executors  or  ad* 
ministrators,  in  an  action  of  assumpsit  for 
money  paid,  laid  out,  and  expended  for  his 
use,  and  f  7,  providing  that  "the  act  shall  take 
effect  and  be  In  force  on  or  after  the  Ist  day 
of  June  then  next," — Is  not  retroactive.  A 
claim  of  a  town  must  be  limited  to  the  sunk 
expended  after  the  Ist  of  June,  when  the  stat- 
ute went  into  operation.  Medford  v.  Learned, 
16  Mass.  215.  It  was  claimed  In  this  case  that 
as  by  law  no  debt  or  promise  was  created  by 
the  performance  of  the  charitable  duty  imposed 
on  the  inhabitants  of  towns  and  districts  to- 
ward paupers  who  might  fail  into  distress  with* 
in  their  limits,  It  was  not  within  the  consti- 
tutional power  of  the  legislature  to  create  a. 
new  obligation  founded  upon  supplies  which 
had  been  enjoined  by  law  before  the  passing 
of  the  statute.  It  was  therefore  held  that  ths 
statute  could  not  have  a  retroactive  effect. 

In  Paris  v.  Hiram,  12  Mass.  262,  which  was. 
an  action  of  assumpsit  by  one  town  against  an- 
other for  the  support  of  a  pauper,  it  was  said : 
"It  has  become  necessary  to  consider  the  ques- 
tion, which  has  been  made  at  the  bar,  whether 
West  could  legally  be  considered  a  pauper;  it 
being  stated  that  he  was  ahle,  but  unwilling,  to 
provide  for  himself  by  labor.  Perhaps  this 
would  be  a  question  only  between  him  and  the 
place  of  his  proper  settlement.  In  an  action 
against  him  for  money  paid  to  his  use.  if  it 
should  turn  out  that  he  was  not  in  fact  a. 
pauper;  or  at  any  rate  the  town,  which  is  lis- 
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the  ydar  1897  something  (it  does  not  appear 
ivhat)  led  them  to  suspect  that  perhaps  she 
was  not  really  destitute,  and  they  asked  her 
to  make  a  will  in  their  favor.  She  having 
consented,  the  husband  of  one  of  them,  a 
lawyer,  prepared  a  will  bequeathing  all  her 
property  to  the  complainants,  and  in  June, 
18D7,  went  with  several  of  them  to  the  house 
of  Mrs.  Stacer,  then  about  seventy-five  years 
of  age,  and  an  interview  took  place,  which 
he  describes  as  follows:  "I  said  to  her, 
'Mrs.  Stager,  these  young  ladies  have  told 
zne  that  they  have  asked  you  to  make  a  will 
in  their  favor  in  consideration  of  all  that 
they  have  done  for  you,  and  all  that  they 
are"  doing  for  you,  and  all  that  they  expect 
to  do.'  1  said,  'I  want  to.  understand  from 
you  whether  that  is  your  understanding.' 
I  repeated  that  twice  very  clearly.  She 
stated,  That  is  true.'    She  said,  *We  have 


talked  about  this  among  ourselves  several 
times,  and  I  am  more  than  willing  to  do  this 
thing  for  these  girls.'  She  said,  'AH  the 
happiness  I  have  had  for  the  last  few  years 
they  have  furnished  me,  and  I  am  very  glad 
to  do  this  thing  for  them.'  I  then  produced 
the  will,  and  read  it  to  her  carefully  twice. 
She  took  it  herself,  and  read  it.  It  was  then 
executed  in  the  usual  way.  I  kept  the  cus- 
tody of  the  will,  and  gave  her  a  copy."  Not 
very  long  afterwards  the  will  itself  was,  at 
her  request,  given  to  her,  and  she  tore  it 
up.  Then,  in  December,  1807,  she  executed 
another  will,  revoking  all  former  wills,  and 
bequeathing  her  property  to  her  relatives  in 
Germany,  and  appointing  Augustus  F.  Egg- 
ers  her  executor.  This  will  has  been  ad- 
mitted to  probate.  The  revocation  of  the 
first  will  was  not  made  known  to  the  com- 
plainants, and  they    continued    until    her 


ble  for  his  support  as  a  pauper,  may  avail  itself 
of  his  labor  in  the  manner  pointed  out  bj  stat- 
ute.    atSLt.  1793,  chap.  59.  %  6." 

Ici  £a8t  Sudbury  v.  Belknap,  1  Pick.  612, 
where  the  plaintiffs  had  obtained  Judgment 
Against  a  pauper  for  the  amount  of  supplies 
which  they  were  obliged  by  law.  to  furnish  him, 
he  having  fallen  into  distress  and  having  a  set- 
tlement iD  the  town,  of  East  Sudbury,  it  was 
held  that  the  plalntifrs  could  maintain  an  ac- 
tion against  the  town  of  Framingham  for  re- 
imbursement out  of  a  trust  fund  bequeathed  by 
one  S.  to  that  town  in  trust  for  the  support  of 
any  of  his  children,  grandchildren,  or  great 
grandchildren  if  any  of  them  shall  stand  in 
need  of  support ;  or  otherwise  the  trustees  were 
authorized  to  expend  the  same  for  the  support 
of  the  poor  of  the  town.  In  this  case  the 
IMinper  was  a  great  grandchild  of  the  testator. 
The  relief  was  granted  in  this  case,  because 
judgment  had  been  obtained  against  the  pauper 
under  Mass.  Stat.  1817,  chap.  186,  authorizing 
an  action  against  a  pauper  for  supplies  that 
have  been  furnished  to  him. 

After  the  repeal  of  this  statute  a  similar  ac- 
tion was  brought  to  subject  this  fund  to  the 
payment  of  supplies  furnished  to  a  great  grand- 
child;  but,  as  no  judgment  could  be  obtained 
against  the  pauper  owing  to  the  repeal  of  the 
statute,  relief  was  denied.  Marlborough  v. 
Framingham,  18  Met.  328. 

In  the  case  last-named  the  case  of  East  Sud- 
bury V.  Belknap,  1  Pick.  612,  was  distinguished, 
on  the  ground  that  in  the  Belknap  Case  the 
plaintiff  had  obtained  judgment  against  the 
pauper  for  the  amount  of  supplies  that  had  been 
furnished  him,  under  Mass.  Stat  1817,  chap. 
186,  f  5,  authorizing  such  action,  and,  this  judg- 
ment being  upsatisfied.  It  was  held  that  upon 
principles  and  practice  prevailing  in  courts  of 
chancery  it  was  competent  for  a  creditor  hav- 
ing an  unsatisfied  judgment,  and  thereby  ki- 
terested  in  any  fund  of  his  debtor  which  was 
placed  In  trust,  to  file  a  creditors'  bill,  and  thus 
enforce  his  claim  against  such  trust  fund. 
But  in  the  Marlborough  Case  no  such  judgment 
had  been  obtained,  and  no  proper  case  was  pre- 
sented for  the  application  of  the  principle  upon 
which  the  bill  was  sustained  in  the  case  of  East 
Sudbury  v.  Belknap. 

Where  overseers  of  the  poor,  upon  the  decease 
of  a  pauper,  took  possession  of  his  effects,  and 
administration  was  not  taken  out  within  thirty 
days  from  his  decease,  it  was  held  that  they 
could  sell  so  much  of  the  property  as  should  be 
necessary  to  repay  the  expenses  incurred  for 
auch  pauper,  notwithstanding  an  administrator 
was  appointed  before  the  sale  took  place,  under 
Mass.  S^tat  1817,  chap.  186,  |  6,  which  provides 
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**that  upon  the  death  of  any  pauper,  who,  at 
the  time  of  his  decease,  shall  be  actually  charge- 
able to  any  town  or  district  within  this  com- 
monwealth, the  overseers  of  the  poor  of  such 
town  or  district  may  take  into  their  possession 
all  the  personal  property  belonging  t^  such 
pauper.  And  if  no  administration  shall  be 
taken  upon  the  estate  of  such  pauper  within 
thirty  days  after  his  decease,  said  overseers 
may  sell  so  much  of  such  property  as  may  bs 
necessary  to  repay  the  expenses  incurred  for 
such  pauper."     Haynes  v.  Wells,  6  Pick.  462. 

In  Groveland  v.  Medford,  1  Allen,  23,  it  was 
said :  "I*ersons  who  have  property  may.  and 
sometimes  do,  fall  into  distress  and  need  im- 
mediate relief;  and  the  overseers  of  the  poor, 
in  the  town  where  this  happens,  are  required 
to  provide  for  their  Immediate  relief,  and  may 
obtain  reimbursement  from  the  town  where  they 
have  their  lawful  settlement.  A  person  so  re- 
lieved, whether  he  had  or  had  not  property, 
never  was  liable  to  an  action  by  the  town  to  re- 
cover compensation  for  such  relief,  except 
whilst  the  Statute  of  1817,  chap.  186,  f  6,  was 
in  force,  which  was  repealed  when  the  Revised 
Statutes  took  effect.  Deer-Isle  v.  Eaton,  12 
Mass.  328 ;  Medford  v.  Learned,  16  Mass.  216. 
And  the  only  claim  a  town  now  has  upon  the 
property  of  a  person  supported  as  a  pauper  Is 
to  take  It  after  his  death,  i^  he  was  at  the 
time  of  his  death  actually  chargeable  to  the 
town.  Stat.  1837,  chap.  54,  and  1868,  chap. 
26,  re-enacted  by  Gen.  Stat.  chap.  70,  %  21." 

In  Pennsylvania,  the  act  of  1886  (P.  L.  542, 
f  33)  provides  that  the  directors  of  the  poor  of 
any  county,  and  overseers  of  the  poor  of  any 
district,  as  the  case  may  be,  in  which  any  per- 
son shall  have  become  chargeable,  may  sue  for 
and  recover  any  real  or  personal  estate  belong- 
ing to  a  pauper,  and  sell  the  personalty  and 
rent  the  real  estate  and  apply  the  proceeds  to 
the  payment  of  necessary  expenses  incurred  in 
the  care  of  the  pauper.  The  effect  of  this  stat- 
ute is  to  impose  a  liability  on  the  pauper  for 
support  and  aid. 

So,  an  estate  acquired  by  a  pauper  after 
he  has  become  a  charge  on  the  public  is  lia- 
ble for  his  previous  maintenance  under 
Pa.  act  June  13,  1836  (P.  L.  548).  Mont- 
gomery County  Poor  Directors  v.  Nyce,  161  Pa. 
82,  28  Atl.  999,  Affirming  13  Pa.  Co.  Ct.  594. 
The  court  said:  "The  evident  purpose  of  this 
act  was  to  give  a  right  which  did  not  before  ex- 
ist, and  a  fair  construction  of  it  In  view  of  the 
old  law  and  the  remedy  would  seem  to  sustain 
the  Judgment.  It  works  a  change  in  the  rela- 
tion of  the  pauper  to  the  community,  and  im- 
poses an  obligation  to  pay  for  the  maintenance 
received."     It  was  further  said  that  it  may  b€ 


574 


Nbw  Jbrsbt  Coubt  of  Ebuoiis  and  Afpbals. 


JUIIB» 


death  rendering  to  Mrs.  Stager  the  same 
charitable  assistance  as  before,  she  still 
holding  out  the  appearance  of  utter  desti- 
tution. During  tne  eight  years  of  their 
ministration  they  estimate  that  they  spent 
for  her  about  $600,  gathered  partly  by  their 
own  contributions,  partly  by  those  of  their 
acquaintances,  and  partly  through  entertain- 
ments managed  by  them.  At  Mrs.  Stager's 
death  it  was  found  that  in  the  year  1892 
she  had  in  a  savings  bank  about  $2,500,  to 
which  she  added  in  September,  1892,  a  de- 
posit of  $236,  and  in  February,  1895,  one  of 
$150,  and  she  had  drawn  from  the  account 
only  three  items  of  semiannual  interest  ac- 
cruing in  1897,  1898,  and  1899,  amounting 
to  $161.60;  so  that  the  balance  at  her  death 
was  about  $3,800,  and,  when  all  charges  are 
paid,  her  estate  will  exceed  $3,000.  On  the 
state  of  facts  the  complainants  filed  their 


bill  in  equity  against  the  executor  anil 
legatees  under  the  last  will,  praying  that 
"the  promise  and  agreement  and  will  of  said 
Minna  Stager  in  favor  of  said  orators  be  de- 
creed to  be  a  contract,  and  irrevocable;  and 
that  the  same  be  enforced,  and  the  rights  of 
your  orators  thereunder,  or  in  any  manner,, 
in  the  estate  of  said  Minna  Stager,  be  en- 
forced against  said  defendants  and  said  es- 
tate; and  that  said  defendants,  and  each  of 
them,  do  forthwith  account  to  your  orators 
for  all  property  and  estate  belonging  ta 
said  Minna  Stager  coming  into  the  hand» 
of  any  and  all  of  them;  and  that  it  may  be 
clearly  ascertained  what  amount,  by  reason 
of  the  foregoing,  is  due  your  orators,  and 
that  your  orators  may  be  paid  such  sum  or 
sums  so  due  them."  Tlie  answers  of  the 
defendants  deny,  in  substance,  that  the 
transactions  between  their  testator  and  the 


conceded  that  an  action  for  board  and  main- 
tenance could  not  be  maintained  ai^&inst  a 
IMiaper  on  an  implied  promise,  or  unless  an  ob- 
ligation was  created  by  statute. 

This  case  in  effect  overrules  Lathrop  Twp. 
Overseers  v.  Stevens,  7  Pa,  Co.  Ct.  145,  which 
held  that  a  pauper  who  ceased  to  be  a  charge 
upon  the  district,  and  became  self-supporting, 
and  had  property  derived  from  her  labor  or 
other  sources,  was  not  a  debtor  of  the  district 
for  previous  maintenance,  and  was  not  liable  to 
a  suit  for  the  same.  This  court  said :  "It  is 
not  the  policy  of  our  poor  laws  to  create  the 
relation  of  debtor  and  creditor  betwe^i  the 
pauper  and  [the]  district."  This  case  was 
criticised  in  Poor  Directors  v.  Hartman,  8  Lane. 
L.  Rev.  1,  saying  that  it  followed  Massachusetts 
cases  that  were  decided  after  the  repeal  of  the 
act  of  1817,  authorizing  an  action  of  assump- 
sit, and  at  a  time  when  no  statute  authorized 
such  an  action ;  "and  this  decision  does  not 
appear  to  be  In  accord  with  the  decisions  of 
the  supreme  court  of  Pennsylvania.  I^wer 
Augusta  Twp.  V.  Northumberland  County,  37 
Pa.  148 ;  Jester  v.  Jefferson  Twp.  Poor  Over- 
seers, 11  Pa.  540.'* 

The  overseers  of  the  poor  who  supported  a 
pauper  were  held,  entitled  to  be  substituted  as 
plaintiffs  in  an  action  of  ejectment  brought  by 
a  pauper  who  t^as  a  charge  on  the  town  and 
who  died  pen<!Ung  the  action,  under  Dunlop, 
254,  Pa.  act  April  18,  1807,  providing  that  no 
writ  of  ejectment  shall  abate  by  reason  of  the 
death  of  a  party  to  the  action,  but  the  person 
next  in  Interest  may  be  substituted.  Jester  v. 
Jefferson  Twp.  Poor  Overseers,  11  Pa.  540.  It 
was  held  that  their  interest  under  the  act  of 
1886,  supra,  entitled  them  to  be  substituted. 

And  the  overseers  of  the  poor  supporting 
a  pauper  are  entitled  to  be  paid  out  of  the 
proceeds  of  a  policy  on  his  life.  The  heirs 
of  a  pauper  made  a  contract  wfth  attor- 
neys to  collect  insurance  money  on  his  life 
on  a  contingent  fee  for  one  half  of  the 
amount  collected  as  payment  for  the  attoincy's 
services.  Subsequently  an  administrator  was 
appointed  and  the  overseers  of  the  poor  at- 
tacked the  settlement  of  the  administrator  and 
endeavored  to  charge  him  with  the  whole 
amount  of  the  Insurance.  It  was  held  that  he 
was  bound  by  the  contract  made  by  the  heirs, 
and  that  in  this  case  the  compensation  was  rea- 
sonable ;  but  the  overseers  were  allowed  the  bal- 
ance of  the  estate,  as  their  claim  exceeded  the 
whole  amount  of  the  estate.  This  was  under 
Pa.  act  June  18,  1836  (P.  L.  648).  making  It 
lawful  for  the  overseers  to  sue  for  and  recover 
any  real  or  personal  estate  belonging  to  such 
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poor,  and  to  apply  the  proceeds  thereof,  or  so 
much  as  may  be  necessary,  to  pay  the  expenses 
incurred  in  the  support  and  funeral  of  such 
pauper.  Mumma's  Appeal,  127  Pa.  474,  18 
Atl.    6. 

But  the  overseers  of  the  poor  cannot  subject 
an  estate  of  a  remainderman  to  pay  for  the 
support  of  a  pauper  life  tenant.  Worthing- 
ton's  Estate,  27  W.  N.  C.  256.  In  this  case  the 
court  said :  "If  he  had  a  separate  estate,  then 
the  remedy  of  the  overseers  Is  provided  l)y  the 
act  of  June  13,  1836  (Purdon's  Digest  1360,  pi. 
60),  whereby  they  are  authorized  to  sue  for 
and  recover  the  same,  whether  real  or  personal, 
sell  the  personal  property,  collect  the  rents  of 
real  estate,  and  apply  the  proceeds,  or  so  much 
thereof  as  may  be  necessary,  for  the  support  of 
such  poor  person,  and  his  funeral ;  any  balance 
remaining  to  be  paid  to  his  personal  represen- 
tatives, upon  security  being  given  to  Indemnify 
the  overseers  against  the  claims  of  all  other 
persons." 

And  it  was  held  that  the  overseers  of  the 
poor  cannot  maintain  an  action  for  the  $300 
exemption  given  to  debtors  on  execution  sales 
where  the  debtor,  who  was  supported  as  a  pau- 
per, previously  had  asserted,  and  then  relin- 
quished, his  claim.  Pa.  act  June  13th,  1836,  f 
S3  (Purdon's  Dig.  1160,  P.  L.  39),  authorizing 
the  overseers  of  the  poor  to  take  possession  of 
the  pauper's  property,  did  not  vest  In  them  the 
right  to  his  exemption  claim.  White  Deer  Twp. 
Poor  Overseers'  Appeal,  96  Pa.  191.  In  this  case 
the  court  said :  "Before  any  order  or  decree 
giving  him  the  money  was  made,  and  before  his 
claim  was  considered  and  determined,  he  with- 
drew It.  He  was  as  competent  to  withdraw 
the  claim  as  he  was  to  make  it.  The  with- 
drawal was  no  fraud  on  any  of  his  creditors. 
It  was  not  in  conflict  with  any  principle  of 
equity,  nor  with  the  policy  of  the  law.  No 
fact  is  shown  tending  to  put  the  appellants  on 
higher  ground  than  that  occupied  by  the  Judg- 
ment lien  creditors." 

In  Vermont  the  statute  in  relation  to  "tran- 
sient** distressed  persons  implies  that  such  per- 
sons may  be  liable  for  aid  if  "of  safScient  abil- 
ity." 

The  directors  of  a  poor  house  are  not  en- 
titled to  recover  aoi  estate  subsequently  acquired 
by  a  pauper  Inmate,  and  apply  It  to  the  dis- 
charge of  a  claim  for  board  furnished  previous 
to  the  acquisition  of  such  estate,  under  Ky.  act 
February  4,  1874,  %  21.  providing  that  when 
persons  are  admitted  Into  the  Infirmary  of 
Mason  county,  Kentucky,  as  paupers,  and  such 
persons  are  possessed  of,  or  the  owners  of,  real 
or  personal  property,  the  directors  may,  as  soon 
.after  such  persons  are  admitted  to  said  infirm- 
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complainants  amounted  to  a  contraot,  or 
were  such  aa  to  entitle  the  latter  to  any  re- 
lief at  law  or  in  equity. 

Doubtless,  a  person  may  enter  into  a  legal 
obligation  to  make  a  certain  disposition  of 
his  property  by  will.  Johnson  v.  Hubbelly 
ID  N.  J.  £q.  332,  66  Am.  Dec.  773.  Such 
an  obligation  does  not  seem  to  differ  in  es- 
sence from  one  concerning  the  disposition  of 
property  by  other  means.  But  a  will  is/ in 
its  very  nature,  ambulatory,  subject  to  revo- 
cation during  the  life  of  him  who  signs  it. 
1  Jarman,  Wills,  chap.  2;  Reid  v.  Shergold, 
10  Ves.  Jr.  370,  379.  Irrevocability  would 
destroy  its  essence  as  a  will.  Hohson  v. 
Blackburn,  2  Addams,  Eccl.  Rep.  278.  Said 
Lord  Penzance  in  Goods  of  Robinson,  L.  R. 
1  Prob.  ft  Div.  384:  When  a  question  is 
raised  as  to  the  testamentary  character  of 
a  papei^  an  invariable  test  is  whether  the 


paper  is  revocable.  This  inherent  quality 
is  declared  by  our  statute  of  wills,  and  can- 
not be  impaired  by  private  contract.  Pacta 
private  jure  publico  derogare  non  possunt  is 
one  of  the  maxims  of  the  law,  as  an  instance 
of  which  Brown  cites  the  revocability  of 
wills.  Legal  Maxims,  309,  note  ''a/' 
Vynior^s  Case,  8  Cdce,  82a.  If  one  should^ 
under  contract,  execute  a  will,  and  covenant 
not  to  change  it,  and  afterwards  should  re- 
voke it,  substituting  another,  the  latter  only 
could  be  admitted  to  probate  as  a  will ;  the 
other  party  would  obtain  redress  only  by 
securing,  at  law  or  in  equity,  such  remedy 
for  breach  of  the  covenant  as  the  rules  of 
those  jurisdictions  provide.  From  this 
mutability  of  wills  it  follows  that,  if  the 
whole  scope  of  any  arrangement  is  fulfilled 
by  the  mere  making  of  a  will,  then  nothing 
legally  binding  upon  him  who  signs  the  in- 


ary  as  they  think  proper,  take  possession  of 
■neb  property  and  dispose  of  the  same,  and  the 
net  proceeds  arising  therefrom  shall  be  applied 
to  the  maintenance  of  such  person  as  a  pauper. 
Mason  County  Infirmary  v.  Smith,  23  Ky.  L. 
Uep.  860,  G4  S.  W.  466.  In  this  case  the  pauper 
was  supported  for  five  years,  until  January, 
1898,  when  she  obtained  $670  as  back  pension 
money.  The  court  said  that  If  the  pauper  con- 
tinned  to  be  an  inmate  of  the  poorhouse  after 
tlie  reception  of  her  pension  the  plaintiffs 
would  be  entitled  to  have  her  pension  applied 
to  her  support 

,  Vt.  Gen.  Stat  1862,  chap.  20,  i  13, 
provides  that  if  a  transient  person  shall  be 
taken  sick,  the  person  at  whose  house  such 
transient  person  shall  be  confined  shall  sustain 
the  expense  until  be  shall  represent  the  situa- 
tion to  the  overseer  of  the  poor,  and  if  the 
overseer  neglect  to  provide  support,  the  person 
supporting  may  recover  in  an  action  at  law 
against  said  tovm.  "If  such  person  be  not  of 
■ofilcient  ability  to  defray  the  expenses  of  his 
support*  with  the  other  contingent  charges, 
such  town  may  recover  the  same  by  an  action 
for  money  laid  out  and  expended  fnMU  the  town 
m  which  such  person  Is  legally  settled.*'  A 
married  woman  had  a  note  of  value  at  the  time 
she  was  taken  sick  in  a  town  where  she  did  not 
reside,  and  the  overseers  of  the  poor  brought  an 
action  against  the  town  of  her  legal  residence. 
It  was  held  that  the  note  could  not  have  been 
reached  by  the  town  where  support  was  fur- 
nished because  the  owner  of  It,  being  a  married 
woman,  could  not  have  been  sued.  "The  note 
was  treated  as  her  separate  property  and  sub- 
ject to  her  disposal.  So  it  would  not  consti- 
tute the  'sufllcient.  ability*  of  the  statute  to 
leave  Danville  to  that  as  the  resource  for  get- 
ting back  what  it  had  paid  on  her  account." 
Danville  v.  Sheffield,  60  Vt.  243. 

III.  AppropriatUig  proceeds  of  labor. 

Under  Vt.  Rev.  Laws,  %  2830,  Vt.  Stat.  1804, 
f  3187,  authorizing  the  overseer  of  the  poor  to 
bind  out  to  labor,  or. to  employ  in  the  poor- 
house,  any  person  who  is  poor  and  In  need  of 
relief,  and  providing  that  such  overseer  may 
take  and  appropriate  his  wages  to  the  mainte- 
nance of  such  person  or  his  family,  it  was  held 
that  where  a  person  was  hired  out  for  a  year, 
and  the  employer  settled  with  the  overseer, 
such  settlement  bound  the  pauper.  Referring 
to  these  contracta  the  court  said:  "Any  ad- 
vantage that  might  accrue  from  them  was  for 
the  benefit  of  the  town,  and  any  liability  im- 
posed would  have  to  be  borne  by  the  town.'* 
Billings  v.  Kneen,  57  Vt.  428. 
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See  Abbot  v.  Fremont,  34  N.  H.  482,  to  the 
same  effect  (insane  pauper). 

IV.  Whetc  the  pauper  co-operates  in  the  appM- 
cation  of  his  property  to  his  support. 

Property  was  sold  under  execution  and  bid  in 
by  the  creditor,  aiud  subsequently  the  debtor 
was  taken  as  a  pauper  chargeable  to  the  town, 
and  the  town,  with  the  consent  of  the  pauper, 
took  the  property  in  question  as  partial  indem- 
nity for  his  support.  The  town  then  sought  to 
impeach  the  Judgment  on  the  ground  that  at 
the  time  of  its  rendition  the  debtor  was  likely 
to  become  chargeable  to  said  town  as  a  pauper. 
It  was  held  that  the  pauper  was  at  the  time  of 
the  Judgment  nnder  no  right,  debt,  or  duty  to 
the  town  within  the  meaning  of  Vt.  Gen.  Stat. 
chap.  113,  i  32,  providing  for  setting  aside 
fraudulent  conveyances  and  Judgments  made  to 
avoid  a  debt,  right,  or  duty  of  another  person. 
Fairbanks  v.  Benjamin,  50  Vt.  09.  In  this  case 
the  court  said :  "While  towns  are  under  a 
statutory  obligation  to  support  their  poor,  there 
is  no  legal  liability  upon  the  part  of  the  party 
supported  to  reimburse  the  town  for  the  sup- 
port furnished." 

A  town  has  the  right,  by  permission  of  the 
pauper,  to  take  his  property  as  a  compensation 
for  past,  or  as  an  indemnity  for  future,  ex- 
penses.    Brlggs  V.  Whipple,  6  Vt.  05. 

So,  in  an  action  to  test  the  validity  of  an  as- 
signment by  a  pauper  of  his  interest  In  a  vested 
remainder  to  a  town  for  past  and  future  sup- 
port, the  court  said :  "The  deed  shows  that 
its  object  was  to  repay  expenses  incurred  by 
the  town  for  the  support  of  the  grantor  as  a 
pauper,  and,  if  anything  was  left  after  paying 
for  past  charges,  to  pay  for  his  support  In  the 
future.  We  assume  that  the  grantor  was  not 
bound  to  pay  for  either,  and  that  the  select- 
men could  not  bind  the  town  to  support  blm 
in  the  future.  Still,  it  was  lawful  for  him  to 
repay  the  town,  if  so  disposed,  and  the  deed  was 
valid  so  far  as  it  looked  to  that. end."  O'Don- 
nell  V.  Smith,  142  Masa  505,  8  N.  E.  350. 

In  Ripple  V.  Ripple,  1  Rawle,  386,  it  was  held 
that  the  overseers  of  the  poor  and  paupers  unit- 
ing in  an  action  of  ejectment  could  recover  land 
where  the  land  was  charged  under  a  will  with 
the  maintenance  of  idiot  pauper  children  of  the 
testator.  The  Jury  found  a  verdict  for  the 
plaintiffs  "to  be  released  on  the  payment  of 
1641.09,  already  expended  In  the  support  of 
Catharine  and  Elizabeth  Ripple  and  on  the  main- 
tenance and  support  of  the  said  Catharine  and 
Elizabeth  by  the  defendants."  In  this  case  the 
court  said :  "All  parties  are,  in  fact,  inter- 
ested,— the  overseers,  In  the  application  of  the 
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strument  is  contemplated,  the  obligatory 
force  of  a  contract  is  not  intended,  and  he 
remains  at  liberty  to  change  his  mind.  The 
claim  that  a  legal  obligation  is  assumed 
must  be  support^  by  something  beyond  the 
•consent  to  make  a  will. 

In  the  arrangement  now  before  us,  the 
words  go  no  further  than  the  making  of  the 
will,  and  we  must  consider  whether  the  sub- 
stance fairly  imports  anything  more.  The 
language  in  which  the  lawyer  opened  the 
matter  to  Mrs.  Stager  seems  like  a  legal 
formula  prepared  to  introduce  a  contract, 
but,  when  applied  to  the  facts,  its  complex- 
ion  changes.  "In  consideration  of  all  that 
these  yOung  ladies  have  done  for  you,  and 
All  that  they  are  doing  for  you,  and  all  that 
they  expect  to  do,'*  is  the  professional 
phraseology.  But  what  the  complainants 
had  done  and  were  doing  for  Mrs.  Stager 
was  purely  charitable,  without  desire  for 
pecuniary  compensation,  or  thought  of  legal 
obligation,  and  what  they  expected  to  do 
was  not  declared  to  be  of  different  character. 
The  substantial  import  was:  "You  see  how 
kindly  disposed  these  young  ladies  have  been 
and  expect  to  be  towards  you.  Will  you  not 
show  a  like  disposition  towards  them?  They 
have  incurred  no  legal  obligation,  and  they 
express  no  purpose  to  incur  any  legal  obli- 
gation for  the  future,  and  they  ask  of  you, 
not  that  you  incur  a  legal  obligation  for 
them,  but  merely  that  you  execute  an  in- 
strument^ which,  if  it  remain  unchanged  at 
your  death,  will  give  them  all  your  prop- 
erty, but  which,  in  its  very  nature,  is 
chanf^eable  at  your  pleasure,  as  long  as  you 
live."  This  is  the  request  to  which  Mrs. 
Stager  with  apparent  gratitude  and  glad- 
ness assented.  If  the  design  had  been  to 
present  to  the  mind  of  Mrs.  Stager  a  pro- 
posal that  at  all  events  her  property  should 
come  to  the  complainants  at  her  death, 
would  not  the  lawyer  have  produced  a  writ- 
ing not  in  its  nature  alterable  as  she  should 
choose;  and,  if  Mrs.  Stager  had  so  under- 
stood the  proposition,  knowing  that  the 
mere  interest  upon  her  funds  in  bank  ex- 
ceeded   the   contributions   of   charity,    and. 


cunning  as  she  evidently  was,  would  she  not 
have  refused,  or  at  least  withheld,  consent  T 

1  think  that  under  the  circumstances  the 
consent  to  make  this  will  should  not  be 
deemed  a  contract.  At  the  best  it  is  not  cer- 
tain that  the  parties  meant  what  they  did 
to  amount  to  a  legal  obligation ;  and,  as  was 
held  by  Lord  Loughborough  in  Walpole  ▼. 
Orford,  3  Ves.  Jr.  402,  419,  which  also  was 
a  case  to  enforce  an  alleged  agreement  to 
make  a  will,  such  uncertainty  is  sufficient 
to  stay  the  hand  of  a  court  of  equity. 

But  there  is  another  basis  on  which  the 
bill  may  rest.  The  testimony  fully  supports 
the  allegation  of  the  complainants  that 
their  contributions  to  Mrs.  Stager  were  in- 
duced by  her  fraudulent  representaticms  as 
to  .her  means  of  living,  and  the  prayer  of 
the  bill  is  sufficient  to  entitle  the  complain- 
ants to  relief  on  that  ground  if  a  court  of 
equity  is  competent  to  afford  relief.  The 
bfll  prays  {inter  alia)  "that  the  rights  of 
your  orators  ...  in  any  manner  in  the 
estate  of  said  Minna  Stager  be  enforced 
against  said  defendants  and  said  estate, 
.  .  .  and  that  it  may  be  clearly  ascer- 
tained what  amount,  by  reason  of  all  the 
foregoing,  is  due  your  orators,  and  that 
your  orators  may  be  paid  such  sum  or  sums 
so  due  them."  That  the  jurisdiction  of  the 
English  court  of  chancery  extended  to  such 
cases  is  clear.  In  Colt  v.  Woollastont  2  P. 
Wms.  154  (a.  d.  1723),  the  complainants 
had  been  induced  by  fraudulent  representa- 
tions to  pay  the  defendants  £240  for  shares 
in  a  patented  scheme  to  extract  oil  from 
radishes,  and  brought  their  bill  to  be  re- 
paid, and  a  decree  was  made  that  the  de- 
fendants repay  the  sum,  with  interest;  the 
master  of  the  rolls  saying:  "It  is  no  ob- 
jection that  the  parties  have  their  remedy 
at  law,  and  may  bring  an  action  for  moneys 
had  ajid  received  for  the  plaintiffs'  own  use ; 
for  in  cases  of  fraud  the  court  of  equity  has 
a  concurrent  jurisdiction  with  the  common 
law,  matter  of  fraud  being  the  great  subject 
of  relief  here."    In  Chesterfield  v.  Janssen, 

2  Ves.  Sr.  125,  155,  Lord  Hardwidce  said 
that  a  court  of  equity  has  undoubted  juris- 


property  In  ease  of  the  township,  and  the  pau- 
pers, to  be  let  Into  the  enjoyment  of  their 
father's  bounty."  This  was  prior  to  Pa.  act 
1836,  allowing  the  overseers  of  the  poor  to  ob- 
tain possession  of  the  pauper's  property  to  pay 
for  bis  support. 

V.  Bummartf. 

It  seems  that  where  an  alleged  pauper  obtains 
charity  by  reason  of  misrepresentation  or  fraud 
he  is  liable  in  an  action  of  assumpsit  for  the 
same.  In  the  absence  of  fraud  or  statutory  pro- 
vision, the  property  of  a  pauper  cannot  be  held 
iiable  for  support  or  aid  furnished  to  him. 
In  some  states  the  statute  authorizes  the  over- 
seers of  the  poor  to  take  possession  of  any  prop- 
erty belonging  to  the  pauper  and  appiy  the  same 
to  the  payment  of  expenses  incurred.  This 
statute  is  heid  to  impose  liability ;  other  stat- 
utes authorize  the  overseers  of  the  poor  to 
take  possession  of  the  pauper's  property  after 
death.  These  statutes  are  heid  not  to  impose 
liability  during  life  to  pay  for  support.  The 
property  of  a  pauper  may,  by  his  consent,  be 
55  L.  R.  A, 


applied  to  the  payment  of  expenses  for   his 
support. 

This  note  Is  not  Intended  to  Include  the  lia- 
bility of  insane  persons  or  their  estates  for  their 
support  by  the  public.  But  attention  is  called 
to  the  following  cases  holding  that  their  es- 
tate Is  not  liable  for  their  support :  Montgom- 
ery County  V.  Gupton,  139  Mo.  303,  89  S.  W. 
447,  40  S.  W.  1094 ;  Oneida  County  v.  Bartholo- 
mew, 82  Uun,  80,  31  N.  Y.  Supp.  106,  Affirmed 
in  151  N.  Y.  655,  46  N.  B.  1150  (dictum);  Ab- 
bot V.  Fremont,  84  N.  H.  432. 

But  a  pauper  lunatic  fund  In  the  hands  of  a 
guardian  was  held  liable  in  McNairy  County  ▼. 
McCoin,  101  Tenn.  74,  41  L.  B.  A.  862,  45  8. 
W.  1070. 

And  his  estate  was  held  liable  for  support  In 
a  state  hospital  under  a  state  statute.  Oneida 
County  V.  Bartholomew,  82  Hun,  80,  31  N.  Y. 
Supp.  106,  Affirmed  in  151  N.  Y.  655,  46  N.  E. 
1150. 

It  has  been  Intended  here  to  consider  only  the 
liability  for  aid  or  support  given  to  persons  on 
the  sole  ground  of  their  poverty. 

LT. 
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diction  to  relieve  against  every  species  of 
fraud.  In  Evans  v.  Bictenell,  «  Ves,  Jr.  174, 
which  was  a  bill  to  recover  from  the  defend- 
ant money  paid  by  the  plaintiff  to  a  third 
person,  in  reliance  on  false  representations 
which  the  defendant  had  wrongfully  en- 
Jibled  the  third  person  to  malce,  Lord  Eldon 
aaid:  "if  there  is  a  jurisdiction  at  law  in 
such  cases,  there  is  also  a  jurisdiction  in 
«quity."  And,  speaking  of  PctalSy  v.  Free- 
man, 3  T.  R.  51,  the  leading  case  at  law, 
where  in  1780  the  King's  bench  had  main- 
tained an  action  on  the  case  for  fraudulent 
representations  regarding  the  credit  of  a 
third  person,  the  Lord  Chancellor  said:  "It 
has  occurred  to  me  that  that  case,  upon  the 
principles  of  many  decisions  in  this  court, 
might  have  been  maintained  here;  for  it  is 
a.  very  old  head  of  equity  that,  if  a  repre- 
sentation is  made  to  another  person,  going 
to  deal  in  a  matter  of  interest  upon  the 
faith  of  that  representation,  the  former 
shall  make  that  representation  good,  if  he 
knows  it  to  be  false."    In  Slim  v.  Croucher, 

1  De  G.  F.  &  J.  518,  where  the  complainant 
had  suffered  loss  throueh  a  misrepresenta- 
tion made  by  the  defendant,  Lord  Campbell, 
sitting  in  the  court  of  appeal  in  chancery, 
said:  "The  defense  set  up  in  this  suit  is 
that  there  was  a  remedy  at  law,  and  that 
that  is  the  only  remedy  competent  to  the 

f plaintiff.  Now,  that  there  was  a  remedy  at 
aw,  I  think,  is  quite. clear.  ...  I  am 
of  opinion,  however,  that  this  belongs  to  a 
class  of  cases  over  which  courts  of  law  and 
courts  of  equity  have  a  common  jurisdic- 
tion, and  in  which  the  procedure  of  both 
jurisdictions  is  adapted  for  doinff  justice." 
Ix>rd  Justice  Knight  Bruce  said:  "The 
only  point  reasonably  arguable  was,  in 
which  of  the  courts  of  this  country  redress 
should  be  sought,  and  it  has  been  said  the 
redress  should  be  sought  in  a  court  of  law. 
It  is  true  that  (according  to  modern  prac- 
tice— a  useful  and  beneficial  practice,  1  be- 
lieve) a  court  of  law  would  afford  redress 
in  the  case  by  means  of  an  action  with  the 
assistance  of  a  jury;  but  the  courts  of  law 
in  this  country  exercise  jurisdiction  in  these 
cases  by  means  of  a  gradual  extension  of 
their  powers — an  extension  which  I  believe 
haa  been  useful  to  society;  and  we  know 
that  that  does  not  deprive  the  courts  of 
equity  of  their  ancient  and  undoubted  ju- 
risdiction, which  they  exercised  before 
courts  of  law  had  enlarged  their  limits.  The 
observation  is  familiar — and  some  of  us 
have  heard  It  used  by  Lord  Eldon — ^that  the 

i'urisdiction  not  only  belongs  to  thds  court, 
»ut  belong  to  it  originally."  Likewise 
Lord  Justice  Turner  said:  "I  think  that, 
if  we  were  to  grant  any  relief  upon  this  ap- 
peal, we  should  be  very  much  narrowing  an 
old  jurisdiction  of  this  court  by  confining  it 
to  cases  in  which  the  jurisdiction  has  been 
exercised.  We  should,  I  think,  be  taking 
the  cases  as  the  measure  of  the  jurisdiction, 
instead  of  as  the  examples  of  that  jurisdic- 
tion." In  Blair  v  Bromley,  5  Hare,  542;  Id., 

2  Phill.  Ch.  354;  Ram$hire  v.  Bolton,  L.  R. 
8  £q.  204;  and  Bill  v.  Lane,  L.  R.  11  Eq. 
215, — the  jurisdiction  was  reasserted  and 
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exercised.  These  cases,  and  others  cited  in 
them,  demonstrate  the  right  of  the  English 
courts  of  equity  to  administer  relief  m  a 
case  like  the  present. 

This  jurisdiction  is  fully  recognized  by 
writers  on  equity  jurisprudence.  Thus,  1 
Story,  Eq.  Jur.  195:  "With  the  exception 
of  wills,  .  .  .  the  courts  of  equity  may 
be  said  to  possess  a  general,  and  perhaps  a 
universal,  concurrent  jurisdiction  with 
courts  of  law  in  cases  of  fraud  cognizable 
in  the  latter,  and  exclusive  jurisdiction  in 
cases  of  fraud  beyond  the  reach  of  the  courts 
of  law.  The  iurisdiction  in  matters  of 
fraud  is  probably  coeval  with  the  existence 
of  the  court  of  chancery."  And  Prof. 
Pomeroy  (2  Pom.  Eq.  Jur.  §  912)  asserts 
that  "the  [English]  doctrine  is  fully  settled 
by  an  unbroken  line  of  decisions  extending 
to  the  present  day  that,  with  one  remark- 
able exception  [fraudulent  wills],  the  juris- 
diction of  equity  exists  in,  and  may  be  ex- 
tended over,  every  case  of  fraud,  whether 
the  primary  rights  of  the  parties  are  legal 
or  equitable,  and  whether  the  remedies 
sought  are  equitable  or  simply  pecuniarv  re* 
coveries,  and  even  though  courts  of  law  have 
a  concurrent  jurisdiction  of  the  case,  and 
can  administer  the  same  land  of  relief. 
.  .  .  The  only  question,  therefore,  pre- 
sented to  an  English  court  is,  not  whether 
the  equitable  jurisdiction  exists,  but 
whether  it  should  be  exercised."  Undoubt- 
edly, the  American  courts  have  not  generally 
upheld  so  broad  a  iurisdiction,  being  in- 
fluenced probably,  and  sometimes  controlled, 
by  enactments  similar  to  the  United  States 
judiciary  act  of  1789,  which  declared  that 
"suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in 
any  case  where  a  plain,  adequate,  and  com- 
plete remedy  may  be  had  at  law."  [1  U. 
S.  Stat,  at  L.  82,  chan.  20,  §  16.]  But  new 
Jersey  is  distinguisned  from  her  sifter 
states  by  her  adherence  to  the  standards  of 
the  mother  country  respecting  both  rights 
and  remedies  in  equity,  and  1  know  of  no 
const itutnonal  or  statutory  provision  or 
judicial  decision  in  this  state  which  can  be 
regarded  as  withholding  or  withdrawing 
from  our  court  of  chancery  any  jurisdiction 
possessed  by  its  English  prototypes.  True, 
the  jurisdiction  of  eqirity  in  cases  of  fraud 
remediable  at  law  has  not  been  much  in- 
voked, but  that  may  be  accounted  for  in 
large  degree  by  the  less  expensive,  equally 
efficient,  and  in  former  times  more  speedy, 
remedy  secured  in  the  courts  of  law.  When 
resorted  to,  however,  the  jurisdiction  of 
equity  has  not  been  doubted:  Thus,  in 
Winana  v.  Winana,  19  N.  J.  Eq.  220,  where 
the  complainant  cl&imed  that  the  defend- 
ant, by  fraudulent  representations  concern- 
ing the  encumbrances  on  land  sold  by  the 
complainant  to  the  defendant,  had  induced 
the  former  to  refrain  from  demanding,  be- 
fore conveyance,  a  part  of  the  price  agreed 
upon,  and  the  prayer  was  that  the  defend- 
ant should  be  decreed  to  pay  the  money 
thus  fraudulently  retained,  the  cause  was 
argued  by  the  present  chancellor  for  the 
complainant  and  by  a  former  chancellor  for 
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the  defendant,  without  question  as  to  the 
jurisdiction,  and  a  decree  for  the  complain- 
ant was  put  by  Chancellor  Zabriskie  dis- 
tinctly on  the  ground  of  fraud  in  the  non- 
payment of  the  price,  and  was  to  the  effect 
that  the  defendant  should  pay  the  same. 
For  such  a  remedy  the  courts  of  law  would 
have  been  equally  available.  The  generality 
of  the  jurisdiction,  as  well  as  the  limited 
scope  in  which  courts  of  equity  are  disposed 
to  exercise  it,  is  indicated  by  the  case  of 
Krueger  v.  Armitage,  68  N.  J.  Eq.  357,  44 
Atl.  167,  where  a  bill  to  recover  damages  on 
a  fraudulent  sale  of  stock  was  demurred  to 
for  want  of  jurisdiction,  and  Vice  Chancel- 
lor Emery  said:  "In  support  of  the  juris- 
diction the  settled  rule  is  relied  on  that 
equity  has  jurisdiction  concurrent  with  law 
in  cases  of  fraud;"  but  he  held  that  in  the 
case  before  him  the  jurisdiction  should  not 
be  exercised,  because  it  had  been  challenged 
in  limine f  and  the  assessment  of  damages 
could  be  made  as  well  by  a  jury  as  by  the 
court.  This  case  was  followed  in  Polhemua 
V.  Holland  Trust  Co,  59  N.  J.  Eq.  93,  45  Atl. 
534,  on  appeal  (N.  J.  Err.  k  App.)  47  Atl. 
417,  where  the  complainant's  claim  was  of 
like  character;  and  Mr.  Justice  Collins,  de- 
livering the  opinion  of  this  court,  expressly 
approved  the  doctrine  declared  as  above  by 
the  learned  vice  chancellor,  accompanying 
his  approval,  however,  with  the  unsupported 
statement  that  "for  the  recovery  of  dam- 
ages the  exclusive  remedy  in  this  state  lies 
with  the  law  courts."  In  the  case  now 
pending  the  defendants  have  not  questioned 
the  jurisdiction  of  the  court,  or  objected  to 
its  exercise,  and  the  court  of  chancery  hsis 
exercised  its  jurisdiction.  The  claim  of 
the  complainants,  as  we  maintain  it,  is  for 
cash  and  goods  furnished,  the  value  of  which 
is  ascertainable  as  readily  by  a  master  as 
by  a  jury;  and  the  fact  that  many  small 
items  are  probably  to  be  taken  into  account 
makes  the  master's  office  an  after-place  for 
getting  at  the  truth.  We  are  therefore  of 
opinion  that  the  cause  should  be  retained 
for  the  purpose  of  enabling  the  complain- 
ants to  secure  a  decree  requiring  the  execu- 
tor to  pay  out  of  the  estate  such  sum  as  will 
recompense  them  for  the  money  and  prop- 
erty which  they  were  induced  to  furnish  to 
and  for  Mrs.  Stager  because  of  her  fraudu- 
lent pretense  of  poverty.  As  the  testimony 
heretofore  taken  was  not  presented  with  this 
end  clearly  in  view,  the  parties  should  have 
an  opportunity  to  offer  fuller  proof  respect- 
ing that  matter,  and  for  that  purpose  the 
decree  should  he  reversed,  and  the  cause  re- 
mitted to  the  Court  of  Chancery  for  further 
proceedings  in  accordance  with  this  opinion. 

Adams,  J.,  dissents. 
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*The  railroad  companr  placed  a  pasl» 
car  In  tl&c  bands  of  tl&e  foreman  of  a 
iranv  of  men,  to  be  used  In  traveling  upon 
its  road « for  the  purpose  of  burning  waste 
railroad  ties.  The  foreman  loaned  it  to  an 
Italian  to  take  awaj  some  of  the  ties  for  bis 
own  use.  While  the  Italian  was  running  it 
on  the  railroad  track,  the  plaintiff,  by  his 
negligence,  was  Injured  while  crossing  the 
track.  Held,  that  It  was  the  duty  of  the 
foreman  to  use  the  push  car  with  reasonable 
care  to  prevent  Injury  to  anyone  lawfully  oa 
the  track,  and  to  keep  It  under  his  own  super- 
vision until  it  was  returned  to  the  company, 
and  thait  for  the  performance  of  that  duty  to 
the  public  the  company  was  bound.  The  fail- 
ure of  the  foreman  to  perform  it  was  the 
failure  of  the  company. 

(Oummere,    Garretson,     Hendrickson,    Vroon^ 
and  Vredenburgh,  J  J.,  dissent,) 

(September  30,  1901.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed, 

The  facts  are  statM  in  the  opinion. 

Mr.  Jolin  "W.  Grlsss  for  plaintiff  in  er- 
ror. 

Messrs.  Josep|&  H.  Leiferts  and  Paal 
B.  Lefferts  for  defendant  in  error. 

Van  Syckely  J.,  delivered  the  opinion  of 
the  court: 

Thomas  Salisbury,  the  plaintiff  below^ 
while  lawfully  crossing  the  railroad  of  the 
defendant  company  in  November,  1897,  at 
about  7  o'clock  in  the  evening,  was  struck 
by  a  push  car,  which  an  Italian  waapushing 
upon  and  over  the  railroad  track,  l^is  suit 
was  brought  by  Salisbury  against  the  rail- 
road company  to  recover  damages  for  the 
injury  he  received  by  the  alleged  careless- 

•Headnote  by  Van  Stckel^  J. 


Note. — The  fact  that  the  use  of  a  hand  car 
on  a  railroad  track  was  an  exercise  of  the  rail- 
road company's  franchise  may  be  an  element 
in  the  question  of  the  liability  of  the  railroad 
company  for  injury  to  a  third  person  by  a  bailee 
of  the  hand  car.  In  analogy  to  this  case,  see 
cases  in  note  to  Hawver  ¥.  Whalen  (Ohio)  14 
L.  R.  A.  828,  on  the  question  of  the  effect  of 
injuries  caused  in  the  exercise  of  a  franchise 
to  create  an  exception  to  the  general  rule  of 
exemption  from  liability  for  acts  of  independent 
contractors. 

For  Injury  to  servants  of  bailee  by  defects  In 
the  article  balled,  see  note  to  Cleveland,  G.  C. 
&  St.  L.  K.  Cow  V.  Berry  (Ind.)  46  L.  B.  A.  oo 
page  104. 
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ness  of  the  Italian  in  the  use  of  the  push 
car.  It  appeared  in  evidence  that  George 
McNamara  was  foreman  of  a  section  of  the 
defendant  company's  railroad.  His  duty 
was  to  keep  his  section  of  the  road  in  good 
repair  and  good  order,  so  that  trains  could 
pass  over  it  in  safety.  On  the  day  of  the  ac- 
cident he  was  engaged  with  a  gang  of  men, 
of  \ihich  the  Italian  was  one,  in  removing 
old  ties  from  the  track,  and  replacing  them 
with  new  ones.  The  company  furnished 
him  the  push  car  to  carry  himself  and  his 
men  on  the  railroad  track  to  the  place 
where  the  ties  were  to  be  removed.  After 
the  old  ties  were  taken  out,  the  foreman  had 
the  right  to  give  them  away,  and,  if  he  did 
not  do  so,  he  was  required  to  pile  them  up 
along  the  track,  and  bum  them.  On  the 
day  of  the  accident,  after  the  day's  work 
was  done,  he  gave  some  of  the  ties  to  the 
Italian,  and  at  his  re<][uest  loaned  him  the 
push  car  to  take  the  ties  over  the  track  to 
his  home.  White  the  Italian  was  on  his 
way  to  return  to  the  foreman  the  push  car 
after  usin|r  it  for  this  purpose,  the  injury  to 
the  plaintiff  was  done.  The  evidence  showed 
that  the  company  had  instructed  the  fore- 
man to  run  the  push  car  with  great  caution, 
always  looking  out  for  trains,  not  to  run  it 
within  twenty  minutes  before  passenger 
trains  were  due,  and  not  to  permit  it  to  be 
used  unless  accompanied  by  the  foreman, 
nor  to  run  it  after  dark  without  special  au- 
thority from  the  superintendent  of  the  road. 
The  injury  in  this  case  occurred  while  the 
Italian  was  running  it  after  dark.  At  that 
time  the  employment  of  the  Italian  by  the 
company  was  at  an  end,  and  he  cannot  be  re- 
garded as  the  servant  of  the  company.  If 
a  master  lends  his  wagon  to  his  servant  to 
carry  the  servant's  property  over  an  ordi- 
nary public  highway,  no  one  would  serious- 
ly contend  that  while  the  servant  was  en- 
gaged in  his  own  business  the  master  would 
be  liable  for  any  injury  which  resulted  from 
the  negligence  of  the  servant.  It  would  not 
be  an  injury  done  in  the  service  of  the  mas- 
ter, and  the  master  would  be  under  no  duty 
to  the  public  to  maintain  the  safety  of  the 
highway.  But  the  railroad  company  was 
unrler  a  duty  to  maintain  its  tracks  and  the 
appliances  used  upon  them  with  reasonable 
caro  to  protect  from  injury  persons  who 
were  lawfully  passing  over  the  tracks,  or 
who  were  being  transported  upon  them.  In 
Smith  v.  New  York,  8.  d  W,  R,  Co,  46  N.  J. 
L.  7,  the  company^s  cars  were  left  on  a 
switch,  which  inclined  towards  the  main 
track,  the  same  being  secured  by  the  brakes 
and  by  a  railroad  tie  under  the  wheels.  The 
cars  got  upon  the  main  track,  and  caused 
the  injury  to  the  plaintiff.  Chief  Justice 
Beasley  delivered  the  opinion  of  the  su- 
preme court,  holding  that  the  company  was 
not  irresponsible  as  a  matter  of  law,  even 
though  the  cars  could  not  have  got  on  the 
main  track  but  for  the  wrongful  act  of  a 
stranger.  In  DelawarCy  L.  d  W,  R,  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  Am.  Rep.  214, 
the  present  chief  justice,  speaking  for  this 
court,  said  that,  although  the  railroad,  by 
its  charter,  is  declared  to  be  a  public  high- 
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way,  the  company  was  liable  for  injuries  by 
lire  thrown  from  the  locomotives  of  another 
company  which  the  defendant  company  per- 
mitted to  be  nm  on  the  road,  its  defective 
condition  being  known  to  the  defendant's 
train  despatcher.  The  court  further  said 
that  the  track  and  roadbed  were  the  prop- 
erly of  the  defendant,  and  in  their  posses- 
sion, and  the  gist  of  the  action  was  negli- 
gence in  the  manner  in  which  it  was  used. 
If  liable  for  such  injury  to  abutting  prop- 
erty, the  company  must  be  liable  for  due 
care  for  the  safety  of  persons  lawfully  pass- 
ing over  its  tracks.  There  is  therefore  no- 
analogy  between  an  ordinary  public  high- 
way and  a  railroad  track,  and  the  liability 
which  arises  upon  the  latter  has  no  relation 
to  the  former.  In  the  case  8ub  judice  no 
responsibility  of  the  defendant  company  can 
be  predicated  upon  the  relation  of  master 
and  ser^'ant  between  the  Italian  and  the 
company,  as  no  such  relation  existed  at  the 
time  of  the  alleged  negligence.  The  judg- 
ment against  the  company  must  rest  exclu- 
sively upon  the  failure  of  the  company  to 
perform  a  duty  which  it  owed  to  all  per- 
sons lawfully  upon  its  track  in  the  exercise 
of  due  care  for  their  own  safety,  which  fail- 
ure was  due  to  the  act  of  its  servant  and 
agent,  McNamara,  in  loaning  the  push  car 
to  the  Italian.  The  Italian  had  ceased  to 
be  the  agent  or  servant  of  the  company^ 
but  the  foreman  was  still  its  agent  and 
servant.  When  the  company  placed  the 
push  car  in  the  hands  of  the  foreman,  it 
was  the  duty  of  the  foreman  to  use  it  with 
reasonable  care  to  prevent  injury  to  anyone 
lawfully  on  the  tracks,  and  to  keep  it  under 
his  o\\'n  supervision  until  it  was  returned  to 
the  company.  For  the  performance  of  that 
duty  by  the  foreman  the  company  wa» 
bound,  and  the  failure  of  the  foreman  to 
perform  it  was  the  failure  of  the  company. 
The  company  cannot  claim  immunity  on  the 
ground  that  its  servant  violated  the  instruc- 
tions given  to  him,  any  more  than  it  could 
set  up  in  defense  that  an  engineer  had  vio- 
lated the  express  instructions  given  to  him 
to  ring  the  bell  at  a  public  crossing.  The 
29t.h  section  of  the  railroad  law  (2  Gen. 
Stat.  p.  2645)  provides  that  the  penalty  for 
failing  to  ring  the  bell  or  sound  the  wliistle 
shall  be  paid  by  the  corporation  owning  the 
road.  The  obligation  to  see  that  the  duty 
is  performed  is  cast  upon  the  owner  of  the 
road.  The  safety  of  the  public  demands 
that  the  company  shall  be  strictly  held  to 
its  performance.  If  the  engineer  in  charge 
of  a  train  of  cars,  after  he  reaches  his.  des- 
tination, should  lend  his  train  to  a  friend 
to  take  a  run  upon  the  road,  could  it  be 
questioned  that  for  any  injury  which  re- 
sulted from  its  negligent  use  the  company 
would  be  responsible?  The  relation  of  mas- 
ter and  servant  would  not  exist  between  the 
borrower  and  the  company  upon  which  to 
base  its  liability,  but  the  action  would  rest 
upon  the  responsibility  of  the  company  for 
the  observance  of  due  care  in  the  use  of  the 
train  bv  its  engineer.  In  Tuller  v.  Talhot^ 
23  III  *357,  76  Am.  Dec.  695,  the  plaintiff 
was  a  passenger  in  defendant's  stage  coach. 
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The  driver  of  the  coach  placed  the  lines  in 
the  hands  of  a  passenger,  and  while  the 
passenger  was  driving  the  plaintiff  was  in- 
jured through  his  negligence.  The  court 
held  the  proprietor  of  tne  stage  coach  liable 
for  the  injury.  The  passenger  could  not  be 
regarded  as  the  agent  of  the  proprietor,  be- 
cause the  driver  was  without  authority  to 
employ  the  passenger  or  make  him  the 
agent/  The  recovery  rested  entirely  upon 
the  duty  of  the  master  to  see  that  reasona- 
ble care  and  skill  were  used  in  driving  the 
coach.  In  Lakin  v.  Oregon  P,  R.  Oo,  15  Or. 
220,  15  Pac.  641,  the  plaintiff  was  injured, 
while  a  passenger  on  the  defendant's  rail- 
road, by  the  negligence  of  one  Blackburn, 
who  was  placed  u]>on  the  engine  by  Fordyce, 
an  agent  of  the  company,  who  had  no  right 
to  employ  him.  The  court  said  it  made  no 
difference  whether  the  injury  resulted  from 
the  negligence  of  Blackburn  or  the  wrong  of 
Fordyce  in  placing  him  on  the  engine.  The 
obligation  was  to  carry  the  passenger  safe- 
ly, and.  if  it  failed  to  perform  its  obligation 
in  con'^equence  of  the  act  of  Fordyce,  one  of 
its  employees,  the  company  became  respon- 
sible for  the  injury.  So,  in  the  case  now 
under  consideration,  the  duty  rested  on  the 
company  to  see  that  its  servant  used  the 
push  car  ^vith  due  care,  and  the  foreman 
could  not  discharge  the  company  from  that 
responsibility  by  wrongfully  putting  the  car 
in  the  hands  of  the  Italian  to  run  upon  the 
road.  In  Philadelphia  d  R.  R,  Co.  v.  Der- 
by, 14  How.  408,  14  L.  ed.  502,  Justice  Grier 
held  that  the  company,  by  intrusting  its 
sen'ant  with  a  dangerous  engine,  assumed 
the  risk  of  its  careless  use;  and  lie  cites 
with  approbation  the  case  of  Sleath  v.  Wil- 
son, 0  Cnr.  &  P.  607,  where  the  servant,  hav- 
ing his  master's  carriage  and  horses  in  his 
possession  and  control,  was  directed  to  take 
them  to  a  certain  place,  and.  instead  of  do- 
ing so,  he  went  to  another  place  on  his  own 
business,  and  while  so  engaged  injured  the 
plaintiff.  The  master  was  held. liable.  In 
that  case  Justice  Erskine  said:  It  is  quite 
clear  tliat  if  the  servant,  without  his  mas- 
ter's knowledge,  takes  his  carriage  out  of 
the  carriage  house,  and  commits  an  injury, 
the  master  is  not  liable,  but  it  is  on  the 
ground  that  the  master  has  not  intrusted 
the  servant  with  it.  When  the  master  has 
intrusted  the  servant  with  the  control  of 
the  carriage,  it  is  no  answer  that  the  serv- 
ant acted  improperly  in  the  management  of 
it.  In  suc^  case  the  master  will  be 
liable  on  the  ground  that  he  has  put  it  in 
the  servant's  power  to  mismanage  by  in- 
trusting him  with  it  to  go  on  the  master's 
business.  It  is  a  general  rule  that,  where 
an  injury  is  done  by  the  omission  of  some 
act  of  care  which  the  defendant  is  under  a 
duty  to  see  performed,  the  fact  of  the  omis- 
sion to  perform  it  fixes  the  liability,  and 
the  relation  between  the  defendant  and  the 
person  who  has  failed  in  the  due  care  is  im- 
material. In  Cuff  V,  NetDarh  d  N.  Y.  R. 
Co,  o5  N.  J.  L.  24,  10  Am.  Rep.  205,  Justice 
Depue  clearly  states  the  rule  that  railroad 
companies  may  become  liable  for  injuries 
occasioned  by  neglect  of  duty  resting  upon 
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them,  independent  of  the  relation  of  ma<«tcr 
and  servant,  and  cites  cases  in  support  of  it. 
Where  a  wrongful  act  is  committed  by  an- 
other, the  relation  between  him  and  the  per- 
son who  is  sought  to  be  made  res|fOnsible 
of  course  becomes  important.  In  this  case 
the  relation  between  tiie  Italian  and  the  de- 
fendant company  is  of  no  consequence.  The 
question  was  w^hether  there  was  an  omis- 
sion on  the  part  of  the  company  to  discharge 
the  duty  which  it  owed  to  the  plaintiff  to 
see  that  reasonable  care  was  obsen^ed  in  the 
use  of  the  push  car  on  its  road.  That  ques- 
tion was  properly  submitted  to  the  jiu'y  by 
the  trial  judge.  At  the  close  of  the  plain- 
tiff's testimony  the  counsel  for  the  compmy 
requested  the  court  to  direct  a  verdict  for 
the  defendunt.  The  only  exception  taken 
was  to  the  refusal  of  the  trial  court  to  grant 
that  request.     In  that  there  was  no  error. 

The  judgment  below  should  be  affirmed, 

• 

Depve,  Ch.  J.,  and  Collins,  Fort,  Ad- 
ams, Voorliees,  and  Magie,  JJ.,  concur. 
Gvnmiere,  Garretson,  HendricV^f*!!* 
Vroom,  and  Vredenbnrgh,  JJ.^  dissent 


Fannie  E.  LACET  et  al.,  Appts.t 

V. 

Barriet  M.  DOBBS,  RespU 

*T1ie  pvpplement  off  Marc^t  12.  1AZS1«  to 
^Au  Act  Concerning  'WIIIm**  (3  G(*n. 
Stat.  p.  8760),  enacts  "that  all  wills  and 
testaments     .  shall  be  In  wrlflnR.  and 

shall  be  signed  by  the  testator,  which  Blg«- 
nsture  shiill  be  made  by  the  testator,  or  the 
msking  thereof  acknowledged  by  him.  and 
such  writing  declared  to  be  his  last  will,  la 
presence  of  two  wltnesiies  present  at  the  same 
time,  who  shall  subscribe  their  names  thereto 
as  wltneases.  In  the  presence  of  the  teBtator." 
Held,  that  It  is  essential  to  validity  that  ev- 
erything required  to  be  done  by  the  tesfstor 
shall  precede  in  point  of  time  the  subscription 
of  the  witnesses. 

(Bgcrt,  Krucyer,  and  Adams,  JJ,,  dissent,} 

(November  15,  1001.) 

APPEAL  by  contestants  from  a  decree  of 
tlie  Prerogative  Court  admitting  to  pro- 
bate the  alleged  will  of  Mary  Ann  Caldwell, 
deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Addison  EI7  and  William  H. 
H.  Ely,  for  appellants: 

Subscribing  witnesses  to  a  will  are  re- 
quired for  the  purpose  of  attestin<;  and  iden- 
tifying the  signature  of  the  testatnr.  For 
this  purpose  it  is  essential  to  the  due  publi- 
cation of  a  will,  either  that  they  should  see 
the  testator  subscribe  his  name,  or  that, 

^Headnote  by  Colliks,  J. 

NOTK. — For  an  earlier  case  In  this  series  aa 
to  signing  of  will  by  witnesses  before  testator 
signs  It,  see  Brooks  y.  Woodson  (Qa)  14  L.  B. 
A.  160,  and  note. 
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with   the  Ri?nature  visible  to  him  and  to 
them,  he  should  acknowledge  it  to  be  his. 

He  Laudy,  14  App.  Div.  160,  43  N.  Y. 
Bupp.  680;  Re  Mackay,  110  N.  Y.  Oil,  1  L. 
R.  A.  4ftl,  18  N.  E.  433;  Lewis  v.  Levoia,  11 
N.  Y.  220;  Baakin  v.  Baakin,  36  N.  Y.  416; 
Sislera  of  Charity  v.  Kelly,  67  N.  Y.  409;  29 
Am.  &  Eng.  Enc.  Law,  p.  193;  Baker  v. 
yVoodhHdge,  66  Barb.  261;  Mitchell  v. 
Afitohcll,  10  Hun,  97,  Affirmed  in  77  N.  Y. 
590. 

The  publication  of  the  will  was  not  suffi- 
cient to  conform  to  the  statute. 

Net! gent  v.  Neugent,  2  Redf.  369 ;  KingaUy 
T.  Blanchard,  66  Barb.  317;  Bagley  v.  Black- 
fnan,  2  Lans.  41. 

The  witnesses  first  signed  the  will.  If 
testatrix  ever  signed  it  she  signed  it  after 
the  witnesses.  This  alone  invalidates  the 
will. 

Jackson  v.  Jackson,  39  N.  Y.  161;  Sisters 
of  ChaHty  v.  Kelly,  67  N.  Y.  413;  Ready's 
TTiM,  n  Abb.  Pr.  N.  S.  219;  Dock  v.  Dack, 
84  N.  Y.  003;  Phillips  v.  Phillips,  1  How. 
Pr.  N.  S.  295;  Younger  v.  Duffie,  6  N.  Y. 
Civ.  Proc.  Rep.  90;  Re  O'Neil,  27  Hun,  134; 
Re  Collins,  6  Redf.  20;  Rugg  v.  Rugg,  21 
Hun,  384,  Affirmed  in  83  N.  Y.  593. 

Messrs.  Harry  F.  Barrell  and  Alexan- 
der Grant,  for  respondent: 

The  order  of  the  several  requisites  in  the 
execution  of  a  will  is  an  entirely  immate- 
rial matter,  so  long  as  none  of  them  are 
lacking. 

Errickson  v.  Fields,  30  N.  J.  Eq.  634; 
Mwtdy  V.  Mundy,  15  N.  J.  Eq.  290;  Den  ex 
dcm,  Mickle  v.  Matlack,  17  N.  J.  L.  86. 

It  is  not  the  intention  of  the  legislature 
that  a  fixed  formula  should  be  repeated  in 
parrot-like  fashion;  they  laid  no  stress  on 
the  use  of  any  particular  words  or  phrases, 
but  merely  intended  to  guard  against  tes- 
tamentary frauds  by  insuring  that  the  tes- 
tator and  witnfsses,  by  the  formalities  ob- 
served, should  fully  appreciate  and  under- 
stand what  was  being  done. 

Mundy  v.  Mundy,  16  N.  J.  Eq.  290;  Den 
ex  dem,  Mickle  v.  M attack,  17  N.  J.  L.  86; 
Whitenack  v.  Stryker,  2  N.  J.  Eq.  9;  Rob- 
hins  V.  Rohhins,  50  N.  J.  Eq.  742,  26  Atl. 
673 ;  Tumure  v.  Tumure,  35  N.  J.  Eq.  437, 
Affirmed  in  37  N.  J.  Eq.  629;  Ayres  v. 
Ayres,  43  N.  J.  Eq.  565,  12  Atl.  621 ;  Elkin- 
ton  V.  Brick,  44  N.  J.  Eq.  154,  1  L.  R.  A. 
161,  15  Atl.  391;  Bildreth  v.  Marshall,  51 
N.  J.  Eq.  241,  27  Atl.  465;  Ludlow  v.  Lud- 
Uyto,  35  N.  J.  Eq.  480,  Affirmed  in  36  N.  J. 
Eq.  5J)7 :  Darnell  v.  Buzhy,  50  N.  J.  Eq.  725, 
26  Atl.  676. 

The  requirement  that  the  testator  should 
sign  "in  the  presence  of  the  witnesses''  was 
satisfied  by  proof  that  the  subscribing  wit- 
nesses were  so  situated  that  they  could  see 
and  hear  the  signing  and  publication. 

Den  ew  dem.  Campion  v.  Mitton,  12  N.  J. 
L.  70;  Combs  v.  Jolly,  3  N.  J.  Eq.  625. 

The  attestation  clause  in  this  case  con- 
tains the  essential  points  while  not  quite 
perfect  in  form,  and  it  is  entitled  to  full 
weight. 

Farley  v.  Farley,  60  N.  J.  Eq.  434,  26 
Atl.  178;  Allaire  v.  Allaire,  37  N.  J.  L. 
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312:  Patton  v.  Hope,  37  N.  J.  Eq.  522;  El- 
kinton  v.  Brick,  44  N.  J.  Eq.  154,  1  L.  R. 
A.  161,  15  Atl.  391;  Swain  v.  Edmunds,  63 
N.  J.  Eq.  142,  32  Atl.  369. 

Other  American  states  hold  that  the  or- 
der of  the  required  formalities  is  not  essen- 
tial. 

Swift  V.  Wiley,  1  B.  Mon.  114;  Sechrest 
V.  Edwards,  4  Met.  (Ky.)  163;  Rosser  v. 
Franklin,  6  Gratt.  1,  52' Am.  Dec.  97;  Mil- 
ler V.  McNeill,  35  Pa.  217;  O'Brien  v.  Go^ 
agfier,  25  Conn.  229. 

Collins,  J.,  delivered  the  opinion  of  the 
court : 

The  orphans'  court  of  Essex  county  ad- 
mitted to  probate  as  the  last  will  and  testa- 
ment of  Mary  Ann  Caldwell,  deceased,  a  pa- 
per  writing,   her   signature   to   which   was 
proved  to  have  been  made  after  the  sub- 
scription of  the  putative  testamentary  wit- 
nesses, although  on  the  same  occasion,  and 
while  thev  were  still  present.    Upon  affirm- 
ance in  the  prerogative  court  by  the  decree 
that  is  the  subject  of  the  present  appeal,  the 
learned  chancellor,  sitting  as  ordinary,  was 
largely   infiuenced,  if  not  controlled,  by  a 
deliverance  in  that  court  in  1858  in  the  case 
of  Mundy  v.  Mundy,  15  N.  J.  Eg[.  290,  to  the 
effect   that   the  order  of   signing  was   not 
material    to   the   validity   of  a   will.    The 
question  has  been  directly  involved   in  no 
other  reported  case  in  this  state.    The  Ist 
5(ection  of  the  supplement  approved  March 
12,  1851,  to  "An  Act  Concerning  Wills"  (3 
Gen.   Stat.  p.  3760),  upon  which  all  valid 
wills   must    rest,    reads    as    follows:     "All 
wills  and  testaments  of  persons  dying  after 
this  act  shall  take  effect,  or  who  may  have 
died  since  the  4th  day  of  July  in  the  year  of 
our  J^rd  1850,  shall  be  in  writing,  and  shall 
be  signed  bv  the  testator,  which  signature 
shall  be  made  by  the  testator  or  the  making 
thereof  acknowledged  by  him,  and  such  writ- 
ing declared  to  be  his  last  will,  in  presence 
of  two  witnesses  present  at  the  same  time, 
who  shall  subscribe  their  names  thereto  as 
witnesses,  in  the  presence  of  the  testator; 
and  all  wills  and  testaments  of  persons  dy- 
ing since  the  day  above  mentioned,  made  in 
manner   herein   prescribed,   by   any   person 
competent  by  law  to  make  such  will,  shall 
be  sufficient  to  devise,  pass,  and  bequeath  all 
estates  and  property,  real  or  personal,  and 
all   rights  of  any  kind,  and  to  appoint  a 
guardian  or  guardians  to  any  child  of  the 
testator  during  infancy."    The  grammatical 
sense  of  this  enactment  is  that  the  entire 
testamentary  act  is  to  be  attested  by  two 
witnesses    by    the    subscription    of    their 
names.    They  are  to  subscribe  "as  witness- 
es;" i.  c.  as  those  who  know   (Saxon,  "wi- 
tan")  what  was  said  and  done.     They  can- 
not know  before  the  fact.     But  the  apparent 
meaning  of  words  must  yield  to  authorita- 
tive judicial  construction;  and  a  judgment 
of  the  prerogative  court,  of  long  standin^^, 
although  not  binding  in  this  court,  should 
not  lightly  be  overruled.     Hence  some  elab- 
oration seems  proper  in  vindicating  a  deter- 
mination contrary  to  the  deliverance  men- 
tioned, the  more  so  because  of  confusing  ad- 
judications elsewhere. 
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It  will  be  found  upon  examination  of  the 
<;ase  cited  that  such  deliverance  was  an  ill- 
considered  makeweight  for  a  decision  previ- 
ously placed  on  a  sound  basis,  with  which  it 
was*  really  inconsistent.  The  decree  was 
mainly  and  rightly  vested  on  the  evidential 
force  of  the  attestation  signed  by  the  tes- 
tamentary witnesses.  It  was  said:  "The 
attestation  clause,  with  the  signatures  of 
the  witnesses,  is  prima  facie  eviaence  of  the 
facts  stated  in  it.  It  may  be  overcome  by 
the  witnesses  themselves,  or  by  other  wit- 
nesses, or  by  facts  and  circumstances  irrec- 
oncilable with  its  verity.  If  there  is  no 
attestation  clause,  the  case  is  different.  In 
one  cast,  there  must  be  affirmative  proof 
of  publication,  and  of  the  other  requisites; 
in  the  other,  there  must  be  affirmative  proof 
of  the  want  of  those  requirements."  In 
Allaire  v.  Allaire,  37  N.  J.  L.  312,  the  pres- 
ent chief  justice,  speaking  for  the  supreme 
•court,  said  that  the  true  principle  had  been 
BO  declared  with  exactness;  and  in  Allaire 
V.  Allaire,  39  N.  J.  L.  113,  this  court  held 
that  the  legal  rule  was  thus  properly  set- 
tled. But,  not  content  with  this  firm 
gi'ound  of  decision,  the  learned  ordinary, 
■evidently  without  scrutiny  of  the  statute 
and  without  that  careful  consideration  al- 
most always  displayed  in  his  judicial  utter- 
ances, went  on  thus  to  support  it:  "Mrs. 
Manning  at  one  time  says  that  she  thinks 
her  husband  [one  of  the  testamentary  wit- 
nesses] Binied  before  the  testator.  If  the 
fact  was  clearly  proved,  it  would  not  affect 
the  validity  of  'the  will.  The  particular  or- 
der of  the  several  requisites  to  the  valid  exe- 
cution of  a  testament  is  not  at  all  material. 
Vaughan  v.  Bwiord,  3  Bradf.  78."  This  is 
most  unsatisfactory.  The  order  of  the  req- 
uisites to  the  execution  of  a  will  is  not 
material.  The  testator  may  declare  the 
^'writing"  to  be  his  will  before  or  after  or 
contemporaneously  with  the  making  or  ac- 
knowledging of  the  signature,  but  attesta- 
tion is  a  different  matter.  Of  course,  the 
word  "execution"  was  used — ^though  inaptly 
— ^to  include  the  subscription  of  the  witness- 
es, and  the  New  York  surrogate's  decision, 
on  which  too  hasty  reliance  was  placed,  was 
to  the  effect  stated,  upon  a  New  York  stat- 
ute like  our  own.  That  decision  has  since 
been  repudiated  by  the  court  of  appeals,  and 
it  is  strange  that  so  acute  a  reasoner  as  the 
writer  of  the  opinion  in  Mundy  v.  Mundy 
should  not  have  seen  the  inconsistency  of 
antecedent  subscription  of  witnesses  with 
his  declared  rule  that  "the  attestation 
clause,  with  the  signature  of  witnesses, 
is  prima  facie  evidence  of  the  facts  stated  in 
it."  One  of  those  facts  must  be  the  making 
or  acknowledging  of  the  testator's  signa- 
ture. The  attes&tion  clause,  he  had  said, 
can  only  be  overcome  by  proof  irreconcila- 
1)1  e  with  its  verity.  When  signed,  therefore, 
in  order  to  have  such  a  probative  force,  it 
must  be  true.  The  rule  necessarily  inter- 
prets the  statute.  The  rationale  of  the  rule 
was  very  clearly  stated  by  Van  Fleet,  vice 
ordinarv,  in  Farley  v.  Farley,  50  N.  J.  Eq. 
434,  439,  2G  Atl.  178.  He  said  that  an  attes- 
tation clause  is  "for  the  very  purpose  of  pre- 
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serving  in  permanent  form  a  record  of  the 
facts  attending  the  execution  of  the  will,  so 
that,  in  case  of  the  failure  of  the  memory, 
.  .  .  or  other  casualty,  they  may  still  be 
proved.  It  is  for  this  reason  that  the  courts 
have  uniformly  held  that,  on  proof  of  the 
authenticitv  of  the  signatures  of  the  sub- 
scribing witnesses,  the  facts  stated  in  the 
attestation  clause  must  be  considered  and 
accepted  as  true  until  it  is  shown  by  affirm- 
ative proof  that  they  are  not."^  The  late 
chancellor,  sitting  as  ordinary,  in  Darnell 
V.  Buzhy,  50  N.  J.  Eq.  725,  727,  26  Atl. 
676,  tersely  said:  "The  attestation  clause 
recites  particulars  which  assert  complete 
obedience  to  all  the  requirements  of  the 
statute,  and,  the  signature  of  the  witnesses 
being  admitted,  that  clause  makes  prima 
facie  proof  of  all  the  facts  stated  in  it."  If 
it  be  urged — as,  indeed,  it  has  been  in  some 
of  the  cases — ^that  the  legal  presumption 
raised  by  the  attestation  clause  is  an  arbi- 
trary one,  because  the  witness  first  subscrib- 
ing cannot,  in  the  nature  of  things,  attest 
that  the  other  subscribes  in  his  and  the  tes- 
tator's presence,  the  answer  is  that  in  this 
regard  all  that  is  required  by  the  statute  is 
that  each  witness  shall  so  subscribe.  The 
attestation  is  not  joint,  but  several,  and  the 
witness  subscribing  does  not  attest  the  sig- 
nature, but  only  the  presence  of  his  col- 
league. To  the  argument  that,  as  like  effect 
is  given  to  an  attestation  clause  by  those 
courts  that  hold  the  order  of  signing  to  be 
immaterial,  it  is  at  least  disputable  that 
such  rule  of  evidence  is  inconsistent  with 
that  laxity,  it  is  sufficient  to  reply  that  in 
any  case  all  that  need  be  attested  is  that 
for  which  the  particular  statute  involved  re- 
quires the  presence  of  witnesses,  and  that 
no  court  has  yet  held  that  attestation  can 
precede  the  testator's  signature  where  the 
statute  construed  requires  in  terms,  as  does 
ours,  the  making  or  acknowledging  of  such 
signature  to  be  in  the  presence  of  the  tes- 
tamentary witnesses. 

Before  proceeding  to  consider  direct  adju- 
dications on  the  question  sub  judice,  it  will 
be  necessary  to  present  the  state  of  the  law 
on  the  subject  of  wills  at  the  time  of  the  en- 
actment of  our  present  statute.  Testa- 
ments of  personalty  .were  in  England,  until 
the  reign  of  Victoria,  left  to  the  ecclesiastical 
courts,  unaffected  by  legislation.  Devises 
of  lands  were  euh  temp.  Hen.  VIII.  required, 
by  act  of  Parliament,  to  be  in  writing;  but 
no  formalities  of  attestation  were  pre- 
scribed. The  statute  of  frauds  of  29  Car. 
II.  chap.  3,  §  5,  provided  that  such  devises 
"shall  be  in  writing,  and  signed  by  the  par- 
ty so  devising  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express 
directions,  and  shall  be  attested  and  sub- 
scribed, in  the  presence  of  the  said  devisor, 
by  three  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  void  and  of  no  effect." 
This  statute  inherently  prevailed,  or  was,  in 
substance,  enacted,  in  the  American  colonies 
and  the  states  of  the  Union,  many  of  whom 
extended  its  provisions  to  testaments  of 
personalty.  In  New  Jersey  a  change,  in 
phraseology  at  least,  was  made.    In  1713- 
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1714  it  was  enacted  that  ^all  wills  and  tes- 
taments which  hereafter  shall  be  made  in 
writing,  signed  and  published  by  the  testa- 
tor in  presence  of  three  subscribing  witness- 
•cs  and  regularly  proved,"  etc.,  shall  be 
deemed  sufficient  to  devise  lands."  Allin- 
Bon's  Laws,  p.  27.  This  statute  survived 
the  Kevolution.  In  Den  ex  dem,  Compton 
V.  Mittony  12  N.  J.  L.  70,  decided  in  1827, 
-Gliief  Justice  Ewing  called  attention  to  the 
diflerence  between  it  and  the  English  stat- 
ute of  frauds.  He  said:  "Under  both, 
wills  are  to  be  in  writing,  to  be  signed,  and 
to  have  at  least  three  witnesses.  Our  act 
requires  the  will  to  be  published,  which  is 
not  expressly  directed  by  the  other.  By  the 
English  statute  the  will  is  to  be  signed.  By 
our  act  the  will  is  to  be  signed  and  pub- 
lished in  the  presence  of  witnesses.  By  the 
former  the  witnesses  are  to  attest  and  sub- 
scribe in  the  presence  of  the  devisor ;  by  the 
latter  they  are  not  in  terms  required  so  to 
do,  although  it  is  our  usual  and  commenda- 
ble custom."  Like  other  provisions  of  the 
statute  of  frauds,  its  5th  section  was  very 
loosely  construed,  and  to  remove  the  conse- 
quent uncertainty,  as  well  as  to  bring  testa* 
ments  of  personalty  into  uniformity  with 
devises  of  land,  "An  Act  for  the  Amendment 
-of  the  Laws  with  Respect  to  Wills"  was 
passed  by  Parliament,  taking  effect  on  July 
3,  1837,  1  Vict.  chap.  26.  By  §  9  it  was  en- 
acted that  "no  will  shall  be  valid  unless  it 
«hall  be  in  writing  and  executed  in  manner 
hereinafter  mentioned;  (that  is  to  say)  it 
shall  be  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  such  sig- 
nature shall  be  made  or  acknowledged  by 
the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but 
no  form  of  attestation  shall  be  necessary." 
This  statute  soon  came  before  the  ecclesi- 
astical courts,  and  in  1842  was  carefully 
considered  by  Sir  Herbert  Jenner  Fust  in 
the  prerogative  court  of  Canterbury.  Moore 
V.  Kmg,  3  Curt.  Ecd.  Rep.  243.  The  great 
importance  of  the  case  as  a  leading  one  was 
perceived  and  expressed ;  •  the  previous  in- 
terpretations, though  of  the  same  tenor, 
having  been  ew  parte.  In  Goods  of  Olding,  2 
•Curt.  Eccl.  Rep.  866;  In  Goods  of  Byrd,  3 
Curt.  Eccl.  Rep.  117.  These  were  the 
facts:  The  testator  signed  the  draft  of  his 
will  in  the  presence  of  his  sister,  who  sub- 
scribed her  name  as  a  witness.  On  the  next 
day  he  acknowledged  his  signature  in  her 
presence  and  in  the  presence  of  another  per- 
son, to  whom  the  sister  pointed  out  her  sig- 
nature, and  who  then  subscribed  as  a  wit- 
ness. Th«  will  was  held  invalid  for  lack  of 
conformity  to  the  statute.  It  was  observed 
that  the  new  legislation  was  amendatory, 
and  in  fact  had  grown  out  of  the  loose  con- 
struction that  hc^  been  given  to  the  statute 
of  frauds,  and  the  judge  said:  "I  clearly 
find  that  the  object  of  tiiis  act  is  to  remove 
every  possible  doubt, — ^thereby  taking  away 
all  latitude  and  discretion  in  its  interpreta- 
tion." He  declared  his  opinion  that  "the 
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act  is  not  complied  with  unless  both  wit-' 
nesses  shall  attest  and  subscribe  after  the 
testator's  signature  shall  have  been  made 
and  acknowledged  to  them,  when  both  are 
actually  present  at  the  same  time."  He 
pointed  out  that  the  alternative  of  acknowl- 
edgment of  the  testator's  signature,  express- 
ly given  by  the  act,  precludes  any  implica- 
tion that  the  witnesses  might  acknowledg^e 
their  signatures  previously  made.  The 
same  learned  judge  reaffirmed  his  opinion 
the  next  year  in  Cooper  v.  Bockett,  3  Curt. 
Eccl.  Rep.  648,  in  a  case  where  the  testator 
signed  on  the  same  occasion  as  the  witness- 
es, but  after  they  had  signed.  No  English 
court  has  ever  held  that  the  statute  of 
frauds  permitted  subscription  of  testamen- 
tary witnesses  in  advance  of  the  testator's 
signature.  Wlien  Parliament  passed  the 
amendatory  act,  such  an  anomaly  had  never, 
in  any  adjudged  case,  been  presented  or  sug- 
gested. But  in  this  country,  before  the  New 
Jersey  legislature  acted  finally  in  the  prem- 
ises, the  subject  had  been  judicially  consid- 
ered. In  Kentucky  the  statute  of  1797  re- 
quired that  Tiills  should  be  "signed  by  the 
testator  or  testatrix  or  by  some  other  per- 
son in  his  or  her  presence  and  by  his  or  her 
direction ;  and  moreover,  if  not  wholly  writ- 
ten by  himself  or  herself  be  attested  by  two 
or  more  competent  witnesses  subscribing 
their  names  in  his  or  her  presence."  1  Litt. 
(Ky.)  Laws,  p.  611.  A  will  was  drawn  for 
a  testator,  and,  while  still  unsigned  by  him, 
was  subscribed  in  his  presence  by  two  per- 
sons as  if  witnesses.  Some  hours  later  he 
signed  it  in  their  presence  and  in  the  pres- 
ence of  a  third  witness,  who  subscribed  it; 
the  first  two  at  the  same  time  acknowledg- 
ing their  subscription.  In  1840  this  will 
was  established  as  valid  by  the  supreme 
court  of  the  state.  Swift  v.  Wiley,  1  B. 
Mon.  114.  A  distinction  was  drawn  between 
attestation  and  subscription.  The  judge 
said  that  subscription  was  required  "for  the 
sole  purpose  of  identification."  This  was 
a  misconception,  for  attestation  of  a  will  in- 
volves subscription,  and  there  is  a  better  ar- 
gument in  favor  of  the  decision,  which  I  will 
later  suggest.  Under  a  statute  practically 
identical  with  that  of  Kentucky  the  supreme 
court  of  appeals  of  Virginia  in  1849  held, 
obiter,  that  the  order  of  signing  as  between 
testator  and  witnesses  was  not  material. 
Rosser  v.  Franklin,  6  Gratt.  1,  62  Am.  Dec. 
97.  The  signature  of  an  illiterate  testatrix 
had  been  written  for  her  before  the  witness- 
es subscribed,  and  the  occasion  of  the  dto- 
tU7n  was  her  subsequently  making  her  mark. 
It  will  be  observed  that  neither  m  the  Eng- 
lish statute  of  frauds  nor  in  these  American 
derivatives  is  it  required  that  the  testator's 
signature  shall  be  made  or  acknowledged  in 
the  presence  of  the  witnesses,  and  that  un- 
der each  statute  it  is  the  will  that  is  the 
written  disposition  of  the  testator's  proper- 
ty, not  its  due  execution,  that,  in  terms,  is 
to  be  attested.  It  is  consistent  with  such 
legislation  that  the  wTiting  shall  be  declared 
to  be  the  will  of  the  testator,  although  his 
signature  be  not  shown  to  the  witnesses; 
and  if,  when  probate  is  moved,  or  the  wiU 
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in  any  wise  comes  in  controversy,  the  true 
signature  of  the  testator  appears  upon  the 
attested  document,  it  may  be  fairly  arguable 
there  has  been  compliance  with  the  law. 
In  the  old  case  of  Peate  v.  Ougly,  1  Comyns, 
197,  a  jury  was  permitted  to  inquire  of  the 
due  execution  of  a  will  which  was  so  folded 
when  the  witnesses  subscribed  it  that  they 
could  not. know  whether  or  not  it  was 
signed,  and  a  verdict  for  the  will  was  sus- 
tained. This  would  have  been  impossible 
under  1  Vict.  chap.  26,  and  the  precise  case 
did  in  fact,  in  1844,  arise  under  that  stat- 
ute. Uvdson  V.  Parker,  1  Rob.  Eccl.  Rep. 
14.  The  proof  was  that  the  witnesses  had 
subscribed,  in  presence  of  an  ostensible  tes- 
tator and  each  other,  a  paper  on  which  the 
writing  was  concealed.  Tne  testator  said 
it  was  his  will,  but  did  not  show  any  signa- 
ture. After  his  death  his  proper  signature 
appeared  at  the  end  of  the  paper.  Dr. 
Lushington,  in  an  elaborate  opinion,  distin- 
guishing the  Victorian  statute  from  the 
statute  of  frauds,  held  the  paper  invalid  as 
a  will.  In  this  situation,  and  with  the 
same  purposes  that  moved  the  British  Par- 
liament in  1837,  the  New  Jersey  legislature 
proceeded  to  deal  with  the  general  subject 
of  wills.  By  an  act  approved  March  7,  1850 
(P.  L.  280),  it  was  provided  that  "all  last 
wills  and  testaments  of  persons  dying  after 
this  act  shall  take  effect  shall  be  in  writing, 
and  shall  be  signed  or  acknowledged  to  have 
been  signed  by  the  testator,  and  declared  to 
be  his  or  her  last  will,  in  the  presence  of  at 
least  two  credible  witnesses  present  at  the 
same  time,  who  shall  subscribe  their  names 
thereto  as  witnesses  in  the  presence  of  the 
testator."  A  year  later  the  statute  first 
above  quoted,  and  still  extant,  was  substi- 
tuted. The  main  purpose  of  the  change  was 
to  more  clearly  express  the  requirement  that 
the  si^nture  of  the  testator  must  be  made 
or  acknowledged  by  him  in  the  presence  of 
the  witnesses,  and  to  declare  in  terms  that 
the  provisions  of  the  act  should  extend  to 
personal  as  well  as  real  estate.  The  sub- 
stantial identity  of  much  of  the  language 
used  with  that  of  the  English  statute  of 
1837  makes  it  indisputable  that  the  one  was 
the  model  for  the  other.  Ours  is  the  more 
stringent,  if  there  be  any  diflference  in  the 
forms  of  expression.  I  will  not  say  that 
the  interpretation  of  the  English  courts  of 
several  years'  standing  at  the  time  of  New 
Jersey's  a<1option  of  the  English  act  should 
be  read  into  our  statute.  It  is  enough  to 
say  that  such  interpretation  is  highly  per- 
suasive. The  previous  rendition  of  the  Ken- 
tucky and  Virginia  decisions  furnishes  an- 
other argument  in  that  direction.  It  should 
not  be  lost  sight  of  that  since  1714  our  law 
had  required  wills  devising  lands  to  be 
signed  as  well  as  published  in  presence  of 
subscribing  witnesses.  In  that  respect  the 
new  statute  was  an  enlargement,  for  it  per* 
mitted  a  signature  previously  made  to  be  ac; 
knowledged  by  the  testator. 

It  was  suggested  by  the  learned  ordinary 
in  the  court  below  in  this  case  that  there 
may  be  a  difference  in  the  effect  of  the  two 
pTr»onHotory  statutes,  in  that  the  English 
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one  does,  while  ours  does  not,  require  the 
witnesses  to  attest  as  well  as  to  subscribe 
the  will.  It  being  expressly  provided  in  the 
English  act  that  no  form  of  attestation  shall 
be  necessary,  it  is  evident  that  what  is 
meant  \9  that  the  witnesses  shall  subscribe 
"as  witnesses,'*  which  is  the  concise  direc- 
tion of  our  act,  accordant  with  the  usual 
deGnition  by  lexicographers  of  the  word  "at- 
test" as  applied  to  writings.  All  the  later 
English  cases  approve  the  view  of  Sir  Her- 
bert Jenncr  Fust.  It  is  unnecessary  to  cite 
them.  The  question  finally  reached  the 
House  of  Lords  in  1861,  and  was  there  defi- 
nitely settled  in  Hindmarsh  v.  Carlton,  8  H. 
L.  Cas.  160,  afdrming  Sir  Gresswell  Cress- 
well  in  the  new  court  of  probate  and  di- 
vorce. Charlton  v.  Hindmarsh,  1  Swabey  ft. 
T.  433.  Briefly  stated,  the  case  was  this: 
Hindmarsh  produced  to  Dr.  Wilson,  a  sur- 
geon attending  him  in  illness,  a  paper  writ- 
mg,  which  he  then  signed,  and  said  was  his 
will,  and  asked  the  surgeon  to  subscribe  as 
a  witness.  Dr.  Wilson  \iTote,  "Witness  to 
the  above  will  and  testament  and  signature," 
and  signed  his  name,  inadvertently  omitting 
to  cross  a  capital  "F,"  so  that  it  stood  as  a 
'*T."  lAter  in  the  day  Dr.  White,  the  phy- 
sician in  regular  attendance,  called,  and 
there  was  a  medical  consultation.  Dr. 
Wilson  had  previously  told  Hindmarsh  that 
tiiere  ought  to  be  another  witness  to  the 
will,  and  after  the  consultation  both  doc- 
tors went  into  the  sick  room,  taking  it  with 
them.  Hindmarsh  then  acknowledged  his 
signature,  and  Dr.  White  subscribed  his 
name  as  a  witness.  Dr.  Wilson,  noticing 
that  the  "F"  in  his  name  lacked  a  cross, 
supplied  one,  and,  at  Dr.  White's  sugges- 
tion, added  the  date.  It  was  held  that,  in 
order  to  comply  with  the  statute,  the  signa- 
ture or  acknowledgment  of  the  testator 
must  be  made  in  the  presence  of  two  wit- 
nesses present  at  the  time,  and  they  must, 
after  he  has  so  signed  or  so  acknowledged 
his  signature,  subscribe  the  will  in  his  pres- 
ence ;  and  that  a  correction  of  an  error  in  a 
previous  writing  of  the  name  of  a  witness, 
or  his  acknowledgment  of  his  signature,  or 
the  a<lding  of  a  date,  will  not  be  sufficient. 
The  liord  Chancellor  (Campbell)  and  Lorda 
Cranworth  and  Chelmsford  gave  concurring 
opinions,  each  expressing  regret  that  the 
stiibility  of  the  law  required  the  court  to 
deny  effect  to  a  meritorious  disposition  of 
property  in  a  case  where  there  was  a  plain 
but  abortive  attempt  to  comply  therewith. 

The  American  decisions  defending  sub- 
scription by  testamentary  witnesses  in  ad- 
vance of  a  signing  by  or  for  the  testator 
that  have  been  rendered  since  the  enactment 
of  the  New  Jersey  statute  of  1851  rest  on 
legislation  much  less  restrictive  than  that. 
In  Miller  v.  McNeill,  35  Pa.  217,  78  Am. 
Dec.  333,  often  cited,  what  was  said  on  the 
subject  was  entirely  gratuitous,  for  under 
the  Pennsylvania  statutes  such  subscription 
is  superrogatory.  Hight  v.  Wilson,  1  Dall. 
04,  1  li.  ed.  51 ;  Rohrer  v.  Stehman,  1  Watts, 
4G3;  Frew  v.  Clarke,  80  Pa.  170,  178.  The 
act  requires  only  that  "every  will  shall  be 
in  writing,  and  unless  the  person  ^^ki"g 
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the  same  shall  be  prevented  by  the  extremi- 
ty of  his  last  sickness,  shall  be  signed  by 
him  at  the  end  thereof,  or  by  some  person 
in  his  presence,  and  by  his  express  direction, 
and  in  all  cases  shall  be  proved  by  the  oaths 
or  ailinuations  of  two  or  more  competent 
witnesses;  and  otherwise  shall  be  of  no  ef- 
fect." Iaws  1832-33,  p.  249,  f  G.  Of 
course,  persons  actually  witnessing  the  tes- 
tamentary act  are  not  debarred  from  prov- 
ing it  by  having  prematurely  subscribed 
their  nairtes  to  the  will.  In  the  case  cited 
Woodward,  J.,  said:  "Our  statute  contem- 
plates, undoubtedly,  a  signature  by  the  tes- 
tator, and  then  a  signing  by  witnesses  in  at- 
testation of  that  signature,  when  witnesses 
Bubsci'ibe  at  all;  but  where  a  transaction 
consists  of  several  parts,  all  of  which  occur 
at  the  same  moment  and  in  the  same  pres- 
ence, are  we  required  to  undo  it  because 
they  did  not  occur  in  the  orderly  succession 
which  the  law  contemplates?  .  .  .  The 
execution  and  attestation  of  the  will  were 
contemporaneous,  or,  rather,  simultaneous, 
acts,  and  we  will  not  regard  the  question 
who  held  the  pen  first, — ^the  testator  or  his 
witnesses."  1  have  quoted  this  dictum  be- 
cause it  carries  its  own  refutation,  and 
makes  strongly  for  the  contrary  decision, 
where  a  statute  not  only  "contemplates," 
but  dire«;ts,  an  orderly  succession  of  acts. 
The  other  cases  are  four  Hi  number,  viz.: 
O'Brien  v.  Galagher,  25  Conn.  229;  Moale 
V.  Cutting,  69  Md.  610;  Kaufman  v.  Caugh- 
man,  49  8.  C.  169,  27  8.  E.  16,  and  Gibson 
V.  VcZ«on,  181  111.  122,  64  N.  E.  901.  Ex- 
cept as  to  Illinois,  all  the  statutes  involved 
closely  follow  the  language  of  the  English 
Btitute  of  frauds;  in  those  of  Connecticut 
and  South  Carolina  there  being  the  addi- 
tional requirement  that  the  witnesses  shall 
subscribe  in  the  presence  of  each  other. 
These  cases  are  not  helpful  in  interpreting 
our  statute,  and,  indeed,  in  the  South  Caro- 
lina cose  the  learned  judge  rests  the  court^s 
decision  on  the  elasticity  of  the  statute  con- 
strued. After  noticing  that  under  1  Vict. 
chap.  26,  the  English  courts  hold  that  the 
signature  or  acknowledgment  of  signature 
of  the  testator  must  precede  subscription  by 
the  witnesses,  he  justifies  that  interpreta- 
tion of  the  act.  although  he  thinks  it  a  strict 
one,  on  the  ground  that  it  is  such  signature 
that  the  witnesses  are  to  attest.  He  says 
that  the  English  act  clearly  places  more 
stress  than  that  of  South  Carolina  on  the 
mere  manner  of  executing  wills,  and  he  con- 
eludes:  "When  the  statute  expressly  or  by 
necessary  inference  requires  such  formali- 
ties, then  nothing  is  left  but  to  enforce  it; 
but  the  coiirt  will  not  stress  formalities 
which  the  statute  does  not."  In  Maryland, 
also,  the  court,  in  an  earlier  decision,  declar- 
ing that  in  that  state  testamentary  witness- 
es need  not  subscribe  the  will  in  presence  of 
each  other,  had  called  attention  to  the  fact 
of  the  essential  differences  between  the  stat- 
ute of  frauds  (of  which  it  was  said  the 
Maryland  act  was  a  copy)  and  the  Victo- 
rian statute,  as  pointed  out  by  Sir  James 
Herbert  Jenner  Fust.  Ihe  Illinois  statute 
is  unique.  It  'enacta  that  "all  wills,  testa- 
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ments,  and  codicils  .  •  .  shall  be  re- 
duced to  writing  and  signed  by  the  testator 
or  testatrix  or  by  some  person  in  his  or  her 
presence,  and  by  his  or  her  direction,  and 
attested  in  the  presence  of  the  testator  or 
testatrix,  by  two  or  more  credible  witnesses, 
two  of  whom,  declaring  on  oath  or  affirma- 
tion, before  the  county  court  of  the  proper 
county,  that  they  were  present  and  saw  the 
testator  or  testatrix  sign  the  said  will,  tes- 
tament, or  codicil  in  their  presence,  or  ac- 
knowledged the  same  to  be  his  or  her  act 
and  deed,  and  that  they  believed  the  testa- 
tor or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  or  acknowl- 
edging* the  same,  shall  be  sufficient  proof  of 
the  execution  of  such  will,  testament,  or 
codicil  to  admit  the  same  to  record:  pro- 
vided that  no  proof  of  fraud,"  etc.  Hurd's 
Rev.  Stat.  1899,  chap.  148,  |  2.  Plainly,  it 
is  the  will,  not  the  signature  or  its  acknowl- 
edgment, that  is  to  be  attested;  and  the  su- 
preme court  of  the  state,  in  Hobart  v.  Ho- 
hart,  154  111.  610,  39  N.  E.  581,  has  held 
that,  where  a  testator  does  not  sign  in  pres- 
ence of  the  witnesses,  it  is  not  necessary 
for  him  to  acknowledge  in  their  presence  a 
signature  previously  made,  the  words  "the 
same,"  twice  occurring  in  the  statute,  in  the 
opinion  of  the  court,  referring  back  to  "said 
will;"  and  while  in  Gibson  v.  Nelson,  181 
111.  122,  64  N.  E.  901,  the  same  court,  solely 
on  the  authority  of  O'Brien  v.  Galagher,  25 
Conn.  229;  Bosser  v.  Franklin,  6  Gratt.  1, 
52  Am.  Dec.  97;  and  Miller  v.  McNeill,  35 
Pa.  217,  78  Am.  Dec.  333,  did  hold  the  or- 
der of  signing  immaterial,  it  indulo;ed  in 
reasoning  that  destroyed  the  force  of  its  de- 
cision,— ^if  the  statute  requires  attestation 
of  signature, — ^by  declaring  that  "undoubt- 
edly the  proper  order  is  for  the  testator  to 
sign  first,  for  after  the  witnesses  had  signed 
he  might  never  sign,  or  might  sign  on  some 
other  occasion,  or  out  of  their  presence, 
which  would  not  be  a  compliance  with  the 
statute." 

I  do  not  concede  that  the  American  cases 
were  rightly  decided.  I  very  much  doubt  if 
the  English  courts  would  have  so  construed 
their  basic  legislation.  In  Peate  v.  Ougly, 
1  Comyns,  197,  the  verdict  was  justified 
only  on  the  assumption  that  the  jury  found 
that  there  was  execution  before  attestation. 
In  Windham  v.  Chetwynd,  1  Burr.  414,  421, 
Lord  Mansfield  seems  to  imply  such  a  neces- 
sity, while  in  Roberts  v.  Phillips,  4  El.  A 
Bl.  450,  459,  Campbell,  then  lord  chief  jus- 
tice, assumes  it  in  upholding  as  valid  a  sub- 
scription by  the  witnesses  at  a  place  other 
than  the  foot  of  a  will  made  in.  1828.  He 
says:  "The  mere  requisition  that  the  will 
shall  be  subscribed  by  the  witnesses  we 
think  is  complied  with  by  the  witnesses  who 
oaw  it  executed  by  the  testator  immediately 
signing  their  names  on  any  part  of  it,  at 
his  request,  with  the  intention  of  attesting 
it."  In  this  country  the  courts  of  five  states 
have  interpreted  enactments  copied  from  the 
statute  of  frauds  as  requiring  signature  by 
or  for  the  testator  before  there  can  be  sub- 
scription in  attestation  by  the  witnesses. 
In  North  Carolina  this  occurred  in   1841. 
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Uagland  v,  Huntingdon,  23  N.  C.  (1  Ired. 
L.)  561,  followed  in  1864  in  Re  Cox,  46  N. 
O.  (1  Jones,  L.)  321;  but  the  first  adequate 
treatment  of  the  subject  was  in  1865,  by 
Gray,  J.,  in  the  Massachusetts  supreme 
court,  in  ChcLse  v.  Kittredge,  11' Allen,  49, 
87  Am.  Dec.  687.  With  a  wealth  of  erudi- 
tion and  argument  he  demonstrated,  both  on 
authority  and  principle,  that  attestation 
cannot  precede  execution  of  a  will.  The 
Massachusetts  statute,  enacted  in  1836,  as 
quoted  in  the  report,  was  as  follows:  ^'No 
will  (excepting  nuncupative  wills)  shall  be 
eflFectual  to  pass  any  estate,  whether  real  or 
personal,  nor  to  charge  or  in  any  way  af- 
fect the  same,  unless  it  be  in  writing,  and 
signed  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  express  direction, 
and  attested  and  subscribed,  in  the  pres- 
ence of  the  testator,  by  three  or  more  com- 
petent witnesses."  Rev.  Stat.  1836,  chap. 
62,  §  6.  On  the  point  in  question  the 
learned  judge  saw  no  difference  between  the 
statutes  of  Charles  and  Victoria,  and  he  ac- 
cepts the  English  decision  culminating  in 
Hindmarsh  v.  Carlton,  8  H.  L.  Cas.  160,  as 
authoritative  and  coincident  with  the  rea- 
son of  the  case.  He  assumes,  indeed,  as  did 
the  Kentucky  court,  that  attestation  and 
subscription  are  separate  acts,  but  only  to 
insist  the  more  strongly  that  subscription 
by  the  witnesses,  which  he  says  is  "in  proof 
of"  their  attestation,  must  be  the  final  act 
in  the  series  essential  to  a  valid  will.  No 
judge  differing  in  opinion  has  attempted  to 
answer  the  argument  of  Judge  Gray,  though 
several  have  ignored  the  decision  as  authori- 
tative except  where,  i^  in  the  case  decided, 
a  necessary  witness  had  subscribed  the  will 
in  the  absence  of  the  testator.  In  a  very 
recent  decision  the  supreme  court  of  Massa- 
chusetts has  adopted  Judge  Gray's  opinion 
in  a  case  directly  in  point,  and,  as  compact- 
ly stated  in  the  headnote,  has  held  that 
"witnesses  to  a  will  must  sign  after  the  tes- 
tator has  signed."  Marshall  v.  Mason,  176 
Mass.  216,  57  N.  E.  340  (a.  d.  1900). 
Chase  v.  Kittredge  was  approved  and  fol- 
lowed in  1867  in  Indiana,  where  Elliott,  Ch. 
J.,  says  that  the  statute,  is  substantially  the 
same  as  29  Car.  II.  chap.  3,  §  5,  except  that 
the  English  act  related  only  to  devises,  and 
required  three  or  four  instead  of  two  or 
more,  subscribing  witnesses.  Reed  v.  Wat- 
son, 27  Ind.  443.  In  Georgia,  in  1869,  it 
was  held  that  under  a  like  statute  subscrip- 
tion of  witnesses  could  not  be  vivified  by  ac- 
knowledgment after  a  signing  by  the  testa- 
tor on  the  following  day  [Duffie  v.  Corridon, 
40  Ga.  122)  ;  and  in  1891  it  was  directly 
held  in  an  opinion  by  Bleckley,  Ch.  J.,  that 
**the  witnesses  to  a  will  must  subscribe  their 
names  as  witnesses  after  the  will  is  signed 
by  the  testator,  there  being  nothing  to  at- 
test imtil  his  signature  has  been  annexed. 
It  makes  no  difference  that  the  signing  and 
attestation  are  each  a  part  of  one  and  the 
same  transaction."  Brooks  v.  Woodson,  87 
Ga.  379,  14  L.  R,  A.  160,  13  S.  E.  712.  A 
concise  but  comprehensive  note  by  the  re- 
porter classifies  the  decisions  on  the  eeneral 
subject,  including  some  that  are  merdy  cog- 

1»5  L.  £.  A. 


nate  to  the  question  involved.  The  annota- 
tion to  this  case  as  reported  in  14  L.  R.  A. 
160,  may  also  be  consulted  with  profit.  The 
fifth  state  is  Texas,  where  the  ruling,  though 
postulated  for  a  decision  of  the  tenor  of 
Roberts  v.  Phillips,  4  £1.  k  Bl.  450,  459,  is 
positive  and  unequivocal.  Fotol^  v.  Stag- 
ner,  55  Tex.  393.  It  appears,  therefore,  that 
even  under  statutes  not  in  terms  requirins^ 
a  testator's  signature,  but  only  his  declared 
written  will,  to  be  attested,  very  weighty 
judicial  opinion  repudiates  the  idea  that 
there  can  be  attestation  before  signature. 
In  no  case  has  it  been  held  that,  where  there 
is  that  requirement,  subscription  of  witness 
can  precede  such  signature.  The  only  state 
having  that  statutory  requirement,  the 
courts  of  which  have  had  occasion  directly 
to  deal  with  it,  is  the  state  of  New  York. 
There  the  statute  since  January  1,  1830»  has 
read  as  follows:  "Every  last  will  and  tes- 
tament of  real  or  personal  property,  or  both, 
shall  be  executed  and  attested  in  the  follow- 
ing manner:  (1)  It  shall  be  subscribed  by 
the  testator  at  the  end  of  the  will ;  ( 2 )  such 
subscription  shall  be  made  by  the  testator, 
in  the  presence  of  each  of  the  attesting  wit- 
nesses, or  shall  be  acknowledged,  by  him, 
to  have  been  so  made  to  each  of  the  at- 
testing witnesses;  (3)  the  testator  at  the 
time  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  de- 
clare the  instrument,  bo  subscribed,  to  be 
his  last  will  and  testament;  and  (4)  there 
shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  at  a  wit- 
ness at  the  end  of  the  will,  at  the  request 
of  the  testator."  2  Rev.  Stat.  p.  63,  S  40. 
In  construing  the  statute  in  Vaughan  v. 
Burford,  3  Bradf.  78,  and  other  decisions, 
Surrogate  Bradford  went  astray.  The  su- 
preme court,  following  Mm,  established  a 
will  signed  by  the  witnesses  before  subscrip- 
tion by  the  testator,  but  on  the  same  occa- 
sion. The  judgment  was  reversed  in  1868 
by  the  unanimous  voice  of  the  court  of  ap- 
peals, then  exceptionally  strong.  The  rea- 
soning of  the  opinion  of  Woodruff,  J.,  in 
Jackson  v.  Jackson,  39  N.  Y.  153,  161,  is  so 
cogent,  yet  simple,  that  I  will  quot«  it. 
After  showing  the  substantial  identity  of 
the  New  York  statute  with  §  9  of  1  Vict.  chap. 
26,  and  citing  many  of  the  English  decisions 
interpreting  that  act,  he  proceeds:  "Our 
statute  on  this  precise  point  reads:  "There 
shall  be  at  least  two  attesting  witnesses 
each  of  whom  shall  sign  his  name  as  a  wit- 
ness at  the  end  of  the  will  at  the  request  of 
the  testator.'  They  are,  in  and  by  this  act 
of  signing  their  names,  to  attest,  not  only 
the  signing  or  {tcknowledgment  [of  signing 
of  the  testator],  but  his  contemporaneous 
declaration  that  it  is  his  will.  Their  signa- 
tm-es  do  not  attest  the  signing  by  the  t^ta- 
tor  if  they  are  placed  there  befofe  the  will 
is  signed  by  him.  For  some  period,  longer 
or  shorter,  as  the  case  may  be,  those  signa- 
tures attest  no  execution, — ^they  certify 
what  is  not  true.  When,  and  in  what  mo- 
ment, do  they  begin  to  operate  as  a  compli- 
ance with  the  statute?  The  only  reply  tnat 
can  be  givep  is,  when  the  testator  signs  his 
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name.  This  is  a  dangerous  construction  of 
the  statute.  May  the  testator  keep  these 
signatures  in  his  possession  one  hour,  one 
M'eek,  or  one  year,  and  then  add  his  signa- 
ture? Certainly  not,  unless  he  summon  the 
same  persons  to  see  him  sign  or  hear  his  ac- 
knowledgment thereof.  But  suppose  he 
mdds  his  signature,  and  dies,  what  then  be- 
comes of  the  presumption  of  due  execution, 
arising  from  the  apparent  regularity  and 
the  due  form  of  the  attestation  clause? 
Once  let  it  be  settled  that  witnesses  may 
sign  before  the  testator,  and  all  presumption 
of  due  execution,  when  witnesses  are  dead 
or  beyond  reach,  ceases.  If  it  be  said  that 
witnesses  will  not  sign,  and  so  leave  their 
names  in  the  possession  of  a  testator,  to 
suppose  they  would  is  to  impeach  their 
honesty,  and  it  is  the  presumption  of  men's 
truth  and  honesty  which  makes  regularity 
and  formal  attestation  prima  facie  evidence 
of  due  execution.  I  do  not  think  this  a 
sufficient  answer.  The  statute  contemplates 
acts,  each  of  which  is  serious  and  import- 
ant. Execution  and  the  attestation  thereof 
bear  a  plain  relation  to  each  other  in  point 
of  time,  in  the  good  sense  and  common  ap- 
prehension of  everyone;  and  the  statute  pre- 
scribing the  requisite  formalities  to  a  valid 
execution  and  authentication  plainly  con- 
templates that  the  acts  of  the  witnesses 
shall  attest  the  signing  and  declaration  of 
the  testator  as  a  fact  accomplished.  I  was 
&t  first  inclined  to  think  that,  if  the  whole 
was  done  at  the  same  interview,  the  attesta- 
tion by  the  signing  of  the  witnesses  might 
be  done  in  any  part  of  it,  without  regard  to 
the  order  of' events.  As  above  suggested, 
the  acts  of  the  testator  may  be;  but  upon 
further  reflection  I  am  satisfied  that  the 
view  taken  of  the  subject  by  the  ecclesiasti- 
cal court  in  England  best  conforms  to  the 
language  and  intent  of  the  statute.  The 
signing  or  acknowledgment  by  the  testator, 
and  his  declaration  that  the  instrument  is 
his  last  T^dll  and  testament,  are  in  the  stat- 
ute made  contemporaneous,  and  neither 
must  necessarily  precede  the  other ;  and  yet, 
in  practice,  this  must  be  construed  to  mean 
on  the  same  occasion,  each  as  parts  of  the 
same  transaction,  and  not  requiring  that 
the  words  of  declaration  should  actually  ac- 
company the  movement  of  the  pen  in  sign- 
ing, or  be  actually  embraced  in  the  terms 
of  acknowledgment  of  such  •  signing.  Prac- 
tically, which  utterance  is  first  is  of  no 
pos«(ib1e  importance.  The  attestation  by 
witnesses  is  of  a  past  transaction.  It  is  so 
in  its  nature,  and  so  in  the  ordering;  and,  I 
think,  the  meaning  of  the  statute.  This 
distinction,  if  it  served  no  useful  purpose, 
if  the  contrary  was  liable  to  no  danger,  nor 
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led  to  any  abuse,  might  be  deemed  a  too 
strict  adherence  to  the  literal  interpretation 
of  the  law.  But  reasons  I  have  suggested 
already,  I  think,  show  that  a  strict  adher- 
ence to  the  statute  is  demanded.  Upon  the 
ground  that,  according  to  the  testimony  as 
it  appears  in  the  case  before  us,  the  witness- 
es signed  before  the  testator,  the  judgment 
of  the  supreme  court  should  be  reversed." 
The  doctrine  of  this  case  was  reaffirmed  in 
1876  in  the  case  of  Sisters  of  Charity  v. 
Kelly,  67  N.  Y.  409;  Folger,  J.,  saying:  "It 
is  clearly  proven  that  the  witnesses  to  the 
instrument  saw  no  act  of  signing  it  by  the 
deceased  until  after  thev  had  signed  their 
own  names  to  it.  It  is  the  law  of  this  state 
that  a  subscription  of  a  will  by  a  testator 
after  the  witnesses  have  signed  their  names 
to  it  is  not  a  due  execution  of  it  by  him." 

It  is  quite  plain  that  if  the  true  inter- 
pretation of  our  statute  is  that  the  witness- 
es are  to  attest,  by  their  subscription,  the 
testator's  signature  or  acknowledgment  of 
signature,  an  instant  of  precedence  on  their 
part  will  render  that  impossible.  There  is 
no  force  in  the  argument  that  in  case  of  an 
uninterrupted  transaction  the  orderly  course 
of  procedure  is  not  material.  The  case  is 
not  one  of  a  rule  that  may  be  relaxed,  but 
one  of  interpretation  of  language,  which,  in 
the  nature  of  things,  must  be  rigid.  Once 
it  is  determined  what  the  words  of  a  stat- 
ute mean,  they  must,  imder  all  circumstan- 
ces, have  that* meaning.  It  is  not  permissi- 
ble to  hold  that  **follow"  can  ever  mean 
"precede."  Besides,  such  a  judicial  modifi- 
cation of  the  statute — for  that  it  must  be — 
would  be  unsafe.  Witnesses  subscribing  a 
will  on  the  faith  that  the  testator  will  im- 
mediately sign  it  can  retain  no  dominion 
over  the'  paper,  and  can  in  no  way  recall 
their  act,  or  advertise  its  abortion,  if  the 
testator  fails  on  his  part.  Protection  as 
well  of  the  witnesses  as  of  the  testator  de- 
mands that  there  shall  be  a  signature  before 
attestation.  Argument  based  on  a  loose 
practice  with  other  than  testamentary  writ- 
ings is  valueless,  for  their  validity  does  not 
depend  on  due  attestation. 

I  conclude  tliat  under  our  statute  it  is 
essential  to  validity  that  everything  re- 
quired to  be  done  by  the  testator  shall  pre- 
cede in  point  of  time  the  subscription  of 
testamentary  witnesses.  /  shall  therefore 
in  this  case  rote  for  reversal,  and  for  the 
direction  of  decree  denying  probate  to  the 
paper  'writing  propounded  as  the  will  of 
Mary  Ann  Caldwell. 

Boicert,  Kmeser,  and  Adams,  JJ.,  dis- 
sent. 
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V, 

PEOPLE  of  the  State  of  IlUnoU. 
(193  lU.  114.) 

1*  A  license  fee  for  tke  purpose  of 
ralfilnir  reveikae  may  be  laid  on  employ- 
ment agencies,  in  the  absence  of  a  constl- 
tutional  prohibition  thereof. 

S.  The  action  of  the  levlslatnre  tte  llx- 
InflT  the  antount  of  the  license  fee  Im- 
posed upon  a  hnsiness  for  purposes  of 
regulation  is  conclusive,  unless  beyond  se- 
rious doubt  it  is  manifest  that  the  amount  of 
the  fee  has  been  established,  not  with  re- 
gard to  the  purpose  of  regulation  with  a 
Tiew  of  protecting  the  public  welfare,  but 
with  the  real  purpose  to  raise  revenue  un- 
der the  gnlse  of  the  police  power,  or  to  sub- 
vert the  proper  exercise  of  that  power  to  the 
prohibition  of  the  right  of  the  citisen  to  ex- 
ercise a  lawful  calling. 

(Magruder,  J,,  diaaenU,) 

(October  24,  1901.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  carrying  on  an  employment 
agency  without  having  obtained  a  license. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Morris  St.  P.  ThonuM  and 
Altseldy  Darrowt  A  Thompaoiiy  for 
plaintiff  in  error: 

The  license  fee  in  question  cannot  be  sus- 
tained as  a  police  regulation. 

If  the  license  fee  prescribed  by  the  act  is 
merely  incidental  to  some  police  regulation 
therein  prescribed,  and  is  reasonable  in 
amount,  there  can  be  no  valid  objection  to 
it;  but  if,  on  the  contrary,  it  appears  from 
the  entire  act  that  the  license  fee  was  im- 
posed for  the  primary  purpose  of  raising 
revenue,  and  not  as  a  means  to  enforce  some 
police  regulation  therein  prescribed,  it  can- 
not be  sustained  under  the  power  to  regu- 
late. 

Wlierc  the  imposition  is  for  the  purpose 
of  regulation,  the  amount  of  the  fee  should 
bear  a  proper  relation  to  the  cost  of  enforc- 
ing the  regulation,  and  should  not  exceed 
the  neceRsary  and  probable  expense  of  issu- 
ing the  license  and  of  inspecting  and  regu- 
lating the  business  which  it  covers. 

Cooley,  Taxn.  2d  ed.  598. 

Where  the  business  intended  to  be  regu- 
lated is  in  its  nature  not  harmful  to  the 
public  interest,  and  hence  cannot  be  prohib- 


ited, the  reasonableness  of  the  license  fee 
may  be  inquired  into,  and  if  found  to  be  ex- 
cessive may  be  set  aside. 

Carrollion  v.  Bazsette,  159  III.  284,  81  L. 
R.  A.  522,  42  N.  K  8.37 ;  Ruhstrat  ▼.  Peopk, 
185  III.  133,  49  L.  R.  A.  181,  57  N.  E.  41; 
Ritchie  V.  People,  156  111.  98,  29  L.  R.  A.  79, 
40  N.  K  454. 

The  license  fee  in  question  cannot  be  soa- 
tained  as  a  revenue  measure. 

If  the  license  fee  is  so  excessive  that  it 
tends  to  deprive  those  whom  it  affects  of 
liberty  and  property  without  due  process  of 
law,  the  legislation  is  bad,  whether  it  can 
be  denominated  a  police  regulation  or  a  rev- 
enue measure;  but  if  the  latter,  it  is  also 
bad,  because  the  title  of  the  act  is  not  suffi- 
ciently broad  to  justify  legislation  designed 
for  the  purpose  of  raising  revenue  for  state 
purposes  generally. 

People  ex  rel,  Chittenden  v.  Metlen,  32 
111.  181;  Leach  v.  People  em  rel.  Patterson, 
122  111.  420,  12  N.  E.  726;  People  ex  rel 
draff  V.  Institution  of  Protestant  Deacon- 
esses, 71  111.  229;  Lockport  v.  Oaylord,  61 
111.  276;  Donnersherger  v.  Prendergast,  128 
111.  229,  21  N.  £.  1 ;  Ritchie  v.  People,  155 
111.  98,  29  L.  R.  A.  79,  40  N.  £.  454. 

Messrs,  E.  S.  Smitli  and  B.  D.  Mom- 
roe,  with  Mr,  H.  J.  WawiHn,  Attorney 
General,  for  defendant  in  error: 

The  general  assembly,  having  the  power 
in  the  first  instance  to  require  the  license 
fee,  has  the  power  to  determine  what  the  li- 
cense fee  shall  be,  and  what  is  a  reasonable 
amount. 

People  ex  rel.  Woodyatt  v.  Thompson,  155 
111.  477,  40  N.  E.  307. 

There  is  not  in  the  Constitution  any  spe- 
cific provision  limiting  the  power  of  the  leg- 
islature in  respect  to  the  question  here  in- 
volved. 

The  question  whether  or  not  a  general 
law  can  be  made  to  apply  in  a  case  not  fall- 
ing within  those  specifically  enumerated  is 
addressed  to  the  le^slature,  and  not  to  the 
courts,  and  its  decision  in  that  respect,  in- 
volved in  the  passage  of  the  act,  is  final, 
and  the  courts  nave  no  power  to  revise,  re- 
verse, or  annul  it. 

Oioners  of  Lands  v.  People  ex  rel.  Stock- 
oy,  113  111.  296;  People  v.  Harper,  91  HI. 
357;  Johnson  v.  Joliet  d  G.  R.  Co.  23  111. 
202;  People  ev  rel.  Woodyatt  v.  Thompson, 
155  111.  475,  40  N.  E.  307;  Wilcox  v.  People 
ex  rel.  Lipe,  90  111.  186;  People  ex  rel.  Bacon 
V.  Cnllom,  100  111.  472;  People  ex  rel.  Bil- 
litigs  V.  Bissell,  19  111.  229,  68  Am.  Dec.  591. 

The  legislature  has  the  power  to  enact 


NOTR. — For  cases  in  this  series  as  to  consti- 
tutionality of  license  tax  on  emigrant  agents, 
see  State  v.  Moore  (N.  C.)  22  L.  R.  A.  472, 
and  Williams  v.  Fears  (Ga.)  50  L.  R.  A.  685. 

As  to  validity  of  license  tax  on  occupation 
or  business  for  rhe  purpose  of  raising  revenue, 
see.  in  this  series,  Banta  v.  Chicago  (111.)  40 
L.  R.  A.  611 ;  State  eif  rel.  Wyatt  v.  Ashbtook 
(Mo.)  48  L.  R.  A.  205 ;  Fleetwood  v.  Read 
(Wash.)  47  L.  R.  A.  205;  and  State  v.  Foster 
(R.  I.)  50  L.  R.  A.  339. 

55  L.  R.  A. 


A^  to  limit  of  the  amount  of  license  fees,  see 
note  to  State  em  rel.  Toi  v.  French  (Mont.)  30 
L.  R.  A.  415;  Carrollton  v.  Baszette  (111.)  81 
L.  R.  A.  523;  Rosenbaum  v.  Newbem  (N.  C.) 
32  L.  R.  A.  123;  Grand  Rapids  v.  Brandy 
(Mich.)  82  L.  R.  A.  116;  Re  Haskell  (Cal.)  32 
L.  R.  A.  527;  State  v.  Harrington  (Vt.)  34  L. 
R.  A.  100;  Morton  v.  Macon  (Ga.)  60  L.  R.  A. 
A8ii  and  StuU  v.  De  Mattes  (Wash.)  61  L.  B. 
A.  892. 
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any  and  all  laws  proper  for  the  government 
or  welfare  of  the  people  of  the  state,  not 
prohibited  by  the  Constitution  of  the  United 
States  or  of  this  state. 

Richards  v.  Raymond,  92  HI.  612,  34  Am. 
Hep.  151. 

The  court  cannot  declare  a  statute  uncon- 
stitutional and  void  on  the  ground  of  unjust 
differences  not  prohibited  by  the  Constitu- 
tion and  within  the  legislative  discretion. 

People  €9  rvl,  Mooney  v.  Hutchinson,  172 
111.  480,  40  L.  R.  A.  770,  60  N,  E.  599 ;  Peo- 
ple vse  of  Peoria  County  v.  Hillf  163  III. 
191,  36  L.  R.  A.  634,  46  N.  £.  796. 

Bosssy  J*f  delivered  the  opinion  of  the 
«ourt: 

Section  10  of  an  act  of  the  general  assem- 
bly entitled  "An  Act  to  Create  Free  Employ- 
ment Otfices  in*  Cities  of  Certain  Designated 
Populations,  and  to  Provide  for  the  Mainte- 
nance, Management,  and  Control  of  the 
Same,  and  to  Prevent  Private  Imitations  of 
the  Name  of  the  Same,  and  Regulating  Pri- 
vate £mplo3rment  Agencies,^'  approved 
April  II,  1809,  in  force  July  1,  1899 
(Kurd's  Stat.  1899,  p.  848),  is  as  follows: 
*'^o  person,  firm,  or  corporations  in  the 
cities  designated  in  S  1  of  this  act  [cities  of 
not  less  than  50,000  population]  shall  open, 
operate,  or  maintain  a  private  employment 
agency  for  hire,  or  where  a  fee  is  charged  to 
either  applicants  for  employment  or  for 
help,  Avitoout  first  having  obtained  a  license 
from  the  secretary  of  state,  which  license 
shall  be  $200  per  annum,  and  who  shall  be 
required  to  give  a  bond  to  the  people  of  the 
state  of  Illinois,  in  the  penal  sum  of  $1,000 
for  the  faithful  performance  of  the  duties 
of  private  employment  agent;  and  no  such 
private  agent  shnll  print,  publish,  or  paint 
on  any  sign,  window,  or  newspaper  publica- 
tion a  name  similar  to  that  of  the  Illinois 
free  employment  offices.  And  any  person, 
firm,  or  corporation  violating  the  provisions 
of  this  act,  or  any  part  thereof,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  less  than  $50 
nor  more  than  $100."  The  plaintiff  in  er- 
ror was  indicted  at  the  November  term, 
1899,  of  the  criminal  court  of  Cook  county, 
for  opening,  operating,  and  maintaining  a 
private  employment  agency  in  the  city  of 
Chicago  without  having  first  obtained  a  li- 
cense from  the  secretary  of  state,  and  with- 
out having  given  a  bond  to  the  people  of 
the  state  of  Illinois  in  the  penal  sum  of  $1,- 
000,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  private  employment 
agent.  The  defendant  moved  to  quash  the 
indictment  on  the  ground  that  the  offense 
charged  was  unknown  to  the  law  of  Illinois ; 
that  S  10  of  the  act  was  void  because  re- 
pui>;nant  to  the  state  Constitution  and  the 
Federal  Constitution,  and  because  oppres- 
sive and  unreasonable;  and  that  the  entire 
act  was  void  because  repugnant  to  the  state 
and  Federal  Constitutions.  The  court  de- 
nied the  motion.  The  defendant  entered  a 
plea  of  not  guilty.  A  jury  was  duly 
waived,  and  the  case  tried  before  the  court. 
At  the  conclusion  of  the  evidence  the  de- 
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fendant  submitted  certain  written  proposi- 
tions of  law,  by  which  the  court  was  asked 
to  hold  (1)  that  the  indictment  did  not 
charge  the  commission  of  anv  offense  known 
to  the  law  of  Illinois;  (2)  that  S  10  of  said 
act  was  void  because  in  contravention  of  the 
Constitution  of  Illinois  and  (3)  of  the  Fed- 
eral Constitution;  (4)  that  the  said  act  was 
void  as  a  whole  because  repugnant  to  the 
state  Constitution  and  (5)  the  Federal  Con- 
stitution; (G)  that  said  §  10  was  void  be- 
cause unreasonable  and  oppressive,  and  (7) 
because  prohibitive  and  not  regulative.  The 
court  took  the  case  under  advisement,  and 
at  the  May  term,  1901,  marked  each  of  the 
propositions  of  law  so  submitted  ''Refused," 
found  the  defendant  guilty, '  and  assessed 
against  him  a  fine  of  $50.  To  reverse  the 
judgment  entered  on  that  finding,  this  writ 
of  error  has  been  sued  out  of  this  court. 

The  proof  was  clear  that  in  the  month  of 
December,  1809,  the  defendant  was  engaged 
in  the  business  of  a  private  employment 
agent  in  the  city  of  Chicago,  and  that  he 
had  not  procured  a  license  therefor  from 
the  secretary  of  state.  The  plaintiff  in  er- 
ror admits  that,  if  that  section  is  valid  in 
its  entirety,  the  judgment  of  the  criminal 
court  was  warranted  by  the  evidence.  Sec- 
tion 1  of  article  4  of  the  Constitution  of 
1870  lodges  the  legislative  power  of  the  state 
in  the  general  assembly,  consisting  of  the 
senate  and  house  of  representatives.  The 
supreme  or  sovereign  power  of  legislation, 
which  under  our  form  of  government  resides 
in  the  people,  by  the  adoption  of  the  said  f 
1  of  article  4  of  the  Constitution  of  1870 
was  vested  in  the  general  assembly,  subject 
only  to  the  limitations  and  restrictions 
found  in  other  portions  of  the  organic  in- 
strument or  in  the  Constitution  of  the  Unit- 
ed States.  Hawthorn  v.  People,  109  III. 
302,  50  Am.  Rep.  610;  People  use  of  Peoria 
County  V.  Hill,  103  III.  186,  36  L.  R.  A.  634, 
46  N.  E.  790.  It  is  a  well -recognized  attri- 
bute of  sovereign  power  to  tax  any  occupa- 
tion for  the  purpose  of  raising  revenue,  and 
such  tax  may  be  laid  and  collected  in  the 
form  of  a  license  fee.  Cooley,  Const.  Lim. 
479;  Cooley,  Taxn.  570,  572,  591,  592,  599; 
Banta  v.  Chicago,  172  III.  204,  40  L.  R.  A. 
611,  50  N.  E.  233.  Article  9  of  the  Consti- 
tution of  1 870  is  expressly  devoted  to  the 
exercise  of  the  power  of  raising  revenues. 
Section  1  of  the  said  article  authorized  the 
general  assembly  to  tax  certain  occupations 
specifically  enumerated  in  the  section.  The 
occupation  of  private  employment  agent  is 
not  therein  enumerated.  The  incorporation 
into  the  Constitution  of  the  section  giving 
the  legislature  authority  to  tax  certain 
enumerated  occupations  for  the  purpose  of 
raising  revenue  does  not  operate  to  limit 
the  power  of  the  lawmaking  department  of 
the  state,  in  exercising  the  sovereign  right 
of  taxation  of  occupations,  to  the  particular 
occupations  specified.  The  familiar  canon 
of  construction,  that  such  enumeration 
should  be  held  by  implication  to  inhibit  the 
taxation  of  any  occupation  not  specified  in 
the  section,  cannot  be  given  application,  for 
the  reason  such  construction  is  expressly 
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forbidden  by  i  2  of  article  9  of  the  organic 
law.  Expressions  in  Banta  v.  Chicago^  172 
111.  204,  40  L.  R.  A.  611,  50  N.  £.  233,  that 
such  canon  of  construction  is  applicable, 
were  made  inadvertently.  No  inhibition, 
therefore,  arises  against  the  imposition  of  a 
license  fee  upon  the  occupation  of  the  plain- 
tilT  in  error  on  the  sole  ground  that  the  fee 
was  laid  as  a  tax  for  purposes  of  revenue. 

It  is  an  attribute  of  sovereign  power  to 
enact  laws  for  the  exercise  of  such  restraint 
and  control  over  the  citizen  and  his  occupa- 
tion as  may  be  necessary  to  promote  the 
health,  safety,  and  welfare  of  society.  This 
power  is  known  as  the  "police  power."  In 
its  exercise  the  general  assembly  may  pro- 
vide that  any  occupation  which  is  the  prop- 
er subject  of  the  power  may  not  be  pur- 
sued by  the  citizen,  except  authorized  by  a 
license  issued  by  public  authority  so  to  do. 
Suoh  enactment  may  require  the  payment 
of  a  fee,  and  the  execution  of  a  bond  with 
security,  conditioned  in  view  of  the  objects 
and  purpose  of  the  act,  as  a  prerequisite  to 
the  issuance  of  such  license.  What  occupa- 
tions are  the  proper  subjects  of  this  power 
is  a  judicial  question.  Lake  View  v.  Rose 
Hill  Cemetery  Co.  70  111.  191,  22  Am.  Rep. 
71;  Ritchie  v.  People,  155  111.  98,  20  L.  R. 
A.  79,  40  N.  E.  454;  Booth  v.  People,  186 
111.  43,  50  L.  R.  A.  762,  57  N.  E.  798.*  That 
the  public  welfare  demands  legislation  pre- 
scribing regulations  and  restrictions  to  pro- 
tect against  the  evils  of  imposition  and  ex- 
tortion which  have  manifested  themselves  in 
the  conduct  of  private  employment  agencies 
is  not  contradicted  by  counsel  for  plaintiff 
in  error,  but  such  counsel  contend  that  the 
license  fee  imposed  by  said  §  10  of  the  act 
is  enacted  for  the  primary  purpose  of  rais- 
ing revenue,  and  not  as  a  means  of  enforc- 1 
ing  any  police  regulation.  The  argument  is 
tliat  the  sole  regulation  or  restraint  pre- 
scribed by  the  section  on  the  business  of  em- 
ployment agents  is  that  they  shall  not  simu- 
late the  name  of  the  state  free  employment 
offices  established  by  other  sections  of  the 
act,  and  that  the  license  fee  of  $200  has  no 
relation  to  the  cost  of  enforcing  this  regu- 
lation, but  is  an  oppressive,  arbitrary  exac- 
tion on  the  occupation,  and  is  in  contraven- 
tion of  the  guaranties  of  both  the  Federal 
and  state  Constitutions  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  U.  S.  Const. 
5th  Amend.  111.  Const,  art.  2,  §  2.  The  po- 
sition of  the  attorney  general  is  that  the 
general  assembly  is  vested  with  the  abso- 
lute and  unrestricted  power  to  determine 
what  the  license  fee  shall  be,  and  that  the 
judgment  and  discretion  of  the  legislature, 
as  expressed  in  the  act,  are  conclusive  as  to 
the  reasonableness  thereof.  The  attorney 
genera]  concedes  that  the  ordinance  of  a 
municipality  prescribing  the  exaction  of  a 
license  fee  upon  any  lawful  occupation  in 
virtue  of  the  police  power  delegated  to  such 
municipality  by  the  general  assembly  may 
be  open  to  review  by  the  courts,  and  the 
reasonableness  or  unreasonableness  of  the 
license  fee  fixed  by  the  ordinance  may  be 
determined  by  the  court,  but  insists  that 
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the  court  has  no  such  power  of  review  when 
the  general  assembly,  m  the  excroise  of  the 
sovereign  power  of  legislation  with  which  it 
is  vested,  has  fixed  and  declared  the  amount 
of  the  license  fee.  The  enactment  in  ques- 
tion does  not  seek  to  prohibit  the  pursuit  of 
the  occupation  of  an  employment  agent  by 
a  private  citizen,  but  only  the  regulation  of 
tfiat  occupation.  If,  under  the  guise  of  reg- 
ulation, the  general  assembly  should  fix  a 
license  fee  so  exorbitant  in  amount  as  to 
operate  as  a  prohibition  upon  the  calling 
or  create  a  monopoly,  and  clearly  without 
relation  to  the  cost  and  expense  of  regula- 
tion, the  effect  would  be  to  deprive  the  citi- 
zen of  a  liberty  and  property  right  under 
the  Constitution,  and  it  would  be  within  the 
power  of  the  court  to  so  declare.  But  the 
courts  always  proceed  with  great  hesitation 
and  caution  in  passing  upon  the  validity  of 
the  enactments  of  the  general  assembly. 
Primarily,  we  assume  the  lawmaking  body 
considered  the  effect  of  the  proposed  enact- 
ment upon  the  constitutional  rights  of  the 
citizen,  and  that  it  acted  from  patriotic  and 
just  motives,  and,  in  fixing  the  amount  of 
the  fee  to  be  paid  as  a  prerequisite  to  the 
right  to  a  license  to  pursue  the  calling  of  an 
employment  agent,  acted  upon  proper  con- 
sideration and  in  the  exercise  of  honest  in- 
tentions. The  requirementfl  that  a  bond 
shall  be  given  conditioned  for  the  faithful 
performance  of  the  duties  of  employment 
agent,  and  that  a  license  shall  be  secured, 
are  within  themselves  matters  of  regulation* 
in  addition  to  the  recjuirement  that  private 
agencies  shall  not  simulate  the  name  or 
signs  of  the  public  employment  offices,  and 
the  conditions  of  the  bond  charge  upon  the 
public  officials  of  the  state,  whose  duty  it 
is  to  enforce  compliance  with  such  condi- 
tions, further  duties  clearly  in  the  nature 
of  regulation  of  the  occupation.  What 
amount  the  applicant  for  a  license  shall  be 
required  to  pay  as  a  license  fee  is  plainly 
committed  to  the  general  assembly  for  de- 
termination, and  the  action  of  that  depart- 
ment of  the  state  government  is  conclusive^ 
except,  beyond  serious  doubt,  it  is  manifest 
that  the  amount  of  the  fee  has  been  in  any 
particular  instance  established,  not  with  re- 
gard to  the  purpose  of  regulation  of  the  oc- 
cupation, with  the  view  of  protecting  the 
public  welfare,  but  with  the  real  purpose  to 
raise  revenue  under  the  guise  of  the  police 
power,  or  to  subvert  the  proper  exorcise  of 
that  power  to  the  prohibition,  by  means  of 
oppressive  license  fees,  of  the  right  of  the 
citizen  to  exercise  a  lawful  calling,  in  vio- 
lation of  the  constitutional  guaranties 
against  the  destruction  of  the  liberty  and 
property  right  of  a  citizen.  This  court 
would  not  assume  to  enter  upon  the  consid- 
eration of  the  question,  pure  and  simple, 
whether  the  legislative  mind  and  judgment 
were  at  fault  in  determining  the  amount  to 
be  required  as  a  license  fee  for  the  purpose 
of  regulating  an  occupation  in  the  interest 
of  the  welfare  of  the  public.  If  errrr^  or 
defects  of  this  character  exist  in  an  eu'ut- 
inent,  the  remedy  is  by  way  of  an  applica- 
tion to  the  general  assembly,  when  again< 
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convened,  for  the  repeal  or  modification  of 
the  ill-advised  provision. 

The  judffinent  appealed  from  ie  affirmed. 


'f  J.,  dissents. 


BeheariDg  denied  December  5,  19(M. 


Homer  ATHERTON,  Appi^ 

V. 

Francis  D.  ROCHE  et  ok 
(192  III.  252.) 

1.  A  deed  to  vrantor**  danflrltter  and 
Iter  kuiibaiid  and  «tlielr  bodily  lielra*> 

uDder  tbe  Illinois  statute  vests  a  life  estate 
in  the  Arst  takers,  with  a  remainder  in  fee 
in  the  heirs  of  the  bodies  of  both. 

2.  A  deed  to  grantor's  daughter  and 
her  liasband  and  "their  bodily  heirs" 
eannot  be  reformed  so  as  to  include  all 
the  heirs  of  her  body,  merely  because  the 
irrantor  Intended  that  result  and  thought  the 
use  of  the  word  "their'*  would  accomplish 
It,  since  the  mistake  is  one  of  law,  against 
which  equity  will  not  alTord  relief. 

(Wilkin,  Ch,  J.,  and  Bogga  and  Carter,  JJ„  die- 

Bent.) 

(October  24,  1901.) 

APPEAL  by  defendant  Atberton  from  a 
decree  of  the  Circuit  Court  for  Alex- 
ander County  in  favor  of  complainants  in  a 
suit  to  reform  a  deed  and  establish  rights 
under  it.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr,  William  S.  Dewey,  Guardian  ad 
Litem  for  Homer  Atherton,  appellant. 

Messrs,  Lansden.  A  Leek  and  DaTid  S. 
Iiansdeiiy  for  the  parties: 

The  deed  of  March  21,  1882,  conveyed 
what  would  have  been  at  common  law  an 
estate  tail  special." 

1  Co.  Litt.  §§  13-15,  283;  2  Preston,  Es- 
tates, 413,  435-438;  2  Bl.  Com.  113,  114; 
Lehndorf  v.  Cope,  122  111.  317,  13  N.  E.  506. 

But  under  the  operation  of  §  6  of  our 
statute  on  conveyances,  upon  this  deed,  in- 
stead of  an  estate  tail  special,  a  life  estate 
was  vested  in  Margaret  E.  and  Byron  J. 
AthcrtoD,  the  remainder  in  fee  going  to 
their  only  bodily  heir,  Homer  Atherton,  the 
appellant,  "according  to  the  course  of  the 
common  law." 

Frazer  v.  Peoria  County,  74  111.  2&2; 
Leioia  v.  Pleasants,  143  111.  271,  30  N.  E. 
323,  32  N.  E.  384;  Dinwiddie  v.  Self,  145 
111.  290,  33  N.  E.  892. 

The  remainder  in  fee  was  contingent,  but 
vested  in  Homer  Atherton  upon  his  birth 

NoT£. — As  to  reformation  of  deed  for  mistake 
as  to  legal  effect  of  word  "heirs/*  see,  in  this 
series,  Fowler  v.  Black  (111.)  11  L.  R.  A.  670. 

As  to  right  to  relief  in  equity  against  mis- 
takes of  law.  see  also  Miller  v.  Powers  (Ind.) 
4  L.  R.  A.  483.  and  note;  Page  v.  Hlgglns 
(Mass.)  5  L.  R.  A.  152,  and  note;  and  Cart- 
wright  V.  Dickinson  (Tenn.)  1  L.  R.  A.  706. 
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ten  and  a  half  months  after  the  execution  ofi 
the  deed 

Dinwiddie  v.  Self,  145  111.  290,  33  N.  E. 
892;  Kcllett  v.  Shepard,  139  111.  433,  28  N. 
E.  751,  34  N.  £.  254. 

The  deed  must  speak  for  itself.  Parol 
evidence  cannot  be  received  to  vary  or 
change  its  terms  or  legal  effect. 

Fowler  v.  Black,  136  III.  363,  11  L.  R.  A. 
670,  26  N.  E.  596;  Seymour  v.  Bowles,  172 
111.  521,  50  N.  E.  122;  Ballanoe  v.  Peoria, 
180  111.  29,  54  N.  E.  428. 

The  supposed  ox  alleged  mistake  on  the 
part  of  tne  grantor,  Francis  D.  Atherton, 
was  a  mistake  of  law,  and  equity  can  afford 
no  relief. 

Seymour  t.  Bowles,  172  111.  521,  50  N.  E. 
122;  Purvines  v.  Harrison,  151  111.  219,  37 
N.  E.  705. 

The  deed  of  March  21,  1882,  was  a  volun- 
tary deed,  and  equity  will  not  lend  its  aid 
for  its  reformation. 

Preston  v.  Williams,  81  111.  176. 

Nor  was  the  alleged  mistake  a  mutual 
one. 

Purvines  v.  Harrison,  151  111.  219,  37  N. 
E.  705 ;  Page  v.  Higgins,  150  Mass.  27,  5  L. 
R.  A.  152,  22  N.  E.  63. 

Appellees  insist  that  our  statutes-  have  so 
modified  the  relation  of  husband  and  wife, 
and  so  changed  estates  in  land  as  they  ex- 
isted at  common  law,  that  a  deed  now  made 
to  husband  and  wife  and  their  bodily  heirs 
will  be  held  to-  have  the  same  legal  effect  as 
a  deed  to  two  men  or  two  women,  by  name, 
and  their  bodily  heirs,  or  that  it  would  be- 
held to  be,  in  legal  effect,  a  deed  to  them 
and  the  heirs  of  their  bodies  and  of  each  of 
them;  and  that  in  this  case  all  of  Margaret 
E.  Atherton's  children  took  in  fee  as  they 
were  bom,  as  would  also  Byron's  had  he 
survived  his  wife  and  married  another 
woman  and  had  issue. 

Francis  D.  Atherton,  the  grantor,  in  the 
deed  of  March  21,  1882,  desired  to  secure 
the  land  to  his  daughter  and  her  children. 
Naturally  that  would  have  been  his  desire 
and  purpose.  He  could  not  secure  it  to  her 
children  without  limiting  her  interest  to  a 
life  estate.  It  would  seem  almost  incredi- 
ble that,  desiring  to  make  provision  for  his- 
daughter's  children,  he  should  intentionally 
leave  out  the  only  one  yet  born,  and  she  a 
mere  child  of  three  or  four  years,  and  of 
wliom  he  thought  so  much,  and  who  had 
lived  at  his  own  house  most  of  her  life. 

These  facts  show  what  the  deed  should 
have  been,  and  for  the  admissibility  of  these 
facts  appellees  cite — 

Dintoiddie  v.  Self,  145  111.  290,  33  N.  E. 
892;  Kyner  v  Boll,  182  111.  171,  54  N.  E. 
925;  Wisconsin  M.  d  F,  Ins,  Co,  Bank  v.. 
Mann,  100  Wis.  596,  76  N.  W.  777;  Broch 
V.  O'DeU,  44  S.  C.  22,  21  S.  E.  976;  Pink- 
ham  V.  Pinkham,  60  Neb.  600,  83  N.  W.  837. 

The  view  that  would  vest  the  remainder 
in  Fannie  K.  Peeler  on  delivery  of  the  deed 
is  preferred  in  law  to  the  view  that  would' 
make  the  remainder  contingent  until  a  child 
should  l^  born  unto  Margaret  and  Bvron*. 

Sco/ield  V.  Olcott,  120  111.  362,  11  N.  E. 
361 ;  Kcllett  v.  Shepard,  139  111.  433,  28  N.. 
E.  751,  34  N.  K  254. 
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Handt  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  chancery,  filed  by  Francis 
D.,  Leslie,  and  Leon  Roche,  minors,  by  their 
next  friend,  James  S.  Roche,  in  the  circuit 
court  of  Alexander  county,  against  Homer 
Atherton  and  Fannie  E.  Jones,  to  reform 
a  certain  deed  bearing  date  March  21,  1882, 
executed  by  Francis  D.  Atherton  and  Mar- 
tha E.,  his  wife,  conveying  99  acres  of  land 
off  of  the  south  side  of  lot  3,  claim  529,  sur- 
vey 527,  in  Alexander  county,  Illinois,  to 
Margaret  E.  and  Byron  J.  Atherton,  "to 
them  and  their  bodily  heirs,  forever,"  so 
that  it  would  operate  to  vest  the  remainder 
in  fee  in  said  lands  in  all  the  heirs  of  said 
Mar&faret  E.,  deceased,  and  that  partition  of 
the  land  described  therein  be  made  accord- 
ing to  the  riglits  and  interests  of  the  parties 
after  such  reformation  of  the  deed  should 
have  been  made.  The  defendant  Fannie  £. 
Jones  entered  her  appearance,  and  filed  an 
answer  admitting  the  allegations  of  the  bill. 
The  defendant  Homer  Atherton,  who  was 
duly  served  with  summons,  being  a  minor, 
a  guardian  ad  litem  was  appointed  for  him. 
The  answer  of  the  guardian  ad  litem  having 
been  filed,  and  a  replication  thereto,  the 
cause  was  referred  to  the  nrnster  in  chan* 
eery  to  take  and  report  proofs  and  his  find- 
ings and  conclusions  of  law.  The  proofs 
having  been  taken,  the  report  of  the  master 
in  chancerv  filed,  and  exceptions  overruled 
thereto,  a  decree  was  enterea  reforming  said 
deed,  and  appointing  commissioners  to  make 
partition  of  said  land  equally  between  the 
complainants  and  defendants,  on  the  basis 
that  said  Francis  D.  Roche,  Leslie  Roche, 
Leon  Roche,  Homer  Atherton,  and  Fannie 
E.  Jones  were  each  the  owners  in  fee  sim- 

1>1e  of  the  undivided  one-fifth  part  of  said 
and,   from   which   decree  Homer  Atherton 
has  prosecuted  an  appeal  to  this  court. 

The  master  in  chancery  foimd  that  Fran- 
cis D.  Atherton,  the  grandfather  of  the  com- 
plainants and  defendants  (now  dpc^ased), 
was,  on  the  21nt  day  of  March,  1882,  the 
owner  in  fee  simple  of  said  land;  that  on 
said  day,  for  the  expressed  consideration  of 
$10,  he^  together  with  his  wife,  Martha  E. 
Atherton,  conveyed  said  land  to  his  daugh- 
ter, Margaret  E.  Atherton,  and  Byron  J. 
Atherton,  her  husband,  and  their  bodily 
h^ira;  that  said  Byron  J.  Atherton,  the  hus- 
band of  Margaret  E.  Atherton.  was  not  of 
kin  or  otherwise  related  to  said  Francis  D. 
Atherton ;  that  in  said  deed  the  party  of  the 
second  part  is  described  as  "Margaret  E. 
and  Byron  J.  Atherton,"  and  the  granting 
clause  therein  is  "to  them  and  their  bodily 
heirs,  forever,"  and  the  habendum  clause  re- 
cites that  the  said  land  is  to  be  held  to  the 
only  proper  use,  benefit,  and  behoof  of  "the 
said  party  of  the  second  part  and  their  bod- 
ily heirs,'  forever,"  and  the  relinquishment 
of  homestead  in  the  said  deed  is  unto  the 
said  party  of  the  second  pirt  and  "th»ir 
bodilv  heirs;"  that  the  said  Mar!7«rpt  E. 
Atherton  was  married  three  times,  the  first 
marriatre  being  to  David  R.  Pe*»ler  in  the 
year  1878,  by  which  marringe  sh*»  had  one 
child,  a  d«u'rhter,  now  Fnnnie  E.  Jon'^s; 
that  said  Margaret  E.  Peeler  was  on  the  6th 
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day  of  December,  1881,  granted  ft  divoiea 
from  her  husband,  by  the  circuit  court  of 
Alexander  county,  for  his  fault;  that  on  the 
5th  day  of  February,  1882,  she  was  married 
to  Byron  J.  Atherton,  by  whom  she  had  one 
child,  a  son.  Homer  Atherton,  who  was  bom 
on  the  2d  day  of  Februai^,  1883;  that  said 
Byron  J.  Atherton  died  m  the  year  1884; 
that  the  said  Margaret  £.  Atherton,  on  the 
3d  day  of  March,  1886,  married  James  8. 
Roche,  by  whom  she  had  three  children,— 
Francis  Roche,  bom  in  1887,  Leslie  Roche, 
bom  in  1890,  and  Leon  Roche,  bom  in  1892; 
that  said  Margaret  E.  Roche  died  on  the 
16th  day  of  June,  1894. 

It  is  averred  in  the  bill  that  said  Fannie 
E.  Peeler  (now  Fannie  E.  Jones)  was  high- 
ly esteemed  and  regarded  and  greatly  loved 
by  her  grandfather,  the  said  Francis  D. 
Atherton,  and  that  it  was  his  intention  and 
purpose,  when  he  made  said  deed,  to  make 
provision  thereby  for  said  Fannie  E.  and 
any  other  child  or  children  his  daughter, 
Margaret  £.,  might  have,  either  by  said 
Byron  J.  or  any  other  husband  whom  she 
might  have:  and  that  when  he  executed  said 
dcKl  he  supposed  that  the  words  "and  their 
bodily  heirs,"  as  used  in  said  deed,  did  or 
would  include  the  said  Fannie  E.  and  any 
other  child  or  children  whomsoever  that 
might  thereafter  be  bom  unto  his  said 
daughter ;  and  that  the  consideration  named 
in  the  deed  was  but  nominal,  and  that  the 
actual  consideration  was  the  desire  of  the 
said  Francis  D.  Atherton  to  make  provision 
for  his  daughter,  said  Margaret,  and  for  her 
children;  and  that  the  word  ''their**  in  the 
phrase  "their  bodily  heirs,  forever,"  in  the 
granting  and  habendum  clauses  of  the  deed, 
was  employed  with  the  understanding  and 
intention  on  the  part  of  said  grantor  in  said 
deed  that  it  meant  and  included  all  bodily 
heirs  of  his  said  daughter. 

George  VV.  Harrison,  the  justice  of  the 
peace  before  whom  the  deed  in  question  was 
acknowledged,  was  called  as  a  witness.  He 
testifle<l  he  was  well  acquainted  with  the 
grantor  and  with  the  grantees.  He  identi- 
fied the  original  deed  as  the  instrument 
which  was  acknowledged  before  him  by 
said  grantor.  It  was  partly  written  and 
partly  printed.  The  words  "their  bodily," 
in  each  of  the  clauses  of  the  deed,  wcrp  in 
writing,  the  words  "heirs  forever"  in  print, 
and  that  he  believed  the  written  pnrts  of 
the  body  of  the  deed  were  in  the  handwrit- 
ing of  Byron  J.  Athert-on,  one  of  the  gran- 
tees.    He  further  testified  as  follows: 

Q,  Where  did  you  take  the  acknowledg- 
ment T 

A.  I  took  Francis  D.  Atherton's  acknowl- 
edgment in  his  store,  about  150  yards  from 
his  residence,  and  then  T  proceeded  to  the 
residence  and  took  Mrs.  Atherton's  acknowl- 
edgment. 

Q.  How  did  vou  happen  to  be  at  the  store 
on  that  occasion t 

A,  T  did  my  trading  at  the  store.  aT»d  was 
probably  there  for  the  purpose  of  trading  at 
the  store. 

Q,  State  whother  or  not  you  and  Francie 
D.  Atherton  looked  at  or  examined  the  deed 
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at  his  store,  and  had  any  oonTenatioa  about 
it. 

A.  Tea,  sir;  we  did. 

Q.  State  what  he  said  to  you  about  the 
deed,  and  give  the  conversation,  or  the  eub- 
■tance  thereof,  as  near  as  you  can. 

A.  His  eyes  were  not  very  good,  and  he 
aaked  me  to  read  the  deed  over  to  him,  and 
I  did  so.  When  I  came  to  the  words  "and 
their  bodily  heirs,"  I  asked  him  if  he  didn't 
think  that  was  wrong,  and  that  it  would 
cut  Fannie  Peeler,  or  any  other  children  ex- 
cept Byron's,  out.  He  said:  "No,  it  would 
not.  I  want  all  of  Margaret's  children  to 
ahare  alike  in  the  land."  I  asked  him  why 
he  made  the  deed  that  way.  He  said  in  re- 
ply that  he  ^mnted  Byron  and  Margaret 
to  have  a  lifetime  interest  in  the  land,  but 
flo  they  could  not  sell  it,  and  when  thejr  died 
be  wanted  her  children  to  all  share  alike  in 
the  land. 

Q.  When  did  that  conversation  take 
place?  Was  it  before  or  after  you  went  to 
the  house  to  take  Mrs.  Atherton's  acknowl- 
edirment? 

A.  It  was  just  before  Francis  D.  Ather- 
ton  signed  the  deed  at  the  store,  and  before 
I  went  to  the  residence  to  take  Mrs.  Ather- 
ton's  acknowledgment. 

Q.  If,  in  that  conversation,  you  made  any 
suggestion  to  him  about  changing  any  word 
or  words  in  the  deed,  please  state  what  you 
flaid  about  the  matter,  and  his  reply. 

A.  I  suggested  to  him  changing  the  word 
"their"  to  "her"  in  the  expression  "their 
bodily  heirs,"  and  he  said  that  would  not 
make  any  dijfference;  that  her  children 
would  all  share  alike  anyhow. 

Q.  Do  you  remember  of  anyone  being  pres- 
ent at  that  conversation? 

A.  Tes.  Byron  Atherton  and  Tom 
Sroithey  were  there,  and  all  three  of  them 
argued  against  me  about  the  effect  of  the 
word  "their,"  claiming  that  it  would  make 
no  difference,  and  that  all  of  her  children 
would  share  equally. 

The  deed  to  Margaret  E.  and  Byron  J. 
Atherton,  "to  them  and  their  bodily  heirs, 
forever,"  conveyed  what  would  have  been  at 
common  law  an  estate  tail  special.  1  Co. 
Litt.  S9  13-15,  283;  2  Preston,  Estates,  413, 
435-438;  2  Bl.  Com.  113,  114;  2  Bacon, 
Abr.  Ist  Am.  ed.  1811,  pp.  547,  548;  Hop- 
kins, Real  Prop.  pp.  43,  44;  Lehndorf  v. 
Cope,  122  111.  317,  13  N.  E.  506.  Under  the 
operation  of  S  6  of  an  act  entitled  Convey- 
ances (Hurd's  Rev.  Stat.  1899,  chap.  30,  p. 
401),  however,  instead  of  an  estate  tail  spe- 
cial a  life  estate  was  vested  in  Margaret  E. 
snd  Byron  J.  Atherton,  the  remainder  in 
fee  coing  to  their  bodily  heirs  according  to 
the  course  of  the  common  law.  Frazer  v. 
Peoria  County,  74  111.  282;  Letois  v.  Pleas- 
anU,  143  HI.  271,  30  N.  E.  323,  32  N.  E. 
384 ;  Dimoiddie  ▼.  Self,  145  111.  290,  33  N. 
K.  892;  Kyner  v.  Boll,  182  111.  171,  54  N. 
E.  925.  The  bodily  heirs  referred  to  are 
not  Margaret's  bodily  heirs,  nor  Byron's 
oodily  heirs,  but  "their"  bodily  heirs, — ^that 
is,  the  bodily  heirs  of  both  Marjiaret  and 
Byron, — ^which  language  excludes  Fannie  E. 
Jones  and  Francis  D.  I^slie,  and  Leon  Roche, 
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and  applies  only  to  Homer  Atherton,  who 
is  .the  only  person  who  comes  within  the 
description  ox  "their  bodily  heir;  that  is, 
the  bodily  heir  of  both  of  them.  The  re- 
mainder in  fee  was  contingent,  but  vested  in 
Homer  Atherton  upon  his  birth.  Dinwiddie 
v.  Self,  145  111.  290,  33  N.  £.  892;  Kelleit 
V.  Shepard,  139  111.  433,  28  N.  E.  751,  34 
N.  £.  254.  The  effect,  therefore,  of  said 
deed  was  to  vest  in  Margaret  E.  and  Byron 
J.  Atherton  a  life  estate,  and  the  remainder 
in  fee  in  Homer  Atherton,  as  their  only 
bodily  heir,  who  is  now  the  sole  legal  owner 
in  fee  of  said  lands. 

The  legal  title  to  said  land  being  in  Hom- 
er Atherton,  was  the  court  below  warranted, 
upon  the  case  made,  in  reforming  the  deed, 
and,  after  such  reformation,  in  decreeing 
four  fifths  of  said  lands  to  be  the  property 
of  the  other  children  of  Margaret  E.  Roche? 
We  Uiink  not.  The  mistake  insisted  upon 
and  sought  to  be  corrected  consists  in  the 
use  of  the  word  "their"  instead  of  "her,"  in 
Uie  clause  "to  them  and  their  bodily  heirs, 
forever."  found  in  said  deed,  and  under 
which  Homer  Atherton  takes  title.  There  is 
uo  claim  that  said  grantor,  at  the  time  he 
executed  said  deed,  was  not  fully  aware  of 
its  terms  and  language,  or  that  he  was  in 
any  way  deceived,  misled,  or  otherwise  im- 
posed upon,  or  subjected  to  any  undue  or  im- 
proper influence.  The  evidence,  on  the  oth- 
er hand,  clearly  shows  that  the  deed  was  read 
to  him  prior  to  the  execution  thereof,  and 
that  he  knew  the  word  "their"  was  used, 
and  that  the  word  "her"  was  not  used  in 
said  clause;  that  he  discussed  the  meaning* 
of  the  terms  employed  at  the  time  he  signed 
and  acknowledged  the  deed,  and  insisted  he 
knew  the  legal  effect  thereof,  and  that  it  ex- 
pressed his  meaning.  It  is  therefore  appar- 
ent that  the  mistake  complained  of  is  not  a 
mistake  as  to  what  words  were  contained  in 
the  deed,  but  simply  as  to  the  meaning  and 
legfil  effect  of  the  word  "their"  when  used 
in  the  clause  "to  them  and  their  bodily 
heirs,  forever."  This,  manifestly,  is  not  a 
mistake  as  to  any  fact.  It  is  ]>urely  a  mis- 
take of  law,  and  the  rule  in  this  state,  sub- 
ject to  certain  exceptions, — among  which 
this  ease  does  not  fall, — is  firmly  estab- 
lished that  courts  of  ecjuity  will  not  lend 
their  aid  to  relieve  against  mere  mistakes 
of  law 

In  Fowler  v.  Black,  136  III.  363,  26  N.  E. 
596,  11  L.  R.  A.  670,  where  the  mistake 
sought  to  be  corrected  consisted  in  the  use 
of  the  word  "heirs,"  instead  of  "children," 
in  a  deed,  Mr.  Justice  Bailey,  speaking  for 
the  court,  on  p.  378,  136  111.,  p.  673,  11  L. 
R.  A.,  and  p.  598^  26  N.  E.,  says:  "The 
general  rule,  subject,  it  is  true,  to  certain 
exceptions,  is  that  courts  of  equity  will  not 
lend  their  aid  to  relieve  against  mere  mis- 
takes of  law.  Mr.  Justice  Story,  in  discuss- 
ing the  rule  and  its  exceptions,  after  analyz- 
ing and  reviewing  at  considerable  length  the 
leading  decisions  bearing  upon  the  question, 
reaches  the  conclusion  that  the  rule  is  re- 
laxed in  cases  where  there  Is  a  total  igno- 
rance of  title,  founded  in  a  mistake  of  a 
plain  and  settled  principle  of  law,  and  in 
cases  of  imposition,  misrepresentation,  un- 
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due  influence,  misplaced  confidence,  or  sur- 
prise. 'But,'  sires  the  learned  author,  •  'it 
may  be  safely  affirmed,  upon  the  highest  au- 
thority, as  an  established  doctrine,  that  a 
mere  naked  mistake  of  law,  unattended  by 
any  such  special  circumstances  as  have  been 
above  suggested,  will  furnish  no  ground  for 
the  interposition  of  a  court  of  equity/  1 
Story,  Eq.  Jur.  §§  137,  138.  The  general 
rule  above  laid  down  has  been  frequently 
recognized  and  enforced  by  this  court."  In 
Sihert  ▼.  McAvoy,  16  111.  106,  on  page  109, 
the  court  says:  "If  he  misconstrued  the 
contract  as  written,  that  was  a  mistake  of 
law,  and  not  of  fact,  and  for  such  mistakes 
equity  can  grant  no  relief.  It  is  where  par- 
tics  intended  to  insert  words  in  a  contract 
which  were  by  accident  omitted  that  equity 
can  reform  the  contract  by  inserting  them, 
or  by  expunging  words  they  did  not  intend 
to  have  mserted.  If  the  words  are  written 
as  the  parties  intended  they  should  be  writ- 
ten, or  supposed  they  were  written,  when 
they  signed  the  contract,  no  matter  how  much 
they  may  be  mistaken  as  to  the  meaning  of 
those  words,  no  relief  can  be  granted,  either 
at  law  or  in  equity.  The  construction  of 
words  is  a  matter  of  law;  the  insertion  of 
words  is  a  matter  of  fact.  It  is  for  mis- 
takes of  fact  alone  that  contracts  may  be 
reformed."  In  Oordere  v.  Dawning,  18  111. 
402,  an  agreement  had  been  made  for  the 
sale  of  land.  The  parties  went  to  a  justice 
of  the  peace  for  the  purpose  of  executing 
nnd  acknowledging  a  deed.  The  grantor  de- 
clined to  make  a  deed  containing  covenants 

•  of  warranty,  and  directed  the  justice  to  pre- 
pare a  quitclaim  deed.  The  justice  took  a 
printed  form  for  a  deed  of  general  war- 
ranty, and  filled  it  out  by  striking  out  the 
words  "warrant  and  defend,"  and  leaving 
language  in  the  deed  preceding  these  words 
which  amounted  in  law  to  a  covenant  of 
title  in  fee.  He  then  informed  the  parties 
that  the  deed  so  altered  was  the  same,  in 
effect,  as  a  quitclaim  deed.  The  parties 
then  read  the  deed  over,  expressed  them- 
selves sRtlsfiod  with  it,  and  it  was  executed 
and  delivered.  It  is  said:  "There  is  no 
ground  of  fraud  in  the  bill  or  proofs,  or  of 
mistake  of  fact,  but  it  plainly  appears  that 
the  parties  and  the  justice  were  mistaken 
in  the  legal  efifect  of  the  deed.  Each  party, 
for  himself,  read  the  deed,  and  is  presumed 
to  have  known  the  language  it  contained; 
but  the  legal  effect  of  that  language  is  diiTer- 
ent  from  what  they  understood  it  to  be  or 
intended.  They  knew  the  facts,  the  parties 
to  the  deed,  the  consideration,  the  descrip- 
tion of  the  land.  They  knew  what  words  of 
covenant  were  stricken  t)ut  of  and  what  re- 
mained in  the  deed,  but  they  were  mistaken 
in  the  law, — in  the  legal  consequence  of  re- 
taining those  words  in  the  deed.  This  was 
a  mistake  of  law  in  the  legal  effect  of  the 

'  language  used  and  adopted  by  the  parties, 
which,  in  the  absence  of  fraud,  and  where 
there  is  no  mixture  of  oppression,  confidenco 
abused,  or  surprise  in  matters  of  fact,  equi- 
ty will  not  relieve  against.  This  rule  is 
to  well  settled  to  admit  of  arsrument."  In 
Goltra  V,  Sanasack^  53  111.  456,  the  com- 
nlainantfl.  who  were  children  by  a  forme" 
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marriage,  filed  a  bill  for  the  purpose  of  hav- 
ing a  deed  reformed,  and  it  was  allied  that 
their  father  purchased  the  land,  and  in- 
tended to  have  the  same  conveyed  to  his 
wife  and  his  children,  but,  contrary  to  his 
intention,  it  was  conveyed  to  his  wife  and 
her  heirs,  and  not  to  her  and  all  his  chil- 
dren. In  denying  the  relief  prayed  for,  it 
is  said,  on  page  458:  "The  rule  is  inflexi- 
ble that  a  mistake  or  misapprehension  of 
the  law  is  never  relieved  against  or  cor- 
rected. If  a  party  designs  to  and  performs 
an  act  under  a  mistaken  view  of  the  law  af- 
fecting the  transaction,  he  is  held  to  the 
obligation  incurred.  As  a  matter  of  necessity, 
all  persons  are  presumed  to  know  and  act 
in  view  of  the  law,  and  the  maxim  is  that 
ignorance  of  the  law  excuses  no  one."  In 
Purvinea  v.  Harrison,  151  111.  219,  37  N.  E. 
705,  on  p.  223,  151  111.,  and  p.  706,  37  N.  E., 
the  court  says:  "To  justify  the  reforma- 
tion of  a  written  instrument  upon  the 
ground  of  mistake,  it  is  necessary:  First,  , 
that  the  mistake  should  be  one  of  fact,  and 
not  of  law  (Sibert  v.  McAvoy,  15  111.  106)  ; 
second,  that  the  mistake  should  be  proved 
by  clear  and  convincing  evidence  (2  Pom* 
Eq.  Jur.  §  862) ;  third,  that  the  mistake 
should  be  mutual  and  common  to  both  par- 
ties to  the  instrument.  Sutherland  v.  Suth- 
erland, 69  111.  481.  A  mistake  of  law  is  an 
erroneous  conclusion  as  to  the  legal  effect 
of  known  facts.  Hurd  v.  HaU,  12  Wis.  113. 
The  construction  of  words  is  a  matter  of 
law.  Sibert  v.  McAvoy,  15  III.  106.  Where 
parties   instructed  an  officer  to  prepare  a 

3uitclaim  deed  for  their  execution,  but  he 
rew  a  deed  containing  language  which 
amounted  in  law  to  a  covenant  of  title  in 
fee,  and  they  signed  the  deed  knowing  that 
such  language  was  in  it,  they  were  held  to 
have  been  mistaken  in  the  law:  that  is  to 
say,  in  the  legal  efifect  of  the  language  used, 
and  in  the  legal  consequences  of  retaining 
such  language  in  the  deed.  Gordere  v. 
Downing,  18  HI.  492."  In  Seymour  ▼. 
Bowles,  172  111.  521,  50  N.  E.  122,  on  p.  524, 
172  HI.,  and  p.  123,  50  N.  E.,  it  is  said: 
"The  allegation  in  the  bill  that  in  drafting 
the  deed  the  word  'heirs'  was  mistakenly 
used  for  'children'  presents  no  case  for  the 
correction  of  a  mistake  or  reformation  of 
the  deed.  The  alleged  mistake  is  one  of 
law,  and  cannot  be  corrected."  In  Butter- 
field  V.  Sawyer,  187  111.  598, 58  N.  E.  602.  52  • 
L.  K.  A.  75,  on  p.  602,  187  HI.,  p.  77,  52  L. 
L.  H.,  and  p.  604,  58  N.  E.,  it  is  said :  "In 
giving  construction  to  deeds  we  are  con- 
fined to  the  terms  of  the  instrument  itself, 
the  object  being  to  ascertain  the  intention 
of  the  grantor  as  expressed  by  the  langfuage 
used,  and  not  the  unexpressed  purpose  which 
may  at  the  time  have  existed  in  his  mind. 
Where  there  is  no  ambigpiity  in  the  terms 
used,  or  where  the  language  used  has  a  set- 
tled legal  meaning,  the  instrument  itself  is 
the  only  criterion  of  the  intention  of  the 
partv."  The  cases  of  Dinufiddie  v.  Self,  14-5 
111.  290,  33  N.  E.  892,  and  Kyner  v.  BolL 
182  111.  171,  64  N.  E.  925,  relied  upon  by 
appellees,  can  readily  be  distinguished  from 
the  case  at  bar.  In  the  Dinwiddie  Case  sn 
unmarried  woman  purchased  of  the  defend- 
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ant  a  fee-simple  title  to  a  220-acre  farm  for 
$0,000,  that  being  the  full  value  thereof. 
She  intrusted  her  brother  to  dose  the  pur- 
chase, and  gave  him  instructions  to  nave 
the  lands  conveyed  to  her  absolutely  in  fee, 
as  her  sole  and  separate  property.  With- 
out her  knowledge  or  consent,  he  accepted  a 
deed  which  conveyed  the  lands  to  the  com- 
plainant and  "her  bodily  heirs."  On  a  bill 
m  chancery  the  court  reformed  «aid  deed  so 
as  to  convey  to  the  complainant  a  fee  in- 
stead of  a  life  estate  in  said  farm,  on  the 
fi:round  that  the  limitation  to  the  ''heirs  of 
her  body"  was  inserted  in  the  deed  wholly 
without  her  knowledge,  authority,  or  con- 
sent. In  discussing  the  right  of  the  com- 
?lainant  to  such  relief,  the  court,  on  p.  304, 
45  111.,  and  p.  994,  33  N.  E.,  says:  "If 
.  .  .  she  had  personally  requested  the 
insertion  of  this  limitation,  or  had  accepted 
the  deed  with  full  knowledge  of  its  terms, 
Rhe  would  have  been  bound  by  the  instru- 
ment AS  executed,  however  much  she  may 
have  been  mistaken  as  to  the  legal  effect  of 
the  language  thus  employed."  In  the  K^er 
Catte  the  grantor  in  the  deed  sought  to  be 
reformed,  so  soon  as  he  discovered  that  the 
Har?e  was  made  to  the  grantee  and  her 
^IkhMIv  heirs,"  carried  the  same  back  to  the 
justice  of  the  peace  who  had  prepared  the 
and  before  whom  the  same  had  been 
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acknowledged,  and  requested  tjiat  the  word 
'*bodily"  he  stricken  out  of  the  deed,  and 
upon  the  justice  declining  to  strike  out  such 
word  the  grantor  immediately  caused  to  be 
exerrutM  and  delivered  to  the  grantee  an- 
other deed  conveying  to  the  said  grantee  the 
£  remises  sought  to  be  conveyed  in  fee.  In 
oth  of  these  cases  words  were  inserted  in 
the  deeds  sought  to  bo  reformed  without  the 
procurement,  knowledge,  or  consent  of  the 
grantees,  which  limit^  the  title  to  a  life 
estate  in  the  grantee,  when  it  was  the  in- 
tention of  the  grantor  to  convey  the  fee; 
and  the  court  in  each  case,  upon  well-rec- 
ognixed  principles,  properly  expunged  such 
words  of  limitation  therefrom.  In  the  case 
at  bar  the  deed  was  written  as  the  grantor 
intended  it  should  be  written.  He  knew  its 
contents,  but  was  mistaken  as  to  the  legal 
effect  thereof.  "It  is  where  parties  intended 
to  insert  words  in  a  contract  which  were 
by  accident  omitted  that  equity  can  reform 
the  contract  by  inserting  them  or  by  ex- 
punging words  they  did  not  intend  to  have 
inserted.  If  the  words  are  written  as  tho 
parties  intended  they  should  be  written,  or 
supposed  they  were  written,  when  they 
signed  the  contract,  no  matter  how  much 
they  may  be  mistaken  as  to  the  meaning  of 
those  words,  no  relief  can  be  granted  either 
at  law  or  in  equity."  Sibert  v.  McAvoy, 
15  111.  106. 

It  is  clear  from  the  foregoing  authorities 
and  many  more  which  might  be  cited,  that 
this  is  not  a  case  for  equitable  relief,  and 
that  the  decree  reforming  said  deed  is  er- 
roneous. 

The  decree  will  therefore  he  reversed,  and 
the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  that  court  to  dismiss  the 
bill  for  want  of  equity. 
55  Ij,  R.  A. 


Bo«sSy  J.,  dissenting: 

The  transaction  here  involved  is  a  volun- 
tary gift  by  a  father  to  his  daughter.    The 
donor  had  complete  right  to  dictate  the  con- 
ditions of  the  gift,  even  to  entirely  withhold 
it.    That  which  he  intended  to  do  is  not, 
under  the  evidence,  a  matter  of  doubt.    The 
deed  which  he  caused  to  be  prepared  for  the 
purpose  of  executing  that  intention  was  so 
framed  as  to  defeat  his  intention.    Of  that 
there  is  no  doubt.    He  had  the  clearest  com- 
prehension of  what  he  intended  to  do,  but 
j  lie  labored  under  a  misapprehension  as  to 
the  meaning  which  would  be  given  in  law 
to  the  word  "their."    He  was  not  mistaken 
as  to  any  general  legal  principle  applicable 
to  and  controlling  the  subject-matter  of  the 
transaction  in  which  he  was  engaged,  but  he 
fell  into  a  mistake  as  to  the  language  neces- 
sary to  effectuate  his  intention.     Even  if  it 
be  conceded  it  was  a  mistake  of  law,  there 
was  no  mistake  as  to  any  l^gal  principle  af- 
fecting the  transaction  itself.    The  declara- 
tion, so  frequently  made  by  courts  and  law 
writers,  that  a  mistake  of  law  cannot  be  re- 
lieved against,  must  not  be  understood  to 
mean  a  mistake  as  to  the  legal  effect  of  the 
language  employed   in  drafting  an   instru- 
ment, but  a  mistake  or  misapprehension  as 
to  the  legal  principle  involved  in  the  sub- 
ject-matter of  the   contract   which   the   in- 
strument was  executed  to  witness  and  effec- 
tuate.    Ignorance  or  error  with  respect  to 
the  general  rules  of  law  controlling  a  trans- 
action   or    agreement    cannot    be    relieved 
against  in  equity.     A  mistake'  as  to  the  legal 
effect  of  the  real  agreement,  or  as  to  the 
legal  results  of  the  act  one  performs,  does 
not  present  any  ground  for  affirmative  re- 
lief m  chancery.    If  a  mistake  occurs,  how- 
ever, in  preparing  or  framing  a  written  in- 
strument  necessary   to   evidence   an   agree- 
ment upon  which  the  minds  of  the  parties 
have  met,  such  mistake,  though  a  mistake 
of   law,  may  be  corrected   in  equity.     Mr. 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence  (vol.  2,  S  845),  says:     "If  an  agree- 
ment is  what  it  was  intended  to  be,  equity 
would  not  interfere  with  it  because  the  par- 
ties had  mistaken  its  legal  import  and  ef- 
fect.    If,  on  the  other  hand,  after  making 
an  agreement,  in  the  process  of  reducing  it 
to  a  written  form,  the  instrument,  by  means 
of  a  mistake  of  law,  fails  to  express  the  con- 
tract   which    the    parties    actually    entered 
Into,  equity  will  interfere  with  the  appro- 
priate relief,  either  by  way  of  defense  to  its 
enforcement,   or  by  cancelation,   or  by  re- 
formation, to  the  same  extent  as  if  the  fail- 
ure of  the  writing  to  express  the  real  con- 
tract was  caused  by  a  mistake  of  fact.     In 
this  instance  there  is  no  mistake  as  to  the 
legal  imtK>rt  of  the  contract  actually  made, 
but  the  mistake  of  law  prevents  the  real 
contract  from  being  embodied  in  the  written 
instrument.     In  short,  if  a  written  instru- 
ment fails  to  express  the  intention  which 
the    parties    had    in    making    the    contract 
which    it   purports   to  contain,  equity   will 
grant  its  relief,  affirmative  or  defensive,  al- 
though the  failure  may  have  resulted  from 
a  mistake  as  to  the  legal  meaning  and  opera- 
tion of  the  terms  or  language  employ^  in 


iLLIHOn  SUFBBMB  OOOBT. 


Oct. 


the  writing.  Amonff  tlM  ordinary  examples 
of  such  errors  are  tnose  as  to  the  legal  ef • 
feet  of  a  description  of  the  subject-matter, 
and  as  to  the  import  of  technical  words  and 
phrases;  but  the  rule  is  not  confined  to  these 
instances."  In  Dinwiddle  t.  Self,  146  IIU 
290,  33  K.  E.  892,  this  court  quoted  with  ap- 
proval the  above  quotation  from  Pomeroy^s 
Equitv  Jurisprudence,  and  in  Kyner  v.  BoU, 
182  ill.  171,  64  N.  E.  926,  we  acain  incor- 
porated the  same  quotation  in  niU  in  the 
opinion  as  expressing  the  views  of  this  court 
on  the  question ;  and  we  also  quote  with  ap- 

Srobation  the  remarks  of  Mr.  Chief  Justice 
haw  in-  Canedy  v.  Marcy,  13  Gray,  373, 
that  '*'a  mistake  in  the  legal  effect  of  a  de- 
scription in  a  deed  or  in  the  use  of  technical 
language  may  be  relieved  against  upon  prop- 
er proof."  Mr.  Beach,  in  his  work  on  Mod- 
em Equity  Jurisprudence  (vol.  2,  8  540), 
says:  "And,  moreover,  where  parties  have 
made  an  agreement,  and  there  is  no  allega- 
tion of  any  mistake  in  it,  and  in  reducing  it 
to  writing  they,  by  mistake,  either  because 
they  did  not  understand  the  meaning  of  the 
words  used  or  the  legal  effect  thereof,  failed 
lo  embody  their  intention  in  the  instrument, 
equity  will  grant  relief  by  reforming  the  in- 
strument, and  compelling  the  parties  to  per- 
form their  agreement  as  they  made  it;  and 
it  matters  not  whether  such  a  mistake  be 
called  one  of  law  or  of  fact." 

Perhaps  no  clearer  statement  of  the  rule, 
as  we  who  dissent  conceive  it  to  be,  can  be 
found  than  that  given  in  Abraham  v.  North 
Oertnan  Ine.  Co,  40  Fed.  717,  as  follows: 
"In  entering  into  contracts,  parties  are 
deemed  to  know  the  principles  established 
by  law,  and  contracts  are  construed  with 
reference  to  the  law  applicable  to  the  sub- 
ject-matter of  the  contract,  and  therefore, 
in  that  sense,  the  law  as  it  actually  is  en- 
tered into  and  forms  part  of  the  contract 
that  the  parties  make.  If,  however,  in  a 
given  case,  the  narties  actually  mistake  or 
misunderstand  tne  principle  of  law  appli- 
cable to  the  subject-matter  of  the  contract, 
and  reach  an  agreement  relying  upon  this 
mistake  of  the  law,  there  is  no  ground  upon 
which  a  court  of  equity  can  reform  the  con- 
tract. The  court  cannot  know  whether  the 
parties,  if  they  had  correctly  understood  the 
law,  would  have  entered  into  anv  contract 
on  the  subject,  or  Avhat  terms  they  might 
have  reached  touching  the  same.  While  the 
court  might,  therefore,  be  entirely  satisfied 
that  the  parties,  had  they,  in  fact,  correctly 
understood  the  principles  of  law  applicable 
to  the  case,  would  not  have  made  tne  con- 
tract they  did  make,  the  court  cannot  know 
what  contract  they  would  have  made,  if  any, 
and  therefore  in  such  case  the  court  cannot 
reform  the  contract,  although  it  might  be 
justified  in  setting  it  aside.  When,  how- 
ever, the  mistake  lies,  not  in  a  misunder- 
standing of  the  principles  of  the  law  as  con- 
trolling the  subject  of  the  contract  or  the 
rights  of  the  parties  connected  therewith, 
but  merely  in  the  terms  proper  to  be  used 
in  defining  the  actual  contract  of  the  par- 
ties, such  a  mistake,  though  in  one  sense  a 
mistake  of  law,  is  one  that  a  court  of  equity  I 
will  correct."  The  quotation  from  Story's 
65  L.  R.  A. 


Equity  Jttriflpmdenee  ineorpoimted  ia  tht 
opinion  of  a  majority  of  the  court  in  this 
cause  is  in  no  wise  inoonBiatent  with  the 
rule  aa  stated  by  Pomeroy  and  Beach.  The 
mistake  of  law  referred  to  by  this  learned 
writer  is  a  mistake  as  to  the  general  princi- 
ple of  law  relating  to  and  controlling  the 
subject-matter  of  the  contract.  In  fact. 
Judge  Stonr,  in  commenting  upon  the  case 
of  Hunt  y.'Rouefnanier,  8  Wheat.  174,  5  L. 
ed.  589,  laid  down  the  same  doctrine  aa  that 
announced  in  the  works  of  Beach  and  Pome- 
roy, as  follows:  ''Equity  may  compel  pai^ 
ties  to  execute  their  agreements,  but  it  has 
no  authority  to  make  agreements  for  them, 
or  to  substitute  one  for  another.  If  there 
had  been  any  mistake  in  the  instrument  it- 
self, so  that  it  did  not  contain  what  the  par- 
ties had  agreed  on,  that  would  have  formed 
a  very  different  case;  for  where  an  instru- 
ment is  drawn  and  executed  which  professes 
or  is  intended  to  carry  into  execution  an 
agreement  previously  entered  into,  but 
which,  by  mistake  of  the  draftsman,  either 
as  to  fact  or  to  law,  does  not  fulfil  that  in- 
tention, or  violates  it,  eauity  will  correct 
the  mistake  so  as  to  proauce  a  conformity 
to  the  instrument."  1  Story,  £^.  Jur.  I3th 
ed.  8  116.  These  great  text  writers  are  in 
harmony  on  this  point.  The  author  of  the 
article  entitled  Mistake,  in  16  Am.  ft  Eng. 
Enc.  Law,  p.  643,  says:  "In  fact,  it  may 
be  said  that  a  court  of  equity  will  correct 
or  reform  an  instrument  which  does  not  ex- 
press the  true  intent  of  the  parties,  whether 
such  mistake  arises  from  ignorance  of  law 
or  of  fact."  In  Burdett  v.  Simms,  3  J.  J. 
Marsh.  190,  the  parties  knowingly  employed 
the  words  "current  money  of  Kentucky"  in  a 
note  with  the  understanding  the  worda 
meant  "current  bank  paper,"  and  the  note 
v^as  reformed  in  chancery  according  to 
the  real  understanding  of  the  parties.  In 
Stafford  v.  Fetters,  65  Iowa,  484,  8  N.  W. 
322,  words  were  adopted  and  used  by  the 
parties  in  making  an  assignment  of  a  prom- 
issory note,  in  the  belief  the  legal  effect  of 
the  words  so  used  was  to  effectuate  a  trans- 
fer of  the  note  without  recourse  on  the  as- 
signor, but  to  which  words  the  law  ^ve  the 
contrary  l^;al  effect,  and  the  assignment 
was  BO  reformed  as  to  give  expression  to  the 
actual  intent  of  the  parties.  In  StedtoeU  t. 
Anderson,  21  Conn.  130,  the  facts  were: 
Four  sisters,  three  of  whom  were  married, 
were  joint  owners  of  certain  real  estate. 
They  agreed  to  divide  the  property,  and  con- 
vey each  to  the  other.  "When  the  parties 
met  for  the  purpose  of  executing  the  deeds, 
a  discussion  arose  whether  the  names  of  the 
huobands  should  be  in  the  deeds  or  not. 
Some  were  of  opinion  that  they  ought  to  be 
inserted,  but  an  of  them  were  ignorant  of 
the  legal  effect  of  the  deeds  as  prepared,  and 
were  of  opinion  that  the  insertion  of  the 
husbands'  names  would  do  no  hurt,  and  that 
the  deeds  as  prepared,  would  carry  out  the 
agreement  of  the  parties.  The  defendant  in- 
sisted that,  unless  the  names  of  the  hus- 
bands were  inserted,  the  deeds  would  be 
good  for  nothing.  When  this  discussion 
was  had,  it  did  not  appear  that  any  dis- 
tinction was  made  between  the  insertion  of 
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the  names  of  the  hiubaiide  as  grantees  or 
giantorsy  but  the  married  sistere  were  de- 
sirous of  having  the  deeds  carry  into  effect 
their  agreement,  and  so  expressed  them- 
selves, and  they  all  executed  the  deeds  [in 
which  the  husband  appeared  with  the  yAie 
as  a  grantee],  believing  that  they  merely 
carried  into  effect  the  partition  amonf;  the 
sisters."  The  deeds  to  the  married  sisters 
were  so  drawn  as  to  convey  the  share  of 
each  sister  to  her  and  to  her  husband.  The 
legal  effect,  under  the  then  existinff  law  of 
Ck>nnecticut,  was  to  give  to  each  nusband 
an  estate  in  fee  in  the  tract  set  apart  to  the 
wife.  The  parties  believei  the  legal  effect 
of  the  insertion  of  the  names  of  the  hus- 
bands in  the  deeds  was  to  convey  to  the 
husbands  only  the  interest  they  were  enti- 
tled to  by  virtue  of  their  marital  rights.  It 
was  held  there  was  jurisdiction  in  equity  to 
reform  the  deeds  so  as  to  correct  the  mis- 
take of  law,  and  make  the  instruments  con- 
form to  the  intention  of  the  parties.  Clay- 
ton V.  Freet,  10  Ohio  St.  544,  was  a  petition 
to  correct  a  mistake  in  a  deed.  The  evi- 
dence established  a  mistake  in  drafting  the 
deed,  but  it  was  a  mistake  of  law,  and  it 
was  urged  it  could  not  be  corrected.  The 
court  said:  "As  to  the  first  point,  adopt- 
ing the  language  of  the  court  in  the  case  of 
Canedy  v.  Maroy,  13  Qra^,  373,  'we  are  of 
opinion  that  coiurts  of  e<}uity,  in  such  cases, 
are  not  limited  to  affording  relief  in  case  of 
mistake  of  fact,  and  that  a  mistake  in  the 
legal  effect  of  a  description  in  a  deed  or  in 
the  use  of  technical  language  may  be  re- 
lieved against.'  The  learned  Chief  Justice 
Shaw,  in  support  of  that  proposition,  cites 
Hunt  V.  Rhodes,  1  Pet.  1,  7  JL.  ed.  27;  Oillea- 
jne  Y.  Moon,  2  Johns.  Ch.  596,  7  Am.  Dec. 
559;  Stedwell  v.  Anderson,  21  Conn.  139; 
Oliver  v.  Mutual  Commercial  Marine  Ins. 
Co,  2  Curt.  C.  C.  299,  Fed.  Cas.  No.  10,498. 
To  these  authorities  may  be  added  Cooke  v. 
Husbands,  11  Md.  492;  Springs  v.  Harven, 
56  N.  C.  96  (3  Jones  Eq.)  96;  Toung  v. 
Miller,  10  Ohio,  85;  McNaughten  v.  Part- 
ridge, 11  Ohio,  223,  38  Am.  Dec.  731."  In 
Evants  v.  Strode,  11  Ohio,  480,  38  Am.  Dec. 
744,  both  parties  knew  the  terms  used  in  a 


conveyance  of  land,  but  were  clearly  mis- 
taken as  to  the  legal  effect  and  operation 
of  the  words  used.  The  court  held  the  mis- 
take was  one  of  law,  but  that  it  was  reliev- 
able  in  equity,  and  so  decreed. 

Many  other  cases  adjudicated  in  the 
courts  of  last  resort  in  other  states  of  the 
Union  are  cited  by  Mr.  Pomeroy  and  Mr. 
Beach  in  support  of  the  doctrine  announced 
by  them,  but  those  mentioned  serve  to  illus- 
trate the  principle  and  the  trend  of  judicial 
decisions  on  the  point.  Decisions  holding 
to  the  contrary  are  to  be  found, — some  in 
our  own  court;  but  it  seems  clear  that  in 
the  better  reason,  and  on  much  the  greater 
weight  of  author itv,  it  must  be  said  that  in 
all  of  such  cases  the  adjudication  proceeded 
upon  an  erroneous  view  as  to  the  true  mean- 
ing of  the  well-established  rule  that  a  mis- 
take of  law  cannot  be  relieved  against,-^ 
that  is,  that  parties  are  presumed  to  con- 
tract with  reference  to  the  legal  principles 
which  control  the  subject-matter  of  the 
transaction, — and  that  such  legal  principles 
enter  into  and  form  an  inseparable  part  of 
their  contract,  and  it  is  not  within  the  pow- 
er of  the  court  to  make  a  new  contract  for 
the  parties.  A  mistake  as  to  such  legal 
principles  cannot  be  corrected,  but  a  mis- 
take as  to  the  legal  meaning  and  effect  of 
words  selected  by  the  parties  in  drafting 
written  instruments  to  evidence  the  agree- 
ments into  which  they  have  entered,  though 
mistakes  of  law,  do  not  enter  into  and  be- 
come part  of  the  contract,  and  such  instru- 
ments may  be  so  reformed  that  they  will 
declare  the  true  and  real  agreement  or  un- 
dertaking of  the  parties. 

The  t^tiroony  mentioned  in  the  opinion 
of  the  majority  of  the  court  clearly  estab- 
lishes the  intention  of  the  donor  of  this  gift, 
and  the  record  contains  much  other  proof, 
all  to  the  same  effect.  It  is,  it  seems  to  me, 
within  the  power  of  a  court  of  equity  to  so 
reform  the  deed  as  to  carry  that  intention 
into  effect. 

Wilkin,  Ch.  J.,  and  Carter,  J.,  concur 
in  the  dissenting  opinion  of  BosgSy  J. 
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1«     A    ulnsrle   taxpayer,    even   tkouvk   a 
nonreffident,  may  brinv  a  iiuit  on  be- 

balf  of  himself  and  all  others  similarly  inter- 
ested, amounting  to  a  large  number  of  per- 


sons, to  recover  back  money  illegally  exacted 
for  taxes. 
2.  Tlie  total  fund  souffht  In  tlie  amount 
in  controversy  for  the  purpose  of  deter- 
mining Jurisdiction,  In  a  suit  by  one  taxpayer 
on  behalf  of  all  similarly  situated  to  recover 
back  taxes  illegally  exacted. 

(December  5,  1001.) 

APPEAL  by  relators  from  a  judgment  of 
the  Circuit  Court  for  Fleming  County 


NoT». — The  point  decided  in  the  above  case, 
to  the  right  of  a  nonresident  to  sue  for  all 
taxpayers  who  have  paid  an  illegal  tax,  is  a 
novel  one. 

At  to  suits  for  Injunctlbn  against  collection 
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of  illegal  tax,  see,  in  this  series,  Odlln  v.  Wood- 
ruff (Fla.)  22  L.  R.  A.  699,  and  note;  Davis  v. 
Petrinovich  (Ala.)  36  L.  R.  A.  615 ;  and  Wells, 
F.  &  Co.'s  Express  v.  Crawford  0>unty  (Ark.) 
37  L.  R.  A.  371. 
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in  favor  of  defendants  in  an  action  tyrought 
to  recover  back  taxes  alleged  to  have  been 
illegally  exacted.     Beveraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Winfield  Buckler,  for  appellants: 

One  taxpayer  may  sue  in  behalf  of  him- 
self and  others. 

4  Bouvier,  Inst.  S9  4039,  4054,  4050;  15 
Enc.  PI.  &  Pr.  627-630,  639,  642,  671;  2 
Perry,  Tr.  S  885;  Ky.  Civ.  Code,  8  23;  1 
Pom.  Eq.  Jur.  §§  181,  245,  255,  267,  258,  260, 
269,  279;  Cooley,  Taxn.  769;  0ate8  v.  Bar- 
rett, 70  Ky.  295;  10  Am.  &  Eng.  Enc.  Law, 
p.  779;  WiUiama  v.  GroMt  County  Ct.  26 
W.  Va.  488,  53  Am.  hep.  104;  Dill.  Mun. 
Corp.  §  927. 

The  sheriif  and  the  county  hold  the  fund 
as  trustees. 

2  Pom.  Eq.  Jur.  8  1047;  BUUr  v.  Carliale 
d  J.  Tump,  Co.  4  Bush,  157. 

The  county  is  a  quasi  corporation. 

2  Dill.  Mun.  Corp.  §8  915,  917,  919,  922; 
Crcmpiofi  v.  Zabriskie,  101  U.  S.  606,  25  L. 
ed.  1070;  Latrrence  County  v.  Chattaroi  R, 
Co,  81  Ky.  225;  27  Am.  &  Eng.  Enc.  Law, 
p.  396;  2  Pom.  Eq.  Jur.  8  1093;  2  Thomp. 
Car.  of  Pass.  8  1093;  Howard  v.  Deposit 
Bank,  80  Ky.  498;  Thomp.  Corp.  §9  4566, 
4568. 

A  single  shareholder  may  maintain  suit 
to  restrain  the  corporation  from  a  contem- 
plated transaction  which  is  manifestly  be- 
yond its  powers. 

2  Pom.  Eq.  Jur.  p.  1093;  2  Thomp.  Corp. 
I.  1093;  Hou:ard  v.  Deposit  Bank,  80  Ky. 
498. 

Messrs.  J.  B.  Clieiiaiilt,  G.  A.  Cassidy, 
J.  H.  Power,  W.  G.  DearinB,  and  Jolin 
P.  McCartney  for  appellees. 

0*Rear,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  questions  similar  to 
those  had  under  consideration  by  the  court  in 
Whaley  v.  Com.  23  Ky.  L.  Rep.  1292,  61  S. 
VV.  35.  The  only  point  of  difference  is  (if 
it  is  a  point  of  difference)  that  the  taxpayer 
>vho  essays  to  sue  for  all  the  taxpayers  of 
Fleminjr  county,  to  recover  the  illegal  tax 
levied  and  collected  of  them  all,  is  not  a 
resident  of  Fleming  county.  He,  however, 
owns  land  in  Fleming  county,  which  was  as- 
sessed for  a  portion  of  the  illegal  tax,  and 
paid  his  proportion  of  it.  It  is  argued  that 
he  is  not  a  fair  representative  of  the  class 
of  taxpayers  whom  he  assumes  to  represent, 
and  that  his  interests  are  not  identical  with 
those  who  are  resident  of  Fleming  county; 
that,  therefore,  he  did  not  have  the  right 
to  sue  for  himself  and  all  others  in  this  joint 
action;  and  that,  as  his  part  of  the  illegal 
tax  collected  was  shown  by  the  petition  to 
be  less  than  $50,  the  circuit  court  had  no 
jurisdiction  of  his  action.  Entertaining  this 
view,  that  court  sustained  a  special  de- 
murrer to  the  petition,  and  dismissed  the 
action  for  want  of  jurisdiction  of  the  sub- 
ject-matter. 

Although  this  court  has  heretofore  had 
before  it.  and  has  apparently  determined, 
the  question  presented,  in  other  actions  than 
the  Whaley  Case,  a  reconsideration  of  the 
55  L.  R.  A. 


principle  of  law  involved  has  been  so  earn- 
estly pressed  upon  us  in  the  able  argunienia 
with  which  we  have  been  favored  at  bar  that 
we  have  concluded  to  re-examine  the  ques- 
tion, the  reasons  underlying  it,  and  the  au- 
thorities upon  which  it  is  based.  And,  for 
the  purposes  of  this  opinion,  we  will  ignore 
the  fact  of  the  decision  in  the  Whaley  Case. 
Text  writers  and  courts  have  had  fre- 
quent occasion  to  analyze  the  character  of 
proceeding  here  involved,  and  have,  with 
general  unanimity,  brought  it  within  that 
ancient  rule  of  equity  that  its  jurisdiction 
exists  in  order  to  prevent  a  multiplicity  of 
suits  concerning  the  same  subject-nuitter,  as 
affecting  the  same  litigants  or  the  same  title. 
They  find  that  the  subject-matter  is  the  tax 
levy,  or,  when  collected,  the  fund  arising 
from  such  levy.  He  who  has  collected  or 
who  holds  it,  or  who  is  asserting  the  lawful 
right  to  collect  it,  is  one  of  the  necessary 

1>arties  to  the  controversy;  and,  when  col- 
ected,  the  fund  is  called  and  treated  as  a 
trust  fund,  the  beneficiaries  of  which  are 
all  who  contributed  to  it.  They,  consequent^ 
ly,  are  the  other  necessary  party  to  the  liti- 
^tion  for  its  recovery.  Thus,  in  this  state, 
in  Blair  v.  Carlisle  d  J.  Tump.  Co.  4  Bush, 
157,  it  was  expressly  held  that  the  "sheriff 
of  Nicholas  county  holds  the  money  col- 
lected by  illegal  taxation  on  a  void  subscrip- 
tion to  turnpikes  as  a  trust  fund  for  the 
benefit  of  the  taxpayers  who  contributed  that 
fund."  Here  we  see  that  this  court  as  early 
as  1868  classified  facts  precisely  analogous 
to  those  in  the  case  at  bar  thus:  The  taxes 
illegally  collected  are  a  trust  fund;  the 
sheriff  collecting  and  holding  them  is  the 
trustee;  and  the  taxpayers  who  contributed 
them,  the  cestuis  que  trust.  In  nearly  every 
such  instance  (and  certainly  it  is  so  in  thi^s 
case)  the  number  of  taxpayers  so  contrib- 
uting is  considerable, — ^probably  several 
thousand  in  number.  It  is  manifest,  there- 
fore, that  to  allow  each  of  them  to  main- 
tain a  separate  action  for  the  part  paid  by 
him  would  be  to  involve  the  collecting  of- 
ficer, or  the  county,  if  the  money  has  U^en 
paid  over  to  the  county,  in  innumerable 
litigations,  the  greatest  hardship  of  which 
would  be  the  enormous  sum  of  costs  neces- 
sarily thus  imposed.  It  would  be  also  to 
give  courts  of  different  jurisdictions  (thai 
is,  the  circuit  court  in  some  instances,  and 
quarterly,  justices,'  and  police  courts  in 
others)  simultaueous  and  concurrent  juris- 
diction over  litigations  involving  the  right 
to,  and  the  appropriation  of  some  parts  of, 
the  same  general  trust  fund.  Intolerable 
confusion,  inequality  in  results,  and  vast 
opportunity  for  whimsical,  ignorant,  or  ty- 
rannical action,  affecting  many  of  the  small- 
er interests,  would  ensue.  Uncertainty,  in- 
equality, irregularity,  and  other  evils  of  mis- 
carried justice  would  be  a  probable  result. 
It  is  equally  manifest  that  it  is  absolut-ely 
impracticable  to  make  all  these  taxpayers 
parties  plaintiff.  Numerous  reasons  at  once 
suggest  themselves  to  the  mind,  amon? 
which  may  be  stated:  (a)  It  is  entirely 
probable  that  many  of  these  claimants  are 
laboring  under  one  form  or  other  of  l^al 
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disability,  requiring  tedious  and  expensive 
preliuiioary  steps  to  be  taken,  under  the  pro- 
visions of  our  Code,  before  the  action  could 
be  brought  or  proceeded  with;  (b)  during 
the  preparation,  deaths  requiring  revivors, 
with  consequent  necessary  delays,  would 
amount  to  practically  a  perpetual  postpone- 
ment of  the  trial.  A  denial  of  justice  must 
result.  Such  was  the  experience  of  the  early 
practitioners  and  Jurists,  and  such  has  been 
the  conclusion    of   the    thoughtful  invest!- 

fators  of  the  bench  and  bar  on  this  subject 
rom  that  early  time.  It  is  true>  arguments 
have  been  made  against  the  practice, — the 
same  arguments  so  earnestly  and  zealously 
presented  on  this  hearing.  But  it  will  be 
noted  that  these  alignments  emanate  from 
those  whose  interest  and  effort  it  is  to  de- 
feat the  action;  to  defeat  the  recovery;  to 
defeat  all  recovei'y  of  their  client.  From 
that  standpoint  it  is  not  criticised.  But  the 
courts  must  look  beyond  this  position.  They 
cannot  be  satisfied  with  considering  merely 
reasons  why  it  should  not  be  done,  but  must 
look  also  to  those  why  it  should  be.  Con- 
ceded, a  tax  wrongfully  levied  and  ooUected 
of  a  community  in  violation  of  the  Consti* 
tution.  The  citizen  has  paid  it  promptly; 
it  beinff  mingled  with  legal  taxes,  which 
should  oe  paid  promptly  that  government 
might  be  suppoiled.  The  sum  of  such  il- 
legal tax  is  in  the  hands  of  the  collector  or 
the  county  court.  The  citizens  who  paid  it, 
not  the  municipality  nor  the  collector,  are 
entitled  to  it.  Question  for  the  courts: 
How  to  quickly,  justly,  inexpensively,  re- 
store to  the  citizen  his  own.  Now,  if  either 
form  or  substance  of  right  must  be  sacrificed, 
or  one  made  to  conform  to  the  other,  will 
the  courts,  in  this  day  of  practical  action, 
hesitate  as  to  which  will  be  nmde  to  yield? 
As  justice  is  the  end,  and  the  procedure  the 
means,  we  may  well  regulate  the  latter  to  at- 
tain to  the  former.  So  much  thus  briefly 
for  the  reasons,  independent  of  authority, 
supporting  the  principle.  The  practice  has 
been  so  long  allowed  and  so  frequently  ap- 
plied that  it  would  be  a  w^ll-nigh  endless 
task  to  enumerate  all,  and  consider  each,  of 
the  authorities.  We  may  fairly  assume  that 
their  spirit  has  been  crystalized  in  the  texts 
of  those  writers  whose  reputations  and  serv- 
ices entitle  their  utterances  to  the  general 
respect  paid  them  by  the  courts  of  the  land. 
High  among  such  are  Cooley  and  Pomeroy. 
The  latter,  in  his  monumental  treatise  on 
Equity  Jurisprudence,  has  with  admirable 
skill  and  perspicuity  collated  the  decisions 
on  this  subject,  classifying  them  so  as  to 
present  the  view  of  the  growth  and  applica- 
tion of  this  branch  of  equity  jurisdiction 
into  a  system  consistent,  and  well-nigh  uni- 
versal in  this  country  in  its  application. 

In  S  269  the  learned  author  says:  ''The 
jurisdiction,  based  upon  the  prevention  of 
a  multiplicity  of  suits,  has  long  been  ex- 
tended to  other  cases  of  the  third  and  fourth 
classes,  which  are  not  technically  'bills  of 
peace/  but  'are  analogous  to/  or  'within  the 
principle  of/  such  bills.  Under  the  greatest 
diversity  of  circumstances,  and  the  greatest 
rariety'of  claims  arising  from  unauthorized 
').'»  Tj.  r.  a. 


public  acts,  private  tortious  acts,  invasion  of 
property  rignts,  violation  of  contract  obliga- 
tions, and  notwithstanding  the  positive  de- 
nials by  some  American  courts,  the  weight 
of  authority  is  simply  overwhelming  that 
the  jurisdiction  may  and  should  be  exercised 
either  on  behalf  of  a  numerous  body  of  sepa- 
rate claimants  against  a  single  party,  or  on 
behalf  of  a  single  party  against  such  a  nu- 
merous body,  although  there  is  no  'common 
title'  nor  'community  of  right'  or  of  'inter- 
est in  the  subject-matter,'  among  these  indi- 
viduals, but  where  there  is,  and  because 
there  is,  merely  a  community  of  interest 
among  them  in  the  questions  of  law  and 
fact  involved  in  the  general  controversy,  or 
in  the  kind  and  form  of  relief  demanded  and 
obtained  by  or  against  each  individual  mem- 
ber of  the  numerous  body.  In  a  majority 
of  the  decided  cases,  this  community  of  in- 
terest in  the  questions  at  issue  and  in  the 
kind  of  relief  sought  has  originated  from  the 
fact  that  the  separate  claims  of  all  the  in- 
dividuals composing  the  body  arose  by 
means  of  the  same  unauthorized,  unlawful, 
or  illegal  act  or  proceeding.  Even  this  ex- 
ternal feature  of  unity,  however,  has  not  al- 
ways existed,  and  is  not  deemed  essential. 
Courts  of  the  highest  standing  and  ability 
have  repeatedly  interfered  and  exercised  this 
jiurisdiction  where  the  individual  claims 
were  not  onl^  legally  separate,  but  were 
separate  in  time,  and  each  arose  from  an 
entirely  separate  and  distinct  transaction, 
simply  because  there  was  a  community  of 
interest  among  all  the  claimants  in  the  ques- 
tion at  issue  and  in  the  remedy.  The  same 
overwhelming  weight  of  authority  effectu- 
allv  disposes  of  the  rule  laid  down  by  some 
judges  as  a  test, — that  equity  will  never  ex- 
ercise its  jurisdiction  to  prevent  a  multi- 
plicity of  suits  unless  the  plaintiff,  or  each 
of  the  plaintiffs,  is  himself  the  person  who 
would  necessarily,  and  contrary  to  his  own 
will,  be  exposed  to  numerous  actions  or  vex- 
atious litigation.  This  position  is  opposed 
to  the  whole  course  of  decision  in  suits  of 
the  third  and  fourth  classes  from  the  earliest 
period  down  to  the  present  time.  While  the 
foregoing  conclusions  are  supported  by  the 
great  weight  of  judicial  authority,  they  are, 
in  my  opinion,  no  less  clearly  sustained  by 
principle.  The  objection  wnich  has  been 
urged  against  the  propriety,  or  even  possi- 
bility, of  exercising  the  jurisdiction,  either 
on  behalf  of  or  against  a  numerous  body  of 
separate  claimants,  where  there  is  no  'com- 
mon title'  or  community  'of  right*  or  'of 
interest  in  the  subject-matter'  among  them, 
is  that  a  single  decree  of  the  court  cannot 
settle  the  rights  of  all.  The  legal  position 
and  claim  of  each  being  entirely  distinct 
from  that  of  all  the  others,  a  decision  as  to 
one  or  some  could  not  in  any  manner  bind 
and  dispose  of  the  rights  and  demands  of 
the  other  persons,  and  thus  the  proceeding 
must  necessarily  fail  to  accomplish  its  only 
purpose, — ^the  prevention  of  further  litiga- 
tion. This  objection  has  been  repeated  as 
though  it  were  conclusive ;  but,  like  so  much 
of  the  so-called  'legal  reasoning*  traditional 
on  the  courts,  it  is  a  mere  empty  formula  of 
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wards,  without  any  real  meaning,  because  it 
has  no  foundation  of  fact.  It  is  simply  un- 
true. One  arbitrary  rule  is  contrived,  and 
then  insisted  upon  as  the  reason  for  another 
equally  arbitrary  rule.  The  sole  and  suffi- 
cient answer  to  the  objection  is  found  in  the 
actual  facts.  The  jurisdiction  has  been  ex- 
ercised in  a  great  variety  of  cases  where  the 
individual  claimants  were  completely  sepa- 
rate and  distinct,  and  the  only  community  of 
interest  among  them  was  in  the  question  at 
issue,  and  pernaps  in  the  kind  of  relief;  and 
the  single  decree  has,  without  any  difficulty, 
settled  the  entire  controversy,  and  deter- 
mined the  separate  rights  and  obligations  of 
each  individual  claimant.  The  same  prin- 
ciple therefore  embraces  both  the  technical 
'bills  of  peace'  in  which  there  is  confessedly 
a  common  right  or  title  or  conmiunity  of  in- 
terest in  the  subject-matter,  and  also  those 
analogous  cases  over  which  the  jurisdiction 
has  b^n  extended,  in  which  there  is  no  such 
common  right  or  title  or  community  of  in- 
terest in  the  subject-matter,  but  only  a  com- 
munity of  interest  in  the  question  involved 
and  in  the  kind  of  relief  obtained."  And  in 
§  270  he  says:  ''Wherever,  on  the  other 
hand,  the  taxpayers  of  a  district  subject  to 
an  unlawful  burden  are  regarded  as  having 
some  cause  of  action,  as  entitled  to  some  ju- 
dicial remedy, — as,  for  example,  where  the 
individual  taxpayer  may  maintain  an  action 
at  law  to  recover  back  the  illegal  tax  which 
he  has  paid  or  to  recover  damages, — ^there, 
in  my  opinion,  all  the  reasons  for  exercising 
the  jurisdiction  to  prevent  a  multiplicity  of 
suits  in  any  case  of  the  third  or  fourth 
classes  apply  with  great  and  convincing 
force  in  support  of  the  same  jurisdiction  in 
behalf  of  such  taxpayers." 

Judge  Cooley,  in  his  work  on  Taxation 
(p.  7G9),  says:  "When  the  supposed  ille- 
gality in  a  tax  proceedini^  affects  a  single 
person  only,  or  affects  him  m  a  peculiar  man- 
ner, distinguishing  his  case  &om  that  of 
others,  he  cannot  unite  with  others  in  a  suit 
to  restrain  such  proceeding.  A  joint. bill  by 
two  or  more  parties,  setting  out  distinct 
grounds  on  which  each  sought  relief,  Would 
be  dismissed  as  multifarious.  But  where  the 
illegality  extends  to  the  whole  assessment, 
or  where  it  affects  in  the  same  manner  a 
number  of  persons,  so  that  the  question  in- 
volved can  be  presented  without  confusion 
by  one  bill  filed  by  all  or  any  number  of 
those  thus  affected,  there  seems  to  be  no  suf- 
ficient reason  why  a  joint  bill  should  not  be 
permitted.  The  reasons  favoring  it  are  that 
it  avoids  the  necessity  of  a  multiplicity  of 
suits,  and  the  attendant  trouble  and  ex- 
pense; and  the  objection  that  the  interests 
of  complainants  are  several  is  sufficiently 
met  by  the  fact  that  complete  justice  may  be 
done  to-  all  in  one  suit  on  the  single  issue, 
whereas,  if  the  parties  did  not  join,  the  same 
issue  must  be  passed  upon  in  separate  suits 
brought  by  the  several  complainants.  Al- 
though there  has  been  some  hesitation  in 
sanctioning  such  bills,  the  weight  of  author- 
ity is  decidedly  in  favor  of  supporting  them, 
and  this  method  of  redress  is  now  most  com- 
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monly  resorted  to  where  the  ease  is  appro- 
priate for  it." 

As  supporting  those  texts,  we  find  the 
opinions  of  the  courts  of  last  resort  of  at 
least  22  states  of  the  Union,  with  practically 
none  opposed;  also  many  Federal  courts  up- 
holding it  Section  25  of  Civil  Code  of  Prae- 
tioe  of  this  rtate,  which  is  substantially  a  re- 
enactment  of  fi  37  of  the  former  Code,  recog- 
nises and  codifies  this  equitable  practice.  It 
is:  "If  the  question  involve  a  common  or 
general  interest  of  many  persons,  or  if  the 
parties  be  numerous  and  it  is  impracticable 
to  bring  all  of  them  before  the  court  within 
a  reasonable  time,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all."  This  court,  in 
HendritB  v.  Money,  1  Bush,  306,  where  the 
claimants  of  the  nroperty  in  litigation  were 
about  50  in  numner,  and  where  some  were 
allowed  to  sue  for  ail,  said:  "The  persons 
interested  in  the  object  of  the  suit  were  so 
multitudinous  as  tp  have  yexatiously  pro- 
longed and  probably  have  altogether  pre- 
vented a  full  nearing,  unless,  as  was  done  by 
an  order  of  court,  a  portion  of  them  had  been 
permitted  to  stand  for  all;  and  our  Civil 
Code,  as  well  as  the  modern  common  law, 
sanctioned  the  course  adopted  in  this  case." 
In  Louisville  d  0.  Twp,  Road  Co.  v.  Ballard, 
2  Met.  (Ky.)  165  (a  case  of  numerous  stock- 
holders made  defendants  in  a  suit  to  subject 
corporate  property) ;  in  Robinson  v.  Rohvn' 
8on,  11  Bush,  177  (a  case  where  all  bene- 
ficiaries of  a  trust  estate  were  not  required 
to  be  made  parties,  but  some  to  defend  for 
all,  and  others  to  present  their  claims  before 
the  commissioner) ;  in  Bardstown  d  L.  R. 
Co,  V.  Metcalfe,  4  Met.  203,  81  Am.  Dec 
541;  in  H.  B,  Claflin  Co.  v.  Oibson,  21  Ky. 
L.  Rep.  337,  51  S.  W.  439  (an  action  by  one 
of  numerous  independent  creditors  of  an  in- 
soh'eut  against  the  sureties  on  the  bond  of 
a  receiver  of  the  insolvent's  estate;  the  court 
allowed  one  creditor  to  sue  for  all  creditors 
in  this  one  action,  they  being  numerous ) ;  in 
Com,  use  of  Buckler  v.  Tilton,  21  Ky.  L. 
Rep.  1079,  54  S.  W.  11,  and  Id.  20  Ky.  L. 
Rep.  1056,  48  S.  W.  148  (an  action  by  one 
taxpayer  for  all  the  taxpayers  of  Robertson 
county,  in  behalf  of  the  county,  against  cer- 
tain defaulting  fiscal  officers) ;  in  LeuAa  d 
M,  County  Tump,  Road  Co.  v.  Thomas,  8 
Ky.  L.  Rep.  872,  3  S.  W.  907  (an  action  by 
one  of  a  few  taxpayers  of  a  district,  in  be^ 
half  of  all,  to  restrain  further  illegal  col- 
lection of  a  tax  off  the  citizens  and  property 
of  that  district  for  the  benefit  of  a  turnpike 
road  company) ;  and  in  McCann  v.  Louis- 
mile,  23  Ky.  L.  Rep.  558,  63  S.  W.  446,— 
this  court  has  applied  the  principles  herein 
discussed  to  the  practice  under  |  25  of  our 
Civil  Code  of  Practice.  In  the  case  last 
cited  [McCann  v.  Louisville)  we  held  that, 
under  the  principles  and  section  mentioned, 
the  circuit  court  took  jurisdiction  of  the 
whole  controversy  between  a  city  which  had 
collected  illegal  apportionment  improve- 
ment warrants  o^  taxes  from  numerous  prop- 
erty holders  whose  lots  abutted  on  the  same 
street  improved,  upon  the  suit  of  one  of 
such  lotowners  who  nad  filed  his  suit  for  all 
others  similarly  affected  by  the  vidous  or* 
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dinanee;  and  w  in  that  action,  and  be- 
eaiue  such  complete  jnriadiction  had  at- 
tached, suatained  a  writ  of  prohibition 
against  certain  justices  of  the  peace,  pro- 
hibiting their  proceeding  with  the  trial  of 
some  1,300  independent  suits  brought  by 
that  number  of  the  affected  taxpayers,  re- 
spectively, against  the  city  to  recover  their 
several  and  respective  taxes  so  illegally  paid. 
We  rested  that  decision  upon  the  grounds 

( 1 )  that  the  action  1^  one  taxpayer  for  all 
gave  the  court  jurisdiction  of  the  whole 
subject-matter  (the  total  fund  so  illegally 
collected)  and  all  the  parties  (the  city  and 
each  and  every  one  of  the  taxpayers  paying 
the  illegal  apportionment  warrants) ;   and 

(2)  that  the  circuit  court  could  and  would 
do  complete  justice  in  the  one  action  by 
caring  for  the  rights  of  all;  and  (3)  that 
the  individual  right  of  the  one  to  maintain 
his  own  lawsuit  must  yield  to  the  greater 
rights  of  all  and  the  public,  where  its  treas- 
ury and  the  common  weal  were  so  affected. 
In  applying  the  same  principles  of  practice 
under  S  25  of  the  Code  of  Civil  Practice  we 
are  but  following  the  unbroken  line  of  de- 
cisions on  this  subject  by  this  court  from  its 
earliest  utterances,  nearly  a  half  century 
ago,  till  its  latest,  within  a  half  year  past, 
and  are  keeping  in  harmony  with  both  the 
general  drift  and  weight  of  authority  on 
this  subject  elsewhere  in  the  Union,  and  at 
tlve  same  time  keeping  well  in  view  that 
spirit  of  the  law  that  regards  the  ends  of 
justice  as  of  more  consequence  than  its 
means. 

In  our  opinion,  the  fact  that  appellant 
Wiggins,  the  suing  taxpayer,  was  not  a  resi- 
dent of  Fleming  county,  in  no  wise  affected 
either  his  own  legal  right  to  recover  taxes 
unlawfully  assessed  against  his  property  in 
that  county,  and  collected  from  him;  nor 
does  the  question  of  where  one  of  numerous 
cestuis  que  trust  resides  affect  his  legal 
rights,  or  right  or  form  of  action  for  the 
trust  fund  in  which  he  is  interested.  Of 
course,  if  he  were  paid  off  his  part  of  the 
tax  claimed,  he  would  no  longer  be  a  repre- 
sentative of  the  taxpayers  who  had  not  been 
repaid  the  sums  illegally  collected  from 
them,  though,  if  he  were  dismissed,  the  ac- 
tion would  remain  for  the  benefit  of  others 
affected,  if  they  saw  proper  to  avail  them- 
selves of  it. 

From  the  foregoing  it  necessarily  follows : 
The  subject-matter  of  the  litigations  is  the 
trust  fund,  the  amount  of  which  determines 
the  question  of  jurisdiction.  The  parties 
plaintiff  are  those  taxpayers  who  contributed 
to  that  fund.  The  court  may,  by  reason- 
able requirement^  regulate  their  number  so 
as  to  do  justice  to  all  interests,  and  may, 
and,  if  no  others  offer  as  plaintiffs,  should, 
allow  one  to  sue  for  all.  The  motion  to  dis- 
miss the  appeal  is  consequently  denied.  0«- 
toald  V.  Morris,  92  Ky.  48,  17  S.  W.  167,  is 
overruled.  Other  questions  involved  are 
disposed  of  in  Whaley  v.  Com.  23  Ky.  L. 
Rep.  1292,  61  S.  W.  35,  and  that  opinion 
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should  control  the  further  proceedings  in 
this  case. 

Judgment  reversed,  and  cause  remanded 
JEor  prooeediqga  not  inconsistent  herewith. 


LOUISVILLB  &  NASHVILLE  RAILROAD 
COUFANY,  Appt,, 

V. 

PITTSBURGH  *  KANAWHA  COAL  COM- 
PANY. 
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1«    A  rmllriMtd  eoatpaMy  MavIbv 

to  eondeaftn  Imnd  for  «  ri^lit  of  vr«7 

for  a  switch  track  cannot  bind  itself  by  an 
agreement  with  a  dealer  in  coal  that,  in  con- 
sideration of  the  right  to  place  tlie  track  on 
his  land,  it  will  not  be  used  to  haul  coal  for 
other  persons  having  access  to  it. 

2*  A  lAttdoi^ner  perndttlaiv  tlie  eon- 
stmctlou  of  «  sYvlteli  track  aeroaa 
Ilia  property  on  consideration  that  the 
track  shall  not  be  used  to  haul  goods  for  his 
business  riyals  cannot,  a/ter  large  pecuniary 
inyestments  have  been  made  by  other  per- 
sons, which  are  dependent  for  their  profit- 
able operation  on  the  continued  use  of  the 
track,  withdraw  his  consent  to  its  use  upon 
learning  that  the  consideration  cannot  be  en- 
force<t 

8.  The  existence  of  the  rivlit  to  mn. 
action  at  law  for  damages  for  the  refusal 
of  a  railroad  company  to  furnish  a  shipper 
facilities  equal  to  those  furnished  to  others 
will  not  prevent  the  Issuance  of  a  mandatory 
Injunction  requirLng  it  to  do  so. 

4.  A  railroad  compaax  -will  not  be 
compelled  to  place  cars  on  a  si^ltch 
in  a  public  street  in  front  of  the  prop- 
erty of  a  shipper  who  desires  to  load  and 
unload  them  at  that  point,  in  the  absence  of 
express  authority  from  the  municipality  to 
do  so,  and  conclusive  evidence  that  it  would 
not  be  prejudicial  to  other  patrons  of  the 
road. 

(November  18,  1901.) 

APPEAL  by  defendant  from  a  judannent  of 
the  Circuit  Court  for  Campbell  County 
granting  a  mandatory  injunction  to  compel 
defendant  to  furnish  cars  for  plaintiff's  con- 
venience.    Reversed. 

The  facts  are  stated  in  the  opinion/ 

Messrs.  Wriglit  ft  Anderson,  for  ap- 
pellant: 

An  injunction,  being  the  strong  arm  of 
equity,  should  never  be  granted  except  in  a 
clear  case  of  irreparable  injury,  and  with  a 
full  consideration  u^n  the  part  of  the  court 
of  its  urgent  necessity. 

High,  Inj.  fi  22. 

A  solvent,  resident  defendant,  where  the 
only  injury  is  money  loss,  makes  irreparable 
injury  impossible. 

Nora. — The  above  case  seems  to  be  quite 
novel.  Somewhat  akin  to  the  question  there 
Involved  is  that  of  a  mitigation  of  damages  in 
condemnation  cases  by  preserving  to  the  land- 
owner an  estate,  rights,  or  easements  In  re- 
spect to  the  property,  as  to  which,  see,  In  this 
aeries,  St.  Louts,  K.  &  N.  W.  B.  CO.  ▼.  Clark 
(Mo.)  26  L.  R.  A.  751,  and  note. 
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Kentucky  Court  of  ApruALA. 


NOT.^ 


High,  Inj.  fi  23;  HUlman  ▼.  Hurley,  82 
Ky.  626;  Hart  v.  AZ&any,  9  Wend.  571,  24 
.\jn.  Dec.  166;  BUidge  t.  fliU,  2  Johns.  Ch. 
281;  Livingston  v.  Van  Ingen,  9  Johns.  607. 

The  decree  of  the  chancellor  is  in  direct 
conflict  with  the  decided  law  of  this  court. 
The  chancellor  requires  us  to  deliver  cars  in 
Tx>wen  street,  in  Newport,  that  they  may  be 
loaded  ^dth  coal  by  the  appellee. 

Kentucky  d  /.  Bridge  Co.  ▼.  Krieger,  93 
Ky.  243,  19  S.  W.  738. 

Mr.  Edward  W.  Hlaes,  also  for  appel- 
lant: 

Mere  allegation  of  irreparable  injury  will 
not  suflice  to  warrant  an  injunction,  but  the 
facts  must  appear  on  which  the  allegation 
is  predicated,  in  order  that  the  court  may  be 
satisfied  as  to  the  nature  of  the  injury. 

1  High,  Inj.  §  34. 

As  plaintin  seeks  to  use  a  street  for  the 
purpose  of  loading  cars,  the  injunction  ought 
not  to  be  granted  when  the  city  is  not  before 
the  court. 

2  High,  Inj.  8  1549;  High,  Extr.  Legal 
Rem.  I  9. 

Mr.  Thomas  P.  Carothers  for  appellee. 


J.,  delivered  the  opinion  of  the 
court  : 

This  is  an  application  for  a  mandatory 
injunction  by  tiie  Pittsburgh  ft  Kanawha 
Coal  Conipanv,  requiring  the  Louisville  ft 
Nashville  Railroad  Company  to  furnish  cars 
at  its  elevator  and  yard  at  Eleventh  and 
Lowell  streets,  in  the  city  of  Newport,  for 
the  transportation  of  coal.  The  petition  al- 
leges that  the  Pittsburgh  ft  Kanawha  Coal 
Company'  is  a  corporation  under  the  laws  of 
this  state,  engaged  in  the  business  of  buying 
and  selling  coal,  stone,  sand,  and  other  com- 
modities at  its  coal  elevator  and  warehouse 
at  the  northwest  comer  of  Lowell  and  Elev- 
enth streets ;  that  the  railway  company  is  the 
owner  and  operates  a  switch  track  leading 
from  a  point  outside  the  corporate  limits  of 
Newport,  on  its  main  track,  near  a  place 
called  Finchtown,  on  the  Licking  river,  and 
thence  along  Ix>well  street,  to  the  property 
of  the  Newport  Rolling  Mill  Company;  that 
the  railroaa  company  uses  this  switch  track 
for  the  purf^ose  of  hauling  freight  to  and 
from  the  place  of  business  of  various  facto- 
ries located  on  Lowell  street  to  its  main  line, 
but  that  they  have  refused  to  deliver  to 
them  empty  cars  for  the  purpose  of  being 
loaded  with  coal,  and  have  refused  to  haul 
from  their  place  of  business  cars  loaded  with 
coal;  that  their  elevator  and  warehouse  are 
so  located,  as  to  the  track  of  the  defendant 
company  on  Lowell  street,  that  cars  can  be 
easily  loaded  and  moved,  without  injury  or 
inconvenience  to  other  merchants  and  ship- 
pers on  the  line  of  said  track,  and  that  de- 
fendants S.  F.  Dana  ft  Co.  and  the  Campbell 
Creek  Coal  Company  are  also  engaged  in  the 
business  of  buying  and  selling  coal;  that 
their  elevator  and  yards  are  located  on  tlio 
line  of  the  defendant's  switch,  nearer  to 
their  main  line  and  south  of  the  corporation 
line  of  the  city  of  Newport:  that  the  rail- 
road switch  passes  through  their  property, 
and  that  the  railroad  company,  in  considera- 
tion that  no  charge  was  made  therefor,  had ' 
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agreed  with  the  Campbell  Creek  Coal  Com- 
pany and  S.  F.  Dana  ft  Co.  not  to  haul  coal 
over  the  switch  for  any  other  concern;  that 
the  right  of  way  over  Lowell  street  was  con- 
I'erred  uj^on  the  appellant's  vendor  by  the 
cit^  of  Newport  for  the  express  purpose  of 
facilitating  the  business  of  various  large 
enterprises  fronting  on  Lowell  street;  that 
by  reason  of  this  contract  with  the  Campbell 
Creek  Company  appellee  refused  to  transfer 
coal  foi  them;  and  that  by  reason  thereof 
they  are  subjected  to  mat  inconvenience,  in- 
jury, and  damage,  and  ask  that  the  railroad 
company  be  compelled  to  receive  and  make 
deliveries  of  cars  loaded  with  coal  to  them 
in  the  same  manner,  and  on  the  same  condi- 
tions, as  it  receives  and  delivers  similar  cars 
to  olJier  persons  engaged  in  the  same  line 
of  business.  The  railroad  company,  8.  F. 
Dana  ft  Co.,  and  the  Campbell  Creek  Coal 
Company  filed  their  joint  answer,  and  say 
that  the  Louisville  ft  Nashville  Railroad 
Company  is  not  the  owner  of  that  part  of 
the  switch  which  lies  upon  and  over  the 
lands  of  the  defendant  the  Campbell  Creek 
Coal  Company,  and  that  it  was  expressly 
stipulated  and  agreed  in  the  original  con- 
tract by  which  the  railroad  company  ob- 
tained the  right  of  way  through  the  lands 
of  the  Campbdl  Creek  Coal  Company  that 
no  coal  was  to  be  hauled  from  any  yard, 
elevator,  or  place  over  that  part  of  the  track, 
and  that  any  violation  of  such  agreement 
would  entitle  the  Campbell  Coal  Company 
to  withdraw  the  privilege  to  maintain,  use, 
and  occupy  the  track  over  its  premises.  It 
appears  from  the  evidence  that  the  switch 
track  of  the  defendant  was  located  over  and 
along  liowell  street,  an  unimproved  street  of 
the  city  of  Newport  on  which  are  located  a 
rolling  mill,  bridcyard,  iron  and  brass  found- 
ry, street-car  power  house,  and  other  enter- 
prises, by  ^Hrtue  of  an  ordinance  of  the  city, 
and  that  it  connects  with  the  railroad  com- 
pany's main  line  about  a  quarter  of  a  mile 
south  of  the  corporate  limits  of  Newport, 
and  runs  along  Lowell  street  about  a  mile, 
to  the  Newport  Rolling  Mills ;  that  that  part 
of  the  track  between  the  corporate  limits  of 
Newport  and  the  main  track  runs  through 
the  lands  of  the  Campbell  Coal  Company 
and  8.  F.  Dana  ft  Co.;  that  the  track  was 
built  exclusively  for  the  accommodation  of 
various  merchants  whose  premises  fronted 
on  Lowell  street;  and  that  all  kinds  of  mer- 
chandise are  hauled  over  it  except  coal;  this 
commodity  is  only  hauled  from  the  Dana 
yards,  which  are  located  very  near  to  the 
main  line,  outside  of  the  city  limits.  It  fur- 
ther appears  that  most  of  these  business  es- 
tablishments have  "spur  tracks"  connecting 
their  business  premises  with  the  switch 
tracks;  that  appellee's  property  fronts  on 
Lowell  street  about  120  feet;  that  they  have 
no  spur  track  connecting  their  property  with 
the  main  switch,  or  authority  from  the  city 
to  use  the  street  for  that  purpose,  although 
very  capable  of  being  so  used,  but  proposed 
to  load  and  unload  cars  standing  upon  the 
switch  track  in  the  center  of  the  street  by 
means  of  wagons. 

The  first  question  to  be  considered  is  the 
validity  of  the  contract  between  the  railroad 
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^yompany  and  the  coal  company,  giving  them 
a  monoj^lj  of  the  business  of  shipping  coal 
Oiver  this  switch.  Railroad  companies  are 
quasi  public  corporations,  created  for  the 

J  purpose  of  exercising  the  functions  and  per- 
orming  the  duties  of  common  carriers. 
TheAe  duties  are  defined  by  law,  and  in  ao* 
cepting  their  charters  they  necessarily  took 
with  them  all  the  duties  and  liabilities  an- 
nexed: and  they  are  required  to  supply,  to 
the  extent  of  their  resources,  adequate  fa- 
cilities for  the  transaction  of  all  business  of- 
fered, and  to  deal  fairly  and  impartially 
irith  their  patrons.  See  McCoy  v.  Cincin- 
nati, I.  St.  L.  d  C.  R.  Co.  13  Fed.  5;  Munn  y. 
nUnois,  04  U.  8.  126,  24  L.  ed.  77.  And 
they  have  no  right  to  contract  with  a  corpo- 
ration or  individual  to  ^ve  exclusive  rights 
to  tranRfer  any  commodity  over  any  part  of 
their  line.  Appellants  have  by  their  charter 
the  power  of  condemnation  for  right  of  way 
both  for  tlieir  main  and  switch  tracks,  and 
their  obligations  to  the  general  public  for- 
bid that  uiey  should  acquire  sucn  rights  of 
wa^'  under  such  circumstances  and  condi- 
tions as  render  it  impossible  for  them  to  im- 
partially serve  all  their  customers.  In  our 
opinion,  the  contract  with  the  Campbell 
Creek  Coal  Company,  giving  them  the  exclu- 
sive use  of  the  switch  for  coal  purposes,  was 
against  public  policy,  and  absolutely  void. 
The  railroad  company  could  not,  for  the  pur- 
pose of  saving  the  expense  of  condemnation 
proceedings,  make  such  a  contract. 

We  deem  it  unnecessary  in  this  proceeding 
to  determine  what  may  be  the  remedies  of 
the  Campbell  Creek  Coal  Company  growing 
out  of  the  inability  of  the  railroad  company 
Co  perform  its  contract,  but  we  are  clearly 
of  the  opinion  that  they  cannot  at  this  late 
day  prohibit  the  use  of  that  part  of  the 
track  which  passes  through  their  property, 
as  it  is  evident  that  large  pecuniaiy  invest- 
ments have  been  made  by  other  parties 
which  are  dependent  for  their  profitable 
operation  upon  the  continued  use  of  the 
switch  track. 

The  contention  is  made  for  the  railroad 
company  that  appellee  is  not  entitled  to  a 
mandatory  injunction  requiring  them  to  ful- 
fil their  corporate  obligations  to  furnish  im- 
partial service,  because  they  have  adequate 
relief  in  a  court  of  law  by  suit  to  recover 
damages  for  the  wrong  done.  Undoubtedly 
this  reme«ly  exists,  but  it  is  not  the  only 
means  of  relief  which  the  law  provides.  By 
accepting  its  charter  the  railroad  company 
assumed  obligations  to  the  public,  and  the 
duty  of  enforcing  these  obligations,  in  the 
abeence  of  some  statute  providing  a  differ- 
ent remedy,  necessarily  devolves  upon  courts 
of  equity.  Their  jurisdiction  to  grant  relief 
of  this  sort  has  been  well  established  and 
defined.  See  Hays  v.  Pennsylvania  Co.  12 
Fed.  309;  also  Southern  Exp.  Co.  v.  St. 
Louis,  /.  M.  d  8.  R.  Co.  decided  by  Justice 
Miller  and  Judge  McCrary,  3  McCrary,  147, 
10  Fed.  860 ;  and  the  case  of  State  v.  Hart- 
ford d  N.  E.  R.  Co.  20  Conn.  546.  It  is 
plainly  laid  down  in  these  and  other  cases 
that  a  railway  company  may  be  compelled 
by  mandamus  to  carry  out  the  object  for 
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which  they  were  created,  and  to  impartially 
and  without  discrimination  serve  the  public. 

But  there  is  another  feature  presented  by 
this  case  which  remains  to  be  considerecL 
Appellee  has  no  spur  or  side  track  from 
Lowell  street  into  its  grounds,  and  seeks  in 
this  proceeding  to  compel  the  railroad  com- 
pany to  stand  the  freight  cars  on  their  track 
m  the  center  of  liowell  street  in  front  of 
their  property,  and  to  be  loaded,  and  it  does 
not  appear  that  the  city  has  ever  author- 
ized such  a  use  of  the  street.  It  is  manifest 
that  if  appellant  is  required  to  halt  cars  on 
its  track  in  front  of  appellee's  place,  and 
leave  them  there  to  be  loaded  and  imloaded, 
it  will  materially  obstruct  the  use  of  the 
switcn  track  by  parties  livinjg;  beyond  ap- 
pellee's yard,  ana  mi^ht  subject  appellant 
to  prosecution  bv  the  city  for  unlawfully  ob- 
structing a  public  street  and  converting  it 
into  a  private  coal  yard.  In  the  absence  of 
express  authority  from  the  city  of  Newport 
authorizing  such  use  of  the  street,  and  con- 
clusive testimony  that  it  would  not  be  preju- 
dicial to  the  use  of  such  switch  by  the  ap- 
])ellant's  other  patrons,  we  think  the  court 
erred  in  granting  the  injunction. 

For  this  reason  the  judgment  granting  th€ 
inji4^ction  is  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

Rehearing  denied.    * 


Alexander  WINSTON'S  ADMINISTRATOR, 

Appt., 


V. 


ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY et  oL 


( 


Ky. 


) 


t.     A     Bonresidteiit     railroad     compaaiy 
sued  Jointlr  witb  itu  resident  aveat 

for  Injuries  caased  by  the  latter's  negligence 
cannot  remove  the  suit  to  a  Federal  court, 
although  the  agent  was  joined  to  prevent 
each  removal. 
8.  A  Joint  or  a  several  action  may  be 
bronsht  for  death  Inflicted  by  nevH- 
senee  of  an  nvent  of  a  railroad  company, 
under  a  statute  providing  that  whenever 
death  shall  result  from  an  injury  inflicted  by 
negligence  damages  may  be  recovered  from 
the  corporation  or  corporations,  their  agents 
or  servants,  causing  the  same. 

(November  19,  1901.) 

APPEAL  hy  plaintiff  from  a  j'udgment  of 
the  Circuit  Court  for  McCracken  Coun- 
ty permitting  the  removal  to  a  Federal  court 
of  an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ii.  K.  Taylor  and  W.  V,  EatoB 
for  appellant. 

Messrs.  Pirtle  A  Trabne  and  J.  H. 
Dloklnson  for  appellees. 

NoTB. — On  the  question  of  a  right  of  action 
against  employees  for  injuries  to  third  per- 
sons caused  by  their  negligence,  see,  in  this 
series,  Mayer  v.  Thompson-Hutchison  Bldg.  Oa. 
(Ala.)  28  L.  R.  A.  488,  and  note. 
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Kbiituckt  Coubt  of  ArrBALfl, 


Nov. 


PayAtevy  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  question  here  involved  is  whether 
this  case  is  removable  to  the  Federal  court 
bj  reason  of  diverse  citizenship,  the  Illinois 
(jentral  Railroad  Company  being  a  nonresi- 
dent corporation,  and  its  codeAndants,  A. 
W.  Sheppard  and  R.  S.  White,  residents  of 
McCracken  county,  Kentucky.  It  was 
averred  in  the  petition  for  removal  tiiat  the 
plaintiff  made  Sheppard  and  White  defend- 
ants for  the  purpose  of  preventing  a  removal 
of  the  case  to  the  Federal  court.  It  is  im- 
material what  may  have  been  the  purpose 
of  the  plaintiff  in  making  them  defendants 
with  the  railroad  company,  if  the  petition 
states  a  joint  cause  of  action  against  them, 
if  the  cause  of  action  is  joint,  simply  be- 
cause the  plaintiff  might  have  elected  to 
proceed  against  the  defendant  corporation 
alone  he  does  not  lose  his  right  to  prosecute 
his  action  in  the  state  court.  If  it  was  a 
tort,  for  which  the  corporation  and  its  co- 
defendants  are  liable,  the  codefendants  be- 
ing residents  of  McCracken  county,  the  state 
court  had  jurisdiction  of  the  action,  and  the 
defendant  corporation  was  not  entitled  to 
removal.  This  matter  must  be  determined 
from  the  averments  of  the  petition.  It  is 
averred  by  the  plaintiff  in  his  petition  that 
on  August  31,  1900,  the  defendants  Sheppard 
and  White,  then  and  now  citizens  of  Mc- 
Cracken county,  Kentucky,  were  in  the  regu- 
lar employ  of  the  defendant  Illinois  Central 
Railroad  Company;  that  on  that  day  they 
were  negligent  in  operating  a  train  on  its 
track;  that  while  so  operating  it,  acting  in 
the  capacity  of  engineer  and  flagman,  re- 
spectively, under  the  employment  of  the 
company,  in  the  regular  course  of  business 
of  the  company,  they  did,  as  employees,  act- 
ing jointly  together  with  the  corporation, 
with  gross  negligence,  run  the  train  at  an 
unusually  high  rate  of  speed  in  the  city  of 
Paducah,  and  by  reason  of  such  negligence 
forced  and  drove  the  train  of  cars  against 
the  decedent  with  such  force  and  violence 
that  he  sustained  great  bodily  injuries,  from 
which  he  died.  From  the  averments  of  the 
petition  the  defendants  Sheppard  and  White, 
while  acting  as  the  agents  and  servants  of 
their  codefendant,  the  railroad  company,  by 
gross  negligence  destroyed  the  life  of  the 
plaintiff's  intestate.  The  Constitution  and 
statutes  of  this  state,  as  construed  by  the  re- 
peated adjudications  of  this  court,  make  the 
railroad  company  liable  for  the  acts  of  the 
agents  and  servants  in  charge  of  its  trains. 
If  a  servant  is  guilty  of  such  negligence, 
while  acting  for  his  master,  as  will  make 
the  master  responsible,  then  in  such  a  case 
the  servant  is  personally  and  equally  re- 
sponsible with  the  master  for  the  damage 
resulting  from  the  negligent  act.  The  mere 
fact  that  the  master  may  be  responsible  for 
the  wrongful  act  of  the  servant  does  not  re- 
lieve the  servant  from  a  joint  liability  with 
the  master  for  the  wrongful  act  which  pro- 
duced the  injury  and  damage.  In  the  case 
of  Chesapeake  d  0.  It.  Co.  v.  Dixon^  104  Ky. 
608,  47  S.  W.  615,  the  court  had  under  con- 
sideration a  similar  question  to  the  one  here 
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involved.  While  Chalkey  and  Sidles,  en^neer 
and  fireman,  respectivdy,  were  operating  a 
train  at  an  imusually  rapid  rate  of  speed.  It 
collided  with  Dixon,  and  killed  him.  Ths^ 
were  residents  of  the  state,  and  were  sued 
jointly  with  the  railroad  company.  This 
court  held  that  they  were  jointly  liable  with 
the  master  for  the  negligent  act  of  killing, 
the  employees  being  guil^  of  the  negligence 
by  reason  of  which  the  master  was  also 
jointly  liable  with  them  therefor.  In  that 
case,  as  in  this,  in  the  petition  for  removal 
of  the  case  it  was  averred  that  the  onployees 
were  made  parties  defendant  for  the  single 
purpose  of  preventing  a  removal  of  the  case 
by  the  railroad  company  to  the  circuit  court 
of  the  United  States.  The  court  said :  "It 
is  not  material  that,  as  alleged  in  the  peti- 
tion for  a  transfer  of  this  case,  Chalkey  and 
Sidles  were  made  parties  defendant  for  the 
single  purpose  of  preventing  the  removal  of 
the  case  by  the  Chesapeake  ft  Ohio  Railroad 
Company  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  or  what 
may  have  been  the  motive  of  the  plaintiff  for 
bringing  a  joint  action,  unless  they  were 
wrongfully  and  illegally  joined ;  and  such  is 
the  doctrine  as  settled  by  the  Supreme  Oouri 
of  the  United  States."  From  that  judgment 
an  appeal  was  prosecuted  to  the  Supreme 
Court  of  the  United  States,  and  the  judg- 
ment was  there  affirmed,  the  court  holding 
that  there  was  a  joint  liability  for  the  in- 
jury inflicted  by  the  negligence  of  the  em- 
ployees. Chesapeake  d  0.  R,  Co.  v.  Diaon^ 
179  U.  S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep. 
67.  In  Povcers  v.  Cliesapeake  d  0.  R.  Co. 
169  U.  8.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
264,  it  was  said :  ''It  is  well  settled  that  an 
action  of  tort,  which  might  have  been 
brought  against  many  persons  or  against  any 
one  or  more  of  them,  and  which  is  brought 
in  a  state  court  against  all  jointly,  contains 
no  separate  controversy  which  will  author- 
ize its  removal  by  some  of  the  defendants 
into  the  circuit  court  of  the  United  States, 
even  if  they  flle  separate  answers  and  set  up 
different  defenses  from  the  other  defendants, 
and  allege  that  they  are  not  jointly  liable 
with  them,  and  that  their  own  controversy 
with  the  plaintiff  is  a  separate  one;  for,  as 
this  oourt  has  often  said :  'A  defendant  has 
no  right  to  say  that,  an  action  shall  be  sev- 
eral which  the  plaintiff  seeks  to  make  joint. 
A  separate  defense  may  defeat  a  joint  recov- 
ery, but  it  cannot  deprive  a  plaintiff  of  his 
right  to  prosecute  his  suit  to  final  decision 
in  his  own  way.  The  cause  of  action  is  the 
subject-matter  of  the  controversy,  and  that 
is,  for  all  the  purposes  of  the  suit,  whatever 
the  plaintiff  declares  it  to  be  in  his  plead- 
ings.' Pirie  v.  Tvedt,  115  U.  S.  41,  43,  29 
L.  ed.  331,  332,  5  Sup.  Ct.  Rep.  1034,  1035: 
Sloane  v.  Anderson,  117  U.  S.  275,  29  L.  ed. 
899,  6  Sup.  Ct.  Rep.  730;  Little  v.  Giles,  118 
U.  S.  596,  600,  001,  30  L.  ed.  269,  270,  7  Sup. 
Ct.  Rep.  32,  35;  Louisville  d  N,  R,  Co,  v. 
Wangelin,  132  U.  S.  699,  33  L.  ed.  474,  10 
Sup.  Ct.  ^ep.  203;  Torrenoe  v.  8hedd,  144 
U.  S.  527,  530,  36  L.  ed.  528,  531,  12  Sup. 
Ct.  Rep.  720,  727;  ConneU  v.  Smiley,  156 
U.  S.  335,  340,  39  L.  ed.  443,  444,  15  Sup. 
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Ot.  Rep.  353,  364."  Seetion  6,  Kr.  Stat, 
provides:  ''Whenever  the  death  of  a  per- 
aon  shall  result  from  an  injury  inflicied 
by  negligence  or  wrongful  act,  then  in  every 
•och  case  damages  may  be  recovered  for 
such  death  from  the  person  or  persons,  com- 
pany or  companies,  corporation  or  corpora- 
tions, their  agents  or  servants,  causing  the 
same,  and  when  the  act  is  wilful  or  the  neg- 
ligence is  gross,  punitive  damages  may  be 
recovered,  and  the  action  to  recover  such 
•damages  shall  be  prosecuted  by  the  personal 
representative  of  the  deceased."  By  the 
terms  of  this  section,  where  death  results 
from  the  n^ligent  act,  a  recovery  may  be 
had  therefor  against  the  person  or  persons, 
company  or  companies,  corporation  or  cor- 
porations, their  agents  or  servants,  causing 
the  same.  In  this  case  the  petition  alleges 
a  joint  cause  of  action,  ''and  a  defendant 
has  no  right  to  say  that  an  action  shall  be 
several  which  the  plaintiff  seeks  to  make 
joint."  Under  8  6,  Ky.  Stat.,  the  plaintiff 
has  a  right  to  proceed  severally  or  jointly 
against  those  who  are  liable  for  the  injury 
inflicted  resulting  in  death.  The  court  below 
erred  in  allowing  the  petition  to  be  filed  and 
in  accepting  the  bond,  as  the  appellee  rail- 
road company  was  not  entitled  to  have  the 
case  removed. 

The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


Presley  ROGERS,  Appt., 

V. 

ONION  BENEVOLENT  SOCIETY,  NO.  2. 


( 


Ky. 


) 


Failure  to  pay  dues  ^vlll  not  of  flt- 
self  deprive  a  aftember  of  a  mataal 
benedt  societr  of  the  rlarlit  to  sick 
beaellts,  mider  rules  which  provide  that  he 
may  t>e  saspended  for  failure  to  pay  for  a 
specified  time,  and  expelled  for  continued 
failure,  where  they  further  provide  that  no 
member  shall  be  suspended  or  expelled  with- 
out a  fair  and  impartial  trial. 

A  men&ber  of  a  mataal  beneflt  soci- 
ety cannot  be  adjadared  In  defaalt  for 
nonpayment  of  dues,  where  the  amount  of  ac- 
crued sick  benefits  to  which  he  is  entitled  ex- 
ceeds the  unpaid  dues. 

(September  24,  1901.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Harrison  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  sick  benefits  alleged  to  be  due  un- 
der a  certificate  in  the  defendant  society.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Blaaton  ft  Barry  for  appellant. 
Mr,  A.  H.  Ward  for  appellee. 


',  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  appellee  was  incorporated  under  an 
act  of  the  general  assembly  of  this  common- 
wealth entitled  "An  Act  Incorporating  the 
Union  Benevolent  Society  of  Cynthiana, 
Ky.,"  approved  March  31,  1886,  Acts  1886-. 
86,  chap.  482.  The  appellant  was  one  of  the 
charter  members  of  the  society,  and  had  not, 
at  the  institution  of  this  suit,  been  sus- 
pended or  expelled  therefrom.  Section  6  of 
the  act  provides  that  the  societj^  may  estab- 
lish by-laws,  rules,  and  regulations  for  the 
government  and  control  of  the  society,  for 
the  expulsion  or  suspension  of  members,  for 
prescribing  the  duties  of  officers,  and  for  the 
doing  and  accomplishing  the  object  and  pur- 
poses of  the  organization.  Pursuant  to  the 
provisions  of  the  act,  the  appellee  has 
adopted  rules  and  by-laws  as  fonows:  Sec- 
tion 2,  art.  4 :  "Any  member  in  this  society 
in  good  standing  on  becoming  sick  shall 
make  it  known  to  the  sick  committee  with- 
in four  days,  at  which  time  some  one  of  said 
committee  shall  visit  them  within  twenty- 
four  hours  after  notice.  They  shall  state  m 
the  notice  the  day  the^  were  taken  sick,  and 
after  they  have  been  sick  one  week  from  date 
of  notice  they  shall  be  allowed  $1.50  per 
week  for  ten  weeks.  Then  the  amount  shall 
he  reduced  to  $1.00  per  week  as  long  as  they 
remain  sick;  but  should  they  fail  to  notify 
the  sick  committee  within  four  days  they 
will  be  cut  off  from  one  week  sick  allow- 
ance; also  any  one  of  the  sick  committee 
that  received  the  notice  and  fails  to  dis- 
charge his  duty  shall  pay  a  fine  of  25  cents." 
Section  1,  art.  6.  "Every  member  of  this 
society  shall  j>ay  such  sums  as  monthly  dues 
as  the  by-laws  direct.  Any  member  omit- 
ting to  pay  the  same  for  four  successive 
months  shall  be  notified  by  the  finance  secre- 
tary, and,  should  they  neglect  to  pay  the 
same  within  one  month,  they  may  be  sus- 
pended. The  secretary  shall  add  25  cts.  as 
his  pay  for  notifying.     He  shall   also  pay 


'Note. — Application  of  accrued  benefits  upon 
dues  or  assessments  accruing  on  a  heneflt  cer- 
tificate. 

In  Roosas  v.  Union  Bbnbvolent  Socibtt, 
No.  2,  It  was  held  that  a  member  of  a  benefit 
4LS8ociation  was  entitled  to  recover  sick  benefits 
where  they  began  to  accrue  before  default  in 
the  payment  of  dues,  and  that  the  society  had 
the  power,  under  its  charter,  to  deduct  the  dues 
from  the  benefits.  The  court  said  that  "If  It 
were  proper  for  the  appellee  to  resist  the  pay- 
xaent  of  sick  benefits  because  of  the  nonpayment 
of  dnes,  although  no  ^offlcial  action  had  ever 
been  taken  suspending  the  member  therefor,  the 
•court  should  not  have  adjudged  the  appellant 
in  defaalt  in  the  payment  of  dues.  Under  the 
provisions  of  the  charter  his  right  to  sick  bene- 
iflts  accrued  when  be  was  a  member  in  good 
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standing,  and,  if  he  was  liable  for  dues  therafor 
during  his  sickness,  the  society  had  it  within  Its 
power  to  deduct  his  dues  from  the  sum  which 
it  owed  him  for  sick  benefits.  It  owed  him 
much  more  than  he  was  liable  to  it  for  dues." 
It  seems  that  where  the  question  of  dues  and 
benefits  is  only  between  the  member  and  a  sub- 
ordinate society,  and  benefits  accrue  before  the 
member  defaults  in  his  dues,  such  member  has 
the  right  to  claim  benefits  and  to  recover  them 
after  deducting  unpaid  dues.  But  where  a  by- 
law of  a  subordinate  association  confiicts  with 
the  requirement  of  the  -parent  lodge,  or  under 
I  a  constitution  whereby  funds  are  separately 
managed,  it  seems  that  a  certificate  of  member- 
ship may  be  suspended  although  the  subordinate 
lodge  is  indebted  to  such  member  for  sick  bene- 
fits in  a  greatf\r  amount  than  assessments. 
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a  fine  of  25  cts.  for  every  one  he  fails  to  noti- 
fy." Section  3,  art.  6;  "A  member  shall  be 
expelled  for  nonpayment  of  dues  inside  of 
twelve  months."  Section  2,  art.  7:  "No 
member  shall  be  fined,  suspended,  or  ex- 
pelled without  a  fair  and  impartial  trial, 
and  if  they  refuse  or  neglect  to  appear  they 
shall  be  deemed  guilty." 

It  appears  that  since  January  1,  1892,  the 
appellant  has  been  continuously  sick.  At 
the  proper  time  lie  cave  due  notice  of  his 
condition.  In  1892  the  society  paid  him  the 
full  amount  of  his  sick  dues  under  |  2,  art. 
4,  and  for  the  years  1893,  1894,  1895,  189G, 
1897,  and  1898  paid  to  him  parts  of  such 
dues,  but  refusecl  to  pay  the  4l  &  week  for 
the  period  stated.  He  instituted  this  ac- 
tion to  recover  the  $52  for  each  year  during 
his  sickness,  subject  to  payments  which  were 
made.  The  defense  is  that  the  appellant 
was  not  a  member  in  good  standing.  The 
testimony  shows  that  he  was  a  member  in 
good  standing  unless  his  failure  to  pay  the 


dues  to  the  society  would  render  him  other- 
wise. His  monthly  dues  to  the  society 
w<Aild  amount  to  about  $13  per  year,  besides 
a  small  sum  to  be  paid  on  the  death  of  each 
member,  and  there  seem  to  have  been  ;^boufc 
thii-teeu  deaths  of  members  during  the  period 
in  question.  The  section  first  quoted  enti- 
tled the  appellant  to  be  paid  $1  per  week  as 
long  as  he  remained  sick.  The  constitution 
and  by-laws  of  the  society  gave  it  the  riffht 
to  expel  a  member  for  failing  to  pay  his 
dues.  Assuming  that  the  society  had  the 
right  to  expel  a  member  for  the  nonpayment 
of  dues,  it  was  essential  that  it  should  take 
such  action  as  was  reuuired  by  its  by-laws 
for  that  purpose.  Had  a  charge  been  filed 
against  him  that  he  had  failed  to  pay  his 
dues,  it  was  necessary  that  due  notice  of  it 
should  have  been  given  him  and  a  trial  had^ 
otherwise  the  society  was  powerless  to  expel 
him.  Had  there  been  a  provision  of  the  con- 
stitution or  by-laws  to  the  effect  that  in  the 
event  a  member  failed  to  pay  his  dues  he 


The  cases  which  set  off  benefits  against  dues 
are  as  follows: 

An  association  was  In  default  as  to  sick  bene- 
fits from  November  4,  1888,  amounting,  on  Au- 
gust 27,  1889,  to  1400.  It  then  claimed  that 
the  member  waa  In  default  for  |1.50, — three 
months'  dues.  It  was  held  that  his  claim  for 
benefits  could  not  be  forfeited  for  nonpayment 
of  dues,  as  the  debt  of  the  association  exceeded 
the  amount  of  the  dues.  It  was  further  held 
that  a  by-law  providing  that  any  person  In  ar- 
rears for  three  months*  dues  (|1.50)  on  the 
books,  shall  not  be  entitled  to  benefits  until 
three  months  after  such  arrears  shall  have  been 
paid,  was  unreasonable,  oppressive  and  void. 
Brady  v.  Coachman's  Benev.  Asso.  39  N.  Y.  8. 
R.  181,  14  N.  Y.  Supp.  272.  In  this  case  the 
court  said :  "It  would.  Indeed,  be  strange  law 
and  bad  morals  which  would  hold  him  In  de- 
fault for  his  dues,  and  at  the  same  time  exon- 
erate the  association  from  payment  of  the  sick 
benefits.** 

in  .rennlngs  v.  Chelsea  Division  Ben.  Fund 
»oc.  of  S.  of  T.  28  Misc.  556,  59  N.  Y.  Supp. 
862,  the  court  declined  to  follow  Brady  v. 
Coachman's  Benev.  Asso.  30  N.  Y.  8.  R.  181,  14 
N.  Y.  8upp.  272,  which  held  that  an  association 
In  default  of  payment  of  sick  benefits  could  not 
claim  that  the  member  was  In  default  for  dues, 
holding,  also,  that  a  by-law  providing  that  a 
member  in  arrears  for  three  months'  dues  shall 
not  be  entitled  to  benefits  until  three  months 
after  such  arrears  shall  have  been  paid,  was  un- 
reasonable. This  latter  proposition  was  also 
held  In  Cartan  v.  Father  Matthew  United  Benev. 
Soc.  8  Daly,  20.  The  Jennings  Case  refused  to 
follow  these  cases  on  this  last  proposition,  dis- 
tinguishing the  Cartan  Case  on  the  ground  that 
the  plaintirr  was  not  in  arrears  for  dues  except 
constructively ;  that  the  arrears  were  In  the  na- 
ture of  a  fine  collected  as  dues  for  failure  to 
join  in  a  celebration  of  St.  Patrick's  day.  The 
court  said  that  the  Cartan  Case  was  practically, 
though  not  overtly,  overruled  In  a  later  case — 
Skelly  V.  Private  Coachmen's  Benev.  &  Charit- 
able Soc.  13  Daly,  2. 

And  the  beneficiary  was  held  entitled  to  have 
dues  deducted  from  his  benefits  as  they  accrued, 
where  the  application  read :  "Do  you  under- 
stand that  if  your  monthly  dues  are  not  paid 
In  advance,  on  or  before  the  3d  day  of  each 
month,  you  stand  suspended  from  receiving  all 
benefits  until  reinstated  as  provided  for  In  the 
by-laws?  Answer:  'Yes.***  Columbian  Relief 
Fund  Asso.  V.  Hopper,  24  Ind.  App.  169,  53  N. 
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B.  1051.  In  this  case  the  aick  benefits  began 
to  accrue  before  the  member  was  In  default, 
and  the  certlflc&te  was  to  the  effect  that  If 
monthly  dues  were  not  paid  In  advance  the 
member  would  stand  suspended  from  receiving 
benefits  until  reinstated.  The  court  said : 
"Why  did  appellant  require  appellee  to  state 
what  his  weekly  earnings  were?  Why  did  It 
have  him  agree  that  It  should  not  pay  him.  In 
case  of  sickness,  an  amount  exceeding  his 
weekly  earnings?  What  right  did  appellant 
have  to  inquire  as  to  his  weekly  salary  as  a  con- 
dition precedent  to  Issuing  to  him  a  certificate 
of  membership?  ...  As  weekly  wages  are 
to  measure  the  Indemnity  to  be  received,  the 
physical  Inability  to  earn  wages  dispenses  with 
the  necessity  of  paying  monthly  dues."  The 
court,  in  the  prevailing  opinion,  does  not  dis- 
cuss the  by-law  which  provided  for  suspension 
fi*om  receiving  benefits  for  failure  to  pay  dues 
on  the  3d  of  the  month.  In  advance,  and  pro- 
viding that  such  suspended  member  may  be  re- 
instated within  thirty  days  after  suspensloD 
upon  payment  of  back  dues,  and  after  reinstate- 
ment the  member  shall  become  beneficial  for 
sickness  originating  after  thirty  days  from  date 
of  reinstatement.  This  is  discussed  in  the 
dissenting  opinion,  Comstock,  J.,  stating: 
"The  majority  opinion  would  seem  to  hold 
that  sickness  relieved  the  Insured  but  held  the 
Insurer  to  the  obligation  of  the  contract.  If 
the  appellee  is  entitled  to  recover.  It  must  be 
solely  upon  the  ground  that  sickness  excused 
him  from  the  payment  of  his  dues." 

In  an  action  by  a  widow  and  administratrix 
of  a  member  of  a  benefit  society  to  recover  sick 
benefits  due  to  her  deceased  husband  In  his  life- 
time and  funeral  benefits,  it  was  claimed  that 
the  deceased  was  not  In  good  standing  because 
he  was  In  arrears  for  some  dues  payable  quar- 
terly In  advance.  On  the  day  the  application 
for  sick  benefits  was  made  the  member  paid  his 
arrears  and  fees  to  the  end  of  that  year  and 
was  paid  some  money  for  work  done  by  him  for 
the  lodge.  It  was  held  that.  In  the  absence  of 
any  provision  for  a  forfeiture  on  account  of 
nonpayment  of  dues,  that  the  member  was  in 
good  standing  at  the  time  of  his  death  and  that 
he  should  have  been  allowed  sick  benefits  to 
the  time  of  his  death  after  deducting,  as  the 
by-laws  provide,  his  unpaid  accruing  dues  ont 
of  them.  Dale  v.  Weston  Lodge,  24  Ont.  App. 
Rep.  851. 

Where  total  disability  gave  a  vested  right 
of  action  before  any  subsequent  call  was  made 
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eeaaed  to  be  a  member  of  the  society,  a  dif- 
ferent question  would  have  been  presented 
for  our  determination.  He  was  recognized 
as  a  member  of  the  society,  and  until  he  was 
deprived  of  the  benefits  of  it  by  being  sus- 
pended or  expelled  therefrom  he  was  entitled 
to  recover  sick  benefits.  So  far  as  we  are 
aware,  there  has  been  no  question  before  this 
court  similar  to  the  one  involved.  The  con- 
clusion we  have  reached  is  supported  by  the 
case  of  High  Court,  J,  0.  of  F,  v.  Zak,  136 
111.  185,  26  N.  E.  593.  In  that  case  it  was 
held  that  as  tiie  rules  of  the  association  de- 
clared what  should  be  deemed  conduct  un- 
becoming a  member  of  it,  and  upcm  trial 
and  conviction  thereof  he  may  be  repri- 
manded, suspended,  or  expelled,  the  com- 
pany could  not  resist  the  payment  on  the 
ground  that  he  was  not  in  gooa  standing,  ex- 
cept by  showing  loss  of  such  standing  from 
the  records,  mmutes,  or  proceedings  of  the 
order  itself,  establishing  such  loss  by  the  offi- 
cial action  of  the  order.  Upon  the  trial  of 
the  case  the  court  r^arded  the  proof  of  the 


nonpayment  of  dues  during  the  period  in 
question  as  sufficient  evidence  that  the  appel- 
lant was  not  a  member  in  good  standing,  not- 
withstanding the  appellee  had  never  taken 
any  action  with  reference  to  the  matter,  but, 
on  the  contrary,  for  five  years  after  he  be- 
came sick  recognized  him  as  a  member  in 
good  standing.  If  it  were  proper  for  the  ap- 
pellee to  resist  the  puiyment  of  sick  benefits 
because  of  the  nonpa}''ment  of  dues,  although 
no  official  action  had  ever  been  taken  sus- 
pending the  member  therefor,  the  court 
should  not  have  adjudged  the  appellant  in 
default  in  the  payment  of  dues.  Under  the 
provisions  of  tne  charter  his  right  to  sick 
benefits  accrued  when  he  was  a  member  in 
good  standing,  and,  if  he  was  liable  for  dues 
therefor  during  his  sickness,  the  society  had 
it  within  its  power  to  deduct  his  dues  from 
the  sum  which  it  owed  him  for  sick  benefits. 
It  owed  him  much  more  than  he  was  liable 
to  it  for  dues. 

The  judgment  U  reversed  for  proceedinge 
consistent  with  this  opinion. 


It  was  held  not  essential  for  the  claimant  to 
continue  his  membership  after  default  arose 
on  the  part  of  the  company  to  pay  his  claim. 
Babcock's  Case,  80  Ont.  Rep.  314. 

Distinguished  from  the  above  cases  are  a 
considerable  number  of  authorities  which  deny 
the  right  to  set  off  benefits  against  dnea  or  as- 
sessments. These  in  the  main  involve  some- 
thing more  than  the  mutual  obligations  of  the 
member  and  the  subordinate  lodge.  They  in- 
volve a  difference  between  two  kinds  of  liabil- 
ities on  the  one  side  or  the  other. 

In  Ancient  Order  of  United  Workmen  v. 
Moore,  1  Ky.  L.  Rep.  98,  it  was  held  that  where 
a  member  of  a  benefit  society  was  Indebted  to 
the  Grand  Ix>dge  for  an  assessment  made  upon 
him  in  common  with  all  other  membeni  of  the 
order  his  certificate  could  be  suspended  even 
though  the  subordinate  lodge  was  indebted  to 
bim  for  sicic  benefits  In  a  greater  mm  than  was 
necessary  to  pay  the  assessment.  This  was 
on  the  ground  that  a  member  holding  a  benefit 
certificate  was  under  no  obligations  to  pay  as- 
•eesments  unless  he  choee  to  do  so,  and  if  he 
desired  to  allow  the  certificate  to  be  8uq>eQded 
he  might  do  so  without  losing  any  other  priv- 
ilege or  benefit  of  the  order,  and  that  if  he  paid 
his  dues  he  would  be  entitled  to  sick  beneflts 
whether  he  paid  his  assessment  or  not.  In  this 
case  the  constitution  of  the  subordinate  lodge 
provided  that  "any  member  who  shall  be  taken 
sick  or  disabled  while  in  arrears  to  the  lodge 
to  the  amount  of  three  months*  dues  cannot,  by 
payment  of  his  arrearages,  become  beneficial 
during  such  sickness,  nor  can  a  brother,  while 
receiving  beneflts  from  the  lodge,  become  in 
arrears  so  as  to  debar  him  from  them,  the  mas- 
ter workman  l>elng  authorised  to  pay  the  finan- 
cier from  the  amount  drawn  for  his  weekly  bene- 
flts a  sum  sufficient  to  prevent  his  becoming  In 
arrears  to  the  lodge  to  the  amount  of  three 
months*  dues.** 

In  Columbian  Relief  Fund  Asso.  v.  Hopper, 
24  Ind.  App.  169,  58  N.  B.  lOGl,  the  case  of 
Ancient  Order  of  United  Workmen  v.  Moore, 
1  Ky.  L.  Hep.  98,  was  distinguished,  the  court 
saying  that  in  that  case  the  constitution  of  the 
subordinate  lodge  authorised  the  master  work- 
man to  pay  delinquent  dues  to  the  lodge  out 
of  the  sick  l>eneflts :  and  It  was  held  that  im- 
pliedly it  forbade  an  appropriation  thereupon 
lo  pay  delinquent  assessments  for  the  death 
losa 

In  Hansen  v.  Supreme  Lodge  K.  of  H.  140 
55  L..  H.  A. 


III.  801,  29  N.  B.  1121,  where  the  constitution 
required  the  subordinate  lodges  to  pay  delin- 
quent dues  from  sick  beneflts  owing  to  the  mem- 
bers to  prevent  a  forfeiture,  it  was  held  that 
such  provision  impliedly  prohibited  payment  ont 
of  such  funds  for  delinquent  assessments,  and 
that  the  right  to  weekly  beneflts  did  not  re- 
lieve a  member  from  default  In  paying  assess* 
ments  made  by  the  Supreme  Grand  Lodge,  and 
that  his  sick  benefits  could  not  be  applied  to 
their  payment.  In  this  case  it  was  also  held 
tJiat  the  accounts  were  not  mutual,  as  the  con- 
stitution made  all  assessments  payable  by  the 
supreme  lodge  and  sick  beneflts  payable  by  the 
subordinate  lodge. 

In  Columbian  Relief  Fund  Asso.  v.  Hopper, 
24  Ind.  App.  169,  53  N.  B.  1051,  the  case  of 
Hansen  v.  Supreme  Lodge  K.  of  H.  140  111.  801, 
20  N.  B.  112],  was  distinguished  for  the  reason 
that  In  that  case  the  accounts  were  not  mutual, 
and  the  constitution  required  the  subordinate 
lodges  to  pay  delinquent  dues  from  sick  ben^ 
fits  owing  to  the  members  to  prevent  a  forfeit- 
ure, and  that  impliedly  prohibited  payment  out 
of  the  sick  funds  for  delinquent  assessments. 

A  subordmate  lodge  having  a  sick  fund  en- 
titling each  member  disabled  to  |5  a  week  for 
thirteen  weeks  cannot  apply  enough  of  this  sick 
fund  to  pay  a  member's  assessment  to  the  su- 
preme lodge  so  as  to  keep  him  in  good  standing. 
It  was  held  thst  the  subordinate  lodge  did  not 
assume  such  obligation  to  its  members  under 
its  constitution  or  by-laws.  Hawkshaw  v.  Su- 
preme liOdge,  K.  of  H.  29  FeA.  770.  In  this  case 
the  court  said:  "It  does  assume  to  pay  one 
assessment  to  save  the  member  from  default, 
and  only  one ;  and  this  must  be  reimbursed  to 
his  lodge  within  thirty  days  after  notice  of 
such  payment,  or  he  will  be  in  default;  and  it 
also  provides  for  payment  of  flnes  and  dues  of 
a  sick  member  out  of  his  weekly  beneflts  so  as 
to  prevent  him  from  being  in  arrears  to  his  own 
lodge  while  sick :  but  it  does  not  assume  to 
keep  up  the  assessments  made  for  the  widows' 
and  orphans'  beneflt  fund,  out  of  which  death 
beneflts  like  this  are  to  be  paid.  .  .  .  The 
'sick  fund*  of  the  subordinate  lodge  and  the 
'widows'  and  orphans'  beneflt  fund'  of  the  su- 
preme lodge  are  entirely  separate,  and  the  sub- 
ordinate lodge  has  no  right  to  apply  the  sick 
fund  to  the  payment  of  assessments  for  the 
'widows*  and  orphans*  beneflt  fund.*  ** 

In  Jennings  v.  Chelsea  Division  Ben.  Fund 
Soc.  of  S.  of  T.  28  Misc.  556,  59  N.  Y.  Supp 
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862|  a  by-law  proTidtd  that  "any  member  who 
le  one  dollar  and  fifty  cents  or  more  in  arrears 
for  dues  .  .  .  shall  not  be  .  .  .  eli- 
gible to  the  benefits  of  this  dlTlslon  until  three 
months  after  his  account  Is  settled."  Where 
the  member  was  in  arrears  October  1st,  and  paid 
up  his  does  on  October  18th,  and  his  wife  died 
ten  days  later,  it  was  held  that  the  by-law  was 
reasonable,  and  that  he  was  not  entitled  to 
"funeral  benefits"  given  to  a  member  on  the 
death  of  his  wife. 

A  member  of  an  association  was  totally  dis- 
abled on  the  10th  of  March,  when  he  made  a 
claim  for  total  disability  benefits.  It  was  held 
that  a  default  In  paying  an  assessment  made  on 
the  let  of  March  presented  him  from  being 
placed  by  the  liquidator  on  the  list  of  creditors 
of  the  benefit  association,  under  Ont.  winding- 
up  act,  i  111.  Re  Massachusetts  Ben.  Lite  Asso. 
80  Ont.  Bep.  809.  In  this  case  the  assessment 
was  due  on  the  1st  of  April,  the  application 
for  disability  was  made  on  the  10th  of  March, 
and  on  the  9th  of  April  notice  of  $.50  addi- 
tional for  nonpayment  of  assessment  was  glTen, 
to  be  paid  In  fifteen  days.  The  court  said: 
**I  think  the  proper  result  of  this  repeated  de- 
fault was  to  end  his  membership  and  to  re- 
lieve the  as8oclati<m  flrom  liability  for  any  sum 
whatever,  according  to  the  very  terms  of  the 
conditions  3  and  7  printed  on  the  face  of  his 
certificate.*' 

And,  where  it  was  claimed  that  a  member  of 
a  benefit  society  was  not  in  default  on  an  as- 
sessment because  entitled  to  sick  benefits,  it 
was  held  that  as  to  sick  benefits  their  allow- 
ance was  within  the  discretion  of  a  local  lodge. 
The  court  said :  "There  is  no  testimony  to 
show  that  any  such  provision  had  been  made 
by  this  lodge,  and  if  there  were  it  was  expressly 
made  applicable  to  other  purposes,  and  could 
not  be  applied  by  the  lodge  to  payment  of  an 


imenL'*    Baton  v.  Supreme  Lodge  K.  of 
H.  22  OenL  L.  J.  660,  Fed.  Gas.  No.  4,259<k 

Under  a  by-law  requiring  that  every  member 
shall  pay  his  monthly  dues  between  the  first  and 
last  of  each  month,  and  if  at  the  end  of  the 
month  he  be  not  in  good  standing  with  the  treas- 
urer he  shall  be  suspended  for  thirty  days,  such 
suspension  to  commence  from  the  day  he  shall 
put  himself  Into  good  standing  with  the  treas- 
urer, a  menUier  who  was  in  default  for  No- 
vember dues,  and  not  in  good  standing  until 
December  12th,  was  held  not  entitled  to  sick 
benefits  from  December  aoth  to  January  4th. 
Rublno  V.  Fratema  Asso.  29  Misc.  889,  00  N. 
T.  Bnpp.  461.  In  this  case  the  court  said: 
"The  praalty  of  suspension  for  a  defined  period 
because  of  default  in  timely  payment  of  dues 
which  the  member  has  obligated  hlsiaelf  to  paj 
was  not  unreasonable,  and  the  association  did 
not  waive  that  penal^  by  accepting  the  does. 
Jennings  v.  Chelsea  Division  Ben.  Fund  Soc 
of  S.  of  T.  28  Mtsc.  B66,  69  N.  Y.  Supp.  862." 

A  by-law  providing  that  a  sick  member  Is 
not  to  be  suspended,  will  not  avoid  a  forfeiture 
for  nonpayment  of  assessments  so  as  to  en- 
title a  delinquent  to  share  In  the  death  benellt 
fund,  where  the  latter  was  solely  under  the  eon- 
trol  of  the  parent  corporation,  and  the  sick 
fund  was  under  the  exclusive  control  of  the  sub- 
ordinate lodge.  Curtln  v.  Grand  Lodge  A  O. 
of  U.  W.  66  Mo.  App.  294.  In  this  case  the 
court  said  that  the  law  of  the  order  may  pro- 
vide that  he  shall  remain  a  beneficiary  of  the 
sick  fund,  even  If  he  falls  to  pay  his  issuss 
ments  to  the  patent  corporation.  "But  it  Is 
hardly  conceivable  that  he  should  remain  a 
beneficiary  of  the  death  fund,  which  is  excluslv»> 
ly  the  result  of  assessments,  even  thooffh  he  fails 
to  pay  such  assessments  for  aa  Indefinite  time.** 

LT. 
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Ruth  HARRISON,  AdnuL,  etc.,  of  John  B. 
Harrison,  Deceased,  Appi., 
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SUTTER  STREET  RAILWAY  COMPANY 
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The  mere  faet  of  lai|iirjr  to  A  street- 
ear  passenger  by  collision  of  the  oar  with 
a  vehicle  raises  no  presamption  of  negligence 
against  both  the  carrier  and  the  owner  of  the 
vehicle. 

(November  21,  1901.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Anson  Hilton,  with  Mr.  WilUmm 
H.  Jordan,  for  appellant: 

Mr.   Harrison  was  a  passenger  upon  a 


car  of  the  Sutter  street  line.  At  the  in- 
tersection of  Pacific  avenue  and  Gough 
street,  a  wagon  belonging  to  the  defendant 
brewing  company,  coming  down  the  hill  at 
a  swift  pace,  crashed  into  the  car,  therehy 
severely  injuring  Mr.  Harrison,  who  was 
wholly  without  fault,  and  in  no  way  con- 
tributed to  the  accident.  These  facts  ap- 
pearing, a  presumption  of  negligence  im- 
mediately arises  as  against  both  defendants, 
which  entitles  plaintiff  to  a  verdict  against 
both  if  not  rebutted,  and,  if  rebutted  by  one, 
then  against  the  other. 

Judson  V.  Giant  Powder  Co.  107  Cal.  549, 
29  L.  R.  A.  718,  40  Pac.  1020;  Smith  v.  8t. 
Paul  City  R.  Co.  32  Minn.  1,  50  Am.  Rep. 
550,  18  N.  W.  829;  Swimona  v.  New  Bed- 
ford, V.  d  y.  8.  B.  Co.  97  Mass.  368,  93  Am. 
Dec.  99 ;  Meier  v.  Pennsylvania  R.Co.  64  Pa. 
230,  3  Am.  Rep.  581;  Eeucke  v.  Milwaukee 
City  R.  Co.  69  Wis.  401,  34  N.  W.  243 ;  Eaat 
Tennessee  Coal  Co.  ▼.  HarshaWy  16  Ky.  L. 
Hep.  626,  29  S.  W.  289;  Central  Pass.  R, 
Co.  V.  Kuhn,  86  Ky.  578,  6  S.  W.  441; 
Cooley,  Torts,  663. 


Norn. — For  presumption  of  negligence  from 
Injury  to  passenger  by  accident,  see  note  to 
Bamowskl  v.  Helson  (Mich.)  15  L.  R.  A.  33 : 
also,  in  this  series,  Thomas  v.  Philadelphia  & 
R.  R.  Co.  (Pa.)  16  L.  R.  A.  416 ;  Fredericks  v. 
Northern  C.  R.  Co.  (Pa.)  22  L.  R.  A.  306:  Flem- 
55  L.  R.  A. 


Ing  V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (Pa.) 
22  L.  R.  A.  851 ;  Baltimore  &  P.  R.  Co.  v. 
Swann  (Md.)  31  L.  R.  A.  313  :  McAfee  v.  Hnlde- 
koper  (D.  C.)  84  L.  R.  A.  720;  and  Chicago,  R 
I.  &  P.  R.  Co.  V.  Zemecke  (Neb.)  poMt,  010. 
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The  idea  has  prevailed,  to  some  extent, 
that  the  presumption  of  neglieence  grow- 
ing out  of  the  fact  of  an  accident  applies 
omy  in  cases  where  there  is  a  contractual 
relation  existing  between  the  party  injured 
and  the  one  causing  the  injmy.  This  con- 
tention is  not  supported  by  the  best  author- 
ities. 

Judson  T.  Giant  Powd&r  Co.  107  CaL  549, 
20  L.  A.  A.  718,  40  Pac  1020;  Ohioo  Bridge 
Co,  V.  Sacramento  Tranep.  Co.  123  Cal.  183, 
55  Pac.  780. 

Messrs,  Hapl&talyf  Freidenriehy  ft 
Aekemuui,  for  respondent  Street  Railway 
Company: 

No  presumption  of  negligence  arises  in 
thifl  case.  It  was  shown  that  the  injury  to 
the  passenger  was  not  caused  by  aiiy  instru- 
mentality employed  by  the  railway  company 
in  its  business.  Therefore  the  presumption 
of  negligence  does  not  arise. 

McCurrie  v.  Southern  P.  Co,  122  Cal.  661, 
35  Pac.  324;  Shearm.  &  Redf.  Neg.  8  60. 

Where  the  plaintiff's  own  OTidenoe  shows 
the  operation  of  causes  beyond  the  control 
of  the  carrier,  as  the  presence  of  vis  major 
or  the  tortious  act  of  a  stranger  tending  to 
produce  the  accident,  the  plaintiff,  in  order 
to  make  a  prima  facie  case,  will  generally 
be  obliged  to  go  further  and  prove  the  actual 
concurrence  of  the  negliffenoe  of  the  defend- 
ant as  an  operating  ana  e£Bcient  cause,  or 
that  by  the  exercise  of  due  diliffenoe  the  ao- 
cident  might  have  been  avoided. 

Curtis  v.  liochester  d  8,  R.  Co.  18  N.  Y. 
534.  75  Am.  Dec.  258;  Federal  Street  <6  P. 
Valley  R.  Co,  v.  CUbson,  96  Pa.  83;  Potts 
V.  Chicago  City  R.  Co.  33  Fed.  610. 

Messrs.  Marens  Rosenthal  and  P.  F. 
Dnnitey  for  respondent  Brewing  Company: 

The  accident  in  the  case  at  bar  is  not 
Within  the  rule  of  res  ipsa  loquitur. 

Curtis  V.  Rochester  d  S.  R.  Co.  18  N.  Y. 
534,  75  Am.  Dec.  258 ;  Breen  v.  New  York  C. 
d  H.  R.  R.  Co.  109  N.  Y.  300,  16  N.  E.  60; 
Mitchell  v.  Southern  P.  R.  Co.  87  Cal.  62, 
11  L.  R.  A.  130,  25  Pac.  245;  McCurrie  v. 
kouthem  P.  Co.  122  Cal.  558,  55  Pac.  324. 

The  mere  happening  of  an  accident  caus- 
ing injury  to  the  passenger  does  not  raise 
the  presumption.  But,  in  addition  to  the 
mere  happening  of  the  accident,  it  must  ap- 
pear that  it  resulted  from  the  breaking  down 
or  failure  of  the  vehicle,  roadway,  or  equip- 
ments of  the  carrier,  or  of  any  of  those  ap- 
pliances over  which  he  has  immediate  con- 
trol. 

Parish  v.  Reigle,  11  Gratt.  697,  62  Am. 
Dec.  666;  Potts  v.  Chicago  City  R.  Co.  33 
Fed.  ^10:  Uolhrook  v.  IJtioa  d  S.  R.  Co.  12 
N.  Y.  236,  64  Am.  Dec.  602;  Pennsylvwnia 
R.  Co.  V.  MacKinney,  124  Pa.  462,  2  L.  R. 
A.  820,  17  Atl.  14;  Thomas  v.  Philadelphia 
d  R.  R.  Co.  148  Pa.  180,  15  L.  R.  A.  416,  23 
Atl.  0S9;  Suydam  v.  GroAfid  Street  d  N.  R. 
Co.  17  Abb.  Pr.  304;  Federal  Street  d  P. 
Valley  R.  Co.  v.  Gibson,  96  Pa.  83;  Hawk- 
ins V.  Front  Street  Cable  R.  Co.  3  Wash. 
602,  16  L.  R.  A.  808,  28  Pac.  1021;  Wharton, 
Neg.  §  661;  Cooley,  Torts,  2d  ed.  796; 
Shearm.  &  Redf.  Neg.   S   59;    Hutchinson, 
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Carr.  {§  480,  798  et  seq.;  Elliott,  Railroads, 
I  1644;  1  Beven,  Neg.  p.  132. 

Oarontte»  J.,  delivered  the  4^inion  of 
the  court: 

This  is  an  actionfor  damages  for  personal 
injuries,  brought  by  the  administratrix  of 
the  estate  of  John  B.  Harrison,  deceased. 
Harrison  was  a  passenger  upon  a  street 
car  of  defendant^  tne  Sutter  Street  Railway 
Company.  As  tiie  car  was  passixig  west- 
ward upon  Pacific  avenue^  a  collision  oc- 
curred between  the  car  and  a  brewery  wagon 
belonging  to  the  National  Brewing  Company, 
and  as  a  result  of  the  collision  Harrison, 
the  passenger,  was  killed.  The  street-car 
company  and  the  brewing  company  are  made 
defendants  in  the  action.  Judgment  went  in 
their  favor,  and  plaintiff  prosecutes  this  ap- 
peaL 

A  pure  Question  of  law  is  presented  by  the 
recora,  and  it  arises  upon  the  giving  of  cer- 
tain iustinictions  by  the  court  and  its  refusal 
to  give  others.  Counsel  for  plaintiff,  in  his 
brief,  thus  declares  the  legal  proposition  in- 
volved upon  the  appeal:  "Of  the  three  in- 
structions asked  by  the  plaintiff  and  refused 
by  the  court,  one  point  was  sought  to  be 
impressed  upon  the  jury,  namely,  Uiat  when 
the  plaintiff  had  shown  the  fact  that  the 
deceased  was  a  passenger  upon  the  car  of 
the  defendant  railway  company;  that  an  ac- 
cident had  occurred;  that  the  deceased  had 
suffered  injury  thereby,  and  the  extent  there- 
of (all  without  fault  on  his  part) ;  and  that 
both  defendants  were  involved  in  the  acci- 
dent,— a  presumption  of  negligence  arose  as 
against  tnem  both,  which  it  was  incumbent 
upon  them  to  rebuts  The  instructions  by 
the  court  at  the  request  of  the  defendants 
are  directly  opposed  to  this  view,  and  the 
determination  of  the  propriety  of  the  action 
of  the  court  in  refusing  to  give  the  instruc- 
tions asked  by  the  plaintiff  and  ^ving  those 
asked  by  the  defendants  is  the  principal  mat- 
ter involved  in  this  appeal."  The  general 
principle  of  law  illustrated  by  the  declara- 
tion res  ipsa  loquitur  is  not  gainsaid  by 
respondents,    but   the    application   of   that 

Principle  to  the  facts  of  this  case  is  denied, 
his  general  principle  is  fully  considered 
in  Judson  v.  (Hunt  Powder  Co.  107  Cal.  549, 
29  L.  R.  A.  718,  40  Pac  1020,  and  nothing 
need  here  be  said  upon  that  question  other 
than  to  restate  the  rule  in  its  broadest  terms. 
It  is  thus  declared  by  Shearm.  &  Redf.  Neg. 
§  60:  "When  a  thins  which  causes  injury 
is  shown  tp  be  under  tne  management  of  the 
defendant,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ant)  that  the  accident  arose  from  a  want  of 
care."  Do  the  facts  of  this  case  bring  it 
within  the  principle  of  law  declared?  The 
court  is  convinced  to  the  contrary.  In  the 
case  at  bar  it  cannot  be  said  that  the  man- 
agement of  the  car  caused  the  injury.  Neith- 
er can  it  be  said  that  the  management  of 
the  brewing  company's  wagon  caused  the  in- 
jury.    It  therefore  follows  that  the  court 
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eannot  say  which  instrument  caused  the  in- 
jury,  the  car  or  the  wagon.  If  it  was  the 
wagon,  it  was  an  inatnimentaltty  not  under 
^he  management  of  the  railway  company, 
and,  if  it  was  the  car,  it  was  an  inatrumen- 
tality  not  under  the  management  of  the 
brewing  company.  And  in  either  case  as  to 
the  other  defendant  the  rule  of  law  here 
laid  down  by  the  law  writers  cannot  be  made 
applicable  to  the  facts.  Plaintiff  declares 
that  under  this  rule  a  presumption  of  neg^li- 
gence  arose  against  both  defendants.  This 
cannot  be  true.  Possibly  the  driver  reck- 
lessly drove  his  wagon  against  the  car,  or 
possibly  the  gripman  of  the  car  intentionally 
drove  liis  car  against  the  wagon.  Under 
either  of  these  alternatives  it  cannot  be  said 
that  the  innocent  party  was  prima  facie 
guilty  of-  negligence  by  reason  of  the  ool- 
jision.  It  is  thus  plain  that  the  facts  of 
the  case  cannot  be  made  to  fit  the  legal  prin- 
ciple invoked.  The  presumption  of  negli- 
Sence  cannot  arise  in  this  case  against  botii 
ef  end  ants,  unless  it  be  first  conceded  that 
both  the  car  and  the  wagon  were  joint  in- 
strumentalities in  causing  the  injury;  and 
this  was  a  question  of  liBict  for  the  jury. 
In  the  illustration  given  but  one  of  these 
instrumentalities  caused  the  injury,  and 
therefore  the  facts  of  the  case  put  it  outside 
of  the  principle  invoked  as  to  the  presump- 
tion of  negligence. 

The  authorities  fully  support  the  con- 
clusion reached.  In  McCurrie  v.  Southern 
r.  Co.  122  Cal.  658,  55  Pac.  324,  the  court 
said:  "A  prima  facie  case  is  established 
when  the  plaintiff  shows  that  he  was  in- 

i'ured  while  being  carried  as  a  passenger 
y  the  defendant,  and  that  the  injury  was 
caused  by  the  manner  in  which  the  defend- 
ant used  or  directed  some  agency  or  instru- 
mentality under  its  control."  La  Tompkins 
V.  Clay  Street  R,  Co.  66  Cal.  163,  4  Pac. 
1165,  upon  a  state  of  facts  similar  to  those 
here  presented,  it  was  held  error  in  the  trial 
court  to  refuse  the  following  instruction: 
**If  you  find  from  the  evidence  that  the  plain- 
tiff was  a  passenger  on  the  street  car  of  the 


defendant^  the  Sutter  Street  Railroad  Com- 
pany, then  I  instruct  you  that  no  presump- 
tion of  negligence  as  against  the  Clay  Street 
Hill  Railroad  Company  arises  from  the  fact 
of  the  injury,  and  that  the  plaintiff  must 
show  by  a  preponderance  of  the  testimony 
that  the  defendant,  the  Clay  Street  Railroad 
Company,  was  guilty  of  negligence."  In 
holding  this  instruction  to  be  good  law,  the 
court  said:  ''The  appellant  was  entitled  to 
have  the  attention  of  the  jury  called  to  the 
point  that  in  considering  the  evidence  the 
mere  circumstance  that  plaintiff  had  been 
injured  as  a  resultrof  the  collision  did  not 
create  a  presumption  of  negligence  on  ap- 
pellant's part."  In  that  case  the  Clay  Street 
Railroad  Company  stood  in  the  position  of 
the  brewing  company  in  this  case,  and  the 
authority  is  square  upon  the  point  that,  a» 
to  the  brewing  company,  negligence  could 
not  be  presumed  from  the  fact  of  the  col- 
lision. It  is  unnecessary  to  pursue  the  in- 
vestigation of  this  <]^uestion  further.  The 
bed  rock  of  this  principle  of  presumption  of 
negligence  arising  from  the  fact  of  the  in- 
jury 18  that  of  probabilities,  and  in  the  very 
nature  of  things  it  cannot  be  made  to  apply 
in  favor  of  a  plaintiff  seeking  to  recover 
damages  for  injuries  against  two  defendants 
wholly  independent  of  each  other,  it  being  an 
open  question  as  to  which  defendant  had  con- 
trol of  the  particular  instrumentality  that 
caused  the  injury.  If  it  were  a  conceded 
fact  in  such  a  case  that  the  instrumentalities 
of  both  defendants  caused  the  injury,  prob- 
ably the  principle  could  be  applied;  but  not 
other^vise^  As  to  the  general  rule,  see 
Wharton,  Neg.  I  661,  and  Cooley,  Torts,  | 
769.  There  is  nothing  further  in  the  record 
demanding  extended  consideration. 

For  the  foregoing  reasons,  the  fudgnuent 
and  order  are  affirmed. 


J. 


We  concur:  Harrisony  J.;  Van  Dyke^ 


Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


CHTCAGO,   ROCK   ISLAND,   ft    PACIFIC 
RAILWAY  COMI^ANY,  Plff.  in  Err., 

t?. 

Bertha  ZERNECKE,  Admx.,  etc.,  of  Ernest 
H.  Zernecke,  Deceased. 

(59  Neb.  689.) 

*1.     Bv  Comp.  Stat.  art.  1,  eltap.  72,  |  8, 
a  rialftt  of  action  l«  viven  to  a  person 

for  all  injuries  sustained  while  a  passenfer 

*Ueadnote8  by  Nobyal,  Ch.  J. 


of  a  railroad  company,  except  where  the  In- 
jur}* was  occasioned  by  bis  own  criminal  neg- 
ligence, or  by  his  Tlolation  of  some  express 
rule  or  regulation  of  the  carrier,  actually 
brought  to  his  notice. 

2S.  In  an  action  for  injvries  ■v»talneil 
by  derailment  of  a  train  on  which  i^aln- 
tiff  was  a  passenger,  the  statute  creates  a 
presumption  that  the  accident  was  caused  by 
the  negligence  of  the  carrier,  or  by  its  wrong- 
ful act,  neglect,  or  default. 

8.  Said  Con&p.  Stat.  art.  1,  citap.  78,  f  8» 
malcins  carriers  liable*  in  the  absence 


Note. — As  to  presumption  of  negligence  in 
case  of  injury  to  passenger,  see  the  preceding 
case  and  footnote  thereto. 

As  to  constitutionality  of  statute  making 
railroad  companies  absolutely  liable  for  dam- 
age by  fires  set  out  by  them,  or  for  stock  killed 
55  L.  R.  A. 


by  trains,  see  Matthews  v.  St.  Louis  ft  S.  F.  R. 
Co.  (Mo.)  25-  L.  R.  A.  161,  and  note;  also,  is 
this  series,  Campbell  v.  Missouri  P.  R.  Co.  (Mo.) 
26  L.  11.  A.  175;  and  Birmingham  Mineral  B» 
Co.  T.  Parsons  (Ala.)  27  L.  B.  A.  263. 
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of  offfligenee,  for  Ixijuriei  to  panengera,  1b 
wltblQ  the  police  power  of  the  state. 
4.  Chapter  21,  Comp.  Stat.,  !■  not 
asieudatorr  of  Comp.  Stat.  art.  1, 
oliap.  72>  f  8,  nor  do  the  two  acts  in  any 
wise  conflict  one  with  the  other. 

6.  Vader  Comp.  Stat.  ehap.  21,  knonvn 
mm  <<Lord  Campbell's  aet,"  a  right  of 
action  is  given  the  legal  representative  of 
one  who  has  died  in  consequence  of  injarles 
raatained  while  being  transported  by  a  rail- 
road company,  where  the  Injured  party  could 
have  maintained  an  action  had  he  survived. 

6i.  All  statutes  la  pari  akaterla  must  be 
taken  toaretber,  and  construed  as  if  they 
were  one  enactment,  and,  if  possible,  effect 
given  to  every  provision. 

7.  Comp.  Stat.  art.  1,  cbap.  72,  I  8,  is 
not  imimical  to  tbe  14tb  Amendment 
of  the  Constitution  of  the  United  States,  or 
to  f  3,  art.  1,  of  the  Cbnstltutlon  of  this  state, 
as  tending  to  deprive  railroad  compaoiies  of 
their  property  without  due  process  of  law. 

flL  Instrnctlons  sbonld  be  constrned 
toffetber,  and  if,  when  so  considered,  they 
state  the  law  correctly,  applicable  to  issues 
and  evidence,  they  will  be  sustained. 

9.  Inatrnctions  in  tbis  case  exanftlned, 
and  h€ld  free  from  reversible  error. 

(liarch  7,  1900.) 

ERROR  to  the  District  Court  for  Thayer 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  lustion  brought  to  recover 
damages  for  the  killing  of  plaintiff's  intes- 
tate.   Afprmed, 

Hie  facta  are  stated  in  the  opinion. 

Mr,  If.  A*  Iiow,  with  Messrs.  W.  F. 
MwtkMMf  Ii.  W.  Bmingniley,  and  B.  J. 
Ulreeiie,  for  plaintiff  in  error : 

^jimp.  Stat.  1867,  p.  798,  has  no  applica- 
-jitMi  to  the  case  at  bar,  or  to  cases  of  that 
character,  but  it  refers  entirely  to  actions 
brought  to  recover  damaees  resulting  from 
personal  injuries  where  death  did  not  en- 
due. 

If  the  legislature  intended  that  the  act  of 
1867  should  apply  to  death  cases,  it  would 
have  provided  m  the  act,  or  otherwise,  in 
whose  name  the  action  should  be  brought, 
and  for  whose  use  and  benefit.  If  the  act 
is  held  to  refer  to  cases  where  passengers  are 
injured  without  being  killed,  while  being 
transported  over  the  railroad,  all  is  clear, 
and  the  passenger  can  maintain  the  action 
in  his  ovm  name  and  for  his  own  use  and 
benefit,  without  any  further  authority. 

Statutes  in  derogation  of  the  common  law 
are  to  be  construed  strictly. 

23  Am.  ft  £ng.  Enc.  Law,  pp.  386,  387; 
Uuekmaster  v.  McElroy,  20  Neb.  567,  31  N. 
W.  76. 

The  statute  of  1867  does  not  authorize  "in 
plain  and  explicit  terras"  the  maintenance 
of  this  action,  or  of  any  action,  for  injuries 
resulting  in  death.  The  common  law  is  no 
further  abrogated  than  is  expressly  declared, 
or  the  clear  import  of  the  language  of  the 
statute  absolutely  requires. 

23  Am.  ft  Eng.  Enc.  Law,  p.  388;  Thomp- 
son v.  Wetter,  85  111.  197. 

The  lejB^slature,  in  passing  the  act  of  1873, 
(lid  not  intend  that  it  should  refer  to  such 
cases  as  are  included  in  the  act  of  1867. 
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If  the  act  of  1867  refers  to  death  cases,  then 
it  was  repealed  by  implication  by  the  act  of 
1873. 

A  subsequent  statute  which  is  clearly  re- 
pugnant to  a  prior  one  necessarily  repeals 
the  prior,  although  it  does  not  do  so  in 
terms. 

Sedgw.  Stat,  ft  Const.  Law,  p.  104;  Cham- 
berlain V.  State,  60  Ark.  137,  6  S.  W.  524; 
Uogane  v.  Hogane,  57  Ark.  608,  22  S.  W. 
167 ;  State  em  rel.  Conger  v.  Maccuaig,  8  Neb. 
215;  State  em  rel,  Easterday  v.  Howe,  28 
Neb.  618,  44  N.  W.  874;  Brome  v.  Cuming 
County,  31  Neb.  362,  47  N.  W.  1050;  State 
ea>  ret,  Seward  County  v.  Benton,  33  Neb. 
823,  51  N.  W.  140;  Pierpont  v.  Crouch,  10 
Cal.  315;  Leighton  v.  Walker,  9  N.  H.  59; 
Bartlet  v.  King,  12  Mass.  545,  7  Am.  Dec. 
99;  People  ew  rel.  Navano  v.  Van  Nort,  64 
Barb.  205;  Dexter  d  L.  PI.  Road  Co.  ▼. 
Allen,  16  Barb.  15;  Daviess  v.  Fairhaim,  3 
How.  636,  11  L.  ed.  760;  United  States  v. 
Tynen,  11  Wall.  88,  20  L.  ed.  153;  United 
States  V.  Claflin,  97  U.  S.  546,  24  L.  ed.  1082. 
The  title  of  the  act  is  as  follows:  "An 
Act  Authorizing  the  Recovery  of  Damages 
by  the  Personal  Representatives  of  a  Person 
Whose  Death  is  Caused  by  the  Wrongful  Act 
of  a  Person,  Company,  or  Corporation."  This 
title  does  not  include  cases  in  which  the 
death  was  not  caused  by  a  "wrongful  act;" 
and  if  the  body  of  the  act  had  included  such 
cases,  it  would  be  void  because  contrary  i9 
the  Constitution  of  this  state,  which  ph*. 
vides  that  "no  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title." 

Dempsey  v.  State,  94  Ga.  766,  22  S.  E.  67 ; 
Ives  v.  Non-is,  13  Neb.  252,  13  N.  W.  276; 
State  em  rel.  Stephenson  v.  Cohh,  44  Neb. 
434,  62  N.  Wt  867 ;  TrumhU  v.  TrumUe,  37 
Neb.  240,  55  N.  W.  869;  Sutherland,  Stat. 
Constr.  9  211;  2  Shearm.  ft  Redf.  Neg.  4th 
ed.  §  125;  Evans  v.  Newland,  34  Ind.  112; 
Wagner  v.  Woolscy,  1  Heisk.  235. 

The  statute  of  this  state  should  receive  the 
same  construction  by  this  court  as  was  given 
to  Lord  Campbell's  act,  and  to  the  statutes 
of  the  different  states  from  which  the  stat- 
ute of  this  state  was  taken. 

23  Am.  ft  Eng.  Enc.  Law,  pp.  432,  435. 
The  only  duty  that  rested  on  the  plaintiff 
in  error  was  to  exercise  and  observe  all  care 
and  caution  that  was  practicable  in  main- 
taining and  operating  its  railway  and  trair, 
and  in  caring  for  and  protecting  its  passen- 
gers. 

The  damages  for  which  railroad  compa- 
nies are  made  liable  under  the  act  of  1867 
cannot  be  recovered  under  the  act  of  1873; 
hence,  the  liability  imposed  by  the  first  aci 
cannot  be  enforced  in  an  action  brought  un 
der  the  last  one. 

McClary  v.  Sioum  City  d  P.  R.  Co.  3  Nel 
47,  19  Am.  Rep.  631 ;  Missouri  P.  R.  Co.  v. 
Baier,  37  Neb.  236,  65  N.  W.  913. 

As  construed  by  the  trial  court,  this  stat- 
ute is  contrary  to  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

Corporations  are  persons  within  that 
amendment. 

Oulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  & 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  25b. 
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Santa  Clara  County  ▼.  Southern  P.  R.  Co. 
118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132;  Covington  d  L,  Tump,  Road  Co,  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  660,  17 
Sup.  Ct.  Rep.  198;  Atchison  d  N.  R.  Co.  v. 
Batij,  6  Neb.  42,  29  Am.  Rep.  356;  South 
Platte  Land  Co.  v.  Buffalo  County,  7  Neb. 
253. 

Under  this  statute,  railroad  companies  do 
not  stand  equal  before  the  law  with  other 
persons,  or  receive  its  equal  protection. 

Oulfy  C.  d  8.  F.  R,  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Denver  d  R,  O.  R.  Co,  v.  Outcalt,  2  Colo. 
App.  395,  31  Pac.  177;  Ohio  d  M.  R.  Co.  ▼. 
Lackey,  78  111.  55;  Atchison  d  N.  R.  Co.  v. 
Baty,  6  Neb.  37,  29  Am.  Rep.  356. 

Every  partial  or  private  law  which  direct- 
ly proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording 
remedies  leading  to  similar  consequences,  is 
unconstitutional  and  void.  Were  this  other- 
wise, odious  individuals  and  corporate 
bodies  would  be  governed  by  one  rule,  and 
the  mass  of  the  community  who  made  the 
law  by  another. 

Van^ant  v.  Waddel,  2  Yerg.  260. 

Railroad  companies  are  made  liable  by 
this  statute  to  a  passenger  for  damages 
caused  by  the  passenger's  own  carelessness 
or  want  of  ordinary  care. 

Snch  an  outrage  should  not  be  allowed  in 
any  civilized  country. 

Bonham's  Case,  8  Coke,  118a;  Atchison  d 
N.  R.  Co.  V,  Baty,  6  Neb.  37,  29  Am.  Rep. 
366;  Calder  v.  Bull,  3  Dall.  386,  1  L.  ed. 
648;  Richards  v.  Waupun,  59  Wis.  45,  17  N. 
W.  975;  1  Field,  Damages,  §  126;  Weeks, 
Damnum  Absque  Injuria,  §  121;  Wharton, 
Legal  Maxims,  p.  139. 

"Due  process  of  law"  is  equivalent  to  "the 
law  of  the  land,"  and  means  "a  law  which 
hears  before  it  condemns,  which  proceeds  up- 
on inquiry  and  renders  judgment  only  after 
trial;'*  and  also  "that  every  citizen  shall 
Jiold  life,  liberty,  property,  and  immunities 
under  the  protection  of  the  general  rules 
which  govern  society." 

Statfi  V.  Doherty,  60  Me.  504;  Saco  v. 
Wenttcforth.  37  Me.  171,  68  Am.  Dec.  786; 
Taylor  v.  Porter.  4  Hill,  145,  40  Am.  Dec. 
274:  Norman  v.  Heist,  5  Watts  &' S.  173,  40 
Am.  Dec.  493;  Hoke  v.  Henderson,  15  N.  C. 
(4  Dev.  L.)  15,  25  Am.  Dec.  677;  Atchiswi 
d'  N.  R.  Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep. 
rjoO :  Jensen  v.  Union  P.  R.  Co.  6  Utah,  263. 
4  r..  R.  A.  724,  21  Poc.  994;  Zeigler  v.  South 
d  North  Ala.  R.  Co.  68  Ala.  594;  McGavock 
V.  Omaha.  40  Neb.  64,  58  N.  W.  543;  Boyd 
V.  United  States,  116  U.  S.  616,  29  L.  ed. 
746,  0  Sup.  Ct.  Rep.  524;  Qulf,  C.  d  8.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  266;  Hart  v.  Chicago  d  N.  W. 
R.  Co.  69  Iowa,  487,  29  N.  W.  597. 

Messrs.  Stewart  ft  Munser,  for  defend- 
ant in  error: 

The  statute  of  1867  has  been  before  the 
court  90  many  times  that  we  might  well  rest 
by  simply  referring  to  the  following  deci- 
sions of  this  court,  wherein  it  has  passed, 
not  only  on  these  questions  now  presented. 
but  also  on  almost  everv  objection  that  could 
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be  taken  against  the  statute  by  any  ingenu- 
ity: 

'Chollette  v.  Omaha  d  R.  Valley  R.  Co.  26 
Neb.  159,  4  L.  R.  A.  135,  41  NT.  W.  1106,  33 
Neb.  143,  49  N.  W.  1114,  41  Neb.  678,  59  N. 
W.  921 ;  Missouri  P.  R.  Co.  v.  Baier,  37  Neb. 
236,  66  N.  W.  913;  Union  P.  R.  Co.  v.  Por- 
ter, 38  Neb.  220,  66  N.  W.  808;  Chicago,  B. 
d  Q.  R.  Co.  V.  Landauer,  39  Neb.  803,  58 
N.  W.  434;  St.  Joseph  d  Q.  T.  R.  Co.  ▼. 
Hedge,  44  Neb.  448,  02  N.  W.  887 ;  Chicago, 
B.  d  Q.  R.  Co.  V.  Hagucj  48  Neb.  97,  66  N. 
W.  1000;  Chicago,  B.  d  Q.  R.  Co.  v.  Hyatt, 
48  Neb.  161,  67  N.  W.  8;  Fremont,  E.  d  U. 
Valley  R.  Co.  v.  French,  48  Neb.  638,  67  N. 
W.  472. 

The  statute  of  1867  clearly  makes  it  the 
duty  of  the  railroad  company  to  carry  its 
passengers  safely,  and  a  failure  to  perform 
this  duty  imposea  by  law  would  be  a  default. 

9  Am.  ft  Eng.  £nc.  Law,  2d  ed.  p.  168; 
Re  Young  d  H.'s  Contract,  L.  R.'  31  Ch.  Div. 
174;  Dime  Sav.  Inst.  v.  Hohoken,  42  N.  J. 
L.  289. 

Where  two  independent  statutes  are  not 
necessarily  in  conflict,  the  later  one  will  not 
be  construed  as  creating  an  exception  to  the 
operation  of  the  earlier  one,  if  any  other 
reasonable  construction  can  be  adopted. 

Jackson  v.  Washington  County,  34  Neb. 
680,  52  N.  W.  169;  Lingonner  v.  AmhUr,  44 
Neb.  316,  62  N.  W.  486. 
*  And  one  will  be  repealed  by  the  other  on'y 
when  the  statutes  are  so  repugnant  that  both 
cannot  be  enforced. 

State  ea  rel.  Farmers^  Mut.  /n«.  Co.  v. 
Moore,  48  Neb.  870,  67  N.  W.  876. 

The  statute  is  based  on  sound  reason,  and 
is  in  accord  with  that  principle  of  our  ad- 
vanced civilization  which  holds  sacred  hu- 
man life  and  protection  of  the  person. 

Hutchinson,  Carr.  8  496;  Mathews  v.  St. 
Louis  d  S.  F.  R.  Co.  121  Mo.  298,  26  L.  R. 
A.  161,  24  S.  W.  691. 

The  contention  that  the  statute  in  ques- 
tion denies  the  railroad  company  the  equal 
protection  of  the  law;  that  it  wrongfully 
discriminates  against  the  railroad,  and  in  fa- 
vor of  other  classes  of  carriers, — is  not  well 
founded. 

Missouri  P.  R.  Co.  v.  Mackey.  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
St.  Louis  d  8.  F.  R.  Co.  v.  Mathews,  165  U. 
S.  25,  41  L.  ed.  620,  17  Sup.  Ct.  Rep.  243, 
121  Mo.  298,  26  L.  R.  A.  161,  24  S.  W.  591  ; 
Chicago,  K.  d  W.  R.  Co.  v.  Pontius,  157  U. 
S.  209,  39  L.  ed.  675,  15  Sup.  Ct.  Rep.  685 ; 
McKinney,  Fellow  Servants,  §  113;  St. 
Louis,  I.  M,  d  8.  R.  Co.  v.  Paul,  64  Ark.  83, 
37  L.  R.  A.  504,  40  S.  W.  705;  Zeigler  v. 
South  d  North  Ala.  R.  Co.  68  Ala.  694 : 
Minneapolis  d  St.  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  20,  32  L.  ed.  685,  0  Sup.  Ct.  Rep.  207. 

Norval,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1894,  Ernest  H.  Zemecke  was  killed  in 
a  train  wreck  while  a  passenger  of  the  Chi- 
cago, Rock  Island,  ft  Facific  Railway  Com- 
pnny,  and  his  wife,  as  administratrix  of  his 
estate,  brought  this  action  to  recover  dama- 
ges therefor  for  the  benefit  of  herself  and 
minor  children.    The  train  was  wrecked  by^ 
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the  crimmal  act  of  a  third  perBon,  without 
fault  on  the  part  of  the  railway  company. 
On  the  trial  a  yerdict  was  rendered  in  favor 
of  plaintiff,  and  judgment  was  entered  there- 
on, from  which  the  railway  company  comes 
to  this  court  on  error. 

*  On  the  trial  the  following  instruction  was 
given  by  the  court,  to  which  the  defendant 
took  exception:  "The  jury  are  instructed 
that  if  you  find  from  the  evidence  that  Er- 
nest H.  Zemecke  was  a  passenger  bein^  car- 
ried on  the  train  of  the  defendant  railway 
company  that  was  derailed  and  wrecked  near 
Lincoln,  Nebraska,  on  August  9,  1894,  there- 
by causing  the  death  of  said  Zemecke,  and 
that  plaintiff  is  his  administratrix,  and  she 
and  her  children  had  a  pecuniary  interest  in 
his  life,  and  suffered  loss  by  his  death,  then 
you  should  find  for  the  plaintiff."  Section 
3,  art.  1,  chap.  72,  Comp.  Stat.,  declares  that 
"every  railroad  company,  as  aforesaid,  shall 
be  liable  for  all  damages  inflicted  upon  the 
person  of  passengers  while  being  transported 
over  its  road,  except  in  cases  where  the  in- 
jury done  arises  from  the  criminal  negli- 
^enoe.of  the  person  injured,  or  when  the  in- 
jury complained  of  shall  be  the  violation  of 
some  express  rule  or  regulation  of  said  road 
actually  brought  to  his  or  her  notice."  The 
inetruction  quoted  is  within  the  j^rovision 
of  said  section,  aside  from  the  omission  to 
state  exceptions  contained  in  the  statute  that 
the  defendant  was  not  liable  for  injury  re- 
sulting from  the  criminal  negligence  of  the 
person  injured,  or  from  his  violation  of 
some  expressed  rule  or  regulation  of  the  com- 
|»any,  actually  brought  to  the  notice  of  the 
injured  passen^fer.  There  is  an  entire  ab- 
sence of  any  evidence  in  the  record  before  us 
tending  to  bring  the  case  within  either  of  the 
exceptions  con&ined  in  said  §  3;  therefore 
the  instruction  was  pertinent  and  proper,  if 
said  legislation  is  constitutional,  and  appli- 
cable to  the  case  at  bar. 

The  constitutionality  of  said  section  has 
been  assuroed  by  this  court  in  numerous 
cases.  OKollette  v.  Omaha  d  R.  Valley  R, 
Co,  26  Neb.  169,  4  L.  R,  A.  135,  41  N.  W. 
1106,  33  Neb.  143,  49  N.  W.  1114;  MissouH 
P.  R.  Co,  v.  Baier,  37  Neb.  235,  55  N.  W. 
913;  Chicago,  B,  d  Q,  R.  Co.  v.  Hague,  48 
Neb.  97,  66  N.  W.  1000;  Chicago,  B.  d  Q.  R, 
Co.  V.  Hyatt,  48  Neb.  161,  67  N.  W.  8;  Fre- 
fnont,  E.  d  M.  Valley  R.  Co.  v.  French,  48 
Neb.  638,  67  N.  W.  472.  And  the  validity 
of  said  statute  has  been  expressly  decided  in 
Union  P.  R.  Co.  v.  Porter,  38  Neb.  226,  66 
N.  W.  808;  Omaha  d  R.  Valley  R.  Co.  v. 
Chollette,  41  Neb.  678,  59  N.  W.  921 ;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Young,  68  Neb. 
C78,  79  N.  W.  666.  The  legislation  is  jus- 
tifiable under  the  police  power  of  tbe  state, 
so  it  has  been  held.  It  was  enacted  to  make 
railroad  companies  insurers  of  the  safe 
transportation  of  their  passengers  as  they 
were  of  baggage  and  freight,  and  no  good 
reason  is  suggested  why  a  railroad  company 
should  be  released  from  liability  for  injuries 
received  by  a  passenger  while  being  trans- 
ported over  its  lino,  while  the  corporation 
must  respond  for  any  damages  to  nis  bag- 
cage  or  freight.  It  is  arcued  by  counsel  for 
defendant  below  that  said  S  3  is  not  applica- 
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ble  to  cases  of  injuries  causing  the  death  of 
a  passenger,  the  contention  being  that  §  1, 
chap.  21,  Comp.  Stat.,  is  the  law  governing 
this  class  of  actions,  and  that  under  the  pro- 
visions of  said  last-named  statute  the  de- 
fendant should  have  been  permitted  to  prove 
that  the  death  of  plaintiff's  husband  was  not 
caused  by  any  act  of  negligence  on  the  part 
of  the  railway  company,  and  that  the  jury 
should  have  been  instructed  that,  before 
there  could  be  a  recovery,  it  was  necessary 
to  establish  the  fact  that  defendant  company 
had  been  negligent  in  the  premises.  It  is 
further  argued  that,  if  it  be  held  that  said 
first-named  statute  is  the  law  governing  this 
class  of  cases,  then  the  same  has  been  re- 
pealed by  said  chapter  21,  which  is  a  later 
enactment,  and  that  the  two  are  in  conflict. 
If  the  two  statutes  are  in  conflict,  the  argu- 
ment 18  unanswerable.  But  it  is  believed 
that  the  two  statutes  do  not  in  any  wise 
conflict  one  with  the  other.  Said  }  3,  as  al- 
ready stated,  makes  a  railroad  company  an 
absolute  insurer  of  the  safety  of  its  passen- 
ger, save  in  cases  falling  within  one  or  the 
other  of  the  two  exceptions  mentioned  in  the 
statute.  It  ffives  or  creates  a  right  of  action 
in  favor  of  the  injured  passenger,  and,  when 
it  is  established  that  a  person  is  injured 
while  a  passenger  of  a  railroad  company,  a 
conclusive  presumption  of  nej^li^ence  arises 
in*  every  case  except  where  it  is  disclosed 
that  the  injury  was  one  caused  by  his  own 
criminal  n^ligence,  or  by  his  violation  of 
some  rule  of  the  company  brought  to  his  ac- 
tual notice.  On  the  other  hand,  chapter  21, 
Comp.  Stat.,  known  as  "Lord  Campbell's 
act,"  creates  a  right  of  action  in  favor  of 
the  personal  representation  of  the  deceased 
where  none  existed  before.  It  is  very  broad 
in  its  terms,  being  applicable  to  all  acts  of 
negligence,  whether  on  the  part  of  a  railway 
company  or  others.  Under  said  §  3,  art.  1, 
chap.  72,  a  litigant  establishes  an  act  of  neg- 
ligence or  a  default  on  the  part  of  defendant 
railway  company  when  the  fact  is  disclosed 
that  he  was  a  passenger  of  such  railwsy 
company,  and  while  such  passenger  was  in- 
jured. In  other  words,  a  conclusive  pre^ 
sumption  of  negligence  arises  where  the  case 
does  not  fall  within  the  exceptions  of  the 
law.  and  he  has  his  right  of  action.  Prior 
to  the  adoption  of  saidl  3  in  1867,  he  would 
have  had  to  affirmatively  establish  some  act 
of  negligence  on  the  part  of  the  railway  com- 
pany to  entitle  him  to  recover  for  injuries 
received  while  a  passenger.  From  the  time 
this  section  was  passed  until  said  chapter 
21  was  adopted,  in  1873,  no  right  of  action 
existed  for  negligence  resulting  in  the  death 
of  a  person.  But  said  chapter  in  broad 
terms  gives  a  right  of  action  for  the  death 
of  a  person  caused  by  the  wrongful  act,  neg- 
lect, or  default  of  another,  if  the  same  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  ac- 
tion to  recover  damages  in  respect  thereof. 
Now  it  is  indisputable  that,  if  Zemecke  had 
been  injured  merely,  and  not  killed,  he 
would  have  recovered  against  the  railway 
company  under  said  §  3,  art.  1,  chap.  72,  and 
that  thereunder  said  injuries  would  have 
been  deemed  to  have  been  caused  by  the 
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wrongful  ActiB,  neglecti  or  default  of  the  said 
railway  company  in  failing  to  carry  such 
passenger  safely.  Hence  this  case  falls 
wltAin  the  scope  of  said  chapter  21,  and  the 
fact  of  neglisence  or  the  defendant's  wrong- 
ful acts  or  default  is  established  when  the 
evidence  discloses  the  facts  specified  in  said 
S  3  of  chapter  72.  The  two  statutes  are  not 
in  conflict,  for  the  reason  that  one  creates  a 
liability  in  favor  of  the  passenger  himself, 
and  obviates  the  necessity  of  proving  the 
negligence  of  the  carrier,  while  the  other 
statute  eives  a  right  of  action  (where  none 
existed  before)  to  the  personal  representa- 
tives of  a  deceased  person  in  all  cases  where 
such  person  could  nave  recovered  damages 
for  his  injury  if  death  had  not  ensued.  See 
Ean  V.  Chicago,  M.  d  8t,  P.  R.  Co,  »5  Wis. 
69,  69  N.  W.  997 ;  Philo  ▼.  lUmois  C.  R.  Co. 
33  Iowa,  47.  The  rule  is  that  all  statutes 
in  pari  materia  must  be  taken  together,  and 
construed  as  if  they  were  one  enactment. 
Hendrix  v.  Rieman,  6  Neb.  616;  State  ex  rel. 
Berry  v.  Bahcock,  21  Neb.  699,  33  N.  W. 
247;  People  ex  rel,  Oere  v.  Weston^  3  Neb. 
322.  Statutes  should  be  so  construed,  if 
possible,  as  to' give  effect  to  every  provision; 
and  an  act  should  not  be  placed  in  antagon- 
ism with  another  act  unless  such  was  the 
manifest  purpose  and  object  of  the  legisla- 
ture. See  McVann  v.  McLennan,  2  Neb.  286 ; 
Burlington  cC*  M.  R,  River  Co,  v.  Wehh,  18 
Neb.  215,  24  N.  W.  706;  State  ex  rel.  Berry 
V.  Bahcock,  21  Neb.  599,  33  N.  W.  247.  Test- 
ed by  these  principles,  the  conclusion  is  irre- 
sistible that  said  Comp.  Stat.  art.  1,  chap.  72, 
§  3.  was  not  amendea  bv  chapter  21  of  said 
statutes,  known  as  "Lord  Campbell's  act." 

It  is  further  contended  that  §  3,  chap.  72. 
is  in  conflict  with  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  and 
with  §  3,  art.  1,  of  the  Constitution  of  this 
state,  as  tending  to  deprive  railroad  compa- 
nies of  their  property  without  due  process  of 
law.  This  court  has  decided  to  the  contrary 
in  Chicago,  R.  I.  d  P.  R.  Co.  v.  Toung,  58 
Neb.  678,  79  N.  W.  666,  and  cases  therein 
cited;  and  we  see  no  reason  for  departing 
from  the  law  as  therein  laid  down.  See 
Clark  V.  Russell,  38  C.  C.  A.  541,  97  Fed. 
900;  Missouri  P.  R.  Co,  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
St,  Louis  d  8,  F.  R.  Co,  v.  Mathews,  166  U. 
S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep.  243; 
St.  Louis,  I,  M.  d  S,  R,  Co.  v.  Paul,  173  U. 
S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419. 

The  following  instruction  was  given  by  the 


court:  "If,  under  the  evidence  and  instruc- 
tions of  the  court,  the  jury  find  for  the 
plaintiff,  then,  in  assessing  the  damages 
which  the  plaintiff  is  entitled  to  recover,  the 
jury  should  assess  the  same  with  reference 
to  the  pecuniary  loss  sustained  by  the  wife 
and  children  of  the  deceased,  and  in  deter- 
mining this  you  may  consider  the  probable 
earnings  of  the  deceased,  his  age,  ousiness 
capacity,  experience,  habits,  health,  bodily 
and  mental  qualifications,  during  what  prob- 
ably would  have  been  his  lifetime  if  he  had 
not  been  killed,  so  far  as  these  several  mat- 
ters have  been  shown  by  the  testimony;  and 
you  may  also  consider  the  value  his  services 
might  have  been  in  the  superintendence  and 
attention  to  and  care  of  his  family,  and  the 
education  of  his  children;  but  the  amount 
you  can  allow  cannot  exceed  the  sum  of  $5,- 
000."  It  is  contended  that  in  the  portion  of 
the  instruction  which  directed  the  jury  that, 
in  considering  the  question  of  what  the  val- 
ue of  the  services  of  deceased  might  have 
been  in  the  superintendence  and  care  of  his 
family  and  the  education  of  bis  children, 
etc.,  the  jury  were  not  required  to  confine 
themselves  to  the  evidence,  but  were  "turned 
loose,"  without  anything  to  guide  them  in  as- 
certaining the  value  thereof.  We  do  not 
think  so.  In  a  general  instruction  the  jury 
were  told  that,  in  case  they  found  for  the 
plaintiff,  it  must  be  for  pecuniary  damages 
alone  which  they  must  nnd  from  the  evi- 
dence the  plaintiff  and  her  children  had  suf- 
fered ;  and  no  doubt  the  jury  considered  the 
two  instructions  together  in  passing  upon 
the  element  of  damage.  There  was  evidence 
on  which  to  base  the  instructions,  and  we  do 
not  doubt  that,  under  the  instructions,  the 
jury  gave  it  only  its  due  weight.  It  is  fur- 
ther urged  that  the  court  in  this  clause  of 
the  instruction  should  have  used  the  word 
"probably,"  instead  of  the  word  "might." 
We  have  no  doubt  that  the  former  word  is 
the  better  of  the  two,  in  that  connection,  but 
jurors  are  not  given  to  nice  distinctions  in 
words,  and  we  cannot  imagine  that  they 
were  in  any  wise  misled  by  the  use  of  the 
one  word  rather  than  the  other. 

We  have  carefully  examined  all  the  argu- 
ments adduced  in  the  briefs  of  counsel,  but 
fail  to  find  any  error  reversible  in  the  rec- 
ord; wherefore  the  judgment  of  the  Lower 
Court  is  affirmed, 

Aflirmed  by  the  Supreme  Court  of  the 
United  States  on  January  6,  1902. 


MICHIGAN  SUPREME  COURT. 
Marcus  POLLASKY,  Plff,  in  CertioraH, 

V, 

John  A.  SCHMID. 


( 


Mich. 


) 


Tlie  namber  of  votes  necessary  to  pass 


an  ordinance  over  m  -veto,  under  a  stat- 
ute providing  that  It  sball  be  two  thirds  of 
all  the  members  elected  to  the  council,  must 
be  based  on  the  total  number  elected,  al- 
though at  the  time  of  the  vote  one  member 
has  died  and  one  resigned. 


(December  3,  1901.) 


NoTB. — For  other  cases  In  this  series  as  to 
suillciencj  of  majority  in  vote  of  delegated  body, 
see  note  to  Lawrence  v.  Ingersoll  (Tenn.)  6  L. 
K.  A.  308  ;  Rushville  Gas  Co.  v.  Rushvllle  (Ind.) 
6  L.  R.  A.  315  ;  ^(agenau  &  Brunner  v.  Fremont 
(Neb.)  0  L.  R.  A.  786;  McNeil  v.  Bostoa  Cham- 
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ber  of  Commerce  (Mass.)  13  L.  R.  A.  569 ;  State 
ew  rel.  Walden  v.  Vanosdal  (Ind.)  15  L.  R.  A. 
832 ;  Sittlth  v.  Proctor  (N.  T.)  14  L.  R.  A.  403 : 
Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City 
(C.  0.  App.  8th  C.)  34  L.  R.  A.  518 ;  and  State 
€9  rel.  Young  v.  Tates  (Mont.)  37  L.  R.  A.  205. 


1903. 


POLLAB&T  ▼.  SCHMID. 


61ft 


CJSRTIORABI  io  the  Circuit  Court  for 
Wayne  County  to  review  a  judgment  de- 
nying a  writ  of  mandamus  to  compel  publi- 
cation of  an  alleged  ordinance  of  the  city  of 
Detroit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Alejcaader  J.  Oroesbeok,  for  plain- 
tiff in  certiorari: 

The  words  "members  elected  of  the  com- 
mon council"  should  be  construed  in  their 
present  tense  so  as  to  give  them  effect. 

Peck  V.  Berrien  County,  102  Mich.  347,  60 
N.  W.  085. 

It  is  against  all  common  sense  and  reason 
to  hold  that  the  words  "members  elected  of 
the  common  council"  have  any  application 
to  members  who  have  died  or  who  have  re- 
signed. 

Oebum  v.  Staley,  6  W.  Va.  86,  13  Am. 
Rep.  640;  State  ex  rcl.  Atty,  Qen.  v.  Orr,  61 
Ohio  St.  384,  56  N.  E.  14;  Zeiler  v.  Central 
R.  Co.  84  Md.  304,  34  L.  R.  A.  460,  35  AtL 
932;  United  States  v.  Ballin,  144  U.  S.  1-11, 
36  L.  ed.  321-326,  12  Sup.  Ct.    Rep.  507. 

Messrs.  Joluft  W.  MoOratli  and  P.  J« 
M.  Hally,  for  defendant  in  certiorari: 

In  San  Francisco  v.  Hazen,  5  Cal.  170,  the 
charter  provided  that  no  ordinance  or  reso- 
lution should  be  passed  except  by  a  majority 
of  all  the  members  elected. 

An  ordinance  was  passed  by  a  vote  of  four 
to  three,  there  being  a  vacancy  in  the  board 
by  reason  of  the  resignation  of  a  member. 
It  was  held  that  the  ordinance  was  not 
passed  by  a  majority  of  all  the  members 
'^elected,"  and  was  therefore  void. 

McCracken  v.  San  Francisco,  16  Cal.  591; 
Pimental  y.  San  Francisco,  21  Cal.  352;  Sat- 
terlee  v.  Ban  Francisco,  23  Cal.  315. 

Every  word  in  a  statute  must  be  presumed 
to  have  some  force  and  meaning,  and  to  have 
been  made  use  of  for  some  purpose. 

Potter  V.  Safford,  50  Mich.  46,  14  N.  W. 
«94. 

Moore,  J.,  d^ivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  cer- 
tiorari to  review  the  action  of  the  circuit 
judge  of  Wayne  county,  who  denied  an  ap- 
plication for  mandamus  to  compel  the  re- 
spondent to  publish  a  certain  ordinance 
which  petitioner  claims  was  regularly 
adopted.  The  ordinance  referred  to  was  ve- 
toed by  the  mayor.  The  charter  divides  the 
city  of  Detroit  into  17  wards,  and  provides 
lor  the  election  of  2  aldermen  from  each 
ward.  The  legislative  power  of  the  city  is 
vested  in  a  common  council,  to  be  composed 
of  aldermen  elected  from  each  ward.  Char- 
ter, §  89.  One  of  the  aldermen  died,  and 
one  resigned.  After  the  ordinance  was  ve- 
toed, a  motion  to  pass  it  over  the  veto  of 
the  mayor  received  22  votes,  while  7  votes 
were  in  the  negative.  Section  103  of  the 
charter  provides:  "That  after  the  veto  of 
any  ordinance,  resolution,  or  proceeding, 
the  common  council  shall  proceed  to  recon- 
sider the  vote  by  which  the  same  was  passed, 
and  after  such  reconsideration  two  thirds  of 
all  the  members  elected  of  the  common  coun- 
cil shall  be  necessary  to  pass  or  adopt  the 
55  L.  R.  A. 


same."  The  sole  question  is  as  to  the  con- 
struction of  this  provision  of  the  charter. 
The  petitioner  claims  that,  though  34  alder- 
men were  in  fact  elected,  as  1  had  died  and 
1  resigned,  the  same  number  of  votes  would 
suffice  to  pass  a^  ordinance  over  the  veto 
of  the  mayor  as'  would  secure  the  passage 
of  the  ordinance  if  the  council  was  maii^e  up 
of  only  32  members.  There  are  not  many  au- 
thorities bearing  upon  the  question,  and 
they  are  not  uniform.  State  ex  rel.  Atty. 
Gen.  V.  Orr,  61  Ohio  St.  384,  56  N.  E.  14, 
sustains  the  contention  of  the  petitioner, 
but  we  are  not  satisfied  with  the  reasoning 
of  the  case.  In  San  Francisco  v.  Hazon,  5 
Cal.  170,  the  charter  provided  for  a  board  of 
aldermen  and  a  board  of  assistant  aldermen, 
each  to  consist  of  1  member  from  each  ward; 
that  a  majority  of  each  should  constitute  a 
quorum,  and  that  no  ordinance  or  resolution 
should  be  passed  exoeot  by  a  majority  of  all 
the  members  electea.  An  ordinance  was 
passed  b^  a  vote  of  4  to  3,  there  being  a 
vacancy  in  the  board  by  reason  of  the  res- 
ignation of  a  member.  Held,  that  the  ordi- 
nance was  not  passed  by  a  majority  of  all 
the  members  "elected,"  and  was  therefore 
void.  This  case  was  followed  in  McCracken 
V.  Sa/n  Francisco,  16  Cal.  591,  where  Field, 
Ch.  J.,  wrote  the  opinion,  declaring  an  ordi- 
nance passed  under  similar  circumstances 
a  nullity.  In  Pimental  v.  San  Francisco,  21 
Cal.  352,  Mr.  Justice  Field,  speaking  for  the 
court,  said:  "At  the  time  this  ordinance 
was  acted  upon  by  the  board  of  assistant 
aldermen,  there  was  a  vacancy  in  the  board, 
occasioned  by  the  resignation  of  one  of  its 
members,  so  that  of  the  8  members  elected 
only  7  remained  in  office.  Of  this  number 
4  members  voted  for  the  passage  of  the  or- 
dinance and  3  against  it.  As  a  consequence, 
the  ordinance  was  not  passed,  not  having  re- 
ceived the  necessary  vote  required  by  the 
charter  then  in  force.  The  charter  vested 
the  legislative  power  ...  in  a  common 
council,  consisting  of  a  board  of  aldermen 
and  a  board  of  assistant  aldermen,  each 
board  to  be  composed  of  8  members;  and 
fixed  the  limits  of  their  authority.  .  .  . 
It  declared  that  no  ordinance  should  be 
passed  'unless  by  a  majority  of  all  the  mem- 
bers elected  to  each  board.'  The  ordinance 
in  question,  therefore,  not  having  received 
the  vote  of  a  majority  of  all  the  members 
elected,  was  never  passed.  It  was,  in  fact, 
rejected, — ^as  much  so  as  if  every  member 
had  cast  his  vote  affainst  its  passage.  It 
was,  therefore,  for  all  purposes,  an  absolute 
nullity."  In  Satterlee  v.  San  Francisco,  23 
Cal.  315,  the  question  was  reconsidered.  It 
was  claimed  that  the  alderman  who  it  was 
alleged  had  resigned  was  not  in  fact  elected, 
but  was  an  alien,  and  not,  therefore,  eligible 
to  office;  but  the  court  held  that  he  had  been 
regularly  elected,  that  the  charter  provided 
that  each  board  should  judge  of  the  qualifi- 
cations of  its  members,  that  he  was  an  officer 
de  facto,  and  that  the  validity  of  his  elec- 
tion could  not  be  inquired  into  in  a  collat- 
eral proceeding;  and  the  court  followed  the 
other  cases  cited  from  that  state.  See  also 
LoAvrence  ▼.  Ingersoll,  88  Tenn,  52,  6  L.  R. 
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Dec., 


A.  308,  12  S.  W.  422;  King  t.  Devofuhk^, 

1  Barn.  A.  G.  009;  King  y.  Botoer,  1  Barn,  ft 
C.  492;  King  v.  May,  4  Barn,  ft  Ad.  843; 
King  y.  iform«  4  East,  17;  King  y.  BeZi- 
ri»^er,  4  T.  R.  810;  JBCtn^  y.  MiUer,  6  T.  R. 
208.  In  Peok  y.  Berrien  Owinty,  102  Mich. 
346,  60  N.  W.  985,  the  resblution  receiyed 
18  ont  of  26  yotes,  2  of  the  18  had  not  been 
elected,  but  had  been  appointed  to  fill  yacan- 
cies.  The  statute  proyided  that  the  board 
of  supervisors  shall  have  power  by  a  vote 
of  two  thirds  of  all  the  members-elect  to 
designate,  etc  Mr.  Justice  Hooker  in  that 
case  says:  "We  find  no  authority  for  the 
proposition  that  a  township  temporarily 
represented  .  .  .  has  not  the  same  voice 
upon  the  board  that  it  had  before  the  va- 
cancy." That  the  use  of  the  term  "elect" 
in  §  489,  How.  Anno.  Stat,  has  a  purpose,  is 
plain,  but  we  think  it  more  reasonable  to  be- 
lieve that  it  was  intended  to  require  the  con- 
sent of  two  thirds  of  a  full  board  than 
that  it  was  designed  to  deprive  townships 
of  a  voice  in  the  proceedings.  It  was  in- 
tended to  preclude  action  by  two  thirds  of  a 
quorum  of  a  board  whose  members  had  been 
lessened  by  vacancies.  It  is  admitted  that, 
if  2  of  the  34  aldermen  had  been  temporarily 
absent,  the  ordinance  would  not  have  been 
passed.    We  cannot  see  how  the  fact  that 

2  of  the  34  aldermen  elected  were  pentia- 
nently  absent,  instead  of  being  temporarily 
BO,  would  change  the  terms  of  the  charter. 
The  language  is  not  ambiguous.  The  pur- 
pose, doubtless,  was  that,  when  legislation 
was  proposed  the  wisdom  of  which  was  in 
so  much  doubt  as  to  meet  with  the  veto  of 
the  mayor,  before  it  could  become  a  law  it 
should  receive  the  vote  of  two  thirds  of  all 
the  aldermen,  when  all  the  wards  of  the  cily 
were  fully  represented  in  the  council. 

The   action  of   the   Circuit  Judge  i»  af- 
firmed. 

The  other  Justices  concur. 


UNITED  STATES  CASUALTY  COMPANY 
John  N.  BAGLEY  et  al,  Plff$.  in  Err. 


{ Mich. 


) 


A  landlord  responsible  for  tbe  defect- 
1-re  condition  of  an  antomatlc  lire  ex- 
tlnsnlsltlns  apparatns  on  the  leased 
premises  cannot  avoid  Habllitj  to  one  who  in- 
sured the  tenant  against  loss  on  accoiuit  of 
the  apparatus*  and  who  hsa  been  subrogated 
to  his  claim  against  the  landlord  for  a  loss, 
on  the  ground  that  he  was  negligent  In  tak- 
ing the  risk. 

(December  8,  1901.) 

NoTK. — As  to  right  to  subrogation  generally 
in  favor  of  the  insurer  against  person  causing 
the  loss,  see  some  cases  in  note  to  Insurance 
Co.  of  N.  A.  V.  Easton  (Tex.)  8  L.  R.  A.  on  page 
426 ;  also  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso. 
of  Philadelphia  (Ark.)  28  L.  R.  A.  83:  and 
Pheniz  Ins.  Co.  t.  Pennsylvania  (\>.  (Ind.)  20 
L.  R.  A.  409. 
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ERROR  to  tlie  Circuit  Court  for  Waynt 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  Drought  to  recover 
for  injuries  caused  by  the  negligence  of  de- 
fendants with  respect  to  an  automatic  fire 
extinguishing  apparatus  against  injury 
from  which  plaintiff  had  written  a  policy  of 
insurance  upon  which  it  was  held  liable^ 
Affirmed. 

Statement  by  MontBoaterj,  Ch.  J.: 
This  is  an  action  on  the  case  for  negii- 
genes.  The  plaintiff  as  an  insurance  com- 
nany,  which  had  insured  the  goods  of  Burn- 
nam,  Stoepel,  ft  Co.,  against  damage  which 
might  be  caused  by  the  accidental  mscharge 
or  leakage  of  water  from  tiie  automatic  fire- 
eztinguishing  apparatus  in  the  building  oc- 
cupied by  tluit  firm.  The  Bagley  estate,  so 
called,  represented  by  the  defendants,  is  the 
owner  of  the  building;  and  the  landlord  of 
Bumham,  Stoepel,  ft  Co.  On  July  4,  1807, 
water  escaped  from  the  extinguishing  appa- 
ratus, and  damaged  the  goods  of  Burnham, 
Stoepel,  ft  Co.  That  firm  made  claim  a^inst 
the  plaintiff  here,  under  the  policy  of  insur- 
ance, and  brought  suit  anunst  it.  The  cause 
was  tried  in  the  United  States  circuit  court 
for  the  eastern  district  of  Michigan,  and 
judgment  was  rendered  therein  for  tiie  plain- 
tiff. The  casually  company  took  a  vrrit  of 
error,  and  the  judgment  was  affirmed  in  the 
court  of  appeals.  Thereafter  the  casualty 
company  paid  the  judgment  and  the  costs, 
amounting  to  $12,459.26,  and  <took  from 
Bumham,  Stoepel,  ft  Co.  a  writing,  which, 
after  reciting  the  receipt  of  the  amount  of 
the  judgment)  proceeds:  "In  consideration 
of  the  payment  of  the  above  amount,  we 
hereby,  in  pursuance  of  the  provisions  of 
said  policy,  subrogate  the  said  United  States 
Casualty  Company  to  all  claims  or  rights 
ol  the  undersigned  against  any  third  party 
in  respect  to  the  loss  that  occurred  under 
said  policy,  for  which  the  judgment  above 
referred  to  was  recovered.*'  The  casualty 
company  thereupon  brought  this  action, 
claiming  to  have  been  subrogated  to  the 
rights  of  Bumham,  Stoepel,  ft  Co.  The 
premises  in  question  are  the  westerly  part 
of  the  buildinff,  the  easterly  portion  of  which 
was  occupied  by  the  Peerless  Manufacturing 
Company.  The  flow  of  water  complained  of 
here  took  place  substantially  at  the  same 
time  with,  and  under  like  circumstances  as, 
that  involved  in  the  case  of  Peerless  Mfg. 
Co.  V.  Bagley,  which  was  before  this  court, 
and  is  reported  in  53  L.  R.  A.  285,  85  N.  W. 
508.  The  decision  in  that  case  settled  the 
legal  questions  whidi  would  have  been  in- 
volved in  a  suit  between  Bumham,  Stoepel, 
ft  Co.  and  the  Bagleys.  There  was  evidence 
introduced  from  which  a  jury  mi^ht  infer 
negligence  on  the  part  of  the  extinguisher 
company  in  putting  such  a  head  in  the  sky- 
light, and  the  court  instructed  the  jury  that 
the  defendants  were  chargeable  with  the  neg^ 
ligence,  if  any,  of  the  extinguisher  company. 
Mr.  Stoepel  testified  that  the  installation 
was  complete  when  the  insurance  was  writ- 
ten; that,  before  the  policy  was  signed  and 
delivered,   '*I   think   our  building   was   in- 
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flfMcted  by  flome  of  the  agents  or  repreaen- 
tatives  of  the  casualty  company.  No  ob- 
jeotion  was  made  to  me  personally  by  the 
representatives  of  the  United  States  Gasxi- 
alty  Company,  before  this  policy  was  issued, 
as  to  anything  connected  with  the  sprinkler 
system.  Before  the  polity  was  written,  the 
casualty  company  had  full  opportunity  to 
inspect  tiie  system."  There  was  no  testi- 
mony to  contradict  Mr.  Stoepel.  The  only 
question  in  this  case  is  whether,  when  the 
plaintiff  had  full  opportunily  to  inspect  the 
extinguisher  system,  end  did  inspect  it  be> 
fore  writing  its  policy,  it  csn  charge  the 
defendants  with  the  result  of  the  negfigenoe 
of  the  fire-extinguisher  companjr,  free  fr<»n 
any  charge  of  contributory  negligence  on  its 
part. 

Messrs.  Wells»  Ansell,  Boyntony  it 
MftMlllaii,  for  plaintiffs  in  error : 

If  the  plaintiff  in  insuring  the  risk  was 
guilty  of  negligence  it  cannot  recover. 
Whether  it  was  thus  guilty  of  negligence 
was  for  the  jury. 

A  tort  feasor  cannot  make  his  own  wrong- 
ful act  the  basisp  of  an  equity  in  his  favor. 

Rowley  v.  Towsley,  53  Mich.  329,  19  N. 
W.  20. 

The  fact  that  the  loss  of  one  who  seeks 
to  be  protected  by  the  application  of  the  doc- 
trine of  subrogation  arose  from  his  own  neg- 
ligence will  be  fatal  to  his  claims. 

Sheldon,  Subrogation,  2d  ed.  §  43;  Con- 
ner v.  Welch,  61  Wis.  431,  8  N.  W.  260; 
Sayden  v.  Uuff,  60  Neb.  625,  83  N.  W.  920; 
Kice  V.  Winters,  45  Neb.  517,  63  N.  W.  830; 
German  Bank  v.  United  Btaies,  148  U.  S. 
573,  37  L.  ed.  564,  13  Su^.  Ct.  Rep.  702. 

If  the  plaintiff's  right  is  tainted  with  his 
own  fraud  he  cannot  claim  tiie  benefit  of 
subrogation,  since  the  doctrine  will  not  be 
appli^  to  relieve  one  from  the  consequence 
of  his  unlawful  act. 

QMchenheiiner  v.  Angevine,  81  N.  Y.  394; 
Johnson  v.  Moore,  83  Kan.  90,  5  Pac.  406; 
Devine  v.  Harkness,  117  111.  145,  7  N.  E.  52; 
MUicauk^  d  M,  R.  Co,  v.  Soutter,  13  Wall. 
517,  20  L.  ed.  543;  Wilkinson  v.  Babbitt,  4 
Dill.  207,  Fed.  Cas.  No.  17,668;  The  Supe- 
rior, 6  Sawy.  346,  Fed.  Cas.  No.  13,627. 

Mr,  Alfred  liuokins,  with  Messrs. 
Bresman*  Doiuielly,  it  Van  De  Markt 
for  defendant  in  error. 


%  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendants  contend  that  there  was 
testimony  which  would  justify  a  finding  b^ 
be  held  that,  if  it  was  guilty  of  such  negli- 
gence in  insuring  the  risk,  and  that  it  should 
be  held  that,  if  it  was  guilty  of  such  negli- 
gence, there  can  be  no  recovery  against  the 
defendants.  The  difficulty  we  find  in  assent- 
ing to  this  contention  lies  in  the  fact  that 
there  were  no  relations  whatever  between 
the  plaintiff  and  the  defendants  which  im- 
posed any  duty  upon  the  plaintiff  to  refrain 
from  making  any  contract  to  indemnify 
Sumham,  Stoepel,  &  Co.,  which,  in  the  judg- 
ment of  its  agents,  was  advantageous.  Neg- 
ligence of  which  a  party  has  a  right  to  com- 
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plain  is  the  omission  of  some  duty  owing  to 
the  complaining  party.  See  1  Thomp.  Neg. 
§  3.  It  cannot  he  doubted  that,  had  Burn- 
ham,  Stoepel,  it  Co.  brought  this  action 
against  the  defendants,  their  right  of  recov- 
ery would  be  clear.  Nor  would  the  fact  that 
the^  had  taken  out  this  insurance  with  the 
plaintiff  have  defeated  that  recovery.  Per- 
ro4t  V.  Shearer,  17  Mich.  48;  Peter  v.  Chi- 
cago d  W.  M.  R.  Co.  121  Mich.  324,  46  L.  R. 
A.  224,  80  N.  W.  295.  This  being  so,  it  can 
work  no  injury  to  the  defendants  that,  ei- 
ther before  or  after  the  injury  resulting 
from  their  negligence,  the  plaintiff  has  been 
subrogated  to  the  right  of  action  which 
would  otherwise  be  dear  in  Burnham, 
Stoepel,  ft  Co.  When  the  insurance  com- 
pany accepted  this  risk,  its  own  inspection 
woidd,  as  between  Burnham,  Stoepel,  &  Co. 
and  plaintiff,  estop  it  from  denying  that  it 
had  made  sufficient  examination,  and,  if  it 
found  the  risk  more  Uian  ordinarily  dan- 
gerous, we  know  of  no  rule  of  law  which 
would  prohibit  the  company  from  accepting 
the  risk  and  writing  the  policy.  Indeed,  it 
may  have  increased  its  premium  by  reason 
of  the  danger  being  unusual  because  of  the 
situation  of  the  premises.  If,  in  accept- 
ing such  a  risk,  it  took  greater  risks  than  it 
should,  it  may  have  been  guilty  of  a  breach 
of  duty  to  its  stockholders,  but  it  neglected 
no  precaution  owing  to  a  stranger.  See,  for 
their  bearing  on  this  question,  Sun  Mut,  Ins. 
Co.  V.  Mississippi  Valley  Tra^nsp.  Co.  5  Mc- 
Crary,  477,  17  Fed.  919,  and  Insurance  Co. 
V.  The  C.  D.  Jr.  1  Woods,  72,  Fed.  Cas.  No. 
7,051.  Defendants'  counsel  insist  that  the 
fact  that  plaintiff  claims  by  subrogation  un- 
der Burnham,  Stoepel,  &  Co.  does  not  pre- 
clude defendants  from  insisting  upon  the  de- 
fense of  negligence.  It  is  to  be  kept  in  mind 
that  it  is  Only  because  plaintiff  is  subrogated 
to  Burnham,  Stoepel,  &  Co.'s  rights  in  placd 
of  the  action  being  brought  by  that  firm  that 
the  defense  is  attemptc^l,  and  it  leads  back 
to  the  question  whether  the  plaintiff  owed 
the  defendants  any  duty  of  inspection.  The 
defendants  rely  upon  the  rule  that,  where 
one  meets  a  loss  through  his  own  negligence, 
he  will  not  be  permitted  to  invoke  the  doc- 
trine of  subrogation.  The  answer  to  this 
was  tersely  made  on  the  argument  that  in 
this  case  it  is  not  an  attempt  to  invoke  the 
equitable  doctrine  of  subrogation,  but  that 
the  plaintiff  is  already  subrogated  to  the 
righU  of  Burnham,  Stoepel,  £  Co.  What 
he  is  now  seeking  to  do  is  to  recover  in  that 
right  under  what  amounts  to  an  assignment 
of  Burnham,  Stoepel,  ft  Co.'s  claim,  and  the 
case  presented  is  the  case  of  Burnham, 
Stoepel,  ft  Co.,  represented  by  the  plaintiff, 
who  might  have  sued  either  in  its  own  name 
or  in  that  of  Burnham,  Stoepel,  ft  Co.,  at  its 
election,  llie  defendants  contend  that  this 
right  to  maintain  the  action  should  be  sub- 
ject, to  an  exception,  which  is  formulated  by 
defendants*  counsel,  as  follows:  "One  whose 
own  neglect  or  wrong  has  been  a  cause  con- 
tributing to  the  damage  sustained  by  him 
cannot  successfully  invoke  the  right  of  sub- 
rogation." But  we  think  no  such  exception 
can  have  application  to  this  case:     First, 
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because  the  plaintiff  has  been  guilty  of  no 
neglect  or  wi-ong  as  against  the  defendants ; 
and,  secondly,  the  damage  which  resulted 
to  the  plaintiff  from  its  own  inattention  was 
whatever  excess  it  paid  to  Bumham,  Stoepel, 
&  Co.  over  and  above  the  value  of  the  right 
of  subrogation  contracted  for  in  the  policy, 
if  anything.  The  circuit  judge  correctly 
chared  the  jury  that  the  plaintiff  was  en- 
titled to  the  same  rights  that  Bumham, 
8toepel,  &  Co.  would  have  had  had  the  ao- 
tion  been  brought  in  their  name. 
The  judgment  u?ill  he  affirmed. 

The  other  Justices  concur. 


Charles  E.  LOVE 

V. 

James  PHALEN,  Judge  of  Recorder's  Court 

of  Detroit. 


( 


.Mich. 


) 


1.  An  ordinance  problbltinsr  tlic  male- 
Inv  of  any  public  address  In  the  streets 
or  public  piaces  of  the  city  without  license 
from  the  mayor  is  authorized  by  a  charter 

.  giving  the  municipal  authorities  power  to 
control,  prescribe,  and  regulate  the  manner 
in  which  the  streets  and  public  grounds  and 
spaces  within  the  city  shall  be  used  and  en- 
Joyed. 

£•  An  ordinance  problbltlns  tbe  mak- 
ing of  any  pnbllc  address  In  any  of 
the  pnbllc  places  of  the  city  within  a  half 
mile  of  the  city  hall,  without  a  license  from 
the  mayor,  is  reasonable. 

(November  4,  1901.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  entertain  a  prosecution 
afi;am8t  William  Allen  for  alleg^  violation 
of  ordinances  of  the  city  of  Detroit.  Orant- 
ed. 

The  facts  are  stated  in  the  opinion. 

Alesftra,  Timotliy  E.  Tarsaey  and 
Charles  E.  Love,  for  petitioner: 

The  purpose  of  the  ordinance  is  to  pre- 
serve the  public  peace  and  protect  public 
grounds  from  injury,  and  is  calculated  to  ef- 
fect these  ends  without  violating  the  just 
rights  of  any  citizen. 

Com,  V.  Davis,  140  Mass.  485,  4  N.  E.  577, 
162  Mass.  510,  26  L.  R.  A.  712,  39  N.  E. 
113,  167  U.  S.  43,  42  L.  ed.  71,  17  Sup.  Ct. 
Rep.  731 ;  Wileon  v.  Eureka  City,  173  U.  S. 
32,  43  L.  ed.  603,  19  Sup.  Ct.  Rep.  317. 

^fandamus  is  the  proper  remedy. 

People  ex  rel,  Rohison  v.  Swift,  59  Mich. 
529,  26  N.  W.  694;  Sadler  ▼.  Sheahan,  92 
Mich.  630,  52  N.  W.  1030;  Ware  v.  Lover- 
idge.  75  Mich.  488,  42  N.  W.  997. 

Mr,  James  H.  Povsd,  for  respondent: 

This  ordinance  violates  the  privileges 
which  have  obtained  of  common  ri^ht  ever 
since  the  city  of  Detroit  has  been  in  exist- 
ence. 

All   injuries  to   highways   are  nuisances 

NoTK. — As  to  constlTutionality  of  ordlnaiice 
prohibiting  any  public  address  on  a  public  com- 
mon,  see  also,   in    this  series,   Com.   v.   Davis  I 
(Mass.)  26  L.  R.  A.  712. 
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and  punishable  by  indictment  as  such.  The 
doing  of  any  act  which  improperly  obstruct! 
travel  thereon  is  such. 

1  Hawk.  P.  G.  chap.  76,  S  61 ;  King  v.  JBim- 
sell,  6  East,  427;  keso  v.  Jonee,  3  Campb. 
230;  Rem  v.  Cross,  3  Campb.  224. 

There  is  an  amplitude  of  law  to  protect 
all  public  highways,  and  ever  has  been,  and 
the  question  arises,  This  being  the  known 
law,  what  necessity  is  there  for  additional 
assistance  to  be  given  to  a  municipality? 

The  city  of  Detroit  has  no  power  given  to 
it  by  its  charter,  upon  which  this  oniinanoe 
can  be  sustained. 

The  highway  is  a  mere  easement. 

15  Am.  &  £^g.  Enc.  Law,  pp.  415,  417. 

Partial  obstruction  to  streets,  if  but  tem- 
porary, is  tolerated. 

15  Am.  &  Eng.  Ene.  Law,  p.  491,  note  5. 

The  question  as  to  what  is  a  proper  and 
reasonable  use  of  a  highway  must  depend  in 
a  great  measure  upon  its  locality,  its  accus- 
tomed usage,  and  the  exigencies  of  the  pub- 
lic. 

State  V.  Edens,  85  N.  G.  522;  Allegheny 
V.  Zimmerman,  95  Pa.  287,  40  Am.  Rep.  649. 

The  question  whether  a  particular  use  of 
a  highway  involves  an  improper  obstruction 
thereof  is  ffenerally  a  question  for  the  jury. 

King  Y.Ward,  4  Ad.  &  EL  384;  King  ▼. 
Morris,  1  Bam.  &  Ad.  441 ;  King  v.  Russell^ 
6  Bam.  &  G.  566;  Bumham  v.  Hotehkiss,  14 
Gonn.  311;  State  ▼.  Merrit,  35  Gonn.  314; 
Zimmerman  v.  State,  4  Ind.  App.  583,  31  N. 
E.  560;  Harrison  County  Ct.  v.  Wall,  11  Ky. 
L.  Rep.  223,  12  8.  W.  130;  Hopkins  v.  Crom- 
hie,  4  N.  H.  525;  Graves  r.  Shattuck,  35  N. 
H.  257,  69  Am.  Dec.  536;  St.  John  v.  New 
York,  6  Duer,  315;  Allegheny  v.  Zimmer- 
mani  95  Pa.  287,  40  Am.  Rep.  649 ;  Loherg  v. 
Amherst,  87  Wis.  634,  58  N.  W.  1048;  Joch- 
em  V.  Rohinson,  72  Wis.  199,  1  L.  R.  A«  178, 
39  N.  W.  383. 

The  method  of  punishing  crowds  in 
streets  and  their  inciters,  where  they  ob- 
struct public  travel,  is  well  known  to  be  by 
prosecution  for  a  nuisance,  and  has  been  fol- 
lowed as  a  remedy  for  nearly  one  hundred 
years. 

Rew  V.  Carlile,  6  Gar.  &  P.  636;  15  Am.  A 
Eng.  Enc.  Law,  p.  500,  note  8;  People  ▼. 
Cunningham,  1  Denio,  524,  43  Am.  Dec.  709; 
Barker  v.  Com.  19  Pa.  412. 

The  use  of  highways  for  the  purpose  of 
parades  and  processions  is  lawful. 

Re  Flaherty,  105  Gal.  558,  27  L.  R.  A.  529, 
38  Pac.  981 ;  Chicago  v.  Trotter,  136  111.  430, 
26  N.  E.  359;  Anderson  v.  Wellington,  40 
Kan.  173,  2  L.  R.  A.  110,  19  Pac.  719;  Peo- 
ple ea  rel.  Cartmill  v.  Rochester,  44  Hun, 
166;  State  v.  Hughes,  72  N.  G.  25. 

The  municipality  cannot  make  the  right 
to  parade  absolutely  depeudent  upon  a  grant 
of  permission  by  the  municipal  authorities, 
or  discriminate  as  between  particular  organ- 
izations in  this  regard. 

15  Am.  &  Eng.  Enc.  Law,  p.  506,  note  2. 

The  ordinance  is  unreasonable,  and  not  to 
be  enforced. 

Re  Frazee,  63  Mich.  396,  30  X.  W.  72. 

Wliatever  regulation  is  made  must  operate 
uniformly  under  the  Bame  conditions. 

Horn  V.  People,  20  Mich.  221. 
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The  law  must  be  impartial  and  general,  or 
it  is  no  law. 

Waite  v.  Oarstan  Bd.  of  Health,  L.  R.  3  Q. 
B.  5;  State  ex  rel.  Garrahad  v.  Bering,  84 
Wis.  585,  ^5  nom.  Re  Oarrahad,  19  L.  R.  A. 
359.  54  N.  W.  1104;  B<Utimore  v.  Radecke, 
49  Md.  217,  33  Am.  Rep.  239;  Anderson  v. 
Wellington,  40  Kan.  173,  2  L.  R.  A.  110,  19 
Pac.  719. 

City  ordinances  wbich  violate  any  of  the 
recognized  principles  of  legal  and  equal 
rights  are  necessarily  void  so  far  as  they  do 
«o. 

State  V.  Mahner,  43  La.  Ann.  496,  9  So. 
480 :  Dunham  v.  Rochester,  5  Cow.  462 :  Rioh 
▼.  Naperville,  42  111.  App.  222;  People  ew 
^rel.  Cartmill  V.  Rochester,  44  Hun,  166. 

Any  discrimination  is  fatal  to  an  ordi- 
nance. 

Coolev,  Const.  Lim.  469 ;  Com.  v.  Plaisted, 
148  Mass.  375,  2  L.  R.  A.  142,  19  N.  E.  224 ; 
Lincoln  v.  Boston^  148  Mass.  578,  3  L.  R.  A. 
1257,  20  N.  E.  329;  Steele  v.  Boston,  128 
Idasa.  583;  Veale  v.  Boston,  135  Mass.  187; 
Abbott  v.  Cottage  City,  143  Mass.  521,  58 
Am.  Rep.  143,  10  N.  E.  325;  Chariton  v. 
Simmons,  87  Iowa,  226,  54  N.  W.  146;  Fair- 
^nks  V.  Kerr,  70  Pa.  86,  10  Am.  Rep.  664. 

This  ordinance  prohibits  the  making  of 
An  address  unless  a  permit  is  given.  This 
jimoiints  to  an  absolute  prohibition. 

yewton  V.  Belger,  143  Mass.  598,  10  N.  E. 
4G4. 

Municipal  laws  must  be  reasonable. 
Whenever  they  appear  not  to  be  so  the  court 
must,  as  a  matter  of  law,  declare  them  void. 

17  Am.  &  Eng.  Enc.  Law,  pp.  247,  257, 
subd.  4;  1  Dill.  Mun.  Corp.  55,  note,  319, 
320;  State  v.  Bright,  38  La.  Ann.  1,  58  Am. 
Rep.  155;  Slessman  v.  Crozier,  80  Ind.  487. 

The  Constitution  of  the  United  States  is 
violated  because  the  ordinance  commits  the 
rights  of  the  plaintiff  in  error  to  the  unre- 
•strained  discretion  of  a  single  individual, 
and  thereby,  it  is  claimed,  removes  them 
from  the  domain  of  law. 

Re  Frazec,  63  Mich.  396.  30  N.  W.  72; 
State  ex  rel.  Oarrahad  v.  Bering,  84  Wis. 
585,  «ii&  nom.  Re  Garrahad,  19  L.  R.  A.  858, 
o4  N.  W.  1104;  Anderson  v.  Wellington,  40 
Kan.  173,  2  L.  R.  A.  110,  19  Pac.  719;  Bah 
limore  v.  Radecke,  49  Md.  217,  33  Am.  Rep. 
239;  Chicago  v.  Ttotter,  136  111.  430,  26  N. 
E.  359:  Robison  v.  Miner,  68  Mich.  556,  37 
N.  W.  21 ;  State  v.  Baldwin,  18  N.  C.  (1  Dev. 
A  B.  L.)  197;  State  v.  Oerhardt,  145  Ind. 
439,  33  L.  R.  A.  329,  44  N.  E.  469;  Re  Fla- 
herty, 105  Cal.  558,  27  L.  R.  A.  533,  38  Pac. 
«8l. 

If  this  court  is  disposed  to  recede  from  its 
position  for  advanced  liberty,  it  will  do  so 
fiquarelv,  overruling  the  Frazee  Case, 

Welch  V.  Stowell,  2  Dourf.  (Mich.)  332; 
Sh'ifiard  v.  People,  40  Mich.  492. 

This  court  has  many  other  decisions  which 
t>y  annlogy  support  the  Frazee  Case. 

Rohison  v.  Miner,  68  Mich.  549,  37  N.  W. 
21 ;  Dullam  v.  WilUon,  53  Mich.  392,  51  Am. 
Rep.  128,  19  N.  W.  112;  Wilder  v.  Chicago 
<fe  W,  M.  R.  Co.  70  Mich.  383,  38  N.  W.  289 ; 
Kuhn  V.  Detroit,  70  Mich.  534,  38  N.  W. 
470;  People  v.  Armstrong,  73  Mich.  288,  2 
L..  R.  A.  721,  41  N.  W.  275;  Grand  Rapids 
66  L.  R.  A. 


V.  Powers,  89  Mich.  113,  14  L.  R  4.  498,  50 
N.  W.  661. 

The  legislature  of  Michigan  cannot  au- 
thorize a  municipality  to  make  that  a  pur- 
presture  or  nuisance  which  is  not  so  in  fact, 
if  by  doing  so  the  constitutional  rights  of 
any  citizen  in  his  person  or  property  are  de- 
stroyed or  infringed. 

Wreford  v.  People,  14  Mich.  41;  Everett 
V.  Marquette,  53  Mich.  450,  19  N.  W.  140; 
Re  Frazee,  63  Mich.  396,  30  N.  W.  72;  Rohi- 
son V.  Miner,  68  Mich.  556,  37  N.  W.  21; 
People  V.  Armstrong,  73  Mich.  288,  2  L.  R. 
A.  721,  41  N.  W.  275;  Saginaw  v.  Saginaw 
Circuit  Judge,  106  Mich.  35,  63  N.  W.  986. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  to  compel  the  re- 
spondent to  entertain  a  prosecution  against 
one  William  Allen.  There  is  an  ordinance 
in  the  city  of  Detroit  the  material  portions 
of  which  read  as  follows :  "An  ordinance  to 
regulate  the  use  of  public  streets,  avenues, 
parks,  grounds,  and  other  public  places  in 
the  city  of  Detroit.  It  is  hereby  ordained  by 
the  people  of  the  ci^  of  Detroit:  Section 
1.  No  person  shall  in  or  upon  any  of  the 
public  streets,  avenues,  parks,  grounds,  or 
other  public  places  within  the  hM  mile  cir- 
cle from  the  city  hall,  make  any  public  ad- 
dress, beat  drums,  blow  horns,  or  expose  for 
sale  any  goods,  wares,  or  merchandise,  erect 
or  maintain  any  booth,  stand,  tent,  or  ap- 
paratus, except  in  accordance  with  a  permit 
from  the  mayor,  such  permit  to  designate 
the  time  and  place  when  said  person  or  per- 
sons may  avail  themselves  of  the  privileges 
herein  granted.  And  no  permit  shall  be 
granted  to  any  person  or  persons  for  more 
than  one  night  m  each  week."  After  this 
ordinance  was  passed  a  complaint  was  made, 
tlie  essential  part  of  which  is  as  follows: 
"William  Rutledge,  being  first  duly  sworn, 
makes  complaint  and  says  that  at  the  city 
of  Detroit  aforesaid,  on  the  14th  day  of  Au- 
gust, A.  D.  1901,  within  the  corporate  limits 
of  the  city,  in  a  public  place  Imown  as  the 
*Campus  Martijis,*  beins  within  the  i  mile 
circle  from  the  city  hall,  one  William  Allen 
did  then  and  there  unlawfully  and  wilfully 
make  a  public  address  in  the  aforementioned 
public  place  without  first  having  obtained  a 
permit  therefor  from  the  mayor  of  the  city  of 
Detroit,  and  did  by  reason  of  making  such 
address  gather  and  cause  to  gather  a  large 
crowd  of  people,  to  wit,  150  people  or  therea- 
bouts, to  the  evil  example  of  all  others  in 
like  cause  offending,  and  contrary  to  the 
ordinances  of  said  city  in  such  case  made 
and  provided."  This  complaint  was  present- 
ed to  the  recorder,  and  when  Mr.  Allen  was 
arraigned  the  recorder,  deeming  the  ordi- 
nance to  be  invalid,  declined  to  allow  the 
case  to  proceed,  and  discharged  the  accused. 

Two  questions  call  for  discussion — First 
Does  the  charter  confer  upon  the  common 
council  power  to  pass  the  ordinance?  Sec- 
ond. Is  the  ordinance  a  reasonable  and  val- 
id exercise  of  such  power? 

Section  34,  chap.  7,  charter  1893,  reads  in 
part  as  follows:  "Said  council  shall  have 
power  to  provide  for  cleaning  the  highways, 
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streets,  ayeimes,  lanes,  alleys,  public 
grounds  and  squares,  crosswalks  and  side- 
walks, in  said  city  of  dirt.  ...  It  shall 
further  have  power  to  prohibit  and  prevent 
the  encumbering  or  obstructing  streets, 
lanes,  alleys,  crosswalks,  sidewalks,  and  all 
public  grounds  and  spaces  with  vehicles,  ani- 
mals, boxes,  sipiB,  barrels,  posts,  buildings, 
dirt,  stones,  brick,  and  all  other  material  or 
things  whatsoever  of  every  kind  or  nature, 
and  to  remove  the  same  therefrom.  •  •  . 
Also  to  control,  prescribe,  and  regulate  the 
manner  in  which  the  highways,  streets, 
lanes,  alleys,  and  public  grounds  and  spaces 
within  said  city  shall  be  used  and  enjoyed.'' 
Section  36  of  the  same  chapter  provides 
"that  the  common  council  may  regulate  the 
ringing  of  bells  and  blowing  of  steam  whis- 
tles, and  may  provide  for  the  prohibition 
and  prevention  of  any  riot,  rout,  disorderly 
noise  or  disturbance  or  assemblage,  or  the 
crying  of  any  goods  on  the  streets  or  else- 
where in  said  city  at  the  council's  will." 
It  i<i  conceded  that  the  Campus  Martins  is 
an  open  paved  space  nearly  m  front  of  the 
city  hall,  where  many  of  the  principal 
streets  of  the  city  join  each  other.  A  por- 
tion of  it  is  occupied  by  the  soldiers'  monu- 
ment, and  nearly  all  of  the  street-car  lines 
in  the  city  pass  upon  one  or  the  other  of  its 
borders.  Ever  since  the  city  has  existed  it 
has  been  a  public  space  within  the  city.  It 
is  difficult  to  see  how  power  over  this  space 
could  be  more  explicitly  conferred  upon  the 
council  than  by  the  language  used  in  the 
charter  giving  to  it  the  power  "to  control, 
prescribe,  and  regulate  the  manner  in  which 
the  highways,  streets,  lanes,  alleys,  and  pub- 
lic grounds  and  spaces  within  said  city  shall 
be  used  and  enjoyed." 

We  then  come  to  the  second  question.  Is 
the  ordinance  a  reasonable  and  valid  exer- 
cise of  the  power  conferred?  No  question  is 
raised  as  to  the  manner  of  the  passage  of 
the  ordinance,  but  its  reasonableness  is 
questioned.  It  is  insisted  by  counsel  that 
this  phase  of  the  controversy  is  controlled 
by  what  is  known  as  the  "Prazee  Case"  {Re 
Frasee,  63  Mich.  396.  30  N.  W.  72).  We 
quote  from  the  brief  of  counsel:  "I  submit 
that  no  good  reason  can  be  shown  why  this 
court  should  overrule  the  Frazee  Case,  nor 
the  declarations  therein  contained  for  per- 
sonal liberty.  Nearly  a  generation  nas 
passed  since  this  court  made  the  widespread 
promulgation  for  personal  liberty  embodied 
m  the  unanimous  opinion  of  this  court  in 
the  Frazee  Case,  It  has  become  a  landmark 
among  the  opinions  of  this  court,  and  has 
been  more  frequently  followed  and  quoted 
with  approbation  than  any  decision  in  favor 
of  personal  liberty  it  ever  rendered.  This  is 
my  judgment.  It  has  in  great  measure  been 
the  basic  stone  upon  which  the  Wisconsin 
case,  the  Illinois,  Kansas,  North  Carolina, 
Maryland,  and  New  York  cases,  rest.  While 
not  so  famous  as  the  Sommersett  Case,  20 
IIow.  St.  Tr.  1,  of  Lord  Mansfield,  who  de- 
clared no  man  could  breathe  the  air  of  Great 
Britain  but  his  shackles  fell  from  him  in- 
stantaneously; that  he  was  no  longer  bond, 
but  free;  that  famous  decision  which  will 
live,  and  justly  so,  as  long  as  history  does, 
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as  the  particular  glory  of  Lord  Mansfield's 
judicial  diadem, — the  Frazee  Case  is  alonff 
the  same  lines.  Courts  are  not  organized 
to  aid  in  repressing  innocent  liberty,  but  to 
fifive  liberty.  It  is  their  blessed  privilege  to 
make  men  more  free  as  they  become  able  to 
enjoy  their  freedom.  Let  it  not  be  said  that 
in  Detroit  a  citizen  has  not  the  liberty  to 
preach  the  gospel  if  he  does  so  to  the  incon- 
venience of  no  public  travel."  We  think,  in 
his  application  of  the  Frazee  Case  to  the 
case  at  bar,  counsel  has  misunderstood  the 
former  case.  The  question  in  that  case  was» 
Who  may  travel  in  the  highways?  The 
question  in  this  case  is.  Who  may  occupy  the 
public  spaces  in  the  city, — some  individual 
who  happens  to  get  there  first,  or  shall  all 
the  citizens  of  Detroit  have  equal  rights 
there?  and  what  shall  be  the  manner  of  the 
occupancy?  It  is  evident  that  no  considera- 
ble portion  of  the  citizens  of  a  ^^eat  city  like 
Detroit  could  occupy  this  limited  space  at 
one  time,  nor  could  all  of  the  preachers, 
teachers,  and  public  speakers  in  that  city  who 
might  think  they  had  a  message  to  deliver 
to  the  people,  with  the  audiences  they  would 
naturally  draw,  find  room  at  one  time  in 
this  public  space,  without  rendering  it  use- 
less as  a  place  across  which  the  public  might 
travel.  Under  such  circumstances,  what 
can  be  more  reasonable  than  to  lodge  the 
power  of  deciding  when  and  where  one  may 
occupy  this  public  space  in  one  having  aufil- 
cient  intelligence  and  so  possessing  the  con- 
fidence of  his  fellow  citizens  that  they  haye 
placed  him  at  the  head  of  the  municipal  gov- 
ernment? The  court  in  the  Frazee  Case  had 
no  trouble  in  seeing  the  difference  between 
the  use  of  a  street  by  a  moving  procession 
and  a  stationary  assemblage  of  people,  as  is 
shown  by  the  following  language  used  by 
the  couxt:  "It  is  not  unusual  to  confine 
noisy  doings  to  such  hours  of  the  day  and 
night  as  will  not  grossly  disturb  the  quiet 
rest  of  sleep.  It  has  been  held,  with  reason, 
that  a  moving  crowd  may  be  less  obnoxious 
than  a  stationary  one;  and  this  was  said, 
in  substance,  when  a  defendant,  who  drew 
crowds  to  his  windows  by  libelous  pictures, 
and  thereby  blocked  up  a  highway,  under- 
took to  justify  himself  by  the  processions  of 
the  judg^  and  lord  mayor.  The  remarks  of 
Mr.  Justice  Park  on  the  subject  of  crowds 
which  may  or  may  not  be  nuisances,  in  R^w 
V.  Carlile,  6  Car.  &  P.  636,  are  quite  in- 
structive on  this  head."  In  the  case  of  Rem 
V.  Carlile,  cited  by  the  court,  it  was  held  that 
if  a  party  having  a  house  facing  a  street  ex- 
hibit effigies  in  his  window,  attracting  a 
crowd,  which  causes  the  walks  to  be  so  ob- 
structed that  the  public  cannot  pass  as  they 
ought,  this  would  be  an  indictable  nuisance, 
even  though  the  effigies  were  not  libelous, 
nor  the  crowd  made  up  of  idle  or  dissolute 
persons.  It  is  said  the  ordinance  is  di- 
rected a,ii;ainst  freedom  of  speech,  but  this 
is  a  mistake.  It  is  simply  directed  to  the 
method  of  using  a  public  space,  and  is  no 
more  a  curtailment  of  the  right  of  free 
speech  than  would  be  an  ordinance  that  pro- 
hibited the  making  of  public  addresses  in 
the  corridors  of  the  city  hall.  Perhaps  no 
city  in  the  world  has  been  more  jealous  of 
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the  riffht  of  free  speech  than  hae  the  city 
of  Boston.  But  in  the  growth  of  that  city 
it  was  confronted  with  a  like  question  to  the 
one  involved  here;  that  is,  How  should  the 
use  of  Boston  GcHounon,  a  public  space  or 

{>ark  near  the  center  of  the  city,  be  regu- 
ated  and  controlled?  To  meet  this  condi- 
tion, the  common  council  passed  an  ordi- 
nance similar  to  the  one  in  Detroit.  The 
validity  of  this  ordinance  was  sustained  in 
Com.  V.  Davis,  140  Mass.  485,  4  N.  £.  577. 
In  1802  an  ordinance  was  passed  reading 
substantially  the  same  as  the  Detroit  ordi- 
nance. Its  validity  was  challenged  for  the 
rensons  presented  here.  The  ordinance  was 
sustaineu  in  Com.  v.  Davis,  162  Mass.  510, 
2V)  L.  R.  A.  712,  30  N.  E.  113.  The  case  was 
then  removed  to  the  Supreme  Court  of  the 
United  States.  In  the  opinion  the  following 
langunge  is  used:  "It  is  argued  that  'Bos- 
ton Common  is  the  property  of  the  inhabi- 
tants of  the  city  of  Boston,  and  dedicated  to 
the  use  of  t)ie  people  of  that  city  and  the 
public  in  many  ways,  and  the  preaching  of 
the  prospel  there  has  been,  from  time  imme- 
morinl  to  a  recent  period,  one  of  these  ways. 
For  the  making  of  this  ordinance  in  1862 
and  its  enforcement  against  preaching  since 
1885  no  reason  whatever  has  been  or  can  be 
shown.'  The  record,  however,  contains  no 
cWdence  showing  the  manner  in  which  the 
ordinance  in  question  has  been  previously 
enforced,  nor  does  it  include  any  proof  what- 
ever as  to  the  nature  of  the  ownership  in  the 
common  from  which  it  can  be  deduced  that 
the  plaintiff  in  error  had  any  particular 
right  to  use  the  common  apart  from  the  gen- 
eral enjo^'ment  which  he  was  entitled  as  a 
citizen  to  avail  of  along  with  others,  and  to 
the  extent  only  which  the  law  permitted. 
On  the  contrary,  the  legislative  act,  and  the 
ordinance  passed  in  pursuance  thereof,  pre- 
viously set  out  in  the  statement  of  facts,  show 
an  assunption  by  the  state  of  control  over 
the  common  in  question.  Indeed,  f^e  su- 
preme judicial  court,  in  affirming  the  convic- 
tion, placed  its  conclusion  upon  the  express 
ground  that  the  common  was  absolutely  un- 
der the  control  of  the  le^slature,  which,  in 
the  exercise  of  its  discretion,  could  limit  the 
use  to  the  extent  deemed*  by  it  advisable,  and 
could  and  did  delegate  to  the  municipality 
the  power  to  assert  such  authority.  The 
court  said:  'There  is  no  evidence  before  us 
to  show  that  the  power  of  the  legislature 
over  the  common  is  less  than  its  power  over 
anv  other  park  dedicated  to  the  use  of  the 
public  or  over  public  streets  the  legal  title 
to  which  is  in  a  city  or  town.  Lincoln  y. 
Boston.  148  Mass.  578,  680,  3  L.  R.  A.  257, 
20  N.  E.  329.  As  representative  of  the  pub- 
lic, it  may  and  does  exercise  control  over  the 
use  which  the  public  may  make  of  such 
places,  and  it  may  and  does  delegate  more 
or  less  of  such  control  to  the  city  or  town 
immediately  concerned.  For  the  legisla- 
ture absolutely  or  conditionally  to  forbid 
imblic  speaking  in  a  highway  or  public  park 
18  no  more  an  infringement  of  the  rights  of 
a  member  of  the  public  than  for  the  owner 
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of  a  private  house  to  forbid  it  in  his  house. 
When  no  proprietary  right  interferes,  the 
legislature  may  end  the  right  of  the  public 
to  enter  upon  the  public  place  by  putting  an 
end  to  the  dedication  to  nublic  uses.  So  it 
may  take  the  less  step  of  limiting  the  public 
use  to  certain  purposes.  See  Dill.  Mun.  Corp. 
§§  393,  407,  651,  656,  666;  Brooklyn  Park 
Comrs,  y.  Armstrong,  45  N.  Y.  234,  243, 
244,  6  Am.  Rep.  70.  If  the  legislature  had 
power,  under  the  Constitution,  to  pass  a  law 
in  the  form  of  the  present  ordinance,  there 
is  no  doubt  that  it  could  authorize  the  city 
of  Boston  to  pass  the  ordinance,  and  it  is 
settled  by  the  former  decision  {Com,  v.  Da- 
vis, 140  Mass.  485,  4  N.  £.  577)  that  it  has 
done  so.'  It  is  therefore  conclusively  det^- 
mined  there  was  no  right  in  the  plaintiff  in 
error  to  use  the  common  except  in  such  mode 
and  subject  to  such  regulations  as  the  legis- 
lature in  its  wisdom  may  have  deemed  prop- 
er to  prescribe.  The  14th  Amendment  to  the 
Constitution  of  the  United  States  does  not 
destroy  the  power  of  the  states  to  enact  po- 
lice regulations  as  to  the  subjects  within 
their  control  {Barhier  y.  Connolly,  113  U. 
S.  27,  31,  28  L.  ed.  023,  924,  5  Sup.  Ct.  Rep. 
357;  Minneapolis  d  Si,  L,  R,  Co,  v.  Beok- 
with,  129  U.  S.  26,  29,  32  L.  ed.  585,  586,  9 
Sup.  Ct.  Rep.  207;  Oiozza  v.  Tieman,  148 
U.  S.  657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep. 
721;  Jones  v.  Brim,  166  U.  S.  180,  182,  41 
L.  ed.  677,  678,  17  Sup.  Ct.  Rep.  282),  and 
does  not  have  the  effect  of  creating  a  partic- 
ular and  personal  right  in  the  citizen  to  use 
public  property  in  defiance  of  the  Constitu- 
tion and  laws  of  the  state.  ThB  assertion 
that,  although  it  be  conceded  that  the  power 
existed  in  the  state  or  municipality  to  abso- 
lutely control  the  use  of  the  common,  the 
particular  ordinance  in  question  is  never- 
theless void,  because  arbitrary  and  unrea- 
sonable, in  that  it  vests  in  the  mayor  the 
power  to  determine  when  he  will  grant  a 
permit,  in  truth,  while  admitting  on  the  one 
hand  the  power  to  control,  on  the  other  de- 
nies its  existence.  The  right  to  absolutely 
exclude  all  right  to  use  necessarily  includes 
the  authority  to  determine  under  what'  cir- 
cumstances such  use  may  be  availed  of,  as 
the  greater  power  contains  the  lesser.  The 
finding  of  the  court  of  last  resort  of  the  state 
of  Massachusetts,  being  that  no  particular 
right  was  possessed  by  the  plaintiff  in  error 
to  the  use  of  the  common,  is  in  reason,  there- 
fore, conclusive  of  the  controversy  which  the 
record  presents,  entirely  aside  from  the  fact 
that  the  power  conferred  upon  the  chief  ex- 
ecutive ofScer  of  the  city  of  Boston  by  the 
ordinance  in  question  may  be  fairly  claimed 
to  be  a  mere  administrative  function,  vested 
in  the  mayor  in  order  to  effectuate  the  pur- 
pose for  which  the  common  was  maintained 
and  by  which  its  use  was  regulated.  Be 
Kollock,  165  U.  S.  526,  536,  537,  41  L.  ed. 
813.  816,  17  Sup.  Ct  Rep.  144;"  Davis  y. 
Massachusetts,  167  U.  S.  43,  42  L.  ed.  71, 
17  Sup.  Ct.  Rep.  731;  Com,  v.  Brooks,  109 
Mass.  355;  Cofn,  y.  AhrdhamSf  166  Mass.  67, 
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30  N.  E.  79;  WUson  v.  Eureka  City,  173  U. 
S.  32,  43  L.  ed.  603,  19  Sup.  Ct  Rep.  317. 

It  was  within  the  power  of  the  common 
council  to  nasR  the  ordinance. 

It  toa»  the  duty  of  the  recorder  to  proceed 
with  the  trial  of  the  cause.  People  ex  rel. 
Rohison  y.  Swift,  59  Mich.  529,  26  N.  W. 


694;  Sadler  v.  Sheahan,  92  Mich.  630,  62  IL 
W.  1030. 
It  is  80  directed. 

Oraat,  J.,  did  not  lit    The  other  Jw> 
tices  concurred. 
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A  bojr  t^irelve  years  old  earimot  reeover 
for  tnJitrleB  caused  by  eollislon  ^vitli 
a  slofrly  movins  team  in  a  public  street, 
where,  without  care  or  precaution  to  avoid 
collision  with  yehlcles,  be  Is  using  the  street 
as  a  playground,  and  comes  in  contact  with 
the  team  in  attempting  to  catch  another  boy 
who  is  dodging  him,  although  the  driyer  of 
the  team  is  negligent  In  having  his  attention 
diverted  from  his  horses  to  the  vehicle  be- 
hind him. 

(October  18,  1901.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Hampden 
County  made  during  the  trial  of  an  action 
brought  to,  recover  damages  for  personal  in- 

I'uries  alleged  to  have  resulted  from  the  n^- 
igence  of  the  driver  of  defendant's  team, 
which  resulted  in  a  verdict  in  defendant's 
favor.    Overruled, 

The  facts  are  stated  in  the  opinion. 

Messrs,  M.  J.  Griffin,  and  T.  B.  0*Doa- 
nellf  for  plaintiff: 

The  street  not  being  much  traveled  is  an 
important  consideration  in  determining  the 
care  of  the  plaintiff. 

Wisiccll  V,  Doyle,  160  Mass.  42,  35  N.  £. 
107  ^  Hayes  v.  Norcross,  102  Mass.  546,  39 
N.  E,  282;  Morey  y.  Gloucester  Street  R. 
Co.  171  Mass.  164,  50  N.  E.  630;  Undhejem 
v.  Hastings,  38  Minn.  485,  38  N.  W.  488. 

The  care  required  of  the  plaintiff  was  the 
care  reasonably  to  be  expected  from  a  boy 
of  his  age. 

Lynch  v.  Stnith,  104  Mass.  57,  6  Am.  Hep. 
188*;  Collins  v.  South  Boston  R.  Co,  142 
Mass.  301,  56  Am.  Rep.  675.  7  N.  E.  856; 
Casey  v.  Smith,  152  Mass.  294,  9  L.  R.  A. 
259,  25  N.  E.  734 ;  O'Shaughnessy  v.  Suffolk 


Brewing  Co.  145  Mass.  569,  14  N.  E.  779; 
Ha/yes  v.  Norcross,  162  Mass.  546,  39  N.  E. 
282;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Rep.  645 ;  Mattey  v.  Whittier  Mach.  Co.  140 
Mass.  337,  4  N.  E.  675;  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  405-407. 

It  is  not  negligence,  as  matter  of  law,  not 
to  look  before  crossing  the  street. 

Boxoser  v.  Wellington,  126  Mass.  391; 
Murphy  v.  Ar^nstrong  Transfer  Co.  167 
Mass.  199,  45  N.  E.  93;  Purtell  v.  Jordan, 
156  Mass.  573,  31  N.  E.  652;  CShaughnessy 
▼.  Suffolk  Brewing  Co.  145  Mass.. 569,  14  N. 
E.  779;  Orr  v.  Carahold,  85  Ga.  373,  11  S.  E. 
778;  Undhejem  v.  Hastings,  38  Minn.  485, 
38  N.  W.  488. 

The  question  of  the  care  of  a  child  skip- 

Sing  across  the  street  ahead  of  a  carelessly^ 
riven  vehicle  is  for  the  jury. 

Brotcn  v.  Sherer,' 165  Mass.  83,  29  N.  E. 
60;  Shapleigh  v.  Wyma/n,  134  Mass.  118; 
Collins  v.  South  Boston  R.  Co.  142  Mass. 
312,  56  Am.  Rep.  675,  7  N.  E.  856;  7  Anu 
k  Eng.  Enc.  Law,  2d  ed.  pp.  408,  409. 

The  plaintiff  was  of  sumdent  age  to  be 
on  the  street. 

Collins  V.  South  Boston  R.  Co.  142  Masa. 
312,  56  Am.  Rep.  675,  7  N.  E.  856;  Mulligan 
V.  Curtis,  100  Mass.  614,  97  Am.  Dec.  121. 

Little  children  have  a  right  to  go  into  the 
streets  of  a  city  for  air  and  exercise. 

Murl^  V.  Roche,  130  Mass.  330;  Birkett  t. 
Knickerhocker  Ice  Co.  110  N.  Y.  504,  18  N. 
E.  108;  McQarry  v.  Loomis,  63  K.  Y.  104,  20 
Am.  Rep.  610;  Cosgrove  v.  Ogden,  49  N.  Y. 
255.  10  Am.  Rep.  361 ;  Beach,  Contrib.  Neg. 
S  281. 

In  the  highway  act  there  is  no  arbitrary 
discrimination  against  the  amusements  of 
children. 

Vamey  v.  Manchester,  58  N.  H.  430,  42 
Am.  Rep.  602;  Philadelphia  d  R.  R.  Co.  v. 
Long,  75  Pa.  266;  Huerzeler  v.  Central  Crosm 
Toxcn  R.  Co.  139  N.  Y.  490,  34  N.  E.  1101: 
Qlickson  v.  Shannon,  88  HI.  App.  240;  Wis- 
wcll  V.  Doyle,  160  Mass.  42,  35  N.  E.  107. 

That  defendant's  driver  was  looking  bade 


Note. — For  other  cases  in  this  series  as  to 
contributory  negligence  of  children,  see  notes 
to  Chicago  City  R.  Co.  v.  Robinson  fill.)  4  L. 
R.  A.  127 :  Winter  v.  Kansas  City  Cable  R.  Co. 
(Mo.)  6  L.  R.  A.  636;  Newman  v.  Phlllipsburgh 
Horse  Car  R.  Co.  (N.  J.  L.)  8  L.  R.  A.  842; 
and  Rodgers  v.  Lees  (Fa.)  12  L.  R.  A.  216 ;  also 
Ihe  cases  of  Cleveland  Rolling  Mill  Co.  v.  Cor- 
rlgan  (Ohio)  3  L.  R.  A.  885;  Illinois  C.  R.  Co. 
V.  Slater  (111.)  6  L.  R.  A.  418 ;  Chicago  City  R. 
Co.  V.  Wilcox  (111.)  8  L.  R.  A.  494 :  Gay  v.  Es- 
sex Electric  Street  R.  Co.  (Mass.)  21  L.  R.  A. 
448;  Fekln  v.  McMahon  (111.)  27  L.  R.  A.  206; 

55  L.  R.  A. 


Lake  Erie  &  W.  R.  Oo.  v.  Mackey  (Ohio)  29  L. 
R.  A.  757 ;  Qaeen  v.  Dayton  Coal  ft  I.  Co. 
(Tenn.)  30  L.  R.  A.  82;  Savannah,  F.  ft  W.  R. 
Co.  V.  Waller  ((?«.)  34  L.  R.  A.  459;  Gann  v. 
Ohio  River  R.  Co.  (W.  Va.)  86  L.  R.  A.  575: 
Thompson  v.  Salt  Lake  Rapid  Transit  Co. 
(Utah)  40  L.  R.  A.  172;  Biggs  v.  Consolidated 
Barb- Wire  Co.  (Kan.)  44  L..  R.  A.  655 ;  George 
V.  Los  Angeles  R.  Co.  (Cal.)  46  L.  R.  A.  829: 
Foote  V.  American  Product  0>.  (Pa.)  49  L.  R. 
A.  764;  Graney  v.  St  IjOuIb,  I.  M.  ft  S.  B.  Co. 
(Mo.)  50  L.  R.  A.  153:  and  Helmann  v.  Kin- 
nare  (111.)  62  L.  R.  A.  652. 
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mad  conversing  with  occupants  of  the  car^ 
riage  is  evidence  of  negligence. 

McCee  v.  ^yest  (Tex.  Civ.  App.)  67  8.  W. 
928;  Com.  v.  Metropolitcn  R.  Go.  107  Mass. 
238:  Collins  v.  South  Boston  R,  Co,  142 
Mass.  301,  56  Am.  Rep.  675,  7  N.  E.  856. 

Greater  care  must  be  taken  not  to  injure 
children  than  is  neceesaiy  in  case  of  adults. 

7  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  408; 
Cooley,  Torts,  2d  ed.  pp.  822,  823;  Held- 
maier  v.  Taman^  88  111.  App.  200,  Affirmed 
in  188  ni.  283,  68  N.  £.  960. 

Measrs,  Brooks  ft  Kamllton,  for  de- 
fendant : 

The  accident  was  the  result  of  plaintiff's 
own  carelessness. 

Murley  v.  Roche,  130  Mass.  330;  Messen- 
ger V.  Dtnnic,  137  Mass.  197,  60  Am.  Rep. 
295,  141  Mass.  335,  5  N.  E.  283;  Hayes  v. 
Noroross,  162  Mass.  546,  39  N.  E.  282;  Mul- 
ien  V.  Springfield  Street  R.  Co.  164  Mass. 
450.  41  N.  E.  664;  Morey  v.  Olauoester 
Street  R.  Co.  171  Mass.  164,  50  N.  E.  530; 
2Iathes  v.  Lotoelh  L.  d  H.  Street  R.  Co.  Yll 
Mass.  416,  59  N.  E.  77. 

The  plaintiff  is  precluded  from  recovery 
by  reason  of  his  being  improperly  in  the 
highway  at  the  time  of  receiving  his  alleged 
injury,  and  because  his  presence  there  at 
play  was  an  unlawful  act. 

Tuttle  T.  Laiorence,  119  Mass.  276;  Ly- 
ons T.  Desotelle,  124  Mass.  387;  Newcomh 
T.  Boston  Protective  Department,  146  Mass. 
596,  16  N.  E.  555 ;  Banks  v.  Highland  Street 
R.  Co.  136  Mass.  485;  Heland  v.  Lowell,  3 
Allen.  407,  81  Am.  Dec.  670;  Sheehan  v. 
Boston,  171  Mass.  296,  50  N.  E.  543. 

If  the  plaintiff  was  acting  in  violation  of 
Imw  at  the  time  of  the  accident,  and  his  vio- 
lation of  law  contributed  directly  and  prox- 
imately to  cause  him  an  injury,  he  is  pre- 
cluded from  recovery. 

yetccomh  V.  Boston  Protective  Depart- 
ment, 146  Mass.  696,  16  N.  E.  556. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant's  team  was  traveling 
slowly,  for  a  lawful  purpose,  and  in  a  man- 
ner which,  according  to  the  plain  weight  of 
the  evidence,  was  in  no  respect  negligent. 
But  as  one  witness  testified  that  the  servant, 
who  according  to  the  testimony  of  the  other 
witnesses  was  driving,  was  not  in  fact  driv- 
ing, and  was  in  fact  looking  into  the  deliv- 
ery basket,  which  was  in  the  rear  end  of  the 
wagon,  we  assume,  in  favor  of  the  plaintiff, 
tbat  there  was  some  evidence  of  negligence 
on  the  part  of  the  defendant's  servant.  The 
plaintiff  was  about  twelve  years  old,  and 
there  is  no  contention  that  he  was  not  equal 
in  capacity  and  experience  to  the  usual  hoy 
of  that  age.  With  several  other  boys  of  a 
similar  age,  he  was  using  the  street  as  a 
place  in  which  they  were  playin}^  a  game 
which  required  them  to  run  from  one  side- 
walk to  the  other,  and  in  which  the  plaintiff 
was  trying  to  catch  some  other  boy  as  the 
others  upon  the  plaintiff's  call  ran  from  side 
to  side  of  the  street.  The  game  had  been  in 
progress  for  fifteen  minutes  or  more,  and 
the  plaintiff  had  been  engaged  in  it  for  sev- 
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eral  minutes.  His  part  required  him  to 
stand  between  the  sidewalks,  give  the  call 
at  which  the  other  boys  were  to  run  across, 
and  to  attempt  to  catch  some  one  of  them  as 
they  did  so.  It  was  to  be  expected  that  the 
boys  would  run  fast  and  would  dodge,  and 
in  attempting  to  catch  a  boy  who  was  so  do- 
ing the  plaintiff  came  in  contact  with  the 
team  and  was  hurt.  The  occurrence  was 
about  dusk.  There  was  an  electric  light  in 
the  neifi^hborhood,  and  the  team,  if  going 
fastei'  than  a  walk,  was  going  slowly.  It  is 
plain  from  the  uncontradicted  testimony 
that  neither  the  plaintiff  nor  any  of  the 
other  boys  engaged  with  him  in  the  pla^ 
took  any  care  or  precaution  to  avoid  colli- 
sion with  vehicles  using  the  street  for  pur- 
poses of  travel.  They  were  all  using  the 
street  as  they  might  use  a  playground  set 
apart  for  such  sport.  While  the  plaintiff 
was  bound  to  exercise  only  such  care  as  or- 
dinary boys  of  his  age  and  intelligence  are 
accustomed  to  exercise  under  like  circum- 
stances, yet  the  standard  is  the  conduct  of 
boys  who  are  ordinarily  careful.  Hayes  v. 
Norcross,  162  Mass.  546,  548,  39  N.  E.  282. 
To  dodge  rapidly  into  collision  with  a  slowly 
approaching  team,  while  chasing  another 
boy  in  order  to  catch  him  while  he  crossed 
the  street,  without  taking  any  measures  to 
ascertain  the  approach  of  vehicles  or  to 
avoid  danger,  was  conduct  which  the  judg- 
ment of  common  men  would  universally  con- 
demn as  careless  in  a  boy  of  the  plaintiff's 
age.  In  this  view  of  the  case,  it  is  unneces- 
sary to  express  any  opinion  upon  the  ex- 
ception relating  to  the  ordinance  prohibiting 
the  playing  of  any  game  in  the  street. 
Exceptions  overruled* 


BOSTON   k  ALBANY   RAILROAD   COM- 
PANY 

V. 

City  of  WORCESTER. 


( 


.Mass. 


) 


I^sinv  a  part  of  a  railroad  location, 
o«t«l<le  of  tbe  space  occapled  by 
tracks,  for  the  abutments  and  approach  of 
a  bridge  constructed  to  carry  an  ezlstlnfc 
highway  over  the  road  to  abolish  a  grade 
crossing,  Is  not  the  Imposition  of  a  new  ease- 
ment on  the  railroad  right  of  way,  so  as  to 
bring  the  railroad  company   within   a  stat- 


NoTR. — For  cases  holding  that  an  elevated 
approach  to  a  bridge  Is  not  an  additional  servi- 
tude i*equlrlng  compensation  to  abutting  own- 
ers, see.  in  this  series,  Willis  y.  Winona  (Minn.) 
26  L.  R.  A.  142 ;  Home  Bldg.  &  Conveyance  Co. 
y.  Roanoke  (Va.)  27  L.  R.  A.  551;  and  Brand 
y.  Multnomah  County  (Or.)  50  L.  R.  A.  389. 

Contra,  Willamette  Iron  Works  y.  Oregon  R. 
&  Nay.  Co.  (Or.)  29  L.  R.  A.  88. 

For  a  case  holding  that  the  building  of  a 
street  railway  across  steam-railroad  tracks  does 
not  require  compensation  to  be  paid  to  the  rail- 
road, see  Southern  R.  Co.  v.  Atlanta  R.  &  Power 
Co.  (Ga.)  51  L.  R.  A.  125.  See  also,  as  to 
conflict  of  authorities  on  such  question,  note 
to  Chicago,  B.  &  Q.  R.  Co.  v.  West  Chicago 
Street  R.  Co.  (111.)  29  L.  R.  A.  485. 
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ate  providing  compenaatlon  for  property 
taken  for  ■uch  purposes ;  and  It  ie  immatertal 
that  for  convenience  the  point  of  crosslncr  is 
moved  a  ehort  distance  from  its  old  location. 

(Lothrop,  J„  di»9ewt9,) 

(November  26,  1901.) 

REPORT  by  the  Superior  CJourt  for  Wor- 
cester County  for  the  opiBion  of  the  Su- 
preme Judicial  Court  after  direction  of  ver- 
dict in  defendant's  favor,  of  a  proceeding  to 
recover  claims  for  damages  arising  out  of 
the  abolition  of  certain  grade  crossings. 
Reversed  in  pari. 

The  first  and  second  claims  were  for  par- 
cels of  land  lying  outside  of  the  railroad 
right  of  way,  which  were  taken  or  injured  by 
the  defendant's  proceedings;  and  the  third 
and  fourth  claims  were  for  parcels  lying 
within  the  right  of  way. 

Further  facts  appear  in  the  opinion. 

Messrs.  Samuel  Hoar  and  Woodward 
Hudson  for  petitioner. 

Messrs.  Arthur  P.  Rnss  and  Emeet  I. 
Morffaiftf  for  respondent: 

A  proceeding  under  chap.  428,  Xaws  1890, 
is  not  to  be  considered  as  a  "suit  for  the 
determination  of  private  vested  rights,  of 
which  the  parties  cannot  be  deprived  except 
by  a  taking  for  a  public  use  and  the  pay- 
ment of  reasonable  compensation.  It  is 
merely  a  quasi- judicial  proceeding  for  en- 
forcing the  laws  of  the  commonwealth  regu- 
lating a  subject  which  is  within  the  control 
of  the  legislature." 

Re  yoitluitnpton,  158  Mass.  290,  33  N.  E. 
508. 

This  being  the  character  of  the  proceeding, 
the  parties  to  it  are  not  chargeable,  by  way 
of  assessment,  nor  in  making  up  their  ac- 
counts, with  the  greater  value  ''over  the  old, 
of  the  new  work  and  new  material  and  new 
appliances,  which  replace  old  work  and  old 
matei'ia]  and  old  appliances,  and  which,  in 
addition  to  beinff  new,  may  perhaps  be  bet- 
ter of  their  kind,  or  for  the  fact  that  the 
construction  may  be  superior  in  other  re- 
spects to  what  it  was  before." 

N€u>ton,  Petitioner,  172  Mass.  5,  51  N.  E. 
183. 

It  follows  that  the  loss  which  may  come 
as  an  incident  to  the  general  scheme  of  pub- 
lic improvement  is  to  rest  finally  where  it 
falls,  among  the  parties  to  the  proceeding. 

It  is  clearly  not  the  intent  of  the  statute 
that  all  expenses,  cost,  and  damages  occa- 
sioned to  each  of  the  parties  shall  he  appor- 
tioned, but  only  that  specifically  pointed  out 
by  the  act.  All  other  loss  is  to  remain 
where  it  falls. 

Providence  d  W.  R.  Co,,  Petitioners,  172 
Mass.  117,  51  N.  E.  459. 

Iiorins,  J.,  delivered  the  opinion  of  the 
court: 

MiddUhoro  v.  Vevc  York,  N.  H.  d  H.  R. 
Co.  (Mass.)  61  N.  E.  107,  disposes  of  the 
petitioner's  claim  for  damages  to  two  par- 
cels of  land  outside  its  location,^-one  in  con- 
nection with  the  change  of  grade  of  Ludlow, 
and  the  other  in  connection  with  the  change 
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of   grade  of   Webster   street.    Indeed,  this 
case  does  not  go  so  far  as  Middlehoro  v.  "Sew 
York,  N.  H.  i  H.  R.  Co.    Here  there  is  no 
difilculty   as    to    parties.    The   petitioner, 
therefore,  is  entitled  to  judgment  for  the 
two  sums  of  $92.50  and  $509,  with  interest 
from  the  dates  of  the  respective  decrees  al- 
tering the  grades  of  the  two  streets  men- 
ticmed  above.    But  we  are  of  opinion  that* 
so  far  as  the  change  of  grade  of  Sutton  lane 
and  of  Heard  street  is  concerned,  the  rail- 
road is  not  entitled  to  recover.    Sutton  lane, 
before  the  alteration  in  grades,  crossed  the 
railroad  at  the  same  level. .  By  a  decree  of 
the  superior  court  confirming  a  decision  of 
a  special  commission  under  Stat.  1890,  chap. 
428,  an  alteration  was  made  in  the  grades 
of  the  railroad  and  highway.    X^e  altera- 
tion adopted  consisted  in  the  new  highway^s 
being  carried  over  the  railroad  by  an  over- 
head bridge  at  a  point  225  feet  east  from 
the  original  crossing.    In  carrying  this  de- 
cree into  effect,   892   square   feet  of   land 
within  the  railroad  location  on  its  northerly 
side,  and  885  feet  of  it  on  its  southerly  side, 
were  covered  by  the  abutments  for  the  new 
bridge,  and  by  the  approaches  to  it.     It  is 
agreed  that,  in  case  the  petitioner  is  en- 
titled to  recover  damages  for  the  taking  and 
occupation  of  these  parcels  of  land^  such 
damages  for  the  1,777  square  feet  so  taken 
and  occupied  amount  to  $281.60,  together 
with  interest  from  the  date  of  said  decree. 
It  is  also  stated  in  the  agreed  facts  that  be- 
fore the  alteration  of  said  crossing  the  rail- 
road location  at  the  point  in  qu^ion  was 
99  feet  wide;  that  after  said  alteration  the 
clear  space  between  the  abutments  of  said 
bridge  was  55  feet  wide.     Where  an  altera- 
tion in  grade  is  made  under  Stat.  1890,  chap. 
428,  so  as  to  avoid  a  highway  crossing  a  rail- 
road at  the  same  level,  and  the  way  is  car- 
ried over  the  railroad  by  an  overhead  bridge, 
a  portion  of  the  rsdlroad  location  being  in 
fact  used  for  the  abutments  of  the  new  ov- 
erhead bridge  and  the  approaches  to  it,  vra 
do  not  think  that  a  new  easement  has  been 
imposed  upon  the  land  covered  by  the  loca- 
tion of  the  railroad,  for  which  the  railroad 
company  can  recover  damages  under  S  5.    In 
such  a  case,  before  the  alteration  in  grade 
is  made,  the  land  within  the  limits  of  the 
location  of  the  railroad  and  of  the  layout 
of  the  highway  was  subject  to  two  conflict- 
ing   easements.     Before    the    alteration    in 
grade  the  railroad  did  not,  in  such  a  case, 
own  the  exclusive  right  to  use  the  whole  of 
its    location    for    railroad    purposes,    but 
throughout  the  entire  width  of  its  location, 
and  to  the  extent  of  the  width  of  the  high- 
way, its  location  was  subject  to  the  burden 
of  the  highway;  and  so,  before  the  altera- 
tion, the  public  did  not  own  the  exclusive 
right  to  the  way,  but  throughout  the  en- 
tire width  of  the  way,  to  the  Extent  of  the 
width  of  the  location,  the  way  was  subject 
to  the  burden  of  the  railroad.     After  the  al- 
teration in  grades  the  railroad  got  the  ex* 
elusive  use  of  its  location  within  the  abut- 
ments of  the  bridge,  and  the  public  got  the 
exclusive  use  both  of  the  new  overhead  bridge 
and  of  the  land  covered  by  the  abutments  of 
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it  and  by  the  approaches  to  it.  The  legis- 
lature might  have  provided  that  the  charac- 
ter of  the  action  of  the  commissioners  in 
separating  grades  in  such  a  case  should  be 
a  regulation  of  these  two  conflicting  ease- 
ments, giving  to  each  in  the  future  an  ex- 
clusive right  to  part  of  that  over  which  the 
two  had  had  conflicting  rights.  Or,  on  the 
other  hand,  the  legislature  might  have  pro- 
vided that  the  alteration  in  grade  should 
operate  as  a  termination  of  the  burden  of 
tlie  old  way,  and  the  imposition  of  a  new 
easement  by  laying  out  a  new  way,  and  that 
damages  should  be  recovered  for  the  impo- 
sition of  the  new  burden.  The  language 
used  ill  Stat.  1890,  chap.  428,  is  not  explicit 
as  to  which  the  legislature  intended  to  do'; 
but,  on  the  whole,  we  are  of  opinion  that  an 
alteration  oi  grades  under  this  statute  is  to 
be  taken  to  be  a  regulation  of  two  conflict- 
ing easements,  so  far  as  the  land  covered  by 
the  location  of  the  railroad  and  the  layout 
of  the  highway  is  concerned,  and  not  the  im- 
position of  a  new  burden,  for  which  dam- 
ages can  be  recovered  under  §  5.  The  bur- 
den from  which  a  railroad  is  released  by  a 
separation  of  grades  is  not  an  inconsider- 
able one.  A  railroad,  in  running  its  trains 
over  a  grade  crossing,  must  in  all  cases  use 
due  care  not  to  come  into  collision  with 
travelers  using  the  highway  on  foot  or  in 
carriages,  at  the  risk,  if  due  care  is  not  used, 
of  paying  for  all  damages  caused  by  a  col- 
lision for  which  they  alone  are  in  fault.  In 
addition  to  that,  when  the  use  of  the  way 
made  by  the  public  is  considerable,  the  rail- 
road must  be  at  the  expense  of  maintaining 
a  flagman  or  a  gate  tender  at  the  crossing 
whenever  a  train  passes  over  it.  If,  on  an 
alteration  of  grades  under  Stat.  1890,  chap. 
428,  the  action  of  the  commissioners  is  an 
abolition  of  the  old  way  and  the  imposition 
of  a  new  burden,  the  question  whether  the 
railroad  would  be  relieved  of  this  burden 
without  having  to  pay  for  it  or  to  account 
for  the  benefit  of  that  release  is  not  clear. 
A  similar  question  was  left  undecided  in 
Bullard  v.  Sew  York,  tf.  H.  &  E.  R.  Co,  178 
Mass.  570,  60  N.  E.  380,  381. 

In  the  case  at  bar  the  new  overhead  way 
was  not  laid  out  at  the  point  at  which  the 
way  formerly  crossed  the  railroad  at  grade, 
but  at  a  point  225  feet  east  of  the  former 
grade  crossing;  but  if  the  transaction  is  a 
regulation  of  conflicting  rights,  when  noth- 
ing more  is  done  than  to  raise  the  grade  of 
the  old  way,  we  do  not  think  the  character 
of  it  is  changed,  when  the  natural  lay  of 
the  land  is  such  that  it  is  better  for  all  who 
have  to  pay  the  expenses  of  the  alteration 
In  grade  that  the  way  should  be  deflected 
and  carried  over  the  railroad  at  another 
place  in  the  immediate  neighborhood.  In 
such  a  case  the  railroad  location  and  the 
way  should  be  looked  at  as  a  whole.  The 
location  as  a  whole  was,  before  the  altera- 
tion in  grade,  subject  to  the  two  conflicting 
easements  of  the  old  way  and  of  the  rail- 
road; and.  as  a  whole,  the  location  is  now 
subject  for  a  part  of  its  width  to  the  ex- 
clusive use  of  the  easement  of  the  abutments 
of  the  new  bridge  and  of  the  approaches  to 
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it,  and  has  got  the  exclusive  right  to  tha 
use  of  its  location  within  those  abutments 
for  railroad  purposes.  We  are  therefore  of 
opinion  that  the  railroad  is  not  entitled  to 
compensation  for  the  land  within  its  loca- 
tion occupied  by  the  abutments  of  the  new 
bridge  by  which  Sutton  lane  crosses  the 
railroad,  and  by  the  approaches  to  it.  The 
alteration  of  the  grade  of  Heard  street 
stands  on  the  same  footing. 

Judgment  for  the  petitioner  on  the  first 
claim  for  $92.50,  with  interest  from  April 
6,  1891.  and  on  the  second  claim  for  $509, 
with  interest  from  April  3,  1891.  Judg- 
ment for  the  defendants  on  the  third  and 
fourth  claims. 

Lathrop,  J.,  dissenting: 
I  am  unable  to  agree  with  so  much  of  the 
opinion  of  the  majority  of  the  court  as  re- 
lates to  the  parcels  of  land  of  the  petitioner 
near  Sutton  lane  JEind  Heard  street,  taken 
under  Stat.  1890,  chap.  428,  §  5.  All  these 
parcels  were  within  the  location  of  the  rail- 
road, but  were  ownei4  in  fee  simple  by  the 
petitioner.  They  were  taken  for  a  public 
use,  to  the  cost  of  which  the  petitioner  must 
contribute,  under  the  statute,  to  the  amount 
of  05  per  cent,  but  the  opinion  of  the  ma- 
jority of  the  court  throws  the  entire  burden 
of  the  loss  sustained  by  the  taking  of  these 
parcels  upon  the  petitioner.  If  the. opinion 
of  the  majority  rested  upon  the  ground  that 
the  land  taken  was  within  the  petitioner's 
location,  it  would  be  in  conflict  with  the  prin- 
ciples stated  in  Middleboro  v.  Ifeio  York,  N, 
//.  d  H.  R,  Co.  (Mass.)  61  N.  E.  107,  and 
also  with  the  decision  in  the  case  of  Newton, 
PvtiliontTy  172  Mass.  5,  51  N.  E.  183.  In 
that  case  the  expense  of  altering  the  old  sta- 
tion house  of  the  railroad  company,  and  low- 
ering it  to  meet  the  new  tracks,  and  pro- 
viding suitable  approaches,  was  allowed. 
The  station  house  was  partly  within  and 
partly  without  the  location  of  the  railroad. 
This  fact  appears  in  the  record  of  the  case, 
though  not  in  the  case  as  reported.  The 
opinion  of  the  majority  of  the  court  seems 
to  rest  on  the  theory  that  the  town  had  an 
easement  where  the  old  way  existed,  and  the 
railroad  company  had  an  easement  at  the 
same  place;  that  if  the  railroad  company 
was  obliged  to  allow  a  bridge  to  be  built 
there,  and  the  abutments,  were  placed  on  the 
land  of  the  railroad  company,  no  recoveiy 
could  be  had  for  land  so  taken,  because  in 
some  way  the  loss  the  railroad  company  had 
sustained  would  be  compensated  by  the 
gain  it  acquired  in  not  having  the  land  sub- 
ject to  the  easement  of  the  town;  and  that 
this  principle  applies  where  the  bridge  is 
built  some  distance  away.  One  difficulty 
about  this  reasoning  is  that  it  is  not  founded 
on  the  agreed  facts.  The  parties  have 
agreed  on  the  facts  relating  to  the  parcels 
of  land  taken,  and  among  them « is  the  fact 
that  the  railroad  company  owned  the  par- 
cels of  land  taken  in  fee.  They  have  not 
agreed  that  the  railroad  had  only  an  ease- 
ment at  the  crossing,  or  that  the  town  had 

I  only  an  easement.  Nor  does  it  appear 
which  was  laid  out  first, — the  railroad  or 
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the  way, — a  lict  often  of  great  importance 
under  our  statutes.  See  I^ichols  v.  Boston 
ih  &I,  R.  Co,  174  Mass.  379,  380,  54  N.  E. 
881.  If  the  railroad  had  only  an  easement 
at  the  crossing,  1  cannot  see  that  the  law 
applicable  to  such  a  condition  of  things,  if 
correctly  stated  by  the  court,  can  apply  to 
a  parcel  of  land  which  the  railroad  company 
owns  in  fee.  I  venture  also  to  say  that 
there  is  nobbing  in  the  statute  which  pro- 
vides for  the  setting  off  of  one  eusemont 
against  another.  The  case,  in  my  opijiion, 
comes  clearly  within  the  language  of  §  5  of 
the  statutes  of  1890  (chap.  428)  ;  and  I  can 
see  no  reason  why  the  railroad  company 
should  not  be  allowed  to  have  the  value  of 
its  land  which  has  been  taken  under  the  pro- 
visions of  the  act  included  in  the  adjust- 
ment of  damages. 


Henry  S.  HOWE,   Exr.,  etc.,  of  James  H. 
Carleton,  Deceased, 

V. 

Gurdon  S.  HOWE  et  al. 


( 


Mass. 


) 


1.  Provlalon*  In  an  Inherltnnce-iax 
la^v,  that  all  taxes  shall  be  due  aud  pay- 
able at  the  expiration  of  two  years  from  the 
qualification  of  the  executor,  and  that  the 
treasurer  shall  bring  suit  within  six  months 
after  the  taxes  are  due  and  payable,  do  not 
prevent  the  maintenance  of  a  suit  after  the 
expiration  of  two  years  and  six  months  from 
such  qualification,  where  the  executor  is  made 
liable  for  the  taxes  until  paid,  during  which 
time  they  are  a  lien  on  the  property. 

SB.  Tlie  InHeriion  |n  a  statute,  the  obTl- 
oxk%  Intent  of  'vvhlch  Is  to  tax  every 
Interest,  present  or  future,  passing  by 
will  to  persons  not  exempt,  of  provisions  that 
the  tax  sliail  be  due  and  payable  within  two 
years  after  the  executor's  quaHficatlon,  and 
that  suit  shall  be  brought  in  six  months  after 
it  Is  due,  will  not  prevent  the  taxation  of  fu- 
ture contingent  Interests  which  do  not  vest 
within  such  time,  where  the  statute  also  pro- 
vides that  the  probate  court  may  extend  the 
time  when  the  tax  is  payable,  whenever  the 
circum.stances  of  the  case  may  require. 

8.  An  Interest  In  property  pannes  by 
Trill  within  the  meaning  of  an  Inheritance 
tax,  although  its  destination  is  by  the  will 
made  subject  to  the  appointment  of  third 
persons. 

4.  Tlie  valuation,  for  purposes  of  suc- 
cession tax,  of  the  contingent  re- 
mainder of  property  devised  to  an  exempt 
person  for  life.  Is  to  be  made  as  of  the  date 
of  the  testator's  death,  according  to  the  rule 
laid  down  in  the  statute,  by  actuaries'  com- 
bined experience  tables  and  4  per  cent  com- 
pound interest,  and  not  according  to  the  time 
of  actual  termination  of  the  life  estate,  al- 
though such  termination  occurs  before  the 
vaiuntlon   Is  made. 

5.  A  statute  cxemptlnflr  lenrncles  of  less 
than  a  speclfle«l  amount  from  the  pay- 
ment of  succession  tax  will  not  apply  to  lega- 


Noif:. — As  to  taxation  of  future  contingent 
Interests  under  collateral-Inheritance  tax  laws, 
see  also,  in  this  series.  Re  llomalne  (N.  Y.)  12 
L.  R.  A.  401,  and  note;  and  Re  Stewart  (N.  Y.) 
14  L.  R.  A.  836. 
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cies  to  which  persons  became  entitled  before 
it  took  effect. 
O.  In  ascertulnlnir  the  value  of  the  re- 
mainders for  succession  tax.  In  a  resid* 
uary  estate  from  which  testator  has  directed 
the  payment  each  year  of  sutticlent  to  make 
the  income  of  the  life  tenant  a  certain 
amount,  including  her  private  Income,  if  the 
pri>ate  income  is  substantially  the  same  from 
year  to  year,  the  life  interest  in  the  residue 
may  be  regarded  as  an  annuity  for  the  dif- 
ference between  it  and  the  specified  sum, 
which  may  be  valued  as  of  the  time  of  testa- 
tor's death,  in  the  manner  provided  by  the 
statute,  according  to  actuaries'  experience 
tables  and  4  per  cent  compound  Interest. 

(October   17,   1901.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Essex  County,  lor  the  consid- 
eration of  the  full  bench,  of  questions  aris- 
ing on  cross-appeals  by  petitioner  and  the 
State  from  rulings  of  the  Probate  Court  with 
reference  to  the  succession  tax  to  be  paid  on 
interests  under  the  will  of  James  H.  Carle- 
ton,  deceased;  the  petitioner  appealing  from 
a  ruling  holding  that  tlie  tax  was  still  en- 
forceable; and  the  state  appealing  from  nil- 
ing3  as  to  the  method  of  computing  the  tax. 
Affimied. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  Jj.  Thorndike,  for  petitioner: 

The  act  requires  that  the  treasurer  shall 
bring  the  suit  for  recovery  of  the  taxes  with- 
in six  months  after  they  are  due,  and  as  that 
period  was  allowed  to  elapse  without  any 
proceeding  for  the  purpose  the  liability  for 
the  taxes  has  ceased  to  exist. 

Esbcx  V.  Brooks,  IW  Mass.  8*2,  41  N.  B. 
119. 

The  law  gives  no  remedy  for  the  collec- 
tion of  taxes  other  than  those  provided  by 
statute. 

Cmpo  v.  Stetson,  8  Met.  393;  Andover  d 
M.  Tump.  Corp.  v.  Gould,  6  Mass.  44,  4  Am. 
Dec.  80:  Xoi/cs  v.  Havvrhill,  11  Cush.  338. 

The  remedy  given  by  the  act  cannot  be 
employed,  for  the  time  limited  in  the  act  for 
the  purpose  has  passed.  A  suit  cannot 
now  be  brought,  and  the  lien  cannot  be  en- 
forced without  a  suit. 

The  objection  that  suit  has  not  been 
broufrht  within  a  time  limited  by  statute 
may  be  said  to  be  waived  where  there  is  a 
ripiit  of  suit  independently  of  the  statute, 
if  the  objection  is  not  pleaded,  or  w^here  only 
a  limited  right  of  suit  is  given  by  the  stat- 
ute, if  tlie  facts  do  not  appear  in  the  record 
{t^nu'ifcr  V.  Bo.ston,  144  Mass.  470,  11  N.  E. 
711) .  Hut  in  the  latter  case,  if  the  facts  do 
appear  in  the  record,  advantage  may  be  tak- 
en of  them  at  any  time  before  judgment. 

Cnsty  V.  Loirrll,  117  Mass.  78. 

Here  the  objection  is  pleaded  and  the 
question  of  liability  expressly  raised  in  the 
petition.  If  the  tax  cannot  be  enforced 
ajjainst  the  executor  on  account  of  the  lapse 
of  time,  his  personal  liability  is  terminated, 
whether  the  tax  is  "extinguished"  or  not 
{Ball  V.  Wyeth,  8  Allen,  275)  ;  and  if  it  can- 
not be  enforced  against  the  estate,  the  lia- 
bility of  the  estate  is  also  terminated. 

The  life  interest  of  Mary  C.  Flint  was  not 
subject  to  legacy  tax,  as  she  was  testator's 
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Bister,  and,  if  the  effects  were  appointed  by 
her  and  Mrs.  Sanders  to  charitable  corpora- 
tions, the  future  interest  after  her  death 
would  not  be  subject  to  the  tax  {Balch  v. 
Shaw,  174  Mass.  144,  64  N.  E.  490)  ;  but  un- 
til the  appointment  was  actually  made,  no 
vested  interest  was  given  to  any  such  per- 
sons that  it  would  be  subject  to  the  tax. 
The  act  imposes  a  tax  only  upon  property 

{massing  to  persons  other  than  those  special- 
y  mentioned  in  the  enacting  clause  (§  1), 
and  in  order  to  support  a  tax  in  any  case,  it 
must  be  shown  that  the  property  does  pass 
to  persons  other  |;han  those  excepted  from 
the  provisions. 

Com.  V.  Hart,  11  Cush.  134. 

The  act  contains  no  exceptions  providing 
for  the  valuation,  at  a  future  time,  of  lim- 
ited interests  given  contingently  to  any  of 
the  excepted  persons,  or  for  payment  at  a 
future  time  of  a  tax  that  might  become  pay- 
able upon  the  vesting  of  a  contingent  gift. 

The  tax  is  in  all  cases  computed  upon  the 
value  at  the  death  of  the  testator. 

Hooper  v.  Bradford  (Mass.)  59  N.  E.  678; 
Hinot  V.  Winthrop,  162  Mass.  113,  26  L.  R. 
A.  259,  38  N.  E.  512. 

The  act  provides  for  the  settlement  of  all 
questions  of  legacy  and  succession  tax  with- 
in the  time  usually  allowed  for  settling  the 
estate. 

Sw  Callahan  v.  Woodhridge,  171  Mass. 
699.  51  N.  E.  176. 

The  value  of  every  interest  in  the  estate 
for  the  purpose  of  the  tax  is  its  value  at  the 
time  of  the  testator's  death. 

Hooper  v.  Bradford  (Mass.)  69  N.  E, 
678. 

The  value  of  his  sister's  life  interest  at 
that  time  was  a  vjtlue  computed  according 
to  her  expectation  of  life,  and  not  the  value 
of  what  it  afterwards  turned  out  that  she 
actually  got  in  the  way  of  income. 

The  act  of  1895,  chap.  307,  took  effect  on 
the  25th  of  April,  1895.  When  this  act  took 
effect  no  tax  had  accrued  under  the  act  of 
1891,  and  none  would  have  accrued  until  it 
became  payable.  No  tax  could  accrue,  after 
the  act  of  1895,  upon  legacies  not  exceeding 
$500. 

Clapp  V.  Mason,  94  U.  S.  589,  24  L.  ed. 
212:  Afaaon  v.  Sargent,  104  U.  S.  689,  26  L. 
ed.  804. 

Mr,  A.  W.  DeOoosh,  for  the  State: 

The  provision  of  §  18  is  simply  a  personal 
direction  to  the  treasurer,  and  the  failure  on 
the  part  of  any  person  holdinjr  the  odiee  to 
comply  with  the  legislative  direction  does 
not  absolve  any  executor,  administrator,  or 
trustee  from  liability  for  the  tax,  or  afff^ot 
in  any  way  the  right  of  the  commonwealth 
to  recover  it  at  any  time. 

If  the  legislature  had  intended  the  provi- 
sion as  a  sta^te  of  limitations,  it  would  not 
have  enacted  in  §  1  that  "all  administrators, 
executors,  and  trustees,  and  any  such  gran- 
tee under  a  conveyance  made  during  the 
grantor's  life,  shall  be  liable  for  all  such 
taxes,  with  lawful  interest  as  hereinafter 
provided,  until  the  same  have  been  paid  as 
hereinafter  directed;"  and  in  §  4,  that  "the 
taxes  and  interest  that  may  accrue  on  the 
same  shall  be  and  remain  a  lien  on  the  prop- 

55  L.  R.  A. 


erty,  subject  to  the  taxes,  until  the  same  are 
paid  to  the  commonwealth."  Section  18  is 
merely  a  direction  to  the  treasurer  in  rela- 
tion to  his  public  duty,  and  failure  on  his 
part  to  comply  with  it  does  not  estop  the 
commonwealth  from  recovering  in  this  pro- 
ceeding. 

Torrey  v.  MiUbury,  21  Pick.  64;  State  ex 
rel,  Hugg  v.  Camden,  39  N.  J.  L.  620;  Hol- 
land V.  Osgood,  8  Vt.  276 ;  Endlich,  Interpre- 
tation of  Statutes,  §§  436,  437. 

The  obvious  intent  of  the  legislature  was 
to  tax  every  interest,  present  or  future,  that 
passes  by  will  to  persons  or  institutions 
other  than  those  expressly  exempted  by  the 
Ist  section  of  the  act. 

Oreves  v.  Shaw,  173  Mass.  205,  53  N.  E. 
372. 

The  property — the  household  furniture — 
passed  by  the  will  of  the  testator. 

Emmons  v.  Shato,  171  Mass.  410,  50  N.  E. 
1033. 

The  time  when  a  tax,  if  any,  upon  a  con- 
tingent interest  shall  be  due  and  payable, 
may  be  extended  until  the  happening  of  the 
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he  Steu-ari,  131  N.  Y.  274,  14  L.  R.  A.  836, 
30  N.  E.  184. 

The  probate  court  eri'cd  in  holding  that 
the  value  of  Marv  C.  Flint's  life  interest  in 
the  property  should  be  determined  aoeord- 
ing  to  the  actuaries*  combined  experience 
tables,  as  if  it  had  been  appraised  within 
three  months  after  the  testator's  death, 
while  she  was  living.  There  was  no  provi- 
sion of  tlie  statute  under  which  it  could  have 
been  appraised  within  three  months  after 
the  death  of  the  testator,  because  it  was  not 
dctormined,  until  she  and  Susie  .B.  Sanders 
exercised  their  power  of  appointment,  more 
than  two  years  after  the  testator's  death, 
whether  anv  interest  in  the  remainder  would 
ever  pass  to  a  taxable  person.  Section  2  of 
the  statute  does  not  apply  to  this  case,  there- 
fore. 

Jhid. 

The  life  tenant  died  December  6,  1895. 

It  was  impossible  to  tell,  until  the  power 
of  appointment  was  exercised,  whether  any 
portion  of  the  remainder  would  go  to  taxable 
pprsons.  As  the  interests  in  remainder 
have  never  been  appraised,  and  as  the  "ac- 
tual value"  of  each  interest  can  now  be  de- 
tennineH  bpeause  the  actual  value  of  the  life 
estate  can  now  be  determined,  thorefore  the 
life  estate  should  not  be  appraised  aceord- 
in.rr  to  the  actuaries'  combined  experience 
tables. 

Re  Wcsturn,  1.52  N.  Y.  93,  46  N.  E,  315; 
Re  eager.  111  N.  Y.  343,  18  N.  E.  866;  Re 
Curtis.  142  N.  Y.  219.  36  N.  E.  887:  Re 
Roosrvrit,  143  N.  Y.  120.  25  L.  R.  A.  60.5.  38 
N.  E.  281;  Re  Hoffman,  143  N.  Y.  334,  38  N. 
E.  311. 

The  estate  that  Marv  C.  Flint  actuallv  en- 
joyed  should  be  deducted  from  the  value  of 
the  property  at  the  death  of  the  testator,  and 
the  tax  should  be  computed  upon  the  inter- 
ests in  remainder  that  actually  passed  to  the 
heirs  of  Susie  B.  Sanders,  Henry  S.  Howe, 
and  Gurdon  S.  Howe. 

Re  Davis,  149  N.  Y.  539,  44  N.  E.  186; 
Re  Sloane,  154  N.  Y.  109,  47  N.  E.  978. 
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It  was  impossible  to  determine  the  value 
of  Mary  C.  Flint's  interest  in  the  residuary 
estate  until  her  death.  That  having  oc- 
curred before  the  bringing  of  this  petition, 
her  interest  should  have  oeen  appraised  in 
accordance  with  the  facts. 

Re  eager.  111  N.  Y.  349,  18  N.  E.  866; 
Minot  V.  Winthrop,  162  Mass.  113,  26  L.  R. 
A.  259,  38  N.  E.  512. 

The  payment  of  any  tax  upon  the  remain- 
der in  the  $40,000  fund  was  properly  post- 
poned until  Gurdon  S.  Howe  attained  the 
age  of  forty- live  years,  or  died;  for  until 
that  time  it  was  not  possible  to  determine 
whether  the  remainder  would  go  to  taxable 
persons. 

Re  Curtis,  142  N.  Y.  219,  36  N.  E.  887; 
Re  Roosevelt,  143  N.  Y.  120,  25  L.  R.  A.  695, 
38  N.  E.  281;  Re  Davis,  149  N.  Y.  539,  44 
N.  E.  185. 

The  probate  court  did  not  err  in  holding 
the  legacies  of  $500  or  less  subject  to  taxa- 
tion. The  right  of  the  state  vested  upon 
the  death  of  the  testator.  The  statute  of 
1895,  chap.  307,  was  not  retroactive. 

Hooper  v.  Bradford  (Mass.)  69  N.  E. 
G78;  Re  Davis,  149  N.  Y.  539,  44  N.  E.  185; 
Re  moane,  154  N.  Y.  109,  47  N.  E.  978;  Re 
Stanford,  126  Cal.  112,  45  L.  R.  A.  788,  58 
Pac.  462;  Re  Van  Klceck,  121  N.  Y.  701,  25 
N.  E.  50. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  to  the  probate  court 
under  §  14.  Stnt.  1891,  chap.  425,  by  the  ex- 
ecutor of  the  will  of  James  H.  Carleton,  late 
of  ICa  verb  ill,  for  the  determination  of  cer- 
tain questions  arising  under  said  will  in  re- 
gard to  le^'acy  and  succession  taxes.  The 
petitioner  and  the  treasurer  of  the  common- 
wen  1th  both  appealed  from  the  decree  of  the 
probate  court.  The  appeals  were  consoli- 
dated by  order  of  the  single  justice,  and  at 
the  request  of  the  parties  were  reserved  by 
him  "for  the  consideration  of  the  full  court, 
upon  the  petition  and  answers  and  the  facts 
set  forth  in  the  decree,  such  order  and  de- 
cree to  be  made  as  to  the  full  court  shall 
seem  meet."  The  testator  died  in  March, 
1893.  The  will  was  duly  proved,  and  exec- 
utors were  appointed  and  gave  bonds  in  May 
of  the  same  year.  Subsequently  the  peti- 
tioner's coexecutor  resigned,  and  the  peti- 
tioner has  since  acted,  and  is  now  acting,  as 
the  sole  executor.  By  the  residuary  clause, 
the  rest  and  residue  was  given  in  trust  for 
certain  purposes,  and  trustees  were  duly  ap- 
pointed under  this  clause,  and  gave  bonds  in 
May.  1895.  This  petition  was  filed  in  July, 
1808,  and  prior  to  the  filing  of  it  no  suit  had 
been  brought  by  the  treasurer  of  the  com- 
monwealth for  the  recovery  of  any  legacy  or 
succession  tax.  The  testator's  estate  exceed- 
ed $10,000  in  value  after  the  payment  of  all 
debts,  and  by  his  will  a  large  part  of  it  went 
to  persons  not  within  the  classes  exempted 
by  the  provisions  of  Stat.  1891,  chap.  425, 
§1,  from  the  payment  of  a  collateral  inheri- 
tance tax. 

The  first  question  is  whether,  if  the  estate 
was  subject  to  any  tax,  the  right  to  collect* 
it  has  been  lost  by  the  failure  of  the  treas- 
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urer  to  bring  suit  therefor  within  two  yean 
and  six  months  after  the  executors  and  trus- 
tees ^ve  bonds.  The  probate  court  ruled 
that  it  had  not,  and  we  think  that  the  rul- 
ing was  right. 

The  petitioner  contends  that  the  effect  of 
so  mucn  of  §  4  as  provides  that  all  taxes 
shall  be  due  and  payable  at  the  expiration 
of  two  years,  and  of  so  much  of  (  18  as  pro- 
vides tnat  the  treasurer  shall  bring  suit 
within  six  months  after  the  taxes  are  due 
and  payable,  is  to  establish  two  years  and 
six  months  from  the  giving  of  bonds  by  the 
executors,  administrators,  and  trustees  as  a 
limit  to  the  right  of  recovery.  But  we  think 
that  the  provision  in  regard  to  the  treasurer 
is  directory  merely,  and  that,  if  it  had  been 
intended  to  limit  the  right  of  recovery  to 
two  years  and  six  months  after  the  giving  of 
bonds  by  executors,  administrators,  or  trus- 
tees, language  clearly  expressing  that  pur- 
pose would  nave  been  used,  it  seems  to  us, 
as  in  the  cases  of  the  statute  limiting  actions 
against  executors  and  administrators  and  of 
the  general  statute  of  limitations.  Pub. 
Stat.  chap.  136,  §  9;  Id.  chap.  196,  §  1. 
The  statute  provides  (§  1,  chap.  425,  Stat 
1891)  that  administrators,  executors,  and 
trustees  shall  be  liable  for  the  taxes,  with  in- 
terest till  paid,  and  §  4  that  the  taxes  shall 
be  a  lien  on  the  property  subject  to  them 
till  they  are  paid.  There  are  also  provisions 
that  no  specific  legacy  subject  to  the  tax 
I  shall  be  delivered  by  the  executor  until  he 
has  collected  the  tax  (§  6) ;  that,  when  lega- 
cies chargeable  upon  real  estate  are  subject 
to  a  tax,  it  shall  be  a  charge  upon  the  real 
estate  until  paid  ( §  6 ) ;  and  tnat  no  final 
settlement  of  the  account  of  an  executor, 
administrator,  or  trustee  shall  be  allowed 
till  all  taxes  have  been  paid  (S  16).  The 
plain  import  of  all  these  provisions  is  that 
nothing  except  payment  or  a  satisfaction  of 
the  tax  in  some  form  shall  operate  as  a 
discharge  of  it  or  prevent  its  collection. 
The  petitioner  objects  that,  according  to  this 
construction,  the  treasurer  can  bring  suit  at 
any  time,  and  that  the  lien  will  continu«» 
indefinitely.  But,  even  if  that  were  so,  the 
legislature,  having  imposed  the  tax,  well 
may  have  deemed  it  proper  that  nothing  ex- 
cept payment  should  discharge  it,  and  that 
the  remedies  provided  for  its  collection 
should  remain  open  imtil  it  was  paid.  Un- 
der Stat.  1823,  chap.  133,  where  no  limit  was 
fixed  to  the  lien  which  was  given,  it  was  held 
in  Iladen  v.  Foster,  13  Pick.  492,  that  the 
lien  continued  till  the  tax  was  paid.  The 
Question  whether  the  general  statute  of 
limitations  would  be  applicable  to  a  suit 
brought  by  the  treasurer  after  six  years 
from  the  time  when  it  was  due  and  payable 
is  not  before  us,  and  need  not  be  consid- 
ered. See  Rich  v.  Tuckerman,  121  Mass. 
222. 

The  petitioner  further  contends  that  no 
tax  can  be  levied  in  respect  of  the  appointees 
of  the  household  furniture  .and  effects,  nor 
in  respect  of  the  devolution  of  the  fund  of 
$40,000,  if  Gurdon  S.  Howe  should  die  be- 
fore reaching  the  age  of  forty-five.  The 
household  furniture  and  effects  were  be- 
qu^rthed  to  the  testator's  sister,  Mary  C. 
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Flint,  for  life,  with  directions  that  upon  her 
death  the  same  should  be  distributed  as  she 
and  one  Susie  B.  Sanders  should  appoint. 
The  life  estate  of  Mrs.  Flint  was  not  taxa- 
ble,  and  it  was  not  ascertained  till  more 
than  two  years  and  six  months  after  the  ex- 
ecutors and  trustees  had  given  bonds  who 
the  appointees  were  or  whether  they  were 
exempt.  We  infer,  though  it  is  nowhere 
distinctly  stated  in  the  record,  that  none  of 
them  come  within  the  exempted  classes.  The 
$40,000  was  given  to  the  petitioner  in  trust 
to  ^y  the  income  to  Gurdon  S.  Howe  till  he 
arrived  at  the  age  of  forty-five,  and  then  to 
pay  over  the  principal  to  him.  If  he  dies  be- 
fore reaching  that  age,  then  the  principal  is 
to  go  to  such  heirs  of  his  body  as  shall  be 
living  when  he  would  have  reached  the  age 
of  forty-five,  and,  in  default  of  such  heirs, 
then  to  his  widow  for  life,  with  remainder  to 
two  institutions  exempt  from  taxation.  It 
is  admitted  that  the  interest  of  Gurdon  S. 
Howe  until  he  attains  the  age  of  forty-five 
years  is  subject  to  the  tax. 

The  contention  of  the  petitioner  in  respect 
to  these  matters  is  that  it  was  not  ascer- 
tained, till  after  the  expiration  of  the  time 
when  taxes  provided  for  by  the  statute  are 
due  and  payable,  who  the  appointees  of  the 
furniture  and  effects  were,  and  that  until 
Gurdon  8.  Howe  arrives  at  the  age  of  forty- 
five  years,  or  dies,  it  is  uncertain  and  con- 
tingent in  whom  the  fimd  of  $40,000  will 
▼est,  and  therefore  in  neither  case  is  any  tax 
collectible.  There  is  no  provision  in  the 
statute  relating  specifically  to  interests  that 
vest  after  the  death  of  a*  testator,  and  be- 
fore the  expiration  of  two  years  or  two  years 
and  six  months  from  the  giving  of  bonds  by 
executors,  administrators,  and  trustees,  and 
the  contention  of  the  petitioner  is,  in  sub- 
stance and  effect,  that  only  those  interests 
which  vest  at  the  death  of  the  testator  are 
taxable,  and  that  future  and  contingent  in- 
terests are  not  taxable. 

The  treasurer  of  the  commonwealth  ob- 
jects that  the  life  interest  of  Mrs.  Flint 
should  be  determined  according  to  the  time 
that  she  actually  lived,  and  not  according  to 
"actuaries'  combined  experience  tables,  and 
4  per  cent  compound  interest,*'  as  provided 
in  the  concluding  sentence  of  §  13,  chap.  425, 
Stat.  1891.  The  probate  court  ruled  that 
the  future  interest  in  the  household  furni- 
ture and  effects  was  subject  to  a  tax,  and 
that  the  valuation  was  to  be  ascertained  by 
deducting  the  value  of  the  life  interest  of 
Mrs.  Flint,  reckoned  according  to  the  com- 
bined experience  tables,  with  compound  in- 
terest at  4  per  cent  as  if  the  same  had  been 
apf$raised  within  three  months  after  the  tes- 
tator's death,  while  she  was  living.  In  re- 
gard to  the  fimd  of  $40,000,  it  ruled  that 
anv  interest  to  which  the  two  institutions 
may  become  entitled  was  exempt,  but  that 
any  interests  to  which  Gurdon  S.  Howe  will 
become  entitled  if  he  attains  the '  age  of 
forty-five,  or  to  which  the  heirs  of  his  body 
or  his  widow  may  become  entitled  if  he  dies 
before  arriving  at  that  age,  are  subject  to 
the  tax,  and  that  such  tax  shall  be  paid  by 
the  executor  when  the  time  arrives,  and  that 
the  determination  of  the  value  of  such  fu- 
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ture  interest  be  postponed  until  the  happen- 
ing of  said  event.  We  think  that  these  rul- 
ings were  right.  The  obvious  intent  of  the 
legislature  was  to  tax  every  interest,  present 
or  future,  passing  by  will  to  persons  or  in- 
stitutions other  than  those  expressly  ex- 
empted, when  the  value  of  the  estate  after 
the  payment  of  debts  exceeded  $10,000.  By 
§  1,  "all  property  within  the  jurisdiction  of 
the  commonwealth  and  any  interest  therein, 
.  .  .  whether  tangible  or  intangible,"  is 
included;  and  by  §  17  the  word  "property" 
shall  include  "both  real  and  personal  estate, 
and  any  forms  of  interest  therein  whatso- 
ever, including  annuities."  In  the  present 
case  it  is  clear  that,  notwithstanding  the  ap- 
pointment by  Mrs.  Flint  and  Mrs.  Sanders, 
the  future  interest  in  the  furniture  and  ef- 
fects passed  by  the  will  of  James  H.  Carle- 
ton.  Emmons  v.  Shaw,  171  Mass.  410,  50 
N.  £.  1033.  The  statute,  no  doubt,  contem- 
plates that  the  taxes  shall  be  paid  at  the  ex- 
piration of  two  years  after  the  executors 
nave  given  bonds,  and  that,  generally  speak- 
ing, ail  questions  in  regard  to  them  will  be 
settled  within  the  time  usually  allowed  for 
settling  estates.  Callahan  v*  Woodbridge, 
171  Mass.  595,  599,  61  N.  E.  176;  Minot  v. 
Winthrop,  162  Mass.  113, 125,  26  L.  R.  A.  259, 
38  N.  £.  512.  But  provision  is  made  for 
other  cases  in  the  concluding  words  of  §  18, 
"that  the  probate  court  may  extend  the  time 
when  any  tax  shall  be  due  and  payable  when- 
ever the  circumstances  of  the  case  may  re- 
quire," and  as  such  cases  arise  the  other 
provisions  of  the  statute  apply  to  them. 
In  ascertaining,  for  instance,  when  the  time 
arrives,  the  valuation  of  a  future  interest, 
the  value  of  a  preceding  life  estate  will  be 
determined  according  to  the  rule  laid  down 
in  the  concluding  sentence  of  §  13,  and  not 
according  to  the  actual  len^h  of  life  in  the 
particular  case;  and  the  time  as  of  which, 
according  to  the  scheme  of  the  statute,  the 
valuation  of  the  property  liable  to  taxation 
is  to  be  made,  is  the  death  of  the  testator 
( Hooper  v.  Bradford  [Mass.]  59  N.  E.  678 ) . 
and  not,  as  it  might  have  been,  the  time  of 
the  actual  vesting  of  title  or  of  possession  in 
the  part}'  liable  to  the  tax,  and  whenever  the 
valuation  takes  place  it  is  to  be  ascertained 
as  of  that  date.  This  is  an  arbitrary  rule, 
but  it  is  the  rule  established,  we  think,  by 
the  statute.  The  "actual  value,"  spoken  of 
in  §  13,  has  reference  to  that  date,  and  both 
it  and  "the  actual  market  value"  are  to  be 
arrived  at,  where  a  life  estate  is  one  of  the 
factors,  by  determining  the  value  of  the  life 
estate  in  the  manner  provided  in  §  13.  Per- 
haps this  construction  may  result  in  an  ine- 
quality between  a  life  estate  where  the  re- 
mainder vests  at  the  death  of  the  testator 
and  one  where  it  is  to  vest  upon  the  happen- 
ing of  some  uncertain  event  in  the  future. 
But,  if  so,  the  result  is  due  to  the  manner 
in  which  the  statute  is  drawn,  and  does  not 
of  itself  furnish  a  sufiicient  reason  for  con- 
struing the  statute,  if  that  were  possible,  so 
as  to  exclude  future  contingent  interests. 
Minot  V.  Wintkrop,  p.  125,  162  Mass.,  p.  264, 
26  L.  R.  A.,  and  p.  515,  38  N.  E. 

There    were    several    pecuniary     legacies, 
each  of  $500  and  less,  to  persons  not  exempt 
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from  taxation.  The  petitioner  contends  that 
under  Stat.  1895,  chap.  307,  S  h  which  took 
effect  April  25,  1895,  these  are  exempt.  That 
statute  provides  that  "no  bequest  of  a  testa- 
tor whose  estate  is  subject  to  taxation  under 
the  provisions  of  chapter  425  of  the  acts  of 
the  year  1891  shall  be  subject  to  the  provi- 
sions of  said  chapter  unless  the  value  of 
such  bequest  exceeds  the  sum  of  $500."  The 
probate  court  ruled  that  the  legacies  were 
not  exempt,  and  we  are  of  opinion  that  the 
ruling  was  right.  The  general  rule  is  that 
statutes  are  to  be  construed  as  prospective 
in  their  operation,  unless  it  is  distinctly  ex- 
nrosspd  or  clearly  implied  that  they  are  to 
imve  a  retroactive  effect.  Oarfield  v.  BemiSf  \ 
2  Allen,  445.  We  see  nothing  to  take  this 
statute  out  of  the  general  rule,  and  think 
that  it  does  not  apply  to  legacies  to  which 
parties  became  entitled  before  it  took  effect. 

In  addition  to  a  life  estate  in  the  house- 
hold furniture  and  effects,  the  testator  gave 
his  sister  a  life  estate  in  his  dwelling  house, 
with  successive  life  estates  upon  her  death ' 
to  Susie  B.  Sanders  and  Gurdon  S.  Howe, 
and  upon  the  termination  of  the  life  estates, 
or  if  the  property  should  not  be  occupied  by 
the  life  tenants,  then  the  premises  were  to 
be  pold,  and  the  proceeds  distributed,  share 
arid  share  alike,  to  the  said  Susie  B.  San- 
dors,  Henrv  S.  Howe,  and  Gurdon  S.  Howe, 
respectively,  and  their  heirs,  one  third  to 
the  lieirs  of  each.  Mrs.  Flint  occupied  the 
premises  during  her  life,  but  Mrs.  Sanders 
and  Gnrdon  S.  Howe  elected  not  to  occupy 
them.  None  of  the  parties  were  or  are  ex- 
empt from  taxation  except  Mrs.  Flint.  The 
probate  court  ruled  that  the  executor  and  the  ' 
testator's  personal  estate  wore  lial)le  for  a 
tax  upon  the  value  of  the  interest  in  the 
houseliold  estate  disposed  of  by  the  testator 
after  his  sister's  death,  such  value  to  be  as- 
certained by  deducting  from  the  value  of  the 
houaehold  at  his  death  the  value  of  the  sis- 
ter's life  interest,  reckoned  according  to  the 
combine<l  experience  tables,  with  4  per  cent 
compound  interest,  and  as  if  the  same  had 
been  appraised  within  three  months  after 
the  testator's  death.  The  treasurer  of  the 
commonwealth  objects  that  the  value  of  the 
estate  actually  enjoyed  by  Mrs.  Flint  should 
be  deducted,  and  the  tax  assessed  upon  the 
interests  in  remainder  which  thus  actually 
passed  to  Susie  B.  Sanders.  Henry  S.  Howe, 
and  Gurdon  S.  Howe,  or  their  respective 
heirs,  and  he  bases  his  contention  upon  the 
impossibility  of  determining,  during  Mrs. 
Flint's  life,  the  value  of  the  interests  that 
would  pass  to  Mrs.  Sanders  and  Hen?y  S. 
Howe  and  Gurdon  S.  Howe  or  their  re- 
spective heirs.  But  the  life  estates  have  all 
been  determined,  and  the  time  has  arrived 
when  the  value  of  the  remainder  can  be  as- 
certained, and,  for  reasons  already  given,  we 
think  that  the  ruling  of  the  probate  court 
as  to  the  manner  in  which,  and  the  time  as 
of  which,  it  should  be  ascertained  was  cor- 
rect. 

The  testator  also  directed  his  executors 
and  trustees  to  pay  over  to  his  sister  quarter 
yearly  during  her  life,  out  of  the  rest  and 
residue  which  was  given  to  them  in  trust  for 
that  and  other  purposes,  such  sums  as,  with 
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the  rents  and  income  of  her  own  property, 
would  give  her  a  net  annual  income  of  $10,- 
000.  The  net  annual  income  from  her  own 
property  at  the  time  of  the  testator's  death 
was  $1,453.20,  living  $8,540.80  to  be  paid 
to  her  by  the  executors  and  trustees  to  make 
up  an  income  of  $10,000.  Upon  the  death 
01  the  sister,  the  executors  and  trustees  were 
directed  to  pay  certain  bequests  and  make 
certain  con\evance3  and  dispositions  to  and 
in  favor  of  certain  persons  and  institutions, 
some  of  whom  were  liable  to  a  collateral  in- 
heritance tax,  and  one  of  the  questions  pre 
sentcd  relates  to  the  value  of  tne  interest  of 
Mrs.  Flint  in  the  rest  and  residue.  The 
probate  court  in  effect  ruled  that  she  was  to 
be  rer^arded  as  entitled  to  an  annuity  of  $8.- 
.146.80  during  her  life,  and  that  the  value  of 
her  interest  was  to  be  computed  according  to 
the  actuaries'  combined  experience  tflbles. 
with  4  per  cent  compound  interest,  and  as  if 
the  same  had  been  appraised  and  determined 
within  two  months  after  the  testator's  death. 
The  treasurer  for  the  commonwealth  objects 
that  the  amount  that  was  to  be  paid  to  her 
\^-as  not  an  annuity  or  a  life  estate  that 
could  be  appraised  by  the  combined  experi- 
ence tables,  because  it  was  of  an  uncertain 
amount,  and  it  was  liable  to  fluctuate  from 
year  to  year.  If  the  amount  was  liable  to 
iluctuatc,  there  is  nothing  to  show  how  great 
or  how  small  the  fluctuation  was  likel}*  to 
be,  and,  for  aught  that  appears,  the  net  in- 
come from  her  own  property  had  remained 
and  would  remain  substantially  the  same 
from  year  to  year.  If  that  was  so,  we  do 
not  sec  ^hy  it  fairly  could  not  be  said  that 
the  annuity  was  $8,540.80  a  year  during  h  r 
life,  and  "why  her  interest  in  the  rest  and 
residue  should  not  be  valued  accordingly, 
which  was  what  the  probate  court  did.  Sec 
Woods  v.  Gilsony  178  Mass.  511,  60  N.  K. 
4.  fil  N.  E.  58;  Brimhlccom  v.  Hoien,  12 
Cush.  511;  Sicett  v.  Boston,  18  Pick.  123. 

There  is  another  view.  The  intention  of 
the  testator  manifestly  was  that  his  sister 
should  receive  a  net  income  of  $10,000  a 
year  during  her  life.  The  annuity  mny  be 
regarded,  therefore,  as  an  annuity  of  810,000 
a  year,  subject  to  reduction  by  the  amount 
of  the  net  income,  if  any,  received  by  Mrs. 
Flint  from  her  own  property;  so  that  in 
computing  the  value  of  her  interest  in  the 
rest  and  residue  the  annuity  properly  mi«aht 
be  reckoned  as  an  annuity  of  $10,000  a  year. 
See  Cummiiigs  v.  Cummings,  146  Mass."  501, 
16  N.  E.  401;  Pcareth  v.  Marriott  (18S2) 
L.  R.  22  Ch.  Div.  182.  But,  if  the  property 
is  subject  to  taxation  at  all,  the  petitioner 
does  not  object  to  the  valuation  of  Mrs. 
Flint's  interest  in  the  rest  and  residue  as  as- 
certained by  the  probate  court,  and  the 
treasurer  of  the  commonwealth  cannot  com- 
plain if  the  view  suggested  above  is  not 
adopted. 

We  have  considered  the  objections  taken 
by  the  petitioner  and  by  the  treasurer  of  the 
commonwealth  to  the  decree  of  the  probate 
court  so  far  as  they  have  been  insisted  upon 
at  the  argument  before  us,  and  the  result  is 
that  we  think  that  tJie  decree  of  th^  Probate 
Court  should  be  affirmed. 

So  ordered. 


1901. 
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A  iitipiilatioB  in  a  contract  for  the  sale 
of  a  proprietary  medicine  sold  under 
a  registered  trademark,  that  the  purchaser 
shall  not  sell  it  for  less  than  a  specified  price, 
does  not  follow  the  medicine  into  the  hands 
of  a  subsequent  vendee ;  and  he  cannot  be , 
prevented,  at  the  suit  of  the  manufacturer, 
from  selling  at  less  than  the  stipulated  price, 
although  he  knows  that  the  manufacturer  ; 
sells  only  subject  to  such  stipulation. 

(October  18,  1901.) 

EESERVATION   by   the   Superior   Court 
for  Worcester  County  of  questions  aris- 


ing upon  bill,  answer,  demurrer,  and  agreed 
facts  in  a  suit  to  enjoin  defendant  from 
selling  proprietary  medicine  manufactured 
by  plaintiff  at  less  than  the  price  fixed  by 
plaintitf  for  the  product.     Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webster  Tliayer  and  Holliji 
IV.  Cobb,  for  plaintiff: 

The  plaintiff  having  a  right  of  property 
in  this  composition,  and  the  public  no  right 
in  it,  he  was  privileged  to  sell  it  to  whom- 
soever he  saw  fit,  and  under  reasonable  re- 
strictions and  conditions  as  to  the  prices 
at  which  it  should  be  sold  at  retail. 

Garst  v.  Harris,  177  Mass.  72,  58  N.  E. 
174. 

He  had  a  perfect  right  to  regulate,  by  con- 
tract with  all  persons  dealing  with  him,  the 
prices  at  which  his  composition  should  be 
sold  at  retail. 


Note. — Right  of  purchaser  of  personal  property 
to  sell  or  use  it  free  from  restrictions  affect- 
ing it  in  the  hands  of  the  vendor. 

I.  In  general. 
II.  Copyrighted     articles,    electrotype    plates, 
etc. 
III.  Patented  articles. 

a.  In  general. 

b.  Purchase    from    assignee    of    limited 

territory. 

1.  For  use  outside  of  territory. 

2.  For  sale  outside  of  territory. 

c.  Purchase  in  foreign  country. 
IV.  Conclusion. 

This  note  is  not  Intended  to  Include  the 
rights  of  purchasers  from  chattel  mortgagors 
or  conditional  vendees. 

I.  In  general, 

A  restriction  on  the  right  of  the  owner  of 
personal  property  as  to  his  right  to  sell  or  use 
it  does  not  follow  it  into  the  hands  of  a  pur- 
chaser from  him,  whether  he  knew  of  the  re- 
striction or  not,  as  a  covenant  with  relation  to 
personal  property  binds  only  the  one  making 
il  and  his  personal  representatives,  and  does 
not  run  with  the  property  like  certain  covenants 
relating  to  land. 

Thus,  in  Spencer's  Case,  5  Coke,  16a,  the 
statement  is  made  that  if  a  man  leases  sheep  or 
other  stock  or  other  personal  goods,  and  the  les- 
see covenants  for  himself  and  his  assigns  to 
deliver  at  the  end  of  the  term  the  like  cattle  or 
goods  in  as  good  condition  as  the  things  which 
were  leased,  and  the  lessee  assigrns  them  over, 
such  covenant  does  not  bind  the  assignee,  as 
il  is  but  a  personal  contract,  and  wants  such 
privity  as  is  between  the  lessor  of  lands  and 
the  lessee  and  his  assigns  as  to  the  reversion, 
as  in  case  of  a  lease  of  personal  goods  there  is 
not  any  privity  or  reversion,  but  merely  a  thing 
In  action  in  the  personalty  which  cannot  bind 
anyone  but  the  covenantor  or  his  executors  or 
administrators  who  represent  him. 

And  in  Apoliinaris  Co.  v.  Scherer,  27  Fed.  18, 
the  owner  of  a  spring  of  mineral  water  in  Hun- 
gary entered  into  a  contract  with  another  per- 
son giving  him  the  sole  right  to  export  the  wa- 
ters from  such  spring  to  Great  Britain  and 
America,  and  sell  them  In  those  countries  under 
a  trademark  adopted  by  the  owner,  it  being 
agreed  thart  the  labels  used  by  the  owner  of  the 
spring  in  selling  the  water  in  his  own  country 
should  contain  a  caution  against  persons  in 
Great  Britain  or  America  purchasing  the  same, 
while  the  label  of  the  purchaser  of  the  right  to 
65  L.  K.  A« 


sell  in  those  countries  should  state  that  they 
were  "sole  exporters."  A  third  person  pur- 
chased In  Hungary,  from  the  owner  of  the 
spring,  bottles  containing  his  label,  and  im- 
ported and  sold  the  same  within  the  United 
States  for  a  less  price,  than  that  asked  by  the 
owner  of  the  right  to  sell  therein,  and  the  court 
neid  that  he  conid  not  be  restrained  from  so 
doing,  even  though  he  was  fully  aware  of  the 
agreement  ot  the  time  of  his  purchase.  The 
court  said  that  it  was  not  possible  by  any  6oo- 
tract  or  agreement  between  the  owner  and  an- 
other person  to  create  a  territorial  title  to  the 
products  of  the  spring,  as  no  such  title  was 
known  to  the  law  of  personal  property,  the  in- 
superable difficulty  to  the  injunction  being  that 
any  purchaser  of  the  water,  wherever  he  pur- 
I  chased  it.  acquired  a  valid  title  to  treat  It  as 
his  own  property. 

And  Garst  v.  Hall  &  Lyos  Co.  holds  that, 
aIthouj;h  a  manufacturer  of  a  proprietary  medi- 
cine sold  under  a  registered  trademark  always 
sold  the  snine  under  a  contract  containing  an 
agreement  by  the  purchaser  not  to  sell,  or  al- 
low anyone  In  his  employ  to  sell,  the  same  for 
less  than  a  specified  price,  such  restriction  does 
not  follow  the  medicine  into  the  hands  of  a  sub- 
sequent purchaser,  and  that  the  latter  has  an 
absolute  right  to  dispose  of  the  same  at  any 
price  he  chooses,  although  he  knew  of  such  re- 
striction at  the  time  of  his  purchase.  The 
court  says  that  It  knows  of  no  principle  which 
would  Justify  it  In  holding  that  the  personal 
contract  as  to  the  price  at  which  the  original 
purchaser  would  sell  the  medicine  was  attached 
to  the  property  and  followed  It  through  succes- 
sive sales  which  severally  passed  the  title. 

In  Garst  v.  Harris,  177  Mass.  72,  58  N.  B. 
174,  the  court  held  that  such  restriction  was 
valid,  and  was  binding  on  the  original  pur- 
chaser,  and  that  he  was  liable  in  damages  for 
the  breach  of  his  contract. 

But  in  De  Mattos  v.  Gibson,  4  De  G.  &  J. 
276,  the  owner  of  a  vessel  entered  into  a  char- 
ter party  bj'  which  he  agreed  to  carry  a  cer- 
tain cargo  thereon  to  a  specified  place  and  de- 
liver the  same.  He  thereafter  mortgaged  the 
vessel  with  power  to  sell  the  same  to  a  third 
person,  who  had  notice  of  the  conditions  of  the 
charter  party,  and,  in  an  action  by  the  one  with 
whom  the  charter  party  was  made,  to  enjoin 
the  mortgagee  from  using  the  vessel  for  another 
purpose,  the  court.  Knight  Bruce,  L.  J.,  said 
that  reason  and  Justice  seemed  to  prescribe 
that  at  least  as  a  general  rule  where  a  man  by 
gift  or  purchase  acquired  property  from  an- 
other with  knowledge  of  a  previous  contract, 
lawfully  and  for  valuable  consideration  made 
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Ihid,;  J0hn  D.  Park  A  8on9  Co.  ▼.  ^fl- 
iional  Wholesale  Druggists^  A$ao,  54  App. 
Div.  223,  66  N.  Y.  Supp.  615. 

On  account  of  this  right  of  property  in  the 
composition,  and  the  ownership  of  the  man- 
ufactured article,  the  plaintiff  should  have 
the  right  to  attach  reasonable  conditions  to 
the  articles  themselves,  which  should  be 
binding  upon  all  persons  having  knowledge 
of  the  conditions  under  which  they  are  sold. 

Dickcraon  v.  Matheson,  14  U.  8.  App.  569, 
6  C.  0.  A.  466,  57  Fed.  524-,  Dickerson  v. 
Tinling,  28  C.  C.  A.  139,  55  U.  S.  App.  217, 
84  Fed.  192. 

This  is  not  a  case  of  bona  fide  purchaser, 
but  one  where  the  purchase  is  made  with 
full  knowledge  of  the  condition  imposed,  and 
where  the  purchaser  purposely  intends  to  in- 
jure the  plaintiff's  invention. 

Plaintiff  has  no  remedy  at  law. 


Boston  d  M.  R.  Co.  ▼.  Sullivan,  177  Mass. 
230,  58  N.  E.  689. 

Mr,  Clutrles  T.  Tatman,  for  defend- 
ant: 

Mere  general  averments  of  fraud  or  the 
fraudulent  conduct  of  a  party,  without  the 
facts,  do  not  constitute  a  statement  upon 
which  the  court  can  pronounce  judgment. 
In  such  a  case  a  general  demurrer  is  proper, 
and  may  be  sustained. 

NichoU  V.  Rogers,  139  Mass.  146,  29  N.  E. 
377;  Nye  v.  Storer,  168  Mass.  53,  46  N.  E. 
402;  Beach,  Inj.  §§  413,  695;  9  Enc  PI.  ft 
Pr.  pp.  689,  690. 

This  is  not  an  attempt  to  avoid  a  con- 
tract induced  by  fraud,  but  is  an  attempt  to 
enforce  the  terms  of  a  contract  not  alleged 
to  have  been  made  by  the  defendant. 

1.  Fraud  vitiates  a  contract  in  toto,  if  at 
all. 


by  him  with  a  third  person,  to  use  and  employ 
the  property  for  a  particular  purpose  In  a  sped- 
fled  manner,  the  acquirer  should  not,  to  the 
material  damage  of  the  third  person,  in  oppo- 
sition to  the  contract  and  Inconsistently  with 
it,  use  and  employ  the  property  in  a  manner 
not  allowable  to  the  giver  or  seller,  although 
such  rule,  which  was  applicable  alike  to  mov- 
able and  Immovable  property  and  recognised 
and  adopted  by  the  English  law,  might,  like 
othtfr  general  rules,  be  liable  to  exceptions  aris- 
ing from  special  circumstances.  The  vice  chan- 
cellor, however,  on  a  subsequent  hearing,  held 
that,  although  the  use  of  the  vessel  in  a  differ- 
ent manner  from  that  contracted  for  would 
generally  be  enjoined,  yet,  as  the  vessel  in  this 
case  was  out  of  repair,  and  the  one  seeking  the 
Injunction  had  made  no  eflTort  to  place  it  in  re- 
pair after  the  owner  had  failed  to  do  so,  the 
mortgagee  being  under  no  liability  to  do  so, 
the  injunction  would  not  be  granted. 

II.  Copyrighted  articles,  electrotype  plateSj  etc. 

The  law  seems  well  established  that  one  who 
purchases  a  copyrighted  article  from  one  who  is 
the  absolute  owner  of  the  same  may  sell  or 
use  it  exactly  as  he  pleases  so  far  as  the  copy- 
right law  is  concerned,  notwithstanding  any  re- 
strictions attempted  to  be  imposed  upon  his 
vendor;  but  If  he  purchases  from  one  who  is 
a  mere  agent  for  the  sale  of  such  article  the 
restriction  Is  binding  upon  him. 

Thus,  where  agents  for  the  sale  of  a  copy- 
righted work  purchase  copies,  binding  them- 
selves to  sell  only  to  subscribers  at  a  desig- 
nated price,  and  not  to  the  trade,  a  purchaser 
of  a  number  of  such  books  from  such  an  agent 
without  knowledge  of  his  agreement  may  ad- 
vertise the  books  for  sale,  and  sell  them  at 
any  price  he  sees  fit.  Clemens  v.  Estes,  22  Fed. 
899. 

And  where  the  owner  of  a  copyright  transfers 
the  title  to  books  covered  by  the  copyright 
which  have  been  damaged  by  a  fire,  under  an 
agreement  by  the  purchaser  that  he  will  utilize 
such  books  as  paper  stock  only,  and  not  place 
the  books  on  the  market,  he  cannot,  by  virtue 
of  the  copyright  statutes,  restrain  the  sale  of 
such  books  by  the  purchaser  in  violation  of  the 
agreement,  as,  where  a  copy  of  a  copyrighted 
book  is  absolutely  sold,  the  ordinary  incidents 
of  ownership  in  personal  pr(^)erty,  including 
the  right  of  alienation,  attach  thereto,  and  the 
only  remedies  available  are  those  for  brpach 
of  the  contract.  Harrison  v.  Maynard,  M.  & 
Co.  10  C.  C.  A.  17,  26  U.  S.  App.  99,  61  Fed. 
689.  Nothing  Is  said  in  this  case  as  to  the 
rights  of  purchasers  from  the  original  pur- 
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chaser,  but  it  Is  evident  that  If  the  original  pur- 
chaser could  not  be  enjoined  from  breaking  the 
contract,  purchasers  from  him  would  not  be  af- 
fectfid  therebv 

And  in  Webster  ▼.  Ellsworth,  36  Fed.  327, 
plalntlfT  had  entered  Into  a  contract  with  de- 
fendant by  which  the  latter  was  granted  the 
exclusive  right  to  take  orders  and  sell  a  copy- 
righted book  within  specified  territory  at  a  spe- 
cified price,  and  third  persons  purchased  such 
hoijka  in  the  regular  course  of  trade  outside  of 
such  territory  of  persons  having  the  legal  right 
to  sell  them,  and  brought  them  in  good  faith 
within  the  defendant's  territory  for  the  pur- 
pose of  disposing  of  them  at  retail,  without 
knowing  of  defendant's  exclusive  right  to  sell 
them  there,  and  the  court  said  that,  having 
thus  lawfully  purchased  the  books  in  good  faith, 
they  had  the  right  to  sell  them  wherever  they 
chose,  and  could  not  be  restrained  In  the  en- 
joyment of  such  right,  as  they  were  not  bound 
by  any  private  agreement  between  the  owner  of 
the  copyright  and  his  licensee  of  which  they  had 
no  knowledge. 

But  in  Henry  Bill  Pub.  C6.  v.  Smythe,  27 
Fed.  914,  the  owner  of  a  copyright  on  a  cer- 
tain work  planned  to  have  the  same  sold  by  sub- 
scription only.  Defendant  procured  several 
copies  from  a  dealer,  who  had  obtained  them  by 
purchase  from  an  agent  to  whom  they  had  t>een 
sent  for  delivery  to  subscribers,  but  without 
the  knowledge  or  consent  of  the  owner  of  the 
copyright  and  against  his  instructions  to  the 
agent  and  in  violation  of  an  express  agreement 
and  his  bond  that  he  would  not  sell  or  deliver 
in  any  other  mode  than  that  directed  by  the 
owner  of  the  copyright,  such  agent  applying 
the  money  received  for  the  books  to  his  own  use. 
The  defendant  had  no  knowledge  of  the  agents 
fraudulent  conduct,  but  he  had  abstained  from 
making  any  Inquiries  into  the  circumstances  of 
the  dealer's  possession  and  right  to  sell,  know- 
ing that  the  owner  of  the  copyright  Intended  to 
sell  by  subscription  only.  The  court  held  that 
the  defendant  would  be  enjoined  from  selling 
the  copies  thus  purchased,  as  he  should  have  in- 
quired into  the  facts  which  could  have  been 
eeisWj  discovered  by  means  of  such  inquiry. 
The  court  said  in  this  case  that  the  owner  of 
the  copyright  had  the  right  to  limit  sales,  and 
to  have  sales  made  by  subscription  only;  and 
that.  If  the  plan  was  persistently  adhered  to, 
the  only  copies  of  the  book  which  could  come 
into  the  general  trade  with  the  authority  of  the 
owner  of  the  copyright  would  be  those  copies 
sold  by  subscribers  at  second  hand,  such  sales 
being  authorised  as  an  Incident  of  each  sub- 
scriber's property  In  his  particular  copy. 

The    court    also    said    in    the    above    cass^ 
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Barrie  v.  Earle,  143  Mass.  1,  58  Am.  Rep. 
126,  8  N.  E.  639. 

2.  Fraud  cannot  in  any  case  constitute  a 
new  contract. 

Woollam  V.  Heam,  7  Ves,  Jr.  211;  Abbott 
▼.  MackvnUy,  2  Miles  (Pa.)  229. 

The  ru]e  that  if  a  party  has  an  adequate 
remedy  at  law  he  will  not  be  permitted  to 
prosecute  bis  suit  in  equity  applies  to  cases 
where  fraud  is  alleged,  as  well  as  to  other 
matters  of  equitable  jurisdiction. 

8uter  y.  MaithetoSf  115  Mass.  256;  Frue 
T.  Loring,  120  Mass.  607. 

One  cannot  acquire  rights  under  a  con- 
tract to  which  he  is  not  a  party. 

Lawson,  Contr.  §  113. 

Even  where  one  makes  a  promise  to  an- 
other to  do  something  for  the  benefit  of  a 
third,  the  third  party  cannot  enforce  the 
oontracU 


Mellen  v.  Whipple,  1  Gray,  317;  Nash  v. 
Com.  174  Mass.  335,  54  N.  K  865. 

The  only  exceptions  to  the  rule  are  (1) 
where  the  defendant  has  received,  and  has  in 
his  hands,  a  sum  of  money  belonging  in 
good  conscience  to  the  third  party;  (2) 
where  the  promise  was  to  a  near  relative  of 
the  child  plaintiff;  (3)  where  a  lease  is  as- 
signed and  there  is  privity  of  estate. 

Beach,  Modern  Law  of  Contracts,  §  198; 
MeUen  v.  Whipple,  1  Gray,  317. 

A  person  has  a  right  to  contract  with 
whom  he  pleases. 

Wincheeter  v.  Howard,  97  Mass.  303,  93 
Am.  Dec.  93;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28,  25  Am.  Rep.  9;  Stoddard  v.  Ham^ 
129  Mass.  383,  37  Am.  Rep.  369. 

The  consideration  named  in  the  so-called 
''contract"  was  one  moving  from  the  plain- 
tiff to  his  vendee,  and  was  part  of  a  contract 


that  if  the  owner  of  a  copyright  sold  the  book 
directly  to  agents  under  an  agreement  by  the 
latter  that  they  would  sell  only  by  subscrip- 
tion a  sale  by  each  agents  In  violation  of  their 
acrreement,  even  though  the  purchasers  had  no- 
tice thereof,  would  be  no  infringement  of  the 
copyright,  as  the  agents,  being  owners,  had  the 
right  to  sell  them  so  far  as  the  copyright  went, 
and  their  contract  not  to  sell  was  not  within 
the  domain  of  the  copyright  statute,  whatever 
other  remedy  the  owner  of  the  copyright  might 
have  against  the  agent  or  his  voidee;  but 
that,  if  he  sold  the  copies  directly  to  subscrib- 
ers through  agents  having  no  ownership  of  the 
copies  sold,  such  agents  could  not  sell  the  books 
othern'ise  than  by  eobscrlptloii. 

Where  *  the  purchaser  of  a  copyright  in  a 
given  book  for  one  state  prints  copies  of  the 
book  for  one  who  has  purchased  a  copyright 
to  print  and  sell  such  book  In  another  state, 
one  who  purchases  unbound  copies  in  the  latter 
state  from  the  owner  of  the  copyright  there, 
and  brings  them  into  the  former  state,  where 
he  binds  and  resells  them,  is  guilty  of  a  viola- 
tion of  the  copyright  law,  as  the  printing  of 
the  copies  for  the  owner  of  the  copyright  in  the 
latter  state  and  on  his  copyright  is  the  same  as 
if  he  had  printed  them  for  himself.  Hudson 
V.  Patten,  1  Root,  133. 

In  Mayall  v.  Uigbey,  1  Hurlst.  ft  C.  148,  10 
Week.  Rep.  631,  31  L.  J.  Ezch.  N.  S.  829,  8  Jur. 
N.  S.  622,  a  photographer  had  lent  some  photo- 
graphic portraits  to  the  proprietor  of  a  news- 
paper to  be  engraved  and  published  In  such 
newspaper.  The  proprietor  of  such  paper  be- 
came Insolvent,  and  his  trustees  for  the  bene- 
fit of  creditors  sold  some  of  the  portraits,  and 
the  purchaser,  by  photographically  printing 
from  negatives,  obtained  reduced  copies  which 
he  published  and  sold,  and  the  court  granted 
an  injunction  against  using  the  portraits  by 
making  and  selling  such  reduced  copies. 

A  purchaser  of  plates  for  printing  any  par- 
ticular work  from  one  who  had  previously 
agreed  with  a  purchaser  of  similar  plates  not 
to  sell  any  plates  to  third  persons  without  his 
consent,  has  no  right  to  use  them  for  printing 
without  the  consent  of  the  first  purchaser, 
where  the  purchase  was  made  with  knowledge 
of  such  agreement. 

Thus,  in  Murphy  v.  Christian  Press  Asso. 
Pub.  Co.  38  App.  Dlv.  426,  56  N.  Y.  Supp.  597, 
the  owner  of  a  copyright  of  a  prayer  book  sold 
a  set  of  plates  for  printing  In  one  color  only, 
and  authorized  the  purchaser,  subject  to  certain 
restrictions,  to  publish  the  work  from  that  set 
of  plates,  covenanting  that  It  would  not  sell  a 
set  of  plates  for  such  book  to  any  other  pub- 
lisher without  the  consent  of  such  purchaser. 
55  L.  K.  A. 


Such  agreement  contained  a  further  provision 
that  the  retail  price  for  plainly  bound  copies 
should  be  a  specified  amount,  and  fixed  the  dis- 
counts to  be  allowed  to  the  trade.  Subse- 
quently a  receiver  of  the  copyright  owner  was 
appointed,  who  sold  the  remaining  sets  of  plates 
for  such  prayer  book,  and  the  purchaser  pro- 
ceeded to  publish  the  prayer  t)ook  and  sell  tbe 
same  at  less  than  the  price  agreed  upon.  .  Tbe 
court  held  that  the  agreement  made  by  the  copy- 
right owner  was  binding  on  the  purchaser  of 
tbe  last  plates,  who  had  full  notice  of  the 
agreement  made  with  the  purchaser  of  the  first 
plates. 

And  in  Standard  American  Pub.  Co.  v.  Meth- 
odist Book  Concern,  33  App.  Div.  409,  54  N.  Y. 
Supp.  55,  a  publishing  company  had  sold  the 
right  to  print  and  sell  a  certain  book  for  a 
specified  time  from  plates,  maps,  charts,  and  il- 
lustrations owned  by  such  company,  and  agreed 
that  during  such  time  it  would  not  make  any 
similar  arrangements  with  other  parties,  nor 
sell  the  work  itself  from  the  plates  during  the 
continuance  of  the  agreement,  except  in  a  speci- 
fied manner.  It  subsequently  sold  such  plates 
without  any  limitation  on  the  right  to  use  them, 
to  a  third  person  who  knew  of  the  prior  con- 
tract, and  the  court  held  that  such  third  person 
might  be  enjoined  from  selling  or  delivering 
copies  of  the  book  made  from  such  plates  in 
violation  of  the  terms  of  the  original  agree- 
ment. 

And  an  agreement  by  the  purchasers  of  elec- 
trotype plates  that  they  will  not  sell  them,  or 
multiply  them  for  the  purpose  of  selling  them, 
to  other  parties,  is  valid  and  enforceable ;  and 
an  unrestricted  sale  of  such  plates  by  them  may 
give  the  original  vendor  a  right  to  substantial 
damages  for  breach  of  the  agreement.  Meyer 
V.  Estes,  164  Mass.  457,  32  L.  R.  A.  283,  41  N. 
K.  683.  Nothing  is  said  in  this  case  as  to  the 
rights  of  the  purchaser  from  the  original  pur- 
chasers. 

III.  Patented  articles, 
a.  In  general. 

It  Is  not  Intended  to  include  herein  the  rights 
of  purchasers  of  the  patent  itself,  or  of  an  In- 
terest therein,  but  only  the  rights  of  the  pur- 
chasers of  the  patented  articles  or  their  prod- 
ucts, from  persons  who  are  not  mere  Infringers, 
but  who  have  a  right,  although  restricted,  to 
sell  the  same.  In  some  instances  cases  involv- 
ing the  rights  or  liabilities  of  the  vendor  are 
taken  where  they  indirectly  show  the  rights 
of  the  purchaser. 

Although    not    coming    directly    within    this 
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different  from  that  between  the  defendant's 
vendor  and  the  defendant. 

Beach,  Modern  Law  of  Contracts,  §  197. 

In  order  to  support  an  action,  the  promise 
must  have  been  made  upon  a  legal  consid- 
eration moving  from  the  promisee  to  the 
promisor. 

Exchange  Dank  v.  Rice,  107  Mass.  37,  0 
Am.  Rep.  1. 

To  constitute  such  consideration,  there 
must  be  either  a  benefit  to  the  maker  of  the 
promise,  or  a  loss,  trouble,  or  inconvenience 
to,  or  a  charge  or  obligation  resting  upon, 
the  party  to  whom  the  promise  is  made. 

Coituye  Street  M.  E.  Church  v.  Kendall, 
121  Mass.  529,  23  Am.  Rep.  286. 

The  plaintiff's  contract  was  with  another 
party,  and  it  appears  that  the  latter  was 
not  the  one  who  sold  to  the  defendant.  Fur- 
thermore, it  does  not  appear  that  the  suc- 


cessive owners  of  the  goods  ever  entered 
upon  a  new  contract. 

Beach,  Modern  Law  of  Contracts,  §§  787, 
788. 

Even  if  the  printed  contract  could  be  con- 
strued to  pass  along,  it  does  not  appear  to 
have  been  attached  to  the  lot  of  goods  which 
the  defendant  bought;  and  if  it  was  at- 
tached, it  does  not  appear  to  have  been  spe- 
cifically called  to  the  defendant's  attention, 
or  that  the  defendant  ever  assented  to  it. 
All  these  thin^  must  concur  if  a  purchaser 
is  to  be  considered  as  making  a  contract 
when  buying  goods. 

M alone  v.  Boston  &  W.  R.  Corp,  12  Gray, 
388,  74  Am.  Dec.  598;  Michigan  C.  R.  Co, 
V.  Mineral  Springs  Mfg.  Co.  16  Wall.  318, 
21  L.  ed.  297;  Oarsi  v.  Harris,  177  Mass,  72, 
58  N.  E.  174. 

The   conditions   attached   to  the   sale  of 


note,  tt  may  be  said  that  the  law  seems  now  to 
be  well  settled  that  where  a  patented  machine 
Is  sold  by  the  inventor  or  his  assigns  it  passes 
withoat  the  limits  of  the  monopoly,  and  the 
purchaser  may  continue  to  use  it  until  it  is 
worn  out,  notwithstanding  the  extension  of  the 
original  patent.  He  may  also  repair  it  or  re- 
place worn-out  parts,  provided  he  does  not  in- 
fringe some  other  patent  in  doing  so. 

The  cases  are  somewhat  conflicting  as  to  the 
rights  of  a  purchaser  from  one  upon  whom  re- 
strictions have  been  Imposed.  It  would  seem, 
however,  that  such  restrictions  do  not  affect  the 
purchaser  if  the  vendor  was  the  absolute  owner 
of  the  articles  sold,  even  If  the  purchaser  knew 
of  the  restrictions ;  or  at  least  the  patent  law 
affords  no  means  for  enforcing  them  against 
the  purchaser.  Where  the  vendor  has  a  mere 
license  to  use  the  patented  article  it  would 
seem  that  the  restrictions  imposed  on  him  will 
follow  it  into  the  hands  of  the  purchaser. 

Thus,  a  purchaser  of  patented  machines  from 
a  licensee  whose  license  provided  that  he  should 
have  no  interest  therein  which  could  be  as- 
signed, sold,  or  in  any  manner  transferred  with- 
out the  written  consent  of  the  owner  of  the 
patent,  with  notice  of  such  restriction.  Is  equi- 
tably bound  thereby,  and  may  be  restrained 
from  using  or  disposing  of  the  same  In  viola- 
tion of  such  restriction.  International  Pave- 
ment Co.  V.  Richardson,  75  Fed.  690. 

And  a  purchaser  of  such  machines  from  one 
licensed  to  use  them  on  payment  of  a  specified 
royalty,  who  proceeds  to  use  them  with  knowl- 
edge of  the  facts  and  after  notice  from  the 
owner  of  the  patent  that  if  he  does  so  he  will 
be  liable  to  make  compensation  for  such  use.  Is 
liable  to  such  patent  owner  on  an  implied  con- 
tract to  make  such  compensation.  Weaver  v. 
Norway  Tack  Co.  80  Fed.  700. 

And  whei*e  a  license  from  a  patentee  for  the 
use  of  a  patented  machine  expressly  stipulates 
that  the  licensee  shall  not  In  any  way  or  form 
-dispose  of,  sell,  or  grant  any  license  to  use,  the 
machine  beyond  the  expiration  of  the  term  of 
the  patent,  a  purchaser  of  one  of  such  machines 
from  the  licensee  obtains  no  right  to  use  the 
machine  after  the  original  term  of  the  patent 
has  expired  and  during  an  extended  term,  al- 
though he  had  no  notice  of  such  restrictions  on 
the  rights  of  the  licensee.  Mitchell  v.  Hawley, 
16  Wall.  644,  21  L.  ed.  322,  Affirming  Holmes, 
42,  1  OfT.  Gaz.  306,  4  Fish.  Pat.  Cas.  388.  The 
<x)urt  in  this  case  states  that,  even  if  the  rule 
was  otherwise,  and  the  patentee  was  required 
to  show  that  the  purchaser  knew  the  facts,  the 
latter  could  not  be  entitled  to  use  such  machine 
during  the  extended  term,  as  the  means  of 
knowledge  were  at  hand,  and  the  least  inquiry 
^5  L.  11.  A. 


by  him  would  have  shown  that  his  srantor 
could  not  give  any  title  to  use  the  machine  after 
the  expiration  of  the  original  term.  The 
ground  given  for  this  decision  is  that  the 
grantor  never  acquired  the  right  to  sell  the 
machine  and  give  the  purchasers  the  right  to 
use  the  same  in  the  ordinary  pursuits  of  life 
beyond  the  term  of  the  original  patent,  the 
statement  being  made  that  no  one  can  sell  per- 
sonal property  unless  he  is  the  owner  or  law- 
fully represen.3  the  owner. 

And  in  New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving  ft  P.  Co.  88  Hun,  593, 
31  N.  Y.  Supp.  1060,  the  owner  of  a  patent  for 
a  printing  press  agreed  with  the  purchaser  of 
the  right  to  use  such  presses  for  strip-ticket- 
printing  not  to  sell  to  other  persons  &Ay  presses 
on  which  such  tickets  could  be  printed,  but 
without  depriving  himself  of  the  right  to  sell 
presses  to  be  used  for  other  purposes.  Subse- 
quently a  third  person,  with  knowledge  of  such 
agreement,  purchased  one  of  such  presses  and 
made  use  of  it  for  printing  strip  tickets.  The 
court  held  that  it  did  not  acquire  an  absolute 
title  to  the  presses,  relieved  from  the  restric- 
tion, but  that  it  took  the  same  burdened  with 
the  contract  made  by  its  ownbr  in  reference 
thereto.  The  court  said  that  the  owner  of  the 
patent  could  place  this  restriction  on  the  use  of 
its  manufacture,  and  that  certainly  as  to  all 
pei-sons  buying  with  knowledge  thereof  the  one 
for  whose  benefit  it  was  made  would  have  the 
right  to  enforce  the  same. 

On  a  subsequent  appeal,  28  App.  Div.  411, 
50  N.  Y.  Supp.  1093,  the  court  upheld  the  deci- 
sion on  the  prior  appeal,  but  stated  that  if  the 
press  had  been  purchased  without  notice  of  the 
restrictions  the  purchaser  would  have  acquired 
an  unrestricted  right  to  its  use;  and  that  it 
would  have  been  difficult  to  formulate  a  prin- 
ciple on  which  such  purchaser  would  be  liable 
for  damages  by  reason  of  knowledge  of  such  re- 
strictions subsequently  acquired. 

And  in  Edison  Phonograph  Co.  v.  Kaufmann, 
105  Fed.  960,  the  complainants  manufactured 
patented  phonograhps  which  they  sold  under  so- 
called  "Jobber's  agreements"  containing  certain 
conditions  and  restrictions  as  to  the  prices  at 
which  they  were  to  be  sold.  Defendants  un- 
successfully attempted  to  purchase  some  of  the 
phonographs  from  the  manufacturer  freed  from 
such  restrictions,  and  subsequently  procured  a 
third  person  to  purchase  and  ship  the  phono- 
graphs to  them,  stating  that  they  were  not  to 
be  boimd  by  any  trade  restrictions.  Such  third 
person  procured  the  phonographs  by  signing  the 
jobber's  agreement,  but  told  ttie  defendants 
that  they  could  sell  at  any  price  they  chose, 
and  that  he  would  be  able  to  get  further  goods 


lUOl. 


Gaust  v.  Hall  &  Lton  Co. 


685 


goods  by  the  plaintiff  do  not  follow  the 
property  through  the  hands  of  successive 
owners. 

Spencers  Case,  5  Coke,  16a;  2  Gray,  Cases 
on  Property,  406. 

In  case  of  sale,  the  unrestricted  right  to 
make  a  succeeding  sale  passes  to  a  purchas- 
er. If  one  should  attempt  to  restrict  a  sub- 
sequent transfer,  the  restriction  would  be 
inoperative  and  void. 

Dwii^ht,  Persons  &  Pers.  Prop.  p.  440; 
J/ei/er  V.  Estes,  164  Mass.  457,  32  L.  R.  A. 
283.  41  N.  E.  683. 

Most  of  the  cases  where  conditions  and  re- 
strictions have  been  enforced  are  cases  in- 
volving the  law  of  copyright. 

Turner  v.  Rohinsoti,  10  Ir.  Ch.  Rep.  121; 
Ahemethy  v.  Rutchinsony  1  Hall  &  T.  28; 
JefFerys  v.  Boosey,  4  H.  L.  Cas.  815;  Henry 
BiU  Fuh.  Co.  V.  Smythe,  27  Fed.  914;  Mur- 


phy V.  Christian  Press  Asso.  Pub.  Co,  38 
App.  Div.  426,  56  N.  Y.  Supp.  597;  Harri- 
son V.  Maynard,  M.  d  Co.  10  C.  C.  A.  17,  26 
U.  S.  App.  99,  61  Fed.  689. 

It  is  not  shown  that  the  defendant  pro- 
cured or  induced  anyone  under  contract  with 
the  plaintiff  to  break  his  contract.  It  does 
not  appear  but  that  all  the  defendant's  pred- 
ecessors in  title  were  paid  the  full  retail 
price.  In  the  absence  of  proof  of  breach  of 
contract  by  somebody  there  is  no  ground  for 
injunction. 

Clemens  v.  Estes,  22  Fed.  899;  L.  E.  Wa- 
terman Co.  V.  Waterman,  27  App.  Div.  133, 
51  N.  Y.  Supp.  131. 

KnowltoHf  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  reserved  on  the  bill,  demurrer, 
answer,   and  agreed  facts;    the  defendant's 


because  of  his  intimate  relations  with  the  presi- 
dent of  complainant  company.  The  court  held 
that  defendants  were  charged  with  notice  of 
the  conditions  imposed  by  the  Jobber's  agree- 
ment, or,  at  least,  had  sufficient  knowledge  to 
put  them  upon  Inquiry,  and  that  they  were  lia- 
ble as  infringers  for  selling  in  violation  of  the 
restrictions   imposed. 

And  Ilea  ton-Peninsular  Button-Fastener  Co. 
▼.  Kureka  Specialty  Co.  35  L.  B,  A.  728.  25  C. 
C.  A.  2«7,  47  U.  S.  App.  146,  77  Fed.  299,  Re- 
versing 65  Fed.  619,  holds  that  a  patentee  may 
impose  a  condition  on  the  sale  of  a  machine 
that  an  unpatented  and  unpatentable  article 
necessary  to  its  operation  shall  be  bought  ez- 
cluo.vcly  from  the  patentee,  and  that  such  con- 
dition is  binding  on  one  who  purchases  the 
machine  from  a  jobber  instead  of  directly  from 
the  patentee,  as  the  Jobber  buys  and  sells  sub- 
ject to  the  restriction,  and  both  he  and  the  pur- 
chaser have  notice  of  the  conditional  character 
of  the  sale  and  the  restriction  on  the  use  of 
the  machine. 

And  in  L.  E.  Waterman  Oo.  v.  Waterman,  27 
App.  Div.  133,  50  N.  Y.  Supp.  131,  which  was 
an  action  to  restrain  defendants  from  selling  or 
disposing  of  any  fountain  pens  manufactured 
by  plaintiflf  then  in  their  custody,  or  from  at- 
temptlni;  to  purchase  such  pens  from  any  of 
plaintiff's  customers  at  less  than  the  list  price, 
the  court  said  that  it  might  concede,  without 
decidln,r,  that  the  contract  between  the  plaintiff 
and  its  customers,  by  which  the  customers  were 
not  to  sell  the  pens  at  retail  below  the  list 
price,  was  a  valid  one,  and  not  only  bound  the 
customers,  but  gave  the  plaintiff  the  right  to 
restrain  persons  buying  from  the  customers, 
who,  with  knowledge  of  that  contract,  induced 
the  customers  to  sell  at  less  than  the  list  price 
in  violation  thereof,  although  it  held  that  it 
was  essential  for  the  plaintiff  to  prove  that 
the  defendant  had  In  fact  purchased  pens  from 
customers  at  less  than  the  list  price,  and  that 
sncfa  proof  had  not  been  made. 

But  in  Gk>odyear  v.  Beverly  Rubber  Co.  1 
Cliff.  348,  Fed.  Cas.  No.  5,557,  shoes  made  of 
vulcanised  rubber  were  manufactured  and  sold 
by  a  licensee  of  the  patentee  of  an  improvement 
in  mbl>er  fabrics,  with  a  restriction  that  he 
was  to  manufacture  only  specified  kinds  of 
gooda.  Old  worn-out  shoes  covered  by  such 
patent  were  purchased  by  another  person,  and 
subjected  to  a  certain  kind  of  process  applicable 
only  to  material  in  the  condition  in  which  the 
shoes  were  when  made  and  sold  and  then  manu- 
factured Into  other  kinds  of  goods.  The  court 
held  that  absolute  dominion  over  the  material 
of  which  the  shoes  were  manufactured  passed 
to  the  purchaser  when  the  sale  was  made,  and 
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that  he  was  not  obliged  to  keep  them  as  waste 
articles  or  throw  them  away  when  worn  out, 
but  he  might  use  the  material  of  which  they 
were  composed  to  make  clothing  or  any  other 
article  not  itself  protected  by  a  patent. 

And  in  Washing  Mach.  Co.  v.  Earle,  3  Wall. 
Jr.  320,  Fed.  Cas.  No.  17,219,  the  court  held 
that  any  covenant  between  the  patentee  and  li- 
censees of  the  patented  process  as  to  the  use  to 
which  the  material  should  be  limited  might  be 
valid  as  between  the  parties,  but  did  not  run 
with  such  material  like  a  covenant  as  to  land; 
and  that  one  who  purchased  such  material  from 
the  licensee  became  the  absolute  owner,  and 
might  convert  It  to  any  other  purpose  he  chose, 
as  a  patent  gives  the  patentee  no  power  to  con- 
trol tlie  use  which  the  persons  who  purchase 
may  make  of  the  product  of  the  patented  process. 

In  the  preceding  case  the  court  says,  also, 
that  a  covenant  between  a  licensee  and  a  pat- 
entee of  a  process  for  making  rubber,  that  the 
licensee  shall  use  the  rubber  manufactured  by 
him  for  specified  kinds  of  goods  only,  may  be 
valid  as  between  the  parties ;  but  that,  if  a 
stranger  purchases  the  product  from  the  li- 
censee, he  need  look  no  further,  and  may  use  it 
for  his  own  purposes  without  inquiring  for  or 
regarding  any  agreement  between  different  li- 
censees not  to  compete  with  one  another. 

In  American  Cotton-Tie  Co.  v.  Simmons,  106 
U.  S.  80,  27  li.  ed.  79,  1  Sup.  Ct.  Rep.  52,  a 
pateoit  for  making  iron  ties  for  cotton  bales 
consisted  of  a  buckle  and  a  band,  and  such  ties 
were  sold  for  use  with  the  words  "licensed  to 
use  once  only"  stamped  into  the  body  of  the 
metal,  and  after  being  once  used  the  bands 
were  cut  in  two  and  sold  for  scrap  Iron.  The 
purchaser  straightened  the  old  pieces  of  bands 
and  riveted  them  together,  and  made  a  new  tie 
by  cutting  tnem  of  the  proper  length,  using 
the  old  buckles  in  connection  therewith  for  mak- 
ing new  ties.  The  court  held  that  this  consti- 
tuted an  infringement  of  the  patent,  as  what 
the  purchaser  did  was  not  a  repair  of  the  tie 
in  any  proper  sense,  but  a  reconstruction. 

And  in  American  Cotton-Tie  Supply  Co.  v. 
Bui  lard,  17  Blatchf.  160,  4  Bann.  &  Ard.  520, 
Fed.  Cas.  No.  294,  which  involved  a  considera- 
tion of  the  same  patents  as  in  the  preceding 
case,  the  claim  was  made  that,  notwithstanding 
any  restriction  Imposed  by  the  owners  of  the  pat- 
ents, the  planter  sold  the  cotton  and  the  ties 
and  buckles  binding  it  Into  bales ;  and  that  the 
same  fact  existed  as  to  each  succeeding  sale 
down  to  the  consumer;  and  that  such  sales 
were  made  by  implication  of  law,  with  the 
authority  and  by  direction  of  the  owners  of 
the  patents.  But  the  court  held  that  the  pur- 
chase of  the  buckle  and  band  by  the  purchaser 
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rights  under  the  demurrer  not  being  waived. 
The  plaintiff  is  the  owner  and  manufacturer 
of  a  proprietary  medicine  known  as  "phenyo- 
caffem,"  which  is  made  from  a  secret  formu- 
la. His  trademark  for  said  medicine  is  reg- 
istered in  the  patent  ofSce  of  the  United 
States,  and  in  the  office  of  the  secretary  of  the 
commonwealth  of  Massachusetts.  The  de- 
fendant corporation  is  a  retail  dealer  in 
druses  and  medicines.  The  plaintiff  sells  all 
|inenyo-caffein  subject  to  the  conditions  of  a 
contract  in  which  each  purchaser  agrees  that 
he  will  not  sell  nor  allow  anyone  in  his  em- 
ploy to  sell  it  for  prices  less  than  those 
specified  in  the  agreement  for  the  different 
sizes  of  boxes,  and  promises  to  pay  the 
plaintiff  an  agreed  sum  as  damages  if  he  vio- 
lates this  contract.  The  plaintiff  also 
agrees,  as  a  part  of  the  contract,  that,  in 
case  the  vendee  at  any  time  desires  to  dis- 


continue the  sale  of  this  medicine,  and  noti- 
fies the  plaintiff  in  writing  of  that  fact,  he 
will  buy  of  the  vendee  any  of  the  medicine 
which  he  has  on  hand  at  the  net  cost  price 
at  which  it  was  sold  to  him.  Besides  these 
facts,  the  plaintiff's  bill  avers  that  the  de- 
fendant, with  full  knowled^  of  the  condi- 
tions under  which  the  medicine  is  sold  by 
the  plaintiff,  has  fraudulently  obtained  large 
quantities  thereof  with  the  intention  of  re- 
tailing it  in  violation  of  these  conditions, 
and  against  the  riffht  of  the  plaintiff.  The 
defendant  demurs  for  want  of  equity  and  for 
other  causes.  It  is  not  averred  that  the  de- 
fendant ever  made  any  contract  or  agree- 
ment with  the  plaintiff,  or  had  any  dealings 
with  him.  No  fraudulent  act  or  conduct  of 
the  defendant  in  obtaining  the  medicine  is 
set  out,  although  the  word  "fraudulently"  ia 
used  in  characterizing  his  acts.    This  word 


of  the  cotton  was  In  effect  a  purchase  subject  to 
the  original  license,  providlDg  that  they  should 
be  used  *'once  only  ;'*  and  that  the  use  of  the 
buckles  a  second  time  with  new  bands,  or  with 
the  old  bands  riveted  together  and  cut  the 
proper  length,  constituted  an  infringement. 

b.  Purchtue  from  asBignee  of  limited  territory. 

1.  For  use  outside  of  territory. 

There  has  been  considerable  question  as  to 
the  right  of  one  purchasing  a  patented  article 
from  an  assignee  for  a  limited  territory  to  use 
the  same  outside  of  such  territory, — especially 
where  he  had  notice  of  the  restriction  on  the 
assignee;  but  it  is  now  settled  that  such* right 
exists  so  far  as  the  patent  law  Is  concerned. 

Thus,  the  purchaser  of  a  patented  machine 
from  the  patentee'  with  notice  of  a  prior  assign- 
ment by  the  patentee  of  the  right  to  use  such 
machine  within  specified  territory  cannot  use 
the  machine  within  the  limits  of  such  territory. 
Sheldon  Axle  Co.  v.  Standard  Axle-Works,  8 
L.  R.  A.  656,  87  Fed.  789. 

And  a  purchaser  at  a  marshal's  sale  of  a  pat- 
ented machine  from  one  licensed  to  use  It  within 
specified  limits  acquires  no  right  to  use  it  out- 
side of  such  limits,  although  be  had  no  notice 
of  any  restriction  on  the  right  to  use  the  ma- 
chine. Chambers  v.  Smith,  5  Fish.  Pat.  Cas. 
12,  Fed.  Cas.  No.  2,682. 

And  a  purchaser  of  a  patented  machine  from 
one  having  the  right  to  use  and  vend  to  others 
to  be  used  In  a  specified  county  "and  In  no  other 
places"  has  no  right  to  use  It  in  another  county, 
although  he  had  no  notice  of  such  restriction, 
without  the  consent  of  the  assignee  of  such 
other  county.  Burke  v.  Partridge,  58  N.  H. 
849. 

And  a  purchaser  of  a  patented  machine  from 
one  licensed  to  use  It  within  a  limited  territory 
acquires  no  right  to  use  such  machine  in  terri- 
tory assigned  to  another  person.  Wlcke  v. 
Klelnknecht,  1  Bann.  ft  Ard.  608,  Fed.  Cas.  No. 
17,608.  Nothing  was  said  In  this  case  as  to 
whether  the  purchaser  had  notice  of  the  limita- 
tion on  his  vendor's  right  to  use  the  machine. 

And  In  Hatch  v.  Hall,  22  Fed.  438,  the  court 
said  that  the  right  to  a  patent  for  a  specified 
territory  would  seem  to  afford  the  assignee  of 
such  territory  no  right  to  sell  for  use  within 
the  territory  still  owned  by  the  patentee,  the 
patented  articles  made  by  him  in  his  own  ter- 
ritory, but  that  no  good  reason  appeared  why 
he  should  not  be  permitted  to  advertise  the 
articles  and  sell  them  within  his  territory,  al- 
though the  purchasers  might  take  them  into 
the  territory  still  owned  by  the  patentee. 
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And  In  Dorsey  Revolving  Harvester  Rake  Co. 
V.  Bradley  Mfg.  Co.  12  Blatchf.  202,  1  Bann. 
ft  Ard.  330,  Fed.  Cas.  No.  4,015,  the  court 
asked  the  question :  "If  it  be  true,  as  claimed, 
that  when  one  who  has  the  whole  right  in  the 
invention  to  make,  sell,  and  use  (either  for  the 
whole  or  part  of  the  United  States),  sells  a 
machine  It  passes  from  under  the  dominion  of 
the  patent  and  may  be  used  anywhere,  does  that 
follow  whoi  a  mere  licensee  to  make  and  sell 
within  specified  limits  sells  the  patented  Inven- 
tlon  to  another?"  The  court  does  not  answer 
this  question,  but  It  would  appear  that  if  It  had 
done  so  the  answer  would  have  been  In  the  neg- 
ative. 

But  in  Adams  v.  Burke,  17  Wail.  453.  21  L. 
%d.  700,  2  Whit  Pat.  Cas.  449,  Afflrmlnc 
Holmes,  40  Fed.  Cas.  No.  50,  4  Fish.  Pat.  Caa. 
392,  the  patentee  of  an  improvement  in  coffin 
lids  had  assigned  all  his  right,  title,  and  Inter- 
est In  the  Invention  to  specified  persons  for' a 
limited  territory,  and  an  undertaker  had  pur- 
chased cofllns  with  such  lids  within  such  ter- 
ritory, and  used  them  In  his  business  as  under- 
taker In  territory  assigned  by  the  patentee  to 
another  person.  The  court  held  that  such  use 
was  proper,  saying  that,  although  the  right  of 
the  vendors  of  such  coffin  lids  was  limited  to  a 
specified  territory,  a  purchaser  from  them  of 
a  single  coffin  acquired  the  right  to  use  such 
coffin  for  the  purpose  for  which  all  coffins  are 
used,  and  that,  so  far  as  its  use  was  concerned, 
the  patentee  had  received  his  consideration, 
and  it  was  no  longer  within  the  monopoly  of  the 
patent,  and  that  whatever  might  be  the  rule 
when  patentees  subdivided  their  patents  terri- 
torially, as  to  the  exclusive  right  to  make  or 
sell  within  a  limited  territory  when  such  Im- 
plements as  those  in  question  had  once  been 
lawfully  made  and  sold,  there  was  no  restric- 
tion on  their  use  to  be  Implied  for  the  benefit 
of  the  patentee  or  his  assignees  or  licensees. 
Three  of  the  Justices  dissented  In  this  case^ 
holding  that  the  right  to  use  the  coffin  lid  was 
confined  to  the  territory  In  which  the  purchase 
was  made  by  the  undertaker. 

See  also  McKay  v.  Wooster,  2  Sawy.  373, 
Fed.  Cas.  No.  8,847,  infra.  III.  b,  2. 

And  a  purchaser  of  a  patented  machine  from 
one  to  whom  the  patentee  has  granted  the  sole 
and  exclusive  right  to  "manufacture  and  sell-' 
such .  machines  within  a  specified  city  "and  In 
no  other  place'*  acquires  the  right  to  use  such 
machine  until  It  Is  worn  out,  in  any  locality 
he  pleases.  May  v.  Chaffee,  2  Dili.  385,  Fed. 
Cas.  No.  9,332,  5  Fish.  Pat.  CSs.  160. 

And  the  owner  of  a  patent  for  electric  lamps, 
who  enters  Into  an  agreement  with  certain  deal- 
ers for  their  sale,  containing  a  restriction  that 
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odds  nothing  to  the  averments  of  fact  in  the 
bill.  The  statement  of  the  alleged  fraud  is 
too  general  to  be  the  foundation  of  a  decree. 
Nichols  V.  Rogers,  139  Mass.  146,  29  N.  E. 
377;  Nye  v.  Storer,  168  Mass.  63,  46  N.  E. 
402.  The  averments  of  the  bill  in  this  par- 
ticular would  be  entirely  satisfied  by  show- 
ing a  purchase  of  the  medicine  by  the  de- 
fendant from  a  person  who  bought  it  of  the 
plaintiff's  vendee,  or  from  one  who  bought  it 
of  a  purchaser  from  the  vendee.  The  agreed 
statement  of  facts  shows  that  the  defendant 
obtained  it  in  this  way.  The  defendant  did 
not  buy  the  medicine  of  the  firm  of  whole- 
salers who  received  it  from  the  plaintiff,  and 
who  agreed  to  sell  it  subject  to  the  above 
conditions,  but  bought  it  of  a  person  who 
bought  either  from  this  firm  or  from  a  pur- 
chaser from  this  firm.  The  transactions  be- 
tween the  plaintiff  and  his  vendee  set  out  in 


the  bill  plainly  are  sales  which  pass  the  title 
to  the  property.  It  is  equally,  or  perhaps 
more,  plain  that  the  contract  contemplated 
sales  by  retailers,  which  shall  pass  an  abso- 
lute title  to  the  property.  The  purchaser 
from  a  purchaser  has  an  absolute  right  to 
dispose  of  the  property.  He  may  consume 
it,  or  sell  it  to  another.  The  plaintiff  has 
contracts  from  his  vendees  in  regard  to  the 
prices  at  which  they  will  sell  if  they  sell  at 
all.  If  thoy  sell  in  violation  of  their  con- 
tracts with  the  plaintiff,  he  has  a  remedy 
against  them  to  recover  his  damages.  Oarst 
V.  Harris,  177  Mass.  72,  68  N.  E.  174.  This 
right  is  founded  on  the  personal  contract 
alone,  and  it  can  be  enforced  only  against 
the  contractinff  party.  To  say  that  this  con- 
tract is  attacnM  to  the -property,  and  fol- 
lows it  through  successive  sales  which  sev- 
erally pass  title,  is  a  very  different  proposi- 


they  shall  not  be  sold  for  use  outside  of  a 
specifled  territory,  cannot  restrain  a  purchaser 
of  such  lamps  from  such  dealer  withoot  restric- 
tion from  using  the  lamps  outside  the  territory 
•pecified ;  but  his  only  remedy  is  against  the 
<Sealer  for  violation  of  his  agreement.  Edison 
ISIectrlc  Light  Co.  v.  Goelet,  65  Fed.  613. 

And  in  Hill  v.  Whltcomb.  Holmes,  317,  Fed. 
Cas.  No.  6,n02.  the  court  holds  that  the  grantee 
of  the  exclusive  right  to  use,  rent,  and  vend 
machines  containing  patented  Inventions  with- 
in specified  territory  could  not  maintain,  in  a 
Federal  court,  on  the  ground  that  the  patent 
laws  were  involved,  a  suit  In  equity  to  restrain 
the  use  within  his  territory  of  machines  subse- 
<iuently  purchased  by  a  third  person  from  the 
grantor  ontside  of  such  territory,  as  on  the 
purchase  of  the  machine  from  the  patentees  It 
passed  out  of  the  monopoly  and  from  under  the 
protection  of  the  patent  laws,  and  became,  like 
•other  property,  subject  only  to  the  operation  of 
the  laws  of  the  state,  and  the  suit  was  one  con- 
deeming  the  right  secured  by  contract,  instead 
•of  by  patent. 

And  in  Hobble  v.  Jennison,  149  U.  S.  355,  37 
"fj.  ed.  7fi6,  18  Sup.  Ct.  Rep.  870,  Affirming  40 
Fed.  887,  the  court  held  that  a  sale  of  a  pat- 
-ented  article  by  an  assignee  of  limited  territory 
within  such  territory,  to  one  who,  to  his  knowl- 
edge, intended  to  use  it  in  territory  assigned  to 
imother  person,  did  not  make  him  liable  to  the 
latter,  where  his  license  contained  no  restrlc- 
'tion  against  such  a  sale.  The  court  stated  In 
this  case  that  it  was  easy  for  a  patentee  to  pro- 
^tect  himself  and  his  assignees  when  he  conveyed 
-ezclnsive  rights  under  the  patent  for  particu- 
lar territory,  as  he  could  bind  every  licensee  or 
assignee  by  iipposing  conditions  preventing  any 
•other  licensee  or  assignee  from  being  interfered 
with.  But  in  Keeler  v.  Standard  Folding  Bed 
*Co.  157  V.  8.  659,  39  L.  ed.  848,  15  Sup.  Ct. 
Rep.  738,  Reversing  37  Fed.  693,  infra.  III.  b, 
r2,  the  court  stated  that  It  expressed  no  opin- 
ion on  the  question  whether  a  patentee  could 
■protect  himself  and  his  assignees  by  special  con- 
tracts brought  home  to  the  purchaser. 

And  the  grantee  of  a  particular  territory  un- 

•  der  a  patent  has  the  right  to  sell  the  patented 

articles  within  his  territory,   even  though  he 

'knows  that  the  purchaser  intends  to  take  and 

•use  them  ontside  of  such  territory.     Hobble  v. 

Smith.  27  Fed.  656. 

And  Wiggin  v.  Consolidated  Adjustable  Shoe 
•Co.  161  Mass.  507,  37  N.  E.  752,  holds  that 
where  the  owner  of  a  patented  invention  ap- 
pointed another  his  sole  agent  within  a  pre- 
scribed territory  for  the  sale  of  boots  and  shoes 
containing  the  patented  invention,  agreeing 
that  he  should  have  the  sole  and  exclusive  sale 
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of  such  shoes  In  said  territory,  and  that  the 
owner  of  auch  invention  would  protect  him  from 
all  infringements  and  infringement  suits  on  ac- 
cotuit  of  such  shoes,  he  did  not  guarantee  such 
agent  against  the  sale  within  his  territory  by 
third  persons  of  such  shoes  obtained  elsewhere 
by  other  persons  over  whom  the  owner  of  the 
invention  had  no  control.  The  court  says  in 
this  case  that  no  doubt  the  defendant  could 
have  guaranteed  the  plaintiff  against  the  sale 
by  anyone  else  within  his  territory,  and  could 
have  restricted  the  licenses  given,  so  that  no 
boots  or  shoes  could  be  sold  In  such  a  manner 
as  to  Interfere  with  the  sale  of  other  licensees, 
but  tbat  he  had  not  done  so. 

And  an  agreement  between  separate  owners  of 
a  patent  right  that  each  of  them  shall  have  ex- 
clusive rights  within  certain  territory  with 
which  the  other  shall  not  interfere,  If  binding 
on  the  purchaser  of  a  patented  machine,  only 
binds  him  as  his  personal  contract,  which  does 
not  in  any  manner  attach  to  the  machine  or 
run  with  the  property  in  it  as  a  covenant 
against  its  being  used  in  the  territory  of  the 
other  owner  of  the  patent.  Pratt  v.  Marean, 
25  III.  App.  516. 

In  Heap  v.  Hartley,  L.  R.  42  Ch.  Dlv.  461,  a 
patentee  of  machinery  granted  the  full  and 
exclusive  license  to  another  person  to  use  and 
exercise  the  patented  Invention  within  a  speci- 
fied district  for  a  limited  time,  and  covenanted 
during  such  time  not  to  sell  such  Invention  or 
give  any  license  or  authority  to  exercise  the 
same  to  any  other  persons  within  such  district. 
He  subsequently  sold  two  of  the  patented  Inven- 
tions outside  such  district  to  persons  who  sold 
them  to  others  who  made  use  of  them  within 
such  district,  and  an  injunction  against  such 
use  was  refused  on  the  ground  that  it  was  not 
sufficiently  proved  that  the  last  purchaser  had 
notice  of  the  agreement  by  the  patentee. 

2.  For  sale  outside  of  territory. 

For  some  time  after  it  was  decided  that  a 
purchaser  of  a  patented  article  from  the  as- 
signee of  a  particular  territory  had  the  right  to 
use  the  same  outside  of  such  territory  there 
was  a  question  as  to  his  right  to  sell  It  out- 
s'de  of  such  territory,  but  it  has  at  last  been 
decided  by  the  highest  authority  that,  so  far  as 
the  patent  laws  are  concerned,  such  right  exists, 
even  though  the  purchaser  knew  of  the  restric- 
tion. 

Thus,  a  purchaser  of  patented  articles  from  a 
grantee  of  an  exclusive  right  to  manufacture 
and  sell  under  the  patent  in  a  specified  part  of 
the  United  States  does  not  acquire  any  right  to 
sell  such  articles  in  the  course  of  trade  outside 
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tion.  We  know  of  no  authority,  nor  of  any 
sound  principle,  which  will  justify  us  in  so 
holding.  The  plaintiff's  trademark  does  not 
give  him  the  rights  of  a  patentee  in  property 
manufactured  under  a  patent.  His  trade- 
mark is  to  secure  him  and  the  public  from  ; 
deception  and  fraud  as  to  the  origin  and  ' 
Hcurce  of  these  goods  and  of  similar  goods 
sold  in  the  market.  The  law  of  copyright 
also  gives  privileges  to  authors  and  publish- 
ers tliat  do  not  pertain  to  property  which 
anybody  may  make  and  sell  if  he  can;  but, 
even  under  the  law  of  copyright,  when  the 
owner  of  a  copyright  and  of  a  particular 
copy  of  a  book  to  which  it  pertains  has  part- 
ed with  all  his  title  to  the  book,  and  has 
conferred  an  absolute  title  to  it  upon  a  pur- 
chaser, he  cannot  restrict  the  right  of  aliena- 
tion, which  is  one  of  the  incidents  of  owner- 
ship   in    personal    property.     Harrison    v. 


Muvnnrd,  M.  d  Co.  10  C.  C.  A.  17,  2G  U.  S. 
App.  99,  Gl  Fed.  681).  See  also  Clemens  v. 
JJetcs,  22  Fed.  899;  Meyer  v.  Esfcs,  164 
Mass.  457,  32  L.  R.  A.  283,  41  N.  E.  CS3; 
L.  K.  Waterman  Co.  v.  Watermany  27  App- 
Div.  133,  50  N.  Y.  Supp.  131. 

In  the  present  case  there  was  not  only  no 
contract  betwcrn  the  plaintiff  and  the  de- 
fendant, as  in  foiclc  v.  Parkj  131  U.  S.  88, 
33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658,  but  there 
is  no  averment  or  proof  that  the  defendant 
fraudulently  induced  and  procured  the 
breach  of  a  contract  between  the  plaintiff 
and  any  of  his  venders,  to  the  detriment  of 
the  plaintiff,  as  did  the  defendant  in  Kx- 
change  Tele^j.  f'o.  v.  Central  Neics  [1897]  2 
Ch.  48.  and  in  (Standard  Ameriean  Puh.  Co. 
V.  Methodist  Book  Concer7i,  33  App.  Div. 
409,  54  N.  Y.  Supp.  55. 

Bill  dismissed. 


the  territory  of  his  vendor.  Hatch  v.  Adams, 
22  Fed.  434. 

And  the  purchaser  of  patented  articles  from 
the  assignee  of  a  particular  territory  has  no 
right  to  carry  them  into  a  territory  for  which 
another  owns  the  exclusive  territorial  rights, 
and  sell  the  same  therein.  California  Electri- 
cal Works  V.  Flnck,  47  Ve6.  583. 

And  an  assignee  of  the  right  to  sell  patented 
articles  in  a  specifled  territory  is  liable  for  fur- 
nishing patented  articles  to  dealers  to  be  sold 
by  them  outside  such  territory.  Hatch  v.  Hall, 
80  Fed.  613. 

But  In  McKay  v.  Wooster,  2  Sawy.  373,  Fed. 
Cas.  No.  8,847,  3  Off.  Gaz.  441,  6  Fish.  Pat.  Cas. 
375,  ali  the  rights  of  a  patentee  in  a  patent 
for  an  improved  case  for  transporting  eggs 
were  assigned  without  restriction  or  condition 
for  the  territory  east  of  the  Rocky  mountains, 
and  subsocjuently  the  territory  west  of  the 
Rocky  mountains  was  assigned  to  another  per- 
son. Merchants  in  Iowa  purchased  of  the  as- 
signee for  that  territory  a  number  of  the  pat- 
ented cases  manufactured  by  him,  filled  them 
with  eggs,  and  shipped  them  to  San  Fra.ncisco 
to  the  defendants,  who  were  commission  mer- 
chants there,  and  the  suit  was  brought  by  the 
assignee  of  the  territory  west  of  the  Rocky 
mountains  to  restrain  the  use  and  sale  of  sucli 
cases  therein.  The  court  held  that  as  such 
cases  had  been  lawfully  purchased  and  paid  for 
from  the  owner  of  the  territory  where  they 
were  purchased,  they  could  be  used  and  sold 
at  any  place  within  the  United  States,  and  said 
that  a  sale  without  restriction  or  limitation 
would  work  an  emancipation  of  the  articles 
sold  from  the  monopoly  of  the  patent  law,  and 
that  what  could  be  done  as  to  one  machine 
could  be  done  as  to  any  number  of  machines, 
and  that  it  was  unnecessary  to  consider  the  ef- 
fect of  a.n  express  limitation  in  a  deed  of  as- 
signment of  the  right  to  vend  for  the  purpose 
of  use  only  within  the  territory  where  the  pur- 
chase was  made,  or  how  far  the  complainant, 
being  a  subsequent  purchaser  of  territory,  could 
lawfully  vend  without  restriction  or  condition 
BO  as  to  wholly  emancipate  the  article  sold  from 
the  monopoly,  and  enable  the  purchasers  of  the 
patented  article  to  use  it  in  the  territory  of  the 
earlier  assignee. 

And  one  who  purchases  patented  articles 
from  one  authorized  to  sell  them  In  the  terri- 
tory where  the  purchase  is  made  becomes  pos- 
sessed of  an  absolute  property  therein  unre- 
stricted in  time  or  place,  and  may  sell  the  same 
in  territory  assigned  to  other  persons,  although 
the  purchase  was  made  for  the  purpose  of  thus 
selling  the  same.  Keeler  v.  Standard  Folding 
Bed  Co.  157  U.  S.  659,  39  L.  ed.  848,  15  Sup. 
55  L.  R.  A. 


Ct.  Rep.  738.  Reversing  37  Fed.  G03.  The 
court  said  in  this  case  that  it  expressed  no 
opinion  on  the  question  whether  a  i>atentee 
could  protect  himself  and  his  assignees  by  spe- 
cial contracts  brought  home  to  the  purchasers, 
but  that   it  was  obvious  that  such  a  questioa 

;  would  arise  as  one  of  contract,  and  not  as  one 
under  the  inherent  meaning  aad  effect  of  ihe 
patent  law.  Brown,  J.,  with  whom  Fuller,  Ch. 
J.,  and  Field,  J.,  concurred,  dissented,  saying : 
"There  is  reason  for  saying  that  a  person  wljo 
has  once  paid  tribute  to  the  patentee  shall  not 
be  called  upon  to  pay  tribute  a  second  time  by 
reason  of  using  the  article  elsewhere:  but  to 
say  that  he  may  purchase  such  articles  for  the 
deliberate  purpose  of  entering  into  competition 
with  a  local  licensee  Is  utterly  destructive  of 
the  right  of  the  latter  to  deal  in  the  patented 
article.  Under  this  rule  a  patentee  may  assign 
his  right  to  make  and  sell  the  patented  article 
in  every  state  in  the  Union  except  his  own ;  may 
there  establish  a  manufactory ;  a^id  may.  by 
his  superior  facilities,  greater  capital,  more 
thorough  knowledge  of  the  business,  or  more  ex- 
tensive   acquaintance,    undersell     his    own     li- 

I  ceusees,  drive  them  out  of  business,  and  utterly 
destroy  the  value  of  their  licenses." 

And  in  the  above  case  the  court  said  that 
Adams  v.  Burke,  17  Wall.  453.  21  L.  ed.  700. 
2  Whit.  rat.  Cas.  449.  Affirming  4  Fish.  Pat. 
(as.  :;92.  Fed.  Cas.  No.  50,  supra,  III.  b,  1. 
which  holds  that  an  undertaker  purchasing 
cofliii  lids  from  the  assignee  of  a  particular 
district  might  "use"  them  outside  of  such  dis- 
trict, Really  involved  a  right  to  sell  them. 

And  Jackson  v.  Vaiighan,  73  Fed.  837,  holds 
that  a  dealer  in  territory  reserved  by  the  pat- 
entee has  the  right  to  purchase  patented  ar- 
ticles from  a  territorial  licensee  of  another  ter- 
ritory, and  ship  and  sell  them  outside  of  snob 
territory  and  within  the  district  reserved  by 
the  patentee,  without  tirst  obtaining  the  con- 
sent or  license  from  the  latter  to  do  so,  even 
though  he  knew  that  such  licensee  had  agreed 
not  to  permit,  either  directly  or  indirectly,  any 
of  such  patented  articles  made  by  them  to  be 
sold  outside  their  own  territory.  The  court  in 
this  case  refers  to  the  statement  made  In  Keeler 
V.  Standard  Folding  Bed  Co.  157  U.  S.  659.  39 
L.  ed.  848,  15  Sup.  Ct.  Rep.  738,  supra,  that  no 
opinion  is  expressed  whether  a  patentee  may 
protect  himself  and  his  assignees  by  "special 
contracts"  brought  home  to  the  purchaser,  and 
says  that,  whatever  is  meant  by  "special  con- 
tracts,*' the  purchaser  from  the  license^  in 
this  case  was  a  perfect  stranger  to  any  con- 
tractual relation  existing  between  the  patentee 
and  his  licensees,  and  such  contract  therefore 
was  not  binding  on  him ;  that  It  was  an  ele> 
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mentary  nile  of  the  law  of  contracts  that  one 
not  a  party  to  a  contract  was  not  bound  there- 
by, and  his  legal  rights  could  not  be  thereby  af- 
fected to  his  prejudice,  and  that  it  was  diffi- 
cult to  see  how  his  knowledge  of  such  contract 
could  impair  his  right  to  purchase  from  the 
licensees  within  their  territory,  or  affect  his 
absolute  right  of  property  in  the  articles  pur- 
chas(.*d  unrestricted  in  time  or  place. 

Where  a  license  for  the  use  of  planing  ma- 
chinos  within  a  specifled  territory  contains  a 
condition  that  the  licensee  shall  not  sell  to 
others  the  product  of  such  machine  to  be  car- 
ried out  of  such  territory  or  sold  as  an  article 
of  merchandise,  or  dress  plank  or  other  material 
for  other  persons  to  be  carried  out  of  such  ter- 
ritory and  be  sold  as  merchandise,  a  purchaser 
of  such  products  cannot,  with  the  privity  or 
consent  of  the  licensee,  carry  the  same  out  of 
the  territory  and  resell  it  as  an  article  of  mer- 
chaftidise.  Wilson  v.  Sherman,  1  Blatchf.  53G. 
Fed.   Cas.   No.    17,833. 

And  Woodworth  v.  Cook,  2  Blatchf.  151,  Fed. 
Cas.  No.  18,011,  holds  that  a  licensee  of  the 
right  to  use  planing  machines  within  a  given 
county  on  condition  that  he  shall  not  soil  or 
dispose  of  any  plank  or  other  thing  dressed  and 
prepared  in  such  machine  anywhere  else  within 
the  United  States  has  no  right  to  vend  or  to  sell 
products  of  such  machines  in  territory,  out- 
side of  such  county,  assigned  to  other  persons. 

lUit  Simpson  v.  Wilson.  4  How.  701),  11  L.  ed. 
116i».  2  liob.  Pat.  Cas.  409,  1  Whir.  I'at.  Cas. 
424.  holds  that  the  assignment  of  an  exclusive 
right  to  make  and  use  a  patented  machine,  and 
to  vend  the  same  to  others  for  use  within  a 
given  territory,  authorizes  the  assignee  to  vend 
elsewhere  out  of  such  territory  the  product  of 
ftuch  machine. 

c.  Purchase  in  foreign  country. 

A  purchaser  in  a  foreign  country  of  an  ar- 
ticle patented  there  and  In  the  United  States 
also,  from  one  who  is  authori/.ed  to  sell  it  in 
the  foreign  country  only,  acquires  no  ripht  to 
import  it  into,  and  sell  it  within,  the  United 
States.  I 

1'hus,  a  dealer  residing  in  the  United  States 
cannot  purchase  in  another  country  articles  pat-  | 
ented  there  from  a  person  authorized  to  sell  I 
them  In  such  country  and  import  them  to  and 
sell  them  in  the  United  States  without  the  li- 
cense or  consent  of  the  owners  of  the  United 
States  patent,  as  the  sale  of  articles  In  the 
United  States  under  a  United  States  patent  can- 
not be  controlled  by  foreign  laws.  Boesch  v. 
Orarr,  133  U.  S.  697,  33  L.  ed.  787,  10  Sup.  Ct. 
Rep.  378,  Reversing  33  Fed.  279. 

And  a  purchaser  in  a  foreign  country  of  an 
article  patented  in  that  country,  and  also  in 
the  United  States,  from  a  licensee  under  the 
foreign  patent  only,  does  not  acquire  the  right 
to  import  the  article  Into,  and  sell  It  in,  the 
United  States  without  the  license  or  consent  of 
the  owner  of  the  United  States  patent.  Dick- 
erson  v.  Matheson,  6  C.  C.  A.  466,  14  U.  S.  App. 
569,  57  Fed.  524,  Affirming  50  Fed.  73. 

And  a  purchaser  in  a  foreign  country  of  an 
article  covered  by  a  United  States  patent  from 
persons  other  than  the  owner  of  such  patent 
or  his  vendees  cannot  Import  and  sell  such 
article  within  the  United  States,  as  the  right 
to  sell  patented  articles  therein  Is  not  governed 
by  the  laws  of  the  foreign  country,  but  by  its 
own  laws,  which  give  to  the  owner  of  the  pat- 
ent the  exclusive  right  to  make,  use,  and  vend 
the  patented  articles.  DIckerson  v.  Tinling,  28 
C.  C.  A.  139,  55  U.  S.  App.  217.  84  Fed.  192. 

And  where  an  Inventor  obtains  a  patent  on 
bicycle  tires  In  Great  Britain  and  subsequently 
In  the  United  States,  assigning  all  his  interest 
In  the  latter  patent,  and  the  owner  of  the 
55  L.  R.  A. 


British  patent  subsequently  licenses  another 
person  to  apply  to  a  bicycle  In  Great  Britain 
the  tires  covered  by  the  patent,  such  person 
cannot,  as  against  the  assignee  of  the  Ameri- 
can patent,  import  such  bicycles  into  the  United 
States  and  sell  them,  as  the  sale  of  articles  In 
the  United  States  under  a  United  States  pat- 
ent cannot  be  controlled  by  foreign  laws. 
Featherstone  v.  Ormonde  Cycle  Co.  53  Fed.  110. 

IV.  Conclusion. 

A  covenant  relating  to  personal  property 
binds  only  the  one  making  it  and  his  personal 
representatives,  and  accordingly  a  purchaser  of 
such  property  from  the  owner  takes  It  free  from 
any  restrictions  affecting  it  in  the  latter's 
hands,  even  though  he  knew  of  such  restrictions. 
Where  the  owner  of  a  copyright  parts  with 
the  ownership  of  books  covered  thereby,  al- 
though with  restrictions  as  to  their  sale  or  use, 
a  purchaser  from  the  one  to  whom  he  has  dis 
posed  of  them  may  do  as  he  pleases  with  them 
so  far  as  the  copyright  statutes  are  concerned, 
although  he  knew  of  the  restrictions;  but  if 
the  copyright  owner  has  not  parted  with  his 
title  to  the  books,  any  restrictions  imposed  by 
him  on  agents  for  their  sale  will  bind  purchas- 
ers from  such  agents.  The  United  States  Su- 
preme Court  has  decided  that  where  a  patentee 
assigns  the  patent  for  a  limited  territory  with 
power  to  sell  the  patented  article  therein,  a 
purchaser  from  the  assignee  within  such  terri- 
tory may.  so  far  as  the  patent  law  is  con- 
cerned, st'll  or  use  the  article  bought  In  any 
other  territory,  notwithstanding  any  restric- 
tions which  may,  to  his  knowledge,  have  been 
imposed  on  his  vendor.  The  court  expressly 
refrained  from  deciding  as  to  the  power  of  the 
patentee  to  protect  himself  and  his  assignees 
by  special  contracts  brought  home  to  the  pur- 
chasers from  them  against  violations  of  such 
restrictions,  but  held  that  such  question  would 
arise  as  one  of  contract,  and  not  as  one  under 
the  patent  law.  It  seems  clear  that  If  this 
Is  the  case  there  is  no  better  opportunity  for 
protection  by  such  a  contract  in  the  case  of 
patented  articles  than  in  other  cases;  and  if 
such  protection  cannot  be  aflorded  in  the  case 
of  uni);iie»)Tcd  articles,  it  cannot  be  in  the  case 
of  patented  ones.  The  case  of  Garst  v.  Hall 
&  Lyon  Co.  seems  to  be  authority  for  holding 
that  the  original  owner  of  personal  property 
cannot,  by  any  contract  he  may  make  with  a 
purchaser  from  him,  impose  any  restrictions 
which  shall  follow  the  property  Into  the  hands 
of  a  purchaser  from  such  purchaser,  even 
though  he  had  notice  of  the  restrictions,  pro- 
vided that  the  title  to  the  property  has  abso- 
lutely passed  from  such  original  owner ;  and 
such  case  seems  to  be  well  supported  by  previ- 
ous decisions.  It  would  seem,  therefore,  that 
the  original  owner  of  personal  property, 
whether  covered  by  patent  or  copyright,  or  oth- 
erwise, must  retain  the  title  in  himself  as  long 
as  he  wishes  to  impose  restrictions  on  the  sale 
or  use  of  the  same.  It  may  be,  of  course,  that 
a  fraudulent  combination  between  the  owner  of 
personal  property  subject  to  restrictions  and  a 
purchaser  from  him  might  furnish  ground  for 
relief. 

For  use  of  negative  or  engraved  plates  with- 
out the  consent  of  the  party  who  has  paid  for 
the  same,  see  note  to  Levyeau  y.  Clements 
(Mass.)   50  L.  R.  A.  397. 

For  common-law  rights  of  authors  and  others 
In  Intellectual  productions,  see  note  to  Press 
Pub.  Co.  V.  Monroe  (C.  C.  App.  2d  C.)  51  L.  B. 
A.   3o3. 

For  damages  for  Infringement  of  patents, 
copyrights,  and  trademarks  as  affected  by  loss 
of  profits,  see  note  to  Rose  v.  Hlrsh  (C.  C.  App. 
3d  C.)   51  L.  R.  A.  801.  J.  U.  H. 
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J.  F.  SPELMAN,  AppU 

17. 

GOLD  COIN  MINING  &  MILLING  COM- 
PANY, RespU 


( 


Mont. 


) 


1.  Tbe  nreneral  manager  Qf  a  minlnflr 
company  In  not  presnined  to  liave  tm- 
pllecl  autliortty  to  make  the  company 
liable  for  medical  or  surgical  aid  for  Its  em- 
ployees Injured  in  the  course  of  their  em- 
ployment  without  fault  of  the  company. 

*1.  Rnttflcatlon  by  a  corporation  of  tbe 
act  of  Its  manager  in  en&ploylnff  snr- 
ffcons  for  injured  employees  is  not  shown 
by  evidence  that  a  check  received  by  one  of 
them  on  account  had  the  company's  name  on 
it.  witness  having  the  impression  that  it  was 
signed  by  the  company  "per  someone  else's 
order." 

(November  11,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Deer  Lodge  Coun- 
ty in  favor  of  defendant  in  an  action  to  re- 
cover the  value  of  services  rendered  by  V^y' 
sicians  to  an  injured  employee  of  defendant. 
Affimied, 

The  facts  are  stated  in  the  opinion. 

Meaara.  O'Leary  Sc  Maiden,  for  appel- 
lant: 

The  testimony  offered  by  the  plaintiff 
showing  that  at  the  time  for  which  tne  serv- 
ices of  Drs.  Spelman  and  McKenzie  were 
charged  no  arrangements  had  been  made  for 
the  care  of  the  employees  of  the  defendant 
company,  but  that  afterward  such  an  ar- 
rangement was  made,  whereby  the  defendant 
paid  for  the  care  of  its  sick  and  injured  em- 
ployees at  the  hospital,  was  improperly  re- 
jected. It  tended  to  prove  the  responsibili- 
ty assumed  by  the  defendant  in  the  care  of 
its  employees  injured  in  its  mines.  It  tend- 
ed to  show  that  the  company  felt  itself 
bound  to  care  for  the  men  injured  in  its 
mines,  and  that  it  ^vas  the  ordinary  business 
of  the  company,  which  its  officers  might  be 
authorized  to  transact. 

Miillujan  V.  Smith,  69  Cal.  206. 

The  payment  to  Dr.  Grigg  was  part  pay- 
ment of  the  general  employment,  and  a  rati- 
fication of  it. 

8t,  Louis,  Ft.  S,  d  TF.  R.  Co,  v.  Tiemariy 
37  Kan.  OOC,  15  Pac.  544. 

The  principal  may  ratify  the  unauthor- 
ized act  of  his  agent  by  acquiescence,  or  even 
by  silence.  How  much  more  so,  then,  by  a 
partial  payment  upon  the  contract  made  by 
the  agent. 

Despatch  Line  of  Packeta  ▼.  Bellamy  Mfg. 

Note. — As  to  duty  of  master  to  furnish  medi- 
cal aid  to  servant,  see  note  to  Ohio  &  M.  R.  Co. 
V.  Early  (Ind.)  28  L.  R.  A.  546;  also  Davis  v. 
Forbes  (Mass.)  47  L.  R,  A.  170. 

As  to  authority  of  manager  or  foreman  to 
make  company  liable  for  medical  aid  thus  fur- 
nished, see.  In  this  series.  Holmes  v.  McAllister 
(Mich.)  48  L.  R.  A.  396 ;  and  Oodshaw  v.  J.  N. 
Struck  ft  Bro.  (Ky.)  51  L.  R.  A.  668. 
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Co.  12  X.  H.  205.  37  Am.  Dec.  203;  PitU  T. 
Shubert,  11  Ijbl.  286,  30  Am.  Dec.  718;  Lan- 
nan  v.  Smith,  7  Gray,  150;  Pixley  ▼.  West- 
ern P.  R.  Co.  33  Cal.  183,  91  Am.  Dec.  623. 

Tt  was  the  province  of  the  jury  to  deter- 
mine from  the  evidence  whether  "or  not  the 
employment  of  the  plaintiff  by  Beaton  was 
not  fully  ratified  by  Loom'is,  the  secretary 
and  general  manager  of  the  defendant,  who 
was  informed  of,  and  confirmed,  such  em- 
ployment. 

Trenor  v.  Central  P.  R.  Co.  50  Cal.  222. 

It  is  a  duty  restting  on  persons  employing 
men  in  so  hazardous  an  employment  as  min- 
ing to  make  provisions  for  such  emergencies 
as  arose  in  thi.s  case:  and  it  is  to  be  pre- 
sumed that  this  defendant  made  such  provi- 
sion, and  authorized  its  officers  to  do  what 
thev  did  in  this  case. 

Marquette  d  O.  R.  Co.  v.  Toft,  28  Mich. 
294;  Terre  Haute  d  I.  R.  Co.  v.  McMurray, 
98  Ind.  358,  49  Am.  Rep.  752;  Louisville. 
E.  d  St.  L.  R.  Co.  v.  McVay,  98  Ind.  391,  49 
Am.  Rep.  770;  Terre  Haute  dc  I.  R.  Co.  v. 
Stockwell,  118  Ind.  98,  20  N.  E.  650;  Cincin- 
iia/i,  /.  Bt.  L.  d  C.  R.  Co,  v.  Davis,  126  Ind. 
99.  9  L.  R.  A.  503,  25  N.  E.  878;  Evansville 
d  R.  R.  Co.  V.  Freeland,  4  Ind.  App.  207.  30 
N.  E.  803 ;  Toledo,  W.  d  W.  R.  Co.  v.  Rodri- 
guesy  47  111.  1S8,  95  Am.  Dec.  484;  Toledo, 
W.  d  W.  R.  Co.  v.  Prince,  50  111.  26;  Indian- 
apolis d  iSt.  L.  R.  Co.  v.  Morria,  67  111.  295; 
Cairo  d  St.  L.  R.  Co.  v.  Mahoney,  82  III.  73, 
25  Am.  Rep.  299;  Atlantio  d  P.  R.  Co.  v. 
Reisner,  18  Kan.  458;  Pacific  R.  Co.  v. 
Thomaa,  19  Kan.  256;  Atchiaon  d  N.  R.  Co. 
v.  Reccher,  24  Kan.  228;  Atchiaon  d  N.  R. 
Co.  V.  ./owes.  9  Xeb.  67,  2  N.  W.  3C3;  Mont- 
gomery Brewing  Co.  v.  Cdffee,  93  Ala.  132, 
b  So.  673. 

Loomis  was  the  secretary  and  general 
manager  of  the  defendant.  In  such  capacity 
he  is  the  representative  of  the  corporation, 
and  mav  do,  in  the  transaction  of  its  ordi- 
nary  affairs,  what  the  corporation  can  do 
within  the  scope  of  its  powers. 

Crotcley  v.  Oeneaee  Min.  Co.  55  Cal.  278; 
Greig  v.  Riordan,  99  Cal.  316,  33  Pac.  913. 

Mr.  J.  R.  Boannaiif  for  respondent: 

An  officer  of  a  corporation  is  competent  to 
testify  as  to  his  authority  to  bind  the  com- 
pany, but  his  unsworn  statement  to  a  third 
person  is  not  competent. 

Rumbouqh  v.  Southern  Improv.  Co.  112 
N.  C.  751,"  17  S.  E.  536. 

Where  the  facts  are  undisputed,  the  court 
must  determine  whether  they  create  an  agen- 
cy, and,  if  so,,  with  what  powers  and  limita- 
tions, and  this  is  equally  so  whether  it  is 
sousfht  to  establish  the  agency  by  previous 
authorization  or  subsequent  ratification. 

Mechem,  Agency,  8  105;  Gulick  ▼.  Ch-over, 
33  N.  J.  L.  463,  97  Am.  Dec.  728. 

In  this  state  there  is  no  difference  in  prin- 
ciplc  between  a  private  corporation  and  an 
individual,  so  far  as  the  questions  involved 
in  this  case  are  concerned. 

Trent  v.  Sherlock,  24  Mont.  255,  61  Pac. 
050. 

Corporations,   like   natural    peraons,   art 
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bound  only  by  the  acts  and  contracts  of  their 
agents,  made  within  the  scope  of  their  au- 
thority. 

Helena  Nat.  Bank  v.  Rocky  Mountain 
Teleg.  Co.  20  Mont.  391,  51  Pac.  829 ;  Butte 
d  B.  ConsoL  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  21  Mont.  541,  55  Pac.  112;  Ma- 
thias  V.  White  Sulphur  Springs  Asso.  19 
Mont.  359,  48  Pac.  624;  Kircher  v.  Conrad, 
9  Mont.  197,  7  L.  R.  A.  471,  23  Pac.  74; 
Rathbnn  v.  Snow,  123  N.  Y.  343,  10  L.  R.  A. 
355,  25  N.  E.  379;  Trent  v.  Sherlock,  24 
Mont.  255,  61  Pac.  650. 

In  the  absence  of  knowledge  as  to  the  ex- 
tent of  an  agent's  authority,  persons  deal- 
ing with  him  may  assume  that  he  has  au- 
thority to  do  a  certain  act  from  repeated 
ratifications  of  such  acts  by  his  principal; 
but  such  presumption  is  not  warrantea  by 
a  single  instance  of  such  ratification. 

First  Nat.  Bank  v.  Hall,  8  Mont.  346,  20 
Pac.  638 ;  Bank  of  Deer  Lodge  v.  Hope  Min. 
Co.  3  Mont.  151,  35  Am.  Rep.  458. 

Pisott,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  recover  judgment 
for  the  reasonable  value  of  services  alleged 
to  have  been  rendered  by  the  plaintiff  and 
one  McKenzie,  as  physicians  and  surgeons, 
at  the  special  instance  and  request  of  the 
defendant,  a  corporation  organized  for  the 
purpose  of  mining,  and  engaged  in  that  busi- 
ness, in  the  county  of  Deer  Lodge,  Montana. 
The  defendant' denied  that  it  ever  employed 
the  plaintiff  or  McKenzie,  and  traversed  the 
allegation  of  the  complaint  touching  the  rea- 
sonable value  of  the  services.  The  evidence 
disclosed  or  tended  to  show  the  existence  of 
the  following  facts:  One  Shafner  was  the 
president  of  the  defendant,  one  Loomis  its 
secretary  and  general  manager,  and  one 
Heaton  its  assistant  manager  and  foreman. 
On  January  13,  1898,  Beaton  and  two  other 
employees  of  the  defendant  were  injured  by 
the  explosion  of  a  blast  in  the  Gold  Coin 
mine,  owned  by  the  defendant,  and  in  which 
they  were  then  working.  On  the  same  day 
the  men  were  taken  to  a  hospital  in  Ana- 
conda, where  they  received  at  the  hands  of 
the  plaintiff  and  McKenzie  medical  and  sur- 
gical attendance  and  treatment  for  several 
months.  The  hospital  had  no  contract  with 
the  defendant,  nor  were  there  any  relations 
between  it  and  the  defendant.  The  plaintiff 
was  surgeon  to  the  hospital.  After  the  first 
examiimtion  of  the  men,  the  plaintiff  sug- 
gested to  Beaton  the  employment  of  a  spe- 
cialist in  diseases  of  the  eye,  and  that  it 
would  be  well  to  call  in  one  Grigg.  To  this 
Beaton  assented,  saying  that  the  defendant 
would  pay  all  the  expenses  incident  to  the 
treatment  of  himself  and  of  the  other  men. 
Tliereupon  the  plaintiff  called  in  Grigg,  who 
gave  to  tlie  eyes  of  the  men  such  attention 
as  was  necessary.  On  the  14th,  which  was 
the  day  after  the  accident,  Loomis  tele- 
graphed to  the  plaintiff  to  spare  no  expense 
in  giving  Beaton  the  best  possible  nursing 
and  attention,  and,  if  the  other  men  who 
had  been  injured  needed  surgical  and  hospi- 
tal treatment,  to  provide  it,  and  he  would 
pay  all  the  expenses.    Thereafter,  and  while 
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the  plaintiff  was  professionally  attending 
Beaton  and  his  companions,  Loomis  orally 
assured  the  plaintiff  and  McKenzie  that  the 
defendant  would  pay  them.  McKenzie  as- 
signed his  account  to  the  plaintiff.  Grigg's 
bill  for  the  services  rendered  by  him  was 
paid  in  pail  by  Beaton,  and  in  part  by  a 
check  on  some  part  of  which  appeared  the 
name  of  the  defendant,  Grigg  testifying  that 
he  did  not  know  where  the  name  of  the  de- 
fendant appeared  thereon,  but  it  was  his 
"impression  that  it  was  signed  by  the  Gold 
Coin  Mining  Company,  per  someone  else's 
order."  On  motion  of  the  defendant,  the 
court  ffranted  a  nonsuit,  for  the  reason  that 
no  authority  had  been  shown  in  either  lioom- 
is  or  Beaton  to  employ  the  plaintiff  or  Mc- 
Kenzie, on  behalf  of  the  defendant,  to  at- 
tend the  men  injured;  that  the  evidence  did 
not  show  that  the  employment  of  the  plain- 
tiff or  his  assignor  came  within  the  scope  of 
the  authority  of  either  Loomis  or  Beaton; 
and  that.,  therefore,  the  plaintiff  failed  to 
show  the  liability  of  the  defendant.  The  or- 
der granting  the  motion  was  followed  by  a 
judgment  in  favor  of  the  defendant,  from 
which,  and  from  an  order  refusing  a  new 
trial,  the  plaintiff  appeals. 

Several  errors  are  specified,  but  the  que»^ 
tion  presented  by  the  order  granting  the 
nonsuit  is  the  only  one  that  requires  consid- 
eration. The  plaintiff  contends  that  Loom- 
is, the  general  manager  of  the  defendant, 
was,  by  virtue  of  his  office,  empowered  to 
employ  the  plaintiff  and  McKenzie  in  the 
name  of  his  principal,  and  to  bind  it  by  his 
promise  to  pay  them.  He  insists  that  au- 
thority to  employ  physicians  and  surgeons 
to  attend  upon  miners  injured  while  engaged 
in  working  for  the  defendant  was  impliedly 
delegated  to  Loomis  by  his  appointment  to 
the  ofiice  of  general  manager,  and  that 
neither  express  authority  nor  subsequent 
ratification  by  the  company  need  be  shown, 
and  that  the  defendant  paid  a  part  of 
Grigg's  bill,  thereby  ratifying  the  employ- 
ment of  the  plaintiff.  It  is  argued  that 
Ix)omis,  in  his  capacity  of  secretary  and  gen- 
eral manager  of  the  defendant,  was  its  rep- 
resentative, and  in  the  transaction  of  its  or- 
dinary affairs  might  do  whatever  the  corpo- 
ration could  do  within  the  scope  of  its  pow- 
ers, and  that  the  general  manager  of  a  min- 
ing company  must  necessarily  receive  full 
power  to  act  for  the  company  in  all  emergen- 
cies. In  short,  the  contention  is  that  the 
law  presumes  the  general  manager  of  a  min- 
ing corporation  to  be  clothed  with  the  pow- 
er which  Loomis  attempted  to  exercise,  and 
that  courts  must  take  judicial  notice  of  such 
power. 

A  principal  is  bound  only  by  the  author- 
ized acts  of  his  agent,  and  prior  authority  or 
subsequent  ratification  must  be  shown  in  or* 
der  to  render  the  principal  answerable  ew 
contractu  for  the  conduct  of  his  agent.  The 
agent's  authority  may  be  either  express  or 
implied,  but  the  act  done  or  the  promise 
made  by  the  agent  must  be  within  the  pow- 
ers expressly  or  impliedly  delegated  to  hinu 
Though  the  act  was  not  authorized  at  the 
time  it  was  done,  it  may  be  ratified  subse- 
(]uently  by  a  competent  principaL    Powers 
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of  the  agent  cannot  be  enlarged  by  his  un- 
authorized representations  or  promises.  The 
principal  is  bound,  however^  by  the  acts  of 
the  agent,  who  is  held  out  by  him  as  pos- 
sessing authority  to  do  the  act  which  he 
does.  In  such  case  his  acts  are  the  princi- 
pal's when  done  under  such  apparent  au- 
thority, and  the  principal  is  estopped  to 
deny  the  aeent's  authority  when  the  person 
dealing  witn  the  aeent  relied  upon  the  hold- 
ing out.  The  implication  of  a  promise,  on 
the  part  of  one  who  requests  the  perform- 
ance of  medical  or  surgical  services  for  an- 
other, to  pay  for  them,  does  not  arise  "un- 
less the  relation  of  the  person  making  the 
request  to  the  patient  is  such  as  raises  a  le- 
gal obligation  on  his  part  to  call  in  a  physi- 
cian and  pay  for  the  services."  Meisenhach 
▼.  Southern  Cooperage  Co.  45  Mo.  App.  232; 
Boyd  V.  Happington,  4  Watts,  247 ;  Crane  v. 
BaudouinCy  55  N.  Y.  256.  To  make  him  lia- 
ble, there  must  be  an  express  promise  or 
engagement  to  pay  by  the  one  who  called  in 
the  surgeon,  or  by  his  authorized  agent. 
These  general  rules  are  applicable  to  corpo- 
rations as  well  as  to  natural  persons. 
Butte  d  B,  Consol.  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.  21  Mont.  539,  65  Pac.  112; 
Trent  V.  Sherlock,  24  Mont.  255,  61  Pac. 
650.  Both  alike  are  bound  by  the  acts  of 
their  agents  done  within  the  scope  of  the  au- 
thority ostensibly  delegated. 

In  the  case  at  bar  certain  employees  of  the 
defendant,  while  working  in  its  mine,  were 
injured  by  the  explosion  of  a  blast.  It  does 
not  appear  that  the  company  was  in  any 
wise  at  fault;  the  employment  of  the  plain- 
tiff by  Beaton  and  Ix>omis,  who  assumed  to 
act  in  the  name  of  the  company,  being  of  it- 
self no  evidence  that  the  defendant  was  neg- 
ligent, or  that  in  their  opinion  it  was  re- 
sponsible for  the  accident.  The  men  were 
removed  to  a  hospital,  with  which  the  de- 
fendant had  no  connection  or  contract  what- 
ever, and  were  there  treated  by  physicians 
and  surgeons,  to  whom  the  general  manager 
of  the  defendant  made  promises  to  the  effect 
that  the  defendant  would  pay  them.  There 
was  nothing  tending  to  show  that  the  gen- 
eral manager  had  theretofore  assumed  so  to 
bind  tlie  defendant;  there  was  nothing  to 
show  that  the  corporation  had  in  any  man- 
ner whatever  expressly  delegated  to  the  gen- 
eral manager  authority  to  exercise  such 
power,  nor  was  there  any  evidence  that  gen- 
eral managers  of  mining  corporations  habit- 
ually exercised  that  power.  Can  the  court 
declare,  upon  this  state  of  facts,  that  the 
general  manager  of  the  defendant  possessed 
authority  to  bind  the  defendant  by  employ- 
ing physicians  and  surgeons?  We  think 
not.  While  there  can  be  no  doubt  of  the  im- 
plied power  of  a  corporation  of  the  class  to 
which  the  defendant  belongs  "to  incur  ex- 
pense on  account  of  injuries  received  by  its 
employees  in  the  line  of  their  employment, 
in  the  absence  of  any  express  statutory 
grant  of  such  power"  (6  Thomp.  Corp.  § 
5840),  the  law  unquestionably  is  that  such 
a  '*orporation  does  not  owe  to  its  employees 
any  implied  legal  duty  to  do  so.  Without 
attempting  to  enumerate  every  duty  of  the 
master,  we  may  say,  in  general  terms,  that 
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a  corporation,  like  any  other  master,  dis- 
charges its  primary  duties  as  master  to  the 
seixant  when  it  furnishes  him  with  a  rea- 
sonably safe  place  in  which  to  work,  reason- 
ably safe  tools  with  which  to  work,  and  uses 
reasonable  care  in  selecting  fellow  servants, 
or,  rather,  is  free  from  negligence  in  these 
three  respects.  It  would  not  seriously  be 
asserted  that  a  natural  person  owes  to  his 
servant  or  employee  the  l^al  duty  to  fur- 
nish medical  or  surgical  aid  to  him,  or  to 
nurse  him  when  sick  or  disabled,  or  when  in- 
jured while  working  for  the  master  or  em- 
ployer; indeed,  we  apprehend  the  law  does 
not  impose  such  obligation  upon  him  in  any 
event  without  an  agreement  by  which  he  as- 
sumes such  burden.  For  instance,  a  servant 
suffers  a  bodily  injury  through  the  actiona- 
ble negligence  of  the  master;  although  the 
master  must  answer  to  the  servant  in  dama- 
ges for  all  loss  proximately  resulting,  in- 
cluding physicians'  and  surgeons'  charges, 
yet  the  law  does  not  require  him  to  engage 
their  services,  or  to  pay  them  for  performing 
the  services.  He  may,  if  he  chooses,  em- 
ploy physicians,  surgeons,  and  nurses,  and 
promise  to  pay  them,  and,  of  course,  he 
would  then  be  liable  directly  to  those  em- 
ployed. Whether  or  not,  in  such  a  case  as 
thp'  one  last  suggested,  the  general  manager 
of  a  mining  company  can  bind  his  principal, 
is  not  necessary  to  be  decided  upon  this  ap- 
peal. If  he  can,  the  power  must  rest  upon 
the  assumption  or  theory  that  in  appointing 
a  general  manager  the  company  impliedly 
delegates  to  him  authority  to  lessen  the  ex- 
tent of  the  injuries  inflicted  by  the  princi- 
pal's  wrong,  and  thereby  diminish  the 
amount  of  damages  for  which  the  latter 
would  otherwise  be  liable.  As  has  been  said, 
there  is  nothing  in  the  case  at  bar  to  indi- 
cate that  the  defendant  was  at  fault,  or  that 
it  had  agreed  with  the  wounded  men  to  pro- 
vide surgeons  or  physicians  for  them  in  case 
of  accident.  If  the  defendant's  directors 
had  met  and  employed  the  plaintiff  and  Mc- 
Kenzie  to  attend  the  wounded  men,  they 
would  have  bound  the  defendant;  but  the  di- 
rectors would  not  thereby  have  performed  a 
duty  imposed  by  law  upon  them  or  upon  the 
defendant.  Beyond  doubt  the  corporation, 
through  its  board  of  directors, — its  govern- 
ing body. — possessed  the  right  at  any  time 
to  delegate  the  exercise  of  this  power  to  any 
officer  or  person.  Now,  the  general  manager 
represents  the  corporation  in  all  matters 
falling  within  the  scope  of  the  powers  ac- 
tually conferred  or  which  he  is  held  out  by 
the  company  to  possess.  "Whenever  a  cor- 
poration appoints  a  general  manager  or  su- 
perintendent, by  whatever  name  called,  it  by 
that  very  fact  impliedly  holds  him  out  to  the 
public  as  possessed  of  the  authority  to  bind  it 
by  contracts  which  are  necessary,  proper,  or 
usual  to  be  made  in  the  ordinary  prosecution 
of  its  business."  4  Thomp.  Corp.  §  4850: 
Georgia  Military  Academy  y.  Estill.  77 
Ga.  409.  In  Trent  v.  Sherlock,  24  Mont. 
255,  61  Pac.  650,  we  said:  "No  principle 
of  law  is  more  clearly  settled  than  that  an 
agent  to  whom  is  intrusted  by  a  corporation 
the  management  of  its  local  affairs,  whether 
such  agent  be  designated  as  president,  gen- 
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eral  manager,  or  Buperintendent,  may  bind 
his  principal  by  contracts  which  are  neces- 
&ar>',  proper,  or  usual  to  be  made  in  the  ordi- 
nary prosecution  of  its  business.  .  .  . 
The  fact  that  he  occupies,  by  the  consent  of 
the  board  of  directors,  the  position  of  such 
an  agent,  implies,  without  further  proof,  the 
authority  to  do  anything  which  the  corpora- 
tion itself  may  do,  so  long  as  the  act  done 
pertains  to  the  ordinary  business  of  the  com- 
pany. .  .  .  Even  where  the  contract  in 
question  pertains  to  matters  without  the 
ordinary  course  of  business,  but  within  the 
power  of  the  corporation, — that  is,  such  as 
18  not  prohibited  by  its  charter  or  by  express 
provision  of  law, — ^the  authority  of  the 
agent  may  be  established  by  proof  of  the 
'course  of  business  between  the  parties  them- 
selves, by  the  usages  and  practice  which  the 
company  may  have  permitted  to  grow  up  in 
its  business,  and  by  the  knowledge  which  the 
board,  charged  with  the  duty  of  controlling 
and  conducting  the  transactions  and  proper- 
ty of  the  corporation,  had,  or  must  be  pre- 
sumed to  have  had,  of  the  acts  and  doings  of 
its  subordinates  in  and  about  the  affairs  of 
the  corporation.*  .  .  •  .  'There  is  no  rea- 
son, and  can  be  no  legal  principle,  which  will 
put  the  agent  of  a  corporation  on  any  differ- 
ent footing  than  the  s^gent  of  an  individual, 
in  reffard  to  the  same  business.' "  He  can- 
not, however,  bind  his  principal  by  a  con- 
tract to  confer  a  gratuity  or  bestow  a  chari- 
ty, however  strong  the  promptings  of  hu- 
manity may  be.  He  acts  for  and  is  virtual- 
ly the  company  itself  in  those  matters  only 
which  have  to  do  with  its  ordinary  business, 
and  are  within  the  scope  of  the  duties  dele- 
£^ted  to  him  for  performance.  Unless  the 
limits  of  his  authority  are  shown  to  have 
been  enlarged,  the  duties  of  the  general  man- 
ager are  confined  to  the  transaction  of  the 
Ijusiness  of  the  corporation  as  distinguished 
from  its  mere  ethical  duties  and  consequent 
imperfect  obligations  or  supposed  charities. 
The  fact  that  a  certain  person  is '  general 
nianaofer  of  a  mining  company  does  not,  in 
and  of  itself,  imply  authority  in  him  to  bind 
the  company  in  matters  other  than  those  of 
business  affairs.  It  may  not  be  said,  as 
matter  of  law,  or  declared  as  a  fact  judicial- 
ly known,  that  general  managers  of  mining 
corporations  are  usually  clothed  with  such 
authority  as  that  assumed  by  Loomis.  So 
to  hold  would  be  to  affirm  that  every  gener- 
al manager  may  contract  with  physicians 
and  surgeons  in  behalf  of  the  mining  com- 
pany for  which  he  is  agent,  irrespective  of 
the  rights  of  the  company  and  without  re- 
fi^rd  to  whether  it  was  at  fault.  If  he  has 
such  authority  by  virtue  of  his  office,  then  he 
may  bind  the  company  to  pay  for  the  serv- 
ices and  expenses  of  surgeons,  physicians, 
nurses,  and  others  rendered  to  and  paid  out 
for  men  who,  through  their  own  gross  n^li- 
gence,  have  suffered  injuries  in  his  com- 
pany's mines,  and  his  promise  in  the  nami- 
of  the  company  to  pay  any  price  that  might 
be  agreed  upon  by  him  and  those  employed 
would  (in  the  absence  of  fraud)  bind  the 
<K>rporation.  -  If  such  authority  inheres  in 
the  office  of  general  manager,  then,  as  was 
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remarked  bv  Mr.  Justice  Graves  in  Mar- 
queite  d  O",  R,  Co,  v.  Taft,  28  Mich.  289, 
Loomis  "must  be  taken  to  have  had,  not 
merely  the  ordinary  powers  of  control  and 
management  pertaining  to  superintendency, 
but  the  larger  and  more  imperial  power  to 
bind  the  treasury  of  the  company  to  bestow 
what  in  law  would  have  to  be  considered  as 
something  originally  resting  on  imperfect 
obligation."  If  such  authority  is  conferred 
on  a  general  manager,  the  court  does  not 
ta,ke  judicial  notice  of  it.  £viden(/e  tending 
to  prove  it  must  be  adduced. 

We  are  aware  of  the  many  cases  holding 
that  the  general  agent,  managing  agent,  gen- 
eral manager,  or  superintendent  of  a  rail- 
way company  has,  by  virtue  of  his  office,  im- 
plied authority  to  employ,  on  behalf  of  the 
company,  physicians  and  surgeons  to  attend 
persons*  injured  by  the  company,  including 
those  injured  in  the  line  of  their  duties 
while  working  for  it,  of  which  the  following 
are  typical:  Walker  v.  Oreat  Weatern  R. 
Co.  L.  R.  2  Exch.  228 :  Atlantic  &  P.  R.  Co. 
V.  Reianer,  18  Kan.  458;  Pacific  R.  Co.  v. 
Thomas.  19  Kan.  256;  Atchison  d  N.  R.  Co. 
V.  Reeaher,  24  Kan.  228;  Toledo,  W.  d  W. 
R.  Co.  V.  Rodrigucs,  47  111.  188,  95  Am.  Dec. 
484;  Toledo,  W.  d  W.  R.  Co.  v.  Prince,  50 
111.  2fi;  Indianapolis  d  St.  L.  R.  Co.  v.  Mor- 
ris, 67  111.  295;  Cairo  d  St.  L.  R.  Co.  v.  Ma- 
honey,  82  111.  73,  25  Am.  Rep.  299;  Cincin- 
nati, /.  St.  L.  d  C.  R.  Co.  V.  Davis,  126  Ind. 
99,  9  L.  R.  A.  503,  25  N.  E.  878,  and  cases 
there  cited;  and  of  some  cases  in  which  the 
contrary  doctrine  is  announced:  Broton  v. 
Missouri,  K.  d  T.  R.  Co.  67  Mo.  122;  Steph- 
enson V.  New  York  d  H.  R.  Co.  2  Duer,  341. 
Whether  the  doctrines  announced  in  the 
class  of  cases  first  mentioned  would  have 
been  applied  to  mining  corporations  under 
the  facts  here  disclosed,  we  need  not  inquire. 
Whatever  may  be  the  rule  touching  the  pre- 
sumptions with  respect  to  the  powers  of  rail- 
way officials,  in  our  opinion  a  presumption 
that  the  general  manager  of  a  mining  cor- 
jx^ration  has  oeen  clothed  with  the  delegated 
power  to  exercise  the  authority  which  Ix)om- 
is  assumed  to  exercise  cannot  be  indulged. 
In  some  of  the  casos  cited  the  judges  seem 
to  have  been  unconsciously  influenced  more 
by  considerations  of  humanity  or  moral  ob- 
ligations and  of  hardship  than  by  the  law 
of  agency.  Legal  principles  must  govern  all 
cases  falling  within  them,  witliout  regard  to 
the  views  entertained  by  the  judges  touch- 
ing the  supposed  hardship  occasioned  in  a 
particular  instance.  Sanford  v.  Gates,  T.  d 
Co.  21  Mont.  290,  63  Pac.  749. 

As  to  the  contention  that  the  company 
ratified  the  employment  of  the  plaintiff,  suf- 
fice it  to  say  that  the  testimony  of  Grigg  did 
not  constitute  sufficient  evidence  to  prove  a 
ratification,  and  that  there  was  no  other  evi- 
dence tending  to  show  it. 

Finding  no  error  in  the  record,  the  judg- 
ment and  order  refusing  a  new  trial  are  af- 
firmed, 

Mllbnrn,  J.,  concurs.     The  Chief  Jns- 

tloe,  having  tried  the  cause  in  the  court  be- 
low, takes  no  part  in  this  decision. 
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STATE     of    Montana    e»    reU    ROBERT 
MITCHELL  FURNITURE  COMPANY 

o. 

JoBeph  K.  TOOLE,  GovenKxr,  et  ak 
(•••••••  .Mont..  .••«••«) 

1.  A  proceedtnv  to  compel  a  state 
board  of  supply  to  execute  a  coatraet 

for  state  suppllea  which  has  received  Its  ap- 
proval  is  not  within  the  rule  that  a  state 
cannot  be  sued  In  its  own  courts  without  tta 
express  consent. 

2.  Wlien  a  state  board  of  supply  basy 
after  compliance  ^ritb  tbe  statutory 
prercQulsiteSy  regularly  a^rarded  a 
contract  for  supplies,  It  cannot  refuse  to 
execute  the  formal  coi^tract  and  cancel  the 
award,  unless  some  cause  exists  which  the 
law  recognises  as  sufficient  to  invalidate  the 
contract. 

8.  Tbat  one  wbose  bid  to  furnisb  state 
supplies  bas  been  accepted  is  denom* 
Inated  by  labor  unions  as  hostile  to  labor 
organizations,  and  Is  classed  as  a  scab  em- 
ployer, is  no  ground  for  refusal  by  the  board 
of  supply  to  execute  the  formal  contract  in 
pursuance  of  the  bid  and  acceptance. 

4.  A  valid  contract  for  public  supplies 
cannot  be  let  upon  a  bid  tendered  pursu- 
ant to  an  advertisement  limiting  the  right  to 
bid  to  persons  employing,  or  who  will  in  the 
future  employ,  unioo  labor  only. 

6.  Hettinff  up  an  insufllclent  cause  for 
refusal  In  a  proceeding  to  compel  state  of- 
ficers to  execute  a  contract  for  supplies  will 
not  estop  them  from  subsequently  urging 
other  defenses. 

6.  A  valid  contract  for  state  supplies 
cannot  be  made  after  advertisemoit  for 
bids  In  only  one  paper  printed  in  the  state, 
where  the  statute  provides  that  before  the 
contract  is  let  the  advertisement  for  bids 
must  be  published  In  two  papers  so  printed. 

7.  4  count Itutional  provision  tbat  all 
state  printing  sball  be  performed  un- 
der contract,  to  be  given  to  the  lowest  bid- 
der, does  not  deprive  the  legislature  of  power 
to  require  advertisements  for  bids  to  furnish 
state  supplies  to  be  published  in  two  news- 
papers. 

(October  28,  1901.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendants,  constituting  the 
state  furnishing  board,  to  sign  a  contract 
which  had  been  awarded  to  relator  for  the 
furnishing  of  supplies  for  the  state  capitol. 
Dismissed, 

Statement  by  Plsott,  J.: 

This  is  an  application  by  the  plaintiff,  for 
Robert  Mitchell  Furniture  Company,  for  a 
writ  of  mandate  commanding  the  defend- 
ants to  sign  a  certain  alleged  contract.  An 
alternative  writ  was  issued.  A  demurrer  to 
the  petition  and  a  motion  to  quash  the  writ 
were  overruled  and  denied  pro  forma.  An- 
swers and  a  reply  were  then  filed.  Upon 
the  is^^iies  thus  iramed  evidence  was  taken. 

Note. — As  to  constitutionality  of  ordinance 
or  provision  in  contract  giving  monopoly  to 
union  labor  on  city  contracts,  see.  In  this  aeries, 
Adams  v.  Brenan  (111.)  42  L.  R.  A.  718:  At- 
lanta V.  St^in  (Ga.)  51  L.  R.  A.  335;  and  Fiske 
V.  I'eople  ex  rel.  Raymond  (III.)  52  L.  R.  A.  291. 
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So  far  as  need  be  stated,  the  facts  are  these: 
The  defendants  Toole,  Donovan,  and  Hays 
are,  and  since  January  7,  1901,  have  heea^ 
respectively,  governor,  attorney  general,  and 
secretaiy  of  state  of  the  state  of  Montana, 
and  as  such  have  constituted,  and  do  now 
constitute,  the  state  board  of  examiners  and 
cw  officio  furnishinff  board.  One  of  the  du- 
ties of  the  fumishmg  board  is  to  provide 
furniture  and  supplies  for  the  state  capitol, 
and  to  that  end  to  contract  with  the  lowest 
responsible  bidder  therefor.  On  the  20th 
day  of  May,  1901,  the  board  directed  that 
an  advertisement  be  inserted  in  the  Helena 
Independent,  a  daily  newspaper  printed  at 
the  seat  of  government  of  the  state,  and 
in  two  newspapers  printed  and  published 
without  the  state,  for  sealed  proposals  to 
furnish  certain  supplies  and  furniture  for 
the  state  capitol.  Tne  advertisement  ran  for 
twenty  days  in  the  Helena  Independent  and 
in  the  other  newspapers  designated  by  the 
board,  but  it  was  not  inserted  in  any  news- 
paper printed  in  the  state  of  Montana  ex- 
cept the  Independent.  Before  the  publica- 
tion of  the  advertisement,  the  board  had 
awarded  to  the  owner  of  the  Helena  Inde- 
pendent a  contract  to  do  the  j^rinting  for 
the  state,  which  contract  was  in  existence 
while  the  advertisement  appeared  in  that 
newspaper.  On  the  1st  day  of  August,  1901, 
the  board  opened  and  compared  the  proposals 
received,  there  being  six  bidders.  Among  the 
proposals  was  one  from  the  plaintiff,  offer- 
ing to  furnisli  the  supplies  called  for  in  the 
advertisement  at  a  stated  price.  On  August 
2d,  3d,  and  5th  the  board  further  discussed 
and  considered  the  several  proposals,  and 
on  the  6th  day  of  August,  by  unanimous  vote, 
awarded  the  contract  to  the  plaintiff  for  the 
sum  of  $35,781  upon  the  amended  proposal, 
schedule,  and  specifications  submitted  by  the 
plaintiff,  and  notified  the  company  of  the  ac- 
ceptance of  its  offer.  The  attorney  general 
was  directed  by  the  board  to  prepare  a  for- 
mal contract  conformable  to  the  agreement 
resulting  from  the  acceptance  of  the  bid. 
This  he  did,  and  it  was  signed  by  the  plain- 
tiff, but  not  by  the  board  or  its  members. 
The  bid  of  the  plaintiff  was  n5t  accompanied 
by  any  bond.  At  some  time  between  the 
10th  and  23d  of  August  the  plaintiff  de- 
livered to  the  attorney  general  its  bond 
bearing  date  August  10th,  in  the  penal  sum 
of  $18,000,  payable  to  the  state  furnishing 
board  of  the  state  of  Montana.  This  bond 
was  never  presented  to  the  board.  A  few 
days  prior  to  the  23d  of  August  the  members 
of  the  board  received  from  certain  organiza- 
tions, commonly  called  "labor  unions/'  pro- 
tests against  the  signing  of  the  contract 
theretofore  made  with  the  plaintiff,  the  pro- 
tests asserting  hostility  on  the  part  of  the 
plaintiff  towards  labor  organizations,  and 
that  it  employed  persons  who  were  not  mem- 
bers of  unions.  A  meeting  was  called  for 
August  23d  for  the  sole  purpose  of  investi- 
gating and  taking  action  upon  these  pro- 
tests. At  the  meeting  one  McDonald,  presi- 
dent of  the  union  known  as  the  "Western 
I^abor  Union,"  presented  the  protests  and 
evidence  in  support  of  the  so-called  "charges," 
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and  a  representative  of  the  plaintiff  appeared 
in  its  bdmlf.  Upon  eonsideration  of  the 
"charges"  and  the  purported  evidence  in  sup- 
port of  them,  the  board  formally  reconsid- 
ered its  action  in  awarding  the  contract  to 
the  plaintiff,  the  governor  voting  in  the  nega- 
tive. It  was  then  moved  that  the  contract 
be  canceled,  which  motion  was  carried 
acainst  the  ne^tive  vote  of  the  ^vemor. 
The  following  is  a  copy  of  the  minutes  of 
that  meeting: 

Helena,  Mont.,  Aug.  23,  1901. 
The  following  protests  to  the  signing  of 
the  contract  with  the  Robert  Mitchell  Furni- 
ture Company  having  been  received:  Silver 
Bow  Trades  &  Lai^r  Assembly,  No.  61, 
Butte,  Mont. ;  Missoula  Federal  Labor  Union 
No.  43,  Missoula,  Mont.;  Western  Labor 
Union,  Butte,  Mont.;  Western  Montana 
Trades  &  Labor  Coimcil,  Missoula,  Mont.; 
Barbers'  Union,  Butte,  Mont.;  Mountain 
View  Lodge,  No,  29,  International  Associa- 
tion of  Machinists,  Anaconda,  Mont. ;  United 
Brotherhood  of  Carpenters  and  Joiners  of 
America,  Missoula,  Mont.;  Big  Blackfoot 
Lumbermen's  Union  No.  47,  Bonner,  Mont.; 
Montana  State  Trades  &  Labor  Coimcil, 
Butte,  Mont. ;  Carpenters'  Union  No.  88,  An- 
aconda*. Mont. ;  R^  Lodee  Labor  Union,  No. 
70,  Red  Lodge,  Mont., — ^tne  board  met  to  hear 
the  matter  of  such  protests,  which  were  pre- 
sented by  Mr.  Daniel  McDonald,  president 
of  the  Western  Labor  Union,  on  behalf  of 
the  several  labor  organizations,  and  by  Mr. 
Lou  Hartson,  on  behalf  of  the  Robert  Mitch- 
ell Furniture  Company.  The  minutes  of  the 
previous  meetings  were  approved.  In  the 
matter  of  the  protest  against  awarding  the 
contract  to  the  Robert  Mitchell  Furniture 
Company  for  the  furnishing  of  the  state 
capitol,  whereas,  evidence  was  submitted  to 
the  board  that  the  said  Robert  Mitchell  Fur- 
niture Company  was  denominated  by  the  la- 
bor unions  of  the  United  States  as  hostile 
to  labor  organizations,  and  was  classed  as 
a  scab  company;  and,  whereas,  said  facts 
were  presented  to  the  state  furnishing  board: 
Now,  therefore,  after  considering  the  charges 
and  evidence  in  support  thereof,  it  is  hereby 
resolved  that  the  action  of  the  board  in 
awarding  the  contract  to  the  Robert  Mitchell 
Furniture  Company  be  reconsidered.  And 
that  motion  carriai,  Messrs.  Donovan  and 
Hays  voting  aye.  A  motion  being  made  by 
a  member  of  the  board  to  cancel  said  con- 
tract, and  the  same  being  submitted  to  the 
board,  was  carried,  Messrs.  Donovan  and 
Hays  voting  aye,  and  the  contract  was  de- 
clared to  l^  canceled.  On  both  the  above 
motions  Gov.  J.  K.  Toole  voted  in  the  nega- 
tive. Mr.  Lou  Hartson,  the  representative 
of  the  Robert  Mitchell  Furniture  Co.,  was 
notified  in  person  by  the  secretary  of  the 
board  of  the  decision  of  the  board,  rescind- 
ing the  former  order  to  award  the  contract 
to  his  firm.    Board  adjourned. 

At  this  meeting  the  governor  inquired 
where  the  bond  was,  and  the  attorney  gen- 
eral answered  that  he  had  it  in  his  office, 
whereupon  the  governor  inquired  whether 
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there  was  anv  objection  on  account  of  the 
bond,  and  whether  there  were  any  objec- 
tions other  than  the  one  presented  to  the 
board  by  the  labor  unions,  and  was  informed 
that  there  were  none.  As  to  which  member 
of  the  board  informed  the  governor  that 
there  was  no  objection  to  the  contract  save 
the  one  in  respect  of  union  labor  is  not  clear, 
for  the  governor,  after  testifying  that  he 
made  inquiries  at  that  meeting  of  the  board 
whethex  there  was  any  other  reason,  and 
was  told  that  there  was  not,  testified:  "1 
will  not  say  positively  that  you  [the  attoru'^ 
general]  said  that  tnere  were  no  other  r&i- 
sons  or  objections  to  that  bid,  but  you  maoe 
no  objection  on  account  of  the  bond.  .  . 
There  was  no  other  reason  assigned,  or  sug 
gested,  passed  upon,  or  determined  by  th€ 
board.''  The  secretary  of  state  testified  that 
the  only  reason  why  he  voted  to  rescind  the 
contract  was  because  of  the  matter  set  out 
in  the  resolution.  No  reason  was  assigned, 
suggested,  discussed,  passed  upon,  or  con- 
sidered by  the  board  other  than  the  one  set 
forth  in* the  resolution.  At  the  time  of 
the  rescission  or  cancelation  of  the  contract 
the  attorney  general  knew  that  the  advertise- 
ment had  not  been  printed  in  any  news- 
paper in  Montana  except  the  Helena  Inde- 
pendent, and  had  actual  knowledge  of  the 
provision  of  §  705  of  the  Political  Code  which 
makes  it  the  duty  of  the  board  to  advertise 
for  twenty  days  in  two  daily  newspapers 
printed  in  the  state.  On  the  28th  aay  of 
August,  1901,  this  proceeding  was  instituted, 
the  plaintiff  asking  that  the  defendants  be 
required  to  sign  and  deliver  the  formal  con- 
tract prepared  by  the  attorney  general,  or 
one  in  substance  similar  thereto.  There- 
after, and  on  the  18th  day  of  October,  a  bond 
in  the  penal  sum  of  $75,000,  duly  executed 
by  the  plaintiff  and  a  surety  company,  con- 
ditionea  for  the  faithful  performance  of  the 
contract,  was  delivered  to  the  secretary  of 
state,  but  no  action  thereon  was  taken  by 
the  board. 

Messrs.  Toole  ft  Bach,  for  relator: 

The  general  law  of  the  state  concerning 
contracts,  when  there  is  no  express  provi- 
sion to  the  contrary,  is  as  applicable  to  the 
state  as  to  the  individual  or  corporation: 

State  V.  Buttles,  3  Ohio  St.  SOd. 

The  statutes  and  decisions  of  our  courts 
confine  defendants  to  the  objections  urged 
before  the  proceedings  were  commenced. 

Civil  Code,  §  3412;  Bishop,  Conitr.  en- 
larged ed.  §  996;  O'Keefe  v.fiyer,  20  Mont. 
486,  52  Pac.  196;  Bchultz  v.  O'Rourke,  18 
Mont.  431,  45  Pac  634;  yetoell  v.  Meyen- 
dorff,  9  Mont.  254,  8  L.  R.  A.  440,  23  Pac. 
333 ;  Fisk  v.  Cuthbert,  2  Mont.  693 ;  OlUo  d 
M.  R,  Co.  V.  McCarthy,  96  U.  S.  268,  24  L. 
ed.  693. 

The  resolution  is  in  direct  conflict  with  the 
Federal  Constitution  and  the  organic  law 
and  statutes  of  the  state.  It  se^s  to  de- 
stroy the  equality  of  labor  by  boycotting  its 
products  in  the  open  market. 

To  impose  upon  an  individual  the  neces- 
sity of  becoming  a  member  of  any  order  or 
organization  before  he  is  entitled  to  the  in- 
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alienable  rights  secured  to  him  by  the  Con- 
stitution is  un-American  in  all  of  its  attri- 
butes and  consequences. 

Adams  v.  Brenan,  177  111.  194,  42  L.  R.  A. 
718,  52  N.  E.  314;  Holden  v.  Alton,  170  111. 
318,  53  N.  £.  556;  State,  Paterson  Chronicle 
Co.,  Prosecutor,  v.  Pateraon  (N.  J.  L.)  48 
Atl.  589. 

2So  far  as  the  printing  is  concerned,  under 
S  704  of  the  Political  Code,  and  art.  5,  §  30, 
of  the  Constitution,  the  legislative  power  is 
confined  to  the  regulations  creating  the 
board  and  mode  of  letting  the  contract  un- 
der the  limitations  impost. 

The  Constitution  is  general  in  its  terms 
and  prohibits  the  legislative  assembly  from 
exercising  the  power  in  any  other  way  than 
the  mode  prescribed,  in  so  far  as  the  mat- 
ters enumerated  therein  are  concerned.  If 
any  exceptions  are  to  be  made,  we  must  find 
room  for  them  in  the  Constitution  itself, 
which  is  both  mandatory  and  prohibitory  in 
its  operation. 

If  any  of  the  infirmities  urged  are  fatal 
to  the  contract  let  and  awarded  to  the  re- 
lators, the  state  alone  can  take  advantage  of 
ity  and  not  the  members  of  the  board  who  are 

Sarties  to  this  contract,  and  who  labor  un- 
er  this  disadvantage  of  the  doctrine  of  es- 
toppel and  waiver  in  urging  the  grounds  set 
up  as  a  defense. 

The  Helena  Independent  was  the  official 
organ  for  the  publication  of  the  state  print- 
ing, and  upon  general  principles  the  leg- 
islative assembly  was  limited  to  publica- 
tions in  that  paper,  and  the  contract  let  and 
awarded  for  that  purpose. 

Messrs.  James  DonoTaiit  Attorney  Gen- 
eral. H.  D.  Moore,  and  F.  W.  Mettler,  for 
defendants : 

This  a«3tion  is,  in  effect,  a  suit  against  the 
state.  A  state  of  the  Union  is  not  liable 
to  suit  in  its  o^^nd  courts,  or  those  of  another 
state,  \i*ithout  its  consent. 

23  Am.  &  Eng.  Enc.  Law,  p.  83 ;  Langford 
V.  King,  1  Mont  33;  Fish  v.  Cuthhert,  2 
Mont.  593;  State  ex  rcl.  Journal  Pub.  Co.  v. 
Kenney,  9  Mont.  389,  24  Pac.  96. 

The  alleged  contract  with  the  furnishing 
board,  if  it  is  a  contract  at  all,  is  an  execu- 
tory contract. 

State  ex  rel.  Journal  Pub.  Co.  v.  Kenney, 
9  Mont.  389,  24  Pac.  96 ;  Miller  v.  State  Bd. 
of  AgH.  46  W.  Va.  192,  32  S.  E.  1007;  13 
Enc.  Pl.*&  Pr.  654;  Louisiana  Bd.  of  Liqui- 
dation V.  McComb,  92  U.  S.  531,  23  L.  ed. 
623;  Uagood  v.  Southern,  117  U.  S.  52,  29 
L.  ed.  85,  6  Sup.  Ct.  Rep.  608;  Fitts  v.  Mc- 
Ghee,  172  U.  S/  516,  43  L.  ed.  535,  19  Sup. 
Ot  Rep.  269;  Mills  Pub.  Co,  ▼.  Larrabee, 
78  lowE,  97,  42  N.  W.  593. 

The  duty  of  the  furnishing  board  in  sign- 
ing the  alleged  memorandum  of  agreement  is 
one  which  involves  the  exercise  of  discretion 
on  the  part  of  the  defendants,  and  therefore 
cannot  be  controlled  by  a  mandamus. 

State  ex  rel.  Eaves  v.  Richards,  16  Mont. 
145,  28  L.  R.  A.  298,  40  Pac.  210;  State  ex 
rel.  State  Pub.  Co.  v.  Smith,  23  Mont.  44,  57 
Pac.  449;  State  ex  rel.  State  Journal  Co.  v. 
McOrath,  91  Mo.  387,  3  S.  W.  846;  State  ex 
rel.  Claugh  r.  Shelby  County,  36  Ohio  St. 
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326;  People  ex  rel.  Bullard  r.  Contracting 
Board,  33  N.  Y.  382;  Edge  Moor  Bridge 
Works  v.  Bristol  County,  170  Maes.  528,  49 
N.  E.  018;  1  Dill.  Mun.  Corp.  290;  Beach, 
Pub.  Corp.  297;  Hundley  v.  Finney  County, 
2  Kan.  A  pp.  41,  42  Pac.  59;  Hoole  v.  Kin- 
head,  16  Nev.  217;  State  ex  rel  Leech  v. 
Chateau  County,  13  Mont.  24,  31  Pac.  879; 
People  ex  rel.  Birch  v.  Mills,  32  Hun,  459; 
Com.  ex  rel,  Snyder  v.  Mitchell,  82  Pa.  343. 

WhenevOT  it  is  apparent  to  the  court  that 
the  object  sought  is  impossible  of  attain- 
ment, either  through  want  of  power  on  the 
part  of  the  persons  against  whom  the  extra- 
ordinary jurisdiction  of  the  court  is  invoked, 
or  for  other  sutticient  cause,  or  that  the 
granting  of  the  writ  would  be  fruitless,  the 
court  will  refuse  the  endeavor. 

14  Am.  &  Eng.  Enc  Law,  p.  104. 

The  furnishing  board  would  have  no  right 
to  execute  the  alleged  contract  until  a  mem- 
orandum thereof  has  been  drawn  up,  agreed 
to  by  all  the  parties,  and  signed;  and  then 
such  contract  must  be  approved  by  the  gov- 
ernor and  state  treasurer,  and  bond  fur- 
nished by  the  relator  for  the  performance 
of  the  contract  approved  by  the  furnishing 
board. 

State  ex  rel.  State  Pub.  Co.  v.  Hogan,  22 
Mont.  381,  56  Pac.  818;  High,  Extr.*  Legal 
Rem.  S  20;  State  ex  rel.  State  Pub.  Co.  v. 
Smith,  23  Uont.  44,  57  Pac.  449. 

Relator  has  not  shown  a  specific,  complete, 
and  legal  right  for  which  there  is  no  other 
specific  legal  remedy. 

Com.  ex  rel.  Snyder  v.  Mitchell,  82  Pa. 
343 ;  State  ex  rel.  State  Pub.  Co.  v.  Hogan, 
22  Mont.  384,  56  Pac.  818. 

The  relator  has  a  plain,  speedy,  and  ade- 
quate remedy  by  application  to  the  legisla- 
tive assembly  of  the  state  for  whatever  dam- 
age it  has  sustained  by  reason  of  the  alleged 
wrongful  acts  of  the  state  furnishing  board. 

State  ex  rel.  Journal  Pub.  Co.  v.  Kenney, 
9  Mont.  389,  24  Pac.  96. 

All  contracts  let  by  the  board  must  be  ap- 
proved by  the  governor  and  state  treasurer. 
The  duty  of  such  officers  to  approve  a  con- 
tract let  by  the  board  is  not  ministerial,  but 
involves  judicial  discretion,  and  cannot  be 
controlled  by  mandamus. 

State  ex  rel.  State  Pub.  Co.  v.  Smith,  23 
Mont.  44,  57  Pac.  449;  State  ex  rel  State 
Pub.  Co.  V.  Hogan,  22  Mont.  384,  56  Pac. 
818;  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  23 
Colo.  71,  b3  L.  R.  A.  827,  46  Pac.  123;  De- 
ment V.  Rokher,  126  111.  193,  19  N.  E.  33; 
State  ex  rel.  De  Rachin  v.  Allen,  8  Wash. 
168,  35  Pac.  609 ;  Mills  Pub.  Co.  v.  Larrabee, 
78  Iowa,  97,  42  N.  W.  593;  Edge  Moor 
Bridge  Worhs  v.  Bristol  County,  170  Mass. 
528,  49  N.  E.  918;  Zottman  v.  San  Francisco, 
20  Cal.  102,  81  Am.  Dec  96;  Maxwell  ▼. 
Stanislaus  County,  53  Cal.  389 ;  Woodruff  v. 
Berry,  40  Ark.  254;  Anderson  v.  St.  Louis 
Public  Schools,  122  Mo.  61,  26  L.  R.  A.  707, 
27   S.  W.  610. 

The  reasons  given  for  rescinding  the  con- 
tract are  not  binding  upon  the  defendants. 
They  can  give  other,  any,  or  all  reasons  that 
will  justify  them  in  rescinding  the  contracts. 
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State  ex  rel.  Leech  y,  ChoteoiA  County,  13 
MoDt.  24,  31  Pac.  879. 

Pieott,  J.,  delivered  the  opinion  of  the 
ooui-t: 

Many  questions  have  been  argued',  which 
we  neea  not  decide.  For  instance,  we  find  it 
unnecessary  to  determine  whether  the  fur- 
nishing of  a  bond  in  conformity  with  the 
provisions  of  §  708  of  the  Political  Code  is 
always  a  prerequisite  to  a  valid  contract 
with*the  board ;  or  to  determine  the  kindred 
question  whether  the  board  might  waive  or 
excuse  the  failure  of  the  plaintiff  to  present 
a  bond  with  its  bid,  and  if  it  could,  whether 
it  did  so;  and  also  the  question  whether  the 

Slaintiff  followed  the  requirement  of  the 
itter  sentence  of  S  706  of  tne  Political  Code, 
providing  that  "a  sample  and  minute  de- 
scription of  each  article  must  accompany 
and  be  deposited  with  each  proposal."  For 
the  purposes  of  this  proceeding  we  assume, 
but  do  not  decide,  that  these  questions  and 
all  others  not  specially  discussed  should  be 
solved  in  plaintiff's  favor.  So  viewing  the 
case,  we  deem  it  necessary  or  advisable  to 
consider  but  four  questions: 

1.  The  defendants  Donovan  and  Hays  at- 
tack the  petition  and  alternative  writ  of 
mandate  upon  the  ground  that  the  proceed- 
ing is,  in  effect,  an  action  against  the  state, 
and  say  that  a  state  of  the  Union  is  not, 
without  its  express  consent,  subject  to  suit 
in  its  o^vn  courts  or  in  those  of  another  state. 
They  sav  that  the  doctrine  is  absolute,  and 
cannot  be  overthrown  indirectly  by  the  in- 
stitution of  actions  against  state  officers, 
when,  in  effect,  they  are  actions  against  the 
state.  With  this  we  agree.  Langford  v. 
King,  1  Mont.  33;  Fiak  v.  Guthhert,  2  Mont. 
593;  Sitate  ex  rel.  Journal  Pub.  Co.  v.  Ken- 
ney,  1>  Mont.  389,  24Tac.  96;  23  Am.  &  Eng. 
Enc.  T-Aw,  p.  83.  But  the  present  proceed- 
ing is  not,  in  effect,  an  action  or  proceed- 
ing against  the  state.  If  the  allegations  of 
the  petition  are  true,  the  proposal  of  the 
plaintiff  was  regularly  accepted,  and  the  con- 
tract let  to  it  as  the  lowe.st  responsible  bid- 
der, after  a  compliance  with  all  the  statu- 
tory requirements.  The  state,  by  the  author- 
ized ae^ent,  awarded  a  contract,  and  the  ob- 
ject of  the  present  proceeding  is  to  compel 
the  defendants,  as  public  officers  of  the  state, 
to  sign  the  formal  contract,  and  thereby  per- 
form what  is  alleged  to  be  their  ministerial 
duty.  If  the  duty  to  be  performed  by  a  pub- 
lic officer  of  the  state  is  purely  ministerial 
the  writ  of  mandate  may  be  issued,  the  case 
being  otherwise  a  proper  one  for  the  employ- 
ment of  such  vn*it.  State  ex  rel.  State  Pub, 
Co.  y.  Smith,  23  Mont.  44,  67  Pac.  449,  and 
cases  there  cited;  Marbury  y.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Re  Ayera,  123  U. 

5.  506,  31  L.  ed.  230,  8  Sup.  Ct  Rep.  183. 
In  the  case  last  cited  the  court  approved  the 
following  extract  from  the  opinion  in  Lou- 
isiana Bd.  of  Liquidation  v.  McComb,  92  U. 

6.  541,  23  L.  ed.  628:  "A  state,  without  ito 
consent,  cannot  be  sued  by  an  individual; 
and  a  court  cannot  substitute  its  own  dis- 
cretion for  that  of  executive  officers  in  mat- 
ters belonging  to  the  proper  jurisdiction  of 
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the  latter.  But  it  has  been  well  settled  that 
when  a  plain  official  duty,  requiring  no  ex- 
ercise of  discretion,  is  to  be  performed,  and 
performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  its  performance; 
and,  when  such  duty  is  threatened  to  be  vio- 
lated by  some  positive  official  act,  any  per- 
son who  will  sustain  personal  injury  there- 
by, for  which  adequate  compensation  can- 
not be  had  at  law,  may  have  an  injunction 
to  prevent  it;"  and  upon  that  principle  this 
court  has  often  entertained  proceedings 
against  state  officers,  the  latest  being 
State  ex  rel.  State  Sav.  Bank  y.  Bar- 
rett, 25  Mont.  — ,  63  Pac.  1031.  If  the 
defendants  owe  to  the  plaintiff  the  per- 
formance of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, — 
in  other  words,  if  the  defendants,  as  members 
of  the  board,  owe  to  the  plaintiff  a  duty,  and 
the  performance  of  that  auty  is  a  ministerial 
act,  not  involving  the  exercise  of  discretion 
or  judgment, — ^the  writ  of  mandate  will  lie 
to  compel  such  performance,  and  the  state 
is  not  thereby  subjected  to  an  action  or  pro- 
ceeding. The  petition  is  not  obnoxious  to 
the  objection  urged. 

2.  Section  707  of  the  Political  Code  pro- 
vides with  reference  to  the  state  furnishing 
board:  "The  proposals  received  must  be  di- 
rected to  the  board,  opened  and  compared 
by  it  at  its  office  at  twelve  o'clock,  noon,  of 
the  day  specified  in  the  advertisement,  and 
the  board  must  award  the  contract  for  fur- 
nishing such  supplies,  or  any  of  them,  to  the 
lowest'  responsible  bidder  at  such  time."  Sec- 
tion 700  provides,  among  other  things,  that 
any  and  all  bids  may  be  rejected,  and  the 
board  may  advertise  again.  The  board  is  a 
governmental  agency  possessing  such  powers 
and  jurisdiction,  and  such  only,  as  the  law 
confers  upon  it.  In  the  examination,  com- 
parison, and  consideration  of  the  proposals 
and  in  awarding  the  contract  the  board  ex- 
ercises its  discretion.  The  duty  imposed  is 
to  award  the  contract  to  the  lowest  responsi- 
ble bidder,  unless  the  bids  be  rejected.  This 
the  statute  commands  it  to  do;  and  when- 
ever, after  a  compliance  with  the  statutory 
prerequisites  essential  to  the  valid  accept^ 
ance  of  a  bid,  it  has  regularly  awarded  the 
contract,  there  spring  into  existence  vested 
rights,  which  the  board  cannot  destroy  or 
impair.  It  cannot  insert  into  the  formal 
written  contract  any  condition  not  conso- 
nant with  the  contract  already  made  by  vir- 
tue of  the  acceptance  of  the  bid.  American 
Lighting  Co,  y.  MoCuen,  92  Md.  703,  48  Atl. 
352.  In  the  absence  of  fraud,  accident,  and 
mistake,  or  other  legal  reason  sufficient  to 
render  the  acceptance  void  or  yoidable,  the 
contract  resulting  therefrom  cannot  (un- 
less by  mutual  consent)  be  changed  or  an- 
nulled, nor  may  its  obligation  be  impaired, 
by  any  act  of  the  board.  True,  such  a  con- 
tract is  subject  to  the  approval  of  the  goy- 
emor  and  state  treasurer  (Const,  art.  5,  S 
30;  Pol.  Code,  §  710;  State  ex  rel.  State 
Pub.  Co.  y.  Hogan,  22  Mont.  384,  56  Pac. 
818;  State  ex  rel.  State  Pub.  Co.  y.  Smith,  23 
Mont.  44, 57  Pae.  449) ;  but  this  is  a  matter 
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which  does  not  concern  the  members  of  the 
board,  nor  give  it  the  right  to  recall  the  ac- 
ceptance and  award.  When  it  has  thus  regu- 
larly discharged  the  duty  imposed  upon  it 
by  the  law,  its  jurisdiction  in  respect  of 
awarding  the  contract  is  exhausted.  Its  dis- 
cretion was  exercised,  and  the  power  further 
to  exercise  it  is  gone.  We  are  aware  that 
there  is  some  conflict  of  opinion  upon  this 
subject;  but  we  think  that  such  must,  in  the 
nature  of  things,  be  the  rule  applicable  to 
boards  and  olhcers  clothed  with  specially 
delegated  authority,  and  intrusted  with  lim- 
ited jurisdiction.  Support  for  these  general 
observations  may  be  found  in  People  em  rel. 
Holler  V.  Contract  d  Apportionment  Board, 
2  How.  Pr.  N.  S.  423 ;  People  ex  rel.  Luwney 
V.  Campbell^  72  N.  Y.  496;  State  ex  rel  Whe- 
don  V.  York  County,  13  Neb.  57,  12  N.  W. 
817;  Wren  v.  Fargo,  2  Or.  20;  People  ex  rel. 
Coughlin  v.  Oleason,  121  N.  Y.  631,  25  N.  E. 
4;  Boren  v.  Darke  County,  21  Ohio  St.  311; 
State  ex  reU  Cooga/n  v.  Barbour^  53  Conn. 
76,  55  Am.  Rep.  65,  22  Atl.  686.  The  action 
of  the  board  in  attempting  to  cancel  the  con- 
tract was  void,  unless  a  cause  existed  which 
the  law  recognizes  as  sufficient  to  invalidate 
the  contract.  We  proceed  to  ascertain 
whether  such  cause  appears. 

3.  In  behalf  of  the  attorney  general  and 
the  secretary  of  state  the  argument  is  ad- 
vanced that  the  reason  stated  in  the  resolu- 
tion was  Bufticient  to  justify  the  board  in  re- 
considering: the  motion  bv  which  the  bid  of 
the  plaintiff  was  adopted,  and  in  canceling 
the  contract  thereby  created.  It  is  asserted, 
and  seriously  argued,  that,  conceding  the 
regularity  of  all  the  proceedings  precedent  to 
the  letting  of  the  contract  and  the  validity 
of  the  letting,  the  board  possessed  the  right 
to  cancel  the  contract  upon  the  ground  that 
the  plaintiff'  ''was  denominated  by  the  labor 
unions  of  the  United  States  as  hostile  to  la- 
bor organizations,  and  was  classed  as  a  scab 
company."  The  advertisement  was  silent 
upon  the  subject  of  union  labor  and  non- 
union companies  or  persons.  It  did  not  pro- 
tend to  limit  the  bidding  to  those  who  were 
friendly  or  indifferent  to  labor  organizations. 
If  it  had  done  so,  it  would,  as  we  shall  see, 
have  been  invalid.  On  the  contrary,  the  no- 
tice was  addressed  to  all  persons,  the  invi- 
tation to  present  proposals  was  general. 
The  proposal  of  the  plaintiff  was  filed.  The 
board  declared  it  to  be  the  lowest  responsi- 
ble bidder,  and  awarded  the  contract  to  it. 
The  plaintiff  was  not  guilty  of  fraud  or  de- 
ceit. The  board  was  not  misled.  It  was  not 
induced  to  let  the  contract  by  any  misrepre- 
sentation whatever.  The  bid  of  the  plaintiff 
Was  not  accepted  through  any  accident  or 
mistake.  By  what  sort  of  logic  do  the  at- 
torney general  and  secretary  of  state  attempt 
to  defend  their  position?  Let  their  answer 
speak  upon  this  point.  After  reciting  that 
the  plaintiff  was  hostile  to  labor  organiza- 
tions, and  was  classed  as  a  nonunion  com- 
pany, it  avers  that  this  "fact,  in  the  judg- 
ment of  defendants,  as  said  state  furnishing 
board,  rendered  said  company  liable  to  be  en- 
joined from  carrying  out  said  contract,  and 
on  the  further  grounds  that  said  company 
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was  more  liable  to  be  unavoidably  delayed 
by  strikes  and  labor  troubles  than  if  said 
contract  were  let  and  awarded  to  a  company 
or  person  not  hostile  to  labor  organizations; 
that,  knowing  the  attitude  of  lal^r  organiza- 
tions towards  the  relator  herein,  it  was  prob- 
able and  likely  that  the  furnishing  and  de- 
livery of  the  furniture  and  supplies  under 
said  contract  by  said  relator  would  result 
in  great  damage  and  injury  to  the  8tat«, 
which  could  not  be  adequately  provided 
against  under  the  contract.  The  fact  that 
said  company  was  hostile  to  labor  organiza- 
tion, and  having  been  so  classed  by  them 
as  a  nonunion  company,  was  a  reason,  in  the 
judgment  of  the  aefendants,  as  such  state 
furnishing  board,  which  would  affect  their 
responsibility  as  bidders,  and  render  them 
less  responsible  and  trustworthy  than  if  they 
were  not  hostile  to  labor  organizations  or 
classed  as  a  nonunion  company.  That  said 
fact  that  said  relator  was  hostile  to  labor 
organizations  and  classed  as  a  nonunion 
company  was  not  known  to  the  defendants 
at  the  time  they  let  and  awarded  said  con- 
tract to  the  relator  herein."  Is  it  not  wast- 
ing words  to  declare  the  evident  and  palpa- 
ble fact  that  this  is  not  a  reason  which  the 
law  recognizes  as  a  sufficient  cause  for  avoid- 
ing the  contract?  We  are  not  to  be  under- 
stood as  denying  the  legal  right  of  the  board 
in  good  faith,  but  erroneously,  to  award  a 
contract  to  one  who  is  not  in  fact  the  low- 
est responsible  bidder,  for  we  apprehend  the 
rule  in  this  state  to  be  that  the  action  of 
the  board  will  be  controlled  or  interfered 
with  only  where  it  clearly  appears  that  the 
refusal  to  award  the  contract  to  the  lowest 
responsible  bidder  was  fraudulent  or  in  bad 
faith,  or  was  the  result  of  an  abuse  of  dis- 
cretion (which  is  equivalent  to  a  failure  to 
exercise  discretion).  That  the  refusal  was 
merely  erroneous  is  not  sufficient  to  justify 
the  issuance  of  the  writ  of  mandate.  Such 
seems  to  be  the  principle  underlying  the  de- 
cision in  State  ex  rel.  Eaves  v.  Richards,  16 
Mont.  145,  28  L.  R.  A.  298,  40  Pac.  210.  It 
may  be  that  the  refusal  to  award  a  contract 
to  the  lowest  bidder,  who  is  in  all  respects 
responsible,  for  the  sole  reason  that  he  is 
inimical  to  organized  labor,  and  is  classed 
as  a  nonunion  employer,  would  be  arbitrary, 
oppressive,  and  unjust  conduct,  indicating 
that  the  board  failed  to  exercise  discretion. 
But,  however  this  may  be,  the  rule  stated  is 
inapplicable  to  the  case  at  bar.  The  action 
of  the  defendants  must  be  tested  by  a  more 
rigid  rule,  for  the  board  did  not  refuse  to 
let  the  contract.  It  awarded  the  contract  to 
the  plaintiff,  and  seventeen  days  thereafter 
ordered  its  cancelation  for  the  alleged  rea> 
son  stated  in  the  resolution  of  August  23d. 
If  a  contract  was  made  by  the  acceptance 
of  the  bid,  the  board  was  powerless  to  re- 
scind its  action,  and  thereby  cancel  the  con- 
tract, except  for  a  cause  which,  in  the  eye 
of  the  law,  rendered  it  void  or  voidable.  In 
this  respect  it  was  like  a  contract  between 
individual  persons,  in  which  each  enters  into 
covenants  with  the  other, — it  could  not  be 
annulled  at  the  pleasure  or  caprice  of  one 
party  alone.    Can  it  be  sanely  suggested  by 
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even  the  most  prejudiced  man  that  a  private 
person  possesses  the  legal  right  to  hold  for 
naught  a  contract  to  which  he  is  a  party  be- 
cause the  other  party  is  a  person  who  is 
inimical  to  organized  labor,  and  is  classed 
as  a  nonunion  employer,  the  contract  being 
silent  on  that  subject?  Of  course,  the  law 
would  not  recognize  such  reason  as  cause 
for  the  annulment  of  the  contract ;  and  equal- 
ly as  a  matter  of  course  is  the  rule  the  same 
in  the  caa>e  of  contracts  between  boards  and 
the  individual  person  or  corporation.  In  so 
far  as  its  legal  value  and  force  is  concerned, 
the  reason  assigned  might  as  well  have  been 
that  the  plaintiff  emplov^  members  of  labor 
unions,  was  therefore  inimical  to  nonunion 
workingmen,  and  was  classed  as  a  union 
company;  or  that  the  directors  of  the  plain- 
tiiT  believed  in  the  dogma  of  the  infallibility 
of  the  Pope,  and  were  therefore  unfriendly 
to  Protestants,  or  in  the  doctrine  of  transub- 
stantiation  and  in  auricular  confession,  or 
were  hig^h  churchmen,  and  therefore  classed 
at  ritualists;  or  that  they  were  in  sympathy 
with  England's  policy  towards  Ireland,  and 
therefore  distasteful  to  the  Fenians ;  or  were 
members  of  a  law  and  order  league,  and 
hence  inimical  to  anarchists  and  their  sym- 
pathizers. In  passing  we  observe,  by  wkj 
of  illustration,  that  a  contract  between  pri- 
vate persons  may  provide  that  it  shall  cease 
to  be  obligatory,  or  be  void,  if  either  party 
to  it  shall  employ  nonunion  men,  and  the 
law  will  permit  the  provision  to  have  its 
full  force;  and  so  with  the  inhibition  against 
the  hiring  of  union  men,  and  with  all  other 
stipulations  which  are  not  impossible  of  per- 
formance, not  immoral,  nor  contrary  to  pub- 
lic policy.  A  private  person  seeking  pro- 
posals may  give  notice  that  the  bidders  must 
be  members  of  labor  organizations  or  employ- 
ers of  none  but  union  workmen.  The  accept- 
ance of  a  bid  made  in  accordance  with  the 
terms  of  the  notice  would  constitute  a  con- 
tract the  conditions  whereof  will  be  binding. 
But  the  advertisement  for  proposals  and  the 
contract  created  by  the  acceptance  of  a  pro- 
posal made  pursuant  thereto  to  do  work  or 
furnish  supplies  for  the  state  stand  upon  a 
different  footing.  The  object  of  advertising 
for  proposals  is  to  invite  and  secure  the  bene- 
fit of  competitive  bidding.  Section  705  of 
the  Political  Code  prescribes  that,  before  any 
contract  is  let,  the  board  must  advertise  in 
two  daily  .newspapers  printed  in  the  state, 
one  of  which  must  be  printed  at  the  capital, 
for  sealed  proposals  to  furnish  the  supplies 
desired.  This  court,  in  Btate  ex  rel.  Lam- 
bert V.  Good,  23  Mont.  131,  57  Pac.  1092, 
quoted  with  approval  the  following  language 
from  the  opinion  of  Dement  v.  Rokker,  126 
111.  174,  19  N.  E.  33:  ^'Letting  by  contract 
to  the 'lowest  responsible  biddeP  necessarily 
implies  ec^ual  opportunity  to  and  freedom  in 
all  whose  interests  or  inclinations  might  thus 
impel  them  to  compete  at  the  bidding.  No 
one  may  be  compelled  to  bid  at  such  a  letting, 
but  there  must  be  entire  fairness  and  free- 
dom in  competition.  .  .  .  The  manifest 
purpose  in  requiring  the  contract  to  be  let 
to  *the  lowest  responsible  bidder'  is  to  pro- 
tect the  state  against  imposition  and  extor- 
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tion."  A  contract  entered  into  by  the  ac- 
ceptance of  a  bid  for  public  work,  tendered 
pursuant  to  an  advertisement  limiting  the 
right  to  bid  to  persons  employing,  or  who 
will  in  the  future  employ,  union  labor  only, 
is  necessarily  void.  The  advertisement  is  il- 
legal, for  it  tends  to  defeat  the  very  purpose 
it  was  intended  by  the  legislature  to  sub- 
serve. In  Adama  v.  Brenan,  177  111.  194,  42 
L.  R.  A.  718,  52  N.  £.  314,  the  board  of  edu- 
cation advertised  for  bids  for  the  construc- 
tion of  a  roof  for  an  addition  to  one  of  the 
free  school  buildings,  the  advertisement  con- 
taining the  following  notice:  "None  but 
union  labor  shall  be  employed  on  any  part 
of  the  work  where  said  work  is  classified  un- 
der any  existing  imion."  The  bid  of  one 
Knisely  was  accepted,  and  a  contract  made 
containing  a  provision  that  none  but  union 
labor  should  be  employed  by  him.  A  tax- 
payer filed  a  bill  asking  that  the  contract 
be  declared  void,  and  that  the  board  be  en- 
joined from  carrying  it  out,  or  expending 
money  under  it.  One  of  the  reasons  given 
in  the  application  to  the  board  for  the  adop- 
tion of  the  clause  respecting  the  employment 
of  union  labor  was  that  it  would  do  away 
with  strikes  upon  school  buildings,  and 
thereby  save  the  board  much  annoyance  and 
delay.  The  syllabi  accurately  state  the  con- 
clusions of  the  court  as  follows :  "  ( 3 )  Board 
of  education  cannot  bind  itself  to  give  only 
union  men  employment.  A  board  of  educa- 
tion has  no  power  to  agree  with  the  repre- 
sentatives of  labor  organizations  to  insert 
in  all  its  contracts  for  work  upon  school 
buildings  a  provision  that  none  but  union 
men  should  be  employed  in  such  ^vork,  or 
placed  upon  its  pay  rolls.  (4)  A  board  of 
education  has  no  discretion  to  make  con- 
tracts restricting  competition.  That  a  board 
of  education  might  have  been  of  the  opinion 
its  action  was  for  the  public  benefit  affords 
no  justification  for  limiting  competition 
among  bidders  upon  school  building  con- 
tracts, by  requiring  them  to  employ  only 
union  men  in  the  work.  (5)  Stipulation  in 
public  contract  for  employment  of  union 
men  only  is  illegal.  A  provision  in  a  con- 
tract for  a  public  school  building,  which  re- 
quires the  employment  of  union  men  only, 
creates  a  monopoly  in  their  favor,  and  re- 
stricts competition  by  preventing  contract- 
ors from  employing  any  but  union  men,  ex- 
cluding all  others  engaged  in  the  same  kind 
of  work."  The  like  principle  is  the  basis  of 
the  decision  in  State  ex  rel.  Snyder  v.  Port- 
land Natural  Qaa  d  Oil  Co,  153  Ind.  483,  53 
L.  R.  A.  413,  53  N.  E.  1089.  Although  the 
reason  given  at  the  time  of  the  attempted 
cancelation  is  not  recognized  by  the  law  as 
valid,  yet,  if  there  is  cause  sufficient  to  ren- 
der the  contract  void,  it  may  be  shown.  The 
defendants  are  not  estopped  to  urge  other 
defenses.  An  absolutely  void  contract  can- 
not be  made  valid  by  the  failure  of  public 
officers  to  object  to  it  upon  the  proper 
ground.  There  is  no  need  of  precedents  to 
sustain  this  statement.  State  ex  rel.  Leech 
V.  Chateau  County,  13  Mont.  23,  31  Pac.  879, 
is  not  exactly  in  point.    The  case  of  NetoeU 
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V.  Meyendorff,  9  Mont.  254,  8  L.  R.  A.  440, 
23  Pac.  333,  is  not  pertinent. 

4.  Was  the  advertisement  inviting  pro- 
posals published  according  to  law?  It  waa 
inserted  in  the  Helena  Independent,  a  daily 
newspaper  published  at  the  seat  of  govern- 
ment, where  it  ran  for  twenty  days  prior  to 
the  time  when  the  bids  were  opened  and  com- 
pared; but  it  was  not  printed  in  any  other 
newspaper  within  the  state.  Section  705 
of  the  Political  Code  reads  as  follows:  "Be- 
fore any  contract  is  let,  the  board  must  ad- 
vertise for  twenty  days  in  two  daily  news- 
papers printed  in  the  state,  one  of  which 
must  be  published  at  the  seat  of  govern- 
ment, for  sealed  proposals  to  furnish  any 
and  all  the  supplies  mentioned  in  the  next 
preceding  section."  The  advertisement  ap- 
peared in  but  one  paper  printed  in  the  state, 
and  hence  the  section  was  not  complied  with. 
Wliere  advertising  for  bids  is  a  statutory 
requirement,  the  law  is  that  neither  the  mu- 
nicipality nor  its  agents  can  make  a  contract 
binding  upon  it  without  compliance  with 
the  formalities  so  prescribed.  "Bids  need 
not  be  called  for  unless  the  statute  requires 
it;  but  if  notice,  advertising,  and  similar 
preliminaries  are  required,  a  contract  en- 
tered into  without  attention  to  these  prelim- 
inaries will  be  held  invalid.  .  .  .  The 
same  rule  applies  to  the  letting  of  contracts 
on  behalf  of  the  state ;  and,  before  a  contract 
can  become  valid  and  binding  upon  the  state, 
the  statutory  formalities  must  be  complied 
with."  SHate  ex  rel.  Lambert  v.  Coad,  23 
Mont.  131,  57  Pac.  1092,  and  cases  there 
cited.  The  only  a  raiment  advanced  by  the 
plaintiflT  against  this  objection  to  the  con- 
tract is  ihat  §  705  conflicts  with  §  30,  art. 
5,  of  the  state  Ck>nstitution,  which  ordains 
that  "all  stationery,  printing,  paper,  fuel, 
and  lights  used  in  the  legislative  and  other 
departments  of  government,  shall  be  fur- 
nished, and  the  printing,  and  binding  and 
distribution  of  the  laws,  journals,  and  de- 
partment reports  and  other  printing  and 
binding,  and  the  repairing  and  furnishing 
the  halls  and  rooms  used  for  the  meeting 


of  the  legislative  assemblj  and  its  commit' 
tees  shallbe  performed  under  contract,  to  be 
given  to  the  lowest  responsible  bidder  below 
such  maximum  price  and  under  such  r^;tt- 
lations  as  mav  be  prescribed  by  law."  Coun- 
sel for  the  plaintiff  argue  that  the  legisla- 
tive assembly  had  no  power  to  require  the 
publication  of  the  advertisement  to  be  made 
in  anj'  newspaper  other  than  the  Helena  In- 
dependent, the  proprietor  of  which  had  the 
contract  for  the  public  printing,  and  that 
the  publication  of  the  advertisement  in  that 
newspaper  constituted  a  compliance  with  the 
law.  The  position  of  coimsel  is  unt^uible. 
It  is  apparent  to  uA  that  advertisements  for 

f)ropo8als  are  not  public  printing,  within  the 
anguage  or  spirit  of  §  30.  A  contract  for 
advertising  for  proposals  to  furnish  supplies 
is  not  required  to  be  let  as  a  printing  con- 
tract to  the  lowest  responsible  bidder;  in 
other  words,  within  the  purview  and  intent 
of  §  30,  an  advertisement  inviting  bids  is  not 
printing,  the  contract  for  which  must  be  let 
to  the  lowest  responsible  bidder.  A  contract 
for  doing  the  printing  mentioned  in  §  30  does 
not  include  advertisements  for  bids.  In  the 
absence  of  a  constitutional  inhibition,  the 
legislative  assembly  has  the  right  to  pre- 
scribe the  manner  of  giving  notice  for  pro- 
Sosals  to  furnish  supplies.  It  has  done  so 
y  §  705,  Pol.  Code,  which  requires  that  the 
state  furnishing  board  must  advertise  for 
such  proposals  in  two  daily  newspapers 
printed  in  the  state,  one  of  which  must  be 
printed  at  the  capital.  This  section  is  in 
no  wise  repugnant  to  the  Constitution. 

For  the  reason  that  the  advertisement  for 
proposals  was  not  published  in  accordance 
with  the  requirements  of  §  705  of  the  Po- 
litical Code,  the  alternative  writ  is  quashed, 
and  the  proceeding  is  dismissed,  at  the  costs 
of  the  plaintiff.  I^t  judgment  be  entered  ac- 
cordingly. 

Writ  dismissed. 

Brantly,  Ch.  J.,  and  Milbiim,  J.,  oon- 

cur. 
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David  S.  MARSHALL 

V. 

PONTIAC,  OXFORD,  &  NORTHERN  RAIL- 
ROAD COMPANY,  Plff.  in  Err, 


( 


.Mich. 


) 


One  ^who  pnrcliasea  a  railroad  ticket 
for  tlie  aole  pnrpoae  of  ctaeclcliiff  lila 
banraraare  upon  it,  with  the  intention  of  go- 
ing to  his  destination  in  his  private  convey- 


ance, can  hold  the  carrier  liable  only  as  a 
gratuitous  bailee  of  the  baggage,  and  cannot 
recover  in  case  it  is  stolen  from  the  baggage 
room,  unless  the  carrier  is  guilty  of  gross 
negligence. 

(February  27,   1901.) 

ERROR  to  the  Circuit  Court  for  Lapeer 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 


NoTi. — lAability  of  carrier  for  baggage  not  ao- 
companied  by  a  passenger. 

The  repudiation  of  liability  by  a  carrier  for 
baggage  regularly  checlsed  to  point  of  destina- 
tion on  the  request  of  one  who  has  a  valid  ticket 
for  that  Journey,  on  the  ground  that  the  pas- 
senger, after  chedcing  the  baggage,  chose  not 
to  make  further  use  of  the  ticket  by  riding  upon 
It,  as  he  had  a  right  to  do,  is  something  of  a 
surprise  in  view  of  the  prevalent  practice  of 
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railroad  companies  to  check  baggage  when  a 
ticket  therefor  Is  presented  without  any  quea- 
tion  respecting  the  owner's  further  intention 
to  ride  upon  the  ticket  as  a  passenger.  The 
question  is  one  of  no  small  importance,  consid- 
ering the  multitude  of  instances  every  day  oc- 
curring In  railroad  business  in  which  baggage 
is  thus  checked,  and  the  very  great  numt>er  of 
instances  In  which  the  paasenger  does  not  ride 
upon  the  train  that  carries  It. 
The  decision  above  reported  In  thf  case  of 


1901. 


MaBSHALL  ▼.  POHTIAO,  O.  ^  N.  R.  Co. 


651 


▼alne  of  a  truzik  lost  while  in  defendant's 
possession  for  transportation.    Reveraed, 

Statement  by  Grants  J. : 

The  facts  in  this  case  appear  in  the  fol- 
lowing statement,  preparea  by  defendant's 
counsel,  and  given  to  the  jury  by  the  court 
below:  ''The  undisputed  facts  in  this  case 
go  to  show  that  on  the  11th  day  of  August, 
1899,  plaintiff  purchased  a  ticket  at  the  of- 
fice of  the  Detroit,  Grand  Haven,  &  Milwau- 
kee Railroad  in  t^he  city  of  Detroit,  over  that 
railroad  and  the  Pontiac,  Oxford,  &  North- 
em  Railroad  to  Imla^  City,  about  5  o'clock 
in  the  afternoon.  Knowing  that  no  train 
left  until  the  next  morning,  he  had  his  trunk 
checked  for  Imlay  City,  with  no  intention  of 
going  on  that  train,  or  accompanying  the 
trunk.  The  trunk  was  sent  the  next  morn- 
ing, and  at  Pontiac  was  taken  and  carried 


over  the  defendant's  road  to  Imlay  City,  ar- 
riving there  about  10  o'clock  the  next  morn- 
ing, no  one  accompanying  it.  On  the  arrival 
of  the  trunk  at  Imlay  City  it  was  placed  up- 
on the  platform  of  the  station,  and  remained 
there  for  nearly  an  hour,  at  least,  until  they 
finally  called  for  it;  but,  not  calling  for  it, 
the  trunk  was  placed  in  the  defendant's  bag- 
gage room,  which  has  been  in  use  as  such  for 
several  years.  This  was  Saturday,  August 
the  12th.  The  baggage  room  was  one  used  by 
the  defendant,  l^ere  was  a  window  on  the 
east  side.  This  window  was  fastened  down, 
and  some  time  in  the  night  of  August  13th, 
which  was  Sunday  night,  the  baggage  room 
was  burglariously  entered  by  prying  open 
the  door  on  the  west  side,  pushing  the  lock 
aside,  by  pushing  screws  from  the  casing 
which  held  the  fastening,  feloniously  taking 
and  carrying  the  trunk  away,  and  articles 


Maxsh^u.  v.  Pontiac^  O.  &  N.  R.  Co.  sustains 
the  right  ot  the  carrier  to  repudiate  all  liabil- 
ity as  a  carrier  of  b&ggsige  where  a  trunk  was 
regularly  checked  by  the  holder  of  a  ticket  but 
he  failed  to  avail  himself  of  his  right  to  be 
carried  as  a  passeDger  on  the  train  by  which 
the  trunk  was  sent.  The  court  proceeds  upon 
the  theory  that  baggage  Is  a  mere  Incident  of 
the  transportation  of  a  passenger,  and  that  no 
liability  can  exist  for  it  as  baggage  if  there 
Is  no  transportation  of  a  passenger  upon  which 
to  rest  such  liability.  The  decision  is  so  unex- 
pected and  so  much  at  variance  with  the  com- 
mon supposition  that  the  carrier  accepts  lia- 
bility for  a  trunk  when  It  accepts  It  as  bag- 
gage and  regularly  checks  It  upon  a  valid  ticket, 
without  regard  to  the  owner's  transportation 
on  the  same  train,  that  the  reasons  and  author- 
ities In  support  of  such  a  conclusion  deserve  to 
t>e  carefully  considered. 

The  court  cites  Hutchinson  on  Carriers,  |  702, 
and  2  Redfleld  on  Railways,  |  171,  In  support 
of  the  general  proposition  that  the  carriage  of 
baggage  is  Incidental  to  passenger  transporta- 
tion, and  that  the  agents  of  railroad  companies 
have  no  authority  to  receive  baggage  to  carry 
upon  any  other  basis.  Hutchinson's  language 
In  that  section  seems  sufficient  to  support  that 
proposition,  but  the  conclusion  of  the  author 
there  stated  Is,  when  strictly  Interpreted,  to 
the  effect  that  the  carrier  cannot  be  held  liable 
ns  a  carrier  of  freight  for  goods  which  It  ac- 
cepted as  baggage,  since  this  would  be  to  Im- 
potie  a  somewhat  different  undertaking  from 
that  agreed  upon.  In  S  704,  Hutchinson  says 
that,  "if  the  owner  stands  to  the  carrier  In 
the  relfitlon  of  passenger.  It  Is  not  necessary 
that  he  should  accompany  the  baggage  or  travel 
upon  the  same  conveyance  with  It."  He  adds 
that  it  does  not  matter  whether  the  passenger 
in  such  case  "goes  upon  the  same  train,  or  upon 
a  preceding,  or  subsequent  one.  If  the  baggage 
goes  or  Is  sent  pursuant  to  an  agreement,  and 
as  a  i>art  of  the  consideration  moving  from 
the  company  for  the  fare  paid  by  the  passenger, 
the  same  rule  as  to  care  and  diligence  would 
apply."  Whether  the  author  means  to  apply 
this  proposition  to  a  case  in  which  the  owner 
does  not  go  upon  any  train,  or  ever  use  his 
ticket  for  passage  after  he  has  checked  his 
baggage,  may  not  be  entirely  certain.  But,  at 
any  rate.  If  the  necessity  of  having  the  owner 
of  the  baggage  stand  In  the  relation  of  pas- 
senger Is  conceded,  there  seems  to  be  no  reason 
why  the  actual  purchase  of  a  ticket  giving  him 
the  right  to  ride  does  not,  for  all  purposes  af- 
fecting the  carrier's  liability  for  the  baggage, 
'  create  the  relation  of  passenger  without  his  act- 
anally  availing  himself  of  his  right  to  be  carried. 
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But  the  conclusions  of  the  writers  of  text* 
books,  though  valuable  as  far  as  they  are  sup- 
ported by  good  reason  or  by  authoritative  de- 
cisions, are,  of  course,  entirely  Inconclusive  un- 
less so  supported.  The  Important  question  is, 
What  are  the  decisions  of  the  courts  on  the 
subject?  In  the  same  connection  with  Its  cita- 
tion of  these  textbooks  the  court  also  cites  two 
cases  as  to  the  liability  of  a  railroad  company 
for  baggage  which  the  passenger,  after  taking 
possession  of  it  at  destination,  left  in  the  bag- 
gage room  for  a  few  houra  It  is  manifest  that 
the  question  Involved  in  these  cases  Is  quite  dif- 
ferent from  that  of  the  carrier's  liability  for 
baggage  which  is  still  In  its  possession  for  the 
purpose  of  transportation,  and  for  which  the 
passenger  holds  checks.  On  this  latter  ques- 
tion, which  Is  the  only  one  now  under  consid- 
eration, the  court  cites  but  two  authorities,  vis., 
The  Elvira  Harbeck,  2  Blatchf.  336,  Fed.  Cas. 
No.  4,424,  and  W^ilson  v.  Grand  Trunk  R.  Co.  56 
Me.  60,  06  Am.  Dec.  435. 

In  the  flrst  of  these  cases.  The  Elvira  Har- 
beck, baggage  was  carried  belonging  to  a  pas- 
senger who  had  sailed  on  an  earlier  steamer 
without  taking  his  baggage  because  it  had  not 
reached  the  port  in  time.  The  baggage  was 
shipped  afterward  on  The  Elvira  Harbeck,  and 
a  receipt  or  bill  of  lading  therefor  given  by  the 
mate  In  charge  of  the  vessel.  The  district  court 
held  that  the  ship  was  not  liable  on  the  ground 
that  the  baggage  was  carried  gratuitously,  but 
this  decision  was  reversed  by  the  circuit  court, 
which  held  that  the  carrier  was  entitled  to  claim 
compensation  in  advance  for  the  transportation 
of  the  property,  but  could  postpone  his  claim 
until  the  delivery  thereof,  and  rely  upon  his 
lien  or  on  the  personal  responsibility  of  the 
owner.  On  the  ground,  therefore,  that  the 
carrier  was  entitled  to  reasonable  freight  money, 
and  to  a  Hen  on  the  goods  until  it  should  be 
paid,  the  court  refused  to  regard  it  as  a  gratui- 
tous bailee,  and  held  that  the  llbellant  was  en- 
titled to  recover  for  the  lost  baggage.  There- 
fore, while  this  case,  as  decided  by  the  district 
court,  gave  some  color  of  support  to  the  deci- 
sion In  MABSHALL  V.  PONTIAC,  O.  &  N.  R.  CO.,  It 

Is  clear  that  the  decision  of  the  circuit  court, 
so  far  as  the  case  is  pertinent  at  all,  is  di- 
rectly contrary  to  the  Michigan  decision,  since 
it  holds  that  the  carrier  was  not  a  gratuitous 
bailee,  but  was  a  carrier  of  freight  for  hire, 
and  liable  on  that  ground  for  the  loss  of  the 
baggage. 

But  further  than  this.  It  should  be  noticed 
that  the  case  of  The  Elvira  Harbeck  is  by  no 
means  fairly  in  point.  It  was  not  the  case  of 
baggage  for  which  a  check  had  been  given  to 
the  holder  of  a  ticket  for  transportation.     It 
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therein  in  controversy.  The  windows  w»e 
not  touched  or  in  any  way  interfered  with." 
Upon  this  statement  the  court  was  requested 
to  direct  a  verdict  lor  the  defendant.  This 
was  refused,  the  court  holding,  and  so  in- 
structing the  jury,  that  the  following  ques- 
tions of  fact  were  for  their  determination: 

(1)  Was  the  room  such  as  is  usually  used 
by  railway  companies  for  the  purpose  of  tak- 
ing care  of  baggage  which  was  uncalled  fort 

(2)  Was  this  particular  baggage  room  such 
as  were  the  others  on  the  defendant's  roadt 

(3)  Was  the  door  jproperly  fastened?  (4) 
Was  the  plaintiff  familiar  with  the  con- 
struction of  or  safety  of  the  room  as  a  place 
of  storage?  The  court  also  instructed  the 
jury  that  the  defendant's  liability  as  a  com- 
mon carrier  had  ceased,  and  that  it  could  be 
only  held  liable  as  a  war^ouseman;  tnat,  as 
a  warehouseman,  it  was  its  duty  to  place  the 


trunk  in  such  a  place  as  a  man  of  ordinary 
prudence  would  store  his  goods  in,  and  that 
it  must  be  such  a  place  as  other  railroad 
companies  are  in  the  habit  of  usine  under 
like  circumstances.  The  amount  of  plain- 
tiff's claim  was  $60.50.  The  jury  rendered 
a  verdict  for  $40. 

Mr,  A«  I«.  Moore,  with  Mr.  Avsustus 
C.  Baldvriiit  for  plaintiff  in  error: 

The  defendant  appears  to  have  put  the 
plaintiff's  ti-unk  in  the  only  place  it  nad  for 
keeping  trunks,  and  certainly  it  was  under 
no  obligation  to  the  plaintiff  to  provide  a 
better  place. 

Clark  V.  Eastern  R,  Co,  139  Mass.  423,  1 
N.  E.  128 ;  Uoeger  v.  Chicago,  M.  d  8t,  P.  R, 
Co.  63  Wis.  100,  53  Am.  Rep.  271;  Patschei- 
der  V.  Great  Western  R.  Co.  L.  R.  3  Exch. 
Div.  153;  Dininny  v.  New  York  d  N.  H.  R. 


was  a  case  of  the  shipment  of  goods  belonging 
to  a  person  who  was  not  a  passenger,  who  had 
no  right  to  ride  upon  the  vessel,  nor  any  con- 
tract of  any  kind  for  the  transportation  of  the 
goods,  and  to  whom  no  check  had  been  given 
therefor. 

In  the  other  case  cited,  that  of  Wilson  v. 
Orand  Trunk  R.  Co.  66  Me.  60,  96  Am.  Dec.  435, 
the  action  was  for  a  trunk  delivered  to  the 
railroad  baggage  master  two  or  three  days  after 
the  owner  of  the  trunk  had  passed  over  the 
road.  It  did  not  appear  that  the  delay  of  the 
trunk  was  due  to  the  carrier's  fault.  Nor  was 
there  anything  to  show  that  the  passenger,  at 
the  time  of  her  transportation,  made  any  ar- 
rangement to  have  the  trunk  follow  on  a  later 
train.  In  fact,  no  check  was  given  for  the 
trunk,  and  nothing  was  said  with  respect  to  its 
being  considered  baggage  or  whether  it  should 
be  regarded  as  freight.  It  was  merely  pre- 
sented to  the  baggagemaster  at  the  railroad 
station  with  the  statement  that  the  owner  had 
gone  over  the  road  two  or  three  days  before  as 
a  passenger  and  the  request  that  It  be  forward- 
ed. This  the  baggagemaster  promised  to  do, 
but  the  trunk  was  lost.  The  court  reversed  the 
judgment  on  exceptions  to  Instructions  which 
bad  told  the  Jury  that,  if  the  owner  had  gone 
over  the  road  as  a  passenger,  and  the  trunk 
was  ordinary  baggage  such  as  could  have  been 
taken  without  extra  charge,  it  was  not  neces- 
sary to  prove  that  anything  was  paid  for  Its 
transportation,  but  that  the  price  paid  for  the 
passenger's  transportation  was  sufficient  con- 
sideration for  the  promise  to  take  the  baggage. 
The  court  tried  the  case  as  involving  "the 
single  question  of  the  obligation  of  the  carrier 
of  passengers  to  take  their  baggage  at  a  time 
subsequent  to  that  of  the  carriage  of  the  pas* 
senger  without  additional  compensation."  This 
It  answered  in  the  negative,  saying  that,  If  the 
transmission  of  the  trunk  could  be  delayed  two 
days  and  the  carrier  required  to  take  It  with- 
out any  compensation  save  the  fare  paid  by  the 
passenger  who  had  preceded  it,  it  might  equally 
be  delayed  weeks  or  months  and  then  forwarded 
without  additional  pay.  The  conclusion  was 
that  baggage  forwarded  after  the  passenger 
had  been  carried  over  the  road  was,  like  any 
other  article  of  merchandise,  subject  to  the  pay- 
ment of  freight,  if  there  was  no  special  agree- 
ment with  the  carrier  respecting  it,  or  any  neg- 
ligence on  the  carrier's  part 

After  reversal  of  the  Judgment  the  case  was 
retried  and  came  up  the  second  time.  In  the 
later  report,  67  Me.  188,  2  Am.  Rep.  26,  which 
the  Michigan  court  did  not  refer  to,  the  court 
says  it  mattered  not  whether  the  parcel  car- 
ried was  a  trunk  or  a  barrel  of  flour,  that  there 
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was  no  evidence  of  any  claim  that  it  should 
be  carried  as  baggage  without  compensation,  or 
that  there  was  any  agreement  to  so  transfer  it. 
On  these  facts  the  court  did  not  hold  that  the 
carrier  was  not  under  any  liability  for  the  loss 
of  the  trunk,  but  upheld  the  instructions  given 
to  the  Jury  to  the  effect  that  the  plaintiff  could 
recover  the  value  of  the  trunk  and  its  contents 
If  the  baggagemaster  received  it  and  promised 
to  carry  It  safely  and  the  trunk  was  in  fact  lost, 
and  there  had  been  no  claim  for  freight  on  it 
nor  any  pretense  of  withholding  It  for  pay- 
ment of  freight.  Nothing  having  been  said  as 
to  the  freight,  the  court  held  that  the  law  Im- 
posed an  obligation  to  pay  for  the  transporta- 
tion. This  case,  therefore,  seems  to  be  an  au- 
thority, not  in  support  of,  but  against,  the  de- 
cision In  Mabsuall  v.  Pontiac,  O.  &  N.  R.  Ca 
As  In  the  case  of  The  Elvira  Harbeck,  there 
was  here  no  checking  of  the  baggage,  no  con- 
tract with  the  owner  in  relation  to  It,  and  no 
ticket  entitling  the  owner  of  the  baggage  to  be 
carried  as  a  passenger.  Yec  even  on  these  facts 
the  court  refused  to  adopt  the  theory  which 
the  Michigan  court  accepts,  that  the  carrier 
was  merely  a  gratuitous  bailee,  and  held  it  to 
be  a  carrier  of  the  goods  as  freight  for  hire 
under  an  implied  contract.  It  is  therefore 
manifest  that  these  two  decisions,  which  are  all 
that  the  Michigan  court  cites  on  this  point, 
are  entirely  misinterpreted,  and  that,  so  far 
as  they  are  pertinent  at  all,  they  are  directly 
opposed  to  the  Michigan  decision. 

A  case  very  similar  to  these  decisions,  though 
not  cited  by  the  Michigan  court.  Is  that  of 
Graffam  v.  Boston  &  M.  R.  Co.  67  Me.  234.  In 
this  case  a  passenger  failed  to  take  his  trunk 
on  the  train  with  him,  but  left  It  to  be  for- 
warded on  a  subsequent  day.  The  trunk  was 
afterwards  forwarded,  nothing  being  said  about 
payment  for  its  transportation,  but  It  was  lost. 
In  this  case,  as  In  that  of  Wilson  v.  Grand 
Trunk  R.  Co.,  the  court  held  that  the  railroad 
company  was  nevertheless  liable  for  the  value 
of  the  trunk,  though  It  was  not  to  be  regarded 
as  baggage,  but  as  merchandise. 

There  are  no  other  authorities  that  exactly 
decide  the  question  presented  In  the  Michigan 
case.  Those  most  nearly  in  point  are  as  fol- 
lows: 

A  railroad  company  receiving  from  another 
carrier  and  transporting  trunks  under  the  mis- 
taken supposition,  induced  by  checks  on  the 
trunks,  that  they  belong  to  passengers  who  have 
bought  tickets  over  its  road,  when  in  fact  the 
owners  of  the  trunks  traveled  by  another  route, 
but  supposed  their  trunks  were  rightly  checked 
to  accompany  them,  is  held,  in  Beers  v.  Boston 
&  A.  R.  Co.  67  Conn.  417,  a2  L.  R.  A.  535,  34 
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Co.  49  N.  Y.  540;  Ouimit  v.  Henahaw,  35 
Vt.  605,  84  Am.  Dec.  646. 

The  defendant's  baggage  room  at  Imlay 
City  was  sufficiently  safe  for  all  the  bag- 
gage that  might  ordinarily  be  left  in  the 
hands  of  the  company  for  temporary  stor- 
age. 

Rich  V.  Rich,'lQ  Wend.  663;  Rudd  ▼.  Da- 
ciSy  3  Hill.  287;  People  ew  rel.  Peck  v.  Board 
of  Police,  35  Barb.  651 ;  McDonald  ▼.  Walter, 
40  N.  Y.  551. 

Taking  into  consideration  that  the  plain- 
tiff purchased  his  ticket  for  Imlay  City,  and 
had  nis  baggage  checked  for  that  place,  with 
no  intention  of  accompanying  it,  knowing 
that  when  his  baggage  arrived  there  the  de- 
fendant would  be  compelled  to  place  it  in  its 
ordinary  baggage  room,  which  to  the  plain- 
tiff's knowledge  had  been  used  for  over  six 
years, — ^this  case  is  placed  beyond  the  mere 


rules  governing  a  warehouseman;  and  the 
defendant  is  simply  a  gratuitous  bailee,  and 
liable  only  for  gross  negligence  in  caring  for 
the  baggage. 

Cogg8  v.  Bernard,  2  Ld.  Raym.  900;  Ed- 
wards, Bailments,  2d  ed.  p.  9. 

That  a  loss  was  occasioned  by  theft  or  rob- 
bery would,  as  a  general  rule,  be  sufficient 
to  secure  the  gratuitous  bailee  from  liabili- 
ty. 

Fay  V.  The  New  World,  1  Cal.  348;  2 
Wait,  Act.  &  Def.  pp.  2,  3;  Foster  v.  Esaeso 
Bank,  17  Mass.  479,  9  Am.  Dec.  168;  3  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  570;  Roth  v. 
Buffalo  A  S.  L.  R.  Co.  34  N.  Y.  548,  90  Am. 
Dec.  734;  Flint  d  P.  M,  R.  Co,  v.  Weir,  37 
Mich.  Ill,  26  Am.  Rep.  499. 

Mr,  H.  W.  Smltli,  for  defendant  in  er- 
ror: 

A  carrier  of  passengers  by  the  sale  of  a 


Atl.  641,  not  to  be  liable  on  the  ground  of  mere 
neirlisence  for  the  lorn  of  the  trunks  by  the  fall 
of  a  railroad  bridge.  The  court  says  that  ac- 
tionable negligence  is  the  neglect  of  a  duty,  but 
that  the  only  duty  owed  by  the  carrier  to  the 
owners  of  this  baggage  was  to  abstain  from  any 
wanton  or  wilful  Injury  to  It.  This  Is  for  the 
reason  that  there  was  no  bailment  or  any  con- 
tract express  or  implied  between  the  parties. 
It  was  a  case  In  which  the  carrier  took  the 
baggage  under  the  mistaken  supposition  that  It 
belonged  to  persons  who  had  paid  for  transpor- 
tation of  the  baggage  over  its  road.  The  court 
says  that  a  different  question  would  have  been 
presented  if  the  checks  had  indicated  that  the 
baggage  was  Intended  for  a  different  route,  and 
on  this  point  cites  Fairfax  v.  New  York  C.  & 
H.  R.  R.  CO.  73  N.  Y.  167.  29  Am.  Rep.  119.  If 
there  had  been  no  mistake  on  the  part  of  the 
carrier,  Induced  by  the  checks,  and  if  the  bag- 
gage had  been  received  without  any  contract 
or  understanding  whatever,  the  court  says  an 
implied  contract  would  have  arisen  to  transport 
the  baggage  safely  for  a  proper  compensation; 
but,  since  both  carrier  and  the  owner  of  the 
baggage  were  mistaken  about  the  facts  and  mis- 
led by  appearances,  it  was  held  to  be  a  case  of 
a  loss  where  both  parties  were  equally  innocent 
and  one  of  them  had  placed  it  In  the  power  of 
a  third  person  to  do  the  act  which  caused  the 
injury.  This  is  on  the  ground  that  the 
owner  of  the  tro-nks  caused  the  checks  which 
misled  the  carrier  to  be  placed  on  them, 
althougB  he  did  it  innocently.  It  Is  obvi- 
ous that  the  opinion  of  the  court  In  this 
case,  so  far  from  denying  the  liability  of  a  car- 
rier for  baggage  which  it  has  checked  on  a  law- 
ful ticket  which  the  owner  does  not  choose  to 
use  except  for  the  baggage,  tends  strongly  to 
support  the  carrier's  liability  In  such  case. 

In  Fairfax  v.  New  York  C.  &  H.  R.  R.  Co.  73 
N.  Y.  167,  29  Am.  Rep.  110.  supra,  plaintiff 
bought  tickets  over  the  Grand  Trunk  Railroad 
at  Montreal  from  that  city  to  Troy  and  thence 
by  steamboat  to  New  York.  His  baggage  was 
checked  to  go  by  the  same  route,  but  when  It 
reached  Troy  it  was  delivered  by  the  agent  of 
the  Grand  Trunk  Railroad  to  the  defendant,  the 
New  York  Central  Railroad,  which  carried  it  to 
New  York  and  placed  it  in  Its  baggage  room, 
from  which  it  was  lost.  It  was  held  that  de- 
fendant incurred  at  least  the  liability  of  a 
warehouseman,  and  was  bound  to  account  for 
the  baggage  or  show  that  it  had  disappeared 
without  its  fault;  that  the  delivery  of  the  bag- 
gage to  the  defendant  was  In  no  way  the  fault 
of  plaintiff,  and  that  the  defendant  had  no  right 
to  take  and  carry  It,  as  It  was  bound  to  know 
by  the  marks  on  the  checks  that  it  was  to  be 
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carried  by  another  route.  The  refusal  of  the 
court  to  charge  that  the  relation  of  carrier  to 
a  passenger  and  his  baggage  did  not  exist  be- 
tween plaintiff  and  defendant  was  also  held 
proper,  and  the  court  said :  **I  am  Inclined 
to  think  that  the  defendant,  in  taking  and  con- 
veying this  baggage  without  the  knowledge  or 
assent  of  the  plaintiff,  might  be  treated  as  hav- 
ing voluntarily  assumed  the  responsibility  of  a 
common  carrier.  But  whether  it  might  or  not 
It  Is  sufficient  for  this  action  that  it  assumed  at 
least  the  respcHisIblUty  of  a  warehouseman,  and 
that  Imposed  upon  it  the  duty  of  ordinary 
care."  If  a  carrier  Is  liable  to  that  extent  for 
baggage  which  it  has  checked  by  mistake  for 
one  who  had  no  ticket  and  did  not  ride  as  a 
passenger,  Its  liability  certainly  could  not  be 
less  for  baggage  which  It  had  checked  for  one 
who  had  a  ticket  for  the  Journey,  which  he  had 
paid  for  but  did  not  use. 

In  Curtis  V.  Delaware,  L.  &  W.  R.  Co.  74  N. 
Y.  116,  30  Am.  Rep.  271,  recovery  was  sought 
for  the  loss  of  baggage  belonging  to  the  plaintiff, 
his  wife,  and  child,  which  traveled  on  the  same 
train  with  the  wife  and  child,  plaintiff  having 
preceded  them  by  an  earlier  train.  The  defend- 
ant contended  that  the  plaintiff  had  no  right 
uf  action  whatever ;  that  he  was  not  a  passen- 
ger by  the  train,  having  previously  passed  over 
the  £oad,  and  that  he  had  no  right  to  have  his 
property  brought  hy  another  train  at  a  later 
date.  But  the  court  held  that  it  was  not  neces- 
sary that  the  plaintiff  should  have  been  on  the 
same  train  with  the  baggage,  since  he  was  suf- 
ficiently represented  by  his  wife,  saying:  "In 
none  of  the  cases  cited  to  maintain  the  posi- 
tion that  no  recovery  can  be  had  where  the 
owner  is  not  with  the  baggage  does  It  appear 
that  the  wife  of  the  plaintiff  had  the  baggage 
in  charge,  or  that  in  part  It  was  for  the  use  of 
the  owner  and  his  wife  and  child.  The  baggage 
being  to  some  extent,  at  least,,  for  the  benefit 
of  the  members  of  the  plalntlff*s  family,  who 
wer^  on  the  train  and  had  paid  their  fare,  the 
case  Is  distinguishable  from  one  where  the  plaln- 
llfTs  servant,  or  some  other  person  who  has  no 
interest  In  the  baggage,  takes  his  place,  or  even 
where  the  plaintiff  himself  follows  the  baggage 
on  a  later  train."  While  the  language  of  the 
court  In  effect  concedes,  for  the  purposes  of  the 
case,  that  someone  must  accompany  the  bag- 
gage, the  court  does  not  decide  to  that  effect, 
as  on  the  facts  of  the  case  which  it  passed  upon 
there  was  a  clear  right  of  recovery  without  de- 
ciding that  question. 

In  Becher  v.  Great  Eastern  R.  Co.  L.  R.  5  Q. 
R.  241,  39  L.  J.  Q.  B.  N.  S.  122,  22  L. 
T.  N.  8.  299,  3  Ry.  &  C.  T.  Cas  20 
18  Week.  Rep.  627,  it  was  held  that  no  action 
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passenger  ticket,  as  incident  to  the  con- 
tract, without  any  specific  agreement  or 
separate  compensation,  becomes  obligated  to 
carry  the  baggage  of  the  passen^r  to  a  rea- 
sonable amount,  and  to  deliver  it  at  the  end 
of  the  route  to  the  passenger  or  to  his  duly 
authorized  agent. 

Wood,  Railroads,  p.  1797. 

Mr.  Marshall  having  purchased  a  ticket, 
he  stood  in  the  relation  of  passenger,  and  it 
was  not  necessary  that  he  should  accompany 
his  baggage,  or  travel  upon  the  same  convey- 
ance with  it. 

Hutchinson,  Carr.  704;  2  Redf.  Railways, 
154;  Chicago^  R.  /.  d  P.  R.  Ccr,  v.  Fair- 
cloiigk,  52  111.  106;  Bartholomew  v.  8t, 
Louis,  J.  d  C.  R.  Co.  53  111.  227,  5  Am.  Rep. 
45 ;  Burfiell  v.  New  York  C.  R,  Co.  46  N.  Y. 
184,  6  Am.  Rep.  61 ;  Mote  v.  Chicago  d  N, 
W.  R.  Co.  27  .Iowa,  22,  1  Am.  Rep.  212;  28 
Am.  &  Eng.  Enc.  Law,  p.  642. 


Grant,  J.,  delivered  the  opinion  of  the 
court: 

It  is  the  well-established  rule  that  the  rig- 
orous liabilitv  of  a  railroad  company  as  a 
common  carrier  ceases  when  the  passenger's 
trunk  has  reached  its  destination,  and  been 
placed  upon  its  platform  ready  for  delivery, 
and  a  reasonable  opportunity  given  to  take 
it  away.  After  reasonable  opportunity  has 
been  given  the  passenger  to  take  it  away, 
the  company,  according  to  many  authorities, 
is  liable  only  as  warehouseman,  bound  to 
the  exercise  of  ordinary  care.  Was  the  de- 
fendant in  this  case  such  a  bailee,  or  a  gra- 
tuitous bailee,  liable  only  for  g^oss  negli- 
gence? Plaintiff  was  not  a  passenger  and 
did  not  intend  to  be  a  passenger  on  the 
train,  with  his  bag^ge,  or  for  some  time 
thereafter,  if  ever,  ^He  was  not  a  passenger 
over  the  defendant's  road  until  more  than 
four  months  had  elapsed.     He  had  not  used 


for  the  loss  of  baggage  by  the  carrier's  default 
could  be  maintained  by  one  who  Ifad  glyen  his 
portmanteau  to  his  servant  to  take  with  him 
on  a  journey  by  defendant's  railway,  the  serv- 
ant buying  a  ticket  and  sending  the  baggage  as 
bis  own,  while  plaintiff  traveled  on  a  later  train, 
also  paying  for  a  ticket,  without  any  baggage. 
The  court  said :  "If  the  servant  had  stated 
when  he  took  the  ticket  that  the  luggage  be- 
longed to  the  plaintiff  and  that  the  plaintiff 
was  coming  by  a  later  train,  and  the  defendant's 
servants  had  received  the  portmanteau  as  the 
master's  luggage,  the  case  would  'have  been  very 
different.  Here  there  is  nothing  to  impose  any 
duty  or  liability  on  the  defendants  beyond  the 
relation  between  them  and  the  servant  of  car- 
rier and  passenger,  they  undertaking  to  carry 
his  luggage  free  of  extra  charge ;"  and  again : 
"The  defendants  were  bound  by  their  statute 
to  take  a  certain  quantity  of  luggage  for  the 
servant  as  their  passenger ;  but  if  they  had  been 
informed  that  the  portmanteau  was  not  his  lug- 
gage, they  would  not  have  been  bound  to  take 
it,  and  In  all  probability  they  would  not  have 
taken  it.  It  was  taken  as  the  servant's  own 
luggage,  and,  if  any  action  can  be  maintained, 
it  must  be  in  the  name  of  the  servant."  No 
opinion  was  expressed  as  to  what  would  have 
been  the  liability  of  the  carrier  if  the  b^pgage 
had  been  received  as  that  of  the  master. 

The  point  actually  decided  in  this  case  as  to 
the  right  of  the  owner  of  baggage  to  recover  by 
suit  in  his  own  name  for  his  goods  which  were 
lost  while  being  transported  as  the  baggage  of 
another  person  is  clearly  different  from  the 
question  of  the  right  of  one  whose  baggage  is 
taken  as  his  own  to  recover  for  its  loss  while 
being  carried  without  his  accompanying  it. 
But,  more  than  this,  the  difference  In  the  prac- 
tices of  carriers  in  England  and  in  the  United 
States  is  very,  material  on  this  subject.  The 
necessity  of  the  personal  care  of  the  passenger 
over  his  baggage  at  each  place  where  cars  are 
changed  and  at  destination  is  imperative  where, 
as  in  England,  the  baggage  Is  merely  loaded  into 
a  van  without  giving  the  passenger  any  check 
for  it  and  without  any  system  by  which  the  pas- 
senger can  rely  on  the  carrier  to  prevent  Its 
being  claimed  and  carried  off  by  some  other 
person,  but  where  he  must  himself  pick  out  and 
claim  his  own  from  the  common  mass  of  luggage 
discharged  from  the  train  upon  the  platform. 
The  cases  of  Richards  v.  London  &  8.  Coast  R. 
Co.  7  C.  B.  830,  6  Railway  Cas.  49,  18  L.  J.  C. 
P.  N.  8.  251,  13  Jur.  086,  and  Butcher  v.  Loo- 
don  ft  8.  W.  R.  Co.  16  C.  B.  13,  8  C.  L.  Rep. 
805,  24  L.  J.  C.  P.  N.  8.  187,  1  Jur.  N.  8.  427, 
nhow  that  there  is  a  custom  on  English  rail- 
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ways  for  porters  employed  by  the  carriers  to 
take  the  passenger's  luggage  for  him  to  a  car- 
riage or  other  conveyance  by  which  he  leaves 
the  station,  but,  as  the  baggage  is  not  checked, 
it  is,  of  course,  necessary  for  the  passenger  to 
Identify  his  own  property.  The  situation  is 
entirely  different  where,  as  in  the  United  States, 
the  carrier  gives  the  passenger  a  check  for  his 
baggage,  and,  no  matter  how  many  changes  of 
cars  there  may  be,  keeps  entire  custody  of  it  un- 
til it  reaches  the  point  to  which  it  is  checked. 
The  case  of  Cutler  v.  North  London  R.  Co. 
L.  R.  19  Q.  B.  Div.  64,  66  L.  J.  Q.  B.  N.  S.  648, 
56  L.  T.  N.  8.  639.  35  Week.  Rep.  575.  51  J.  P. 
774,  was  one  in  which  the  plaintiff  was  a  sea- 
son-ticket holder  on  defendants'  line  under  a 
special  contract  by  which  he  agreed  to  use  his 
ticket  only  between  the  termini  for  which  it 
was  issued,  and  not  to  hold  the  carrier  responsi- 
ble for  any  loss  of  bagrgage  unless  fully  and 
properly  addressed  with  the  name  and  destina- 
tion of  the  owner.  Plaintiff  sent  his  bag  with- 
out so  marking  It,  and  he  himself  left  the  train 
at  an  intermediate  station,  proceeding  to  his 
destination  by  a  later  train,  when  he  was  un- 
able to  find  his  bag.  The  regulation  In  regard 
to  the  marking  of  the  baggage  was  held  unrea- 
sonable, and  there  was  a  query,  which  was  not 
decided,  whether  the  liability  of  the  defendants 
in  respect  to  that  portion  of  the  Journey  over 
which  the  baggage  traveled  alone  was  that  of 
common  carriers  or  merely  of  gratuitous  bailees. 
One  Judge  said :  "If  it  is  necessary  tor  as  to 
determine  the  question,  I  do  not  think  that  the 
defendants  were  responsible  as  common  carriers 
for  the  loss  of  the  bag  under  the  circumstances 
of  the  case.  They  would,  no  doubt,  have  been 
so  responsible  if  the  plaintiff  had  traveled  the 
entire  distance  direct  from  Broad  street  to  Kew, 
and  the  bag  had  been  lost  during  the  Journey : 
but  the  plaintiff  here  did  that  which  his  season- 
ticket  contract  did  not  entitle  him  to  do :  he  got 
out  at  Camden  town,  although  one  of  the  condi- 
tions of  his  contract  was  that  he  should  only 
use  his  season  ticket  between  the  termini  for 
which  it  was  issued,  and  that  if  he  got  out  at 
any  other  station  he  should  pay  his  fare.  The 
defendants  were  indulgent,  and  did  not  enforce 
their  rights  In  this  respect,  but  I  hardly  think 
they  were  liable  as  insurers  of  the  bag  for  the 
latter  portion  of  the  Journey :  they  were,  how- 
ever, liable,  at  least,  as  gratuitous  bailees." 
But  this  opinion  is  expressly  based  upon  the 
fact  that  the  plaintiff  had  violated  the  stipula- 
tion of  his  contract  forbidding  him  to  use  his 
ticket  between  intermediate  stations,  and  an- 
other Judge  impliedly  expresses  the  opinion  that, 
notwithstanding  this  stipulation,   the  liability 
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his  ticket  when  the  case  was  tried  in  the  jus- 
tice court,  but  had  used  it  shortly  before  it 
was  tried  in  the  circuit.  Baggage  implies  a 
passen^r  who  intends  to  ^o  upon  the  train 
with  his  baggage,  and  receive  it  upon  the  ar- 
rival of  the  train  at  the  end  of  the  journey. 
For  his  own  convenience,  plaintiff  pur- 
chased a  ticket  for  the  sole  purpose  of  de- 
ceiving the  railroad  company  into  the  belief 
that  he  intended  to  be  a  passenger,  entitled 
to  have  carried  with  him  the  usual  amount 
of  baggaee.  His  contract  was  that  of  a  pas- 
senger, ae  intended  to  go  to  his  desti- 
nation br  his  private  conveyance,  and  there 
5 resent  his  check  and  obtain  his  baggage, 
'his  he  did,  and,  without  having  been  a  pas- 
senger, asks  the  same  protection  as  if  he  had 
been  one.  If  he  had  sold  the  ticket  (which 
he  might  have  done)  to  another  passenger, 
he  would  stand  in  no  different  light  from 


that  in  which  he  does  now.  So  that  the 
question  is  presented:.  May  a  passenger 
purchase  a  ticket,  check  his  baggage,  sell  the 
ticket,  and  then  stand  in  the  position  of  a 
bona  fide  passenger  upon  the  road  !  Counsel 
cite  no  authority  the  parallel  of  this,  and 
our  knowledge  of  the  counsel  leads  us  to 
conclude  that  they  have  made  a  careful  re- 
search, and  are  unable  to  find  any.  My  own 
examination  of  the  authorities  fails  to  find 
a  parallel  case.  The  defendant  was  not  in 
fault  in  checking'  the  baggage.  Its  agent, 
the  baggage  master,  was  justified  in  assum- 
ing that  the  plaintiff  intended  to  accompany 
his  baggage  upon  the  next  train.  A  baggage 
master  has  no  authority  or  right  to  check 
haggage  for  any  other  than  a  passenger.  If, 
therefore,  plaintiff  had  disclosed  to  the  bag- 
gage master  the  actual  situation,  he  would 
have  been  refused  a  check.     In  a  case  of  libel 


for  the  loss  of  the  bag  was  that  of  a  comman 
carrier,  saying:  **I  do  not  decide  that  the  de- 
fendants were  not  common  carriers  of  this  bag. 
The  case  seems  to  me  very  like  that  of  a  pas- 
senger who  sees  his  laggage  placed  in  the  van, 
but  who,  through  some  accident.  Is  unable  to  get 
into  the  train,  which  goes  off  with  his  luggage." 
But  It  was  held  immaterial  to  decide  this  ques- 
tion, since  there  was  evidence  to  Justify  a  find- 
ing that,  even  as  gratuitous  bailees,  the  defend- 
ants were  guilty  of  such  negligence  or  want  of 
care  as  to  render  them  liable  for  the  loss  of  the 
hs  srcfft  fire 

In  Wright  V.  Caidwell,  8  Mich.  61,  plaintiff. 
Intending  to  take  passage  on  the  steamboat  of 
defendants,  deposited  his  trunk  on  board  In 
the  usual  place  for  baggage,  but  without  putting 
It  in  charge  of  any  person  or  notifying  anyone 
employed  on  the  boat  of  such  deposit  or  of  his 
Intention  to  take  passage,  and  while  temporarily 
absent  the  boat  left  without  him.  The  trunk 
was  lost,  and  in  an  action  to  recover  therefc^ 
It  was  said  that.  If  any  right  to  recover  existed. 
It  must  be  on  the  principle  that  there  was  a 
constructive  delivery  of  the  trunk,  and  that  it 
was  received  as  the  baggi\ge  of  a  passenger  to 
be  transported  to  the  point  of  destination.  The 
evidence  showed  that  there  was  no  one  whose 
business  It  was  to  receive  baggage  on  the  boat, 
and  that  receipts  were  not  usually  given,  and 
also  that  it  was  the  usual  custom  for  passengers 
to  deposit  their  baggage  In  this  way.  But  the 
court  held  that  the  fact  that  plaintiff  was  a 
passenger  and  took  passage  In  the  boat  was  es- 
sential to  a  recovery,  since  such  custom  pre- 
vailed only  In  respect  to  the  baggage  of  a  pas- 
senger, and  not  as  to  freight,  and,  since  there 
was  no  averm^it  that  the  trunk  contained  the 
ordinary  wearing  apparel  of  a  person  who  had 
taken  passage  on  the  boat,  or  that  it  was  re- 
ceived as  such,  the  custom  was  Inapplicable  to 
the  facts  of  the  case.  It  was  also  said  that 
the  price  paid  by  the  passenger  constitutes  the 
consideration  for  the  safekeeping  and  trans- 
portation of  his  ordinary  baggage,  and  that, 
if  a  trunk  is  deposited  with  a  carrier  without 
being  accompanied  by  a  passenger,  it  is  received 
as  freight,  and  is  liable  to  the  payment  of  or- 
dinary charges,  and  no'tice  of  Its  delivery  to  the 
carrier,  and  of  acceptance,  must  be  given  before 
any  liability  can  attach  in  case  of  loss.  There 
was  nothing  In  the  case  to  show  whether  plain- 
tiff had  bought  and  paid  for  a  ticket,  and  the 
case  Is  clearly  different  from  one  in  which  the 
owner  of  a  ticket  entitling  him  to  passage  gets 
his  trunk  regularly  checked  as  baggage. 

In  Flaherty  v.  Greenman,  7  Daly,  481,  which 
was  a  case  in  which  plaintiff,  Intending  to  take 
passage  on  one  of  defendant's  boats,  delivered 
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her  trunk  Into  the  custody  of  defendant's 
agents,  but  failed  to  go  in  the  boat  with  It,  as 
she  reached  the  pier  after  the  boat  had  left, 
defendants  contended  that  they  were  answerable 
for  the  loss  of  the  trunk  as  baggage  only  In  the 
event  of  a  contract  between  them  and  the  plain- 
tiff to  carry  her  as  a  passenger,  and,  as  there 
was  a  conflict  upon  the  question  whether  8h<> 
had  or  had  not  purchased  a  ticket,  they  were 
entitled  to  an  Instruction  that,  if  the  trunk  was 
carried  without  any  ticket  being  purchased  by 
plaintiff,  she  could  not  recover.  But  the  court 
held  that,  although  the  plaintiff  did  not  go  In 
the  steamboat  with  the  trunk,  and  although  a 
ticket  may  not  have  been  purchased  for  her,  still 
the  defendants  assumed,  in  respect  to  a  trunk 
so  left  in  the  care  of  its  agents,  the  responsibil- 
ity of  common  carriers,  and  that,  in  the  ab- 
sence of  evidence  repelling  the  presumption  of 
loss  from  their  negligence,  they  were  liable. 
Nothing  was  said  as  to  what  would  have  been 
the  effect  of  plalntlfTs  failure  to  accompany  the 
trunk  If  she  had  purchased  a  ticket. 

So,  in  Blpck  V.  The  Trent,  18  La.  Ann.  664, 
the  defendant  was  held  liable  where  plaintiff 
sent  her  trunk  to  a  steamer.  Intending  to  take 
passage  thereon,  but  failed  to  go,  and  on  the 
arrival  of  the  boat  at  its  destination  the  trunk 
could  not  be  found,  the  testimony  leaving  no 
reasonable  doubt  of  Its  receipt  on  board  the 
boat  by  the  officer  whose  business  it  was  to 
receive  the  baggage  of  passengers. 

Nothing  was  said  about  any  consideration 
being  paid  for  the  transportation  of  the  trunk, 
or  as  to  the  fact  that  the  plaintiff  did  not  travel 
with  it. 

Where  a  passenger  on  a  steamboat  took  a 
stopover  check  at  an  Intermediate  point,  leav- 
ing her  baggage  on  board  upon  the  porter's  as- 
surance that  It  would  be  all  right,  and  followed 
on  another  steamer  several  days  after,  it  was 
held,  in  Laffrey  v.  Grummond,  74  Mich.  186, 
3  L.  R.  A.  287,  41  N.  W.  894,  that  the  passenger^ 
could  not  recover  for  the  loss  of  the  baggage 
in  the  meantime  by  the  burning  of  a  warehouse 
belonging  to  the  local  agents  of  the  carrier.  In 
which  the  baggage  was  placed  subject  to  de- 
livery on  presentation  of  the  check.  This  de- 
cision, however,  turns  on  the  point  that  the 
liability  for  the  baggage  during  the  delay  after 
it  had  been  landed  before  the  passenger  came  to 
claim  It  was  that  of  a  warehouseman  only.  It 
does  not  turn  at  all  upon  the  point  that  the 
passenger  traveled  by  a  different  boat,  except 
so  far  as  that  made  delay  In  calling  for  the 
baggage. 

But  In  Chlcagov  B.  I.  ft  P.  B.  Co.  v.  Falr- 
clough.  62  111.  106,  the  carrier  was  held  liable 
as  a  warehouseman  where  plaintiff,  traveling 
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against  a  boat  for  a  loss  of  baggage  the  li- 
bellant  liad  taken  passage  on  the  boat  from 
Antwerp  to  New  lork.  The  vessel  left  be- 
fore the  arrival  at  Antwerp  of  the  goods, 
which  consisted  of  ten  packages  and  one  bas- 
ket, and  it  became  necessary  to  send  them  by 
another  vessel.  On  their  arrival  two  trunks 
and  the  basket  could  not  be  found.  The 
ground  of  defense  was  that  the  goods  were 
shipped  on  a  passenger  ship  as  personal  bag- 
gaj^e  belonging  to  the  passenger,  and,  as  she 
did  not  take  passage  on  board  the  ship,  and 
pay  the  fare,  which  would  include  compensa* 
tion  for  the  usual  baggage,  no  compensation 
was  paid,  and  the  ship  was  entitled  to  none, 
and  therefore  the  master  was  a  gratuitous 


bailee,  responsible  only  for  gross  negligeneSi 
The  court  held  that,  where  a  passenger  ac- 
companies his  baggage,  the  fare  includes 
compensation  for  its  transportation.  If, 
however,  he  does  not  accompany  it,  the  cair- 
rier  may  demand  compensation  in  advance, 
or  upon  delivery,  relying  on  his  lien  or  the 
personal  responsibility  of  the  owner.  The 
Elvira  Harbeck,  2  Blatchf.  330,  Fed.  Gas.  No. 
4,424.  In  Wilson  v.  Grand  Trunk  R.  Co.  56 
Me.  60,  96  Am.  Dec.  435,  it  is  said:  "It  is 
implied  in  the  contract  that  the  baggage  and 
the  passenger  go  together."  Red  field  says 
that  the  receipt  and  carriage  of  baggage  are 
incidental  to  passenger  transportation,  and 
that  the  agents  of  railroad  companies  have 


on  a  through  ticket,  procured  a  stopover  at  an 
<nterinedlate  point  for  two  days,  and  his  bag- 
gage, which  had  been  checked  through,  upon  its 
arrival  at  destination  was  locked  up  In  the 
ordinary  waiting  room,  where  It  was  customary 
to  leave  baggage,  and  was  broken  Into  and  rifled 
of  its  contents  by  burglars  dprlng  the  night, 
no  watchman  being  kept  about  the  building. 
Nothing  was  said  as  to  the  elTect  of  the  stop- 
over. 

In  Logan  v.  Pontchartrain  R.  Co.  11  Rob. 
(La.)  24,  43  Am.  Dec.  199,  plaintiff,  traveling 
by  boat,  arrived  at  the  termination  of  the  de- 
fendant railroad  line  near  New  Orleans  early 
In  the  morning,  and  concluded  not  to  take 
the  first  train  to  the  city,  but  to  wait  until 
after  breakfast,  his  baggage,  with  that  of  other 
passengers,  being  placed  on  a  car  run  down  to 
the  pier  for  that  purpose  and  then  run  up  to  a 
hotel,  where  there  was  a  ticket  office,  and  where 
passengers  were  permitted  to  remove  their  bag- 
gage if  they  so  desired,  the  car  then  proceed- 
ing to  the  city  with  the  remainder  of  the  bag- 
gage and  the  passengers.  The  usage  was  to 
take  all  the  baggage  of  the  passengers  on  the 
steamer  and  carry  it  to  town  unless  taken  out 
at  the  hotel  near  the  pier,  and  there  was  no 
person  employed  by  the  company  to  care  for  the 
baggage,  each  person  looking  out  for  his  own. 
The  court  held  that  *'the  single  fact  that  the 
plaintiff  remained  behind  until  the  next  trip, 
perhaps  in  ignorance  whether  his  baggage  had 
been  sent  forward,  does  not  amount  to  such 
negligence  as  to  excuse  the  defendants."  But 
this  fact  seems  to  have  been  regarded  as  of  little 
Importa.nce,  and  the  case  was  disposed  of  chiefly 
upon  other  considerations. 

In  Warner  v.  J^urllngton  &  M.  River  R.  Co. 
22  Iowa,  IGQ,  92  Am.  Dec.  389,  a  railroad  com- 
pany was  held  liable  for  the  loss  of  baggage, 
though  It  did  not  travel  on  the  same  train  with 
the  owner,  ^here  the  owner,  cot  being  able  to 
obtain  her  trunk  from  the  baggage  room  of  a 
connecting  road,  In  which  It  was  locked  up,  de- 
livered her  check  to  the  agent  of  the  defendant 
company  upon  his  assurance  that  he  would  ob- 
tain the  trunk  and  forward  It  by  the  next  train, 
which  he  did,  and  the  trunk,  upon  reaching 
Its  destination.  Instead  of  being  placed  In  the 
baggage  room,  was  left  in  the  common  passen- 
ger room,  where  it  was  broken  into  and  robbed 
of  Its  contenta  The  court  said :  "Whether  on 
the  same,  the  preceding,  or  the  next  train,  if 
the  baggage  goes  or  is  sent  pursuant  to  an  agree- 
ment and  as  a  part  of  the  consideration  moving 
from  the  company  for  the  fare  paid  by  the  pas- 
senger, we  cannot  see  why  the  same  rules  as  to 
care  and  diligence  do  not  apply." 

In  Blumenthal  v.  Maine  C.  R.  Co.  79  Me.  550, 
11  Atl.  605,  It  is  stated  In  the  opinion  of  the 
court  that  plaintiff's  purchase  of  a  ticket  en- 
titled him  to  safe  transportation  of  himself 
and  personal  baggage  on  the  same  train,  and  to 
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nothing  else.  But  In  this  case  the  plaintiff 
went  on  the  same  train  as  the  baggage,  and  the 
case  turned  on  the  liability  of  the  carrier  for 
the  contents  of  a  valise  I'ontalning,  not  the 
personal  effects  of  plaintiff,  but  merchandise, 
and  it  was  held  that  the  carrier,  in  the  absence 
of  wilful  destruction  ot  the  property,  was  not 
liable  for  the  loss  of  merchandise.  The  state- 
ment, therefore,  as  to  the  necessity  of  the  pas- 
senger's going  upon  the  same  train  with  the 
bSLggSige  was  not  at  ail  relevant. 

In  Collins  V.  Boston  ft  M.  R.  Co.  10  Cush.  506, 
where  plaintiff  delivered  merchandise  to  a  rail- 
road company  to  be  shipped  as  baggage.  Intend- 
ing to  take  passage  on  the  same  train  and  so 
stating  in  response  to  a  question  of  an  agent 
of  the  company  as  to  whether  the  goods  were 
to  be  accompanied  by  a  passenger,  but  who 
failed,  without  fault  of  the  company  and  with- 
out Its  knowledge,  to  take  such  train,  and  trav- 
eled by  a  later  one,  the  carrier  was  held  not 
to  be  liable  for  the  loss  of  the  goods,  in  the  ab- 
sence of  gross  negligence ;  but  this  was  on  the 
ground  that  the  goods  were  not  baggage,  and 
that  the  responsibility  of  a  carrier  of  baggage 
could  not  have  attached  to  them ;  and  it  was 
held  that  this  would  have  been  the  case  had 
plaintiff  accompanied  them  as  he  expected. 
However,  the  court  said  the  omission  of  the 
plaintiff  to  accompany  the  goods,  as  he  in- 
formed the  defendant's  agent  he  would  do,  con- 
tributed materially  to  the  loss,  since  what  might 
have  been  a  very  proper  disposition  of  them 
when  they  reached  their  destination  under  the 
belief  that  the  owner  was  present  to  take  charge 
of  them  might  have  been  one  of  hazard  and  ex- 
posure to  loss  in  his  absence.  No  opinion  was 
expressed  as  to  what  would  have  been  the  ef- 
fect upon  defendant's  liability  of  plaintiff's  fail- 
ure to  travel  on  the  same  train  with  the  goods 
If  they  had  been  proper  articles  of  baggage. 
Neither  does  it  appear  that  any  check  was  given 
for  the  baggage. 

In  Green  v.  New  York  C.  R.  Co.  4  Daly,  563, 
12  Abb.  Pr.  N.  S.  473,  plaintiff  applied  for  a 
check  for  his  trunks  by  way  of  the  New  York 
Central  Railroad  and  the  People's  Line  of 
Steamers  to  New  York,  that  being  the  way  he 
Intended  to  go  himself.  The  request  was  re- 
fused on  the  ground  that  the  rules  of  the  com- 
pany would  not  allow  it.  The  station  agent 
then  suggested  that  the  plaintiff  allow  his  trunk 
to  be  shipped  by  way  of  Athens,  at  which  place 
the  People's  Line  of  steamers  also  touched.  To 
this  plaintiff  assented,  and  he  received  a  check 
for  his  trunk  to  New  York  by  way  of  Athena 
This  check  was  one  belonging  to  the  People's 
Line  of  steamers.  There  was  no  partnership 
between  the  railroad  company  and  the  steam- 
boat line,  but  the  companies  were  in  the  habit 
of  exchanging  checka  The  plaintiff  paid  no 
fare  at  Little  fVilla  the  place  from  which  his 
trunk  was  checked,  but  went  on  the  defendant's 
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no  authority  to  receive  baggage  to  carry  up- 
on any  other  basis.  2  Redf.  Railways,  | 
171;  Hutchinson,  Carr.  S  702.  Where  a  pas- 
senger had  arrived  at  her  destination,  nad 
left  the  cars,  taken  her  baggage  into  her  pos- 
session, and  immediately  left  it  in  the  oag- 
gage  room  for  a  few  hours,  it  was  held  that 
the  company  was  a  gratuitous  bailee,  liable 
only  for  gross  negligence.  Minor  v.  Chica- 
go d  N,  W.  R,  Co.  19  Wis.  41,  88  Am.  Dec. 
670.  See  also  Eodkinson  v.  London  d  N,  W. 
B,  Co.  L.  R.  14  Q.  B.  Div.  228.  We  must 
not  be  understood  as  holding  that  it  is  abso- 
lutely necessary  for  the  passenger  to  go  up- 
on the  same  train  with  his  baggage  in  order 
to  entitle  him  to  have  his  baggage  taken  care 


of  at  his  destination  by  the  railroad  com- 
pany as  a  warehouseman.  Where  the  pas- 
senger purchased  his  ticket  with  the  lx)na 
fide  intention  to  use  it,  but,  without  -fault 
upon  his  part,  did  not  accompany  it,  but 
went  upon  a  following  train,  a  aifferent  case 
is  presented.  We  conclude  that  plaintiff 
was  not  a  passenser ;  that  the  defendant  was 
a  gratuitous  bailee,  and  was  not  guiltv  of 
gross  negligence;  and  that,  therefore,  plain- 
tiff could  not  recover. 

Judgment  reversed,  and  no  new  trial  or- 
dered. 

The  other  Justices  concur. 


train  to  Albany  and  paid  his  fare  oo  the  train. 
The  tnxnk  was  delivered  to  the  People's  Line 
and  lost  by  the  sinking  of  their  steamers.  In 
the  contentions  of  counsel  it  is  stated :  "The 
delivery  of  a  trunk  into  the  possessloD  of  a  rail- 
road station  master  at  his  station  for  transpor- 
tation, and  his  reception  of  the  same  for  that 
pnrposet  Imposed  upon  the  corporation  the  ob- 
ligation of  a  common  carrier,  even  though  the 
passenger  go  by  another  conveyance.*'  Citing 
The  Elvira  Harbeck,  2  Blatchf.  336,  Fed.  Cas. 
No.  4,424.  But  the  court  held  that  the  rail- 
road company  had  no  right  to  Issue  a  check 
for  plaintifTs  baggage  by  way  of  the  steamboat 
line  unless  he  bought  his  ticket  over  that  line, 
and  that  it  was  not  bound  by  the  act  of  the 
agent,  saying :  **In  the  absence  of  any  express 
contract  to  carry  the  plaintiff  or  his  baggage  to 
New  York,  or  of  evidence  of  defendants  being 
common  carriers  between  Athens  and  New  York 
via  the  Hudson  river,  the  mere  fact  of  their 
ai&zlng  to  plaintiff's  trunk  a  baggage  check  of 
tlie  People's  Line  furnished  no  proof  by  way  of 
Implication  of  any  assumption  of  such  duty. 
No  fare  was  received  for  his  passage  to  New 
York,  nor  any  agreement  made  to  carry  his 
tmnk  as  freight.  It  was  accepted  as  baggage 
and  as  an  Incident  to  his  becoming  a  passenger 
on  defendants'  road  to  Albany,  and  the  under- 
taking to  carry  it  to  Athens  and  there  deliver 
Ic  to  the  People's  Line  was  a  substituted  service 
agreed  on  by  the  parties."  Defendant  was  held 
to  have  performed  Its  duty  when  it  delivered 
the  trunks  to  the  People's  Line.  The  decision 
is  not  based  on  the  fact  that  the  plaintiff  did  not 
go  by  the  same  line  with  his  baggage.  Since 
the  plaintiffs  baggage  was  checked  by  a  local 
agent  of  the  carrier,  not  only  without  his  hav- 
ing any  ticket,  but  by  explicit  understanding  be- 
tween them  that  the  rules  of  the  carrier  pro- 
hibited its  being  checked  over  the  line  that  he 
Intended  to  travel,  it  seems  clear  that  the 
agent  exceeded  his  authority.  But,  in  any 
event,  the  railroad  company  actually  did  carry 
the  tmnk  safely  and  deliver  it  to  the  steam- 
boat company,  so  that,  as  the  court  held.  It 
folly  performed  Its  duty. 

An  English  case  In  which  the  question  of  lia- 
bility for  luggage  of  soldiers  who  did  not  travel 
on  the  railroad  arises  is  that  of  Atty.  Gen.  v. 
Oreat  Southern  &  W.  R.  Co.  14  Ir.  C.  L.  Bep.  447. 
But  this  case  has  nothing  in  common  with  the 
question  under  consideration.  There  was  no 
pnrchase  of  tickets  or  pajrment  of  fare  for  the 
soldiers  who  owned  the  luggage,  and  no  question 
of  implied  contract  'arising  out  of  the  check- 
ing of  the  luggage.  The  case  turned  entirely 
on  the  construction  of  certain  statutes  govern- 
ing the  duty  of  the  railroad  company  in  respect 
to  carrying  the  property  of  soldiers. 

The  authorities  above  considered  are  all  that 
have  been  found  that  are  at  all  pertinent  to  the 
qaestion  In  hand.  There  Is  no  case  among  them 
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which  gives  any  support  to  the  decision  la 
Masshaxl  v.  1*ontiac,  O.  &  N.  R.  Co.  Those 
that  are  most  nearly  in  point  are  In  conflict 
with  that  decision. 

No  attempt  has  been  made  in  this  note  to 
Include  cases  in  which  a  railroad  company  has 
voluntarily  chosen  to  separate  the  baggage  from 
Its  owner  and  send  It  on  a  different  train,  as 
In  such  cases  It  is  clear  that,  if  the  liability 
for  baggage  would  generally  depend  on  Its  ac- 
companying the  passenger,  the  carrier  could 
not  take  advantage  of  its  own  act  in  separating 
them  to  relieve  itself  from  liability.  Neither 
has  there  been  any  attempt  here  nmde  to  in- 
clude questions  as  to  the  liability  of  a  carrier 
for  default  of  a  connecting  carrier.  The 
only  question  treated  here  relates  to  the 
liability  of  a  carrier  for  goods  checked  as  bag- 
gage for  a  person  who  has  a  ticket  entitling  him 
to  ride  on  the  train  with  the  baggage,  but  who 
does  not  avail  himself  of  that  right. 

The  reason  of  the  matter  seems  very  clear. 
In  view  of  the  modem  development  of  baggage 
transportation  in  this  country.  Whatever  rea- 
son there  may  be  In  a  country  where  baggage  Is 
not  checked  for  requlri<ng  the  owner  to  go  upon 
the  same  train  with  it  so  as  to  be  able  to 
identify  it  and  claim  it  as  soon  as  the  train 
stops,  such  reason  is  lacking  in  the  United 
States,  where  the  baggage  Is  checked  when  taken 
Into  the  carrier's  possession,  and  kept  in  the 
carrier's  exclusive  custody  and  control  until 
it  reaches  the  destination  to  which  It  was 
checked.  Indeed,  It  Is  very  common  now  for  a 
passenger  to  have  his  baggage  checked  before 
it  Is  taken  from  his  own  residence  and  carried 
over  successive  lines  of  railroad  and  through 
the  hands  of  various  baggage  transfer  companies 
without  his  seeing  or  knowing,  or  having  any 
power  to  see  or  know,  what  is  being  done  with 
it  until  it  reaches  the  baggage  room  at  Its  des- 
tination. In  addition  to  this,  the  carriers  fre- 
quently refuse  to  take  baggage  on  trains  which 
carry  passengers,  and  even  have  printed  on 
their  time  tables  a  notice  that  passengers  on 
those  trains  must  have  their  baggage  carried  by 
some  preceding  or  subsequent  train.  Under 
such  a  practice  as  this,  by  which  the  carrier  has 
absolute  charge  and  authority  over  the  baggage 
after  It  has  given  a  check  for  it  until  it  reaches 
destination,  and  also  by  Its  own  regulation  sepa- 
rates the  baggage  from  the  passenger  so  far  as 
to  carry  It,  not  only  in  a  different  car,  but  on 
a  different  train,  It  seems  impossible  to  find  any 
reason  whatever  for  a  rule  which  compels  the 
owner  of  a  ticket  to  get  upon  the  train  which 
carries  his  baggage  and  ride  in  a  different  car 
and  out  of  sight  and  without  any  right  or  power 
even  to  see  his  baggage  during  the  journey. 
While  the  transportation  of  baggage  was  orig- 
inally a  mere  incident  to  the  transportation  of 
the  passenger,  and  may  have  then  been  a  mere 
matter  of  grace  on.  the  carrier's  part,  tkt  long 
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coursp  and  deyelopment  of  tbe  business  of 
transportation  seems  to  hare  clearly  made  the 
transportation  of  the  ordinary  amount  of  bag- 
gage a  distinct  part  of  the  carrier's  undertaking. 
That  Is  to  say,  the  purchase  of  a  ticket  Is  a  con* 
tract  which  gives  the  passenger  two  distinct 
rights,  one  to  be  carried  as  a  passenger ;  second, 
the  right  to  have  the  usual  amount  of  baggage 
transported.  There  seems  to  be  nothing  what- 
ever in  the  modern  practice  of  railroad  trans- 
portation, with  the  system  of  checking  baggage, 
to  make  It  an  implied  part  of  the  contract  that 
the  passenger  shall  go  upon  the  same  train,  or, 
indeed,  avail  himself  of  his  right  to  be  carried 
at  all,  unless  he  chooses  to  do  so.  Having  paid 
for  two  privileges,  there  is  no  reason  why  he 
should  be  compelled  to  avail  himself  of  both  or 
neither,  unless  the  carrier's  burden  In  respect 
to  one  of  them  is  increased  by  his  failure  to  ex- 
ercise the  other.  It  is  not  possible  to  see  how 
this  Is  the  case.  The  carrier's  duty  with  re- 
spect to  the  baggage  Is  In  no  sense  more  onerous 
by  reason  of  the  owner's  absence  from  the 
train.  The  carrier  Is,  Indeed,  entitled  to  have 
its  liability  as  such  terminate  within  a  reason- 
able time  after  the  Journey  ends,  but  this  is 
the  same  whether  the  owner  has  come  on  the 
train  with  it  or  not. 

The  decision  in  Marshall  v.  Pontiac,  O.  & 
N.  R.  Co.  therefore  seems  to  be  based  on  a  the- 
ory of  the  relation  of  baggage  to  the  passenger 
which  does  not  at  all  fit  the  modem  practice 
of  railroad  transportation  in  this  country, 
though  it  is  consistent  with  the  usages  of  car- 


riers of  earlier  times,  and  possibly  with  those 
of  other  countries  at  the  present  time.  It  is 
true,  Indeed,  that  the  Michigan  court  says  that, 
if  the  owner  of  the  ticket  had  told  the  baggage- 
master  that  he  was  not  going  on  the  train,  he 
would  have  been  refused  a  check  for  his  trunk. 
This  supposition,  however,  can  hardly  be  ac- 
cepted. It  does  not  seem  possible.  In  view  of 
the  existing  usages  of  railroad  companies,  that 
any  baggagemaster  would  refuse  to  give  a  check 
for  a  trunk  to  the  owner  who  presented  a  valid 
ticket  for  transportation  merely  because  the 
owmer  was  not  intending  to  go  upon  the  train. 
Tt  is  hardly  to  be  believed  that  any  baggage- 
master  ever  inquires  whether  or  not  the  owner 
intends  to  go  with  the  baggage  or  regards  that 
as  of  any  importnnce.  If  so,  the  instance  would 
be  a  rare  exception.  It  is  certainly  a  wellnlgh 
universal  supposition  on  the  part  of  the  travel- 
ing public  and  of  railroad  men  as  well  that  any 
person  who  has  a  valid  ticket  for  transportation 
can  have  the  ordinary  baggage  checked  upon  it 
without  being  asked  any  question  as  to  his  in- 
tentions to  go  upon  the  same  train. 

The  authorities  to  be  found  upon  the  sub- 
ject, as  well  as  all  the  reason  of  the  nuitter, 
are  clearly  opposed  to  the  doctrine  of  the  court 
in  Marshall  v.  Pontiac,  O.  &  N.  R.  Co.,  as 
shown  above.  The  authorities  which  that  court 
relied  upon  were  certainly  misinterpreted.  Un- 
der these  circumstances  the  Michigan  decision 
ought  not  to  be  accepted  as  a  precedent. 

B.  A«  B. 
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C.  Ewing  PATTERSON  et  oJ.,  Appt8., 

V. 

John  Y.  HEWITT  et  al 

(•••  ••••  mPit    fl&.  a. ••••••J 

*1.  Claimants  of  conflicting  nilnlnff 
claims  entered  Into  a  verbal  agree- 
ment bjr  tbe  terms  of  vrblcb  all  of 
tbelr  former  locations  sbonld  be 
abandoned,  and  certain  new  locations 
should  be  made  in  the  name  of  one  of  the 
parties,  on  conditioQ  that  each  of  the  parties 
should  perform  their  pro  rata  share  of  the 
work  necessary  to  make  and  maintain  such 
new  locations  and  procure  patents  for  the 
same.  One  of  the  parties  left  the  territory 
in  1883,  prior  to  the  performance  of  his  share 
of  the  labor  required,  leaving  agents  to  rep- 
resent him ;  and  another  left  the  territory 
in  1885,  after  such  work  was  performed  and 
a  demand  for  deed  was  made,  leaving  an  agent 
who  also  made  demand  for  deed,  which  was 
refused.  In  the  absence  of  these  nonresi- 
dents, the  other  claimants  performing  their 
pro  rata  share  of  the  labor  required,  other 
parties  contributed  large  sums  of  money  and 
performed  a  large  amount  of  labor  for  several 

^Headnotes  by  McFii,  J. 


Note. — The  application  of  the  general  doc- 
trine  of  laches  as  a  defense  to  the  assertion  of 
rights  which  have  been  slept  upon  until  the 
equities  have  changed  Is  exceptionally  clear  in 
the  above  case. 

For  a  few  illustrations  of  this  rule,  see  also, 
in  this  series,  Calhoun  v.   Delhi  &  M.   R.   Co. 
(N.  Y.)  8  L.  R.  A.  248,  and  note;  and  Parker 
V.  Bethel  Hotel  Oo.  (Tenn.)   31  L.  R.  A.  706. 
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years  for  the  development  of  the  claims, 
which  were  of  purely  speculative  value  when 
the  nonresident  claimants  left  the  territory, 
the  result  of  which  was  the  discovery  and  ex- 
traction of  large  quantities  of  valuable  ores, 
and  great  enhancement  in  the  value  of  the 
property  In  the  year  1890  and  subsequent 
years,  to  the  accomplishment  of  which  results 
neither  the  nonresident  claimants  nor  their 
agents  contributed  either  money  or  Iabor,or  in 
any  manner  whatever.  April  23,  1803,  said 
nonresident  claimants,  C.  EwIng  Patterson 
and  Henry  J.Patterson,  brought  suit  to  recov- 
er a. one-fourth  interest  In  said  mining  claims, 
and  also  for  an  accounting  for  money  re- 
ceived from  ores  taken  therefrom,  and  for 
the  enforcement  of  a  truvt,  alleging  perform- 
ance of  labor  and  demand  for  deed  prior  to 
tbe  departure  of  Henry  J.  Patterson  in  April, 
1886,  and  also  the  failure  and  refusal  of 
John  Y.  Hewitt,  who  made  the  locations,  to 
execute  and  deliver  deeds,  etc  Held,  that 
under  the  circumstances  of  this  case  the  com- 
plainants were  guilty  of  laches,  in  equity,  in 
failing  to  institute  proceedings  to  enforce 
alleged  rights  accruing  eight  years  prior  to 
the  commencemoit  of  suit,  and  that  a  court 
of  equity  will  not  aid  In  the  enforcement  of 
stale  claims  where  the  circumstances  show 
that  the  enforcement  would  be  inequitable. 

2.  "Wbere  a  case  Is  of  purely  equitable 
cofcnlsance,  in  the  application  of  the  doc- 
trine of  laches  conrts  of  equity  act  upon  their 
own  inherent  doctrine  of  discouraging,  for 
the  peace  of  society,  antiquated  demands,  and 
refuse  to  interfere  where  there  has  been  gross 
laches  in  prosecuting  the  claim,  or  long  ac- 
quiescence In  the  assertion  of  adverse  righta 

3.  In  sQCb  case  tbe  statute  of  limita- 
tions does  not  necessarllx  vomers  the 
court  in  the  application  of  laches. 
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€m  Sectloms  2916,  2030,  Comp.  Ijatts 
1897*  apply  limitation  to  trusts  founded 
apon  Terbal  agreements  or  on  written  con- 
trscts*  when  the  defendant  has  not  fraudn- 
lentljr  concealed  his  cause  of  action,  or  the  ex- 
istence thereof,  from  the  party  entitled  or 
hsTlnff  a  rlg'ht  thereto ;  and  there  was  no 
such  concealment  In  this  case. 

i(  February  28,  1901.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
District  (Ik>urt  for  Lincoln  Countj  in  fa- 
vor of  defendants  in  a  suit  to  enforce  a  trust 
in  certain  mining  property.    Affirmed, 

Statement  by  MoFie,  J.: 

This  case  was  begun  on  the  29th  of  April, 
1803,  in  the  disLri(S  court  for  Lincoln  coun- 
ty, by  the  filing  of  a  bill  of  complaint  on  be- 
lialf  of  G.  Ewing  Patterson,  a  resident  of 
New  Jersey,  and  Henry  J.  Patterson,  a  resi- 
dent of  New  Mexico,  against  John  Y.  Hew- 
itt, William  Watson,  Mathew  Hoyle,  and 
Harvey  B.  Fergiisson,  residents  of  New 
Mexico,  and  Old  Abe  Company,  a  New  Mexi- 
co corporation.  The  appellants  sUe  to  en- 
force a  trust  which  is  alleged  to  have  existed 
between  the  appellants  and  Hewitt,  and  by 
virtue  of  whicn  they  seek  to  recover  a  one- 
fourth  interest  in  two  mining  locations 
made  in  the  name  of  John  Y.  Hewitt  on  the 
2d  day  of  May,  1884.  They  also  pray  for 
an  accounting  of  the  proceeds  of  ores  taken 
from  the  premises,  for  a  lien  upon  the  prop- 
erty, for  an  injunction,  and  the  appointment 
of  a  receiver.  The  court,  at  the  conclusion 
of  the  testimony  and  the  arguments  of  coun- 
sel, made  numerous  findings  of  fact  and  con- 
clusions of  law,  and  upon  the  15th  day  of 
February,  1897,  rendered  a  final  decree  dis- 
nussing  appellants'  bill  at  their  cost.  Appel- 
lants prayed  an  appeal,  which  was  granted, 
and  brought  the  case  to  this  court. 

The  facts  as  found  by  the  court  are:  "(1) 
That  the  real  estate  or  mining  ground  known 
as  the  *01d  Abe  Mining  Claim/  in  controver- 
sy in  this  suit,  was,  about  the  year  1881, 
claimed  by  the  complainants  herein,  and  by 
one  of  the*  defendants,  Watson,  under  the  lo- 
cations made  by  them  of  said  ground  some 
time  in  the  year  1881;  that  between  that 
time — ^the  year  1881  and  the  year  1883— the 
complainants,  in  conjunction  with  the  said 
defendant  Watson,  did  a  large  amount  of 
work  upon  the  said  ground,  and  were  claim- 
ing the  same  as  the  locators  thereof  under 
Ihe  mining  laws  of  the  United  States.  (2) 
The  court  doth  also  find  that  the  said 
ground  was  also  at  the  said  date,  to  wit,  be- 
tween 1881  and  1883,  claimed  by  other  par- 
ties, among  whom  was  the  defendant  Hewitt 
and  others.  (3)  The  court  doth  further  find 
that  some  time  prior  to  August,  1883,  some 
rich  ore  had  been  discovered  within  the 
boundaries  of  said  ground  by  one  of  the  com- 
plainants Patterson.  (4)  The  court  doth 
further  find  from  the  evidence  that  the  said 
ground  was  in  August,  1883,  in  dispute  be- 
tween the  complainants  and  the  said  Watson 
upon  the  one  side  and  the  said  other  parties 
upon  the  other.  (5)  The  court  doth  further 
find  that  the  said  complainants  and  the  said 
defendant  Watson,  and  all  of  the  parties 
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who  were  interested  in  said  ground,  held  a 
meeting  in  White  Oaks  in  August  or  Septem- 
ber, 1883,  for  the  purpose  of  adjusting  the 
difilculties  then  existing  between  them  in  ref- 
erence to  the  said  ground,  and  to  endeavor, 
if  possible,  to  arrive  at  an  agreement  where- 
by the  interests  of  all  parties  in  said  ground 
would  be  protected  and  preserved;  that  at 
the  said  meeting  there  were  present  the  two 
complainants,  and  the  defendant  Watson, 
and  the  defendant  Hewitt,  and  some  other 
persons  who  were  interesteid  in  said  ground. 
(6)  The  court  doth  further  find  that  at  the 
said  meeting  it  was  then  and  there  agreed  by 
and  between  the  complainants  herein  and 
the  said  defendants  William  Watson  and 
John  Y.  Hewitt  and  the  other  persons  who 
were  interested  in  said  ground  that  all  of 
the  old  locations  then  existing  upon  the  said 
ground,  whether  made  by  the  complainants 
or  any  of  the  defendants  or  conflicting  claim- 
ants therein,  should  be  from  that  date  aban- 
doned, surrendered,  and  given  up  bv  all  of 
the  parties,  and  that  the  said  ground  should 
be  taken  possession  of  by  a  trustee,  who 
should  locate  the  said  ground  in  his  own 
name,  and  hold  the  same  as  trustee  for  the 
benefit  of  all  the  parties  then  interested  in 
said  ground.  (7)  The  court  doth  further 
find  that  it  was  agreed  that  the  said  John  Y. 
Hewitt,  the  defendant  herein,  should  be  and 
was  designated  and  agreed  upon  as  a  trus- 
tee, with  direction  and  authority  to  locate 
the  said  ground  in  his  own  name,  and  to 
hold  the  same  as  trustee  for  all  of  the  par- 
ties in  interest;  and  it  was  further  agreed 
by  and  between  the  said  parties  claiming 
the  said  ground,  as  well  toe  complainants 
as  the  defendants  Watson  and  Hewitt,  and 
the  other  persons  interested  therein,  that 
sufficient  work  should  be  done  upon  said 
ground  in  order  to  discover  mineral  upon 
the  said  ground,  and  to  obtain  a  patient 
therefor;  and  it  was  further  agreed  that 
said  Hewitt,  as  such  trustee,  should  make  a 
deed  to  each  of  the  said  parties  holding  an 
interest  therein,  who  should  contribute  his 
part  of  the  work  and  labor  and  expenses  in 
doing  the  necessary  work  in  order  to  obtain 
the  said  patent,  but  there  was  no  agreement 
as  to  what  should  become  of  the  interest  of 
anyone  who  failed  to  contribute  his  share  of 
the  expenses.  It  was  also  agreed  that  each 
of  the  said  complainants,  should  he  contrib- 
ute his  share  of  expenses,  should  receive  a 
one -eighth  interest  in  said  location  so  made 
by  said  Hewitt;  and  that  the  said  Watson 
should  also  receive  an  eighth  interest;  and 
the  said  Hewitt  should  receive  an  eighth  in- 
terest, partially  on  account  of  his  services, 
and  in  part  on  account  of  his  interest  in  the 
ground;  and  that  the  remainder  of  said 
property  should  go  to  the  other  parties  who 
were  interested  therein.  (8)  The  court 
doth  further  find  that  after  the  said  agree- 
ment was  made  the  said  Hewitt  took  charge 
of  said  property  thereunder;  that  the  said 
Watson,  defendant,  and  one  of  the  complain- 
ants Patterson  superintended  and  directed 
the  work  upon  the  said  mine  during  the  year 
1883  and  part  of  the  year  1884.  (9)  The 
court  doth  further  find  that  there  was  a  one- 
sixth   interest  in  said  mine,  which   it  was 
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agreed  should  be  sold,  and  which  was  sold 
to  H.  B.  Fergusson  for  the  sum  of  $500, 
which  sum  of  money  was  to  be  used  and  was 
used  in  the  working  and  development  of  the 
said  mine  after  the  said  compromise  agree- 
ment. (10)  The  court  doth  further  find 
that  after  said  compromise  agreement,  in 
August  or  September,  1883,  down  to  April, 
1885,  a  large  amount  of  work  had  been  done 
upon  the  said  property  to  obtain  a  patent 
therefor,  and  sufficient  to  discover  mineral 
thereon.  (11)  The  court  doth  further  find 
that  after  said  compromise  agreement  of  Au- 
gust, 1883,  there  was  contributed,  either  by 
the  complainante  themselves  or  for  them, 
sufficient  means  and  labor  to  pay  their  pro- 
portionate shares  of  the  work  upon  the  said 
mine  to  obtein  a  patent  and  te  entitle  them 
to  the  deed  therefor.  (12)  The  court  doth 
further  find  that  in  April,  1885,  the  com- 
plainants herein  had  complied  with  their 
part  of  the  agreement  sufficiently  te  entitle 
them  to  a  de^  from  the  said  John  Y.  Hew- 
itt, as  such  trustee,  for  their  one-eighth  in- 
terest, each,  in  and  to  said  mine  under  said 
agreement.  (13)  The  court  doth  further 
And  that  the  said  Henry  J.  Patterson,  in 
person  and  by  his  agent,  did,  in  April,  1885, 
deninnd  a  deed  from  the  said  John  Y.  Hew- 
itt to  his  one-eighth  interest  in  and  to  said 
mine,  but  that  tne  said  John  Y.  Hewitt,  the 
defendant  herein,  declined  and  refused  to 
make  the  said  deed-to  the  said  Henry  J.  Pat- 
terson for  his  interest  therein.  (14)  The 
court  doth  further  find  that  the  said  Hewitt, 
as  such  trustee,  has  never  made  the  said 
deed,  but  has  always  declined  and  refused  to 
make  the  same,  and  has  disputed  the  right 
of  the  said  Patterson  to  his  aeed  to  the  said 
one-eighth  interest  in  said  mine  under  said 
agreement.  (15)  The  court  doth  further 
find  that  the  said  C.  Ewing  Patterson  de- 
manded his  deed  to  the  said  one-eighth  inter- 
est in  said  Old  Abe  mine  of  and  from  the 
said  Hewitt,  the  defendant  herein,  immedi- 
ately prior  to  the  date  of  the  institution  of 
this*  suit;  that  no  demand  was  ever  made 
by  the  said  C.  Ewing  Patterson  prior  there- 
to, .but  that  the  said  Hewitt,  the  defendant 
herein,  failed,  neglected,  and  refused  to 
make,  execute,  and  deliver  any  deed  for  said 
interest  to  said  C.  Ewing  Patterson.  (16) 
The  court  doth  further  find  that  the  said  de- 
fendante  herein,  John  Y.  Hewitt,  William 
Watson,  and  H.  B.  Fergusson,  during  the 
years  1885,  1886,  1887,  1888,  and  1889,  and 
up  to  the  year  1890,  did  and  performed  a 
large  amount  of  work  and  expended  a  large 
amount  of  money  on  the  said  Old  Abe  mine, 
in  addition  to  the  annual  assessment  re- 
quired by  the  government  of  the  United 
Stetes  thereon ;  that  neither  of  the  said  com- 
plainants have  ever  contributed,  or  offered  to 
contribute,  any  part  of  the  said  expenses  of 
said  work  and  labor.  (17)  The  court  doth 
further  find  that  in  November,  1890,  the  said 
defendants  Watson,  Fergusson,  and  Hewitt 
discovered  a  large  body  of  rich  ore  upon  the 
said  mine,  and  since  said  date  have  taken 
out  a  large  amount  of  gold  ore  from  the  said 
property,  amounting  to  several  hundred 
thousand  dollars,  the  exact  amount  of  which 
does  not  appear  from  the  testimony  herein. 
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(18)  The  court  doth  further  find  that  about 

the    month    of    ,   1892,  a  corporation 

known  as  the  Old  Abe  Mining  Company  was 
organized  by  said  Hewitt,  Fergusson,  and 
Wateon,  and  others,  and  thiS:  the  said 
groimd  known  as  the  'Old  Abe  ground,'  in 
controversy  herein,  including  the  said  one- 
eighth  interest,  each,  so  claimed  by  said  O. 
Ewing  Patterson  and  said  Henry  Patterson, 
WRB  by  said  Hewitt  deeded  to  said  Old  Abe 
Mining  Company,  and  that  the  said  mining 
company  is  now  claiming  title  thereto,  and 
that  the  stock  of  said  compai^  was  divided 
so  that  Hewitt  held  i,  said  Watson  i,  said 
Fergusson  i,  and  ^  each  to  four  Wheeling 
parties,  associated  with  Mr.  Fergusson  in 
his  original  purchase  of  i  of  the  property, 
and  tlie  capital  stock  remained  so  divide^i!^ 
at  least  down  to  the  time  of  the  taking  of 
defendants'  testimony  in  this  case  in  Janu- 
ary, 1896.  (19)  The  court  doth  further 
find  that  the  said  C.  Ewing  Patterson  left 
the  territory  of  New  Mexico,  and  removed 
to  the  state  of  New  Jersey,  in  the  year  1883, 
and  has  never  since  returned,  nor  resided  in 
this  territoi-y.  (20)  The  court  doth  further 
find  that  the  said  Henry  Patterson  left 
White  Oaks,  New  Mexico,  about  the  latter 
part  of  March  [April],  1885,  and  that  after 
that  time,  to  the  fall  of  1892,  he  was  a 
nonresident  of  this  territory,  living  in  Cali- 
fornia, Arizona,  and  other  places  on  the  Pa- 
cific coast.  ( 21 )  The  court  doth  further  find 
that  since  the  said  Henry  Patterson  left  this 
territory,  in  April,  1885*,  neither  he  nor  the 
said  C.  Ewing  Patterson  have  in  any  way  or 
manner  contributed  any  means  or  labor  for 
the  development  or  improvement  of  said 
mine,  and  had  teken  no  steps  whateirer 
prior  to  the  bringing  of  this  suit,  to  enforce 
their  rights  or  interests  in  said  property,  or 
to  require  the  said  Hewitt  to  carry  out  his 
agreement  of  August  and  September,  1883; 
that  from  April,  1885,  to  a  short  time  prior 
to  the  date  of  the  institution  of  this  suit,  in 
1893,  the  said  Henry  Patterson  and  C.  Ew- 
ing Patterson  were  both  out  of  this  territory, 
and  took  apparently  no  interest  in  said 
property,  and  made  no  effort  in  any  way  to 
enforce'  their  righte  thereimder,  until  the 
date  of  the  institution  of  this  suit.  (22) 
The  court  doth  further  find  that  the  said 
Henry  Patterson,  through  his  agent,  Henry 
Burgess,  had  knowledge  that  the  said  de- 
fendant Hewitt  had  declined,  neglected,  and 
refused  to  carry  out  the  said  agreement,  and 
make  to  him  and  his  co-complainant  deeds 
to  the  interests  which  they  claimed  in  and 
to  said  mine ;  that  he  had  such  notice  first  in 
Aprils  1885,  and  that  he  had  such  notice 
again  in  the  summer  of  1887,  and  that  he, 
with  his  co-complainant  C,  Ewing  Patter- 
son, through  information  received,  were  ful- 
ly advised  after  April,  1885,  that  the  said 
Hewitt  had  refused  to  make  said  deed  or 
carr}*^  out  said  trust  agreement.  (23)  The 
court  doth  therefore  find,  as  a  conclusion 
from  the  proofs  and  evidence  in  this  case 
and  the  facte  esteblished,  that  the  complain- 
ants herein  are  barred  from  any  right  of  re- 
covery in  this  cause,  and  the  bill  herein 
should  be  dismissed.  In  accoi  dance  with  the 
above  and  foregoing  findings  it  is  therefore 
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ordered,  adjudged,  and  decreed  by  the  court 
that  said  complainants  take  nothing  by 
their  writ,  and  that  each  party  pajr  half  the 
cobts  of  this  cause,  to  be  taxed  against  them, 
sad  that  execution  issue  therefor." 

Messrs,  W.  B.  CUlders  and  F.  IX^. 
Clane j»  for  appellants : 

The  aCTcement  of  1883  created  a.  mining 
partnership  between  all  the  parties  thereto, 
with  one  of  them,  Hewitt,  as  trustee  to  hold 
the  legal  title  for  the  benefit  of  the  others. 

Manville  v.  Parks,  7  Colo.  128,  2  Pac.  212; 
Hirbour  v.  Reeding,  3  Mont.  16;  Skillman 
▼.  Lachman,  23  Cal.  203,  83  Am.  Dec.  96. 

The  work  done  prior  to  the  location  would 
have  entitled  the  owners  to  a  patent. 

United  States  v.  Iron  Silver  Min,  Co.  24 
Fed.  568;  Good  Return  Min.  Co.  4  Land  Dec. 
221 ;  Trickey  Placer,  7  Land  Dec.  52. 

Nothing  less  than  the  lapse  of  ten  years 
can  bar  complainants. 

Storms  V.  Ruggles,  Clarke,  Ch.  149;  Com- 
ing V.  Stehhins,  1  Barb.  Ch.  691;  Varick  v. 
Edwards,  Hoffm.  Ch.  417,  11  Paige,  291; 
Hill  V.  "Nash,  73  Miss.  849,  19  So.  710; 
Washington  v.  Soria,  73  Miss.  665,  19  So. 
487;  Cross  v.  Allen,  141  U.  S.  537,  35  L.  ed. 
849,  12  Sup.  St.  Rep.  67. 

Our  statute  expressly  provides,  in  effect, 
that  no  suit  shall  be  barred  within  ten 
years. 

If  it  can  be  held  that  such  a  case  as  this 
can  be  barred  in  less  than  ten  years,  mere 
dela}'  for  less  than  the  statutory  period  is 
not  sufBcient. 

Bryan  v.  KaUs,  134  U.  S.  126,  33  L.  ed. 
829,  10  Sup.  Ct.  Rep.  435;  Hammond  v.  Hop- 
hins,  143  U.  S.  250,  36  L.  ed.  145,  12  Sup.  Ct. 
Rep.  418;  Galliher  v.  Cadwell,  145  U.  S.  368, 
36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873;  Hal- 
atead  t.  Grinnan,  152  U.  S.  416,  417,  38  L. 
cd.  407,  14  Sup.  Ct.  Rep.  641 ;  Penn  Mut.  L. 
Ins.  Co.  V.  Austin,  168  U.  S.  698,  42  L.  ed. 
631,  IS  Sup.  Ct.  Rep.  223;  Abraham  v.  Ord- 
tcay,  158  U.  S.  420,  39  L.  ed.  1039,  16  Sup. 
Ct.  Rep.  894. 

Mere  delay  or  silence  on  the  part  of  com- 
plainants is  not  enough  to  bar  them,  no  mat- 
ter how  long  continued,  if  it  does  not  extend 
beyond  the  statutory  period  of  limitation. 

Veto  York  Rubber  Co.  v.  Rothery,  107  N. 
y.  315,  14  N.  E.  209;  Philadelphia,  W.  d  B. 
It.  Co.  V.  Dubois,  12  Wall.  64,  20  L.  ed.  269; 
Lvaf  V.  Eaggin,  69  Cal.  267,  10  Pac.  674; 
Wood,   Limitation    of    Actions,    S§    61-03; 
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M eFi«»  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  dismissed  the  bill  no 
doubt  upon  the  ground  that  the  appellants 
were  without  a  remedy  in  a  court  of  equity 
under  the  well-known  and  frequently  ap- 
plied doctrine  of  laches,  and  want  of  equity 
in  appellants'  bill.  Ihis  is  apparent,  not 
only  from  the  decree  of  the  court,  but  from 
the  ar^ments  of  counsel  in  their  briefs. 
Counsel  for  the  appellants  insist:  First, 
that  the  doctrine  of  laches,  as  applied  by 
courts  of  equity,  is  not  applicable  to  this 
case ;  and,  second,  that,  if  the  doctrine  of 
laches  is  available  as  a  defense  in  this  ac- 
tion at  all,  the  delay  must  have  been  for  the 
full  period  of  the  statute  of  limitations  ap- 
plicable to  actions  relating  to  real  estate, 
which  appellants  insist  is  ten  years.  Coun- 
sel for  appellees  plant  themselves  squarely 
upon  the  equitable  doctrine  of  laches  as  a 
complete  deiense  te  this  action,  and  that  the 
application  of  the  same  is  not  controlled  by 
the  statute  of  limitations.  They  also  insist 
that,  if  a  trust  relation  existed  between 
Hewitt  and  the  appellants,  and  appellants 
are  seeking  to  enforce  rights  acquired  by 
them  under  such  trust  relations,  tne  appel- 
lants are  barred  both  by  the  statute  of 
frauds  and  §§  2916  ana  2930  of  the  statute 
of  limitations  (Comp.  Laws  1897),  for  the 
reason  that,  if  the  trust  relation  existed  at 
all,  it  was  by  virtue  of  an  unwritten  con- 
tract or  agreement.  These  are  substantially 
the  gi'ounds  upon  which  a  reversal  of  this 
case  is  sought  by  the  appellants,  or  an  af- 
firmance by  the  appellees.  Counsel  on  both 
sides  in  their  briefs  criticize  some  of  the 
findin&fs  of  fact  by  the  court  below  upon  the 
ground  that  there  is  no  substantial  evidence 
to  sustain  the  findings,  but  it  is  to  be  in- 
ferred, at  least,  from  the  remarks  of  counsel 
on  that  subject,  that  these  criticisms  are  not 
made  with  a  hope  of  having  this  court  dis- 
regard the  findings  of  fact  by  the  court  be- 
low; and  it  is  substentially  stated  by  coun- 
sel on  both  sides  that  it  is  expected  that 
this  court  will  decide  this  case  upon  the 
facts  as  found  by  the  court  below,  and  that 
counsel  are  satisfied  that  the  court  shall  do 
so.  There  was  a  large  amount  of  testimony 
taken  in  this  case,  and  the  same  has  been 
examined  by  the  court.  From  this  examina- 
iioif  there  is  a  substential  conflict  in  the  evi- 
dence on  the  controverted  points  in  the  case, 
and,  such  being  the  case,  this  court  will 
abide  by  the  findings  of  the  trial  court  upon 
the  questions  of  fact,  and  determine  the  case 
upon  the  facts  thus  presented  by  the  record. 

Before  proceeding  to  an  examination  of 
the  law  upon  this  issue,  a  brief  summary 
of  the  facts  will  be  appropriate  The  ma- 
terial facts  as  found  by  the  court,  and  which 
are  pertinent  to  the  issue  of  laches,  are  that 
the  agreement  entered  into  at  the  mooting 
held  in  August  or  September,  1883,  by  which 
Hewitt  was  to  locate  the  mining  claims 
known  as  the  "White  Oaks*'  and  "Robert 
E.  Lee"  lodes,  and  which  were  also  de- 
nominated the  "Old  Abe"  by  the  court  be- 
low in  his  findings,  and  at  which  meeting 
the  interests  of  the  respective  parties  were 
agreed  upon,  was  a  parol  or  unwritten  con- 
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tract  or  agreement,  and  that  no  written  con- 
tract or  agreement  was  entered  into  between 
the  parties  for  this  purpose  at  any  time; 
that  Hewitt  located  these  claims  in  his  own 
name  on  the  2d  day  of  May,  1884;  that  G. 
Ewing  Patterson  removed  from  the  territory 
of  New  Mexico  to  the  state  of  New  Jersey 
in  December,  1883,  and  never  returned  to  the 
territory;  that  the  work  which  it  was 
agreed  at  that  meeting  should  be  done  by  the 
respective  parties  was  done  by  or  under  the 
supervision  of  Henry  J.  Patterson  and  Wil- 
liam Watson  after  the  date  of  that  meeting 
and  up  to  April,  1885,  and,  if  any  labor  was 

Serformed  on  behalf  of  C.  Ewing  Patterson 
uring  that  time,  it  was  by  or  under  the  di- 
rection of  Henry  J.  Patterson  and  Watson, 
as  his  representatives;  that  demand  waa 
made  upon  Hewitt  for  the  execution  of  deeds 
conveying  the  interests  of  the  Pattersons  in 
said  property  to  them  as  early  as  April, 
1885,  and  that  both  of  the  appellants  were 
fully  advised  and  informed,  and  therefore 
knew  that  Hewitt  refused  to  convey  to  them 
any  interest  in  said  property  as  early  as 
April,  1886 ;  that  Henry  J.  Patterson  left  the 
territory  of  New  Mexico  in  April,  1885,  re- 
siding in  Arizona,  California,  and  other 
places,  and  did  not  return  imtil  1892;  that 
Hewitt  never  did  convey  to  either  of  the  ap- 
pellants any  interest  in  the  property  in  con- 
troversy, but,  on  the  contrary,  openly  re- 
fused to  do  so,  both  to  the  Pattersons  them- 
selves and  to  Mr.  Burgess,  the  attorney  in 
fact  of  Henry  J.  Patterson,  and  that  both 
of  the  Pattersons  had  knowledge  of  the  re- 
fusal of  Hewitt  to  convey  as  early  as  April, 
1885;  that  a  large  amount  of  work  and  labor 
was  done  upon  the  property  in  controversy 
in  the  nature  of  assessment  and  development 
work  and  for  the  improvement  of  the  prop- 
erty by  appellees  Hewitt,  Fergiisson,  and 
Watson  during  the  years  1885,  1886,  1887, 
1888,  1889,  and  1890,  and  a  large  amount 
of  money  was  expended  by  them  upon  this 
property  during  those  years,  all  of  which  la- 
bor and  money  was  done  or  expended  by 
themselves  and  others  owning  interests 
therein,  and  that  neither  Henry  J.  Patterson 
nor  C.  Ewing  Patterson  performed  any  labor 
or  expended  any  money  upon,  or  contributed 
in  any  way  to,  the  labor  and  expense  of  Hew- 
itt, Watson,  and  Fergusson,  during  those 
years  in  the  nature  of  assessment  work*  re- 
quired by  the  government  or  otherwise,  or  at 
anv  time  after  April.  1885,  nor  did  they  or 
eit^ier  of  them  manifest  any  interest  what- 
ever in  the  property  after  Henry  J.  Patter- 
son left  the  territory  in  April,  1885,  nor  did 
the  defendant  Burgess,  attorney  in  fact,  who 
resided  in  the  immediate  vicinity  of  the 
property,  perform  any  labor  or  contribute 
any  money  towards  the  assessment  work  or 
the  development  of  the  property  in  the  ab- 
sence of  the  Pattersons;  that  the  property 
was  of  little  known  value,  but,  on  the  con- 
trary, its  value  prior  to  the  year  1890  was 
entirely  imcertain  and  speculative ;  that  dur- 
ing the  fall  of  1890  the  development  work 
done  by  Hewitt,  Watson,  and  Fergusson  and 
others,  not  including  the  appellants,  resulted 
in  the  discovery  of  large  bodies  of  rich  ores 
in  the  mines  located  by  Hewitt,  and  referred 
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to  as  the  "Old  Abe"  mine;  that  the  property 
at  that  time  rapidly  advanced  in  value,  and 
became  of  great  certain  value,  and  that  sev- 
eral hundred  thousand  dollars'  worth  of  val- 
uable ores  were  taken  from  the  property  by 
the  parties  developing  the  same;  that  in 
,  1892,  a  minmg  company  waa  organ- 
ized by  Hewitt,  Watson,  Fergusson,  and  oth- 
ers, and  incorporated  in  the  name  of  the  Old 
Abe  Mining  Company;  that  Hewitt,  Watson, 
Fergusson,  and  others  conveyed  their  re- 
spective interests  in  the  property  in  contro- 
A'ersy  to  the  company,  and  that  stock  was 
issued  by  said  company  in  lieu  of  the  in- 
terests conveyed  by  the  appellees  who  had 
acquired  the  interests  of  otner  owners  in  the 
property;  that  Hewitt,  in  pursuance  of  his 
refusal  to  convey  to  the  Pattersons  any  in- 
terest in  the  property,  and  evidently  denying 
all  interest  m  the  property  by  them,  con- 
veyed the  one-eighth  interest  of  each  of  the 
Pattersons  to  the  company,  the  entire  prop- 
erty having  been  located  in  the  name  of 
Hewitt;  that  the  agent,  Burgess,  left  the  ter- 
ritory of  New  Mexico  prior  to  the  trial  of 
this  cause,  and,  his  place  of  residence  being 
unknown,  his  attendance  could  not  be  pro- 
cured as  a  witness,  and  his  testimony  could 
not  be  obtained  at  the  trial  of  this  cause. 
Upon  these  facts  the  court  below  dismissed 
the  appellants'  bill,  and  this  decree  of  the 
court  is  assigned  for  error  by  the  appellants. 
Proceeding,  then,  to  a  consideration  of  the 
law  of  laches  as  applied  to  stale  claims  by 
courts  of  equity,  it  will  be  found  that  each 
case  must  be  determined  upon  its  own  cir- 
cumstances; that  the  courts  have  frequently 
held  that  no  ironclad  rule  can  be  laid  down 
applicable  to  all  cases,  but  that  the  circum- 
stances of  each  case  must  determine  the  ap- 
plication of  the  law  of  laches  as  the  equities 
are  shown  by  the  evidence.  The  reported 
cases  show  that,  while  the  lapse  of  time  is 
one  of  the  elements  to  be  considered  in  ap- 
plving  laches  to  stale  claims,  it  is  only  one, 
and  that  it  is  not  ordinarily  the  controlling 
or  most  important  one  to  be  considered  by 
the  court  in  applying  laches  as  a  defense  in 
equity.  In  the  case  of  McKnight  v.  Taylor, 
1  How.  168,  11  L.  ed.  88,  the  court  said: 
**We  do  not  found  our  judgment  upon  the 
presumption  of  pajnment.  For  it  is  not 
merely  on  the  presumption  of  payment,  or  in 
analogy  to  the  statute  of  limitations,  that  a 
court  of  chancery  refuses  to  lend  its  aid  to 
stale  demands.  There  must  be  conscience, 
good  faith,  and  reasonable  diligence  to  call 
into  action  the  powers  of  the  court.  In  mat- 
ters of  account,  where  they  are  not  barred 
by  the  act  of  limitations,  courts  of  equity  re- 
fuse to  interfere,  after  a  considerable  lapse 
of  time,  from  considerations  of  public  poli- 
cy, and  from  the  difficulty  of  doing  entire 
justice  where  the  original  transactions  have 
become  obscure  by  time,  and  the  evidence 
may  be  lost."  In  Brown  v.  Buena  Visia 
County,  95  U.  S.  161,  24  L.  ed.  423,  the  court 
said:  "Laches  and  neglect  are  always  dis- 
countenanced, and  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always 
a  limitation  of  suits  in  this  court.  .  ,  . 
Limitation  of  actions  was  dictated  by  expe- 
rience, and  is  founded  in  a  salutary  policy. 
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The  lapse  of  time  carries  with  it  the  memory 
and  life  of  witnesses,  the  muniments  of  evi- 
dence, and  other  means  of  proof."  In  Bad- 
ger V.  Badger,  2  Wall.  ©7,  17  L.  ed.  836,  the 
court  says:  "But  there  is  a  defense  pecul- 
iar to  courts  of  equity,  founded  on  lapse  of 
time  and  the  staleness  of  the  claim,  where 
no  statute  of  limitation  governs  the  case. 
In  such  cases  courts  of  equity  act  upon 
their  own  inherent  doctrine  of  discour- 
aging, for  the  peace  of  society,  antiquated 
demands,  refuse  to  interfere  where  there  has 
been  gross  laches  in  prosecuting  the  claim,  or 
long  acquiescence  in  the  assertion  of  adverse 
rights."  In  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587,  23  L.  ed.  328,  the  court  says: 
"The  doctrine  is  well  settled  that  the  option 
to  avoid  such  a  sale  must  be  exercised  with- 
in a  reasonable  time.  This  has  never  been 
held  to  be  any  determined  number  of  days 
or  years,  as  applied  to  every  case,  like  the 
statute  of  limitations,  but  it  must  be  decid- 
ed in  each  case  upon  all  the  elements  of  it 
which  affect  that  question.  These  are  gen- 
erally the  presence  or  absence  of  the  parties 
at  the  place  of  the  transaction,  their  knowl- 
edge or  ignorance  of  the  sale  and  of  the 
facts  which  render  it  voidable,  the  perma- 
nent or  fluctuating  character  of  the  subject- 
matter  of  the  transaction  as  affecting  its 
value,  and  the  actual  rise  or  fall  of  the  prop- 
erty in  value  during  the  period  within  which 
this  option  might  nave  oeen  exercised.  In 
fixing  this  period  in  any  particular  case,  we 
are  but  little  aided  by  the  analogies  of  the 
statutes  of  limitation,  while,  though  not  fall- 
ing exactly  within  the  rule  as  to  time  for 
rescinding  or  olfering  to  rescind  a  contract 
by  one  of  the  parties  to  it  for  actual  fraud, 
the  analogies  are  so  strong  as  to  give  to  this 
latter  great  force  in  the  consideration  of  the 
case.  In  this  class  of  cases  the  party  is 
bound  to  act  with  reason^^ble  diligence,  as 
soon  as  the  fraud  is  discovered,  or  his  right 
to  rescind  is  gone.  No  delay  for  the  purpose 
of  enabling  the  defrauded  party  to  speculate 
upon  the  chances  which  the  future  may  give 
him  of  deciding  profitably  to  himself  wheth- 
er he  will  abide  by  his  bargain  or  rescind  it 
is  allowed  in  a  court  of  equity.  .  .  . 
The  fluctuating  character  and  value  of  this 
class  of  property  is  remarkably  illustrated 
in  the  history  oi  the  production  of  mineral 
oil  from  wells.  Property  worth  thousands 
to-day  is  worth  nothing  to-morrow ;  and  that 
which  would  to-day  sell  for  a  thousand  dol- 
lara  as  its  fair  value,  may,  by  the  natural 
changes  of  a  week,  or  the  energy  and  cour- 
age of  desperate  enterprise,  in  the  same  time 
be  made  to  yield  that  much  every  day.  The 
injustice,  therefore,  is  obvious  of  permitting 
one  holding  the  right  to  assert  an  ownership 
in  such  property  to  voluntarily  await  the 
event,  and  then  decide,  when  the  danger, 
which  is  over,  has  been  at  the  risk  of  an- 
other, to  come  in  and  share  the  profit."  In 
the  case  of  Hayvoard  v.  Eliot  Nat,  Bank,  96 
U.  S.  611,  24  L.  ed.  855,  the  court  says: 
"But  the  appellant  is  equally  concluded  by 
the  lapse  of  time  during  which  that  trans- 
action has  been  allowed  to  stand  without 
any  effort  upon  his  part  to  impeach  it.  It 
must  now  be  regarded  aa  unimpeachable. 
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Courts  of  equity  often  treat  a  lapse  of  time 
less  than  that  prescribed  b^  the  statute  of 
limitations  as  a  presumptive  bar,  on  the 
ground  *of  discouraging  stale  claims,  or 
gross  laches,  or  unexplained  acquiescence  in 
the  assertion  of  an  adverse  right.'  2  Story, 
Eq.  Jur.  §  1520."  In  Smith  v.  Clay,  2  Ambl. 
645,  Lord  Camden  said:  "A  court  of  equi- 
ty, which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  sHways 
refused  its  aid  to  stale  demands,  when  the 
party  has  slept  upon  his  right,  and  ac<^ui- 
escei  for  a  great  length  of  time.  Nothmg 
can  call  forth  this  court  into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. When  these  are  wanting,  the  court 
is  passive,  and  does  nothing.  Laches  and 
neglect  are  always  discountenanced."  In 
Uancood  v.  Cincinnati  d  (7.  Air-Line  R.  Co. 
17  Wall«  79,  21  L.  ed.  559,  the  court  said 
that  "without  reference  to  any  statute  of 
iimitations,  the  courts  have  adopted  the 
principle  that  the  delay  which  will  defeat  a 
recovery  must  depend  upon  the  particular 
circumstances  of  each  case."  "The  question 
of  acquiescence  or  delay  may  often  be  con- 
trollea  by  the  nature  of  the  property  which 
is  the  subject  of  litigation.  A  delay  which 
might  have  been  of  no  consequence  in  an  or- 
dinary case  may  be  amply  sufficient  to  bar 
relief  when  the  property  is  of  a  speculative 
character,  or  is  subject  to  contingencies,  or 
where  the  rights  and  liabilities  of  others 
have  been  in  the  meantime  varied.  If  the 
property  is  of  a  speculative  or  precarious 
nature,  it  is  the  duty  of  a  man  complaining 
of  fraud  to  put  forward  his  complaint  at  the 
eai'liest  possible  time.  He  cannot  be  allowed 
to  remain  passive,  prepared  to  affirm  the 
transaction  if  the  concern  should  prosper,  or 
to  repudiate  it  if  that  should  prove  to  his 
advantage."  Ha/yward  v.  Eliot  Nat.  Bank, 
96  U.  S.  611,  24  L.  ed.  855.  In  the  case  of 
Sulli^mn  V.  Portland  d  K.  R.  Co.  94  U.  S. 
800,  24  L.  ed.  324,  the  Supreme  Court  of  the 
United  States  quotes  approvingly  the  exact 
language  of  the  court  m  the  case  of  Smith 
V.  Clay,  2  Ambl.  645,  and  in  addition  the 
court  said:  "To  let  in  the  defense  that  the 
claim  is  stale,  and  that  the  bill  cannot,  there- 
fore, be  supported,  it  is  not  necessary  that  a 
foundation  shall  be  laid  by  any  averment  in 
the  answer  of  the  defendants.  If  the  case  as 
it  appears  at  the  hearing  is  liable  to  the  ob- 
jection by  reason  of  the  laches  of  the  com- 
plainants, the  court  will,  upon  that  ground, 
be  passive,  and  refuse  reliei.  Every  case  is 
governed  chiefly  by  its  own  circumstances; 
sometimes  the  analogy  of  the  statute  of  limi- 
tations is  applied;  sometimes  a  longer  pe- 
riod than  that  prescribed  by  the  statute  is 
required ;  and  in  some  cases  a  shorter  time 
is  sufficient;  and  sometimes  the  rule  is  ap- 
plied where  there  is  no  statutable  bar.  It  is 
competent  for  the  court  to  apply  the  inher- 
ent principles  of  its  own  system  of  jurispru- 
dence, and  to  decide  accordingly."  In  Oalli' 
her  V.  Cadtcell,  145  U.  S.  368,  36  L.  ed.  738, 
12  Sup.  Ct.  Rep.  873,  the  court  said:  "The 
laches  of  the  appellant  is  such  as  to  defeat 
any  rights  which  she  might  have  had,  even 
if  these  prior  questions  were  determined  in 
her  favor;  and  in  this  respect  it  is  worthy 
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of  notice  that  there  has  been  in  a  few  years 
a  rapid  and  vast  change  in  the  value  of  the 
property  in  question.  .  .  •.  ^^  course, 
such  a  rapid  increase  during  this  decade  im- 
plies an  equal  and  enormous  increase  in  the 
value  of  property  so  situated  as  to  be  an  ad- 
dition to  the  city,  and  the  question  of  laches 
turns,  not  simply  upon  the  number  of  years 
which  have  elapsed  between  the  accruing  of 
her  rights,  whatever  they  were,  and  her  as- 
sertion of  them,  but  also  upon  the  nature 
and  evidence  of  those  rights,  the  changes  in 
value,  and  other  circumstances  occurring 
during  that  lapse  of  vears.  The  cases  are 
many  in  which  this  defense  has  been  invoked 
and  considered.  It  is  true  that  by  reason  of 
their  differences  of  fact  no  one  case  becomes 
an  exact  precedent  for  another,  yet  a  imi- 
form  principle  pervades  them  all.  They 
proceed  on  the  assumption  that  the^party  tc) 
whom  laches  is  imputed  has  knowledge  of 
his  rights,  and  an  ample  opportunity  to  es- 
tablish them  in  the  proper  forum;  that  by 
reason  of  his  delay  the  adverse  party  has 
good  reason  to  believe  that  the  alleged  rights 
are  worthless,  or  have  been  abandoned;  and 
that  because  of  the  change  in  condition  or 
relations  during  this  period  of  delay,  it 
would  be  an  injustice  to  the  latter  to  permit 
him  to  now  assert  them."  The  court  then, 
after  refen*ing  to  numerous  cases  supporting 
the  doctrine  just  announced,  says:  But  it 
is  unnecessary  to  multiply  cases.  They*  all 
proceed  upon  the  theory  that  laches  is  not, 
like  limitation,  a  mere  matter  of  time,  but 
principally  a  question  of  the  inequity  of  per- 
mitting the  claim  to  be  enforced,  and  inequi- 
ty founded  upon  some  change  in  the  condi- 
tion or  relations  of  the  property  or  the  par- 
ties." In  the  case  of  Penn  Mui.  L,  Ins,  Co, 
V.  Auaiin,  168  U.  S.  685,  42  L.  ed.  626,  18 
Sup.  Ct.  Rep.  223,  the  court  reviews  a  very 
large  number  of  cases  supporting  the  doc- 
trine announced  in  the  cases  above  cited,  and 
in  addition  to  those  above  cited,  the 
court,  summing  up  the  doctrine  laid  down  by 
the  authorities  reviewed,  says :  "The  reason 
upon  which  the  rule  is  based  is  not  alone  the 
lapse  of  time  during  which  the  neglect  to  en- 
force the  right  has  existed,  but  the  changes 
of  condition  which  may  have  arisen  during 
the  period  in  which  there  has  been  neglect. 
In  other  words,  where  a  court  of  equity  finds 
that  the  position  of  the  parties  has  so 
changed  that  equitable  relief  cannot  be  af- 
forded without  doing  injustice,  or  that  the 
inter\'cnjng  rights  of  third  persons  may  be 
destroyed  or  seriously  impaired,  it  will  not 
exert  its  equitable  powers  in  order  to  save 
one  from  the  consequences  of  his  own  neg- 
lect." In  the  case  of  Toumsend  v.  Vander- 
wcrJccr,  160  U.  S.  171,  40  L.  ed.  383,  16  Sup. 
Ct.  Rep.  258,  the  court  says:  *'The  question 
of  laches  does  not  depend,  as  does  the  stat- 
ute of  limitations,  upon  the  fact  that  a  cer- 
tain definite  time  has  elapsed  since  the  cause 
of  action  accrued,  but  whether,  under  all  the 
circumstances  of  the  particular  case,  plain- 
tiff is  chargeable  with  a  want  of  due  dili- 
gence in  failing  to  institute  procepdinj?s  be- 
fore he  did."  Spcidel  v.  Hen  rid,  120'U.  S. 
377,  30  L.  ed.  718,  719.  7  Sup.  Ct.  Rep.  GIO; 
Galliher  v.  CadioeU,  145  U.  S.  368,  371,  36 
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L.  ed.  738,  739,  12  Sup.  Ct.  Rep.  873;  Ham* 
mond  Y.  Hopkins,  143  U.  8.  224,  250,  36  L. 
ed.  134,  145,  12  Sup.  Ct.  Rep.  418;  Willard 
v.  Wood,  164  U.  S.  502,  524,  41  L.  ed.  531, 
540,  17  Sup.  Ct.  Rep.  176;  8ullii?an  v.  Port- 
land 6  K,  R.  Co,  04  U.  S.  806,  811,  24  L.  ed. 
324,  326;  Latisdale  v.  Smith,  106  U.  S.  301, 
394,  27  L.  ed.  219,  220,  1  Sup.  Ct.  Rep.  350; 
Badger  v.  Badger,  2  Wall.  87,  95,  17  L.  cd. 
836,  838;  Lane  d  B.  Co,  v.  Locke,  150  U.  S. 
193,  37  L.  ed.  1049,  14  Sup.  a.  Rep.  78; 
Mackall  v.  Casilear,  137  U.  S.  556,  34  L.  ed. 
776,  11  Sup.  Ct.  Rep.  178;  Whitney  v.  Fox, 
160  U.  S.  637,  647,  648,  41  L.  ed.  1145,  1148, 
1149,  17  Sup.  Ct.  Rep.  713;  Gilder  sleeve  v. 
Neu>  Mexico  Min,  Co,  161  U.  S.  573,  582.  40 
L.  ed.  812,  815,  16  Sup.  Ct.  Rep.  003;  Ware 
V.  Galvetiton  City  Co,  146  U.  S.  102,  110.  36 
L.  ed.  904.  910,  13  Sup.  Ct.  Rep.  33;  Foster 
V.  Mansfield,  C.  d  L,  M.  R.  Co,  146  U.  S.  88, 
102,  36  L.  ed.  899,  904,  13  Sup.  Ct.  Rep.  28; 
Hoyt  V.  Latham,  143  U.  S.  553,  36  L.  ed. 
259,  12  Sup.  Ct.  Rep.  568 ;  Hanner  v.  MouU 
ton,  138  U.  S.  486,  495,  34  L.  ed.  1032,  1036, 

11  Sup.  Ct.  Rep.  408;  Richards  v.  Mackall 
124  U.  S.  183,  189,  31  L.  ed.  396,  400,  8  Sup. 
Ct.  Rep.  437 ;  Roberts  v.  Northern  P.  R,  Co. 
158  U.  S.  1,  11,  39  L.  ed.  873,  877,  15  Sup. 
Ct.  Rep.  756.  The  authorities  above  cited, 
it  will  oe  observed,  are  all  causes  determined 
by  the  Supreme  Coiurt  of  the  United  States. 
We  will  now  refer  to  some  of  the  decisions 
of  the  state  courts  in  relation  to  the  same 
doctrine.  At  the  outset  it  may  be  admitted 
that  the  courts  of  the  different  states  are 
nor  harmonious  upon  this  question.  In  some 
of  the  states  this  doctrine  is  sustained  and 
applied  to  the  full  extent  laid  down  by  the 
Supreme  Court  of  the  United  States.  In 
other  states  the  courts,  while  applying  the 
doctrine  above  referred  to,  hold  that  the  pe- 

I  riod  of  laches  is  governed  b^  the  statute  of 
limitations  specifically  applicable  to  equity 
actions  and  defenses.  The  following  and 
numerous  other  cases  to  which  reference 
might  be  made  sustain  the  doctrine  laid 
down  by  the  Supreme  Court  of  the  United 
States,  and  the  weight  of  authority  sup- 
ports the  doctrine  laid  down  by  the  courts 
of  the  United  States:  Calhoun  v.  Millard. 
121  X.  Y.  69,  sub  nom,  Calhoun  v.  Delhi  d 
M.  R.  Co.  8  L.  R.  A.  248,  24  N.  E.  27 ;  Ma- 
son V.  Sanford,  137  N.  Y.  497,  33  N.  E.  546; 
Bover  v.  East,  161  N.  Y.  580,  56  N.  E.  114; 
Pollard  V.  Clayton,  1  Kay  &  J.  462,  13  Mor- 
rison Min.  Rep.  334;  Hagerman  v.  Batex,  5 
Colo.  App.  391,  38  Pac.  1100;  Great  West 
.Min.  Co.  V.  Woodmas  of  Alston  Min.  Co.  14 
Colo.  90,  23  Pac.  908:  Ernest  v.  Vivian,  33 
L.  J.  Ch.  N.  S.  517;  Kinne  v.  Webb,  49  Fed. 
512;  (h'aff  v.  Portland  Tovm  d  Mineral  Co. 

12  Colo.  App.  106,  54  Pac.  854 ;  Dobbins  v. 
Wilson,  107  111.  17;  Whipple  v.  Whipple,  109 
III.  418;  Hoy  I  v.  Pawtucket  Inst,  for  Sav- 
ings, 110  111.  390;  Stiger  v.  Bent,  111  HI. 
328:  Greenlees  v.  Greenlees,  62  Ala.  330; 
James  v.  James,  55  Ala.  525;  Abernathy  v. 
Moses,  73  Ala.  381;  Brown  v.  CovUlaxid,  6 
Cal.  566;  Harris  v.  Hillegass,  66  Cal.  79,  4 
Pac.  987 ;  Chapman  v.  Bank  of  California,  97 
Cal.  155,  31  Pac.  81)6;  Ex-Mission  Land  d 
Water  Co.  v.  Flash,  97  Cal.  610,  32  Pac.  600; 
Bell  V.  Hudson,  73  Cal.  289,  14  Pac.  701; 
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Sheldon  t.  Rockwell,  0  Wis.  166,  76  Am. 
Dec.  265;  Sorugga  v.  Decatur  Mineral  d 
Land  Co,  86  Ala.  173,  5  So.  440;  Moore  v. 
Uclntyre,  110  Mich.  237,  68  N.  W.  130;  Dor 
vis  V.  Fox,  59  Mo.  127;  La/ndrum  v.  Union 
Bank,  63  Mo.  56;  Bliss  v.  Prichard,  67  Mo. 
181. 

We  have  quoted  from  numerous  cases  de- 
cided by  the  Supreme  Court  of  the  United 
States  and  various  states,  and  have  quoted 
rather  liberally  from  some  of  them,  in  order 
that  it  may  be  seen  that  the  circumstances 
of  each  particular  case  must  determine 
whether  or  not  it  is  proper  to  apply  the  doc- 
trine of  laches;  and  it  will  be  observed  that 
in  every  case  the  circumstances  were  differ- 
ent, and  presented  in  various  forms  the  in- 
equity of  granting  relief,,  and  therefore,  up- 
on that  ground,  the  doctrine  of  laches  was 
sustained  as  a  defense,  thus  withholding 
from  the  complainant  the  relief  prayed  for 
by  him  when  he  was  properly  chargeable 
with  the  resultant  delay,  in  many  of  the 
cases  cited  the  chan^^e  in  the  value  of  the 
property  involved  eitner  by  enhancement  or 
depreciation  has  been  considered  of  the  ut- 
most importance  in  sustaining  or  overruling 
this  defense.  In  the  case  now  under  con- 
sideration the  fact  is  that  the  condition  of 
the  property  in  controversy  had  changed 
very  greatly  between  the  time  the  alleged 
rights  of  the  appellants  attached  and  the 
commencement  of  this  suit.  At  the  time  the 
appellants  allege  that  their  rights  attached, 
the  property  involved  was  of  little  fixed  and 
certain  value.  Its  value  was  largelv  specu- 
lative, and  was  evidently  so  regarded,  as  the 
evidence  shows  that  the  interest  claimed  by 
the  appellants  in  the  property  was  offered 
for  sale  for  a  very  small  consideration  be- 
fore the  appellants  left  the  territory,  and 
that  other  interests  in  the  same  property 
were  also  disposed  of  from  time  to  time, 
prior  to  the  year  1890,  for  small  considera- 
tion. In  the  year  1890,  however,  large  bod- 
ies of  valuable  minerals  were  discovered 
through  the  efforts  of  the  appellees  Hewitt, 
Watson,  Fercrusson,  and  others,  as  a  result 
of  the  expenditure  of  a  large  amount  of  mon- 
ey and  the  performance  of  a  lar^  amount  of 
labor  in  the  development  of  the  property, 
and  as  a  result  of  such  discovery  the  prop- 
erty rapidly  enhanced  in  value,  and  several 
hundred  thousand  dollars  of  valuable  miner- 
als were  taken  therefrom  prior  to  the  com- 
mencement of  this  action,  and  the  enhance- 
ment in  value  of  this  property  was  due  alone 
to  the  dilif;ent  efforts  of  the  appellees  and 
those  co-operating  with  them  in  the  develop- 
ment of  the  property,  and  without  any  as- 
sistance or  the  contribution  of  either  money 
or  labor  by  either  of  the  appellants,  or  any 
one  for  them,  for  the  purpose  of  developing 
the  property.  The  condition  of  the  proper- 
ty, therefore,  was  very  greatly  changed 
prior  to  any  attempt  of  the  appellants  to  in- 
voke the  remedy  prayed  for  in  this  case.  In- 
deed, appellants'  counsel,  in  their  admirable 
brief,  admit  the  marked  change  in  the  con- 
dition of  the  property  in  this  case.  At  page 
33  of  appellant's  brief  we  find  the  following 
statement :  "It  would  be  idle  to  deny  that  the 
record  discloses  a  change  in  the  condition  of 
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the  property.  The  testimony  shows  that  for 
years  the  property  was  of  great  probable,  but 
not  certain,  value,  and  that  after  1890  it  be- 
came of  great  certain  value,  and  that 
this  change  was  brought  about  by  the  perse- 
verance of  defendants  [appellees  in  this 
case]  in  developing  the  property."  Thus  the 
fact  that  the  property  became  from  one  of 
uncertain  value  to  one  of  great  certain  value 
prior  to  the  attempt  of  the  appellants  to  en- 
force anv  rights  claimed  by  them  is  an  ad- 
mitted fact,  and  this  fact  affords  a  very 
strong  reason,  taken  in  connection  with  the 
long  period  of  delay  in  this  case,  why  it 
would  be  inequitable  to  permit  appellants  to 
obtain  the  relief  prayed  for.  To  permit  them 
to  recover  in  this  case  would  be  to  allow 
them  to  profit  from  the  diligent  efforts  of 
others  without  any  efforts  or  good  faith 
shown  upon  their  part.  The  character  of 
the  property  involved  has  much  to  do  with 
the  application  of  this  defense,  also,  as  is 
pointed  out  in  numerous  cases  above  referred 
to.  In  this  case  the  property  involved  was 
mining  property,  which  is  Imown  to  be  of 
uncerUiin  and  fluctuating  value.  The  dif- 
ference of  a  few  days,  weeks,  months,  or 
years  may  work  a  vast  change  in  the  value 
of  mining  property;  and  hence,  as  to  this 
character  of  property,  greater  diligence  and 
more  prompt  action  is  necessary  to  the  pres- 
ervation oi  the  rights  of  those  claiming  in- 
terests therein  which  are  of  a  possessory  na- 
ture, and  which  can  be  preserved  alone  by 
diligence  in  complying  with  the  provisions  of 
the  mining  laws  of  the  United  States.  In 
the  case  of  Ttoin-Lick  Oil  Co,  v.  Marhury, 
above  referred  to,  fhe  Supreme  Court  of  the 
United  States  refers  to  Clegg  v.  Edmondson, 
8  De  G.  M.  &  G.  787,  and  Prendergast  v. 
Turton,  1  Younge  &  C.  Ch.  Cas.  98.  "The 
fluctuating  character  and  value  of  this  class 
of  property  is  remarkably  illustrated  in  the 
history  of  the  production  of  mineral  oil  from 
wells.  Property  worth  thousands  to-day  is 
M'orth  nothing  to-morrow;  and  that  which 
would  to-day  sell  for  a  thousand  dollars  as 
its  fair  value,  may,  by  the  natural  changes 
of  a  week,  or  the  energy  and  courag  of  des- 
perate enterprise  in  the  same  time,  be  made 
to  yield  that  much  every  day.  The  injus- 
tice, therefore,  is  obvious  of  permitting  one 
holding  the  right  to  assert  an  ownership  in 
such  property  to  voluntarily  await  the 
event,  and  then  decide,  when  the  danger, 
which  is  over,  has  been  at  the  risk  of  anoth- 
er, to  come  in  and  share  the  profit.  While 
a  much  longer  time  might  be  allowed  to  as- 
sert this  right  in  regard  to  real  estate  whose 
value  is  fixed,  on  which  no  outlay  is  made 
for  improvement,  and  but  little  change  in 
value,  the  class  of  property  here  considered, 
subject  to  the  most  rapid,  frequent,  and  vio- 
lent fluctuations  in  value  of  anything  known 
as  property,  requires  prompt  action  in  all 
who  hold  an  option  whether  they  will  share 
its  risks  or  stand  clear  of  them."  In  Hay- 
ward  V.  Eliot  Nat.  Bank,  96  U.  S.  611,  24  L. 
ed.  855,  we  find  the  following  reference  to 
this:  "If  the  property  is  of  a  speculative 
or  precarious  nature,  it  is  the  duty  of  a  man 
complaining  of  fraud  to  put  forward  his 
complaint  at  the  earliest  possible  time.    He 
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cannot  be  allowed  to  remain  passiye,  pre- 
pared to  a£firin  the  transaction  if  the  concern 
should  prosper,  or  repudiate  it  if  that  should 
prove  to  his  advantage."  The  appellants  in 
this  case  had  full  knowledge  of  any  rights 
which  they  had  in  the  property  in.  controver- 
sy in  April,  1885,  whether  their  rights  were 
acquirea  by  doing  the  work  required  of  them 
or  by  demand  for  conveyance  by  Hewitt. 
Both  of  these  events  transpired  as  early  as 
that  date.  If  their  rights  had  accrued  to 
them  in  April,  1885,  no  effort  was  made  by 
them  to  enforce  their  rights  prior  to  the 
commencement  of  this  suit  in  1893.  There- 
fore at  least  eight  years  elapsed  before  the 
appellants  took  any  steps  whatever  to  en- 
force rights  claimed  by  them  in  this  prop- 
erty after  the  appellants  had  full  knowledge 
of  the  rights  they  now  seek  to  enforce  m 
this  action.  When  it  is  considered  that  the 
property  involved  is  mining  property,  sub- 
ject to  violent  fluctuations  in  value,  and  the 
fact  that  in  this  case  the  value  of  the  prop- 
erty was  largely  enhanced  in  value  by  the 
efforts  of  the  appellees,  can  it  be  said  that 
the  appellants  in  this  case  exercised  due  dili- 
gence, or  reasonable  diligence,  in  the  enforce- 
ment of  the  rights  claimed  by  them  in  this 
property?  We  think  not.  And  as  laches 
means  a  want  of  proper  and  reasonable  dili- 
gence, the  appellants  in  this  case  are  charge- 
able with  lacnes,  and  they  cannot  escape  the 
consequences  for  which  they  alone  are  re- 
sponsible. Johnston  v.  Standard  Min.  Co. 
148  U.  S.  360,  37  L.  ed.  480,  13  Sup.  Ot.  Rep. 
585.  Nor  do  the  appellants  in  this  case  by 
their  bill,  nor  does  the  testimony  in  the  case, 
show  any  reasonable  cause  or  in  any  satis- 
factory manner  account  for  the  long  delay  in 
bringing  this  suit.  No  excuse  whatever  is 
offered  on  behalf  of  C.  Ewing  Patterson. 
Henry  J.  Patterson,  by  way  of  excuse,  as  we 
find,  testified  that  when  he  first  demanded  a 
deed  in  1884  Hewitt  put  him  off,  and  prom- 
ised to  make  a  deed  later.  This  will  not 
suffice  .as  an  excuse  on  the  part  of  Patterson, 
because  the  court  found  that  Henry  J.  Pat- 
terson again  demanded  a  deed  in  April,  1885, 
and  Hewitt  refused  to  execute  the  same,  so 
that,  if  demand  and  refusal  of  deed  was  nec- 
essary to  fix  his  rights,  they  were  absolute- 
ly fixed  in  April,  1885.  In  the  case  of 
Hume  V.  Bcale^  17  Wall.  350,  suh  nom.  Cros- 
by V.  Beale,  21  L.  ed.  605,  the  court  said: 
"She  says,  in  general  terms,  that  she  called 
on  Beale  repeatedly  to  settle,  and  that  he 
promised  to  do  so,  and  that  these  promises 
induced  her  not  to  sue  him.  This  is  the  ex- 
tent of  her  testimony  on  the  subject ;  and  her 
statement  is  so  general,  and  so  obviously 
necessary  to  avoid  the  bar  of  the  statute  of 
limitations  and  lapse  of  time,  which  were 
pleaded,  that  it  carries  little  weight  with 
it."  Henry  J.  Patterson  testifies,  by  way  of 
excuse,  that  he  was  poor,  and  had  not  the 
means  to  contribute  further  to  the  expense 
incurred  in  the  development  of  the  proper- 
ty. But  poverty  will  not  excuse  a  failure 
to  use  proper  diligence  in  the  assertion  of 
legal  rights  where  the  party  has,  or  ought 
to  have,  full  knowledge  of  his  alleged  rights, 
as  in  this  case. 

Again,  a  change  in  the  relation  of  the  par- 
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ties,  and  the  death  or  absence  of  witnesses, 
are  considered  by  the  courts  of  eqmty  in 
applying  laches  to  stale  claims.  It  is  true 
that  in  this  case  death  did  not  intervene  to 
prevent  the  production  of  material  testi- 
mony, but  it  IS  a  fact  that  the  witnees  Bur- 
gess, who  remained  in  the  vicinity  of  the 
property,  and  who  knew  the  appellees  were 
developing  the  property,  and  wno  acted  as 
the  agent  of  one  or  both  of  the  appellants, 
and  whom  the  testimony  shows  to  have  been 
in  correspondence  with  one  or  both  of  the 
appellants,  left  the  territory  in  1891,  and, 
his  whereabouts  being  unknown,  his  testi- 
mony could  not  be  obtained  in  this  case; 
and  yet  it  is  apparent  that  his  testimony 
would  have  been  of  great  materiality  and 
value.  If  his  place  of  residence  was  known 
to  the  appellants,  it  was  not  divulged,  and 
therefore  his  testimony  was  not  available 
even  by  deposition;  and  the  power  of  at- 
torney, which  constituted  his  authority  to 
act,  as  testified  by  Henry  J.  Patterson,  was 
also  absent,  and  could  not  be  produced  in 
evidence.  The  long  delay  in  the  commence- 
ment of  this  suit  undoubtedly  produced  this 
result,  for  had  the  suit  been  commenced  at 
any  time  up  to  and  including  the  year  1890, 
the  te.<;timony  of  Burgess  could  have  been 
produced,  as  he  was  within  the  jurisdiction 
of  the  court.  Neither  can  it  be  said  that 
there  was  no  change  in  the  relation  of  the 
parties  to  the  property  prior  to  the  com- 
mencement of  this  suit,  because  the  Old 
Abe  corporation  was  organized  in  1892,  and 
the  whole, .  or  almost  the  entire,  property 
was  conveyed  to  it  by  Hewitt,  the  locator 
of  the  property,  and  those  to  whom  he 
had  conveyed,  and  the  company  had  issued 
stock  in  lieu  of  the  individual  interests  in 
the  property.  It  is  true  that  the  Old  Abe 
Mining  Company  was  organized  by  Hewitt, 
Fergusson,  Watson,  and  others,  and  the 
stock  was  divided  between  them,  and  doubt- 
less remained  so  up  to  the  time  of  the  trial ; 
but  at  least  the  appellee  Mathew  Hoyle  came 
into  the  possession  of  his  rights  by  a  con- 
veyance from  Watson  dated  June  9,  1890, 
and  Hoyle  conveyed  -f^  of  the  property  to 
the  Old  Abe  Company,  retaining  ^«  He 
therefore  acquired  whatever  interest  he  had 
in  1890,  prior  to  the  enhancement  of  the  val- 
ue of  the  property,  and  conveyed  to  the  com- 
pany a  portion  of  his  holdings  after  the 
property  had  largely  increased  in  value.  So 
that,  while  the  change  of  the  relation  of  the 
parties  to  the  title  was  not  radical,  there 
was  a  change.,  which,  owing  to  the  enhance- 
ment of  the  value  of  the  property,  became 
an  important  one,  when  the  prayer  of  the 
bill,  as  to  the  relief  sought,  is  considered; 
the  prayer  of  the  bill  being  substantially 
that  Hewitt  and  the  Old  Abe  Company  be 
required  by  the  court  to  convey  to  appel- 
lants, free  and  clear  of  all  encumbrances  or 
liens,  an  undivided  one-fourth  pare  of  said 
two  claims,  the  court  making  such  provi- 
sion in  its  decree  as  may  be  necessary  to  and 
proper  for  the  protection  of  said  stock  in 
said  company  given  said  Hewitt,  and  all  the 
property  held  by  said  Hewitt,  both  real  and 
personal,  be  declared  by  the  court  to  be  sub- 
ject to  a  lien  on  behalf  of  i^pellants  for  the 
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payment  of  their  full  one  fourth  of  the  value 
of  all  such  ore  or  ores,  taken  from  said 
claims;  that  defendants  (appellees)  Fergus- 
son.  Watson,  Hoyle,  and  the  Old  Abe  Com- 
pany be  required  to  render  an  account  for 
what  has  been  received  by  each  of  them  from 
the  proceeds  of  such  ores  in  case  Hewitt 
shall  not  be  possessed  of  sufficient  property 
to  fully  pay  what  may  be  found  due  appel- 
lants, and  the  other  defendants  shall  be  re- 
quired to  pay  the  deficiency,  and  appellants 
be  declarea  to  have  a  lien  upon  the  whole  of 
said  two  claims  for  the  payment  of  such  de- 
ficiencjjr;  and  there  is  also  a  prayer  for  a  re- 
straining order,  and  the  appointment  of  a 
receiver.  The  failure  of  the  appellants  to 
take  any  steps  whatever  for  the  enforcement 
of  their  alleged  rights  for  at  least  eight 
years  after  they  had  full  knowledge  of  such 
rights  and  also  knowledge  that  their  rights 
hiul  been  repudiated  and  refused  by  Hew- 
itt, whom  tney  claimed  to  be  trustee  of 
their  rights,  and  the  silence  of  both  them- 
selves and  their  a^ent,  and  their  failure  to 
in  any  way  contribute  to  the  development 
of  the  property  and  the  enhancement  of  its 
value,  was  sufficient  to  raise  a  presumption 
of  the  abandonment  of  any  rights  claimed  by 
them  in  the  property;  and  their  silence  and 
acquiescence  in  the  refusal  of  the  trustee  to 
convey,  and  the  testimony  in  this  case,  ful- 
ly support  the  finding  of  the  court  on  that 
point,  and  confirm  the  belief  that  when  the 
appellants  removed  from  the  territory  they 
intended  to  pay  no  further  attention  to  this 
property,  and  never  intended  to  contribute 
to  its  development,  or  the  performance  of 
assessment  work  required  by  the  government 
to  sustain  the  possessory  title,  which  alone 
existed  at  that  time,  nor  did  they  contribute 
to  the  expense  of  obtaining  a  patent;  and 
therefore,  as  foimd  by  the  court,  they  appar- 
ently took  no  interest  whatever  in  the  prop- 
erty during  their  absence,  and  the  conclusion 
is  necessarily  reached  that  the  knowledge  of 
the  great  enhancement  of  value  of  this  prop- 
erty which  occurred  in  the  year  1890  and 
thereafter  was  the  circumstance  which 
caused  them  to  attempt  to  assert  the  rights 
formerly  claimed  by  them  in  this  property. 
Such  being  the  case,  they  fall  within  the  doc- 
trine laid  down  in  Ttcin-Lick  Oil  Co.  v.  Mar- 
hury,  91  U.  S.  587,  23  L.  ed.  329,  that  "no 
delay  for  the  purpose  of  enabling  the  de- 
frauded party  to  speculate  upon  the  chances 
which  the  future  may  give  him  of  deciding 
profitably  to  himself  *  whether  he  wiU  abide 
by  his  bargain  or  rescind  it  is  allowed  in  a 
court  of  equity."  Or,  as  was  said  in  the 
case  of  Kinnev,  Webh,  49  Fed.  512:  "This 
rule  has  a  pointed  and  salutary  application 
to  controversies  like  this,  regarding  mineral 
lands.  Such  property  is  exposed  to  the  ut- 
most fluctuations  in  value.  Its  wealth  lies 
beneath  the  surface.  It  is  hidden  from  the 
view.  Money,  energy,  labor,  and  skill  are 
required  to  develop  it.  To-day  the  indica- 
tions are  full  of  promise.  To-morrow  they 
are  as  full  of  discouragement.  The  mine 
which  to-day  may  be  deserted,  and  out  of 
consideration,  or  which,  being  worked,  pro- 
duces small  results,  may  in  a  few  years,  by 
persistent  energy,  and  the  expenditure  of 
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money,  turn  out  to  be  vastly  productive  and 
valuable.  The  courts  all  say,  respecting 
suits  to  vacate  contracts  affecting  such  prop- 
ertv  and  attempts  to  reclaim  it,  the  party 
will  be  held  to  the  highest  diligence  and  ac- 
celeration in  his  movements.  He  cannot 
stand  by  and  speculate  on  the  chances.  He 
cannot  delay,  and  say  by  his  acts:  'It  is 
mine  if  it  be  a  good  thing.  You  may  keep 
it  if  it  be  a  poor  thing.'  So  where  parties 
have  waited  four  or  five  years — and  even  a 
shorter  period — after  Imowledge  of  the 
fraud,  during  which  time  the  property  has 
been  improved,  and  its  value  greatly  aug- 
mented, the  delay  constitutes  a  fatal  estop- 
pel." These  considerations  in  the  opinion  of 
this  court  fully  demonstrate  that  it  would 
be  hiffhly  ineouitable  to  grant  the  relief 
prayed  for  by  tne  appellants  in  this  case,  the 
circumstances  being  such  as  to  justify — in 
fact,  demand — ^the  application  of  the  law  of 
laches  as  applied  to  stale  and  inequitable 
claims.  The  decree  of  the  court  below  dis- 
missing the  bill  was  a  proper  decree,  and 
should  not.  be  set  aside,  unless  the  ten-years 
statute  of  limitations  is  applicable  here,  and 
lapse  of  time  alone  governs  the  application 
of  laches  by  courts  of  equity  in  this  terri- 
tory. 

Proceeding,  then,  to  the  consideration  of 
the  matter  of  the  limitations,  it  will  be  ob- 
served that  in  the  cases  above  cited,  and  in 
the  case  of  Oalliher  v.  Cadwell,  145  U.  S. 
308,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873,  it 
has  been  repeatedly  said  as  to  the  applica^ 
tion  of  laches  in  courts  of  equity:  "They 
all  proceed  upon  the  theory  that  laches  is 
not,  like  limitation,  a  mere  matter  of  time, 
but  principally  a  (question  of  the  inequity  of 
permitting  the  claim  to  be  enforced,  an  in- 
equity foimded  upon  some  change  in  the  con- 
dition or  relations  of  the  property  or  the  par- 
ties." It  will  therefore  be  seen  that,  unless 
the  legislation  of  this  territory  necessitates 
a  different  application  of  the  doctrine  of 
laches,  the  doctrine  above  laid  down  must 
control,  and  therefore,  while  time  is  one  of 
the  elements  to  be  considered  in  the  applica- 
tion of  equitable  laches,  many  other  consid- 
erations are  of  equally,  if  not  of  more,  value 
in  determining  whether  or  not  this  defense 
should  be  sustained.  In  the  case  last  above 
referred  to,  the  supreme  court  refers  to  a 
number  of  cases  in  which  the  doctrine  of 
laches  applied  regardless  of  the  statute  of 
limitations,  and  where  the  period  of  time 
which  elapsed  was  comparatively  short. 
The  court  points  out  that  in  the  cases  of 
Harwood  v.  Cincinnati  d  C.  Air-Line  R.  Co. 
17  Wall.  79,  21  L.  ed.  659,  and  Davison  v. 
Davis,  125  U.  S.  90,  31  L.  ed.  635,  8  Sup. 
Ct.  Rep.  825,  a  delay  of  five  years  was  held 
to  be  inexcusable  laches.  In  Ttbin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed.  329, 
and  Hapward  v.  Eliot  Nat.  Bank,  96  U.  8. 
611,  24  L.  ed.  855,  four  years  was  held  to  be 
laches.  In  Brown  v.  Buena  Vista  County, 
05  U.  S.  161,  24  L.  ed.  423,  seven  years  was 
held  to  be  laches,  although  the  information 
of  the  complainants  was  received  but  twen- 
ty months  before  the  commencement  of  the 
suit.  In  Holgate  v.  Eaton,  116  U.  S.  33,  29 
L.  ed.  538,  6  Sup.  Ct.  Rep.  224,  and  in  So- 
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eUt^  FoncUre  v.  Milliken,  136  U.  S.  304,  34 
L.  ed.  208,  10  Sup.  Ct.  Rep.  823,  a  delay  of 
two  yean  in  each  case  was  held  inexcusable 
laches.  In  the  case  of  Pollard  v.  Clayton,  1 
Kay  &  J.  462,  13  Morrison,  Min.  Rep.  334,— 
a  suit  relating  to  mining  property, — eleven 
months  was  held  to  be  fatal  delay;  and  in 
the  case  of  Hagerman  v.  Bates,  5  Colo.  App. 
391,  38  Pac.  1100,  two  years  was  held  to  be 
a  bar  to  recovery,  and,  further,  that  the  de- 
fense of  laches  is  in  no  sense  dependent  up- 
on the  statute  of  limitations.  In  the  case  of 
Qreat  West  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co,  14  Colo.  90,  23  Pac.  908,  the  court 
said:  "In  the  case  of  Atticood  v.  Small,  6 
Clark  A  F.  356,  the  Lord  Chancellor  was  of 
the  opinion  that  relief  should  be  refused  in 
reference  to  mining  property,  for  the  reason 
that  a  delay  of  six  months  had  intervened 
between  the  time  at  which  the  complainants 
acquired  knowledge  of  the  all^;ed  frauds 
and  the  bringing  of  the  action."  And  in  the 
ease  of  Ernest  v.  Vivian,  33  L.  J.  Ch.  N.  S. 
517,  it  is  said:  The  statute  fixes  a  limita- 
tion beyond  which  the  courts  cannot  extend 
the  time,  but  within  this  limit  the  peculiar 
doctrine  of  courts  of  equity  should  prevail. 
In  the  case  of  Kinne  v.  Webb,  49  Fed.  512, 
four  or  five  years  was  declared  laches  after 
knowledge  that  the  propertv  was  being  im- 
proved and  augmented  in  value.  In  a  recent 
case  of  Gra/f  v.  Portland  Town  d  Mineral 
Co.  12  Colo.  App.  106,  54  Pac.  854,  laches 
was  applied  because  of  the  delay  of  less  than 
two  years,  and  the  statute  of  limitations  was 
expressly  held  to  be  inapplicable.  In  the 
case  of  AUop  v.  Riker,  155  U.  S.  448,  39  L. 
ed.  218,  15  Sup.  Ct.  Rep.  162,  the  court 
says:  "The  case  is  one  peculiarly  for  the 
application  of  the  rule  that  equity,  in  the 
exercise  of  its  inherent  power  to  do  justice 
between  parties,  will,  when  justice  demands 
it,  refuse  relief,  even  if  the  time  elapsed 
without  suit  is  less  than  that  prescribed  by 
the  statute  of  limitations."  That  portion  of 
§  2938  of  the  Compiled  Laws  of  1897  which 
the  appellants  rely  upon  is  substantially  as 
follows:  No  person  snail  maintain  any  suit 
in  law  or  equity  for  any  lands  but  within  ten 
years  next  after  his  right  to  maintain  such 
suit  shall  have  accrued,  and  all  suits  in  law 
or  equity  for  the  recovery  of  any  lands  shall 
be  sued  'within  ten  years  next  after  the  title 
or  cause  of  action  accrued,  and  at  no  other 
time  after  ten  years  shall  have  expired. 
We  are  unable  to  see  anything  in  this  sec- 
tion of  the  statute  beyond  a  simple  provision 
that,  after  ten  years  have  elapsed  from  the 
time  the  title  or  cause  of  action  accrued,  no 
suit  can  be"  brought  for  the  recovery  of 
lands  in  a  court  of  law  or  equity.  This  is 
simply  a  ten-years  statute  of  limitations  for 
the  recovery  of  lands  alone,  and  made  ap- 
plicable to  courts  of  equity  as  well  as  law 
in  this  territory;  but  it  does  not  extend  to 
all  actions  for  the  enforcement  of  equitable 
rights,  and  therefore  it  is  limited  in  its  ef- 
fect. Even  if  this  statute  was  applicable 
in  this  case,  it  does  not  prevent  the  applica- 
tion of  the  equitable  doctrine  of  laches  with- 
in the  ten  years  where  the  relief  sought  is 
shown  to  be  wholly  inequitable.  The  statute 
is  not  intended  to  have  any  application  to 
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actions  commenced  within  ten  years  from 
the  time  the  right  of  action  accrued,  but  sim- 
ply provides  that,  after  ten  years  have 
elapsed,  there  shall  be  no  remedy  for  the  re- 
covery of  lands,  either  in  a  court  of  law  or 
equity.  In  the  state  of  New  York  there  is 
a  statute  of  limitations  made  specifically  ap- 
plicable to  actions  in  equity,  an^  it  is  even 
more  comprehensive  than  our  statute;  and 
yet  the  courts  of  New  York,  since  the  pas- 
sage of  that  statute,  have  in  several  cases 
applied  the  doctrine  of  laches  as  laid  down 
by  courts  of  equity  where  the  time  elapsed 
was  less  than  the  period  of  ten  years  pro- 
vided for  in  the  statute  of  that  state.  In 
the  case  of  Calhoun  v.  Millard,  the  supreme 
court  of  the  state  of  New  York  said:  "In 
the  present  case  the  cause  of  action  for  the 
cancelation  of  the  bonds  was  not  barred  by 
the  ten-years  statute  applicable  to  equitable 
actions.  But  a  perioa  of  nine  years  had 
elapsed  after  the  bonds  were  issued  before 
the^  commencement  of  the  action.  But  we 
apprehend  that  the  period  of  limitation  of 
equitable  actions  fixed  by  the  statute  is  not, 
"\Aere  a  purely  equitable  remedy  is  invoked, 
equivalent  to  a  legislative  direction  that  no 
period  short  of  that  time  shall  be  a  bar  to 
the  relief  in  any  case,  or  precludes  the  court 
from  denying  relief  in  accordance  with  equi- 
table principles  for  unreasonable  delay,  al- 
though the  full  period  of  ten  years  has  not 
elapsed  since  the  cause  of  action  accrued."^ 
In  Mason  v.  Sanford,  137  N.  Y.  497,  33  N.  E. 
546,  the  court  decided  that  in  an  action  at 
law  no  mere  lapse  of  time  will  absolutely  de- 
feat an  application  for  a  revival  of  the  ac- 
tion, and  a  continuance  thereof  in  the  name 
of  the  representative  of  a  deceased  party, 
but  the  motion  to  revive,  however,  may  be 
denied  for  laches  in  making  it.  In  an  equi- 
table action  there  is  a  time  limitation  of  ten 
yeiirs,  but  the  court  may  deny  the  motion, 
on  account  of  prejudicial  laches,  within  that 
period.  In  the  case  of  Boyer  ▼.  East,  161 
N.  Y.  580,  66  N.  E.  114,— a  recent  case,  de- 
cided in  February,  1900, — the  court  applies 
the  same  doctrine  as  the  case  above  cited. 
In  this  case  real  estate  was  sold,  the  heirs 
being  fifteen  and  seventeen  years  old  at  the 
time  the  sale  took  place.  After  coming  of 
age,  and  their  right  of  action  had  fully  ac- 
crued, they  failed  for  a  period  of  eight  years 
to  bring  an  action  to  set  aside  the  sale.  The 
court  refused  to  entertain  the  action,  and  in 
deciding  the  case  said:  "The  defendants 
had  the  right  to  invoke  the  equitable  doc- 
trine that,  as  the  plaintiffs  had  slept  so  long 
upon  their  rights,  they  should  be  deemed  to 
have  waived  the  right  to  attack  the  title  ac- 
quired through  their  mother's  purchase  and 
conveyance.  Whether  a  court  of  equity 
should  come  to  the  aid  of  those  who  have 
failed  in  diligence  will  depend  upon  the  cir- 
cumstances of  the  case.  These  plaintiffs 
were  beyond  the  age  when,  at  common  law, 
guarJianship  in  socage  might  cease.  One 
was  in  his  fifteenth  year  and  the  other  in  his 
seventeenth  year  at  the  time  of  the  sale. 
They  were  more  or  less  conversant  with  what 
their  mother  had  done,  but,  upon  attaining 
their  majorities  in  1886  and  1888,  though 
she  survived  until  1890,  there  was  no  asser- 
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tion  of  any  claim  by  them  until  in  1896.  If 
they  had  the  election  to  treat  as  void  the  sale 
to  and  the  conveyance  by  their  mother,  it 
was  incumbent  upon  them  to  be  reasonably 
diligent,  and  the  delay  in  bringing  such  an 
action  was,  in  my  opinion,  under  the  circum- 
stances, fatal."  Ail  of  the  judges  of  the 
court  concurred  in  this  opinion,  except  Chief 
Justice  Parker,  who  concurred  in  that  por- 
tion of  it  which  we  have  just  quoted.  Old 
Colony  Trust  Co,  v.  Dubuque  Lxght  d  Trao- 
Hon  Co,  89  Fed.  794 ;  Hubbard  v.  Manhattan 
Trust  Co.  30  C.  C.  A.  620,  67  U.  S.  App.  730, 
87  Fed.  61.  In  the  case  of  Continental  Nat. 
Bank  v.  Heilman,  30  C.  C.  A.  232,  68  U.  S. 
App.  476,  86  F^.  614,  in  construing  the 
statute  of  limitations  of  Indiana,  Judge 
Woods  says:  "The  provision  of  the  Indiana 
statute  that  the  suit  of  a  creditor  out  of  the 
state  must  be  brought  within  two  years  aft- 
er final  settlement  of  the  estate  would,  there- 
fore, like  anv  other  statute  of  limitation 
which  allows  reasonable  time  for  the  bring- 
in«r  of  suit,  be  recognized  by  all  courts  as 
valid;  but,  like  other  such  statutes,  it  will 
not  be  deemed  to  give  a  right  to  sue  within 
the  time  limited  regardless  of  laches  or  other 
considerations  which  would  make  the  suit, 
when  brought,  inequitable."  Ora^f  v.  Port- 
land Toicn  d  Mineral  Co,  12  Colo.  App.  106, 
54  Pac.  864;  Alsop  v.  Riker,  166  U.  S.  448, 
39  L.  ed.  218,  16  Sup.  Ct.  Rep.  162. 

It  is  scarcely  necessary  to  pursue  this 
branch  of  the  case  further,  as  the  cases  last 
referred  to  are  directly  in  point,  and  in  each 
case  a  statute  of  limitations  existed  fully  as 
broad,  and  even  more  comprehensive,  than 
the  statute  relied  upon  by  the  appellants 
here,  and  yet  the  courts  applied  the  doctrine 
of  equitable  laches,  independent  of  the  stat- 
ute of  limitations,  notwithstanding  the  stat- 
utes were  made  specificallyapplicable  to  equi- 
table actions.  Many  cases  may  be  found  in 
which  courts  of  equity  will  be  governed  by 
the  statutes  of  limitations,  and  entertain  an 
action,  and  give  relief  for  the  full  period 
provided  bv  the  statute.  Indeed,  this  would 
doubtless  oe  done  in  all  cases  where  the 
facts  of  the  case  do  not  show  that  the  relief 
sought  was  inequitable.  A  case  might  be  en- 
tertained e^'^en  after  the  limitation  had  ex- 
pired, but  in  many  cases  the  courts  of  the 
states  as  well  as  those  ^  the  United  States 
have  laid  down  and  asserted  the  right  to  do 
equity  wherever  the  circumstances  demanded 
it,  and  that  the  right  to  exercise  the  inherent 
power  of  courts  of  equity  could  not  be  taken 
away  by  a  limitation  statute,  where  time 
alone  controls.  The  facts  in  this  case,  to 
which  we  have  above  referred,  it  seems  to 
us,  show  that  the  relief  sought  in  this  case 
is  inequitable,  and  therefore  one  of  those 
cases  m  which  the  relief  sought  should  be 
denied.  We  therefore  hold  that  the  law  of 
laches,  as  applied  by  courts  of  equity  to 
stale  claims,  was  properly  applied  in  this 
ease,  and  that  the  statute  of  limitations  is 
no  bar  to  its  application. 

The  appellants  seek  to  reverse  the  judg- 
ment in  uiis  case  upon  the  further  ground 
that  under  the  facts  thev  were  entitled  to  re- 
cover because  of  a  resuUing  trust,  and  that 
the  remedy  sought  was  the  enforcement  of  a 
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resulting  trust.  The  court  below  fouu!!  that 
Hewitt  acted  in  the  capacity  of  a  trustee, 
but  did  not  state  what  kind  of  a  trust  rela- 
tion existed.  There  are  several  kinds  of 
.trusts,  and  it  is  important  in  this  case  to 
determine  what  kind  of  a  trust  existed  be- 
tween Hewitt  and  the  appellants,  and  this 
?|uestion  must  be  determined  alone  by  the 
acts.  The  mining  locations  covering  the 
ground  in  controversy  here  were  made  by 
John  Y.  Hewitt  individually  and  in  his  own 
name.  The  appellants  in  this  case  claim  the 
interest  for  which  they  now  seek  to  recover 
under  an  airreement  made  between  them- 
selves, Hewitt,  and  others  at  a  meeting  held 
in  August  or  September,  1883.  This  agree- 
ment was  a  parol  or  unwritten  contract  or 
agreement.  There  is  no  pretense  of  a  writ- 
ten contract  or  agreement  in  this  case. 
Whatever  rights,  therefore,  the  appellants 
had  in  this  property,  and  if  John  Y.  Hewitt 
became  their  trustee  at  all,  it  was  by  virtue 
of  this  parol  contract  or  agreement  between 
the  parties.  If  they  relied  upon  this  a^ifree- 
ment, — as  the  testimony  shows  they  did, — 
it  was  an  express  trust,*  and  not  a  resulting 
trust.  If,  therefore,  an  express  trust  existed 
between  the  parties  in  1883,  the  trust  orig- 
inated in  a  parol  or  unwritten  contract  or 
agreement.  There  was  no  express  provision 
that  the  agreement  should  be  performed 
within  a  year.  If,  then,  the  contract  or 
agreement  involved  real  estate,  as  contended 
by  the  appellees,  it  would  be  void  under  the 
statute  of  frauds  which  is  in  force  in  New 
Mexico.  If,  however,  the  appellants  seek  to 
avoid  the  force  of  the  statute  of  frauds  on 
the  ground  that  the  parol  contract  entered 
into  was  performed  within  a  year,  and  was, 
therefore,  an  executed  contract,  §§  2916  and 
2930  of  the  Compiled  Laws  of  1897  would 
seem  to  be  applicable  to  this  case.  Section 
2916  is  one  of  the  sections  of  the  statute  of 
limitations  of  this  territory,  and  reads  as 
follows :  **Those  founded  upon  accounts 
and  unwritten  contracts;  those  brought  for 
injuries  to  property  or  for  the  conversion  of 
personal  property  or  for  relief  upon  the 
ground  of  fraud,  and  all  other  actions  not 
herein  otherwise  provided  for  and  specified, 
within  four  years.  ITiis  section  established 
a  limitation  of  four  years  in  all  actions 
founded  upon  the  provisions  of  the  section. 
One  of  the  provisions  of  this  section  is  *'all 
actions  founded  upon  unwritten  contracts." 
There  does  not  seem  to  be  any  qualification 
to  this  provision,  but  its  terms  seem  to  be 
broad  enough  to  include  all  unwritten  con- 
tracts. It  cannot  well  be  said  that  this  sec- 
tion is  alone  applicable  to  actions  at  law,  so 
as  to  exclude  agreements  establishing  trust 
relations  cognizable  in  courts  of  equity,  and 
it  would  seem  that  the  section  was  intended 
to  be  broad  enough  to  include  equitable  ac- 
tions, for  the  reason  that  another  provision 
applies  the  same  limitations  to  actions  for 
relief  upon  the  ground  of  fraud,  which  is  a 
recognized  basis  for  the  exercise  of  equitable 
jurisdiction.  Now,  admitting  that  the  agree- 
ment or  contract  was  for  the  establishment 
of  trust  relations  between  the  parties,  it 
would  come  within  the  provisions  of  §  2930, 
Comp.  Laws  1897,  which  reads  as  follows: 
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"None  of  the  provisions  of  this  act  shall  run 
ajsainst  causes  of  actions  originating  in  or 
arising  out  of  trusts,  when  the  defendant  has 
fraudulently  concealed  the  cause  of  action, 
or  the  existence  thereof  from  the  party  enti-. 
tied  or  having  the  right  thereto."  This  sec- 
tion does  not  apply,  of  course,  to  all  trusts, 
hut  it  is  applicable  directly  to  trusts  other 
than  those  where  the  defendant  has  "fraudu- 
lently concealed  the  cause  of  action,  or  the 
existence  thereof,  from  the  party  entitled  or 
having  the  right  thereto."  There  is  no  at- 
tempt in  this  case  to  show  that  there  was 
any  fraudulent  concealment  of  the  cause  of 
action,  or  the  existence  thereof,  from  the  ap- 
pellants. On  the  contrary,  it  is  abundantly 
shown — and  the  court  so  found — ^that  the  ap- 
pellants not  only  claimed  an  interest  in  this 
property,  and  demanded  a  conveyance  of  the 
same  to  them  by  Hewitt,  as  early  as  1885 
(Henry  J.  Patterson  testifying  that  he  de- 
manded a  conveyance  as  early  as  1884),  but 
appellants  were  also  aware  that  Hewitt 
openly  refused  to  comply  with  that  demand 
and  perform  any  trust  agreement  which  ap- 
pellante  claimed  as  early  as  that  date.  The 
first  part  of  this  section,  therefore,  seems  to 
appl}',  because  the  cause  of  action  in  this 
case  originated  in  or  arose  out  of  a  trust  in 
the  very  language  of  the  section,  and  would 
be  subject  to  the  statute  of  limitations  of 
four  years,  provided  for  in  §  2916.  It  has 
been  repeatedly  held  that,  where  an  action  is 
brought  te  enforce  a  trust,  if  the  trust  has 
been  repudiated  by  the  trustee,  and  the  ces- 
tuis  que  trust  have  knowledge  of  that  fact, 
he  or  they  will  be  held  te  prompt  diligence 
in  asserting  righte  which  they  might  have 
at  the  time  of  the  repudiation  by  the  trustee. 
In  this  case  the  court  finds  that  the  appel- 
lants had  knowledge  of  the  repudiation  by 
the  trustee,  and  the  refusal  to  convey  by 
Hewitt,  as  early  as  April,  1886,  and  as  they 
claimed  te  have  performed  their  part  of  the 
agreement  prior  to  that  time,  ana  made  de- 
mand for  deed,  their  cause  of  action  was  ful- 
ly accrued  at  that  time.  It  accrued  either 
upon  the  performance  by  them  of  their  part 
of  the  contract,  or  by  demand  for  deed. 
Therefore  the  statute  of  limitations  would 
begin  te  run  from  that  date,  and,  after  four 
vears  had  elapsed  from  that  date,  the  appel- 
lants would  be  without  a  remedy,  and  the  re- 
lief sought  in  this  case  would  be  barred.  In 
the  case  of  Oodden  v.  Kimmell,  99  U.  S.  201, 
25  L.  ed.  431,  the  court  said:  "Courte  of 
equity,  acting  on  their  own  inherent  doctrine 
of  discouraging,  for  the  peace  of  society,  an- 
tiquated demands,  refuse  te  interfere  in  at- 
tempte  te  establish  a  stale  trust,  except 
where  the  trust  is  clearly  established,  or 
where  the  facte  have  been  fraudulently  and 
successfully  concealed  by  the  trustee  from 
the  knowledge  of  the  cestui  que  trust.  Re- 
lief in  such  cases  may  be  sought;  but  the 
rule  is  that  the  cestui  que  trust  should  set 
forth  in  the  bill  specifically  what  were  the 
'  impedimente  te  an  early  prosecution  of  the 
claim,  and  how  he  or  she  came  te  be  so  long 
ignorant  of  their  alleged  righte,  and  the 
means  used  by  the  respondent  te  keep  him 
or  her  in  ignorance,  and  how  he  or  she  first 
came  te  the  knowledge  of  their  righte."  And 
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in  Marsh  v.  Whitmore,  21  Wall.  185,  22  L. 
ed.  485,  the  court  said:  When  a  party  ap- 
peals to  the  conscience  of  a  chancellor  m 
support  of  the  claim,  where  there  has  been 
laches  in  prosecuting  it,  or  long  acquiescence 
in  the  assertion  of  an  adverse  right,  he 
should  set  forth  in  his  bill  specifically  what 
were  the  impedimente  te  an  early  prosecu- 
tion of  his  claim;  and,  if  he  does  not,  the 
chancellor  may  refuse  to  consider  his  case  on 
his  own  showing,  without  inquiring  whether 
there  is  a  demurrer  or  any  formal  plea  of 
the  statute  of  limitetions  conteined  in  the 
answer.  And  so  it  is  held  in  numerous  oth- 
er cases  that,  where  the  trustee  has  repudi- 
ated the  trust  claimed,  the  party  seeking  te 
enforce  rights  under  it  must  act  with  dili- 
gence, and,  if  delay  has  occurred,  it  must  be 
shown  what  were  the  causes  for  the  delay,  or 
the  impediments  to  an  early  assertion  of  the 
rights  of  the  cestui  que  trust.  In  this  case 
appellants  have  failed  in  both  respects. 
There  has  been  both  unreasonable  delay  and 
absolutely  no  reason  shown  why  the  appel- 
lante  did  not  attempt  te  enforce  the  rights 
claimed  by  them  within  a  reasonable  time 
after  they  had  fully  accrued,  in  1885,  and 
they  alone  must  suffer  the  consequences  of 
their  o^'n  voluntery  negligence.  tVaffner  v. 
Baird,  7  How.  234,  12  L.  ed.  681;  Lansdale 
V.  Smith,  106  U.  S.  391,  27  L.  ed.  219,  1  Sup. 
Ct.  Rep.  350;  Orymes  v.  Sanders,  93  U.  S. 
55,  23  L.  ed.  798 ;  Badger  v.  Badger,  2  Wall. 
87,  95,  17  L.  ed.  836,  838 ;  Mudsill  Min.  Co. 
V.  Watrous,  9  C.  C.  A.  415,  22  U.  S.  App.  12, 
61  Fed.  163.  As  te  the  application  of  the 
stetute  of  limitetions,  and  also  the  doctrine 
of  laches  in  the  case  of  truste  where  the  ces- 
tui quo  trust  has  knowledge  of  the  repudia- 
tion of  the  trust,  the  Supreme  Court  of  the 
United  Stetes  in  the  case  of  Speidel  v.  Hen- 
rid,  120  U.  S.  377,  30  L.  ed.  718,  7  Sup.  a. 
Rep.  610,  said:  "As  a  general  rule,  doubt- 
less, length  of  time  is  no  bar  te  a  trust 
clearly  esteblished,  and  express  trusts  are 
not  within  the  stetute  of  limitetions  because 
the  possession  of  the  trustee  is  presumed  to 
be  the  possession  of  his  cestui  que  trust." 
Prevost  v.  Gratz,  6  Wheat.  481,  5  L.  ed.  311 ; 
Letnis  v.  Hawkins,  23  Wall.  119,  23  L.  ed. 
113;  Union  P.  R.  Co.  v.  Dura^t,  95  U.  S. 
576,  24  L.  ed.  391.  But  this  rule  is  in  ac- 
cordance with  the  reason  on  which  it  is 
founded,  and,  as  has  been  clearly  pointed  out 
by  Chancellor  Kent  and  Mr.  Justice  Stery, 
subject  te  this  q^ualification :  That  time  be- 
gins te  run  against  a  trust  as  soon  as  it  is 
openly  disavowed  by  the  trustee  insisting 
upon  an  adverse  right  and  interest,  which  is 
clearly  and  unequivocally  made  known  te 
the  cestui  que  trust,  as  when,  for  instance, 
such  transactions  take  place  between  the 
trustee  and  the  cestui  que  trust  as,  in  case 
of  tenants  in  common,  amoimt  te  an  ouster 
of  one  of  them  by  the  other.  This  qualifica- 
tion has  been  often  recognized  in  tne  opin- 
ions of  that  court,  and  distinctly  affirmed  by 
its  latest  judgment  upon  the  subject.  WxUi- 
Hon  v.  Watkins,  3  Pet.  43,  7  L.  ed.  596; 
Boone  v.  Chiles,  10  Pet  177,  9  L.  ed.  388; 
Seymour  v.  Freer,  8  Wall.  202,  19  L.  ed.  306; 
Bacon  v.  Rioes,  106  U.  S.  99,  27  L.  ed.  69,  1 
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Sup.  Ct.  Rep.  3;  Philippi  v.  Philippi,  115  U. 
S.  151,  29  L.  ed.  336,  5  Sup.  Ct.  Hep.  1181. 
We  are  of  the  opinion,  therefore,  that  the 
trust  relation  claimed  in  this  case  by  the  ap- 
pellants and  the  rights  which  they  allege 
under  it  are  not  available  as  against  the  de- 
fense of  laches.  This  suit  was  brought,  and 
final  decree  rendered,  prior  to  the  adoption 
of  the  Code  in  this  territory,  and  consequent- 
ly the  provisions  of  the  Code  are  not  applica- 
l!le  here.  The  cause  is  of  purely  equitable 
jurisdiction.    The  suit  was  commenced  by 


bill  in  equity,  and  the  entire  proceedings 
were  conducted  according  to  the  law  applicsr 
ble  to  courfcs  of  equity,  and,  as  such,  it 
should  be  determined  upon  purely  equitable 
principles. 

Being  of  the  opinion  that  the  decree  of  the 
court  belou:  toaa  a  proper  one  under  the  facta 
and  the  law  of  this  case,  it  unll  be  affirmed, 
with  costs;  and  it  is  so  ordered. 


Mills,  Ch.  J., 
er,  JJ.,  concur. 


Parker,  and  Cmmpaok- 
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Josephine  MARTINEZ  et  aZ.,  Appts,, 

1?. 

Michel  BERNHARD. 
(106  La.  868.) 

*1.  Tbe  o^vner  of  m  grentle  animal 
-vrlileli  lias  al^ii^ays  been  of  a  kind 
temper,  and  has  never  attempted  to  bite 
anyone,  and  has  ne^er  glTen  occasion  to 
suspect  that  he  would  bite.  Is  not  liable  in 
damages  by  the  mere  fact  that  the  animal 
has  bitten  someone.  Unless  there  be  some 
fault,  light  as  it  may  be,  liability  does 
not  arise.  In  l>oth  Montgomery  v.  Koester, 
85  La.  Ann.  1091,  48  Am.  Rep.  253;  Afo- 
Ouire  V.  Ringrose,  41  La.  Ann.  1029,  6  So. 
895;  and  Delisle  ▼.  Bo^rriague,  106  La.  77, 
29  So.  781,  the  owner  was  at  fault.  Lanrent, 
▼ol.  20,  p.  67S. 

S.  A  •llffkt  uronnd,  greatly  affflrravated 
by  Imprudent  treatment,  will  not  give 
rise  to  liability  for  damages,  where  both  the 
attending  physicians  trace  the  death  to  an^ 
other  cause  than  the  bite  of  the  animal. 

(December  2,  1901.) 

APPEAL  by  plaintilTs  from  a  judgm^it  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans,  Division  E,  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
the  death  of  plaintiffs'  father,  which  was  al- 
leged to  have  been  caused  by  a  dog  owned  by 
defendant.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  E.  Iiivaudais  and  O.  S.  Id- 
▼avdaifly  for  appellants: 

Owners  of  animals  are  responsible  for  the 
damage  such  animals  may  cause. 

Civ.  Code,  2321;  Delisle  v.  Bourriague, 
105  La.  Ann.  77,  54  L.  R.  A.  420,  29  So.  731, 

Tlio  parent  having  died  in  consequence  of 
the  wound  inflicted  by  said  animal,  the 
claimants  are  entitled  to  claim  damages  suf- 
fered by  them  on  account  of  the  loss  of  their 
parent. 

Westerfield  v.  Levis,  43  La.  Ann.  72,  9  So. 
52. 

^Headnotes  by  Bseattz,  J. 

Note. — ^For  earlier  cases  in  this  series  as  to 
liability  for  personal  injuries  inflicted  by  dog, 
see  Conway  v.  Grant  (Ga.)  14  L.  R.  A.  196,  and 
note;  Quilty  v.  Battle  (N.  T.)  17  L.  R.  A.  521 ; 
Stronse  v.  Leipf  (Ala.)  23  L.  R.  A.  622;  and 
Shults  y.  Griffith  (Iowa)  40  L.  R.  A.  117. 
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It  is  sufficient  to  establish  that  the  defend- 
ant's a>ct  produced  or  set  in  motion  other 
agencies  which  in  turn  produced  or  contrib- 
uted to  the  flnal  result. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  572. 

Messrs.  H.  C.  Cage  and  Georg^e  C.  Preot 
for  appellee. 


:«  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  sue  for  damages.  Charles  Mar- 
tinez, the  father  of  plaintiffs,  was,  on  the  8th 
day  of  July,  1899,  bitten  by  a  dog  belonging 
to  Michel  Bernhard,  the  defendant.  On  the 
17th  day  of  Au^ist  following,  Charles  Mar- 
tinez died.  Plaintiffs  charge  that  defendant 
owned  for  his  ovm  use  and  pleasure  a  vicious 
and  ferocious  dog,  and  allowed  it  to  run  at 
large,  although  defendant  knew  that  he  was 
vicious  and  ferocious;  that  while  their  fath- 
er was  passing  on  one  of  the  public  higii- 
ways  of  the  city  of  New  Orleans  he  was  at- 
tacl<ed  by  this  vicious  animal,  and  several 
times  bitten  and  maimed  by  him;  that  the 
accident  was  owing  to  the  neglect  of  defend- 
ant in  allowing  this  dog  to  range  at  large; 
that  the  venomous  and  virulent  character 
of  the  wound  inflicted  upon  the  body  of  the 
father  was  the  cause  of  his  death.  The  de- 
fendant, in  his  answer,  controverts  plaintiff s*^ 
averments,  and  denies  that  he  is  liable  in 
damages.  Plaintiffs*  demand  was  rejected 
in  the  district  court,  and  they  prosecute  this 
appeal  from  the  judgment. 

We  have  not  found,  after  carefully  read- 
ing the  testimony,  that  the  animal  was  vi- 
cious and  dangerous.  It  was  not  of  a  savage 
and  bloodthirsty  breed,  addicted  to  acts  of 
cruelty  such  as  have  brought  the  pure  blood- 
hound into  ill  repute,  ft  was.  we  are  in- 
formed by  the  testimony,  a  rabbit  doir,  and 
had  never  before  attempted  to  bite  anyone. 
He  was,  at  the  time,  in  front  of  the  store 
kept  by  the  defendant.  A  peaceable  dog 
may  rightfully  be  in  front  of  the  store  of  its 
owner.  At  any  rate,  an  owner  cannot  well 
be  charged  with  neglect  if  his  dog,  which  has 
never  been  known  to  be  otherwise  than  gen- 
tle and  kind,  find  its  way  to  the  sidewalk  in 
front  of  his  place  of  business.  The  owner, 
it  is  true,  is  liable  for  damages  caused  by 
his  animal;  but.  to  render  him  liable,  it  is 
necessary  to  prove  that  he  is  in  some  way 
negligent,  or  that  he  did  not  prevent  the 
injury  where  it  was  reasonably  to  be  ez> 
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pected  that  he  should  have  prevented  it. 
Only  the  lightest  fault,  it  is  true,  is  suffi- 
cient to  render  the  u>vner  liable.  Here  the 
testimony  has  not  fastened  even  the  slight- 
est blame  upon  the  defendant.  He  was  the 
owner  of  a  domestie  animal  that  was  in  front 
of  his  store,  and  while  there  bit  the 
deceased.  Upon  this  showing  plaintiffs  are 
not  entitled  to  a  judgment.  The  decisions  of 
this  coui-t  have  always  found  that  the  owner 
was  in  some  way  at  fault  in  cases  in  which 
damages  were  allowed.  Montgomery  v. 
KoestcTf  35  La.  Ann.  1091,  48  Am.  Rep.  253; 
McOuire  v.  Ringro8e,  41  La.  Ann.  1029,  6  So. 
895.  In  Delisle  v.  Bourriague,  105  La.  84, 
29  So.  731,  the  court  said  that  there  is  no  re- 
sponsibility when  there  is  no  fault.  La  ju- 
risprudence franoaise  eat  dame  le  mime  sens. 
II  a  H6  jug4  par  la  oour  de  Paris  que  le  pro- 
priStaire  d*un  animal  ne  saurait  itre  d4clar4 
responsahle  du  dommage  lorsquHl  n*a  commis 
awiune  csp^ce  de  negligence,  et  quHl  n*a  pu 
ni  pr^voir  ni  empicher  Vaccident  dommage- 
able.  Laurent,  vol.  20,  p.  675.  While  the 
least  act  of  negligence  should  be  enough  to 
hold  one  liable  who  owns  a  dog,  yet  it  must 
appear  that  there  was  some  negligence,  how- 
ever slight.  This  brings  us  to  the  question 
as  to  whether  the  death  of  Mr.  Martinez  was 
the  natural  result  of  the  injury  inflicted  by 
the  dog.  The  two  physicians  who  examined 
the  wound  pronounced  it  slight.  One  of  the 
phy.^ician8  wss  called  to  see  Mr.  Martinez  on 
the  l.^th  day  of  July.  He  found,  he  said, 
"two  or  three  little  marks  on  his  leg,  appar- 
ently not  much,  and  1  gave  him  a  simple  lit- 
tle application.  Two  or  three  days  after- 
ward I  saw  him,  and  his  leg  was  doing  ap- 
parently nicely."  This  physician  further 
says :  ***A  few  days  afterward  I  noticed  that 
he  had  ervsipelas  around  the  wound  and 
do^m  his  leff.  The  erysipelas  extended  up 
and  doAvn  his  leg,  invaded  the  wound,  and 
developed  other  wounds."  We  understand 
that  the  physicians  concur  in  the  statement 
that  the  bite  of  the  dog  was  not  the  cause  of 
the  death.  Septicemia,  they  testified,  was 
the  cause  of  death,  and  they  did  not  traco 
the  cause  of  the  poisoned  condition  of  the 
blood  to  the  slight  wound.  It  appears  that 
the  dauffhter  of  the  deceased,  one  of  the 
plaintiffs,  obtained  from  the  owner  of  the 
dop:  a  small  bunch  of  hfs  hair,  and  conceived 
the  idea,  it  seems,  that  it  would  soothe  the 
wound,  and  cause  it  to  heal.  She  put  this 
hair  on  the  scratches  inflicted  bv  the  dog, 
carrying  out  the  old  saw  that  the  hair  of 
55  L.  H.  A. 


the  dog  is  an  antidote  for  the  bite.  She,  aft- 
er ha^'ing  put  on  the  hair,  applied  a  piece  of 
salt  meat  over  the  hair.  The  hair  and  the 
salt  meat  remained  on  the  wound  for  about 
a  week,  at  the  end  of  which  week  erysipelas 
developed  itself.  The  application  was  remov- 
ed, and  the  physician  sent  for.  In  answer 
to  the  question,  "Doctor,  what  do  vou  think 
of  the  advisability  of  puttii^  dog  hair  on  a 
wound?"  the  doctor  said,  'MTery  injurious, 
and  absolutely  certain  to  carry  germs  and 
disease  into  the  wound,  and  produce  any 
sort  of  trouble,  like  lockjaw,  erysipelas^  or, 
in  fact,  many  other  diseases."  In  answer  to 
the  question,  "Did  3'ou  connect  the  death  of 
the  patient  with  the  dog  bite,  excei)t  remote- 
ly?'' this  was  answered:  "No,  sir;  I  did 
not.  It  was  due  directly  to  septicfemia." 
And  we  understand  that  this  witness,  who 
was  the  regular  attending  physician,  did  not 
charge  the  septicemia  to  the  wound,  which 
he  said  was  slight.  The  other  physician 
called,  and  who  had  consultation  with  the 
attending  physician,  stated  that  the  wound 
was  slight,  and  testified  that,  unless  a  dog 
was  kept  perfectly  clean,  and  constantly 
washed,  his  hair  would  have  a  septic  ten- 
dency, and  the  probable  effect  of  placing  the 
septic  hair  in  a  wound  would  be  to  cause 
septicemia.  We  have  quoted  at  more  than 
usual  length  from  the  testimony  of  these 
physicians,  for  we  consider  their  testimony 
of  importance  in  determining  the  issue.  The 
medical  testimony  entirely  fails  to  find  in 
the  bite  of  the  anilhal  the  legal  and  proxi- 
mate cause  of  the  death.  It  was  not  the 
true  causa  causans, — ^the  eflicient  cause  at- 
taching responsibility  on  the  defendant.  It 
was  shown  that  the  original  injury  was  ag- 
jrravated  by  the  imprudent  treatment  of  the 
daughter,  and  that  the  wound  was  slight, 
and  would  not  have  caused  death  if  it  had 
not  been  for  the  mistaken  application  made 
as  before  stated.  These  physicians  have  tes- 
tified regarding  the  cause  of  death  as  a  sepa- 
rate and  independent  cause;  in  other  words, 
they,  in  substance,  testified  that,  if  it  had 
not  been  for  the  treatment  just  mentioned, 
tlie  man  would  not  have  died  of  the  slight 
wounds  received.  In  the  presence  of  this  un- 
contradicted testimony,  there  can  be  but  one 
conclusion  arrived  at,  and  that  is  the  defend- 
ant is  not  liable. 

The  court  therefore  orders,  adjudges,  and 
decrees  that  the  judgment  appealed  from  he 
affirmed. 
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X*     A  Jndflriuent  aastalnliiir  «  demurrer 

to  a  complaint  because  the  cause  of  action, 
allege^  to  have  accrued  upon  a  specified  date, 
was  barred  hy  the  statute  of  limitations,  is 
no  bar  to  another  suit  based  upon  an  addi- 
tional promise  to  meet  the  same  demand  in- 
TolTed  In  the  former  suit,  made  within  the 
statutory  period. 
X.  Tbo  lien  of  a  mortiraffe  vlren  to  se* 
core  payment  of  money  loaned  on  a 
promissory  note  Is  extended,  as  against  sub- 
sequent Judgment  creditors  of  the  mortgagor, 


by  the  renewal  of  the  note  before  It  Is  barred 
by  the  statute  of  limitations. 

8.  Tlie  defense  of  estoppel  in  pais  on  the 
part  of  a  mortgagee  to  assert  his  lien  against 
subsequent  Judgment  creditors  of  the  mort- 
gagor by  an  action  to  foreclose  the  mortgage 
must  be  specially  pleaded. 

4.  K«toppel  which  will  prevent  a 
mortKavee  from  aasertlnv  his  lien 
against  n  Judgment  creditor  of  the  mortgagor 
will  not  arise  from  his  failure  to  ▼oluniarlly 
notify  the  creditor  of  the  continuance  of  the 
mortgage  by  renewal  of  the  note  secured  by 
it,  or  to  set  up  the  renewal  in  a  suit  to 
foreclose  the  mortgage,  by  reason  of  which 
Judgment  is  entered  against  him  therein. 

(McFarland,  J,,  disaenU,) 
(October  1,  1001.) 


NoTS. — EwienMion  of  Hen  of  mortgage  by  re- 
newal  of  necured  debt. 

I.  Scope  of  note. 
II.  Ah  againtit  original  debtor  and  mortgagor, 

III.  Aa    ayainut  eubscquent  encumbrancere    or 

granteett. 

IV.  Efleci  of  renewal  hg  one,  to  eecure  whose 

debt  mortgage  waa  given  bg  another, 
y.  Abeence  from  etate  as  operating  to  renew 

debt, 
VL  Undt-r  provision  of  particular  statute  or 

Code. 

I.  Scope  of  note. 

The  oflBce  of  the  note  will  be  restricted  to  the 
question  of  the  extension  of  the  lien  of  a  mort- 
gage or  (what  is  practically  the  same  thing) 
deed  of  trust,  or  an  absolute  grant  accompanied 
by  a  defeasance.  Other  liens  will  not  be  con- 
sidered. Vendors*  or  purchase-money  liens  are 
styled  and  considered  equitable  mortgages,  but 
their  very  creation  initiates  a  relation  between 
the  unpaid  purchase  money  due  from  the  vendee 
and  the  lien  retained  by  the  vendor  upon  his 
land. — more  intimate  and  Inseparable  than  that 
existing  between  an  ordinary  debt  and  the  lien 
of  the  mortgage,  deed  of  trust,  or  other  grant 
executed  to  secure  its  payment.  Nor  will  the 
question  be  considered  whether.  If  a  debt  Is 
barred  by  the  statute  of  limitation,  the  mort- 
gage given  to  secure  it  is  also,  although  the 
latter  is  not,  by  its  own  terms.  The  question 
has  been  variously  decided  in  the  different  Ju- 
risdictions, the  decision  In  many  instances  de- 
pending upon  the  construction  of  the  local  Code 
or  statutory  provisions.  Neither  will  the  ques- 
tion, as  to  whether  the  action  should  be  founded 
upon  the  original  Indebtedness  renewed  and 
continued  by  the  acknowledgment  or  payment, 
or  upon  the  new  promise,  as  such,  made  upon 
the  consideration  of  the  original  debt,  be  gone 
into;  nor  the  distinction  between  the  doing  of 
the  act  by  which  it  is  claimed  the  statute  is 
prevented  from  running,  before  or  after  the 
original  debt  is  barred.  This  distinction,  and 
its  effect  upon  the  subject  considered  In  the 
note  (which  makes  the  cnse  pertinent)  under 
the  provisions  of  the  California  Codes,  is  very 
ably  and  extensively  treated  In  Southern  P.  Co. 

V.  Prosser,  122  Cal.  413,  55  Pac.  145,  VI.  infra. 

II.  ila  against  original  debtor  and  mortgagor. 

The  rule  that  the  only  person  whose  payment 
on  account  will  prevent  foreclosure  from  being 


or  the  agent  of  either  of  them,  must  be  quali- 
fied so  as  to  include  any  person  who,  by  the 
terms  of  the  mortgage  contract.  Is  entitled  to 
•make  payments.  U.  and  W.  gave  a  Joint  and 
several  bond  to  secure  the  payment  of  a  sum  of 
money  In  hve  years.  As  between  them,  W. 
was  a  surety  of  U.  but  they  were  both  principal 
debtors  to  the  obligee.  On  the  same  day  each 
of  them  mortgaged  some  property  to  the  obligee 
to  secure  the  bond  debt.  W.'s  mortgage  was 
made  upon  the  expresa  condition  that  If  he  and 
H.,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,  or  administrators,  shall  pay  to 
the  obligee  or  her  representatives,  with  inter- 
est, etc.,  according  to  the  conditions  of  the  bond 
of  even  date,  the  mortgage  deed  was  to  be  void, 
otherwise  of  force.  A  similar  proviso  was  con- 
tained in  H.'s  mortgage.  It  was  held  that  the 
period  of  limitation  prescribed  in  the  statutes 
of  New  Brunswick  ran  in  respect  of  both  mort- 
gages from  the  date  of  the  last  payment  of  in- 
terest by  11.  The  sole  question  In  the  case  was 
whether  the  payments  of  interest  made  by  II. 
would  prevent  time  from  running  In  favor  of 
W.  Lewln  v.  Wilson,  L.  R.  11  App.  Cas.  639,  55 
L.  J.  V.  C.  N.  S.  75,  55  L.  T.  N.  S.  410.  In  this 
case  it  would  seem  that,  under  the  rule  laid 
down  by  the  court,  the  statute  had  never  run, 
as  the  court  slated  that  the  Interest  on  the 
debt  was  paid  regularly  by  U.  up  to  within  two 
years  of  the  time  of  the  commencement  of  this 
suit,  which  was  for  foreclosure  and  sale  of  the 
property  comprised  In  both  mortgages. 

Certain  notes  which  were  secured  by  a  mort- 
gage on  lands  were  barred  by  the  statute  of  lim- 
itations, and  thereafter  the  maker  of  the  notes 
acknowledged.  In  writing,  that  they  were  Just 
claims  against  him,  and  promised  to  pay  them ; 
but  In  the  said  written  acknowledgment  and 
promise  there  was  no  reference  made  to  the 
mortgage  by  which  the  notes  were  secured.  It 
was  held  that  the  written  acknowledgment  and 
promise  to  pay  the  notes  operated  as  a  revival 
uf  the  mortgage,  though  there  were  no  words 
to  that  effect  In  the  new  promise.  This  Is  upon 
the  theory  that  the  mortgage  is  an  Incident  to 
the  debt.  Perkins  v.  Sterne,  23  Tex.  561,  70 
Am.  Dec.  72.  In  this  case  It  was  said  that  the 
Attention  of  the  court  had  not  been  directed  to 
any  case  In  which  it  had  been  decided  that  the 
revival  of  the  debt  by  a  new  promise  to  pay  it 
would  operate  as  a  revival  of  a  mortgage  given 
to  secure  the  debt,  without  words. to  that  ef- 
fect in  the  new  promise;  but  that  inasmuch  as 
the  mortgage  Is  a  mere  security  for  the  debt, 
and  sometUng  Incidental   thereto.   It  must  be 


barred  is  the  mortgagor,  or  his  privy  in  estate,    held  to  be  revived  by  the  promise  which  revives 
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California  Sufrbmb  Court. 


Oct., 


APPEAL  by  defendant  Sherman,  Clay,  & 
Company  from  a  judgment  of  the  Su- 
perior Ccurt  for  Alameda  County  in  favor 
of  plaintiff  in  an  action  brought  to  foreclose 
a  niortpagc.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  A.  Berlin^  for  appellant: 

There  is  no  record  of  any  kind  showing  the 
execution  of  this  $50,000  note,  or  that  the 
$4,000  debt  was  renewed,  or  was  embraced  in 
the  $50,000  note. 

A  mortgage  can  be  created,  renewed,  or  ex- 
tended only  by  writing  executed  with  the 
formalities  required  in  the  case  of  a  grant  of 
real  propeity. 

Civil  Code,  §  2922. 

A  mortgage  barred  by  the  statute  of  limi- 
tations is  not  revived  by  a  renewal  of  the 
note  secured  thereby. 

Wells  y,  Uarter,  56  Cal.  342. 


A  lien  is  extinguished  by  the  lapse  of  time 
within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation. 

Civil  Code,  S  2911. 

The  principal  obligation  is  the  not&  It 
expired  May  10,  1874.  The  note  and  mort- 
gage then  became  barred  by  the  statute  of 
limitations,  and  the  lien  of  the  mortgage 
thereupon  became  extinguished  on  Febi-uary 
10,  1875.  The  mortgagor  wrote  upon  the 
note  an  extension  of  time  to  February  10, 
1876. 

The  creation  of  a  new  contract  to  pay  the 
money  did  not  create  a  new  mortgage  to  se- 
cure its  payment. 

The  action  was  barred  in  four  years  from 
date  of  defeasance,  and  the  plaintiff's  lien 
ceased. 


the  debt.  Which  would  seem  to  Indicate  that 
the  court  treated  the  case  as  one  of  first  im- 
pression. 

A  partial  payment,  which  prevents  the  run* 
olng  of  the  statute  of  limitations  against  the 
mortgage  debt,  will  also  prevent  the  statute' 
from  running  against  an  action  to  enforce  the 
mortgage  security.  Kenaston  v.  Lorlg,  81 
Minn.  454,  84  N.  W.  323. 

A  petition,  under  Stat.  1882,  chap.  237,  to 
relieve  real  estate  of  the  encumbrance  of  an  un- 
discharged mortgage  cannot  be  maintained 
where,  within  twenty  ^ears  after  the  time 
therein  limited  for  the  performance  of  Its  con- 
ditions, the  mortgagor  recognizes  the  existence 
of  the  mortgage  by  a  letter  written  to  the  mort- 
gagee referring  to  the  mortgage  debt  and  prom- 
ising payment  thereof  In  time,  and  later,  by 
buying  back  from  his  assignees  in  bankruptcy 
the  equity  of  redemption  In  the  mortgaged  real 
estate.  Hrlntnall  v.  Graves,  168  Mass.  384,  47 
N.  E.  119.  In  this  case  the  court  said  that 
"ibe  recognition  by  a  mortgagor  of  an  Indebted- 
ness known  to  be  secured  by  a  valid  mortgage, 
onaccompauied  by  any  objection  to  the  mort- 
gage. Is  a  recognition  of  the  mortgage.'* 

Under  a  statute  of  limitations  which  bars  a 
promlBHory  note  in  ten  years,  the  running  of 
the  statute  Is  suspended  and  Its  bar  overcome 
by  evidence  of  a  part  piryment  of  It,  or  a  writ- 
ten acknowledgment  of  It  within  ten  years  be- 
fore suit,  i'art  payment  on  a  note,  after  the 
bar  of  the  statute  has  become  complete,  will 
revive  the  cause  of  action  upon  It ;  and  a  writ- 
ten acknowledgment  of  the  obligation  of  the 
note  would  have  the  same  effect.  A  mortgage 
given  to  secure  a  note  Is  regarded  as  incident 
to  the  note,  and  passes  with  It  to  every  holder 
at  the  time  be  receives  it,  without  any  transfer 
or  assignment,  distinct  or  separate  from  the 
paper  it  Is  given  to  secure.  It  also  ceases  to 
exist  as  soon  as  the  debt  is  paid.  From  this  It 
follows,  as  a  natural  consequence,  that,  so  long 
as  a  debt  which  a  mortgage  Is  given  to  secure 
Is  kept  on  foot,  the  mortgage  lien  remains  In 
full  force.  Therefore,  any  acknowledgment  or 
promise  of  the  debtor  sufficient  to  prevent  the 
statute  from  running  against  the  debt  equally 
prevents  the  statute  from  running  upon  the 
mortgage.  Wood,  Limitation  of  Actions,  460; 
Johnson  v.  Johnson,  81  Mo.  331. 

Courts  of  equity  act  In  analogy  to  the  stat- 
ute of  limitations ;  and  If,  In  a  suit  for  the  fore- 
closure of  a  mortgage,  the  lapse  of  time  were 
such  that  the  orator  could  not  maintain  a  suit 
at  law  for  the  recovery  of  the  mortgaged  prem- 
ises, a  court  of  equity  would  presume  payment 
and  satisfaction  of  the  mortgage  debt.  But  the 
payment  of  Interest  upon  the  debt,  by  the  de- 
do  L.  li,  A. 


fendant,  or  of  any  portion  of  the  principal, 
or  any  other  act  recognizing  the  existence  of 
the  mortgage  and  that  It  was  unsatisfied  and 
obligatory  upon  him,  would  be  sufficient  to  re- 
pel the  presumption  of  payment,  and  take  the 
case  out  of  the  operation  of  the  statute.  Mar« 
tin  V.  Howker,  19  Vt.  626.  In  this  case  the 
amount  found  due  upon  an  accounting  between 
the  parties,  by  virtue  of  business  relations  be- 
tween them,  was,  by  the  consent  of  the  parties, 
indorsed  upon  one  of  the  notes,  and  this  was 
held  to  be  a  payment  to  that  amount,  by  the 
defendant,  and  was  such  a  recognition  of  the 
mortgage  as  would  take  It  out  of  the  operation 
of  the  statute. 

Where  a  claim  upon  a  note  secured  by  mort- 
gage Is  defectively  verified  by  an  agent  of  the 
clalmaut,  but  Is  allowed,  and  ranked  as  an  ac- 
knowledged debt  against  the  estate  of  the  de- 
ceased mortgagor,  to  t>e  paid  in  the  due  course 
of  administration,  and  it  does  not  appear  that 
there  was  ever  any  contest  in  regard  to  tbe 
claim  in  the  probate  court,  it  must  be  assumed 
that  an  exhibit  and  account  of  the  claim  was 
duly  rendered,  and  that  it  was  not  objected  to 
or  questioned :  and  the  mortgage  being  an  In- 
cident to  the  debt,  the  allowance  and  acknowl- 
edgment of  the  debt  are  sufficient  to  keep  alive 
the  mortgage  and  entitle  it  to  be  foreclosed, 
without  any  express  waiver  of  recourse  against 
the  estate.  Consolidated  Nat.  Bank  v.  Hayea» 
112  Cal.  75,  44  i'ac.  460. 

In  an  action  brought  by  a  mortgagee  ont  of 
possession,  against  a  prior  mortgagee  and  the 
mortgogor  In  possession,  praying  that  the  prior 
mortgage  might  be  decreed  to  be  canceled,  upon 
ibe  ground  that,  more  than  fifteen  years  prior 
to  the  date  of  the  bill,  the  mortgagor  paid  the 
notes  secured  by  said  mortgage,  and  that,  for 
more  than  fifteen  years,  the  mortgagee  bad  had 
no  equitable  Interest  In  the  land  conveyed  by 
said  deed,  and  that,  during  all  said  term,  the 
mortgagor  bad  been  In  full  and  exclusive  pos- 
session of  said  land,  adversely  to  said  prior 
mortgagee,  and  paying  no  interest  upon  said 
mortgage  notes;  and  the  prior  mortgagee  had 
brought  a  crosd  bill,  praying  for  a  foreclosure 
of  bis  mortgage, — It  appeared  that  the  mort- 
gagor executed  to  the  prior  mortgagee  on  June 
0,  1854,  a  mortgage  of  that  date  to  secure  five 
promissory  notes  of  $1,000  each,  payable  In 
four,  six,  twelve,  eighteen,  and  twenty-four 
months  from  said  date,  with  Interest  payable 
semi-annually,  which  mortgage  was  duly  re- 
■orded  July  14,  1854.  No  Interest  or  principal 
had  been  paid  upon  said  notes.  In  June.  1855. 
the  mortgagor  acknowledged  an  Indebtedness  to 
the  mortgagee  upon  said  notes.  In  December, 
1868,  the  mortgages  brought  against  the  mort- 
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Netohall  t.  Sherman,  124  Cal.  500,  57  Fao. 
387. 

It  was  not  renewed  because  the  considera- 
tion was  embraced  in  a  new  note  for  $50,000. 

Booth  V.  Uoskins,  75  Cal.  271,  17  Pac. 
223;  Lord  ▼.  Morris,  18  Cal.  482;  McCarthy 
V.  White,  21  Cal.  495,  82  Am.  Dec.  754; 
Ueinlin  v.  Castro,  22  Cal.  100;  Wormouth  v. 
Hatch,  33  Cal.  121 ;  Wells  v.  Barter,  56  Cal. 
342;  Civil  Code,  §  2911;  Jeffers  v.  Cook,  58 
Cal.  147. 

Where  a  remedy  is  barred  by  statute  on 
the  first  mortgage,  a  junior  mortgagee  can 
interpose  the  statute  of  limitations  in  a  suit 
to  foreclose  the  first  mortgage. 

Lord  y.  Morris,  18  Cal.  482;  Coster  v. 
Broum,  23  Cal.  143;  Orattan  v.  Wiggins, 
23  Cal.  IG;  McCarthy  t.  White,  21  Cal.  501, 
82  Am.  Dec  754;  Lent  v.  Shear,  26  Cal.  301. 

The  note  of  1891,  of  which  the  $4,000  was 


a  part,  has  been  paid  in  full  by  novation, 
ana  the  note  or  part  of  note  secured  by  the 
mortgage  is  no  longer  in  existence,  and,  the 
basis  upon  which  the  mortgage  rested  hav* 
ing  vanished,  the  mortgage  fell  with  it. 

Civil  Code,  $  1530;  Canney  v.  South  Pa- 
dfic  Coast  R.  Co,  63  Cal.  502. 

In  the  novation  of  a  debt  evidenced  by  a 
note  the  obligation  of  the  note  as  such  is  ex- 
tinguished, and  the  note  would  only  remain 
to  mark  the  extent  of  the  new  obligation,  al- 
though the  surrender  of  the  note  is  not  es- 
sential to  the  novation. 

Hmental  t.  Marques,  100  Cal.  406,  42 
Pac.  150. 

The  judgment  of  a  court  of  competent  ju- 
risdiction directly  upon  the  point  is,  as  a 
plea,  a  bar,  or  as  evidence,  conclusive  be- 
tween the  same  parties  upon  the  same  mat- 
ter directly  in  question  in  another  court. 


eager  a  petition  for  the  foreclosnre  of  said 
mortgage  alleging  the  execution  of  the  mort- 
gage and  the  delivery  and  nonpayment  of  the 
notea  To  this  petition  the  mortgagor  filed  an 
answer,  admitting  the  execution  and  delivery 
of  said  notes  and  mortgage,  but  averring  that 
such  notes  were  executed  In  pursuance  of  a 
usurious  agreement,  etc.  The  petition  was  with- 
drawn In  1870.  The  mortgagor  had  ever  since 
occupied  exclusively  and  unin-temiptedly  the 
mortgaged  land,  and  not  recognized  any  title, 
equitable  or  otherwise,  exlRtlng  In  the  prior 
mortgagee.  On  August  27,  1877,  the  mortgagor 
being  indebted  to  the  plaintiff,  which  indebted- 
ness was  evidenced  by  his  promissory  note  dated 
August  11,  1877.  to  secure  the  payment  of  said 
not<>,  mortgaged  the  lands  described  in  the  bill 
and  the  same  lands  mortgaged  to  the  prior 
mortgagee,  which  mortgage  was  duly  recorded. 
Plaintiff  did  not  examine  the  records,  but  was 
informed  by  the  mortgagor,  and  believed,  that 
the  property  was  free  from  encumbrances,  ex- 
cept a  mortgage  for  the  supiK>rt  of  the  mortga- 
gor's mother.  The  debt  for  which  the  last 
mortgage  was  given  was  still  due.  The  court 
held  that  an  aclcnowledgment  of  the  existence 
of  the  debt  by  the  mortgagor  during  his  owner- 
ship, and  within  fifteen  years  from  the  time  of 
the  bringing  the  bill  for  foreclosure.  Is  suffi- 
cient to  remove  the  bar,  for  such  recognition 
of  the  debt,  as  a  subsisting  debt.  Is  a  recogni- 
tion of  the  mortgage  as  a  security,  and  prevents 
"the  time  that  had  elapsed  from  t>elng  counted 
or  considered  as  any  part  of  the  fifteen  years* 
uninterrupted  possession,  necessary  in  order  to 
bar  the  mortgagee's  right  to  bring  ejectment  or 
ro  foreclose  the  mortgage  ;*'  but  that  It  was  use- 
less to  say  that  the  answer  of  the  mortgagor  in 
the  foreclosure  suit  brought  in  1868  to  foreclose 
the  prior  mortgage  was  an  acknowledgment  of 
the  debt,  fur  he  expressly  denied  that  it  was  an 
existing  debt,  and  denied  nonpayment  of  the 
notes,  and  averred  that  the  mortgage  and  notes 
were  void.  Fox  v.  Blossom,  17  Biatchf.  852, 
Fed.  Cas.  No.  5,008. 

While,  strictly  speaking,  it  might  be  said 
that  the  statement  of  the  court  in  this  case, 
that  the  recognition  of  the  debt  was  a  recog- 
nition of  the  mortgage  as  a  security,  and  pre- 
vented the  statute  from  running  against  it,  so 
as  to  bar  the  mortgagee's  right  to  bring  eject- 
ment or  to  foreclose  the  mortgage,  was  not 
absolutely  necessary  to  the  decision  of  the  case. 
It  can  hardly  be  said  that  It  Is  obiter,  inasmuch 
aa  in  order  to  assign  his  true  position  in  the 
matter,  it  was  essential  for  the  Judge  to  state 
what  was  the  true  rule,  in  order  to  hold  that 
the  case  he  was  deciding  was  not  within  It. 
.'i5  h.  IX.  A. 


And  tho  same  may  be  said  of  the  case  imme- 
diately following. 

A  real-estate  mortgage  was  given  to  secure 
the  payment  of  an  account  for  merchandise,  and 
afterward  the  debtor  executed  a  written  instru- 
ment m  which  he  acknowledged  a  certain  bal- 
ance to  be  due  on  such  account.  More  than 
three  years  thereafter  an  action  in  foreclosure 
was  commenced  by  the  mortgagee.  It  was  held 
that,  as  the  mortgage  In  this  case  was  a  mere 
becurity  for  the  payment  of  a  debt  in  the  form 
of  an  account,  as  to  the  principal  defendant,  the 
action  (tu  foreclose  the  mortgage)  might  have 
been  brought  at  any  time  within  three  years 
from  the  date  of  the  written  acknowledgment 
by  him  of  the  ''balance  due**  on  the  date :  but, 
more  than  three  years  having  elapsed  before 
the  commencement  of  the  action,  the  right  of 
action  was  barred  as  to  ail  the  defendants. 
Cleveland  Paper  Co.  v.  Mnuk,  8  Kan.  App.  562, 
54  Pac.  1033. 

Defendant  borrowed  money  from  K.,  giving 
a  note  and  conveying  land  as  security;  and  at 
defendant's  request  plaintiff  paid  the  note,  tak- 
ing a  conveyance  of  the  land  from  K.,  and  exe- 
cuting a  written  agreement  to  convey  to  de- 
fendant on  payment  of  the  debt.  For  the  same 
debt,  defendant  executed  a  note  to  plaintiff,  on 
which  the  latter  brought  action,  basing  his  com- 
plaint on  the  theory  that  he  held  title  In  trust 
for  defendant  until  the  iJtiyment  of  the  note. 
The  answer  treated  plaintiff  as  mortgagee,  and 
pleaded  limitations.  The  court  found  that  the 
action  was  not  barred,  and  thnt  a  certain  sum 
was  due  on  the  note,  and  the  findings  indicated 
that  the  plaintiff  was  merely  a  creditor  and 
mortgagee ;  thnt,  although  the  action  was 
brought  upon  the  last  note,  Inasmuch  as  under 
the  Code  It  must  be  presumed  that  the  plea 
of  limitations  was  controverted,  the  debt  and 
claim  in  the  hands  of  the  plaintiff  was  the  same 
debt  and  claim  that  had  been  previously  held  by 
K.  In  his  hands  it  was  evidenced  by  a  prom- 
issory note  which  by  its  terms  had  been  due  for 
a  longer  time  than  the  statutory  period  of  lim- 
itations when  this  action  w^as  begun ;  but 
shortly  after  the  transfer  to  plaintiff  a  new 
note  was  given,  evidencing  the  same  old  in- 
debtedness, but  to  the  new  holder  of  that  In- 
debtedness. This  new  note  was  given  before 
the  old  note  was  barred  by  the  statute,  and  had 
the  effect  of  Initiating  a  new  period  for  the 
statute  of  limitations,  which  had  not  expired 
when  this  action  was  commenced.  The  debt, 
then,  never  was  barred  or  extinguished,  and  the 
same  may  be  said  of  the  mortgage,  for  the  life 
of  the  mortgage  is  the  life  of  the  debt  secured 
by  the  mortgage.  Wilcox  v.  Gregory  (Cal.) 
67  Pac.  139. 
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Love  T.  Waltg,  7  Cal.  250;  1  Greenl.  Ev. 
{  528;  Wiese  v.  San  Francisco  Musical  Boc, 
82  Cal.  04G,  7  L.  R.  A.  577,  23  Pac.  212; 
Bissell  V.  Spring  Valley  Twp.  124  U.  S.  225, 
31  L.  ed.  411,  8  Sup.  Gt.  Rep.  495. 

A  judgment  is  conclusive  upon  all  the  is- 
sues raised  in  the  pleadings,  and  the  parties 
are  precluded  from  litigating  the  same  mat- 
ter in  a  new  action. 

Boston  v.  Haynes,  33  Gal.  32;  Jackson  ▼. 
Lodge,  36  Cal.  28;  Jones  v.  Fetaluma,  36 
Cal/  230. 

Whatever  difference  of  opinion  there  may 
be  as  to  the  effect  on  a  mortgage  lien  of  a 
renewal  of  a  note  secured  bv  the  mortgage 
is  confincAl  solely  to  the  rights  and  liahili- 
ties  of  the  mortgagor  and  mortgagee  as  be- 
tween themselves. 

4  Kent,  Com.  175,  176;  United  States  t. 
Hooe,  3  Cranch,  73,  2  L.  ed.  370;  Davison  t. 


Waitc,  2  Munf.  533;  Colquhoun  t.  Atkinson, 
6  Munf.  556;  Oilliat  t.  Lynch,  2  Leish,  501. 

Where  the  parties  and  the  cause  of  action 
are  the  same,  the  prima  facie  presumption  ia 
that  the  questions  presented  for  decision 
were  the  same,  unless  it  appears  that  the 
merits  of  the  controversy  were  not  involved 
in  the  issue. 

Oould  V.  EvansvUle  d  O.  R.  Co,  91  U.  8. 
534,  23  Ti.  ed.  419;  Outram  v.  Morewood,  3 
£ast,  358;  Oreatheard  t.  Bromley,  7  T.  R. 
455. 

The  plea  of  res  judicata  applies,  not  only 
to  points  u|K)n  which  the  court  was  actually 
required  to  form  an  opinion  and  pronounce 
judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  of  the  litigation,  and 
which  the  parties,  exercising  reasonable  dili- 
gence, might  h&ve  brought  forward  at  the 
time. 


The  bond  In  suit  matured  June  2,  1857,  and 
was  secured  by  a  mortgage  upon  a  leasehold  es- 
tate ;  and  the  action  to  foreclose  the  mortgage 
was  not  commenced  until  1884,  and  it  was 
claimed  by  defendants  that  It  was  barred  by  the 
statute  of  limitations.  This  defense  was  met 
by  proof  on  the  part  of  the  plalntlflTs  of  pay- 
ments made  upon  the  bond  by  the  executor  of 
the  mortgagor  as  late  as  1S75.  It  was  further 
claimed  on  the  part  of  the  defendant,  to  whom 
the  mortgaged  lease  had  been  assigned,  that 
these  payments  did  not  keep  the  mortgage  alive 
so  that  it  could  be  foreclosed  against  her.  It 
was  held  that  the  statute  of  limitations  very 
plainly  did  not  prevent  the  foreclosure  of  the 
mortgage.  Moller  ▼.  Duryee,  21  N.  T.  Week. 
Dig.  458. 

There  is  no  error  In  a  charge,  upon  the  Is- 
sue of  the  statute  of  limitations,  which  In- 
structs the  Jury  that,  if  they  believe  that  a 
mortgagor  made  a  payment  on  the  bond,  and 
that  thereafter,  within  ten  years,  an  action  was 
begun  to  foreclose  the  mortgage,  the  cause  of 
action  was  not  at  said  time  barred  by  the  ten- 
year  statute  of  limitation;  and  that  the  pur- 
chaser at  the  foreclosure  sale  was  not  barred, 
as  the  debt  was  not  out  of  date.  Williams  v. 
Kerr,  113  N.  C.  306,  18  8.  E.  501. 

Part  payment  of  a  note  or  debt  secured  by 
mortgage  may,  and  often  does,  extend  the  time 
of  payment  of  such  note  or  debt  beyond  the 
date  when  the  same  would  have  been.  If  no  such 
payment  had  been  made,  completely  barred  by 
the  statute  of  limitations.  And  a  mortgage  on 
real  entate,  unless  It  has  been  released  or  sat- 
isfied by  the  mortgagee  or  his  assigns,  will  re- 
main a  continuing  security,  and  may  t)e  en- 
forced, without  regard  to  lapse  of  time,  so  long 
as  any  part  of  the  note  or  debt  secured  thereby 
remains  unpaid,  and  is  not  barred  by  the  stat- 
ute of  limitations.  Bottles  v.  Miller,  112  Ind. 
584,  14  N.  R  728. 

A  mortgage  upon  a  homestead  was  executed 
by  the  father  and  mother  of  minor  children 
to  secure  a  note  which  they  had  given.  Before 
the  note  matured,  the  father  died  Intestate,  and 
the  mother  and  children  continued  to  occupy 
the  homestead.  With  the  products  of  the 
homestead  the  mother  made  payments  on  the 
note,  and  kept  It  alive.  No  guardian  was  ap- 
pointed for  the  children,  and  no  payments  on 
the  notes  were  expressly  made  for  them.  An 
action  of  foreclosure  was  brought  more  than 
five  years  after  the  maturity  of  the  note,,  and 
the  minor  children  claimed  that  the  mortgage 
was  barred  as  to  them,  and  not  enforceable  as 
against  the  undivided  one-half  of  the  mortgaged 
land  which  they  had  inherited.  It  was  held 
that,  the  debt  having  been  kept  alive,  the  mort- 
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gage  executed  to  secure  payment  might  be  fore- 
closed against  the  whole  of  the  land.  Perry  y. 
Horack  (Kan.)  (14  l^c.  000. 

A  mortgage  given  as  security  for  the  psyment 
of  a  note  is  not  relieved  of  the  bar  of  the  stat- 
ute of  limitations  by  the  execution  by  the 
maker  thereof  of  a  second  note  for  a  different 
amount.  In  which  last-named  note  there  was  a 
provision  that  it  shall  be  held  good  on  or  of  the 
same  mortgage  that  was  given  for  the  security 
of  the  former  note.  Randolph  v.  Thomas 
(Tenn.)  64  8.  W.  5. 

The  lien  of  a  chattel  mortgage  Is  renewed  and 
extended  where  the  notes  It  was  given  to  se- 
cure have  been  extended  and  renewed  by  pay- 
ments made  upon  them  and  new  notes  given  In 
their  extension  and  renewal,  and  which  were 
well  within  the  period  of  limitations.  Gener- 
ally, a  mortgage  Is  held  to  secure  the  debt,  and 
not  merely  the  instrument  evidencing  it.  While 
the  original  debt  remains,  the  mortgage  Is  not 
defeated  by  a  change  in  the  form  of  the  debt 
or  Its  evidence.  It,  on  the  contrary,  continues 
as  security  for  the  debt  In  Its  new  form.  Ar- 
lington Mill  &  Klevator  Co.  v.  Yates,  67  Neb. 
288,  77  N.  W.  677. 

The  general  doctrine,  often  repeated  In  this 
court,  is  that  the  debt  Is  the  principal  things, 
and  the  mortgage  but  the  Incident ;  and  hence, 
that  payment  and  satisfaction  of  the  debt  ex- 
tinguishes the  mortgage.  Schifferstein  v.  Alli- 
son, 123  111.  602,  15  N.  E.  275. 

For  a  more  fuil  report  of  this  case,  see  VI. 
infra,  where  It  is  placed  because  the  decision 
consists  mainly  In  the  construction  of  a  local 
statute  of  Illinois. 

The  statute  prohibiting  the  foreclosure  of 
mortgages,  unless  within  ten  years  after  the 
right  of  action  accrues,  does  not  prevent  fore- 
closure after  the  expiration  of  ten  years,  where 
the  note,  or  other  evidence  of  Indebtedness  se- 
cured, has  been  extended  by  payment  or  new 
promise.  The  right  of  foreclosure  extends  un- 
til such  Indebtedness  is  barred.  Kreits  v.  Ham- 
ilton, 28  III.  App.  666;  Houston  ▼.  Workman, 
28  lil.  App.  626. 

The  above  cases  were  decided  at  the  same 
term,  and  it  was  stated  in  each  case  that  the 
decision  in  SchtfTersteln  v.  Allison,  123  III.  662. 
15  N.  B.  275,  was  followed. 

Wells  V.  Harter,  66  Cal.  342,  and  Southern 
P.  Co.  V.  Prosser,  122  Oal.  413.  65  Psc.  146.  are 
also  authorities  on  the  subject  considered  In 
this  division ;  but,  as  the  questions  In  those 
cases  arose  under,  and  required  construction 
and  application  of,  the  California  Code,  It  has 
been  deemed  proper  to  place  them  under  VI. 
infra,  where  they  will  be  found. 

As  will  be  seen,  the  general  rule  la  that  the 


1901. 


Kbwhall  y.  Hatch. 


677 


2  Taylor,  Ev.  S  1513;  Henderson  v.  Hen- 
dersoiu  3  Hare,  116;  Stafford  v.  Clark,  2 
Bing.  382;  Miller  v.  Covert,  1  Wend.  487; 
Bagot  V.  Williama,  3  Barn.  &  C.  241;  Roh- 
eris  V.  Heim,  27  Ala.  078. 

It  makes  no  difference  in  principle  wheth- 
er the  facta  on  which  the  court  proceeded 
were  proved  by  competent  evidence,  or 
whether  they  were  admitted  by  the  parties. 

Bouchaud  v.  Dias,  3  Denio,  244;  Perkins 
V.  Moore,  Itf  Ala.  17;  Robinson  v.  Howardy  5 
Cal.  428;  Aurora  v.  West,  7  Wall.  09,  19  L. 
ed.  48;  Goodrich  v.  Chicago,  6  Wall.  673,  18 
L.  ed.  612;  Dcloit  v.  Morgan,  7  Wall.  610,  19 
L.  cd.  205;  Rex  v.  Kingston,  20  How.  St.  Tr. 
588;  Hitchin  v.  Campbell,  2  W.  Bl.  831; 
CleAirtoatt-r  v.  Meredith,  1  VVall.  43,  «ii&  tiom. 
Ferguson  v.  Meredith,  17  L.  ed.  609;  Gould, 
PJ.  S  42;  /?tcardo  v.  Oarcicw,  12  Clark  &  F. 


mortgage  Is  incident  to  the  debt,  and,  as  pay- 
ment of  the  latter  extinguishes  the  lien  of  the 
former,  so,  by  a  parity  of  reasoning,  the  re- 
newal of  the  debt  extends  the  lien  of  the  mort- 
0age.  Tbis  Is  invariably  so  as  between  the 
morigagur  debtor  and  mortgagee  creditor.  Al- 
thougb  a:  few  cases  may  seem  practically  to 
Ignore  or  distinguish  tbe  rule,  yet  by  a  large 
majority  of  the  cases  the  general  rule  first 
above  staled  is  held  to  be  Inveterate.  As  will 
be  seen  in  the  cases  under  the  next  division  of 
the  note,  another  rule — or  perhaps  It  would  be 
better  to  say  a  quailflcation  of  the  rule  here 
first  set  out — intervenes  wben  the  question  as 
to  whether  the  lien  is  extended  arises  between 
tbe  mortgagee  creditor  and  the  subsequent  en- 
cumbrancer or  grantee  of  the  mortgagor  debtor. 

III.  As   against  subsequent  encumbrancers  or 

grantees. 

By  the  law  of  Connecticut,  the  right  of  a 
mortgagee  of  land  to  foreclose  the  mortgage,  or 
to  sue  to  recover  possession  of  the  land,  Is 
barred  If  the  mortgagor  has  been  permitted  to 
remain  in  possess. on  of  the  land  for  fifteen 
years,  at  least,  without  paying  any  part  of  the 
debt  or  recognising  the  mortgage. 

A  second  mortgagee  of  the  same  land,  out  of 
possession,  can  bring  a  suit  in  equity  against 
the  first  mortgagee,  out  of  possession,  and  the 
mortgagor  In  possession,  to  have  the  first  mort- 
gage canceled,  on  the  ground  of  the  bar  of  such 
statute. 

In  such  case  the  answer  of  the  mortgagor  In 
a  foreclosure  suit  brought  within  the  fifteen 
years  to  foreclose  the  prior  mortgage  Is  not  an 
acltnowledgment  of  the  debtor  where  he  denied 
in  such  answer  that  it  was  an  existing  debt, 
and  denied  nonpayment  of  the  notes,  snd  al- 
leged that  such  notes  were  executed  In  pursu- 
ance of  a  usurious  agreement.  Fox  v.  Blosaom, 
17  Blatchf.  852,  Fed.  Gas.  No.  5,008. 

For  a  more  particular  statement  of  this  case, 
see  II.  supra. 

Where  mortgaged  premises  are  sold  under  ex- 
ecution on  a  Judgment  against  the  mortgagor, 
a  partial  payment  by  the  mortgagor  on  the  debt 
will  not  stop  the  running  of  limitations  on  such 
mortgage  and  debt  as  against  the  purchaser  at 
such  execution  sale,  even  though  the  time  of 
redemption  from  such  sale  expired  after  the 
time  of  making  such  payment.  Baymond  v. 
Bayles  (Wash.)  07  Pac.  269. 

The  lien  of  a  mortgage  barred  by  limitation 
is  not  revived  by  a  new  promise  of  the  mort- 
gsgor,  as  against  one  who  purchased  the  prop- 
erty under  execution  against  the  mortgagor  be- 
fore the  debt  was  barred.  Mortgaged  property 
55L.  K.  A. 


400;  Pico's  Estate,  66  Cal.  413;  Oarvcood  ▼. 
Qaripood,  20  Cal.  621. 

The  plaintilT  is  estopped  now  from  assert- 
ing or  taking  advantage  of  a  state  of  facta 
different  from  those  set  out  in  his  original 
suit. 

Boggs  v.  Merced  Min.  Co,  14  Cal.  279; 
Boivman  v.  Cudu:orth,  31  Cal.  148;  Martin 
v.  Zellerbach,  38  Cal.  300,  99  Am.  Dec.  365 ; 
Barnhart  v.  Fulkerth,  93  Cal.  499,  29  Pac. 
50;  McCormick  v.  Orient  Ins,  Co.  86  Cal. 
260,  24  Pac.  1003;  Burritt  v.  Dickson,  8 
Cal.  113;  Dolbeer  v.  Livingston,  100  Cal. 
621,  35  Pac.  328;  Scott  v.  Jactcson,  89  Cal. 
268,  26  Pac.  898;  Carpy  v.  Dowdell,  116  Cal. 
686,  47  Pac.  695;  Dickerson  v.  Colgrove,  100 
U.  S.  680,  25  L.  ed.  619;  Van  Syckel  v. 
O'Hearn,  60  N.  J.  Eq.  176,  24  Atl.  1024; 
Daniels  v.  Teamey,  102  U.  S.  420,  26  L.  ed. 


occupies  the  position  of  surety  for  the  payment 
of  the  debt,  and  whatever  releases  the  prin- 
cipal will  also  release  the  sureties ;  and  there- 
fore a  subsequent  purchaser  has  the  right  to 
plead  limitation  against  the  mortgage  debt, 
not  for  the  purpose  of  preventing  the  plaintiff's 
recovery  of  Judgment  against  the  debtor,  but  to 
show  that  the  mortgaged  prope*'ty  has  been  re- 
leased. The  property  standing  as  surety  for 
the  debt,  when  the  debt  Is  barred  the  property 
Is  released,  and  a  subsequent  act  of  the  debtor 
renewing  the  debt  and  declining  to  plead  limi- 
tation cannot  restore  the  liability  of  the  land 
for  the  payment  of  the  debt.  Levy  v.  Williams, 
20  Tex.  Cir.  App.  651,  49  S.  W.  930,  50  S.  W. 
628. 

A  renewal  of  the  debt  by  a  new  note  given  by 
the  debtoi  to  the  creditor,  as  between- them,  op- 
erates a  renewal  of  the  mortgage  given  to  se- 
cure it  originally ;  yet  such  renewal  cannot  af- 
fect the  right  of  a  subsequent  purchaser  which 
accrued  prior  to  the  renewal,  and  while  the 
original  debt  was  barred  by  the  statute  of  11m- 
Itationb.     Cason  v.  Chambers,  62  Tex.  305. 

The  general,  if  not  the  universal,  rule  is  that 
a  partial  payment,  or  an  acknowledgment  of 
the  debt  which  would  prevent  the  statute  from 
running  against  it,  will  also  prevent  the  statute 
from  I'unning  against  the  remedy  on  the  se- 
curity :  and  a  purchaser  from  the  mortgagor, 
with  actual  or  constructive  notice  of  tbe  mort- 
gage, will  be  bound  by  any  previous  acknowledg- 
ment of  tbe  debt  by  his  grantor.  Carson  v. 
Cochran,  52  Minn.  67,  53  N.  W.  1130. 

Wben  third  persons  have  acquired  interests 
in  mortgaged  property  subsequent  to  the  mort- 
gage, they  may  invoke  the  aid  of  the  statute 
of  limitations  as  against  the  mortgage,  even 
though  the  mortgagor,  as  between  himself  and 
the  mortgagee,  may  have  waived  Its  protection. 
Wood  V.  Ooodfellow,  48  Cal.  185.  The  waiver 
In  this  case  was  the  absence  of  the  mortgagor 
from  the  state.  Under  the  statute  of  limita- 
tions of  California  "the  time  of  his  absence 
shall  not  be  part  of  the  time  limited  for  the 
commencement  of  the  action."  The  court  held 
that  so  long  as  his  rights  only  were  to  be  af- 
fected, it  was  within  his  power  to  suspend  the 
operation  of  the  ststute,  either  by  a  written 
stipulation,  or  by  absenting  himself  from  the 
state:  but  that  the  supreme  court  had  repeat- 
edly decided  that,  fls  against  subsequent  en- 
cumbrances, or  a  subsequent  holder  of  the 
equity  of  redemption,  the  mortgagor  has  no 
power,  by  stipulation,  to  prolong  the  time  of 
payment,  or  in  any  manner  Increase  the  bur- 
dens on  the  mortgaged  premlsea 

For  further  consideration  of  this  case,  see  V. 
infra. 
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188;  BfitoJicll  ▼.  Reed,  9  Cal.  204,  70  Am. 
Dec.  647  ;  AlcOce  v.  Stone,  9  Cal.  606. 

A  final  judgment  entered  upon  a  general 
demurrer  to  the  complaint  is  a  bar  to  an- 
other action  for  the  same  cause. 

Los  Angeles  v.  Melius,  58  Cal.  16;  Hardy 
V.  Hardy,  97  Cal.  125,  31  Pac.  906. 

An  estoppel  in  pais  need  not  be  pleaded. 

Bigelow,  Estoppel,  p.  699;  Sanderson  v. 
Collman,  4  Mann.  &  G.  209 ;  Drayton  v.  Dale, 
2  Bai-n.  &  C.  293;  Freeman  v.  Cooke,  2 
Exch.  654 ;  Coleman  v.  Pearce,  26  Minn.  123, 
1  N.  W.  840. 

Estoppel  in  pais  depends  upon  the  evi- 
dence, and  not  upon  the  pleadings. 

Herman.  Estoppel,  560;  Bigelow,  Estoppel, 
590;  Alexander  v.  Walter,  8  Gill,  240,  50 
Am.  Dec.  t»88:  Tumipseed  v.  Hudson,  60 
Miss.  435,  19  Am.  Rep.  15;  Johnson  v.  By- 
ler,  38  Tex.  610;  Mayer  v.  Ramsey,  46  Tex. 


376;  Wetland  Canal  Co,  v.  Haihawiy,  8 
Wend.  480;  Lucas  v.  Hart,  5  Iowa,  415; 
Preston  v.  Mann,  25  Conn.  118;  Horn  v. 
Cole.  51  N.  H.  2S7,  12  Am.  Rep.  HI;  Ouffey 
V.  (yReiley,  88  Mo.  429,  67  Am.  Rep.  424. 

A/r.  E.  W.  MeGraw,  for  respondent: 

The  former  judgment  between  the  same 
parties  is  not  a  bar  to  this  action. 

In  the  complaint  in  the  present  action  a 
fact  which  dia  not  appear  in  the  former  ac- 
tion is  presented,  to  wit,  that  prior  to  the 
time  when  such  debt  would  otherwise  have 
been  barred,  and  prior  to  the  time  whrn  the 
defendant  now  appealing  acquired  any  lien 
on  the  property,  the  mortgage  d'bt  was  kept 
alive  by  a  new  promise  in  writing  given  by 
the  debtor  to  the  plaintiff. 

The  judgment,  under  such  circumstances, 
in  a  former  action,  is  no  obstacle  to  the 
prosecution  of  the  later  action. 


Wliere  a  note  and  mortgage  are  once  barred 
by  tbe  statute  of  limitations,  a  subsequent  re- 
vivor of  the  note  by  part  payment,  promise,  or 
acknowledgment  of  the  payor  will  revive  the 
mortgage  so  far  as  It  afTects  the  interest  of  the 
payor  in  the  mortgaged  premises.  But  such  re- 
vivor of  the  note  will  not  revive  the  mortgage 
as  against  a  grantee  of  the  mortgagor,  or  any 
other  parties  who  have  acquired  interests  In  the 
mortgaged  premises  prior  to  the  revivor  of  the 
note.  Scbroucker  v.  Sibert,  J  8  Kan.  104,  26 
Am.  Rep.  765. 

Suit  was  commenced  upon  a  note  before 
the  time  had  expired  when  it  would  have  been 
barred  by  the  statute  of  limitations.  Inter- 
veners came  into  the  case  after  the  expiration 
of  such  time,  and  It  was  claimed  that  as  to 
them  the  uote  was  barred.  It  was  held  that  the 
suit  by  the  plaintiffs  would  Inure  to  the  benefit 
of  the  true  owners  of  the  note,  and  would,  as 
to  them,  suspend  the  running  of  the  statute; 
and  that,  so  long  as  the  debt  which  the  mort- 
gage was  given  to  secure  was  not  barred,  the 
mortgage  was  unaffected  by  limitation.  B'oote 
V.  O'Uourk.  59  Tex.  215. 

While  a  note,  which  was  an  original  evidence 
of  the  debt  to  secure  which  the  mortgage  was 
executed,  has  become  merged  Into  a  judgment, 
the  Judgment  Is  but  another  form  of  evidence 
that  tbe  debt  exists,  and  the  right  of  action 
upon  the  mortgage  continues  until  the  debt  It- 
self Is  extinguished ;  yet  this  right  must  be  sub- 
ject, of  course,  to  the  operation  of  the  statute 
of  limitations.  There  Is  no  longer  any  right 
of  action  upon  the  note,  for  that  right  has 
once  been  exercised,  and  an  action  to  foreclose 
the  mortgage  is  not  an  action  upon  the  Judg- 
ment. The  entry  of  the  Juderment  could  not 
have  the  effect  to  extend  the  statute  of  limita- 
tions as  tu  a  right  of  action  upon  the  mortgage, 
because  It  was  not  a  voluntary  act  upon  the 
part  of  the  debtors.  In  the  nature  of  a  contract : 
and  the  action  must,  therefore,  be  considered 
as  one  based  alone  upon  the  mortgage,  as  a 
written  contract  upon  the  debt  therein  de- 
scribed. 

Payment  made  by  a  co-obligor  would  not  ex- 
tend the  statute  as  to  his  co-obligor  unless  the 
payment  was  made  by  authority  of  the  latter, 
and  with  his  consent  that  the  payment  should 
amount  to  an  extension  of  the  statute  as  to 
himself:  and  where  no  authority  Is  shown  to 
the  party  making  the  payment  from  his  co- 
obligor,  and  payments  are  not  shown  to  have 
been  made  by  the  latter.  It  follows  that  the 
community  of  which  the  latter  was  a  memt>er  Is 
not  shown  to  have  made  a  payment,  or  au- 
thorised one.  which  could  have  the  effect  to  ex- 
tend the  statute  against  the  eommonlty  as  the 
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grantees  of  the  mortgaged  land.  Hanna  v.  Kaa- 
6on  (Wash.)  67  Pac.  271.  The  payment  In 
question  was  made  while  the  community  still 
owned  the  lands  and  seven  days  before  the  re- 
spondent herein  became  the  owner. 

See  Rmory  v.  Kelghan,  88  III.  482.  infra. 

In  the  absence  of  any  statute  of  limltattoa 
which  bars  the  right  of  foreclosure  or  redemp- 
tion, the  general  nile  In  respect  to  a  mortgagee 
who  Is  seeking  to  foreclose  the  equity  of  re- 
demption Is,  that  where  the  mortgagor  has  lieea 
permitted  to  retain  possession  the  mortgage  will, 
after  a  length  of  Uvae,  be  presumed  to  have  beea 
discharged  by  payment  of  the  money,  or  a  re- 
lease, unless  circumstances  can  be  shown  suffl- 
clently  strong  to  repel  the  presumption,  ss, 
payment  of  interest,  a  promise  to  pay,  an  ac- 
knowledgment by  the  mortgagor  that  the  mort- 
gage is  stfll  existing,  and  the  like.  This  rule 
has  been  asserted  by  the  courts  by  analogy  to 
the  statute  of  limitations,  which  takes  away  the 
right  of  entry  of  the  plaintiff  after  twenty 
years*  sdverse  possession. 

Where  a  mortgagor  had  conveyed  the  mort- 
gaged premises,  and  afterwards,  and  within  the 
time  after  the  expiration  of  which  a  presump- 
tion of  payment  would  be  Indulged,  wrote  two 
letters  to  the  plaintiff,  the  mortgagee.  In  one  of 
which  he  recognlxed  distinctly  the  existence  of 
the  mortgage,  and  In  both  admitted  that  tbe 
mortgage  was  then  subsisting,  that  the  debt  was 
unpaid,  and  promised  to  make  the  remittances 
as  soon  as  it  should  t>e  in  his  power. — surh 
acknowledgments  and  promises  were  sufUcleiit 
to  overcome  any  presumption  of  payment  that 
might  be  indulged  by  reason  of  the  lapse  of 
time ;  and  this  not  only  as  against  the  mort- 
gagor himself,  but  sgainst  bona  flde  purchasers 
from  him  with  actual  notice  of  the  mortgage 
or  constructive  notice  by  means  of  a  registry. 
Such  bona  flde  purchasers  can  only  protect 
themselves  by  the  lapse  of  time,  or  other  equity, 
under  the  same  circumstances  which  would  af- 
ford a  protection  to  the  mortgagor.  Hughes  v. 
Edwards.  0  Wheat.  480,  6  L.  ed.  142. 

A  payment  by  the  maker  of  a  mortgage  and 
notes  after  he  has  sold  and  quit  possession  of 
the  mortgaged  premises  will  rebut  the  presump- 
tion that  the  mortgage  debt  has  been  paid,  not 
only  as  to  him,  but  as  to  all  who  were  grantees 
under  him,  they  having  taken  their  Interest 
with  constructive  notice  of  the  mortgage.  Bar- 
rett V.  Prentiss,  57  Vt  207. 

A  purchaser  of  mortgaged  premises,  who 
takes  his  title  after  a  mortgage  debt  has  been 
renewed  and  extended  by  an  acknowledgment 
and  new  promise,  with  notice  of  the  mortgage^ 
but  without  notice  of  the  acknowledgment  and 
new  promise,  takes  it  subject  to  the  enons- 
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Terrjf  ▼.  Bammonds,  47  Cal.  32;  Los  Ai^ 
geles  t.  Melius,  59  Cal.  444;  Morrell  v.  Mor- 
gan, 65  Cal.  575,  4  Pac.  680;  Qould  v.  Evo/m- 
vaie  ^  C.  R.  Co.  91  U.  S.  534,  23  L.  ed.  419; 
Oilmer  ▼.  Morris,  30  Fed.  476,  46  Fed.  333 ; 
horth  Muskegon  v.  Clark,  10  C.  C.  A.  691, 
22  U.  S.  App.  622,  62  Fed.  694;  Stone  v. 
United  States,  12  C.  C.  A.  451,  29  U.  8.  App. 
32,  64  Fed.  667;  Hughes  v.  United  States,  4 
Wall.  232,  18  U  ed.  303;  Wiggins  Ferry  Co. 
r.  Ohio  <€  M.  H.  Co.  142  U.  S.  396,  35  L.  ed. 
1055,  12  Sup.  Ct.  Rep.  188. 

There  was  no  estoppel  in  pais  against 
plaintiff. 

WHkins  ▼.  Stidger,  22  Cal.  238,  83  Am. 
Dee.  64. 

It  IB  essential  that  there  be  intentional  de- 
ceit, or,  at  all  events,  that  degree  of  gross 
negHpenee  which  amounts  to  evidence  of  an 
intent  to  deceive. 


Boggs  ▼.  Merced  Min.  Co.  14  Cal.  368; 
Montgomery  v.  Keppel,  75  Cal.  133,  19  Pao. 
178;  Griffith  v.  Brown,  76  Cal.  262,  18  Pae. 
372;  Ijuw  v.  Uaggin,  69  Cal.  256,  10  Pac 
674:  Stockman  v.  Riverside  Land  d  Irrig. 
Co.  64  Cal.  59,  28  Pac.  116. 

It  is  also  essential  that  it  appear  in  evi- 
dence that  the  party  setting  up  the  estoppel, 
on  the  faith  of  the  acts  or  representations 
relied  on  as  an  estoppel,  did  something  ha 
othenn-ise  would  not  have  done,  and  to  his 
damage. 

Franklin  y.  Borland,  28  Cal.  179;  Bow- 
man y.  Cudworth,  31  Cal.  153;  Dean  v. 
Parker,  88  Cal.  288,  26  Pac.  91 ;  Luw  v.  Hog- 
gin, 69  Cal.  266;  New  York  Rubber  Co.  v. 
Rothery,  107  N.  Y.  310,  14  N.  E.  269;  Put- 
nam V.  Tyler,  117  Pa.  570,  12  Ail.  43;  Nich* 
olas  V.  Austin,  82  Va.  817,  1  8.  E.  132; 
Royal  Ins.  Co.  ▼.  Behtty,  119  Pa.  6,  12  Atl. 


brance  thus  renewed  and  extended ;  and  if  snch 
mortgage  is  recorded,  and  there  Is  no  entry  of 
satisfaction  thereof.  It  Is  Incumbent  upon  the 
purchaser  to  ascertain  whether  the  mortgage 
debt  Is  still  subsisting  and  valid  at  the  time  of 
bis  purchase,  notwithstanding  It  maj  appear 
by  the  records  to  be  barred  by  the  statute  of 
limitations,  llie  acknowledgment  in  this  case 
was  that  of  the  debt  due  by  the  note.  Plant 
T.  Shryock,  62  Miss.  821. 

A  payment  of  the  interest  or  part  of  the 
principal  of  a  mortgage  debt  by  one  of  several 
parties  who  are  interested  In  an  equity  of  re- 
demption, and  who  have  had  constructive  no- 
tlee,  repels  the  presumption  that  the  mortgage 
has  been  paid,  and  takes  the  case  out  of  the 
operation  of  the  statute  of  limitations,  not  only 
as  to  the  payer,  but  as  to  ail  the  owners  of  the 
equity.     Uollister  v.  York,  60  Vt.  1,  9  Atl.  2. 

In  this  case  the  owner  of  premises  subject 
to  a  mortgage,  previously  made  by  another  per- 
son, conveyed  a  portion  of  the  same.  There- 
after a  subsequent  owner  conveyed  to  the  wife 
of  the  grantee  In  the  last-mentioned  convey- 
ance another  portion  of  the  premises,  and  on 
the  same  day  conveyed  the  remainder  of  the 
premises  to  the  husband.  The  husband  and 
wife  thereafter  conveyed  the  whole  of  said 
premises  to  their  son,  and  the  latter  on  the 
same  day  executed  a  mortgage  to  bis  parents  of 
the  same  premises  to  secure  their  maintenance 
during  life,  which  was  the  cons'deratlon  for  the 
conveyance  to  him.  The  one  who  bad  made  the 
conveyances  to  the  husband  and  wife  at  the 
time  he  did  so  paid  the  bolder  of  the  mortgage 
one  of  the  notes  secured  by  it ;  and  the  husband 
agreed  to  pay  $300  on  the  same.  After  the 
notes  had  passed  into  the  hands  of  plaintiff 
the  husband  had  a  conversation  with  bim  in  re- 
lation to  them,  and  acknowledged  it  was  b's 
duty  to  pay  them,  and  be  afterwards  did  make 
payments  to  the  plaintiff.  Tbe  husband  died 
before  the  commencement  of  the  action  to  fore- 
close, and  the  defense  of  the  statute  of  limi- 
tations was  interposed  by  the  wife  and  son ; 
neither  of  whom  bad  any  other  knowledge  than 
what  the  record  furnished  of  the  existence  of 
the  mortgage.  No  payments  had  been  made  ex- 
cept those  that  had  been  applied  upon  the  notes. 
The  court  said :  **The  record  was  constructive 
notice  of  tbe  existence  of  the  mortgage.  The 
orator  (plaintiff]  had  no  other  claim  against 
the  Torks  (this  was  the  family  name  of  the 
husband,  wife,  and  soul  but  the  mortgage  notes, 
and  he  had  a  right  to  understand  that  the  pay- 
ments made  by  them  were  intended  to  apply 
upon  these,  and  to  treat  them  as  an  admission 
of  the  debt  and  their  liability  to  pay  it.  The 
orator  could  not  be  deprived  of  the  security 
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given  by  the  mortgage  by  any  conveyances  that 
might  be  made  by  the  mortgagor  or  his  granteea 
As  affecting  his  security,  be  was  not  bound  to 
Inquire  what  conveyances  had  been  made:  and 
V7ben  tbe  statute  bar  was  removed  he  was  en- 
titled to  all  the  security  given  by  the  mort- 
gage.** The  court  further  held  that,  the  mort- 
gage having  been  renewed  by  the  payments 
made,  that  portion  of  tbe  premises  deeded  to 
the  wife  was  equally  liable  with  the  pn»tirin 
deeded  to  the  husband  .  for  the  payment  of  ths 
debt  secured  by  tbe  mortgage. 

If  a  limitation  has  run  against  lien  notes 
such  notes  being  secured  by  vendor's  lien  and 
trust  deeds,  a  subsequent  lienor  under  another 
trust  deed  could  have  availed  herself  of  It  and 
pleaded  it  In  bar  of  a  recovery ;  but  where 
the  maker  of  tbe  notes  had,  by  an  agreement 
with  the  bolder  of  them  for  the  purpose  of  hav- 
ing his  debt  to  the  original  lienors  taken  up  and 
assumed  by  such  holder,  acknowledged  tbe  va- 
lidity of  the  notes  and  agreed  to  pay  them.walv* 
ing  the  statute  of  limitations,  which  agreement 
was  made  subsequent  to  his  act  creating  the 
junior  encumbrance,  such  agreement  renewed 
his  obligation  on  the  notea  so  as  to  deprive  the 
Junior  encumbrancer  of  the  defense  ef  t Imita- 
tion. Johnston  v.  Lnsker  Real  Estate  Asso.  2 
Tex.  Civ.  App.  404.  21  S.  W.  961. 

A  renewal  of  a  note,  secured  by  a  mortgage 
upon  lands,  so  as  to  extend  tbe  time  within 
which  it  would  be  barred  by  the  statute  of  limi- 
tations, carries  with  It  an  extension  of  the  lien 
of  the  mortgage  to  the  time  when  the  note 
will  expire  by  the  terms  of  the  renewal,  if  at 
the  time  the  note  is  renewed  tbe  maker  of  the 
note  and  mortgagor  is  still  the  owner  of  the 
lands  mortgaged.  If  the  maker  of  a  note  se- 
cures the  same  by  a  mortgage  on  lands,  and 
while  stlil  the  owner  of  the  mortgnged  prop- 
erty extends  the  time  of  payment  of  the  note  by 
written  acknowledgment  of  the  obligation :  or 
if  he  devests  himself  of  the  title  to  the  lands, 
and  then  extends  the  time  of  payment  of  the 
note,  and  afterwards  acquires  the  title. — a  sub- 
sequent purchaser  from  the  mortgagor  of  the 
lands  mortgaged  takes  the  same  subject  to  th9 
lien  of  the  mortgage,  until  the  note  is  barred  by 
the  statute  of  limitations,  although  at  tbe  time 
of  his  purchase  be  did  not  know  that  the  time 
of  payment  of  the  note  had  been  extended. 
This  result  follows  from  a  Just  application  of 
the  maxim,  that  the  accessory  follows  Its  prin- 
cipal. Tbe  mortgage  creates  no  estate  In  tbe 
land ;  it  is  a  mere  security  for  the  debt,  and  Is 
like  it  in  its  legal  nature.  If  the  debt  Is  as- 
signed, the  mortgage  follows  It  by  operation  of 
law.  If  the  mortgage  note  Is  renewed,  tbe 
mortgage  *s  renewed  by  intendment,  and  on  ths 
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607;  aaiett  ▼.  WUey,  120  Dl.  310,  19  N.  E. 
287. 

The  $50,000  note  given  by  Hatch  to  plain- 
tiff in  1895  kept  alive  the  mortgage. 

Lofidon  d  8,  F,  Bank  v.  Bandmann,  120 
Gal.  220,  62  Pac.  683;  Southern  P.  Co.  ▼. 
Prosser,  122  Cal.  414,  55  Pac.  145. 

An  estoppel  tn  pais  must  be  pleaded. 

Clarke  v.  Huber,  25  Cal.  694;  Davia  ▼. 
Davi8,  20  Cal.  23,  85  Am.  Dec.  157;  Etehe- 
borne  v.  Augerais,  45  Cal.  122;  McKeen  v. 
Vaughton,  88  Cal.  463,  26  Pac.  354;  Pugh  v. 
Porter  Hron,  Co,  118  Cal.  628,  50  Pac.  772; 
Tyler  ▼.  Uall,  106  Mo.  313,  17  S.  W.  319; 
Paris  V.  Dunn,  7  Bush,  276;  Vebraska 
Mortg.  Loan  Co,  ▼.  Van  Kloster,  42  Neb. 
746,  60  N,  W.  1016;  Scroggin  v.  Johnston, 
45  Neb.  714,  64  N.  W.  236;  Wilkina  v.  But- 
ties,  114  N.  C.  650,  19  S.  E.  606;  Texas 
Produce  Co,  v.  Turner  TTex.)  27  S.  W.  583r; 


Btanger  y.  Dorsey,  22  Tex.  Civ.  App.  573,  65 
S.  W.  129;  Homberger  v.  AlesMnder^  11 
Utah,  363,  40  Pac.  260;  Wicker  v.  Bamter^ 
6  Wash.  244,  33  Pac.  426 ;  Interstate  8av.  d 
L.  Asso,  V.  Knapp,  20  Wash.  225,  55  Pac. 
48,  55  Pac.  931. 

The  elements  necessary  to  constitute  aa 
estoppel  tn  pais  do  not  appear  in  the  plead- 
ing, evidence,  findings,  or  anywhere  in  the 
record. 

Boggs  ▼.  Meroed  Aftn.  Co.  14  Oal.  379; 
Blodgett  v.  Perry,  97  Mo.  263,  11  S.  W.  891; 
liohbs  V.  McLean,  117  U.  S.  573,  29  L.  ed. 
943,  6  Sup.  Ct.  Rep.  870;  Wythe  v.  SaUm^ 
4  Sawy.  88,  Fed.  Cas.  No.  18,121;  hum  v. 
Hagqin,  69  Cal.  266,  10  Pac.  674;  Murphy 
V.  Clayton,  113  Cal.  160,  45  Pac.  267;  Hey- 
denfeldt  v.  Jacobs,  107  Cal.  377,  40  Pac 
492;  Western  liond  Asso.  v.  Banks,  80  Minn. 
317,  83  N.  W.  192;  Lower  Latham  Ditch  Co. 


instant  the  note  Is  barred  bj  the  statute  of 
limitations  the  mortgage  Is  barred,  even  thongh 
but  a  d.iy  may  have  transpired  since  its  exe- 
cution. If  the  final  renewal  of  a  note  secured 
by  mortgage  is  made  when  the  title  to  the  land 
is  not  to  the  mortgsgor,  i.  e,,  after  he  has  con- 
veyed the  samct  the  operation  of  the  foregoing 
rule  Is  for  the  time  being  intercepted  by  the 
action  of  another  rule  protecting  his  grantee  In 
the  beneflcial  enjoyment  of  his  estate ;  but  when 
that  temporary  hindrance  has  been  removed  by 
the  reconveyance  to  the  mortgagor,  the  mort- 
gage, under  the  maxim  named,  at  once  asslm- 
ilstes  itself  to  the  note  as  renewed  %nd  ex- 
tended.    Lent  V.  Morrill,  26  Csl.  402. 

The  petitioner  sold  and  conveyed  a  farm,  and 
took  back  from  his  grantee  a  mortgage  on  the 
farm  to  secure  the  payment  of  the  grantee's 
promissory  note  psyable  to  the  petitioner  on 
demand  with  interest  annually.  Thereafter 
the  mortgagor  by  a  warranty  deed  conveyed  a 
small  piece  of  the  mortgaged  land  for  a  consid- 
eration named  in  the  grant,  but  in  fact  for  the 
confederation  that  the  grantees  therein  would 
build  a  dam  and  saw  mill  upon  the  land  con- 
veyed to  them.  This  deed  was  drawn  for  the 
petitioner  and  mortgagor  to  sign,  but  it  was 
never  presented  to  the  petitioner  for  that  pur- 
pose, uor  was  he  requested  to  execute  It.  It 
was  executed  by  the  mortgagor  and  delivered 
to  the  grantees  named  In.  It,  who  caused  It  to 
be  recorded,  and  in  the  following  year  built  a 
dam  upon  the  stream:  also  three  mills,  at  a  con- 
siderable expense.  When  they  took  their 'deed 
they  knew  that  the  land  conveyed  to  them  was 
covered  by  the  mortgage  to  the  petitioner,  but 
nothing  was  ever  said  between  them  and  the 
petitioner,  or  between  the  latter  and  the  mort- 
gagor, In  regard  to  the  mortgage.  The  peti- 
tioner knew  that  these  gi*antees  were  Intend- 
ing to  build  the  mills,  and  was  frequently  on 
the  site  when  they  were  being  built,  and  had 
been  at  (he  mills  several  times  a  year  since 
they  were  completed.  Some  years  before  these 
grantees  took  tboir  deed  the  petitioner  offered 
to  give  them  this  site  If  they  would  erect  mills 
upon  It.  but  nothing  was  done  towards  It  at 
that  time.  The  grantees  had  occupied  and  op- 
erated the  mills  since  they  were  built,  claim- 
ing title  thereto,  and  had  paid  nothing  on  the 
mortgage  debt,  nor  recognized  It,  nor  recog- 
nized that  the  petitioner  had  any  Interest  In 
the  land.  The  mortgagor  from  time  to  time 
made  payments  on  the  note  so  that  It  never  be- 
came barred  by  the  statute  of  limitations  as  to 
him.  It  was  held  that  the  defendants  (the 
grantees)  could  not  avail  themselves  of  the 
statute  of  limitations.  They  could  acquire  by 
their  deed  no  better  title  than  the  mortgagor 
55  L.  U.  A. 


had,  which  title  he  held  subject  to  the  peti- 
tioner's mortgage,  and  that  mortgage  was  kept 
from  the  operation  of  the  statute  by  payments 
made  by  the  mortgagor  to  the  petitioner.  That, 
the  mortgage  being  upon  record,  they  must  be 
regarded  as  having  constructive  notice  of  It  and 
of  its  continual  subsistence,  inasmuch  as  the 
record  put  them  upon  inquiry  and  affected  them 
with  notice  of  every  fact  which  they  might  have 
learned  upon  inquiry.  Kendall  v.  Tracy,  04  Yt 
522.  24  Atl.  1118. 

Payments  by  a  mortgagor,  made  within 
twenty  years  of  the  bringing  of  an  action  to 
foreclose  the  mortgage,  are  sufficient  to  rebut 
the  presumption  of  payment  created  by  the  Re- 
vised Statutes  as  sgainst  subsequent  grantees 
of  the  mortgagor  who  took  their  titles  with  con- 
structive knowledg%  of  the  existence  of  the 
mortgage.  As  was  said  in  Heyer  v.  Pniyn,  7 
I'aige,  465,  34  Am.  Dec.  865,  by  Chancellor 
Walworth,  such  grantees  sit  In  the  seat  of  their 
grsntor,  and  are  bound  by  his  previous  recogni- 
tion of  the  mortgage  as  a  subsisting  encum- 
brance of  the  premises  within  twenty  years. 
And  this  is  not  continuing  or  reviving  a  debt 
against  the  granteea  It  was  not  an  act  af- 
fecting their  title.  That  title  was  always  sub- 
ject to  the  lien  of  the  debt  of  their  grantor, 
and  sll  that  he  did  was  to  furnish  the  proof 
that  the  debt  had  not  been  paid.  No  presump- 
tion of  payment  by  the  grantees  of  the  mortga- 
gor could  attach  by  virtue  of  the  statute,  for 
the  reason  that  they  owed  no  debt,  nor  were 
subject  to  any  liability  that  could  be  satlsfled. 
They  owned  the  lend  subject  to  the  pledge  for 
the  payment  of  the  debt  of  another,  and  when 
they  sought  to  dlschsrge  It  therefrom  the  onus 
was  upon  them  to  show  psyment  of  the  debt: 
and  any  evidence  that  was  competent  and  suf- 
ficient to  prove  the  debt  not  paid  was  an  an- 
swer to  the  defense,  and  proved  the  continu- 
ance of  the  lien.  In  this  case  the  payments 
relied  upon  to,  and  which  the  court  held  d  d, 
repel  presumption  of  psyment,  were  msde  by 
the  mortgagor  after  he  had  conveyed  the  land 
to  the  defendant  grantees.  New  York  L.  Ins. 
k  T.  Co.  V.  Covert,  8  Abb.  App.  Dec  350,  0  Abb. 
Vr.  X.  8.  154. 

The  owner  of  the  equity  of  redemption  In 
premises  covered  by  a  mortgage  Is  not  entitled 
to  make  the  defense  of  the  statute  of  limita- 
tions where  It  would  not  avsll  against  the 
mortgagor  debtor.  A  suit  to  foreclose  such  a 
mortgage  Is  not  a  suit  to  recover  the  debt,  nor 
Is  It  a  suit  against  the  owner  of  the  equity  of 
redemption,  lie  is  a  party  defendant,  becaoss 
he  has  an  Interest  by  a  subsequent  conveyance 
in  the  lands  sought  to  be  sold  under  the  mort- 
gage.    He  has  an  equity  of  redemption,  which 
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▼.  Lcuden  Irrig.  Canal  Co.  27  Colo.  267,  60 
Pac.  631;  Ckellia  v.  CohU,  37  Kan.  558,  16 
Pac.  505. 

It  is  an  essential  element  of  estoppel  by 
CM>ndiict  that  the  party  claiming  the  estop- 
pel should  have  relied  on  the  conduct  of  the 
other,  and  was  induced  by  it  to  do  some- 
thing which  he  otherwise  would  not  have 
done. 

McCormich  v.  Orient  Ins,  Co,  86  Cal.  260, 
24  Pac.  1003;  First  Nat.  Bank  v.  Maxtoell, 
123  Cal.  367,  55  Pac.  980;  Franklin  v.  Dor- 
land,  28  Cal.  178,  87  Am.  Dec.  Ill;  Bowman 
V.  Cudworih,  31  Cal.  153;  Wilson  v.  Castro, 
31  Cal.  439;  Duell  v.  Bear  River  d  A,  i/tn. 
Co.  5  Cal.  85;  Wilkins  v.  Stidger,  22  Cal. 
237,  83  Am.  Dec.  64;  Winans  v.  Sierra  Lum- 
ber Co.  66  Cal.  65,  4  Pac.  952;  Bamhart  v. 
Fulkerfh,  73  Cal.  530,  15  Pac.  89;  Lincoln 
T.  Gay,  164  Mass.  540,  42  N.  £.  05. 


To  estop  one  from  declaring  the  truth,  hi9 
conduct  must  not  only  have  been  such  as 
would  lead  the  other  party  to  believe  that 
the  fact  was  otherwise  than  the  truth,  but 
such  other  party  must  show  affirmatively 
that  he  has  acted  in  reliance  upon  the  fact 
being  otherwise. 

Earl  V.  Stevens,  57  Vt  474;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  10  Am.  R^p.  335; 
O'Mulcahy  v.  BoJley,  28  Minn.  31,  8  N.  VV. 
906:  Hardy  v.  Chesapeake  Bank,  51  Md. 
562,  34  Am.  Rep.  325 ;  Lingonner  v.  Amhter, 
44  Neb.  316,  62  N.  W.  486;  Pounds  v.  Rich- 
ards, 21  Ala.  424;  Terre  Haute,  A.  d  St.  Z/. 
R.  Co.  V.  Norman,  22  Ind.  63;  Oak  Creek 
Valley  Bank  v.  Helmer,  59  Neb.  176,  80  N. 
W.  891;  Colorado  Fuel  d  I.  Co.  v.  Lenhart, 
6  Colo.  App.  511,  41  Pac.  834. 

Newhall  owed  no  duty  to  Sherman,  Clay, 
ft  Co. 


entitles  bim  to  prevent  a  foreclosure  and  sale 
by  payment  of  the  mortgage  debt ;  but  the 
debt  be  has  to  pay  Is  not  bis  own,  bnt  that  of 
tbe  mortgagor.  If  he  can  show  that  that  -debt 
no  longer  exists,  because  It  has  been  barred  by 
tbe  statute  of  limitations,  be  Is  entitled  to  do 
80,  but  he  must  do  It  by  sbowlng  that  It  Is 
barred  as  between  the  parties  to  It.  If  not, 
the  land  Is  still  subject  to  the  pledge,  because 
the  condition  has  not  been  performed.  It  Is 
not  to  the  purpose  for  bIm  to  sbow  that  he 
owes  the  debt  no  longer,  for  In  fact  be  never 
owed  It  at  all ;  but  his  land  Is  subject  to  Its 
payment  as  long  as  It  exists  as  a  debt  against 
the  mortgagor,  for  that  was  Its  condition  when 
his  title  accrued. 

In  this  case  the  debt  wblch  tbe  mortgage 
was  given  to  secure  was  prevented  from  coming 
within  the  bar  of  ther  statute  of  limitations 
by  the  recovery  of  a  judgment  by  tbe  mortgagee 
against  the  mortgagor  for  the  mortgage  debt. 
Ewell  v.  Daggs,  108  U.  S.  143,  27  L.  ed.  682, 
2  Sup.  Ct.  Uep.  408. 

It  Is  plain  that  the  rights  of  anyone  holding 
under  a  mortgagor  may  be  affected  by  tbe  fact 
of  foreclosure  proceedings,  or  the  fact  of  pay- 
ment uf  Interest,  or  payment  of  part  of  the 
principal  of  the  mortgage  debt,  by  tbe  mort- 
gagor after  maturity,  and  before  the  statute  of 
limitations  has  run,  although  he  Is  a  party  to 
neither.  So.  an  action  at  law  for  the  recovery 
of  ft  judgment  upon  the  mortgage  note,  brought 
before  ihe  bar  of  the  statute  upon  the  note,  ar- 
rests the  running  of  the  statute,  and  if  prose- 
cuted to  judgment,  even  after  the  lapse  of  the 
time  after  the  expiration  of  wblch  the  same 
would  be  barred  by  the  statute  of  limitations, 
merges  the  note  In  the  judgment,  changes  the 
form  uf  the  debt,  and  extends  the  time  in  which 
proceedings  may  be  taken  to  compel  payment 
of  tbe  debt,  until  the  time  for  barring  actions 
on  the  judgment,  under  the  statute,  shall  have 
clapned.  Ihe  grantee  of  the  mortgagor  is  not 
a  party  to  the  payment  of  interest,  and  Is  not 
bound  by  any  receipt  given  for  such  payment. 
He  is,  nevertheless,  affected  thereby,  in  so  far 
as  regards  his  defense  under  the  statute  of  limi- 
tations. He  is  not  a  party  to  the  judgfnent  on 
the  note, — is  not  bound  thereby  as  to  the 
amount  found  due:  still,  his  right  to  avail  him- 
self of  the  running  of  the  statute  of  limita- 
tions Is  affected  thereby.  The  reason  plainly 
is,  it  is  not  the  adjudication,  as  such,  that  ar- 
rests the  statute,  but  It  is  tbe  fact  that  the 
party  hold'ng  the  debt,  or  the  party  owing  the 
debt,  has  done  some  act  by  which  the  running 
of  the  statute  has  been  arrested,  and  by  rennon 
of  which  the  statute  has  uot  affected  the  debt. 
Rmory  v.  Keighan,  88  111.  482. 
55  I*.  R.  A. 


See  Hanna  v.  Kasson  (Wash.)  67  Pac.  271» 
9upra. 

An  action  to  foreclose  a  mortgage  Is  not 
barred  by  the  statute  of  llmltstlons  so  long  as 
the  debt  remains  unpaid  and  capable  of  being 
enforced.  Brown  v.  Rockbold,  40  Iowa,  282 ; 
Clinton  County  v.  Cox,  37  Iowa,  570.  The 
mortgage  Is  an  Incident  of  the  debt,  and  fol- 
lows it.  and  Its  existence  as  a  Hen  Is  only  ter- 
minated when  the  debt  ceases'  to  be  enforceable. 
As  between  the  mortgagor  and  mortgagee  It 
cannot  be  doubted  that  a  new  promise  which  Is 
suflLclent  to  revive  tbe  debt  will  also  revive  the 
mortgage.  The  same  rule  ought  to  prevail 
against  all  persons  interested  in  the  mortgaged 
properly,  unless  there  exist  reasons  which  in 
equity  would  render  It  unconscionable  to  en- 
force Che  mortgage  Hen  as  against  their  In- 
terest. If  such  a  rule  could  not  prevail  the 
mortgage  would  not  continue  as  long  as  the 
debt  existed,  and  the  mortgagee  would  be  de- 
prived of  his  security  provided  for  the  debt. 
ICquIties  may,  however,  arise  which  would  de- 
feat or  suspend  the  lien  in  order  to  protect  the 
interest  of  others.  It  may  be  (but  tbe  point 
was  not  here  decided)  that  one  acquiring  an 
Interest  In  mortgaged  property  after  foreclosure 
of  the  mortgage  was  barred  by  tbe  statute,  and 
before  a  new  promise  was  made  would  hold  by 
&  right  superior  to  the  mortgagee  after  h!s 
debt  is  revived  by  a  new  promise.  But  the 
case  would  be  different  where  one  acquired  such 
an  Interest  before  the  action  upon  the  mortgage 
was  barred,  and,  after  tbe  period  of  limitation 
has  run,  the  debt  Is  revived  by  a  new  promise, 
in  such  a  case  the  debt  was  enforceable  when 
the  interest  of  the  adverse  claimant  was  ac- 
quired with  full  notice  of  the  mortgage  lien. 
When  his  Interest  was  acquired,  he  took  It  sub- 
ject to  the  mortgage,  with  the  knowledge  that 
tbe  debt  could  be  revived  by  a  new  promise  and 
the  mortgage  lien  would  stand  as  long  as  the 
debt  existed.  When  the  mortgage  Is  forcclo!«ed 
under  a  new  promise  removing  the  bar  of  the 
statute,  he  is  In  no  different  condition  than  he 
was  In  when  he  acquired  liie  Interest.  If  he 
was  satisfied  to  acquire  his  Interest  while  It 
was  subject  to  the  mortgage,  he  ought  to  be 
content  to  hold  It  in  that  condition.  ITe  can 
urge  no  equity  which  will  relieve  his  property 
from  the  lien  of  the  mortgage.  A  second  mort- 
gage was  executed  by  the  mortgagor  upon  the 
lands  before  tbe  expiration  of  the  ten  years 
(the  rime  prescribed  by  the  statute  of  limita- 
tions) from  the  maturity  of  plaintiff's  note  se- 
cured by  his  mortgage:  and  thereafter  a  new 
promise  w^as  made  by  the  mortgagor  to  pay 
said  note.  It  was  held  that  such  new  prom'se 
revived  the  Urst  mortgage  as  against  the  juclor 
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Lent  T.  Morrill,  25  Cal.  501 ;  Meley  v.  Col- 
Una,  41  CaL  677.  10  Am.  Rep.  279;  Viele  v. 
Judson,  82  N.  Y.  33;  St.  Louis  y.  Schulen- 
berg  d  B.  Lumber  Co.  98  Mo.  614,  12  S.  W. 
248. 

W  hen  a  judgment  is  not  a-  bar,  no  estop- 
pel can  be  based  on  the  pleadings  which  re- 
sulted in  the  judgment. 

Peterson  v.  Warner,  6  Kan.  App.  298,  50 
Pac.  1091;  Yates  v.  Hurd,  8  Colo.  343,  8 
Pac.  575. 

Messrs.  Crais  A  Orals  ^or  defendants 
respondent. 

Harrison*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  loaned  to  the  defendant 
Hatch  the  sum  of  $50,000  November  10. 
1891,  for  which  Hatch  on  that  day  executed 
to  him  his  promissory  note,  payable  one  day 


after  its  date.  November  8,  1892,  as  seeuri* 
ty  for  the  payment  of  $4,000  of  said  indebt- 
edness. Hatch  executed  to  the  plaintiff  a  con- 
veyance of  certain  lands  in  Alameda  county, 
which  was  recorded  in  the  office  of  the  ooun- 
Iv  recorder  on  the  following  day.  This  deed, 
though  absolute  in  form,  was  intended  as  a 
moilgage,   and   on   November   4,    1892,   the 

Slaintiff  executed  and  delivered  to  H2.tch  a 
efeasance,  which,  after  reciting  the  execu- 
tion of  the  deed,  and  the  property  conveyed 
thereby,  contained  the  following:  "And 
whereas,  said  deed  is  absolute  in  form,  yet 
in  fact  is  intended  as  security  for  the  pay- 
ment of  the  sum  of  $4,000  loaned  by  said 
Newhall  to  said  A.  T.  Hatch,  now  this  de- 
fen  sa  nee  witnesseth  that  the  said  George  A. 
Newhall  for  himself  and  for  his  heirs,  execu- 
tors, administrators,  and  assigns,  hereby 
binds  himself  and  agrees  to  reconvey  the 


mortgage,  executed  before  tbe  period  of  liml- 
tatioD  had  run  against  tbe  senior  mortgage. 
Eerndt  v.  Porterfleld,  56  Iowa,  412,  9  N.  W. 
322. 

An  admission  or  promise  which  suspends  the 
operation  of  the  statute  of  limitations,  as 
against  mortgage  notes,  keeps  alive  the  lien 
of  the  mortgage. 

In  tbe  absence  of  controlling  equities,  a  sec- 
ond mortgagee  must  take  notice  whether  a  cause 
of  action  on  the  prior  mortgage  debt,  overdue 
for  more  than  ten  years  (the  period  of  limita- 
tion), has  been  revived,  when  such  prior  mort- 
gage Is  uncanceled  of  record.  First  Nat.  Bank 
V.  Woodman,  93  Iowa,  668,  62  N.  W.  28. 

An  estate  comprised  in  a  mortgage,  sold  and 
conveyed  by  the  mortgagor,  whatever  may  be 
the  form  of  the  conveyance,  must  be  sold  and 
conveyed  in  reality  subject  to  the  mortgage. 
If  the  mortgagee  has  the  legal  estate,  and  has 
the  title  deeds  (which  in  ordinary  cases  Is  tbe 
fact),  no  alienation  can  be  made  to  a  purchaser, 
except  that  purchaser  has  notice  of  the  mort- 
gage, without  great  laches  or  neglect  on  the 
part  of  the  purchaser,  and  great  fraud  on  the 
part  of  the  mortgagor.  It  is  therefore  impos- 
sible to  deprive  the  mortgagee  of  the  right  to 
resort  to  any  estate  which  be  has  not  released 
or  given  up,  being  an  estate  originally  comprised 
in  his  mortgage,  so  long  as  that  mortgage  Is 
legally  and  regularly  kept  alive,  as  It  undoubt- 
edly Is  kept  alive  by  the  payment  of  Interest 
on  that  mortgage  by  the  person  who  Is  liable 
to  pay  It.  Chlnnery  v.  Evans,  11  H.  L.  Cas. 
115.  10  Jur.  N.  8.  855,  11  L.  T.  N.  8.  68,  13 
Week.  Rep.  20.  In  this  case  the  mortgage  com- 
prised estates  in  three  different  counties.  Tbe 
estates  in  two  of  the  counties  had  been  con- 
veyed by  the  mortgagor,  and  no  payments  bad 
been  made  by  persons  owning  them,  but  the 
persons  who  successively  owned  the  remaining 
estate  had  kept  the  mortgage  alive  by  payments, 
and  it  was  held  that  the  owners  of  the  other 
two  estates  could  not  defeat  the  lien  of  the 
mortgage  thereon  by  means  of  the  statute  of 
limitations. 

While  this  case  may  not  be  strictly  within 
tbe  matter  under  cons'deration  in  the  note.  yet. 
tbe  decision  being  that  payments  by  tbe  owner 
of  one  of  the  estates  covered  by  the  mortgage 
kept  the  mortgage  alive  as  against  the  statute 
of  limitations  as  to  the  other  two  estates, 
would  seem  to  make  it  of  sufficient  kin  to  our 
subject  to  entitle  it  to  a  place  here. 

A  mortgagee  has  an  interest  i«  the  premises 
mortgaged  of  a  personal  character  similar  to 
the  interest  which  he  has  in  the  debt  s<>cured. 
The  debt  is  the  principal  thing,  and  the  land 
the  incident.  The  mortgage  is  only  a  charge 
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upon  the  land,  and  the  interest  of  the  mortgagee 
Is  a  mere  chattel  interest.  The  statute  of  lim- 
itations which  bars  the  debt,  or  the  principal, 
can  only  bar  the  mortgage,  the  incident.  Prom 
the  relation  of  mortgagor  and  mortgagee,  and 
the  fact  that  a  purchaser  from  the  former  suc- 
ceeds only  to  bis  rights,  with  notice  of  the 
encumbrance,  and  the  consequent  privity  be- 
tween the  parties,  the  possession  of  such  pur- 
chaser must  l>e  considered  as  In  subordination 
of  the  mortgage,  and  cannot  cesse  to  *^  of  that 
character  until  there  Is  an  open  disclaimer  of 
holding  under  it,  and  the  assertion  of  a  d'stlnct 
title,  with  the  knowledge  of  the  mortgagee. 
When  recovery  upon  the  note  to  secure  which 
the  mortgage  is  given,  is  barred,  the  right  of 
foreclosure  of  the  mortgage  is  also  barred. 
The  converse  must  be  equally  true.  Medley  v. 
liSniott,  62  III.  532. 

There  is  no  statement  of  this  case  except 
what  itf  contained  in  tbe  opinion  of  the  court, 
and  ail  there  is  there  to  indicate  that  the  note 
had  been  renewed  is  the  statement  that  it  was 
not  barred  for  sixteen  years  after  maturity. 
Uut  it  would  beem  that  the  plain  Inference  of 
the  decision  is  t!iat  a  renewal  of  the  note  would 
operate  as  an  extension  of  the  lien  of  the  mort- 
gage. 

In  an  action  brought  by  an  administrator  to 
settle  tbe  estate  of  his  decedent.  It  appeared 
that  one  of  the  appellants,  a  trustee,  alleged  in 
his  answer  end  cross  petition  that  the  decedent 
executed  a  note  to  secure  which  he  and  his  wife 
executed  a  mortgage  on  a  tract  of  H'^d.  Th'g 
note  was  sold  and  assigned  to  another  party, 
who  by  his  will  devised  It  to  th^  cent  Hi  que 
trust.  Payments  were  made  on  this  note  from 
time  to  time  from  the  time  it  became  due,  the 
last  being  made  about  sixteen  years  thereafter. 
To  this  answer  and  cross  petition  creditors  of 
decedent  died  answer  and  pleaded  the  statute 
of  limitations  of  fifteen  years  to  the  mortgage 
therein  set  out:  alleging  that  before  they  gave 
credit  to  decedent  they  caused  the  records  uf 
the  county  clerk's  office  to  l>e  examined  for  a 
period  of  fifteen  years  next  before  the  Investi- 
gation, and  that,  finding  within  said  date  no 
mortgage  Hen  of  record,  they  extended  credit 
to  decedent,  upon  tbe  belief,  from  their  investi- 
gation, that  there  was  no  lien,  and  they  there- 
fore denied  that  the  trustee  had  a  Hen  on  the 
land.  A  grantee  of  the  decedent  also  fl*ed  an- 
swer and  cross  petition  of  the  trustee  alleging 
that  be  purchased  by  deed  of  warranty  from 
the  decedent  and  his  wife  a  portion  of  the  land 
described  In  the  mortgage  mentioned,  and 
piesded  the  statute  of  fifteen  years  as  a  bar  to 
the  Hen  claimed  by  the  trustee  under  the  mort- 
gage; also  that  the  trustee,  well  knowing  of 


1801. 


Kbwhall  y.  Hatch. 


688 


hereinabove  mentioned  and  described  prop- 
erty unto  the  said  A.  T.  Hatch,  his  heirs,  ex- 
ecutors, adwinistrators,  and  assigns,  at  any 
time  upon  the  payment  to  him  of  said  sum 
of  $4,000  and  his  demand  for  a  dftrd  to  said 
property."  This  defeasance  was  not  record- 
ed. September  20,  1895,  Hatch  renewed  his 
note  of  November  10,  1891,  by  making  a  new 
promissory  note  of  that  date  for  the  same 
amount,  payable  one  day  after  its  date. 
The  $4,000  secured  by  the  mortgage  of  No- 
▼ember  3,  1802,  was  a  portion  of  the  $50,0u0 
agreed  to  be  paid  bv  this  last  promissory 
note,  and  no  part  of  it,  or  of  any  interest 
thereon,  has  yet  been  paid.  April  21,  1896, 
a  judgment  was  docketed  in  the  office  of  the 
clerk  of  the  superior  court  for  Alameda 
county  in  favor  of  Sherman,  Clay,  &  Co.,  a 
cor^ration, — ^the  appellant  herein, — and 
against  the  defendant  Hatch,  for  the  sum  of 


$47,792,  and  thereby  became  a  lien  upon  all 
the  real  property  of  Hatch  within  that  coun- 
ty. Under  an  execution  issued  upon  this 
judgment.  June  22,  1897,  the  sheriff  levied 
upon  and  sold  to  said  Sherman,  Clay,  &  Co. 
tlie  lands  described  in  the  conveyance  of  No- 
vember 3,  1892,  from  Hatch  to  the  plaintiff, 
and  on  July  28,  1898,  issued  to  the  purchas- 
er a  deed  therefor.  February  3,  1897,  the 
plaintiff  commenced  an  action  in  the  supe- 
rior court  of  Alameda  county  for  the  fore- 
closure of  the  aforesaid  mortgage  to  him  by 
Hatch,  making  Sherman,  Clay,  &  Co.  one  of 
the  defendants  under  the  averment  that  it 
claimed  some  interest  or  lien  upon  the  lands, 
but  that  said  claim  was  subsequent  to  and 
subordinate  to  the  mortgage  of  the  plaintiff. 
In  his  complaint  the  plaintiff  set  torth  the 
execution  of  the  deed  and  the  terms  of  the 
defeasance  of  November,  1892,  and  alleged 


his  purchase  of  this  portion,  indulged  decedent 
for  many  years  without  enforcing  his  lien  and 
without  collecting  the  fulJ  amount  of  the  iu- 
terest,  and  pleaded  these  laches  In  bar  of  the 
trustee's  lien.  The  widow  of  the  decedent  also 
nied  answer  to  the  cross  petition  of  the  trustee, 
alleging,  among  .other  things,  that  more  than 
fifteen  jears  had  elapsed  since  the  execution 
of  the  mortgage,  and  that  she  was  ignorant  of 
any  payments  on  the  note.  To  all  of  these  an- 
swers to  the  cross  petition  of  the  trustees  de- 
murrers were  filed  and  overruled  by  the  court, 
and,  the  trustee  declining  to  plead  further,  the 
court  adjudged  that  he  had  no  Hen  on  the  land 
by  reason  of  limitation,  but  allowed  his  note 
as  a  general  claim  against  the  decedent.  From 
that  part  of  the  Judgment  that  he  had  no  lien 
this  appeal  was  prosecuted  by  htm.  It  was 
held  that,  as  the  payment  on  the  note  prevented 
it  from  being  barred  by  the  statute  of  limita- 
tions, and  as  the  mortgage  la  a  mere  Inddeot 
of  the  debt  and  may  be  enforced  as  long  as  the 
debt  that  It  secures  Is  not  barred  by  llmlta- 
tIon«  the  Judgment  overruling  the  demurrers 
should  be  reversed.  CI  1ft  v.  Will  lams,  20  Ky. 
L.  Rep.  1261.  40  S.  W.  828. 

An  application  for  a  rehearing  of  this  case 
was  denied,  and  In  the  response  to  the  petition 
for  the  rehearing  the  court  said  that  payments 
made  on  a  note  have  the  effect  to  extend  the 
period  of  limitation  on  It:  and  the  mortgage 
Hen  to  secure  it  may  be  enforced  against  a  pur- 
chaser of  the  land  more  than  fifteen  years  after 
the  maturity  of  the  note  If  the  partial  pay- 
ments were  made  before  the  sale  of  the  land; 
and  also  against  the  wife  of  the  mortgagor, 
who  united  In  the  mortgage,  rellDquishlng  her 
dower.  CI  1ft  v.  Williams,  21  Ky.  L.  Rep.  551, 
61  S.  W.  821. 

Under  a  statute  providing  that  no  arrears  of 
rent  or  of  Interest  In  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any 
land  or  rent,  shall  t>e  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  of  the  same 
In  writing  shall  have  been  given  to  the  person 
entitled  thereto  or  his  agent,  s'gned  by  the  per- 
son by  whom  the  same  was  psynble  or  his  sgent. 
It  was  held  that  It  was  not  the  Intention,  nor 
is  It  the  effect,  of  the  section,  to  give  to  the 
mortgagor  or  other  pemon,  who  Is  **by  law  com- 
pellable to  pay  the  Interest,**  a  statutory  power 
to  deprive,  by  his  acknowledgment  given  to  a 
prior  enaimbrancer,  the  sutMequent  encum- 
brancers of  the  benefit  of  the  statute,  which 
would  be  monstrously  unjust,  but  to  enact  a 
plain  and  simple  rule  that  no  person  having  a 
charge  on  laudM  shall  recover  more,  than  six 
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>ears*  Interest  on  such  charge  against  any  other 
person  having  an  Interest  In  the  lands  with- 
out an  acknowledgment  In  writing,  signed  by 
such  person  or  by  some  former  owner  from 
whom  the  Interest  is  derived. 

Therefore,  where  the  mortgagor  was,  but  a 
second  mortgagee  was  not,  a  party  to  a  trans- 
fer of  the  first  mortgage,  the  Interest  on  which 
was,  and  was  In  the  transfer  recited  to  be,  up- 
wards of  six  years  In  arrear, — It  was  further 
held  that,  notwithstanding  this  recital,  the  sec- 
ond mortgagee  was  entitled  to  redeem  the  first 
mortgage  on  payment  of  principal  and  six  years* 
arrears  only  of  interest.  Boldlng  v.  Lane,  1 
De  6.  J.  &  S.  122,  0  Jur.  N.  S.  506,  32  L.  J.  Ch. 
N.  S.  219,  11  Week.  Rep.  886. 

The  cases  of  Fowler  v.  Wood,  78  Hun,  304, 
28  N.  Y.  Supp.  976:  George  v.  Butler  (Washj 
07  Pac.  263;  KIchey  v.  Sinclair,  167  III.  184, 
47  N.  K.  364,  and  Waterson  v.  KIrkwood,  17 
Kan.  0, — are  proper  cases  to  be  Inserted  in  this 
division  of  the  note;  but  as  they  also  have  a 
proper  place  In  another  division,  and  are  there 
considered  In  full  and  at  some  length  upon  the 
doctrine  treated  there,  it  has  been  thought  that 
this  reference  would  accomplish  all  that  could 
be  had  by  placing  them  here,  and  would  also 
avoid  whnt  would  seem  to  be  useless  repetition. 
See  V.  infra. 

Lord  V.  Morris,  18  Cal.  483;  McCarthy  v. 
White,  21  Cal.  495,  82  Am.  Dec.  754,  and  Dan- 
iels V.  Johnson,  129  Cal.  415.  61  Pac.  1107,— are 
also  authorities  on  the  effect  of  a  renewal  by 
the  act  of  the  original  debtor  and  mortgagor 
us  against  subsequent  encumbrancers  or  gran- 
tees. As  they  are  also  authorities  on  the  sub* 
ject  of  the  construction  of  the  California  Code, 
which  materially  affects  in  that  state  the  cum- 
mon-law  rule,  they  have  been  placed  In  the 
division  containing  the  decisions  made  In  the 
application  of  particular  statute  or  Code.  See 
VL  infra. 

From  the  foregoing  It  will  be  observed  that 
a  majority  of  the  cases  seem  to  adhere  to  the 
doctrine  that,  as  t>etween  the  mortgagee  cred- 
itor and  the  subsequent  encumbrancer  or  grantee 
of  the  mortgagor,  the  rule  Is:  First,  that  if 
the  payment,  acknowledgment,  promise,  or 
other  act  which  effects  a  renewal  of  the  debt 
Is  made  or  done  previous  to  the  running  of  the 
statute  of  limitations  against  the  debt,  the 
subsequent  encumbrancer  or  grantee  taking  the 
mortgaged  property  with  notice  of  the  existence 
of  the  mortgage  takes  it  subject  to  the  conse- 
quences of  such  renewal,  i.  e.,  the  extension  of 
the  Hen  of  the  mortgage  en  the  property;  even 
though  such  subsequent  encumbrancer  or 
grantee  was  unaware,  at  the  time,  of  the  act 
of  renewal:  and,  aecond,  that  1^  either  before 
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that  no  part  of  the  said  $4,000  had  been 
paid.  Sherman,  Clay,  &  Co.  demurred  to 
this  complaint  upon  the  ground  that  the 
cause  of  action  set  forth  therein  was  barred 
by  the  statute  of  limitations.  This  demur- 
rer M-as  sustained  by  the  court,  and,  the 
plaintiff  declining  to  amend,  judgment  was 
entered  dismissing  the  action  as  against 
Sherman,  Clay,  &  Co.  Upon  the  plaintiff's 
appeal  from  this  judgment,  it  was  affirmed 
by  this  court.  124  Cal.  509,  67  Pac.  387. 
tlune  27,  1890,  upon  the  goine  down  of  the 
remittitur  in  the  last-named  action,  the 
plaintiff  commenced  the  present  action,  set- 
ting forth  in  his  complaint  the  matter  con- 
tained in  his  complaint  in  the  former  action, 
and  the  additional  averment  that  on  Septem- 
ber 20,  1805,  and  prior  to  the  accrual  to 
Sherman,  Clay,  &  Co.  of  any  claim  or  inter- 
est in  the  mortgaged  premises,  the  defendant 


Hatch  made  and  subscribed  in  writing  a  new* 
promise  to  pay  the  said  $4,000  secured  by 
the  mortgage  of  November  3,  1802.  A  de- 
murrer to  the  complaint  on  behalf  of  Sher- 
man, Clav,  &  Co.  was  overruled,  and  there- 
upon saict  defendant  filed  its  answer  denying^ 
the  new  ptomise  by  Hatch,  and  pleading  the 
statute  of  limitations;  also  setting  forth  ita 
ownership  of  the  land  by  virtue  of  its  afore- 
said purchase  at  the  execution  sale,  and,  in. 
addition  thereto,  setting  forth  the  proceed- 
in^rs  in  the  former  action  by  the  plaintiff ». 
and  alleging  that  the  same  constituted  a  bar 
to  the  plaintiff's  right  to  maintain  the  pn^- 
ent  action.  Upon  the  trial  the  court  made 
findings  of  fact  substantially  as  above  set 
forth,  and  rendered  judgment  in  favor  of  the 
plaintiff.  Vrom  this  judgment  and  an  or- 
der denying  a  new  trial,  Sherman,  Clay,  Sc^ 
Co.  have  appealed. 


or  after  the  snbsequent  encumbrance  or  grant, 
the  debt  becomes  barred  by  the  statute,  the 
Hen  or  the  mortgage  is  thereby  extinguished : 
and  while  the  debt  may  be  renewed  by  the 
mortgagor  as  ngalnst  himself,  the  lien  of  the 
mortgage,  having  been  extinguished,  cannot  by 
any  act  of  the  mortgagor  be  renewed  as  against 
his  subsequent  encumbrancer  or  grantee. 

IV.  Effect  of  renewal  hp  one,  to  teoure  whose 
debt  morigaye  ioaa  given  hy  another. 

A  note  executed  by  the  husband  and  wife, 
and  secured  by  mortgage  on  the  wife's  separate 
estate,  is  barred  by  the  statute  of  limitations 
as  to  the  wife,  as  Is  the  mortgage  given  to 
secure  It.  although  the  debt,  as  against  the  hus- 
band, may  have  been  kept  alive  by  proceedings 
In  bankruptcy.     Wufford  v.  Unger,  65  Tex.  480. 

While  a  married  woman's  land,  which  has 
been  mortgaged  to  secure  her  husband's  debt.  Is 
to  be  treated  as  a  surety,  and  will  be  discharged 
by  any  act  of  the  creditor  or  principal  which 
would  release  any  other  surety,  yet  the  fact 
that  action  on  the  note  signed  by  husband  and 
wife  and  secured  by  mortgage  on  the  wife's  land 
U  barred  as  to  her,  does  not  bar  a  suit  to  fore- 
close the  mortgage.  In  this  case  the  land  con- 
veyed was  the  property  of  the  feme  defendant, 
and  the  debt  that  of  the  husband,  evidenced  by 
0  sealed  promissory  note  executed  by  both  of 
the  defendants  and  payable  on  the  let  day  of 
November,  1884.  A  payment  was  made  on  the 
debt  on  the  8th  of  September,  1803.  A  request 
on  the  part  of  the  feme  defendant  that  tne 
court  hold,  as  matter  of  law,  that  the  land 
mortgaged,  being  the  property  of  the  wife,  put 
her  Interest  In  position  of  surety  to  the  debt 
of  the  husband :  that  the  demand  as  to  her 
was  barred  in  three  years:  and  that  no  act  of 
the  husband  after  the  three  years  had  run  could 
renew  or  continue  the  Hen  or  mortgage  on  the 
land  of  the  wife  for  the  debt  of  the  husband. — 
WHS  refused  by  the  trial  Judge,  who  held  that 
the  payment  made  by  the  husband  on  the  debt 
within  ten  years  from  maturity  would  continue 
the  Hen  of  the  mortgage.  This  ruling  was  ap- 
proved In  the  supreme  court  on  appeal.  The 
court  held  furtb<>r  that  when  a  married  woman 
charges  her  separate  real  estate  with  the  pay- 
ment of  the  husband's  debt,  the  land  Is  not  con- 
veyed to  make  good  any  legal  contract  that  she 
has  made  with  the  creditor,  but  to  secure  the 
husband's  contract  to  make  good  his  debt  by  a 
charge  on  her  separate  estate.  Fledrick  v.  By- 
crly.  111!  .N.  C.  420.  23  8.  B.  1020. 

Hie  defendant  and  her  husband  gave  a  mort- 
gage of  her  real  estate  to  secure  the  payment 
of  bis  note  to  a  firm.  Thereafter  the  husband 
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made  an  Indorsement  on  the  back  of  the  note 
to  the  effect  that  $10  was  paid  thereon,  on  the 
day  that  the  Indorsement  was  made,  and  algne<i 
his  name  to  It.     On  the  same  day  one  of  the 
payees  and  holder  of  the  note  charged  the  hus- 
band on  book.  |10  as  having  been  Indorsed  on 
the  note.     The  indorsement  on   the   note  and 
the  charge  on  book  represent  the  same  transac- 
tion.   The  only   payment  then  made  was  the 
charge  on  book ;  and  the  parties  Intended  by 
the  transaction  to  prevent  the  statute  of  limi- 
tations running  on   the  mortgage.     The  court 
held  that  the  orator's  claim  to  the  mortgageit 
premises  was  barred  by  lapse  of  time,  nnless  his 
Intestate's  right  of  entry  was  kept  alive  by  this 
transaction.    The  maker  of  the  note,   having,, 
on  the  back  of  the  note  over  his  signature,  ac- 
knowledged that  $10  were  paid  on  the  note; 
and   one   of   the   holders  of   the   note    havIng^ 
charged  him  $10  on  tiook  on  account  of  the  in- 
dorsement thus  made,  and  forborne  his  right 
to  enter  and  take  possession  of  the  mortgaged 
premises  for  more  than  fifteen  years  after  the 
note  was  due :  and  both  parties  having  intended 
the  indorsements  thus  made  to  operate  as  would 
a  payment  sufficient  to  repel  the  presumption  of 
payment  of  the  note  and   take  the   mortgage- 
out  of  the  operation  of  the  statate, — ^the  court 
will  give  effect  to  this  Intention  of  the  parties. 
The  iPNkIng  and  signing  of  the  Indorsement  un- 
der these  circumstances  were  an  acknowledg- 
ment and  recognition  of  the  mortgage  debt,  and 
are  as  effectual  to  rebut  the  presumption  of 
payment  and  Interrupt  the  running  of  the  stat- 
ute as  if  |10  had  In  fact  been  paid.     The  bus- 
band  was  estopped  to  deny  that  the  indorse- 
ment  was  properly  made,  or  that  a  payment 
was  In  fact  made :  and  the  holders  of  the  note- 
had  a  right  to  rely  on  the  Indorsement  as  such 
an    acknowledgment    and    recognition    of    the 
mortgage  debt  as  would  Interrupt  the  running 
of  the  statute  and  keep  alive  their  right  of  en- 
try.    The  husband  Intended  they  should  so  rely 
upon  it.     He  placed  the  Indorsement  upon  the 
note,  and  signed  It  for  that  purpose.     It  would 
have  been  fraud  in  him  to  assert  what  his  pre- 
vious conduct  and  admission  had  denied,  when 
others  had  acted  upon  the  faith  of  such  con- 
duct  and  admission.     The  wife  cannot   be   re- 
garded as  surety  for  payment  of  her  hustmnd's 
note,  and  she  cannot  claim  that,  under  the  Ver- 
mont stature   (Rev.  Laws,  |  076)    relating  to 
Joint  contractors,  she  was  not  affected  by  the 
payment    or    acknowledgment    made    by    him. 
By  Joining  with  her  husband  In  a  mortgage  of 
the  real  estate  to  secure  his  debt  rIia  did  not 
become   a    Joint   contractor.     She   Inciirred   no* 
personal  liability  by  so  doing.     The  f  -itute  re- 
ferred tu  has  reference  to  parties  incurring  a. 
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1.  The  judgment  in  the  former  action  did 
not  constitute  a  bar  to  the  plaintiff's  right 
-of  recovery  herein.  That  ju<{^ent  was  ren- 
'dered  upon  sustaining  a  demurrer  to  the 
<M>roplRint,  and  the  question  determined  by 
the  judgment  was  that,  upon  the  facts  set 
forth  in  that  complaint,  the  statute  of  limi- 
tations was  a  bar  to  the  plaintiff's  right  to 
maintain  the  action.  In  that  action  the 
plaintiff-  sought  to  recover  upon  an  obliga- 
tion alleged  to  have  been  made  in  November, 
1892,  whereas  in  the  present  action  his  right 
•of  recovery  is  also  based  upon  the  additional 
promise  of  Hatch,  made  in  September,  1895, 
— an  issue  which  was  not  presented  in  the 
former  action,  and  which  could  not  have 
been  determined  therein.  '*That  only  is 
deemed  to  have  been  adjudged  in  a  former 
judgment  which  appears  upon  its  face  to 
nave  been  so  adjudged,  or  which  was  actual- 


ly and  necessarily  included  therein  or  neces- 
sary thereto."  Code  Civ.  Proc.  S  1911.  A 
judgment  rendered  upon  sustaining  a  demur- 
rer to  the  complaint  upon  the  ground  that 
the  facts  stated  therein  do  not  entitle  the 
plaintiff  to  a  recovery  will  be  a  bar  to  an 
action  for  a  recovery  upon  the  same  facts; 
but,  if  other  facts  are  stated,  which  supply 
the  defects  in  the  first  statement,  or  which 
present  a  different  cause  of  action,  the  judg^ 
ment  upon  the  demurrer  will  not  be  a  bar 
to  the  second  action.  7^erry  v.  Hammonds, 
47  Cal.  32;  Los  Angeles  v.  Melius,  59  Cal. 
444;  hlorrell  t.  Morgan,  65  Cal.  575,  4  Pac. 
580. 

2.  The  $4,000  for  which  Hatch  executed  to 
the  plaintiff  his  mortgage  of  November  3, 
1892,  was  a  part  of  the  $50,000  loaned  to 
him  bv  the  plaintiff  November  10,  1891,  and 
for  which  he  had  then  given  his  note.    On 


personal  liability,  and  has  no  reference  to  a 
riffht  of  entry  Into  houses  and  lands.  The  ef- 
Xect  of  the  mortgase  was  to  convey  the  prem- 
ises conditionally  to  the  mortirafcees.  and  their 
right  of  entry  could  be  defeated  only  by  an 
actual  payment  of  the  mortgage  debt,  or  by 
lapse  of  time  sufBcIent  to  raise  a  presamptlou 
of  payment.  The  husband  of  the  owner  of  the 
mortgaged  premises  was,  by  reason  of  this  re- 
lation. Interested  In  the  equity  of  redemption. 
He  was  also  the  only  party  personally  liable 
for  the  payment  of  the  mortgage  debt,  and,  he 
having  within  fifteen  years  recognized  and  ac- 
knowledged the  same  as  unpaid,  the  presump- 
tion of  payment  Is  rebutted,  and  the  case  Is 
one  In  which  the  law  does  not  presume  that  the 
mortgage  debt  has  been  pnld.  The  chancellor 
bad  decreed  a  foi-eclosure  of  the  mortgage,  and 
this  decree  was  affirmed.  Gay  v.  Uassom,  64 
Yt.  41)5,  24  Atl.  715. 

The  payment  by  the  principal  debtor,  after 
the  death  of  his  wife,  of  Interest  upon  a  note, 
signed  by  him  alone,  secured  by  a  mortgage 
upon  her  real  estate  executed  by  her,  operates 
In  Oregon  to  keep  alive  the  Hen  upon  the  prop- 
erty for  the  security  of  the  mortgage  debt,  as 
against  the  statute  of  limitations  of  that  state. 
Cross  V.  Allen,  141  U.  8.  528,  35  L.  ed.  843,  12 
Sup.  Ct.  Uep.  07. 

By  the  statute  of  Mississippi  (act  of  1873,  p. 
78)  It  Is  provided  that  no  conveyance  of  his 
homestead  by  the  husband  shall  be  valid  unless 
the  wife  Joins  In  the  conveyance.  This  provi- 
sion confers  no  right  of  property  upon  the  wife 
in  the  homestead  exemption  In  lands  belonging 
Co  the  husband,  but  gives  her  a  mere  veto  power 
upon  his  right  to  sell  or  encumber  It ;  and  where 
she  Joins  with  her  husband  In  executing  a  deed 
of  trust  on  the  homestead  belonging  to  the 
husi^nnd  to  secure  s  debt  due  by  him,  a  new 
promise  In  writing,  by  him  alone,  made  before 
the  bar  of  the  statute  of  limitations  has  at- 
tached, operates  to  prevent  such  bar,  and  to 
give  a  new  period  for  both  the  debt  and  the 
security  to  run  :  and  the  concurrence  of  the  wife 
In  such  new  promise  Is  not  required  by  the  stat- 
ute. The  renewal  In  this  case  was  a  settle- 
ment between  the  husband  and  the  payees  In 
the  note  which  was  In  writing  Indorsed  on  a 
note.  Under  the  statute  mentioned,  where  a 
wife  Joins  In  a  mortgage  of  the  homestead  to 
secure  a  debt,  the  property,  quoad  the  mort- 
gage, ceases  to  be  a  homestead,  and  Is  bound 
an  any  other  propf'rty  of  the  husband  would  be : 
A  ad  a.f  long,  therefore,  as  the  debt  is  kept  alive 
by  him  who  owes  it,  the  mortgage  remains  In 
full  force.  Smith  v.  Scherck.  00  .Miss.  491.  In 
Ibis  case  the  wife,  strictly  speaking,  was  not 
Che  owner  of  the  property  ;  but  as,  under  the 
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statute  mentioned,  the  deed  of  trost  would  have 
been  Invajld  If  she  had  not  Joined  In  the  con- 
veyance, lier  doing  so  may  be  fairly  said  to  have 
been  the  surrender  by  her  of  a  property  right. 

A  husband  and  wife  executed  a  mortgage  upon 
the  homestead  to  secure  the  debt  of  the  hus- 
band. The  wife  did  not  sign  the  note,  but  the 
mortgage  contained  a  covenant  to  pay  the  debt 
ab  descflbed  in  the  note.  The  husband  made 
payments  on  the  note  without  the  wife's  knowl- 
edge or  consent  during  the  life  of  the  mortgage. 
The  action  was  not  commenced  until  about 
eleven  years  after  the  giving  of  the  mortgage, 
and  not  until  after  the  husband's  death.  The 
note  was  payable  on  demand.  It  was  claimed 
on  the  part  of  the  wife  that  the  statute  of  lim- 
itations had  run  against  the  mortgage,  so  far 
as  she  was  concerned,  as  the  payments  on  the 
note  were  made  without  her  consent,  and  that 
she  was  her  husband's  surety  In  giving  the 
mortgage.  No  personal  liability  was  claimed 
upon  the  covenant  to  pay  contained  in  the 
mortgage.  It* was  held  (1)  that  In  waiving 
her  homestead  rights  by  signing  the  mortgage 
the  relation  of  principal  and  surety  did  not 
arise;  (2)  that  the  debt  being  that  of  the  hus- 
band, and  having  been  kept  out  of  the  bar  of 
the  statute  of  limitations  by  payments  made  by 
him,  the  scatute  had  not  run  against  the  mort- 
gage; (3)  that  the  mortgage  was  a  waiver  of 
the  wife's  homestead  rights,  simply,  and  con- 
tmued  In  force  by  virtue  of  payments  by  the 
huBband  upon  the  note.  Roberts  v.  Roberts 
iN.  D.)  88  N.  W.  289. 

The  rule  prevailing  In  most  of  the  foregoing 
cases  would  seem  to  be  that  where  the  debt  is 
owing  by  one  person,  and  is  secured  by  the  mort- 
gage upon  the  property  of  the  debtor  and  an- 
other, or  is  secured  by  a  mortgage  upon  the 
property  of  the  other  person,  the  renewal  of 
the  debt  by  the  principal  debtor,  though  un- 
known to  the  mortgagor,  will  extend  the  lien 
of  the  mortgage.  The  reason  being  similar  to 
that  of  the  original  rule  as  between  mortgagor 
and  mortga^t'e,  vUf.,  thot  the  mortgage  Is  the 
Incident  of  the  debt,  and,  so  long  as  the  latter 
Is  kept  alive  and  free  from  the  bar  of  the  stat- 
ute by  au  act  of  the  debtor  renewing  It.  so 
long  will  the  lieu  of  the  security  be  extended. 

v.  Absence  from  state  at  operating  to  reneio 
I  debt. 

Where  the  maker  of  a  mortgage  before  the 
statute  of  limitations  had  run  against  It  left 
the  state,  and  had  not  returned  at  the  time  of 
the  trial  of  the  action  to  foreclose  the  mortgage, 
the  period  of  limitation  having  run  against  the 
mortgage  before  the  commencement  of  the  ac- 
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September  20,  1805,  the  statute  of  limita- 
tions had  not  run  upon  this  note,  and  its  jre- 
newal  b}'  Uatch  on  that  day  had  the  ^ect 
to  continue  his  original  liability  for  the  term 
named  la  the  new  obligation.  Until  the  ex- 
piration of  that  term,  there  was  no  point  of 
time  at  which  the  statute  would  have  been 
available  to  Hatch  to  defeat  his  liability  for 
the  $4,000  secured  by  the  mortgage,  and  the 
lien  of  the  mortgage  was,  therefore,  not  ex- 
tinguished when  the  present  action  was  com- 
menced. London  d  8.  F.  Bank  v.  Band- 
mann,  120  Cal.  220,  62  Pac.  583;  Southern 
P.  Co.  V.  Prosser,  122  Cal.  413,  55  Pac.  145. 
At  the  time  the  note  was  renewed  Hatch  was 
the  owner  of  the  land,  and  the  plaintiff  was 
the  owner  of  the  debt.  They  were  the  only 
parties  interested  in  the  transaction,  or  that 
would  be  affected  thereby,  and  the  e£fect  of 
this  renewal  of  the  obligation  could  not  be 


impaired  by  any  subsequent  acta  of  others. 
The  renewal  had  the  same  effect  with  refer- 
ence to  persons  thereafter  dealing  with  the 
land  as  if  Hatch  had  then  executed  a  mort- 
gage for  that  amount.  The  appellant  did 
not  acquire  its  lien  upon  the  lands  until 
April  21,  1890,  and,  as  the  lien  of  the  plain- 
tiff's  mortgage  was  at  that  time  in  full 
force,  the  appellant's  lien  was  subordinate 
thereto.  When  the  plaintiff  sought,  in  Feb- 
ruary, 1897,  to  foreclose  his  mortgage,  the 
appellant  herein  was  informed  by  the  com- 

{»Iaint  in  that  action  that  his  claim  upon  the 
and  was  that  of  a  mortgagee,  and  notice 
was  thereby  imparted  to  it  of  all  the  terms 
of  the  mortga^  which  would  have  resulted 
from  an  inquiry  on  its  part  in  reference 
thereto, — one  of  which  was  that  the  indebt- 
edness had  been  renewed  by  Hatch  in  1895^ 
— and,  as  the  appellant  is  chargeable  with 


tlon.  each  absence  from  the  state  constitutes  a 
waiver  which  will  suspend  the  running  of  the 
statute  of  limitations  as  to  him ;  but  not  as 
to  parries  who  have  acquired  a  subsequent  en- 
cumbrance or  the  equity  of  redemption  In  the 
mortgaged  premises.  Wood  v.  Goodfellow,  43 
Cal.  1^5.  In  this  case  the  court  said,  among 
other  things :  **So  long  as  his  rights  only  were 
to  be  affected  it  was  within  his  power  to  sus- 
pend the  operation  of  the  statute,  either  by  a 
written  stipulation,  or  by  absenting  himself 
from  the  state." 

The  husband  of  a  mortgagor  was  Indebted  to 
the  plalntifrft,  and  to  secure  a  part  of  such  debt 
a  brother-in-law  of  the  husband  executed  and 
delivered  to  the  plnintilTs  his  bond,  conditioned 
to  pay  such  part  three  years  after  date,  with 
interest,  and  as  coilaternl  security  for  the  pay- 
ment of  said  bond  the  mortgage  In  suit  was 
executed  by  the  defendant,  who  was  the  owner 
of  the  mortgaged  projierty.  The  obligor  in  the 
bond  removed  from  the  state,  and  afterwards 
died.  The  husband  paid  a  sum  upon  the  prin- 
cipal of  the  bond  and  the  Interest  thereon  each 
year  until  1890.  He  died  in  July,  1802.  No 
payment  of  principal  or  Interest  was  ever  made 
by  the  defendant  mortgagor,  nor  did  she  ever 
authorize  anyone  to  make  any  payment  on  her 
behalf  The  mortgage  was  executed  In  1856, 
and  the  action  to  foreclose  it  was  commenced 
in  180.^.  The  husband  and  the  obligor  in  the 
bond  Joined  in  the  execution  of  the  mortgage, 
but  the  wife  (the  defendant  herein)  assumed 
no  personal  llobility  for  the  debt.  The  cause 
of  action  on  both  bond  and  mortgage  was  com- 
plete on  March  3,  1859;  and  It  was  clearly  out- 
lawed at  the  time  this  sctlon  was  commenced, 
unless  the  facts  appearing  in  evidence  bring  It 
within  some  of  the  exceptions  of  the  statute  of 
limitations.  It  was  held  that  the  provision  of 
the  Code  of  Procedure,  that  If  after  a  cause  of 
action  has  accrued  against  a  person  he  departs 
from  the  state,  the  time  of  his  absence  Is  not  a 
part  of  the  time  limited  for  the  commencement 
of  the  action,  plainly  has  reference  solely  to. 
a  cause  of  action  against  the  person  who  de- 
parts from  the  state,  and  does  not  suspend  the 
operation  of  the  statute  as  to  a  person  liable  on 
the  same  cause  of  action  who  continues  to  re- 
side whbln  the  state;  nor  was  It  Intended  to 
extend  the  time  generally  within  which  an  ac- 
llon  m!ght  bo  brought  for  the  debt  or, the  en- 
forcement of  a  security  collateral  to  the  debt. 
It  affects  the  remedy  solely  against  the  person 
who  departs  from  the  state.  The  defendant 
mortgagor  and  the  obligor  In  the  bond  were 
both  liable  to  the  piaintiffs,  but  their  liability 
existed  upon  separate  contracts  and  upon  sepa- 
rate insti-uments.  No  action  could  be  sustained 
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on  the  mortgage  without  proof  of  the  existence 
of  the  debt,  but  a  sale  of  the  mortgaged  prop- 
erty would  not  have  discharged  the  bond  or  re- 
leased the  obligor  therein  from  his  liability. 
In  this  respect  the  causes  of  action  were  sep- 
arate and  distinct.  The  liability  of  the  obligor 
was  personal,  while  that  of  the  mortgagor  was 
confined  to  the  land  mortgaged.  The  obligor 
was  not  a  necessary  party  to  a  foreclosare  of 
the  mortgage,  and  the  mortgagor  coald  not  be 
sued  personally  for  the  debt.  Even  assuming 
that  the  two  causes  of  action  were  so  far  con- 
nected and  dependent  that  the  obligor  could,  by 
payment  or  acknowledgment,  have  kept  alive 
the  debt  on  the  bond,  and  thus  have  taken  oat 
of  the  operation  of  the  statute  the  cause  of 
action  on  the  mortgage,  no  sncb  case  was  here 
presented,  as  he  never  did  any  act  with  refer- 
ence to  the  debt  after  the  execution  and  deliv- 
ery of  the  bund.  His  presence  In,  or  absence 
from,  the  state  was  not  material  to  the  fore- 
closure of  the  mortgage,  and  did  not  affect  the 
cause  of  action  therefor  In  the  sUghest  degree, 
and  If  he  had  been  a  nonresident  at  the  date  of 
the  bond  and  mortgage,  and  had  never  made  a 
payment  on  it,  the  statute  would  have  run 
against  the  mortgage,  and  the  fact  of  his  re- 
moval from  the  state  did  not  suspend  the  opera- 
tion of  the  statute  as  to  it,  and  neither  operated 
as  an  acknowledgment  of  the  existence  of  the 
debt,  nor  affected  the  remedy  of  the  mortgage; 
and  the  bar  of  the  statute  was  complete  at  the 
commencement  of  the  action.  The  court  dis- 
tinguished Heyer  v.  Pruyn,  7  Paige,  465,  84 
Am.  Dec.  355,  and  New  York  L.  Ins.  &  T.  Co.  v. 
Covert,  3  Abb.  App.  Dec.  850,  III.  supra,  say- 
ing that  neither  of  them  touched  the  question 
presented  here.  In  the  first-mentioned  case 
there  was  a  recognition  of  the  mortgage  as  a 
valid  encumbrance  by  an  owner  of  the  mort- 
gaged property  within  twenty  years  preceding 
the  commencement  of  the  action,  and  all  that 
was  decided  in  that  case  was  that  a  subsequent 
purchaser  was  bound  by  such  acknowledgment, 
and  the  second  case  discussed  only  the  ques- 
tion of  presumption  of  payment,  the  statute  of 
limitations  in  that  case  not  appearing  to  have 
been  pleaded ;  and  that  the  remark  of  one  of 
the  judges  that  the  mortgage  would  continue 
until  the  debt  was  In  some  manner  discharged, 
unless  released  from  the  lien  by  some  act  of  the 
holder  of  the  mortgage,  was  made  in  discussing 
the  application  to  the  facts,  of  the  rule  of 
presumption  of  payment,  and  does  not  neces- 
sarily apply  to  the  statute  of  limitations.  The 
court  further  stated  that  Hughes  v.  Edwards, 
0  Wheat.  489.  6  L.  ed.  142.  III.  9upra,  referred 
to  the  other  two  cases,  and  was  also  a  case  of 
presumption  of  payment.     That  these  cases  sos- 
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mil  that  such  inquiry  would  have  disclosed, 
it  follows  that  it  purchased  the  land  at  the 
execution  sale  with  notice  of  the  fact  that 
the  plaintiff's  mortgage  was  a  prior  lien 
thereon. 

3.  If  the  appellant  had  intended  to  claim 
that  the  plaintiff  was  estopped  from  assert- 
ing the  lien  of  his  mortgage  against  the 
ri|fhts  of  the  appellant  by  reason  of  any  con- 
duet  or  representation  in  reference  thereto, 
this  defense  should  have  been  specially 
pleaded.  The  proceedings  in  the  former  suit 
were  set  forth  at  length,  and  the  judgment 
therein  ])roperly  pleaded  as  a  bar  to  the 
present  riglit  of  recovery;  but  the  defense  of 
an  estoppel  in  pais  is  distinct  from  that  of 
an  estoppel  bv  record,  and  the  facts  consti- 
tuting such  (fefense  are  new  matter,  which 
must  be  speriatly  pleaded.  Davis  v.  Davis, 
26  Cal.  23,  85  Am.  Dec.  157;  Etchebome  v. 


Auzerais,  45  Cal.  121.  No  defense  of  this 
nature  is  contained  in  the  answer  of  the 
appellant,  nor  is  there  any  finding  by  the 
court  of  facts  supporting  such  defense,  and 
an  examination  of  the  record  fails  to  show 
that  any  evidence  was  introduced  at  the  trial 
from  which  such  defense  could  have  been 
established.  The  representations  or  conduct 
of  the  plaintiff  upon  which  the  appellant  re- 
lies as  an  estoppel  in  pais  is  bis  failure  to 
set  forth  the  promise  of  September  20,  1805,. 
in  the  complaint  in  the  former  action,  or  to 
amend  said  complaint  in  that  respect,  and 
in  allowing  judgment  therein  to  be  entered 
against  him.  It  is  not  shown  that  the  ap- 
pellant, or  anyone  on  its  behalf,  made  any 
inquiry  of  the*  plaintiff  respecting  a  renewal 
of  the  mortgage,  or  that  the  plaintiff  made 
any  direct  statement  to  it  reRpecting  the 
same.    Mere  silence  on  the  part  of  a  party 


talned  the  proposition  that  the  mortiirage  and 
the  cause  of  action  tbereon  are  subject  to  the 
dealings  and  acts  of  the  debtor  with  reference 
to  the  debt,  but  they  are  not  autborUj  for  the 
broad  proposition  that  the  statute  of  limita- 
tions does  not  run  against  a  cause  of  action 
upon  a  mortgage  as  long  as  an  action  could  be 
maintained  upon  the  bond  to  which  It  Is  col- 
lateral. That  the  facts  of  this  case  presented 
a  case  where  the  cause  of  action  on  the  mort- 
gage had  been  lost,  while  that  upon  the  bond 
remained.  The  obligor  never  did  any  act  with 
reference  to  the  debt  which  took  It  out  of  the 
operation  of  the  statute,  and.  In  this  respect, 
the  case  here  presented  was  different  from  that 
cited.  The  only  payments  ever  made  upon  the 
bond  and  mortgage  were  made  by  the  husband. 
While  the  debt  secured  was  originally  his,  he 
was  not  liable  upon  the  bond  or  mortgage. 
He  did  not  sign  the  bond,  and  the  land  mort- 
gaged belonged  to  his  wife,  and  the  only  per- 
sonal covenant  In  the  mortgage  was  that  of 
the  obligor  on  the  bond.  No  payment  was  ever 
made  on  the  bond  by  him,  and  none  by  the  de- 
fendant mortgagor ;  and  payments  of  principal 
and  Interest  by  the  husband  would  not  arrest 
the  operation  of  the  statute.  Fowler  v.  Wood, 
78  Hun,  304,  28  N.  Y.  Supp.  976. 

In  an  action  foreclosing  a  mol-tgage  It  ap- 
peared by  the  complaint  that  the  mortgage  was 
given  to  secure  two  certain  promissory  notes 
dated  February  16,  1802,  one  due  eighteen 
months  after  date,  and  the  other  two  years 
after  date.  The  mortgage  was  executed  the 
same  day  of  the  notes.  No  part  of  the  notes 
had  been  paid  except  a  sum  which  was  paid  on 
the  laat-mentloned  note  on  February  24.  1894. 
On  November  12,  1895,  the  plaintiff  became  the 
owner  by  assignment  of  the  notes  and  mort- 
gages. The  complaint  further  alleged  that  the 
maker  of  the  notes  and  mortgage  was  absent 
from  the  state  at  the  time  the  notes  became  due, 
and  had  not  returned  since  the  right  of  action 
upon  the  notes  and  mortgage  accrued.  The  In- 
tervening respondents  had  become  subsequently, 
by  deed,  the  owners  of  separate  portions  of  the 
mortgaged  premises.  It  was  conceded  that  but 
for  the  fact  of  the  absence  of  the  maker  of  the 
notes  and  mortgage  from  the  state  the  flrst- 
mentloned  note  would  be  barred  by  the  statute 
of  limitations.  It  was  held  that  while  the  ab- 
sence from  the  state  would  suspend  time  limited 
Cor  the  commencement  of  the  action  on  that 
note.  It  did  not  have  that  effect  to  prevent  the 
running  of  the  statute  as  against  the  mort- 
gage, the  reason  t)elng  that  the  foreclosure  of 
the  mortgage  was  a  proceeding  in  rem,  that 
the  property  against  which  the  foreclosure  was 
now  sought  to  be  made  was  all  the  time  within 
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the  stale,  and  could  have  been  proceeded  against 
at  any  time  after  the  maturity  of  the  note,  as 
well  as  now.  The  court  cited,  quoted  from,  and 
seemed  to  follow.  Wood  v.  Goodfellow,  43  Cal. 
185,  In  holding  that  there  Is  no' difference  In 
principle  between  the  suspension  of  the  running 
of  the  statute  of  limitations  resulting  from  an 
express  waiver  and  one  caused  by  voluntary  act 
In  absenting  one's  self  from  the  state:  and  so 
long  as  such  an  one  retained  the  equity  of  re- 
demption, and  no  other  rights  Intervened  by 
reason  of  subsequent  liens  or  encumbrances,  he 
had  the  power,  by  written  stipulation,  under  the 
statute,  to  extend  time  within  which  the  debt 
should  not  be  barred,  or  he  might  suspend  the 
running  of  the  statute  by  his  absence  from  the 
state.  The  court  also  cited,  approved,  and  fol- 
lowed Anderson  v.  Baxter,  4  Or.  105,  and 
Fowler  v.  Wood,  78  Hun,  804,  28  N.  Y.  Supp. 
916.  that  the  foreclosure  was.  In  effect,  a  pro- 
ceeding in  rem,  and  the  absence  of  the  mort- 
gagor did  not  Interfere  with  the  prosecution 
of  the  remedy  of  the  owner  of  the  mortgage,  or 
render  It  less  effectual ;  and  that.  If  it  were  oth- 
erwise, the  statute  would  never  run  so  long 
as  the  mortgagor  should  remain  away  from  the 
state.     George  v.  Butler  (Wash.)   67  Pac.  208. 

On  foreclosure  by  a  mortgagee  against  the 
grantees  of  the  mortgagor,  the  time  of  the 
mortgagor's  absence  from  the  state  after  the 
right  of  action  accrued  on  the  mortgage  debt 
cannot  be  reckoned  as  part  of  the  time  limited 
for  the  commencement  of  foreclosure  proceed- 
ings against  his  grantees,  although  he  Is  not  a 
party  to  the  suit.  As  long  as  the  mortgage  in- 
debtedness exists  as  a  binding  obligation  on 
the  mortgagor  the  mortgage  may  be  foreclosed 
upon  the  mortgaged  premises  against  him  or 
ols  grantees.  In  Emory  v.  Kelgban,  88  III. 
462,  It  was  held  that  the  rights  of  one  holding 
under  a  mortgagor  of  real  estate  may  be  af- 
fected by  the  fact  of  payment  of  Interest,  or 
payment  of  a  part  of  the  mortgage  debt  by  the 
mortgagor  after  maturity  and  before  the  stat- 
ute of  limitations  has  run,  although  he  may  not 
be  a  party  to  either.  It  was  also  held  that 
the  grantee  of  a  mortgagor  Is  not  a  party  to 
the  payment  of  Interest,  and  Is  not  bound  by 
any  receipt  given  for  such  payment,  but  he  Is 
affected  thereby  In  so  far  as  regards  his  de- 
fense under  the  statute  of  limitations.  Upon 
the  same  principle,  and  for  a  like  reason, 
the  grantee  of  the  mortgagor  will  be  affected 
by  the  fact  that  the  mortgagor  has  gone  out  of 
the  state  and  thus  arrested  the  running  of  the 
statute  of  limitations.  Richey  v.  St.  Clair,  167 
111.  184,  47  N.  E.  364. 

In  Emory  v.  Kelghan,  04  III.  543,  In  decld* 
ing  the  qneetlon  as  to  whether  the  saie  made 
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will  not  create  an  estoppel  unless  he  was 
under  some  obligation  to  speak,  and  a  party 
invoking  such  estoppel  must  show  that  it 
was  the  duty  of  the  other  to  speak,  and  that 
lie  has  not  onlv  been  induced  to  act  by  rea- 
6on  of  such  silence,  but  that  the  other  had 
reasonable  cause  to  believe  that  he  would  so 
act.  There  was  nothing  in  the  relations  be- 
tween the  appellant  ana  the  plaintiff  which 
made  it  the  duty  of  the  plaintiff  to  inform 
the  appellant  that  Hatch  had  renewed  his 
obligation.  The  plaintiff's  lien  upon  the 
land  was  superior  to  that  of  the  appellant, 
and  he  was  under  no  duty  towards  the  ap- 
pellant requiring  him  to  volunteer  any  in- 
lurmation  regarding  this  lien,  or  the  time 
when  it  would  expire.  *  Docketing  the  judg- 
ment against  Hatch  did  not  give  to  the 
plaintiff  any  constructive  notice  of  the  ap- 
pellant's interest  in  the  land,  and  it  was  not 


shown  that  the  plaintiff  had  any  actual  no- 
tice thereof.  The  appellant  did  not  inform 
him  of  its  intention  to  issue  an  execution  up- 
on its  judgment,  or  to  purchase  the  land  at 
the  sale  thereunder,  and  it  does  not  appear 
that  the  plaintiff  had  any  knowledge  or  no- 
tice at  any  time  before  the  commencement  of 
the  present  action  that  the  appellant  contem- 
plated issuing  an  execution  upon  its  judg- 
ment, or  purchasing  the  land  at  the  sale 
thereunder.  There  was  no  evidence  at  the 
trial  that  the  plaintiff  ever  made  any  state- 
ment to  the  appellant  with  reference  to  the 
promise  of  September  20,  1895,  and  it  is 
onlv  by  way  of  inference  that  it  can  be 
claimed  that  the  appellant  made  the  pur- 
chase in  reliance  upon  the  facts  alleged  in 
the  former  complaint.  At  the  time  this 
promise  was  made,  the  appellant  had  no  in- 
terest in  the  mortgaged  premises,  and  before 


-under  the  foreclosure  of  a  mortgage  given  to  se- 
cure a  note  was  valid  and  conveyed  a  good  title, 
it  appeared  that  the  note  was  barred  by  the 
3tatute  of  limitations  as  to  all  of  the  several 
makers  except  the  mortgagor,  and  that  the  fact 
or  circuraFtance  which  repelled  the  bar  In  his 
■case  was  that  he  had  been  absent  from  the 
state.  Such  absence  was  by  the  statute  not  to 
be  taken  as  a  part  of  the  period  of  limitation. 
The  ^ourt  held  that,  as  the  note  was  Joint  and 
several,  and  the  payee  could  without  doubt  have 
sued  either  or  all  of  the  makers,  at  any  time 
after  its  maturity,  until  it  shall  be  barred  by 
the  statute,  and  that  the  fact  that  the  statute 
Decame  a  bar  to  a  suit  against  the  other  makers 
did  not  release  or  discharge  the  one  (the  mort- 
gagor) who  had  been  absent  from  the  state 
from  liability.  That  be  could  not  avail  of  the 
•defense  under  the  statute  of  limitations  as  to 
them,  as  It  was  purely  personal  to  them.  He 
<:ould  only  rely  on  defenses  personal  lo  him- 
self, uuless  it  be  defenses  common  to  all  of 
the  makers,  such  as  payment,  release,  or  dis- 
charge of  the  debt.  That  it  could  not  be  held 
that  the  statute  only  permitted  the  deduction 
of  the  time  a  debtor  is  absent  from  the  state 
In  actions  brought  for  the  recovery  of  the  note, 
And  that,  as  no  action  was  brought,  the  de- 
<3uction  of  the  time  could  not  be  made  to  uphold 
the  sale  under  the  mortgage.  The  power  of  sale 
inserted  in  the  mortgage  was  for  the  purpose 
of  subjecting  the  mortgaged  property  to  the 
payment  of  the  debt  so  long  as  it  remained  in 
force.  Its  legal  effect  was  to  authorize  a  sale 
after  the  debt  matured,  so  long  as  It  remained 
in  existence  and  binding  on  the  mortgagor. 
The  mortgage  was  a  mere  incident  of  the  debt, 
and  adhered  to  it  as  long  as  the  debt  remained 
In  force  against  the  mortgagor,  as  nothing  was 
<Ione  to  release  or  separate  It  from  the  debt. 
The  statute  not  having  barred  the  debt  as  to 
the  mortgagor  of  the  note  who  was  absent 
from  the  state,  the  mortgagee,  as  the  holder  of 
the  note,  could  have  sued  on  It ;  he  could  have 
foreclosed  by  bill  In  equity,  by  scire  facias,  or 
have  brought  ejectment.  And  as  the  parties 
had  agreed  that  the  mortgagor's  equity  of  re- 
<lemption  might  be  foreclosed  by  a  sale  such  as 
was  made,  there  was  no  reason  why  such  a 
foreclosure  might  not  be  had  as  effectually  as 
•by  either  of  the  other  modes. 

The  grantees  of  a  mortgagor  merely  succeed 
to  his  rights.  They  stand  in  his  shoes.  They 
liave  Kot  Just  what  he  would  have  had  he  not 
transferred  his  Interest  in  the  land  to  them. 
They  have  nothing  more  than  he  at  any  time 
had  the  right  to  transfer  to  them.  The  stream 
has  not  risen,  end  cannot  rise,  higher  than  the 
fountain,  nor  can  they,  by  their  purchase  of  his 
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interest  In  the  land,  cast  additional  burdens  and 
inconveniences  upon  the  holder  of  the  mort- 
gage; and  where  the  mortgagor  has  never  ob- 
tained nor  had  the  right  to  plead  the  statute 
of  limitations,  his  grantees  have  no  such  right. 
And  as  the  time  the  original  debtor  and  mort- 
gagor Is  absent  from  the  state  Is  by  the  statute 
to  be  excepted  and  taken  from  the  period  of  lim- 
itation as  to  him  the  statute  will  not  run  in 
favor  of  his  grantees,  so  as  to  bar,  as  to  them, 
an  action  brought  to  foreclose  the  mortgage. 
Waterson  v.  Klrkwood,  17  Kan.  9. 

Where  three  persons  execute  their  Joint 
mortgage  on  land  to  secure  their  Joint  and  sev- 
eral promissory  note  to  the  mortgagee,  and  one 
of  them  leaves  the  state,  and  the  note  after- 
wards becomes  barred  by  the  statute  of  limita- 
tions as  to  the  two  who  remain  in  the  state, 
the  lien  of  the  mortgage  Is  also  barred  as  to 
the  Interest  of  the  two  In  the  lend,  and  it  can 
only  be  enforced  against  the  interest  of  the  one 
as  to  whom  the  note  Is  aoi  barred.  Low  v.  Al- 
ien, 26  Cai.  141. 

Under  the  provisions  of  statutes  that  the 
time  a  debtor  is  absent  from  the  state  shall  not 
be  deemed  part  of  the  limitation,  the  absence 
of  the  maker  of  a  mortgage  is  deemed  a  waiver 
which  will  suspend  the  running  of  the  statute 
of  limitations  as  to  him,  but  not  as  to  parties 
who  hsve  acquired  a  subsequent  encumbrance 
or  equity  of  redemption  In  the  mortgaged  prem- 
ises. This  is  the  rule  laid  down  by  the  supreme 
court  of  California.  But  a  reference  to  the 
provisions  of  sections  of  the  California  Codes 
relating  to  limitations,  and  a  comparison  of  the 
decisions  of  other  Jurisdictions,  will  disclose  the 
fact  that  such  decisions  are  dependent  In  a 
large  measure  upon  those  Code  provisions  of 
that  Slate.  See  VI.  infra.  And  from  the  fore- 
going cases  It  will  be  seen  that  the  supreme 
court  of  Illinois,  and  also  the  supreme  court 
of  Kansas,  do  not  acknowledge  such  a  doctrine 
under  the  common-law  rule.  The  reasons  for 
the  distinction,  as  well  as  the  ressons  for  dis- 
tinguishing the  rule  which  applies  In  a  case 
where  the  renewal  takes  place  before  the  bar 
of  the  statute,  and  that  applicable  where  the 
same  thing  occurs  after  the  debt  Is  barred,  are 
fully  and  exhaustively  set  out  in  Southern  P. 
Co.  V.  Prosser,  122  Cal.  413,  56  Pac  145,  VI. 
m/f'O,  which  see. 

VI.  Under  pi'ovision  of  particular  tiaiuU  or 

Code, 

The  statute  of  Arkansas  provides  (act  of 
March  25,  1880),  as  follows :  "In  suits  to  fore- 
close or  enforce  mortgages  or  deeds  of  trust. 
It  shall  be  sufficient  defense  that  they  have  not 
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it  took  any  steps  towards  purchasing  the 
land  it  was  informed  by  the  plaintiff,  in  his 
•complaint  in  the  former  action,  that  Hatch 
had  executed  the  mortgage  to  him.  Bv  that 
complaint  the  appellant  was  informed  that 
Hatch  had  subjected  the  land,  to  a  mortgage, 
and  it  knew  that  this  mortgage  had  not  oeen 
discharged  of  record.  Under  a  similar  state 
of  facts  it  was  said  of  such  a  purchaser: 
"He  further  knew,  as  matter  of  law,  that  un- 
der the  statute  of  limitations  a  renewal  of 
the  note  was  a  possible  event.  He  might, 
and  as  a  prudent  man  he  ought,  before  con- 
4sluding  his  purchase,  to  have  sought  out 
Lent  [the  plaintiff],  and  inquired  of  him  as 
to  whether  the  note  had  been  renewed  in 
fact.  If,  on  such  application.  Lent  [the 
plaintiff],  had  told  him  that  there  had  been 
no  renewal,  and  if  thereupon  Chambers  [the 
appellant],  on  the  faith  of  the  statement, 


had  closed  the  trade,  and  paid  his  money  for 
the  land.  Lent  [the  plaintiff]  would  have 
been  estopped  from  setting  up  the  mortgage 
against  the  man  whom  his  own  false  sugges- 
tions had  misled.  Not  having  pursued  that 
course,  however,  Chambers  [the  appellant] 
must  be  understood  to  have  bought  and  tak- 
en his  conveyance  subject  to  all  hazards." 
Lent  V.  Morrill,  25  CaJ.  492.  The  appel- 
lant must  also  be  deemed  to  have  known, 
as  matter  of  law,  that  the  judgment  dismiss- 
ing the  action  was  not  a  bar  to  another  ac- 
tion upon  a  different  statement  of  the  facts, 
and  that  the  plaintiff  could  quite  as  readily 
commence  another  action,  setting  forth  the 
renewal,  as  to  amend  the  complaint  in  that 
action  by  setting  up  the  same  fact.  In  as- 
suming, however,  that  because  the  plaintiff 
took  an  appeal  from  the  judgment,  instead 
of  amending  his  complaint,  the  defects  upon 


t>een  brought  within  the  period  of  limitation 
prescribed  by  law  for  a  suit  on  the  debt  or  lia- 
bility for  the  security  of  which  they  were  given. 
Provided,  when  any  payment  Is  made  on  any 
such  existing  indebtedness,  before  the  same  Is 
l>arred  by  the  statute  of  limitations,  such  pay- 
ment ^hall  not  operate  to  revive  said  debt,  or 
to  extend  the  operations  of  the  statate  of  lim- 
itation with  reference  thereto,  so  far  as  the 
aame  affects  the  rights  of  third  parties,  unless 
the  mortgagee,  trustee,  or  beneficiary  shall, 
prior  to  the  expiration  of  the  period  [of  the 
operation]  of  the  statute  of  limitation,  Indorse 
a  memorandum  of  such  payment  with  date 
thereof  on  the  margin  of  the  record  where  such 
instrument  Is  recorded,  which  Indorsement  shall 
be  attested  and  dated  by  the  clerk."  Sandels 
A  H.  Dig.  I  5004. 

The  very  enactment  of  such  a  statute  would 
aeem  to  be  a  legislative  construction  in  favor 
of  the  theory  that,  previous  to  the  enactment, 
the  rule  In  that  state  was  that  a  payment  on 
such  existing  Indebtedness  would  revive  the 
^bt  and  extend  the  operations  of  the  statute 
of  limitations  even  so  as  to  affect  the  rights  of 
third  parties ;  and  that  but  for  this  statute  the 
rule  in  Arkansas  would  be  the  same  as  In  the 
majoiity  of  the  other  states,  as  Indicated  by  the 
foregoing  declslona 

In  California  a  mortgage  does  not,  as  at 
•common  law,  give  a  right  of  possession  to  the 
mortgagee:  and  hence,  from  this  fact,  and  the 
difference  between  the  statute  of  limitations  of 
California  and  the  other  states,  the  decisions 
of  the  courts  In  the  other  states,  to  the  effect 
that  the  mortgagee  has  a  remedy  on  his  mort- 
age after  the  note  to  secure  which  the  mort- 
age Is  given  Is  barred  by  the  statute  of  limi- 
tations, have  no  application.  Where  a  note  Is 
secured  by  a  mortgage  upon  real  property,  and 
subsequently,  after  the  remedy  on  the  note  Is 
barred  by  the  statute  of  limitations  the  mort- 
gagor executes  a  second  mortgage  to  a  third 
party,  such  third  party  can  Interpose  the  plea 
of  the  .statute  of  limitations  in  a  suit  to  fore- 
close the  first  mortgage  and  thus  secure  priority 
for  his  subsequent  mortgage ;  and  this,  even 
thongh  the  mortgagor  bad,  after  the  execution 
of  the  second  mortgage,  and  after  the  first  note 
was  barred.  Indorsed  on  that  note  that  he  re- 
newed, revived,  and  agreed  to  pay  the  same; 
the  reason  being  that  after  disposing  of  the 
mortgacred  premises  by  a  deed  of  sale  the  mort- 
gagor loses  all  control  of  them.  His  personal 
liability  thereby  becomes  separated  from  the 
ownership  of  the  land,  and  he  cannot  by  any 
subsequent  act  of  his  create  or  revive  charges 
upon  the  premises.     He  Is  as  to  the  premises 


of  "lelllng  the  premises,  he  executes  a  second 
mortgage  of  them,  he  Is  equally  without  power 
to  revive  by  any  act  of  his  the  lien  of  a  for- 
mer mortgage,  so  as  to  destroy  or  Impair  the 
efiUcacy  of  the  Hen  thus  created.  Lord  v.  Mor- 
ris. 18  Cal.  482. 

The  former  view  that  a  statute  of  limitations 
proceeded  upon  the  presumption  of  payment, 
and  that  the  effect  of  acknowledgment  was  to 
rebut  this  presumption,  and  place  the  debt  upon 
Its  original  footing.  Is  now  exploded,  and  the 
sutute  Is  universally  regarded  as  one  of  repose, 
the  benefit  of  which  may  be  relinquished  by  the 
party  Interested,  but  cannot  be  taken  from  him 
without  his  consent ;  and  If  two  or  more  per- 
sons are  bound  the  same  protection  Is  afforded 
to  each,  and  an  acknowledgment  by  one  Is  not 
available  against  another,  unless  he  had  au- 
thority to  make  it,  either  expressly  given  or  re- 
sulting from  the  relation  of  the  parties. 

An  acknowledgment  of  an  amount  due  upon 
a  note  after  it  has  become  barred  by  the  stat- 
ute of  limitations  will  not  revive  the  Uen  of  a 
mortgage  upon  land  sold  to  a  third  party  before 
the  acknowledgment  is  made,  though  the 
grantee  has  notice  of  the  previous  transactions 
between  the  other  parties. 

But  If  the  debt  had  not  been  barred  at  the 
time  of  the  making  of  the  acknowledgment  the 
position  would  have  been  different.  The  holder 
of  the  note  and  mortgage  having  no  notice  of 
the  agreement  of  purchase.  If  he  had  suffered 
the  statute  to  run,  relying  upon  the  acknowledg- 
ment, he  would  have  been  entitled  to  protection. 
McCarthy  v.  White,  21  Cal.  495,  82  Am.  Dec. 
754. 

Section  2911  of  the  Civil  Code  of  California 
provides  that  "a  lien  Is  extinguished  by  the 
lapse  of  time  within  which,  under  the  provi- 
sions of  the  Code  of  Civil  Procedure,  an  action 
can  be  brought  upon  the  principal  obligation." 

By  i  2922  it  Is  provided  that  "a  mortgage 
can  be  created,  renewed,  or  extended  only  by 
writing,  executed  with  the  formalities  required 
In  the  case  of  a  grant  of  real  property."  Un- 
der these  statutes  a  mortgage  Is  barred  by  the 
statute  of  limitations  whenever  the  period  lim- 
ited b>  the  Code  of  Civil  Procedure  for  the  com- 
mencement of  an  action  upon  a  note  to  secure 
which  the  mortgage  Is  given  has  expired,  and 
the  lien  Is  extended  or  renewed  by  an  agree- 
ment Indorsed  on  the  note  agreeing  for  a  con- 
sideration to  extend  the  time  for  Its  payment, 
signed  by  the  maker  of  the  note, — the  mort- 
gagor.    Wells  V.  Harter,  !>6  Cal.  342. 

A  letter  written  by  a  debtor  to  his  creditor, 
after  the  maturity  of  the  debt  and  before  It  is 
barred  by  the  statute  of  limitations,  in  which 


iienceforth   a   mere  stranger.     And   If,   instead    he  refers  to  an  Indebtedness,  expresses  a  desire 
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wMcli  the  demurrer  was  sustained  could  not 
be  obviated,  the  appellant  relied  upon  its 
own  judgment,  and  not  upon  any  statement 
or  representation  of  the  plaintiff.  The  con- 
duct of  the  plaintiff  in  this  respect  was  pure- 
ly within  his  lecal  rights,  and  any  inference 
which  the  appellant  mi^ht  draw  therefrom 
would  not  estop  the  plaintiff  from  asserting 
his  rights.  While  the  date  of  the  mortgage 
set  forth  in  the  former  complaint  showed 
that  the  statute  of  limitations  had  run  be- 
fore that  action  was  commenced,  there  was 
no  statement  therein  that  the  debt  had  be- 
come barred,  nor  were  the  facts  therein  stat- 
ed inconsistent  with  those  set  forth  in  the 
present  complaint. 

The  judgment  and  order  are  affirmed. 

We  concur:  Beatty,  Ch.  J.;  Oarontte, 
J.;  Van  Byke,  J.;  Temple,  J. 

MoFarlaAd,  J.,  dissenting: 

I  am  not  able  to  agree  with  the  conclusion 
reached  b^  a  majority  of  the  court  in  this 
case.  Waiving  all  other  questions,  I  think 
that  the  judgment  in  the  first  action  is  a  bar 
to  the  present  action.  "Whether  a  former 
judgment  will  operate  as  a  bar  to  an  action 


depends  upon  the  identity  of  the  two  causes 
of  action  and  of  the  parties."  Pamell  v. 
Hahn,  61  Cal.  131.  In  the  case  at  bar  the 
two  actions  were  between  the  same  parties, 
and  upon  the  same  identical  cause  of  action, 
namely,  a  promise  to  pay  $4,000,  and  a  mort- 
gage to  secure  it,  made  and  executed  in  1892. 
Respondent  cannot  claim  that  the  cause  of 
action  is  the  new  promise  made  in  1895,  for 
under  that  view  the  mortgage  would  not 
cover  it.  Southern  P,  Co,  v.  Prosser,  122 
Cal.  413,  55  Pac.  145;  WeUs  v.  Harter,  56 
Cal.  342.  Whether  or  not  a  renewal  of  a 
debt  secured  by  a  mortgage  does,  in  any 
case,  extend  the  life  of  the  mortgage,  is 'a 
question  about  which  there  is  some  conflict 
in  the  authorities.  It  was  held,  however,  in 
Southern  P.  Co.  y.  Prosser,  122  Cal.  413,  65 
Pac.  146,  that,  when  the  promise  is  made 
aft^  the  statute  of  limitations  has  run,  then 
it  constitutes  a  new  cause  of  action,  which 
must  be  sued  on  as  such,  and  does  not  renew 
or  extend  the  mortgage;  but  when  the  ac- 
knowledgment is  made  before  the  statute 
has  run,  and  while  .the  debt  is  still  alive, 
— as  in  the  case  at  bar, — then  the  original 
obligation  is  the  cause  of  action,  and  carries 
with  it  the  mortgage  given  to  secure  it. 


to  pay  it,  and  requests  the  creditor  to  irlve  him 
employment  so  that  he  may  make  payment  in 
work,  has  the  effect,  under  i  860  of  the  Code  of 
Civil  Procedure,  to  Interrupt  the  running  of  the 
statute. 

A  written  acknowledgment  of  an  Indebted- 
ness, made  after  Its  maturity,  but  before  it  Is 
barred  by  the  statute  of  limitations,  establishes 
a  mere  continuation  of  the  original  contract, 
and  an  action  brought  thereon  after  the  expi- 
ration of  the  original  period  of  limitation  Is 
based  upon  the  principal  obligation,  and  not 
upon  a  new  contract.  Such  an  acknowledg- 
ment, under  i  2011  of  the  Civil  Code,  operates 
to  extend  the  time  of  a  mortgage  by  which  the 
principal  obligation  was  originally  secured. 
Southern  P.  Co.  v.  Prosser,  122  Cal.  418,  55 
Pac.  145. 

The  Civil  Code  of  California  prescribes  the 
manner  of  creating  liens,  and  enumerates  the 
various  means  by  which  they  are  extinguished 
(Civil  Code,  II  2809-2018).  This  enumeration 
Is  no  doubt  intended  to  be  exclusive,  and  the 
only  provision  applicable  to  this  case  is  I  2911 
above  quoted.  In  this  case  the  complaint  was 
filed  more  than  four  years  after  the  maturity  of 
the  note,  and  the  superior  court  held,  on  de- 
murrer, that  the  action  was  barred  by  the  stat- 
ute of  limitations.  The  Judgment  of  the  su- 
perior court  was  reversed  in  department  on  the 
ground  that  the  note  was  taken  out  of  the  op- 
eration of  the  statute  by  a  new  promise  or  ac- 
knowledgment in  writing  (Code  (71  v.  Proc.  | 
800),  but  at  the  same  time  it  was  held  that- the 
right  to  foreclose  the  mortgage  was  barred.  As 
to  this  latter  point  only,  a  rehearing  was 
granted  on  the  petition  of  the  appellant.  The 
supreme  court  adopted  the  department  opinion 
upon  the  first  point.  The  question  whether 
the  lien  of  this  mortgage  was  extinguished, 
therefore,  resolved  lti»elf  into  the  question 
whether  an  action  such  as  this  is  based  upon  the 
principal  obligation,  i.  e.,  the  note  which  the 
mortgage  was  given  to  secure,  or  upon  the  new 
promlFC  implied  from  the  written  acknowledg- 
ment of  the  debt.  A  wide  diversity  of  opinion 
upon  this  point  may  be  discovered  in  the  re- 
ported decisions  of  this  court,  but  It  Is  to  be 
observed  tbat  these  expressions  of  opinion  were 
generally  unnecessary,  and  have  generally  ig- 
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nored  the  distinction  between  a  new  promise 
made  before,  and  one  made  after,  the  statute 
has  run.  The  distinction  is  very  clearly  stated 
in  I  81  in  Wood  on  Limitation  of  Actions,  as 
follows:  '*l'he  distinction  between  the  ac- 
knowledgment of  a  debt  before,  and  one  after^ 
the  statute  has  run,  consists  merely  in  Its  ef- 
fect upon  the  debt  and  the  remedy.  An  ae* 
knowlcdgment  or  promise  made  before  the  stat* 
ute  has  run  vitalises  the  old  debt  for  another 
statutory  period  dating  from  the  time  of  the 
aclmowledgment  or  promise,  while  an  acknowl- 
edgment made  after  the  statute  has  run  gives 
a  new  cause  of  action,  for  which  the  old  debt 
Is  a  consideration.** 

This  distinction  seems  to  be  recognised  In  the 
phrase  **new  or  continuing  contract,*'  in  |  860 
of  the  Code  of  Civil  Procedure,  and  is  clearly 
stated  by  Mr.  Justice  Rhodes  in  his  opinion  !» 
McCormick  v.  Brown,  86  Cal.  180,  95  Am.  Dec 
170,  as  follows :  **There  are  two  ultimate  facts 
that  may  be  proved  in  the  mode  prescribed, — 
a  continuing  contract  and  a  new  contract.  The 
acknowledgment  or  promise  made  while  the  con- 
tract is  a  subsisting  liability  establishes  a  con- 
tinuing contract ;  and,  when  made  after  the 
bar  of  the  statute,  a  new  contract  Is  created.*' 

In  Smith  V.  Richmond,  10  Cal.  477,  it  was 
held  that  the  new  promise  is  not  the  cause  of 
action,  but  only  evidence  that  the  original  cause 
of  action  is  not  barred. 

In  Chabot  v.  Tucker,  80  Cal.  438,  Mr.  Jus- 
tice Temple  says,  in  his  opinion,  that  Smith  v. 
Richmond,  10  Cal.  477,  was  overruled  In  Mc- 
Cormick V.  Brown,  86  Cal.  180,  05  Am.  Dec. 
170,  as  to  this  point.  It  Is  too  strong  an  ex- 
pression to  say  that  the  earlier  decision  was 
overruled  by  the  latter,  for  it  was  not  men- 
tioned or  referred  to,  and  the  two  cases  were 
not  alike.  In  the  former,  the  new  promise  was 
made  before  the  bar  of  the  statute  had  attached 
to  the  original  obligation,  while  in  McCormick 
V.  Brown,  86  Cal.  180,  05  Am.  Dec.  170,  the 
statute  had  run  before  the  date  of  the  new 
promise,  and  it  seems  clear  that  the  express  in- 
tention was  to  distinguish  the  two  classes  of 
cases  and  the  doctrine  applicable  to  them  re- 
spectively. On  principle  this  distinction  must 
exist.    When  a  debtor  makes  a  new  promise  be» 
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Therefore,  in  the  case  at  bar,  the  two  suits 
in  question  were  upon  the  same  cause  of  ac- 
tion,— ^the  original  obligation;  and,  judg- 
ment having  gone  against  respondent  in  the 
first  suit,  that  judgment  is  a  bar  to  the  sec- 
ond. The  fact  that  in  the  first  suit  respond- 
ent did  not  present  his  case  fully  enough,  as 
he  might  have  done,  gives  him  no  legal  right 
to  try  it  over  again  in  another  suit  upon  the 
same  cause  of  action.  This  principle  is  ful- 
ly stated  in  Woolverton  v.  Baker,  98  Cal. 
628,  33  Pac.  731,  as  follows:  "A  party  can- 
not litigate  his  cause  of  action  by  piecemeal, 
and,  after  a  judgment  against  him,  seek  in 
another  action  to  obtain  relief  dependent  up- 
on the  transaction  therein  adjudged,  by 
bringing  forward  claims  and  demands  prop- 
erly belonging  to  the  first  action.  The  judg- 
ment against  him  is  conclusive,  not  only  of 
what  was  in  fact  determined,  but  also  of  all 
matters  which  might  have  been  presented  in 
support  of  his  cause  of  action  and  litigated 
therein.  The  rule  is  stated  by  Vice  Chiuicel- 
lor  Wigram  in  Henderson  ▼.  Henderson,  3 
Hare,  115:  'Where  a  given  matter  becomes 
the  subject  of  litigation  in  and  of  adjudica- 
tion by  a  court  of  competent  jurisdiction, 
the  court  requires  the  parties  to  that  litiga- 


tion to  bring  forward  their  whole  case,  and 
will  not,  except  under  special  circumstances, 
permit  the  same  parties  to  open  the  same 
subject  of  litigation  in  respect  of  matter 
which  might  have  been  brought  forward  as  a 
part  of  the  subject  in  contest,  but  which  was 
not  brought  forward  only  because  they  have, 
from  negligence,  inadvertence,  or  even  acci- 
dent, omitted  part  of  their  case.  The  plea 
of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the 
court  was  actually  required  by  the  parties 
to  form  an  opinion  and  pronounce  a  judg- 
ment, but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and 
which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time,' " — citing  cases.  See  also  Wells  v.  Ed- 
mison,  4  Dak.  46,  22  N.  W.  497,  and  cases 
there  cited;  Hamilton  v.  Qutmby,  46  111.  00; 
Crew  V.  Pratt,  119  Cal.  149,  61  Pac.  38.  A 
judgment  does  not  fail  to  be  a  bar  merely  be- 
cause it  was  rendered  on  demurrer.  As  was 
said  in  2'erry  v.  Hammonds,  47  Cal.  32, 
whether  or  not  such  a  judgment  is  a  bar 
"depends  upon  the  questions :  First,  wheth- 
er the  demurrer  went  to  the  merits  of  the  ac- 
tion; and,  second,  whether  the  cause  of  ac- 


fore  an  action  is  barred  upon  the  original  con- 
tract, he  does  not  make  himself  liable  a  second 
time  for  the  same  debt,  and  the  old  promise  Is 
not  merged  in  the  new;  he  merely  continues 
his  original  liability  for  a  longer  term.  In 
other  words,  he  merely  waives  so  much  of  the 
period  of  limitations  as  has  run  in  his  favor. 
But  when  his  legal  obligation  Is  at  an  end  by 
reason  of  the  lapse  of  the  full  period  of  limi- 
tation or  of  a  discharge  in  bankruptcy,  a  new 
promise  creates  a  new  obligation,  and  is  Itself 
the  basis  of  the  action.  A  clear  recognition  of 
this  distinction  reconciles  all  beeming  conflict 
in  the  decisions  of  this  court,  and  demonstrates 
the  esHential  difference  between  this  case  and 
the  case  of  Wells  v.  Harter,  66  Cal.  342,  in 
which  it  appears  that  the  action  on  the  princi- 
pal obligation  had  been  barred  before  the  new 
promise  was  made.  In  that  case,  of  course,  the 
lien  of  the  mortgage  was  extinguished  by  the 
express  terms  of  {  2911  of  the  Civil  Code,  and 
could  only  be  renewed  by  compliance  with  the 
requirements  of  i  2922  of  the  Civil  Code.  But 
here  the  right  of  action  never  was  barred. 
There  never  was  a  time  when  It  could  not  be 
maintained  on  the  principal  obligation,  and 
there  was  no  occasion  to  renew  the  lien.  If  it 
should  be  claimed  that  the  Hen  was  "extended," 
the  answer  is,  that  the  extension  of  a  lien  is 
not  the  prolongation  of  Its  life,  but  Is  making  it 
security  for  an  additional  obligation.  South- 
em  P.  Co.  V.  Prosser,  122  Cal.  413,  55  Pac.  145. 
The  agreement  of  a  vendee  of  a  mortgagor, 
or  of  his  successor  In  Interest,  to  assume  and 
pay  the  mortgage,  operates  as  an  agreement  to 
pay  the  note  secured  thereby;  and  where  such 
agreement  Is  made  before  the  note  is  barred  by 
the  BtPtutc  of  limitations,  it  operates  as  a  new 
promise  continuing  the  note,  and  removing  It 
from  the  operation  of  the  statute  as  against 
the  promisor,  which  begins  to  run  as  against 
him  only  from  the  date  of  the  promise.  Such 
promise  may  be  enforced  In  equity  by  the  mort- 
gagee in  the  action  to  foreclose  the  mortgage. 
In  such  a  case,  there  Is  a  mere  continuation  of 
the  liability  upon  the  note  for  a  longer  term, 
which  carries  with  it  a  continuation  of  the 
lien  of  the  mortgage.  There  is  no  merger  of 
the  debt  in  a  new  contract,  and  no  renewal  or 
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extension  of  the  lien,  nor  any  extinguishment 
thereof;  but  it  Is  merely  continued  for  the  pe- 
riod during  which  the  note,  as  continued,  has 
to  run.  Section  2922  of  the  Civil  Code  is  not 
applicable,  where  the  statute  of  Umltations  has 
not  fully  run  against  the  debt  before  the  ne«7 
promise  Is  made.  Daniels  v.  Johnson,  129  Cal. 
415.  61  Pac.  1107. 

An  ordinary  mortgage  or  deed  of  trust  is  not 
an  evidence  of  indebtedness.  No  cause  of  ac- 
tion or  right  to  foreclose  can  accrue  under  a 
mortgage  or  deed  of  trust  alone,  except  in  the 
extremely  rare  case  that  It  contains  a  covenant 
to  pay,  and  even  then  the  covenant  will  be  a 
feature  independent  of,  and  separable  from,  th0 
mortgage  proper.  The  mortgage  or  deed  of 
trust  confers,  not  upon  Its  holder,  but  upon  the 
holder  of  the  debt,  the  right  to  resort  to  the 
property  described,  for  Its  payment ;  and  so  It 
is  impossible  that  an  action  or  right  to  make  a 
sale  can  accrue  unless  It  shall  accrue  under 
the  debt.  What,  therefore,  the  word  "accrue" 
means  in  the  16th  section  It  must  mean  In  the 
11th  section, — the  two  must  be  construed  to- 
gether and  thus  construing  them,  it  is  quite  ap- 
parent that  the  cause  of  action  or  right  to  make 
sale  is  to  be  regarded  as  having  accrued  after 
the  last  payment  Indorsed  upon  the  indebted- 
ness. Schlffersteln  v.  Allison,  123  111.  662,  15 
N.  E.  275. 

Section  11  of  chap.  83  of  the  Revised  Stat- 
utes of  Illinois  provides  that  "no  person  shall 
commence  an  action,  or  make  a  sale  to  foreclose 
any  mortgage  or  deed  of  trust  In  the  nature  of 
a  mortgage,  unless  within  ten  years  after  the 
right  of  action  or  right  to  make  such  sale  ac- 
crues." The  16th  section  of  the  same  act  Is: 
'^Actions  on  bonds,  promissory  notes,  bills  of 
exchange,  written  leases,  written  contracts,  or 
other  evidences  of  indebtedness  in  writing,  shall 
be  commenced  within  ten  years  next  after  the 
cause  of  action  accrued ;  but  if  any  payment  or 
new  promise  to  pay  shall  have  been  made.  In 
writing,  on  any  bond,  note,  bill,  lease,  contract, 
or  other  written  evidence  of  Indebtedness, 
within  or  after  the  said  period  of  ten  years, 
then  an  action  may  be  commenced  thereon  at 
any  time  within  ten  years  after  the  time  of  such 
payment  or  promise  to  pay."  P.  H.  V. 
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tion  is  the  same."  See  Billow,  Estoppel, 
p.  66.  "If  proper  parties  join  issue  upon 
questions  either  of  law  or  fact  before  a  com- 
petent court,  they  must  abide  by  the  deci- 
sion." Trescott  v.  Letois,  12  La.  Ann.  197. 
"In  petitory  actions  the  defendant  is  bound 
to  plead  all  the  titles  under  which  he  claims 
to  be  owner,  and  a  final  judgment  rendered 
in  favor  of  plaintiff  may  be  pleaded  as  rea 
judicata  against  any  title  which  the  defend- 
ant was  possessed  of  at  the  time,  but  omitted 
to  plead."  Shaffer  ▼.  Bcuddy,  14  La.  Ann. 
582.  In  Hamili(M\  v.  Quimhy,  46  111.  90,  it 
was  held  that  "a  former  adjudication  of  the 
matter  in  controversy  is  conclusive  between 
the  same  parties  in  a  subsequent  proceeding 
upon  the  same  matter,  not  only  as  to  the 
matters  actually  determined,  but  as  to  every 
other  thin^  then  within  the  knowledge  of 
the  complainant  which  might  have  been  then 
set  up  as  groimd  for  relief  and  litieated  in 
the  first  suit."  In  the  case  at  bar  the  court 
llnds  that  the  judgment  in  the  first  case 
"was  based  solely  on  the  ground  that  by  the 
complaint  in  said  action  the  claim  of  plain- 
tiff m  said  action  appeared  to  be  barred  by 
I  337  of  the  Code  of  Civil  Procedure."  This 
was  a  final  determination  against  respond- 
ent upon  the  cause  of  action  set  up  in  his 
complaint  in  that  case,  and  which  is  the 
jame  cause  of  action  set  up  in  the  case  at 


bar;  and  upon  what  principle  can  he  be  al- 
lowed to  litigate  that  adjudicated  question  in 
another  action?  There  is  not  even  the  pre- 
tense that  he  failed  to  properly  present 
his  case  in  the  former  action  through 
inadvertence,  mistake,  surprise,  or  excusable 
neglect.  When  he  commenced  the  former 
suit,  he  knew  the  fact  which  he  now  says 
is  necessary  to  a  full  statement  of  his  cause 
of  action,  but  did  not  aver  it.  His  attention 
was  specially  called  to  the  defect  in  his  com- 
plaint by  demurrer.  The  court  sustained 
the  demurrer,  and  gave  him  leave  to  amend, 
and  he  refused  to  do  so;  and  he  now  con- 
tends that,  after  his  appeal  from  the  judg- 
ment, and  after  its  affirmance,  he  could  then 
commence  and  maintain  a  new  suit  on  the 
same  cause  of  action  by  simply  putting  into 
the  complaint  in  the  second  suit  what  he  re- 
fused to  put  into  the  complaint  in  the  first. 
If  this  can  be  done,  then  there  is  no  end  of 
litigation,  and  no  limit  to  multiplicity  of  ac- 
tions. As  before  stated,  there  is  here  no  new 
cause  of  action,  and  no  new  facts  not  exist- 
ing within  respondent's  knowledge  at  the 
commencement  of  the  first  suit.  In  my  opin- 
ion, the  judgment  and  order  appealed  from 
should  be  reversed. 


Rehearing  denied. 
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GOODYEAR    SHOE  MACHINERY    COM- 
PANY, Avpt., 

.  David  G.  JACKSON  et  aX. 

(112  Fed.  146.) 

1.  iBfrlnvemeiit  of  tbe  patent  bx  a 
pvrchaver'a  replacing  parts  of  a  pat- 
ented macblne  consists  In  the  substantial 
rebuilding  of  the  machine,  and  is  fundamen- 
tally different  from  s  contributory  Inerlnge- 
ment  the  essence  of  which  lies  in  concerting 
or  planiiing  with  others  in  an  unlawful  In- 
vasion of  the  paten tee*s  rights. 

a.  The  riflrhtft  of  a  pnrehaaer  of  a  pat- 
ented machine  extend  to  repairing  or  re- 
storing it  after  decay,  injury,  or  partial  de- 
struction, but  not  to  complete  construction  or 
{production  over  again  of  the  patented  ar- 
ticle as  a  whole,  after  it  has  fulfilled  its  pur- 
pose and  has  been  practically  destroyed. 

8.  A  purchaser  may,  without  Infringe- 
ment,  replace  In  the  feeding  device  a 
-vrornont  cam  ivhlch,  iirlth  its  con- 
nections, flrlTCS  the  vertical  move- 
ment to  the  needle  in  the  Fowler  &  War- 
ren patent  No.  545,625,  for  improved  feed  in 
a  machine  for  sewing  shoes,  which  claims  the 
needle,  the  mechanism  for  actuating  it  to 
cause  it  to  penetrate  the  between  substance; 


Note. — For  an  earlier  case  in  this  series  as 
to  what  constitutes  contributory  infringement 
of  patent,  see  Ileaton-Penlnsular  Button-Fast- 
ener Co.  V.  Eureka  Specialty  Co.  (C.  C.  App. 
6lh  C.)  85  L.  R.  A.  728. 

As  to  rights  of  purchaser  of  patented  article 
generally,    see    Sheldon    Axle    Co.    v.    Standard 
Axle  Works  (C.  C.  E.  D.  Pa.)  3  L.  R.  A.  650. 
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the  feeding  point,  mechanism  for  actnatlng 
it  to  cause  it  to  move  endwise  and  penetrate 
the  between  substance  in  a  path  at  right 
angles  to  the  path  of  the  needle;  and  mech- 
anism to  move  the  feed  point  sldewlse  after 
it  has  penetrated  and  while  It  is  in  the  be- 
tween substance,  for  feeding  the  work,  leav- 
ing the  shoe  free  to  be  turned  upon  the  feed- 
ing point  as  an  axis  during  the  feeding  ope- 
ration,— all  combined. 

4.  A  purchaser  max*  vrlthout  Infringe- 
ment, replace  the  cam  -vrhich  moves 
the  carrier  to  and  from  the  curved  needle, 
and  the  carrier  of  the  welt  guide.  In  the 
Fowler  ft  Warren  patent  No.  560,705,  for 
new  and  improved  welt  guide  mechanism  for 
sewing  machines,  which  claims  the  welt 
guide,  its  holder,  a  carrier  for  the  welt  guide 
holder,  and  means  for  moving  the  holder  with 
relation  to  its  carrier  and  for  moving  the 
carrier  to  and  from  the  curved  needle  to 
cause  a  point  in  the  welt  guide  to  move  in 
the  arc  in  which  the  curved  needle  moves, — 
all  combined. 

5.  The  replacement,  by  a  purchaser, 
of  the  eam  on  the  pull-off  lever 
ivhich  moves  the  pull-off  truck.  Is  not 
an  Infringement  of  the  Fuller  ft  Warren  pat- 
ent No.  564,086,  for  improvement  in  means 
for  providing  slack  thread  In  a  machine  for 
sewing  shoes,  which  calls  for  the  combination 
of  tension,  iooper,  hook  needle,  a  pull-off 
mechanism  between  the  needle  and  the  ten- 
sion, and  actuating  mechanism  timed  to 
cause  the  pull-off  mechanism  to  make  Its  pnll> 
ing  stroke  after  the  hook  needle  has  com* 
pleted  its  loop-drawing  stroke,  and  while  the 
loop  Is  held  under  strain  by  the  hook  of  the 
needle. 

.(December  6,  1001.) 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
lor  the  District  of  Massachusetts  in  favor 
of  defendants  in  a  suit  to  enjoin  infringe- 
ment of  certain  patents.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Wehh,  District  Judffe. 

Messrs.  Elmer  P.  Howe  ana  Benjamin 
Pldllips,  for  appellant: 

The  law  gives  the  owner  of  a  patent  the 
exclusive  right  to  the  use  of  the  device  cov- 
ered by  his  patent;  and  a  rule  that,  because 
the  patentee,  or  the  owner  of  a  patent,  can- 
not agree  with  those  who  wish  to  use  his  de- 
vice as  to  the  price  to  be  paid  for  such  use 
another  may  pirate  upon  the  patent  with 
impunity,  would  be  destructive  of  patent 
property. 

American  Bell  Teleph,  Co,  v.  Cuahma/n 
Teleph.  rf  Service  Co,  1  L.  R.  A.  799,  36  Fed. 
488 ;  Consolidated  Roller-Mill  Co,  v.  Coombs, 
39  Fed.  803;  Campbell  Printing  Press  dt 
Mfg,  Co.  V.  Manhattan  R.  Co.  49  Fed.  930. 

The  making  by  the  defendant  of  the  main 
elements  of  the  patented  combinations  con- 
stituted an  infringement  of  the  patents. 

Singer  Mfg.  Co.  v.  Springfield  Foundry  Co, 
34  Fed.  3P3;  Davis  Electrical  Works  v.  Edi- 
son Electric  Light  Co.  8  C.  C.  A.  616,  21  U. 
S.  App.  74,  60  Fed.  276. 

Mr.  Vere  Goldthuraite,  for  appellees: 

Where  a  machine  is  purchased  outright, 
as  in  this  ca.se,  the  purcnaser  has  the  right 
to  repair  and  replace  worn  or  broken  parts. 

Mitchell  V.  Hawley,  16  Wall.  544,  21  L. 
ed.  322;  Robinson,  Patents,  9  827;  Wilson 
V.  Simpson,  9  How.  109,  13  L.  ed.  66;  Adams 
V.  Burke,  17  Wall.  453,  21  L.  ed.  700. 

Colt,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

Tliere  is  presented  on  this  appeal  the  sin- 
gle question  of  legitimate  or  illegitimate  re- 
pair by  the  purchasers  of  a  patented  ma- 
chine. The  aefendants,  in  rather  a  small 
way,  were  engaged  in  the  business  of  general 
jobbing  and  repair  work,  and  several  pur- 
chasers sent  their  machines  to  the  defend- 
ants' shop  for  repairs.  In  repairing  the 
machines,  the  defendants  made  and  replaced 
a  number  of  parts,  and  the  contention  is 
that  these  repairs  constituted  an  infringe- 
ment of  three  of  the  complainant's  patents 
for  attachments  to  these  machines. 

Jt  is  admitted  by  counsel  that  the  case 
stands  the  same  as  if  the  suit  had  been 
brought  directly  against  the  purchasers. 
This  limits  the  issue  strictly  to  tne  right  of 
the  purchasers  to  make  these  repairs,  and 
elitninates  any  question  of  possible  contribu- 
tory infringement  by  the  defendants  by  rea- 
son of  making  and  selling  parts  of  these  ma- 
chines. 

But,  although  the  case  stands  the  same  as 
if  suit  had  been  brought  directly  against  the 
purchasers,  the  complainant's  brief  and  ar- 
gument have  proceeded  largely  upon  the  as- 
sumption that  infringement  by  the  purchas- 
er of  a  patented  machine  is  closely  allied  to 
contributory  infringement,  in  that  both 
kinds  of  infringement  relate  to  making  a 
part  of  a  patented  invention,  as  distin- 
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ffuished  from  making  the  whole;  and  this 
has  led  the  complainant  to  base  infringement 
mainly  upon  the  circumstance  that  the  pur- 
chasers, in  repairing  their  machines,  re- 
placed one  of  the  material  elements  of  the 
patented  combinations.  The  fact  is,  how- 
ever, that  the  two  kinds  of  infringement  are 
fundamentally  different. 

Infringement  is  the  unlawful  making  or 
selling  or  using  of  a  patented  invention. 
Contri]>utory  infringement  is  "the  intention- 
al aiding  of  one  person  by  another  in  the  un- 
lawful making  or  selling  or  using  of  the  pat- 
ented invention;"  and  this  is  usually  done 
by  making  or  selling  a  part  of  the  patented 
invention  with  the  intent  and  purpose  of  so 
aiding.  The  essence  of  contributory  in- 
fringement lies  in  concerting  or  planning 
with  others  in  an  imlawful  invasion  of  the 
patentee's  rights.  Howson,  Contrib.  In- 
fringe. Pat.  1 ;  Thomson- Houston  Electric 
Co,  V.  Kelsey  Electric  R,  Specialty  Co.  72 
Fed.  1010;  Thomson-Houston  Electric  Co,  v. 
Ohio  Brass  Co.  78  Fed.  139;  Wallace  v. 
Holmes,  9  Blatchf.  05,  Fed.  Cas.  No.  17,100; 
Uentcich  v.  Pond,  10  Blatchf.  39,  Fed.  Cas. 
No.  11,  702;  Saxe  v.  Hammond,  1  Bann.  & 
Ard.  629,  Fed.  Cas.  No.  12,411;  Richardson 
V.  Soyes,  2  Bann.  &  Ard.  398,  Fed.  Cas.  No. 
11,792;  Schneider  v.  Pountney,  21  Fed.  399; 
Trovers  v.  Beyer,  23  Blatchf.  423,  26  Fed. 
450;  Snyder  v.  Bunnell,  29  Fed.  47;  Cellu- 
loid Mfg,  Co.  V.  American  Zylonite  Co.  30 
Fed.  437;  Singer  Mfg,  Co.  v.  Springfield 
Foundry  Co,  34  Fed.  393 ;  Schneider  v.  Mis- 
souri Glass  Co,  36  Fed.  582;  Heaton-Penin- 
sular  Button-Fastener  Co,  v.  Eureka  Spe- 
cialty Co,  35  L.  R.  A.  728,  25  C.  C.  A.  267, 
47  U.  S.  App.  146,  77  Fed.  288. 

Infringement  by  the  purchaser  of  a  pat- 
ented machine  consists  in  the  substantial 
rebuilding  of  such  machine.  A  contributory 
infringer  necessarily  only  makes  or  sells  a 
part  of  the  patented  invention.  The  pur- 
chaser of  a  patented  machine,  in  order  to  in- 
fringe, must  make  or  reproduce,  in  sub- 
stance, the  whole  patented  invention.  To 
prove  infringement,  in  one  case,  it  is  only 
necessary  to  show  a  partial  infringement  in 
aid  of  an  unlawful  complete  infringement, 
while  in  the  other  case  a  substantially  full 
and  complete  infringement  must  be  estab- 
lished. The  rule  that  a  person  may  be  guil- 
ty of  contributory  infringement  by  making 
or  selling  a  material  element  of  the  patent- 
ed combination  has  no  application  to  in- 
fringement by  the  purchaser  of  a  machine 
embodying  such  patented  combination.  A 
purcha.scr  stands  in  no  different  position 
from  an  ordinary  infringer,  except  in  the 
circumstance  that  he  has  bought  a  patented 
machine,  and,  consequently,  his  infringement 
does  not  consist  in  the  construction  of  a 
whollv  new  machine,  but  in  the  reconstruc- 
tion  of  such  machine  after  it  is  worn  out  or 
substantially  destroyed. '  The  essence  of  the 
infringement  is  the  same  in  both  cases. 

The  ordinary  infringer  makes  the  entire 
patented  machine;  the  infringing  purchaser 
begins  with  what  remains  of  the  patented 
machine,  and  rebuilds  it.  To  show  in- 
frinsrement  in  the  case  of  an  ordinary  in- 
fringer, where  the  patented  invention  com- 
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prises  sereral  elements  in  combination,  it  is 
necessary  to  prove  that  the  alleged  infring- 
ing machine  contains  all  the  elements  (or 
their  equivalents)  which  make  up  the  com- 
bination, although  some  of  the  elements 
may  not  be  material,  or  of  the  essence  of  the 
invention.  To  show  infringement  by  the 
purchaser  in  such  a  case,  the  same  strictness 
of  proof  is  not  required,  for  the  reason  that 
it  may  not  be  necessary  for  him  to  make  the 
immaterial  or  unessential  elements  of  the 
patented  combination,  because  they  may  not 
be  worn  out  or  destroyed  in  his  machine 
when  the  work  of  reconstruction  begins. 
A  practical  reconstruction  of  the  pat^ted 
machine,  and  not  necessarily  a  literal  recon- 
struction of  the  patented  combination,  is  all 
that  is  required  to  constitute  infringement 
by  the  purchaser.  For  example,  where  the 
patent  is  for  an  improved  lamp,  and  the 
whole  invention  resides  in  the  burner,  but 
the  claim  is  for  the  combination  of  the  bur- 
ner and  a  chimney,  in  an  ordinary  suit  for 
infringement  it  must  be  shown  that  the  de- 
fendant made  or  used  or  sold  the  patented 
combination,  namely,  the  burner  and  chim- 
ney; while  in  a  suit  for  infringement 
against  a  purchaser  of  the  lamp  it  would 
only  be  necessary  to  prove  that  ne  replaced 
the  old  burner  with  a  new  one,  because,  man- 
ifestly, that  would  constitute  a  substantial 
reconstruction  of  the  patented  invention.  If 
a  person  other  than  the  purchaser  should 
malce  or  sell  the  burner  with  the  intent  and 
purpose  of  its  use  hj  another  in  combination 
with  the  chimney,  it  would  be  a  clear  case 
of  contributory  infringement.  Wallace  v. 
Holmesy  9  Blatchf.  65,  Fed.  Cas.  No.  17,100. 
In  approaching  the  question  of  infringe- 
ment by  the  purchaser  of  a  patented  ma- 
chine, it  is  important  to  bear  in  mind  what 
the  patentee  sold  and  the  purchaser  bought. 
The  patentee  has  parted  with  his  machine 
and  the  monopoly  that  goes  with  it,  and  the 
purchaser  has  bought  the  machine  with  the 
right  to  use  the  patented  invention  until  the 
machine  is  worn  out  or  destroyed.  When 
the  machine  is  worn  out,  or  substantially  de- 
stroyed, his  right  to  use  the  patented  inven- 
tion ceases;  and  when  he  rebuilds  his  ma- 
chine, and  thereby  makes  substantially  a 
new  machine,  it  becomes  subject  to  the  pat- 
entee's monopoly,  the  same  as  in  the  case  of 
any  other  person  who  unlawfully  makes  the 
patented  machine.  When  the  patented  ma- 
chine has  passed  outside  .the  monopoly  by  a 
sale  and  purchase,  the  patentee  has  no  right 
to  impose  any  restrictions  on  its  use  for  his 
own  benefit.  He  cannot  forbid  the  further 
use  of  the  machine  because  it  is  out  of  re- 
pair in  consequence  of  the  wearing  out  or 
breaking  of  some  of  its  parts,  and  so  oblige 
the  purchaser  to  buy  a  new  machine.  The 
purchased  machine  has  become  the  individ- 
ual property  of  the  purchaser,  and  is  like 
any  other  piece  of  property  which  he  owns. 
He  may  sell  it,  or  he  may  use  it  so  long  as 
its  usefulness  lasts,  and  then  throw  it  away, 
or  dispose  of  it  for  junk.  He  may  prolong 
its  life  and  usefulness  by  repairs  more  or 
less  extensive,  so  long  as  its  original  identity 
is  not  lost.  He  is  only  prohibited  from  con- 
Btructing  a  substantially  new  machine.  He 
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cannot,  under  the  pretext  of  repairs,  build 
another  machine.  Wilson  v.  Simpson,  9 
How.  109,  13  L.  ed.  66;  Adams  v.  Burke,  17 
Wall.  453,  21  L.  ed.  700;  Chaffee  y.  Boston 
Belting  Co,  22  How.  217,  223,  16  L.  ed.  240, 
242;  Mitchell  v.  Hawley,  16  Wall.  544,  546, 
547,  21  L.  ed.  322,  323;  Hobhie  v.  Jennison, 
149  U.  S.  355,  363,  37  L.  ed.  766,  769,  13 
Sup.  Ct.  Rep.  879;  Colton-Tie  Co.  v.  Sim- 
mons, 106  U.  S.  89,  27  L.  ed.  79,  I  Sup.  Ct. 
Rep.  52)  Aiken  v.  Manchester  Print  Works, 
2  Cliff.  435,  Fed.  Cas.  No.  113;  Morgan  En- 
t^elope  Co,  v.  Albany  Perforated  Wrapping 
Paper  Co.  152  U.  S.  425,  435,  38  L.  ed.  500. 
504,  14  Sup.  Ct.  Rep.  627;  Gottfried  v.  Phil- 
lip Best  Brewing  Co.  5  Bann.  &  Ard.  5,  Fed. 
Cas.  No.  5,633;  Davis  Electrical  Works  v. 
Edison  Electric  Light  Co.  8  C.  C.  A.  615,  21 
U.  S.  App.  74,  60  Fed.  276,  58  Fed.  878. 

A  purchaser,  then,  may  repair,  but  not  re- 
construct or  reproduce,  the  patented  device 
or  machine.  Repair  is  ''restoration  to  a 
sound,  good,  or  complete  state  after  decay, 
injury,  dilapidation,  or  partial  destruction." 
Reconstruction  is  "the  act  of  constructing 
again."  Reproduction  is  "repetition,"  or 
"the  act  of  reproducing."  These  definitions 
are  instructive  in  bringing  home  to  the 
mind  that  repair  carries  with  it  the  idea  of 
restoration  after  decay,  injury,  or  partial 
destruction,  and  that  reconstruction  or  re- 
production carries  with  it  the  idea  of  a  com- 
plete construction  or  production  over  again. 

But  the  difficult  question  still  remains. 
What  is  legitimate  repair,  and  what  is  re- 
construction or  reproduction  as  applied  to  a 
particular  patented  device  or  machine? 
When  does  repair  destroy  the  identity  of 
such  device  or  machine  and  encroach  upon 
invention?  At  what  point  does  the  legiti- 
mate repair  of  such  device  or  machine  end, 
and  illegitimate  reconstruction  begin? 

It  is  impracticable,  as  well  as  unwise,  to 
attempt  to  lay  down  any  rule  on  this  sub- 
ject, owing  to  the  number  and  infinite  varie- 
ty of  patented  inventions.  Each  case,  as  it 
arises,  must  be  decided  in  the  light  of  all 
the  facts  and  circumstances  presented,  and 
with  an  intelligent  comprehension  of  the 
scope,  nature,  and  purpose  of  the  patented 
invention,  and  the  fair  and  reasonable  in- 
tention of  the  parties.  Having  clearly  in 
mind  the  specification  and  claims  of  the  pat- 
ent, together  with  the  condition  of  decay  or 
destruction  of  the  patented  device  or  ma- 
chine, the  question  whether  its  restoration 
to  ft  sound  state  was  legitimate  repair,  or 
a  substantial  reconstruction  or  reproduction 
of  the  patented  invention,  should  be  deter- 
mined less  by  definitions  or  technical  rules 
than  by  the  exercise  of  sound  common  sense 
and  an  intelligent  judgment. 

When  the  patent  is  for  a  single  thing,  like 
a  knitting  needle,  for  example,  and  not  for 
a  device  or  machine  composed  of  several 
things  or  elements  combined,  it  is  obvious 
that  the  replacement  of  an  old  needle  by  a 
new  one  in  a  knitting  machine  is  not  repair, 
but  a  reproduction  of  the  patented  thing. 
Aiken  y.  Manchester  Print  Works,  2  Cliff. 
435,  Fed.  Cas.  No.  113;  Morgan  Envelope 
Co.  y.  Albany  Perforated  Wrapping  Paper 
Co.  152  U.  S.  425,  435,  38  L.  ed.  500,  504,  14 
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Sup.  Ct.  Hep.  627;  Wilson  y.  Simpson^  ^ 
How.  100,  124,  13  L.  ed.  66,  72. 

When  the  patent  b  for  a  device  embrac- 
ing the  combination  of  several  elements,  a 
purchaser  will  infringe  by  reconstructing 
the  device  after  it  has  fullilled  its  purpose 
and  is  substantially  destroyed.  Where,  for 
instance,  the  patent  was  for  a  cotton-bale 
tie,  consisting  of  a  band  and  buckle,  and  "li- 
censed to  use  once  only,"  it  is  manifest  that 
the  severance  of  the  band  at  the  cotton  mill 
was  intended  to  operate  as  a  destruction  of 
the  tie,  and  that  to  roll  and  straighten  the 
pieces  of  the  band  and  rivet  the  ends  togeth- 
er, at  the  same  time  using  the  old  buckle, 
was  a  reconstruction  of  the  tie,  and  not  re- 
pair. Cotton-Tie  Co,  v.  Simmons^  106  U.  S. 
SO,  27  lu.  ed.  79,  1  Sup.  Ct.  Rep.  52. 

Again,  where  the  subject  of  the  patent 
was  an  electric  lamp,  and  the  invention  re- 
«ided  in  the  discovery  that  an  attenuated 
«arbon  filament,  if  operated  in  a  high  vac- 
uum, would  withstand  disintegration,  and 
the  claim  was  for  the  combination  of  carbon 
iilaments  vfith  a  receiver  made  entirely  of 
^lass,  and  conductors  passing  through  the 
/2:lass,  from  which  receiver  the  air  is  ex- 
hausted, it  is  plain  that,  when  the  filament 
is  destroyed,  and  the  vacuum  is  destroyed 
bj  making  a  hole  in  the  receiver,  and  noth- 
ing remains  but  a  perforated  glass  bulb  and 
the  conductors,  the  lamp  is  practically  de- 
stroyed, and  that  to  replace  the  old  filament 
with  a  new  one,  and  a|;ain  exhaust  the  air 
in  the  receiver,  and  again  seal  it,  is  substan- 
tially the  making  of  a  new  lamp.  Davit 
Electrical  Works  v.  Edison  Electric  Light 
Co.  8  C.  C.  A.  615,  21  U.  S.  App.  74,  60  Fed. 
276,  58  Fed.  878. 

Where  the  patent  is  for  a  machine,  which 
4x>mmonly  embraces  the  combination  of 
many  constituent  elements,  the  question  of 
infringement  by  the  purchaser  will  turn  up- 
on whether  the  machine  is  only  partially 
worn  out  or  partially  destroyed,  or  is  entire- 
ly worn  out,  and  so  beyond  repair  in  a  prac- 
tical sense.  In  the  case  of  a  patent  for  a 
planing  machine  composed  of  many  parts  it 
was  held  that  the  replacement  of  the  rotary 
knives,  "the  effective  ultimate  tool"  of  the 
machine,  was  repair,  and  not  reconstruction. 
Wilson  v.  Simpson,  9  How.  109,  13  L.  ed.  66. 
In  that  case  the  Supreme  Court  rested  its 
decision  on  two  grounds:  (1)  The  right  of 
the  o^iner  to  replace  a  material  part  of  the 
patented  combination;  and  (2)  the  rie^ht  to 
replace  a  part  of  the  machine  which  it  was 
kno^vn  would  quickly  wear  out,  such  replace- 
ment being  necessary  to  a  continued  use  of 
the  machine,  and  therefore  contemplated  by 
the  patentee  when  the  machine  was  sold. 
The  decision  in  that  case  contains  a  careful 
discussion  of  the  rights  of  a  purchaser  of  a 
patented  machine,  and  of  the  fundamental 
grounds  on  which  those  rights  are  based, 
and  of  the  difference  between  repair  and  re- 
'construction:  ''When  the  material  of  the 
combination  ceases  to  exist,  in  whatever  way 
that  may  occur,  the  right  to  renew  it  de- 
pends upon  the  right  to  make  the  invention. 
If  the  ric:ht  to  make  does  not  exist,  there 
is  no  right  to  rebuild  the  combination.  But 
it  does  not  follow,  when  one  of  the  elements 
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of  the  combination  has  become  so  much  worn 
as  to  be  inoperative,  or  has  been  broken, 
that  the  machine  no  longer  exists  for  resto- 
ration to  its  original  use  by  the  owner  who 
has  bought  its  use.  When  the  wearing  or 
injury  is  partial,  then  repair  is  restoration, 
and  not  reconstruction.  •  .  •  Repairing 
partial  injuries,  whether  they  occur  fnmi 
accident  or  from  wear  and  tear,  is  only  re- 
fitting a  machine  for  use.  And  it  is  no  more 
than  that  though  it  shall  be  a  replacement 
of  an  essential  part  of  a  combination.  It  is 
the  use  of  the  wiiole  of  that  which  a  purchas- 
er buys  when  the  patentee  sells  to  him  a  ma- 
chine; and  when  he  repairs  the  damages 
which  ma^  be  done  to  it,  it  is  no  more  than 
the  exercise  of  that  right  of  care  which 
everyone  may  use  to  give  duration  to  that 
which  he  owns,  or  has  a  right  to  use  as  a 
whole.  •  •  •  And  what  harm  is  done  to 
the  patentee  in  the  use  of  his  right  of  inven- 
tion, when  the  repair  and  replacement  of  a 
partial  injury  are  confined  to  the  machine 
which  the  purchaser  has  bought?  Nothing 
is  gained  against  our  conclusion  by  its 
being  said  that  the  combination  is  the 
thing  patented,  and  that,  when  its  intended 
result  cannot  be  produced  from  the  deficien- 
cy of  a  part  of  it,  the  invention  in  the  par- 
ticular machine  is  extinct.  It  is  not  so.  Con- 
sisting of  parts,  its  action  is  only  suspended 
by  the  want  of  one  of  them,  and  its  restora- 
tion reproduces  the  same  result  only,  with- 
out the  machine  having  been  made  anew."  The 
opinion  then  proceeds  to  discuss  specifically 
the  patented  machine  in  controversy:  "It 
does  not  permit  an  assignee  of  the  first  term 
of  a  patent,  after  its  renewal  and  extension, 
to  make  other  machines,  or  to  reconstruct  it, 
in  gross  upon  the  frames  of  machines  which 
the  assignee  had  in  use  when  the  renewal 
and  extension  of  the  patent  took  effect.  But 
it  does  comprehend  and  permit  the  resupply 
of  the  effective  ultimate  tool  of  the  inven- 
tion, which  is  liable  to  be  often  worn  out, 
or  to  become  inoperative  for  its  intended  ef- 
fect, which  the  inventor  contemplated  would 
have  to  be  freauently  replaced  anew,  during 
the  time  that  tne  machine,  as  a  whole,  might 
last.  .  .  .  The  right  of  the  assignee  to 
replace  the  cutter  knives  is  not  because  they 
are  of  perishable  materials,  but  because  the 
inventor  of  the  machine  has  so  arranged 
them  as  a  part  of  its  combination  that  the 
machine  could  not  be  continued  in  use  with- 
out a  succession  of  knives  at  short  intervals. 
Unless  they  were  replaced,  the  invention 
would  have  been  but  of  little  use  to  the  in- 
ventor or  to  others.  The  other  constituent 
parts  of  this  invention,  though  liable  to  be 
worn  out,  are  not  made  with  reference  to  any 
use  of  them  which  will  require  them  to  be 
replaced.  These,  without  having  a  definite 
duration,  are  contemplated  by  the  inventor 
to  last  so  long  as  the  materials  of  which 
they  are  formed  can  hold  together  in  use  in 
such  a  combination.  No  replacement  of 
them  at  intermediate  intervals  is  meant  or 
is  necessary.  Theymay  be  repaired  as  the 
use  may  require.  With  such  intentions  they 
are  put  into  the  structure.  So  it  is  under- 
stood by  a  purchaser,  and  bevond  the  dura* 
tion  of  them  a  purchaser  of  the  machine  haa 
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not  a  longer  use.  But  if  another  constitu- 
ent part  of  the  combination  is  meant  to  be 
only  temporary  in  the  use  of  the  whole,  and 
to  be  frequently  replaced,  because  it  will  not 
last  as  long  as  the  other  parts  of  the  com- 
bination, its  inventor  cannot  complain,  if  he 
sells  the  use  of  his  machine,  that  the  pur- 
chaser uses  it  in  the  way  the  inventor  meant 
it  to  be  used,  and  in  the  onlv  way  in  which 
the  machine  can  be  used.  §uch  a  replace- 
ment of  temporary  parts  does  not  alter  the 
identity  of  the  machine,  but  preserves  it, 
though  there  may  not  be  in  it  every  part  of 
its  original  material." 

Each  of  the  purchasers  in  the  suit  at  bar 
bought  from  tne  Lincoln  Sewing  Machine 
Company,  who  then  owned  the  patents  in  is- 
sue, machines  called  the  "Lincoln  Machine," 
an  in-seam  sewing  machine  designed  to  unite 
the  sole  and  upper  of  a  turned  shoe,  or  the 
sole  and  welt  of  a  welt  shoe.  There  are  al- 
ways found  in  such  a  machine  a  needle,  a 
looper,  and  a  tension  for  forming  the  stitch, 
and  their  actuating  mechanism;  guiding  de- 
vices for  guiding  the  work,  and  their  actuat- 
ing mechanism ;  and  feeding  devices  for  feed- 
ing the  work,  and  their  actuating  mechan- 
ism. The  hooked  needle  pierces  the  work 
with  a  forward  and  upward  movement,  and 
a  double  line  of  thread  is  left  outside  of  the 
upper  or  welt,  and  a  single  line  in  the  chan- 
nel. The  needle  is  first  forced  through  the 
work;  the  thread  is  then  led  into  the  throat 
of  the  needle  hook  by  the  looper,  and  the 
needle  is  drawn  back  through  the  hole,  pull- 
ing the  loop  of  thread.  The  work  is  then 
moved  along  the  length  of  one  stitch,  and  the 
needle  is  again  thrust  through  the  work, 
again  threaded,  and  again  drawn  back,  pull- 
ing a  second  loop  of  thread  through  the  work 
and  through  the  first  loop ;  and  this  process 
is  repeated  for  each  stitch.  The  thread  is 
drawn  from  the  spool,  and  extends  from  the 
spool  to  the  work  through  the  machine.  In 
these  machines  the  needle  holes  are  approxi- 
mately parallel  to  the  surface  of  the  sole, 
and  the  feeding  instrument  was  either  the 
needle  itself  or  a  puncturing  instrument 
which  made  the  holes  substantially  coinci- 
dent with  the  holes  made  by  the  needle.  This 
kind  of  feed  was  found  objectionable  in  sew- 
ing around  the  pointed  or  sharply-curved  toe 
of  a  shoe.  This  objection  was  overcome  by 
a  feeding  instrument  which  penetrated  the 
work  substantially  at  right  angles  to  the 
hole  made  by  the  needle. 

The  first  Fowler  &  Warren  patent  in  is- 
sue— ^No.  645,625,  dated  September  3,  1895 — 
covers  this  improved  feed.  The  specification, 
after  reciting  the  defects  in  the  old  machines, 
savs:  "The  object  of  our  invention  is  to 
adapt  this  class  of  machines  to  work  where 
the  direction  of  the  seam  changes  abruptly; 
and  our  invention  consists  in  the  combina- 
tion with  the  needle  of  a  feeding  instrument 
which  penetrates  the  work  substantially  at 
right  anurles  to  hole  made  by  the  needle. 
,  .  ,  The  feeding  instrument  has  thp 
usual  four  motions,  but  its  penetrating  and 
withdrawing  motions  are  at  right  angles  to 
the  needle  holes,  instead  of  being  parallel  or 
in  line  with  the  needle  holes,  as  heretofore." 

At  the  end  of  the  specification  the  pat- 
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entees  set  forth  their  invention  as  follows: 
''What  we  claim  as  our  invention  is:  In  ft 
sewing  machine,  the  needle;  mechanism  for 
actuating  it  to  cause  it  to  penetrate  the  be- 
tween substance;  the  feeding  point;  mechan- 
ism for  actuating  it  to  cause  it  to  move  end- 
wise and  penetrate  the  between  substance  in 
a  path  at  right  angles  to  the  path  of  the 
needle;  and  mechanism  to  move  the  feed 
point  sidewise  after  it  has  penetrated  and 
while  it  is  in  the  between  substance,  for 
feeding  the  work,  leaving  the  shoe  free  to  be 
turned  upon  the  feeding  point  as  an  axis 
during  tne  feeding  operation, — all  com- 
bined, and  operating  substantially  as  and 
for  the  purpose  specified." 

It  will  be  observed  that  the  patentees  do 
not  claim  their  particular  kind  of  feed  for 
penetrating  the  work  at  right  angles  as  their 
invention,  but  this  feed  in  combination  with 
the  needle  and  mechanism  for  actuating  it^ 
and  mechanism  to  move  the  feed  point  side- 
wise,  after  it  has  penetrated  and  while  it  is 
in  the  work. 

When  the  purchaser  bought  a  Lincoln  ma- 
chine, he  bought  a  machine  which  embodied 
all  the  elements  in  the  patented  combination, 
with  the  right  to  use  that  combination  as  a 
whole  until  it  was  worn  out.  He  had  the 
right  to  repair  partial  injuries  to  the  com- 
bination arising  from  wear  and  tear,  and  so 
refit  the  machine  for  use,  though  it  involved 
the  replacement  of  an  essential  part  of  the 
combination.  To  prove  that  the  purchaser 
of  a  Lincoln  machine  infringed  this  patent, 
it  must  be  shown  that  the  repairs  on  his  ma- 
chine involved  a  substantial  reconstruction 
or  reproduction  of  the  patented  combination 
which  was  sold  to  him,  and  which  became 
his  absolute  property. 

The  complainant  rests  its  charge  of  in- 
fringement upon  the  fact  that  the  purchaser, 
in  repairing  his  machine,  replaced,  in  the 
feeding  device,  the  cam  which,  with  its  con- 
nections, gives  the  vertical  movement  to  the 
needle.  The  remaining  repairs,  so  far  as 
they  relate  to  this  patent,  are  admitted  to 
have  been  immaterial.  It  is  manifest,  how- 
ever, that  a  broken  or  womout  cam  effected 
only  a  partial  destruction  of  the  patented 
combination  composed  of  three  separate 
groups  of  mechanism,  and  that  the  replace- 
ment of  the  old  cam  with  a  new  one  was  not 
a  substantial  rebuilding  of  the  combination. 
If  the  patented  invention  had  been  for  this 
particular  form  of  cam,  or  had  been  simply 
for  an  improved  feed,  and  the  whole  inven- 
tion had  resided  substantially  in  the  cam, 
the  case  would  have  presented  a  different  as- 
pect. 

The  second  Fowler  &  Warren  patent  in 
suit  is  No.  560,705,  dated  May  26,  1896,  and 
it  is  stated  to  be  for  "a  new  and  useful  welt 
Qfuide  mechanism  for  sewing  machines."  The 
improvement  is  for  a  welt  guide  which  moves 
in  the  curved  path  of  the  needle,  in  place  of 
the  old  welt  guide,  which  only  moved  to  and 
from  the  work  in  a  straight  line;  so  that, 
when  the  welt  guide  was  a  little  too  far  in  or 
a  little  too  far  out,  the  point  of  intersection 
was  not  in  the  bottom  of  the  groove  in  the 
we\t  held  in  the  welt  guide,  but  a  little  to 
one  side.    The  invention  claimed  is  as  fol- 
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lows:  "What  we  claim  as  our  invention  is: 
In  a  curved  needle  sewing  machine  a  welt 
guide;   its  holder;   a  carrier  for  the  welt 

fuide  holder;  and  means  for  moving  the 
older  with  relation  to  its  carrier  and  for 
moving  the  carrier  toward  and  from  the 
curved  needle,  to  cause  a  point  in  the  welt 
guide  to  move  in  the  arc  in  which  the  curved 
needle  moves, — all  combined  and  operating 
substantially  as  described." 

Here^  again,  we  have  a  combination  patent 
embracing  a  niunber  of  essential  elements. 
The  purchaser  of  a  Lincoln  machine  bought 
the  whole  of  this  combined  mechanism,  and 
was  entitled  to  use  it  imtil  its  usefulness  had 
ceased  by  reason  of  decay  or  destruction. 
The  charge  of  infringement  of  this  claim  is 
substantially  limited  to  the  replacement  of 
the  cam  which  moves  the  carrier  to  and  from 
the  curved  needle.  But  this  cam  is  only  one 
of  the  material  elements  of  the  patented  com- 
bination ;  and,  further,  it  only  moves  the  car- 
rier back  and  forth  in  a  straiffht  line,  and  is 
not  productive  of  the  curved  movement  of 
the  welt  guide,  which  is  the  essential  feature 
of  this  invention.  As  for  the  carrier  of  the 
welt  guide,  which  it  is  also  said  the  pur- 
chaser replaced,  this  again  is  only  one  of  the 
elements  of  the  combination.  On  the  whole, 
we  fail  to  find  in  these  repairs  anything  like 
a  substantial  rebuilding  of  the  patented  com- 
bination. 

The  remaining  Fowler  &  Warren  patent  in 
issue  is  No.  664,986,  granted  August  4,  1896. 
This  patent  is  for  a  new  and  useful  improve- 
ment ^Mii  means  for  providing  slack  thread^' 
in  this  class  of  sewing  machines.  It  relates 
to  what  is  known  as  a  "pull  off."  In  these 
machines  the  thread  is  held  under  tension, 
and  the  needle  was  obliged  to  pull  off  the 
thread  against  such  tension.  The  pull  off  is 
a  device  to  relieve  the  needle  of  this  work. 
Pull  offs  were  known  at  the  date  of  this  in- 
vention, as  appears  by  the  specification  of 
the  patent,  which  refers  to  several  prior  de- 
vices of  this  kind  This  invention  resided  in 
the  simplicity  of  the  construction  of  the  pull- 
off  mechanism,  and  it  consisted  in  so  timing 
the  operation  of  the  machine  that  the  pull  on 
operated  when  the  needle  held  the  thread  un- 


der strain  at  the  completion  of  its  backward 
stroke.  The  specification  says:  "Our  present 
invention  is  an  improved  machine  for  doing 
this,  its  main  novelty  being  that  the  pull- 
off  mechanism  does  its  work  after  the  needle 
has  completed  its  loop  drawing  stroke,  and, 
while  the  needle  holds  a  loop  of  thread  in 
its  hook  under  the  strain  requisite  to  set  the 
stitch,  instead  of  relying  upon  a  thread 
brake  to  hold  the  thread  against  the  action 
of  the  pull-off  truck." 

The  patentees  state  their  invention  as  fol- 
lows: "What  we  claim  as  our  invention  is: 
In  a  chain  stitch,  hook  needle  sewing  ma- 
chine the  combination  of  tension,  Ipoper^ 
hook  needle,  a  pull-off  mechanism  between 
the  needle  and  the  tension,  and  actuating 
mechanism  timed  to  cause  the  pull-off  me- 
chanism to  make  its  pulling  stroke  after  th& 
hook  needle  has  completed  its  loop  drawing, 
stroke,  and  while  the  loop  is  held  under 
strain  by  the  hook  of  the  needle;  substantial- 
ly as  described." 

There  was  sold  to  the  purchaser  of  a  Lin- 
coln machine  this  patented  combination,  and 
he  had  the  right  to  prolong  its  life  and  use- 
fulness by  any  repairs  which  fell  short  of  a. 
reconstruction  of  substantially  the  whole 
combination.  It  cannot  be  said,  therefore, 
that  the  replacement  by  the  purchaser  of  the 
cam  on  the  pull-off  lever  which  moves  the 
pull-off  truck  constituted  an  infringement  of 
the  patent,  although  it  may  be  this  cam  wa» 
the  characteristic  and  most  essential  ele- 
ment in  the  combination.  The  breaking  or 
wearing  out  of  this  cam  resulted  in  only  a 
partial  destruction  of  the  patented  combina- 
tion, and  its  replacement  bj  a  new  cam  waa 
plainly  a  restoration,  and  not  a  substantial 
reconstruction,  of  the  combination. 

Under  the  general  principles  governing  the- 
rights  of  the  parties  in  this  class  of  cases, 
we  are  of  the  opinion  that  the  purchasers  of 
the  Lincoln  machines,  by  repairing  their  ma- 
chines to  the  extent  disclosed  by  the  evidence^ 
have  not  infringed  any  of  the  patents  in  suit. 

The  decree  of  </w  Circuit  Court  is  af- 
firmedf  and  the  costs  of  appeal  are  awarded 
to  the  appellees. 


ILLINOIS  SUPREME  COURT. 


Carrie  DECKER,  Appi., 

V. 

William  DECKER. 

(198  III.  285.) 

1«     Tlie  ■ettlnv  up  of  adultery  as  a  de- 
fense to  tbe  srrantinir  of  a  divorce  for 

extreme  and  repeated  cruelty  and  Impotency 
Is  not  prevented  by  a  statute  providing  that 
if  It  shall  appear  that  the  Injury  complained 
of  was  occasioned  by  collaslon,  or  that  both 
parties  -  have   been   guilty  of   adultery  when 

NoTB. — For  another  case  in  this  series  as  to 
right  to  set  up  adultery  of  plaintiff  as  defense 
in  suit  for  divorce  on  the  ground  of  cruelty,  see 
rinhbnrd  V.  Hubbard  (Wis.)  6  L.  R.  A.  58. 
55L.R.  A. 


adultery  Is  the  ground  of  complaint,  no  di- 
vorce shall  be  decreed. 
2.  Adaltery  of  plaintiff  may  be  set  np- 
In  the  anaifirer  in  a  proceeding  for  divorce- 
for  cruelty  and  impotency,  and  it  Is  not  nec- 
essary to  file  a  cross  bill  for  that  purpose. 

(December  18,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Ford  County  dismissing  a  petition  for  a 
divorce.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Schneider  A  Solmelder  and  A» 
L.  Phillips,  for  appellant: 
There  is  a  rule  which  forbids  redress  to- 
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•one  for  an  injury  done  him  by  another,  if 
lie  himself  is  in  the  wrong  about  tiie  same 
thing  whereof  he  complains. 

2  Bishop,  Marr.  k  Div.  §§  344-346,  365- 
367,  381-400;  Gordon  v.  Gordon,  141  111.  160, 
21  L.  R.  A.  387,  30  N.  £.  446;  Davia  v.  Davia, 
19  111.  334;  Lenning  v.  Lenning,  176  111.  187, 
•52  N.  £.  46. 

Neither  desertion,  nor  drunkenness,  nor 
cruelty,  will  constitute  a  sufficient  recrimin- 
atory defense  to  a  charge  of  adulterv.  Had 
■appellee  been  ^ilty  of  a  like  offense  he  could 
not  claim  a  divorce. 

Bast  v.  Bast,  82  111.  584;  Duhersiein  y. 
Xhiherstevn,  171  111.  144,  49  N.  £.  316. 

Extreme  and  repeated  cruelty  is  not  suf- 
ficient as  a  recriminatory  defense  to  the 
■chaorge  of  adultery. 

Btiles  V.  Stiles,  167  111.  596,  47  N.  £.  867 ; 
Bast  V.  Bast,  82  111.  584. 

Appellee  cannot  avail  himself  of  the  plea 
•of  adultery  to  defeat  the  right  of  the  ap- 
pellant to  a  divorce,  unless  he  answers  the 
appellant's  bill  by  setting  up  a  like  charge, 
which  in  this  case  was  extreme  and  repeated 
•cruelty,  and  also  impotency.  His  remedy 
would  be  by  filing  a  croas  bill. 

Statutes,  by  making  adultery  a  defense 
when  adultery  is  chared,  abolish  it  as  a  de- 
fense in  other  cases. 

Buerfening  v.  Buerfening,  23  Minn.  563; 
Histinc  v.  Ristine,  4  Kawle,  460. 

Messrs.  Clond,  Moffett,  ft  Tkompson, 
for  appellee: 

The  averment  that  appellant  had,  since 
the  marriage,  always  behaved  herself  toward 
appellee  aa  a  "chaste,  dutiful,  and  affection- 
Ate  wife"  was  a  material  averment,  which 
appellee  might  properly  deny  by  alleging 
•adultery. 

Duberstein  v.  Duhersiein,  171  111.  133,  49 
N.  E.  316;  Rihet  v.  Rihet,  39  Ala.  348; 
Smith  V.  Smith,  4  Paige,  432;  Pastoret  v. 
Pastoret,  6  Mass.  276;  Harding  v.  Harding, 
144  111.  588«  21  L.  R.  A.  310,  32  N.  E.  206; 
-Cooper  V.  Cooper,  185  111.  163,  56  N.  E.  1059. 

The  contention  that  a  spouse  who  is  guilty 
of  adultery  can  have  any  standing  upon  an 
jipplication  to  a  court  for  the  dissolution  of 
marriage  is  repugnant  to  all  principles  of 
«quity,  and  the  principles  upon  which  good 
bocietv  and  our  laws  are  founded. 

Hubbard  v.  Hubbard,  74  Wis.  650,  6  L. 
R.  A.  58,  43  N.  W.  666;  Church  v.  Church, 
16  R.  I.  607,  7  L.  R.  A.  385,  19  Atl.  244; 
Conant  v.  Conant,  10  Cal.  249,  70  Am.  Dec. 
717;  Johns  v.  Johns,  29  Ga.  718;  Cassidy 
V.  Cassidy,  63  Cal.  352;  Rihet  v.  Rihet,  39 
Ala.  348;  Redington  v.  Redington,  2  Colo. 
App.  8,  29  Pac.  811;  Shackett  v.  Shackett, 
49  Vt.  195;  Pease  v.  Pease,  72  Wis.  136,  39 
N.  W.  133;  Mattow  v.  Mattoo,  2  Ohio,  233, 
15  Am.  Dec.  547 ;  Ryan  v.  Rya^i,  9  Mo.  539. 

Boeea,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  hereto  are  husband  and  wife. 
The  wife,  the  appellant,  filed  a  bill  for  di- 
vorce affainst  her  husband,  the  appellee,  in 
which  Sue  charged  that  he,  at  the  time  of 
their  marriage,  was  "naturally  impotent  and 
incapable  to  perform  the  act  of  copulation," 
•55  L.  R.  A. 


and  unable  to  cause  her  to  become  |>regnant 
and  bear  children,  etc.,  and  that  since  the 
marriage  he  has  been  guilty  of  repeated  acta 
of  extreme  cruelty  toward  her.  The  allega- 
tiona  of  the  bill  were  denied  by  the  answer 
filed  thereto.  The  appellant  stipulated  she 
would  rely  wh<dly  and  alone  upon  the  charge 
of  extreme  and  repeated  cruelty,  and  that 
issue  was  heard  before  and  submitted  to  a 
jury  for  decision.  The  verdict  was  adverse 
to  the  eontention  of  the  wife.  Subsequently 
a  retrial  was  awarded,  and  the  husband  waa 
granted  leave  to  file  an  amended  answer. 
The  amended  answer  denied  that  complain- 
ant had  always  conducted  herself  toward 
him  as  a  chaste,  dutiful,  and  affectionate 
wife,  as  alleged  in  the  bill;  denied  that  he 
had  in  any  manner  disregarded  his  marriage 
vows  and  obligations,  and  also,  all  and 
singular,  the  charges  of  cruelty  contained  in 
her  bill,  and  averred  that  the  complainant 
deserted  and  abandoned  him,  and  that  cohab- 
itation between  them  had  ceased,  and  she 
gave  herself  over  to  adulterous  intercourse 
with  other  men,  and  became  pregnant  with 
child 'by  reason  of  such  adulterous  practices, 
and  had  given  birth  to  such  child  since  the 
trial  of  the  cause  at  a  former  term.  The  an- 
swer allied  the  defendant  had  not  been 
guilty  of  any  violation  of  his  marriage  tows, 
and  that  the  complainant  was  not  acting 
in  good  faith  in  filing  the  bill.  The  appel- 
lant excepted  to  the  answer  on  the  ground 
that  the  defendant  could  not  avail  of  the 
charge  of  adultery  in  recriminatory  defense 
to  the  charges  of  extreme  and  repeated 
cruelty.  The  court  overruled  the  exceptions. 
The  complainant  elected  to  abide  her  plead- 
ings, the  bill  was  dismissed,  and  this  appeal 
was  perfected  to  test  the  correctness  of  the 
ruling  of  the  chancellor. 

The  insistence  of  the  appellant  is  that 
adultery  cannot  be  set  up,  by  way  of  re- 
crimination, as  a  defense  to  diarges  of  ex- 
treme and  repeated  cruelty  and  impotency, 
but  only  livhen  the  charge  is  that  of  adul- 
tery. This  contention  is  chiefly  based  up<»i 
the  construction  given  by  counsel  to  §  10  of 
chapter  40  of  the  Revised  Statutes,  entitled 
Divorce,  The  section  reads  as  follows:  "If 
it  shall  appear,  to  the  satisfaction  of  the 
court,  that  the  injury  complained  of  vpaa 
occasioned  by  collusion  of  the  parties,  or 
done  with  the  assent  of  the  complainant 
.  .  .  thereto,  or  that  both  parties  have 
been  guilty  of  adultery,  when  adultery  is 
the  ground  of  complaint,  then  no  divorce 
shall  be  decreed."  Counsel  for  appellant 
construe  this  section  to  declare  that  adultery 
can  only  be  pleaded  in  answer  as  a  recrim- 
inatory defense  to  a  charge  of  adultery  in 
the  bill,  and  argue  that,  if  it  had  been  the 
legislative  intent  that  adultery  should  be 
permitted  to  be  pleaded  in  answer  to  the 
other  statutory  grounds  entitling  a  com- 
plainant to  a  divorce,  this  intention  would 
have  been  expressed  in  this  section  of  the 
statute.  Counsel  are  in  error  as  to  the 
purpose  or  office  of  the  provisions  of  said  S 
10.  The  section  was  not  enacted  for  the 
purpose  of  controlling  or  directing  the  course 
of  the  pleadings  or  the  formation  of  issues 
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In  a  proceeding  for  divorce.  Upon  the  con- 
trary, it  has  relation  to  the  power  which  is 
vested  in  the  chancellor  to  tak«  action  in  a 
<iivorce  proceeding  on  grounds  entirely  with- 
out and  beyond  the  issues  nuide  by  the  par- 
ties. A  proceeding  for  the  dissolution  of 
the  marriage  relation  involves  interests 
•other  tlian  those  of  the  husband  and  wife, 
who  are  the  parties  complainant  and  defend- 
ant. The  separation  of  husband  and  wife  by 
judicial  decree  concerns  vitally  the  children, 
ftf  any,  of  the  discordant  couple,  and  affects 
in  a  general  way  the  home  life  and  domestic 
relations  of  the  people,  the  public  morals, 
the  prevailing  system  of  social  order,  and, 
in  a  greater  or  lesser  degree,  the  welfare  oi 
«very  citizen.  These  interests  are  not  rep- 
resented by  either  of  the  parties  to  a  divorce 
proceeding,  but  the  law  has  not  left  them 
unprotected.  It  is  within  the  power  of  the 
4^ncellor  of  whom  a  decree  of  divorce  is 
asked  to  stand  as  a  representative  of  the 
public,  and,  in  a  proper  case,  to  refuse  to 
grant  the  decree,  though  the  grounds  of  such 
refusal  be  without  the  issues  made  by  the 
pleadings  of  the  parties. 

The  conclusions  drawn  from  the  author- 
ities on  the  subject  by  the  author  of  the  arti- 
cle on  Divorce  in  0  Am.  &  Eng.  Enc.  Law, 
2d  ed.,  pp.  728,  729,  is  expressed  in  these 
words:  ^The  state  is  interested  in  the  pres- 
ervation of  the  marriaffe  relation,  since  this 
relation  is  promotive  of  morality  and  inures 
to  the  perpetuation  of  ite  citizens.  .  .  . 
l^nce,  as  citizens  of  the  state,  the  relatives 
and  children  of  the  parties  have  an  interest 
in  the  marriage,  but  cannot  be  protected,  as 
they  cannot  b^ome  parties  to  a  divorce  suit, 
the  interest  of  such  persons  is  said  te  be 
r^resented  by  the  court.  In  some  states 
the  court  is  relieved  of  such  anomalous  posi- 
tion by  stetutes  authorizing  the  appearance 
of  a  prosecuting  attorney  or  other  officer  te 
represent  the  stete.  Thus»  a  suit  for  divorce 
is  not  a  suit  between  two  parties,  but  is  a 
triangular  proceeding,  in  which  the  state  is 
an  adverse  party,  as  the  state  has  an  in- 
terest in  all  suite  for  divorce.  .  .  .  The 
eourt,  as  representetive  of  the  stete,  is  not 
bound  by  the  pleadings  of  the  parties,  but 
may,  on  ite  own  motion,  examine  witnesses 
^M  to  suspicious  conduct  showing  recrimina- 
tion, collusion,  or  condonation,  although  the 
defendant  has  not  alleged  such  defenses.*' 
See  also  2  Bishop,  Marr.  &  Div.  chap.  16. 

The  general  assembly  of  our  stete  enacted 
what  was  intended  te  be  a  complete  Code 
on  the  subject  of  divorce,  and,  having  in  the 
1st  section  thereof  authorized  the  dissolution 
of  the  marriage  relation  for  certain  causes 
therein  speciil&i,  incorporated  said  §  10,  now 
under  consideration,  in  the  enactment,  in 
view  of  the  power  of  the  chancellor,  as  the 
representative  of  the  rights  and  interests  of 
the  general  public  existing  in  divorce  cases, 
to  go  beyond  the  pleadings  of  the  husband 
and  wife,  and  render  such  decree  as  should 
be  proper  for  the  preservation  of  such  righte 
and  intereste  of  the  public.  This  section 
makes  it  the  imperative  duty  of  the  chancel- 
lor to  refuse  to  dissolve  the  marriage  re- 
lation in  all  cases  where  it  shall  satisfactor- 
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ily  appear  that  the  injurious  act  or  acte  re- 
lied upon  to  authorize  the  decree  of  divoroe 
was  or  were  occasioned  by  the  c<41usion  of 
4he  parties,  or  with  the  assent  g^  the  party 
so  complaining,  for  the  purpose  of  obtain- 
ing a  divorce,  or  by  the  consent  of  such  party, 
or  where  adultery  is  charged,  and  both  par- 
ties were  shown  to  have  been  guilty  of  adul- 
tery. In  the  absence  of  the  section,  ample 
power  and  authority  resided  in  the  chancel- 
lor to  refuse  to  grant  a  divorce  for  any  or 
all  of  the  reasons  or  grounds  specified  in  $ 
10,  but  whether  he  should  do  so  or  not  was 
within  his  judicial  judgment  and  discre- 
tion, or  his  conscience,  as  it  is  most  fre- 
quently called.  The  enactment  of  the  sec- 
tion added  nothing  to  the  authority  of  the 
chancellor,  but  operated  to  make  it  his  im- 
perative duty  to  do  that  which,  without  the 
provisions  of  the  section,  he  had  ample  pow- 
er to  do.  The  pleadings  of  the  parties,  or 
the  issues  they  may  see  fit  to  make,  are 
wholly  inconsequential,  so  far  as  the  exer- 
cise of  this  power  of  the  chancellor  is  con- 
cerned. If,  in  a  divorce  proceeding,  where 
the  complaining  husband  or  wife  seeks  the 
dissolution  of  the  marriage  tie  on  the  ground 
his  or  her  consort  has  ^n  guilty  of  adul- 
tery, it  is  disclosed  to  the  chancellor  that  the 
complainant  has  been  guilty  of  the  same  vio- 
lation of  the  marriage  obligation,  the  chan- 
cellor, as  the  representative  of  the  public  in- 
terest and  the  welfare  and  purity  of  society, 
must,  in  obedience  to  the  command  of  said 
§  10  of  the  divorce  act»  refuse  to  grant  a 
decree  of  divorce.  In  this  respect  §  10  is  a 
declaration  of  a  fixed  public  policy,  that  the 
benefit  of  the  stetutory  provisions  authoriz- 
ing decrees  of  divorce  shall  not  be  extended 
by  the  courte  to  cases  where  both  the  hus- 
band and  wife  have  committed  the  offense 
of  adultery,  but  that  those  who  had  each  so 
offended  against  the  marriage  relation 
should  be  dismissed  from,  the  court,  and  left 
to  themselves  as  husband  and  wife.  But 
that  is  not  the  question  presented  by  this 
record.  Adultery  is  not  to  be  answered  for 
by  the  appellee.  On  the  contrary,  it  is 
averred,  by  the  complainant  (the  appellant) 
that  the  defendant  (the  appellee)  is  by  na- 
ture physically  incapable  of  performing  the 
act  of  cohabitation^  and  a  decree  is  asked 
for  that  reason,  and  also  for  the  further 
alleged  reason  that  he  has  been  guilty  of  re- 
peated acte  of  extreme  and  repeated  cruelty 
to  the  complainant.  Is  it  a  ground  of  excep- 
tion to  his  answer  to  these  charges  that  the 
answer  avers  the  complainant  in  the  bill  has 
committed  adultery,  in  violation  of  her  mar- 
riage obligations  and  duty?  The  contention 
of  counsel  for  appellant  is  that  adultery  is  a 
good  recriminatory  defense  only  when  the 
charge  is  adultery,  and  that  the  defendant  in 
the  oasp  at  bar  (the  charge  being  impotency 
and  extreme  and  repeated  cruelty)  should 
have  filed  a  cross  bill  if  he  desired  to  charge 
his  wife  with  adultery.  If  he  had  filed  a 
cross  bill,  and  upon  a  hearing  the  evidence 
proved  the  truth  of  the  charge  of  cruelty 
made  by  the  wife  in  her  original  bill,  and 
also  that  of  the  husband  in  the  cross  bill,  one 
of  the  questions  presented  in  the  decision  of 
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the  case  would  be  that  arising  out  of  the  au- 
thority and  duty  of  the  chancellor  to  act  as 
the  representative  of  the  public,  and  for  the 
protection  of  the  welfare  and  morality  ol 
society, — whether  the  parties  should  be  di- 
vorced, or  be  left  in  the  condition  in  which 
their  wrongdoing  had  brought  them.  If 
the  chancellor  should  find  the  charges  of  ex- 
treme and  repeated  cruelty  set  forth  in  the 
bill  and  the  charge  of  adultery  made  in  the 
cross  bill  to  be  true,  could  he  render  a  decree 
for  the  wife,  the  appellant?  How  could  the 
court  determine,  when  each  party  had  been 
so  proved  to  be  guilty  of  a  breach  of  the  mar- 
riage duty,  which  had  the  better  right  to 
apply  for  a  divorce?  It  is  well  settled  that 
the  complainant,  who  asks  a  divorce  on  the 
ground  of  extreme  and  repeated  cruelty, 
should  be  denied  a  decree  if  it  appear  she 
has  been  guilty  of  adultery.  2  Bishop,  Marr. 
&  Div.  §8  352,  355,  360;  Stewart,  Marr.  & 
Div.  I  514 ;  Browne,  Divorce,  §  84 ;  9  Am.  & 
Eng.  Enc.  liaw,  2d  ed.  p.  810. 

As  we  have  scen«  it  would  be  within  the 
power  of  the  chancellor,  acting  as  the  repre- 
sentative of  the  people,  to  refuse  the  wife  a 
decree  of  divoroe  if  it  appeared  in  the  evi- 
dence she  had  committed  adultery,  though 
the  pleadings  presented  no  such  issue.  As 
said  by  Mr.  Bishop  (§  314):  "A  cause 
[divorce]  is  never  concluded  against  the 
judge,  and  the  court  may,  and,  to  satisfy  its 
conscience,  sometimes  does,  of  its  own  mo- 
tion, go  into  the  inquiry  of  matters  not  in- 
volved in  the  pleadings."  Is  it  not,  then, 
aside  from  all  question  of  defense  by  recrim- 
ination, entirely  proper  for  a  defendant  in  a 
divorce  proceeding  to  disclose  in  his  answer 
any  maUer  that  it  is  proper  for  the  chancel- 
lor to  consider  in  his  capacity  as  the  repre- 
sentative of  the  public  welfare  and  the  mor- 
als of  society?  It  is  not  the  policy  of  the 
law  to  favor  divorces,  or  to  encourage  appli- 
cations for  the  dissolution  of  the  marriage 
relation.  Why,  therefore,  should  it  be  de- 
clared that  a  husband^  defendant  to  a  bill 
for  divorce,  should  be  denied  the  right  to 
disclose  in  his  answer  that  the  wife  had  been 
guilty  of  adultery,  but  should  be  required  to 
make  such  charge  the  basis  of  a  cross  bill  for 
divorce,  though  he  does  not  want  to  sever 
the  marriage  tie?  Such  disclosure  in  an  an- 
swer would  but  advise  the  court  as  to  a  mat- 
ter it  had  full  power  to  act  upon  if  disclosed 
on  the  hearing,  though  not  brought  to  its  no- 
tice by  the  pleadings,  and,  in  addition  there- 
to, would  enlighten  the  complainant,  and  the 
better  enable  her  to  present  the  proof  neces* 
sary  to  satisfy  the  conscience  of  the  court 
that  she  had  not  been  guilty  of  such  a  breach 
of  her  wifely  duty. 

It  has  been  held  in  Nagel  v.  Nagel,  12  Mo. 
53,  and  perhaps  in  the  courts  of  other  juris- 
dictions, that  the  court  cannot  distinguish 
between  matrimonial  ofTenses  to  which  the 
law  attaches  the  same  consequences,  and  any 
infraction  of  the  marriage  duty  which  will 
entitle  the  injured  party  to  a  divorce  may 
be  pleaded  as  a  recriminatory  defense  to  a 
charge  of  the  violation  of  any  other  of  the 
marriage  obligations  which  would  justify  a 
bill  for  divorce.  Without  accepting  or  re- 
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jecting  this  as  the  true  doctrine,  for  th« 
son  the  question  whether  every  and  any 
ground  of  divorce  may  constitute  a  recrim- 
inatory defense  to  every  other  ground  is  not 
raised  by  the  record,  but  only  the  questim 
whether*  adultery  is  a  good  recriminatory 
defense  to  a  charge  of  extreme  and  repeated 
cruelty,  we  hold  the  charge  of  adultery  is  a 
good  recriminatory  defense  to  the  charge  of 
cruelty  in  the  bill  filed  by  the  appellant.  It 
does  not  follow  that  each  of  the  grounds 
specified  in  the  statute  for  which  a  divorce 
may  be  granted  is  of  equal  gravity.  From 
the  standpoint  of  morality,  adultery  is  the 
more  serious  of  any  of  the  statutory  grounds 
for  divorce.  The  effect  produced  by  adul- 
tery, when  committed  by  the  wife,  may  be* 
to  introduce  into  the  family  circle  a  spurious 
oiTspring  and  a  false  heir  to  divide  and  share- 
in  the  patrimony  of  tliose  of  the  true  blood. 
Such  grave  consequences  do  not  attend  the 
other  offenses  against  the  marital  relation,, 
which  a  fleet  only  the  injured  party  as  an. 
individual.  Adultery  creates  a  stronger  dis- 
trust of  the  affections,  and  from  it  arises  a 
greater  fear  of  final  total  alienation  of  love 
of  husband  for  wife,  or  wife  for  husband. 
In  the  same  proportion  that  it  shatters  and 
destroys  the  confidence  and  affection  of  hus- 
band and  wife  in  a  higher  degree  than  any 
other  wrong  committed  by  either,  it  has  the 
greater  tendency  to  disrupt  the  marriage  re- 
lation. It  is  not  in  the  human  heart  to  so- 
easily  forget  and  forgive  it  as  otlier  delin- 
quencies. It  tends  to  degrade  the  guilty 
party  and  the  party  injured  more  greatly 
in  the  eyes  of  mutual  friends  than  other 
marital  wrongs.  Public  opinion  rarely  jus- 
tifies the  condonation  of  the  adultery  of  the 
wife,  and  never  so  readily  forgives  the  con- 
donation as  it  does  that  of  other  marital 
offenses;  and  every  wife  is  conscious  her  so- 
cial standing  will  be  unpleasantly  affected 
by  condonation,  on  her  part,  of  the  adultery 
of  her  husband,  to  a  much  greater  degree 
than  would  follow  the  forgiveness  of  other 
violations  of  the  marriage  vows.  To  the 
same  extent  that  adultery  tends  more  large- 
ly to  prevent  the  reconciliation  of  husband 
and  wife  who  have  become  estranged,  and 
to  prodiice  permanent  destruction  of  family 
ties  than  other  acts  for  which  final  legal 
separation  may  be  had,  it  must  be  regarded 
as  the  greater  offense  against  the  marriage 
relation  and  the  public  welfare.  These  are 
among  the  reasons  which  have  caused  adul- 
tery to  become  universally  recognized  among 
civilized  mankind  as  an  offense  of  more  grav- 
ity than  other  violations  of  the  marriage 
obligations.  In  a  legal  aspect,  adultery  has 
long  been  regarded  and  considered  as  a 
wrong  to  society  and  the  marria^  relation 
of  more  consequence  than  other  offenses  for 
which  divorces  or  legal  separations  may  be 
granted.  In  Bast  v.  Boat,  82  111.  584,  we 
said,  in  substance,  that  neither  a  charge  of 
desertion,  cruelty,  nor  drunkenness  could  ex- 
onerate the  wife  from  "the  more  serious 
charge"  of  adultery.  In  Stiles  v.  Stiles,  167 
III.  570,  47  N.  K.  867,  we  said  it  is  well  set- 
tled in  this  state  that  extreme  and  repeated 
cruelty  is  not  sufficient  as  a  recriminatory 
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•defense  to  a  charge  of  adultery.  Though  a 
•decree  for  divorce  rendered  on  any  statutory 
.ground  will  bar  the  dower  ol  the  guilty  hus- 
band or  wife,  the  mere  fact  that  the  surviv- 
ing huahand  or  wife  has  been  guilty  of  any 
-of  such  statutory  offenses  against  the  mar- 
riage relation  other  than  that  of  adultery 
will  have  no.  effect  to  deprive  such  offender 
^f  dower.  Adultery  accompanied  by  elope- 
ment, however,  operates  to  bar  dower,  oy 
the  express  provisions  of  §  15  of  chapter  41 
-of  our  statutes,  entitled  Dower,  unless  con- 
doned, and  no  decree  of  divorce  is  necessary 
to  effect  such  forfeiture.  Such,  also,  was  the 
rule  at  the  common  law.  2  Bl.  Com.  p.  136. 
The  doctrine  of  the  ecclesiastical  law  was 
that  one  who  had  committed  adultery  was 
not  entitled  to  any  relief,  and  that  no  offense 
would  bar  a  charge  of  adultery,  except  adul- 
tery on  the  part  of  the  complainant.  Nel- 
son, Div.  &  Sep.  §  430.  While  there  is  much 
^conflict  in  juaicial  decisions  upon  the  ques- 
tion whether  every  legal  cause  of  divorce 
may  be  availed  of  as  a  good  recriminatory 
defense  against  each  and  every  other  of  such 
<»iuses,  we  are  not  aware  that  it  has  ever 
been  held  that  adultery  is  not  an  effectual 
bar  iu  recrimination  in  any  instance,  or 
■against  any  cause  for  divorce.  In  0  Am.  & 
Eng.  £nc.  LtLvr,  2d  ed.  p.  819,  it  is  said: 
^*It  is  well  established  that  adultery  of  the 
plaintiff  is  a  defense  in  recrimination  in  all 
■cases,  regardless  of  the  cause  for  divorce  al- 
leged by  the  plaintiff,  or  the  kind  of  relief 
prayed  for,  wnether  absolute  divorce,  a  de- 
"Cree  a  mensa,  or  alimony  without  divorce." 

The  charge  in  the  answer  in  the  case  at 
bar  that  the  appellant  had  committed  adul- 
tery was  properly  held  by  the  chancellor  to 
present,  if  true,  an  effectual  bar  to  the  prayer 
of  the  appellant  that  a  decree  of  divorce 
should  be  a^^'arded  to  her.  The  answer  was 
not  obnoxious  to  the  exceptions  presented 
■against  it. 

The  judgment  of  the  Appellate  Court  is 
-affirmed. 


Jiatthcw    G.    GANNON,    Impleaded,    etc., 

Appt., 

V, 

Eugenia  PETERSON  et  dL 
(108  111.  872.) 

^.  IKIieii  a  testator  aaea  the  ^rorda 
•n&elra,>»  M|«a,ie,'*  and  «<ehlldreii,'*  In- 
dlafsrlinlnately,  giving  them  the  common 
and  popular,  Instead  of  their  strict  and  legal, 
meaning,  the  court  is  warranted  in  reading 
fhem  interchangeably,  so  as  to  give  the  will 
such  construction  as  will  beat  comport  with 
the  intention  of  the  testator  as  drawn  from 
the  entire  Instrument. 


2.  Under  a  devtae  to  omo  and  bla  Itelra 
and  aaalvna  forever,  and,  in  case  he 
should  die  without  Issue,  then  the  property 
to  go  to  others,  their  heirs  and  assigns,  for- 
ever, by  a  will  In  which  the  words  "issue'* 
and  "children**  are  used  Interchangeably,  the 
first  taker  has  a  base  or  determinable  fee^ 
and  the  others  a  mere  expectancy,  with  no 
present  vested  Interest  which  will  entitle 
them  to  control  the  use  of  the  property,  al- 
though the  first  taker  has  been  married  nine 
years  without  having  children,  where  he  Is 
only  forty  years  old  and  In  full  possession  of 
his  powers,  physical  and  mental. 

3.  Tbe  openlnv  of  mlnea  and  minlnv 
of  coal  bx  the  o-vrner  of  a  determin- 
able fee  in  property,  of  which  the  coal  con- 
stitutes the  chief  value,  is  not  such  waste  as 
can  t>e  enjoined  by  the  owners  of  the  ex- 
pectancy, who  claim  under  an  executory  de- 
vise,— at  least  where  it  is  not  made  to  ap- 
pear that  the  contingency  which  will  deter- 
mine the  fee  is  reasonably  certain  to  happen. 

(December  18,  1901.) 

APPEAL  by  defendant  Grannon  from  a  de- 
cree of  the  Circuit  Court  for  St.  Clair 
County  enjoining  the  opening  and  working 
of  certain  mines.    Reversed, 

Statement  by  Rloks,  J. : 

On  the  23d  day  of  December,  A.  D.  1869, 
Michael  J.  Gannon  made  his  last  will  and 
testament.  He  died  on  March  15,  1870.  On 
the  30th  day  of  March,  1870,  his  will  was 
duly  proved  and  admitted  of  record  in  the 
county  court  of  St.  Clair  county,  Illinois. 
The  testator  left  a  widow  and  nine  children. 
He  died  possessed  of  a  large  amount  of  prop- 
erty, personal  and  real,  and  this,  by  his  will, 
he  distributed  amons  his  widow  and  chil- 
dren. The  clauses  of  the  will  applicable  to 
this  case  are  the  2d,  4th,  5th,  6Ui,  7th,  and 
8th,  and  are  as  follows: 

"Second.  After  the  payment  of  such  fu- 
neral expenses  and  debts,  I  give,  devise,  and 
bequeath  unto  my  beloved  wife,  Mary  Gan- 
non, the  following  real  estate,  to  wit  [de- 
scribing real  estate] ;  to  have  and  to  hold 
the  same  during  her  natural  life,  provided 
she  shall  remain  my  widow,  together  with 
all  my  personal  property,  consisting  of  mon- 
eys, rignts,  and  credits  and  stock,  which  lat- 
ter consists  of  ten  (10)  shares  in  the  St. 
Clair  County  Agricultural  and  Mechanical 
Society,  one  share  in  the  Urbana  Plank  Road 
Company,  two  shares  in  the  Belleville  and 
St.  Louis  Rock  Road  Company,  and  one 
share  in  the  Westfield  Plank  Road  Companv; 
all  my  live  stock,  consisting  of  mules,  cattle, 
etc.:  also  all  the  household  furniture  and 
other  articles  of  personal  property  not  here- 
in enumerated  or  otherwise  disposed  of  in 
this  will,  after  having  disposed  of  a  sufficient 
amount  of  my  personal  property,  should  it 


Note. — As  to  nature  of  property  in  mineral, 
-oil,  and  gas  generally,  see  note  to  Williamson 
V.  Jones  (W.  Va.)  26  L.  R.  A.  222. 

As  to  rights  of  life  tenants  in  mines,  see.  In 
this  serlea  Koen  v.  Bartlett  (W.  Va.)  31  L.  R. 
A.  128:  Marshall  v.  Mellon  (Pa.)  35  L.  R.  A. 
816 ;  Williamson  v.  Jones  (W.  Va.)  38  L.  R.  A. 
•^94 :  and  Wilson  v.  Hughes  (W.  Va.)  39  L.  R. 
A.  292. 
^5  L.  R.  A. 


As  to  nature  of  determinable  fees  generally, 
see  First  Universal Ist  Soc.  v.  Boland  (Mass.) 
15  L.  R.  A.  231,  and  note. 

For  construction  of  words  "children"  and 
"heirs"  In  will,  see  note  to  Boston  Safe  Deposit 
&  T.  Co.  V.  Coffin  (Mass.)  8  L.  R.  A.  on  pages 
746,  747:  also  Heath  v.  Hewitt  (N.  Y.)  13  L. 
R.  A.  46,  and  note. 
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become  necessair  to  dispose  of  any  of  the 
same  to  pay  and  dischaxse  the  expenses  and 
debts  aforesaid;  and  at  her  death,  or  in  the 
event  she  should  again  marry,  it  is  my  will 
that  the  property  aforesaid  to  her  bequeath- 
ed shall  go  unto  and  be  equally  distributed 
among  my  minor  heirs,  and,  if  no  minor  heir 
or  heirs  are  at  the  time  living,  then  to  be 
equally  distributed  among  Mary  L.  Gannon 
and  Catherine  £.  Gannon,  Margaret  Olivia 
Gannon,  3fatthcw  Gannon,  Peter  Cuthbert 
Gannon,  and  Francis  G.  Gannon,  and  to  their 
heirs  and  assigns,  forever.  And  it  is  my 
will  that  my  wife,  Mary  Gannon,  take  the 
above-described  real  estate  in  lieu  of  her 
dower  in  rU  other  of  my  real  estate  devised 
by  this  will." 

"Fourth.  I  give,  devise,  and  bequeath  un- 
to my  two  sons  Michael  J.  Grannon,  Jr.,  and 
Joseph  £.  Gannon,  and  unto  their  heirs  and 
assigns,  forever,  my  farm  being  and  lying  in 
the  county  of  St.  Louis  and  state  of  Mis- 
souri, which  lies  in  the  southern  limits  of 
Kirkwood,  containing  eighty  (80)  acres,  be 
it  the  same  more  or  less.  It  is  my  will  that 
the  same  shall  not  be  sold,  at  least  not  be- 
fore the  younger  of  the  two — ^that  is,  Joseph 
E.  Gannon — becomes  of  lawful  age;  and. 
should  either  of  them  die  without  issue,  then 
the  survivor,  his  heirs  and  assigns,  to  take, 
own,  or  have  the  part  or  portion  hereby  be- 
queathed to  the  one  so  dying;  and,  in  the 
event  both  should  die  without  leaving  any 
issue,  then  it  is  my  will  that  my  surviving 
heirs  (with  the  exception  of  my  son  John  T. 
Gannon,  who  has  had  his  share)  shall  have 
such  property  like  and  like. 

'*Fifth.  I  give,  devise,  and  bequeath  un- 
to my  daughter  Mary  L.  Gannon,  and  to  her 
heirs  and  assigns,  forever,  the  following  de- 
scribed real  estate,  to  wit  [describing  same]. 
And  it  is  my  will  that  if  my  daughter  Mary 
die  without' leaving  issue,  then  the  property 
hereby  devised  to  her  shall  go  to  Catherine 
E.  Gannon,  Margaret  Olivia  Gannon,  Mat- 
thew Gannon,  Peter  C.  Gannon  and  Francis 
G.  Gannon,  tD  their  heirs  and  assigns,  for- 
ever. 

"Sixth.  I  give,  devise,  and  bequeath  unto 
my  two  daughters  Catherine  E.  Gannon  and 
Marcjaret  Olivia  Gannon,  unto  their  heirs 
and  assigns,  forever,  the  following  described 
real  estate,  to  wit  [describing  the  same]. 
And  it  is  my  will  that  the  said  property 
hereby  bequeathed  shall  not  be  sold  until  the 
vounger,  Margaret  Olivia,  shall  become  of 
lawful  age;  and,  in  case  one  should  die  be- 
fore attaining  her  lawful  age,  the  surviving 
sister  shall  have  and  take  the  other  share, 
to  have  and  to  hold  the  same  unto  herself, 
her  heirs  and  assigns,  forever. 

"Seventh.  I  give,  devise,  and  bequeath  un- 
to my  three  sons  Matthew  Gannon,  Peter  C. 
Gannon,  and  Francis  G.  Gannon,  and  to  their 
heirs  and  assigns,  forever,  the  following  de- 
scribed real  estate  [describing  by  proper  de- 
scription about  110  acres  of  land].  It  is 
my  will  that  upon  the  death  of  either  of 
them  the  survivinjj  brother  or  brothers  shall 
take  such  share,  like  and  like;  to  have  and 
to  hold  the  same  to  him  or  them,  or  his  and 
their  heirs  forever;  and,  in  case  all  three 
should  die  without  issue,  then  it  is  my  will 
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that  the  above-mentioned  property  in  this  be- 
quest go  to  Joseph  £.  (vannon  and  Mary  L. 
Gannon,  their  heirs  and  assigns,  forever. 

"Eighth.  It  is  my  will  that  none  of  my 
real  estate  herein  devised  be  sold  until  the 
youngest  of  each  bequest  and  devise,  reapec- 
tively,  become  of  lawful  age,  and  that  until 
such  time  or  times  my  executjix  in  such, 
capacity  shall  lease  same  to  best  advantage, 
and  collect  all  rents  and  incomes  therefrom^ 
and  out  of  the  proceeds  shall  first  pay  all 
taxes  and  assessments  lawfully  made  on  said 
real  estate;  and,  secondly,  pay  to  those  heir» 
which  are  of  lawful  age  their  share,  propor- 
tionately, of  the  rent  due  them  under  thi» 
will  on  said  real  estate;  thirdly,  keep  and 
maintain  my  minor  heirs  and  children^ 
clothe  and  feed  them ;  and  I  enjoin  upon  her, 
my  executrix,  to  see  that  mv  minor  childreik 
receive  a  good  English  education." 

Peter  0.  Gannon  and  Francis  G.  Gannon^ 
two  of  the  sons  mentioned  in  the  7th  clause 
of  the  will,  died  intestate  in  1872,  without 
issue,  neither  of  them  having  been  married. 
Matthew,  the  appellant,  and  the  son  first 
mentioned  in  the  7th  clause,  is  now  about 
forty  years  old,  has  been  married  about  nine 
years,  and  up  to  the  present  has  had  no 
child.  Mary  L.  Gannon,  mentioned  in  the 
7th  clause,  was  married  to  one  Gilligan,  and 
Joseph  E.  Gannon  died  intestate,  leaving  ap- 
pellees Eugenia  Peterson.  Gracie  Allen, 
Emma  D.  Blackburn,  Katie  Gannon,  Thomas 
Gannon,  and  Junie  Gannon,  his  children  and 
only  heirs  at  law,  and  leaving  Emma  D.  (can- 
non, his  widow,  who  has  since  married  one 
Blackburn.  At  the  time  of  the  death  of 
Michael  J.  Gannon,  the  testator,  three  of  Ms- 
children  were  minors,  and  three  of  the  chil- 
dren of  Joseph  E.  Gannon  are  minora. 

The  lands  involved  in  this  controversy 
were  devised  by  clause  7  of  the  will,  an^ 
were  originally  farm  lands,  with  a  valuable 
bed  of  coal  underlying  them,  which  prior  to 
the  death  of  the  testator  had  never  been 
mined,  nor  had  there  been  any  mine  opened 
on  the  same.  About  the  year' 1890  Matthew 
G.  Gannon,  appellant,  opened  a  coal  mine  od 
the  lands  described  in  said  7th  section,  and 
leased  the  coal  in  and  under  said  land  to 
George  Hippard,  doing  business  under  the 
name  and  style  of  Hippard  Coal  Company; 
and  said  Hippard  has  been  mining  and  re- 
;noving  the  coal  from  said  real  estate  ever 
since,  paying  to  ^latthew  G.  Gannon  a  royal- 
ty of  one'  fourth  of  one  cent  upon  each  bushel 
of  coal  mined.  There  have  l>een  taken  out 
of  said  land  coal  to  the  value  of  .*50,000,  and 
royalties  to  the  amount  of  $8,000  have  1)een 
paid  to  said  Matthew  G.  Gannon.  Neither 
of  the  appellees  nor  the  said  Mary  L.  Gan- 
non (now  Gilligan),  mentioned  in  said  7th 
paragraph  of  the  will,  ever  consented  to  the 
sinking  of  the  coal  shaft  or  the  taking  out 
of  the  coal.  It  is  agreed  between  the  parties 
that  when  the  coal  is  taken  out  the  greatest 
valne  of  the  land  is  gone. 

The  bill  was  filed  in  the  circuit  court  of 
St.  Clair  county  by  appellees,  who  are  the 
children  of  Joseph  E.  Gannon,  who  wae 
named  in  said  clause  7  of  said  will,  setting 
up  the  above  facts,  charging  that  the  com- 
plainants in  said  bill,  tether  with  Mary 
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L.  GilligAn,  who  was  made  a  defendant 
therein,  are  the  owners  in  fee  simple  of  said 
real  estate  so  long  as  Matthew  Gr.  Gannon 
has  no  issue,  and  will,  upon  the  death  of  said 
Matthew  G.  Gannon  without  issue,  be  en- 
titled to  the  immediate  possession  and  en- 
joyment thereof;  and  also  charging  that  said 
Matthew  G.  Grannon  was  guilty  of  waste  in 
mining  and  removing  the  coal  from  said  real 
estate,  and  praying  for  an  accounting  of  the 
coal  already  taken  out  and  converted  into 
cash,  and  for  an  injunction  to  enjoin  and  re- 
strain the  commission  of  any  further  waste. 
Tlie  answer  denied  the  material  allegations 
in  the  bill,  and  a  trial  was  had  in  the  circuit 
court  on  an  agreed  state  of  facts,  being  sub- 
stantially as  above  set  forth,  there  being 
¥  Tactically  no  controversy  as  to  the  facts, 
he  circuit  court  found  and  decreed  that  in 
mining  and  removing  said  coal  from  said 
real  estate  the  said  Matthew  G.  Gannon  was 
guilty  of  waste,  and  ordered  and  decreed 
that  he  be  restrained  and  enjoined  from  col- 
lecting any  royalty  for  coal  taken  out  in  the 
future,  and  that  said  George  Hippard  be  re- 
strained and  enjoined  from  paying  any  fur- 
ther royalty  to  said  Matthew  G^  Gannon,  and 
that  it  was' to  the  interest  of  all  parties  con- 
cerned to  have  said  mine  operated;  and  the 
court  appointed  A.  B.  Ogle  as  receiver  to 
collect  the  royalty  in  the  future,  and  that 
an  account  be  taken  by  the  master  in  chan- 
cery of  the  coal  already  taken  out  and  the 
royalty  collected  by  Matthew  G.  Grannon 
therefor, — ^from  which  decree  Matthew  G. 
Gannon  prosecutes  this  appeal.  The  daugh- 
ter Mary  L.  Grannon  (now  Mary  L.  Gilli- 
gan ) ,  mentioned  in  the  last  part  of  section  7 
of  the  will,  declined  to  become  a  party  com- 
plainant to  the  bill,  and  was  made  a  defoid- 
ant. 

Messrs.  Wimkelnumn  A  Baer,  for  ap- 
pellant: 

A  fee  clearly  and  distinctly  ghren  cannot 
be  cut  down  or  modified  by  subsequent  pro- 
visions not  clearly  and  distinctly  manifesting 
the  testator's  intention  to  limit  the  devise. 

Mulvane  v.  Rude,  146  Ind.  481,  46  N.  E. 
650;  Mitchell  v.  Mitchell,  143  Ind.  113,  42 
N.  E.  465. 

The  language  used  cannot  be  distorted  so 
as  to  vest  any  present  interest  in  Mary  L. 
and  in  Joseph  £.'s  children.  They  have  to- 
day absolutely  no  vested  interest  of  any  kind 
in  the  land  in  question. 

Friedman  v.  Steiner,  107  111.  125;  Smith 
V.  Kimhell,  153  111.  368,  38  N.  E.  1029; 
Strain  v.  Sweeny,  163  111.  603,  45  N.  E.  201 ; 
Lombard  v.  Witheck,  173  111.  396,  51  N.  E. 
61 ;  Davenport  v.  KirkUmd,  166  111.  169,  40 
N.  E.  304. 

The  word  "issue,"  as  used  in  the  will,  will 
be  construed  as  synonymous  with  "chil- 
dren/* when  such  appears  from  all  the  lan- 
guage used  to  have  been  the  intention  of  the 
testator. 

Arnold  v.  Alden,  173  111.  229,  60  N.  E.  704. 

That  a  definite  failure  of  issue  was  in- 
tended is  shown  by  the  fact  that  the  limita* 
tion  over  is  to  persons  in  being  at  the  time 
(Joseph  E.  and  Mary),  which  fact  in  itself 
strongly  tends  to  snow  that  the  testator  did 
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not  contemplate  an  indefinite  failure  of  is* 
sue. 

Bedford's  Appeal,  40  Pa.  18;  Olover  v.. 
Condell,  103  111.  585,  35  L.  R.  A.  360,  45  N. 
E.  173. 

The  testator  shows  his  intention  to  convey 
a  fee.  and  not  merely  a  life  estate,  when  he 
authorizes,  or  rather  permits,  a  sale  of  the^ 
property. 

Niles  V.  Oray,  12  Ohio  St.  321 ;  Parish  v. 
Ferris.  6  Ohio  St.  563;  Boling  v.  Miller,  133 
Ind.  602,  33  N.  E.  354;  Qreer  v.  Wilson,  108 
Ind.  322,  9  N.  £.  284;  Abbott  v.  Essex  Co. 
18  How.  202,  15  L.  ed.  352. 

The  opening  of  a  mine  and  taking  out  coal 
by  one  having  an  estate,  as  this  appellant 
has,  is  not  equitable  waste. 

Turner  v.  Wright,  2  De  G.  F.  &  J.  240;. 
Stevens  v.  Rose,  69  Mich.  259,  37  N.  W.  206; 
Wood,  Land.  &  Ten.  §  426,  p.  711;  Leeds  v.. 
Amherst,   14  Sim.  367;   Aston  v.  Aston,   1 
Ves.  Sr.  265;  Vane  v.  Barnard,  2  Vem.  738; 
Clavering   y.    Clavering,    2   P.    Wms.    388; 
Park,  Dower,  p.  203;  Seager  v.  McCabe,  92' 
Mich.  186,  16  L.  R.  A.  247,  52  N.  W.  299; 
NorthoiU  V.  Whipp,  12  B.  Mon.  66 ;  Evans  v. 
Evans,  9  Pa.  190;  Taliaferro  v.  Burwell,  4- 
Call    (Va.)    321;    2   Minor,   Inst.   p.    116; 
Scribner,  Dower,  306;  Pollard  v.  Slaughter, 
92  N.  C.  72,  63  Am.  Rep.  403;  Milledge  v. 
Lamar,  4  Desauss.  Eq.  637;  Kennedy  v.  Ken- 
nedy. 29  N.  J.  L.  185;  Jones  v.  Hughes,  2T 
Gratt.  560;  Hatfield  v.  Sneden,  64  N.  Y.  280; 
1  Co.  Litt.  §  63. 

Messrs.  Bill  ft  Wlldermam  also  for  ap- 
pellant. 

Messrs.  JLemxy  Bf.  Needles  and  Hamill 
ft  Borders  for  appellees. 

Biokfly  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  7th  clause  of  the  will  of 
Michael  Grannon  comes  before  us  for  con- 
struction, and  upon  that  depend  the  rights^ 
of  the  parties  hereto.  The  first  <]^uestion 
that  is  presented  is.  What  estate  or  interest 
has  Matthew  Gannon  in  the  real  estate  men- 
tioned in  that  clause  of  the  will?  Secondly. 
Have  appellees  such  an  estate  or  interest  in 
said  lands,  and  has  appellant  committed' 
such  waste,  as  entitles  them  to  an  injunction 
against  waste  T 

The  7th  clause  of  the  will,  omitting  the- 
description  of  the  lands,  is  as  follows:  "I 
give,  devise,  and  bequeath  unto  my  three- 
sons  Matthew  Gannon,  Peter  C.  Grannon,  and 
Francis  G.  Gannon,  and  to  their  heirs  and  as- 
signs, forever  [describing  real  estate].  It  is- 
my  will  that  upon  the  death  of  either  of 
them  the  surviving  brother  or  brothers  shall 
take  such  share  like  and  like;  to  have  and 
to  hold  the  same  to  him  or  them  or  his  or 
their  heirs,  forever;  and,  in  case  all  three 
should  die  without  issue,  then  it  is  my  will 
that  the  above-mentioned  property  in  this  be- 

?iuest  go  to  Joseph  E.  Gannon  and  Mary  L. 
rannon,  their  heirs  and  assigns,  forever." 
And  the  proper  determination  of  the  first 
question  requires  the  consideration  of  the 
legal  effect  of  the  several  provisions  in  that 
clause  of  the  will,  and  what  meaning  shall  be- 
given  to  the  expression  in  the  last  provision 
of  said  clause,  "and,  in  case  all  three  should 
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die  without  issue,  then  it  is  my  will/'  etc. 
It  seems  clear  to  us  that  the  first  provision 
in  the  will  gave  to  the  three  sons  Matthew, 
Peter  C.  and  Francis  G.  Gannon,  as  tenants 
in  common  the  fee  to  the  lands  therein  de- 
scribed. The  testator,  in  view  of  the  provi- 
sions that  were  to  follow,  seems  to  desire  to 
avoid  any  uncertaintjp^  that  might  arise  by  a 
simple  compliance  with  §  13  of  our  act  con- 
cerning conveyances,  and  expressly  added  the 
words"  and  to  their  heirs  and  assigns,  for- 
ever," in  the  granting  clause,  and  thus  made 
what  the  common  law  would  constitute  a 
^ood  and  perfect  conveyance  in  fee  simple; 
and,  after  describing  the  lands,  a  provision 
followed  givinff  cross  remainders  to  the  said 
three  sons,  and  by  the  last  provision,  if  the 
word  "issue"  can  properly  be  read  to  mean 
^'children,"  he  maae  an  executory  devise  to 
Joseph  E.  Gannon  and  Mary  L.  Gannon, 
their  heirs  and  assigns,  forever,  of  the  same 
lands. 

This  testator  had  s  large  estate,  and,  as 
far  as  we  can  judge  from  his  will,  made  an 
equitable  distribution  of  the  same  among  his 
children.  No  devise  or  bequest  was  made  tu 
anybody,  or  for  any  purpose,  other  than  to 
his  widow  and  to  his  children,  and  in  each 
•clause  of  the  will  where  lands  were  conveyed 
such  clause  concluded  with  a  provision  for 
the  passing  of  the  title  to  the  lands  from  the 
devisee  or  devisees  therein  named  to  some 
other  one  or  more  of  his  children  in  default 
of  issue  by  the  first  taker ;  so  that  the  testa- 
tor evinced  a  desire,  not  only  to  make  a  pres- 
ent equitable  division  of  his  property,  but  in 
each  case  looked  to  the  possiole  death  of  the 
devisees  without  issue:  and  in  that  event,  as 
far  as  reasonably  could  be.  he  made  a  redis- 
tribution among  his  children.  In  the  2d 
clause;  after  giving  a  life  estate  in  a  large 
hody  of  land  to  his  wife,  he  provides  that  up- 
on *her  death,  etc.,  the  property  so  be- 
queathed "shall  go  unto  and  be  equally  dis- 
tributed among  my  minor  heirs,  and,  if  no 
minor  heir  or  heirs  are  at  the  time  living, 
then,"  etc.  In  the  4th  clause,  after  making 
a  devise  to  his  sons  Michael  and  Joseph  of 
certain  lands  in  Missouri,  he  provides  that, 
if  they  should  die  without  leaving  issue, 
**then  it  is  my  will  that  my  surviving  heirs 
(with  the  exception  of  my  son  John  T.  Gan- 
non, who  has  had  his  share)  shall  have  such 
property  like  and  like."  In  the  5th  clause 
ne  devises  lands  to  his  daughter  Mary  L., 
and  concludes  with  the  provision  that,  "if 
my  daughter  Mary  die  without  leaving  issue, 
then  the  property  hereby  devised  to  her  shall 
go  to  Catherine  E.  Gannon,  Margaret  Olivia 
Gannon,  Matthew  Gannon,  Petor  Cuthbert 
Gannon )  and  Francis  G.  Gannon,  to  their 
heirs  and  assigns,  forever."  And  in  the  8th 
claiise  is  a  general  provision  that  none  of  his 
real  estate  devised  be  sold  until  the  youngest 
of  each  bequest  and  devise  become  of  age, 
and  which  directs  that  his  executrix  lease 
the  same  until  that  time,  pay  the  taxes, 
"and,  secondly,  pay  to  those  neir^  which  are 
of  lawful  age  their  share;  .  .  .  thirdly, 
keep  and  maintain  my  minor  heirs  and  chil- 
dren, clothe  and  feed  them,"  etc.  The  record 
shows  the  testator  left  three  minor  children. 
Thus,  from  a  careful  reading  of  each  clause ' 
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of  this  will,  it  is  appareot  that  this  testator 
used  the  words  "heirs,"  "issue,"  and  "chil- 
dren" indiscriminately,  ^ving  them  the  com- 
mon and  popular  meaning,  instead  of  their 
strict  and  legaL  When  such  use  of  thos« 
words  is  made  by  the  testator,  the  oourt  is 
warranted  in  reading  them  interchangeably, 
so  as  to  give  the  will  such  construction  as 
will  best  comport  witii  the  intention  of  th^ 
testator  as  drawn  from  the  entire  instra- 
ment.  Butler  ▼.  Huestis,  68  111.  594,  18  Am. 
Rep.  589;  Summers  y.  Smith,  127  111.  645,  21 
N.  E.  191 ;  Strain  v.  Sweeny,  163  111.  603, 
45  N.  £.  201 ;  Carpenter  v.  Van  Olinder,  127 
111.  42,  2  L.  R.  A.  455,  19  N.  E.  868. 

From  a  reading  of  the  whole  will,  and  in 
the  light  of  the  authorities  above  cited,  to 
which  many  more  could  be  added,  we  feel 
constrained  to  hold  that  by  the  use  of  the 
word  "issue,"  in  the  last  provision  of  clause 
7,  the  testator  meant  that  children  should 
survive  Matthew,  Peter  G.,  and  Francis  G. 
Gannon,  or  some  one  of  them,  as  a  condition 
upon  which  the  fee  should  become  absolute, 
and  that  upon  failure  of  such  children  the 
estate  should  vest  by  executory  devise  in  Jo- 
seph E.  and  Mary  L.  Gannon,  thereby  giv- 
ing to  Matthew,  Peter  C.,  and  Francis  G. 
Gannon,  a  base  or  determinable  fee,  which  is 
now  held  by  Matthew  Gannon,  the  appel- 
lant, as  the  survivor  of  the  class.  As  against 
such  an  estate  so  vested  in  Matthew  Gannon 
the  appellees  have  no  present  vested  interest. 
Their  estate  is  in  mere  expectancy,  depend- 
ing upon  the  contingency  of  the  death  of  Mat- 
thew Gannon  without  child  or  children  him 
surviving.  Friedman  v.  Steiner,  107  111.  125. 
He  is  forty  years  of  age,  has  been  married 
nine  years,  and  has  not  now,  nor  has  he  had. 
a  child.  He  is  able-bodied,  healthy,  and 
strong  and  in  full  possession  of  all  his  facul- 
ties, mental  and  physical,  necessary  for  pro- 
creation. The  law  indulges  no  presumption 
that  he  will  die  without  leaving  a  child  or 
children.  'V\  possibility  of  issue  is  always 
supposed  to  exist,  in  law,  unless  extin- 
guished by  the  death  of  the  parties,  even 
thoiigh  the  donees  be  each  of  tnem  an  hun- 
dred years  old."  1  Cooley's,  Bl.  3d  ed.  bk. 
2,  p.  124. 

It  is  admitted  of  record  in  this  case  that 
the  coal  underlying  this  land  constitutes  its 
chief  value,  and  the  remaining  question  is. 
Does  the  mining  of  this  coal  by  appellant 
constitute  such  waste,  and  have  the  appellees 
such  interest  as  entitles  them  to  maintain 
this  suitT  The  chancellor  found  for  the  ap- 
pellees; found  that  appellant,  by  mining 
these  lands,  was  committing  waste ;  granted 
a  permanent  injunction;  appointed  a  receiv- 
er; authorized  him  to  proceed  with  the  min- 
ing of  the  coal,  and  directed  that  the  royal- 
ties should  be  withheld  from  appellant; 
what  royalty  he  had  received  should  be  paid 
to  the  T^eceiver,  the  money  invested,  and  ap- 
pellant simply  to  receive  the  net  interest  or 
income  during  his  natural  life.  Matthew 
Gannon  admits  that  he  has  taken  out  coal  to 
the  value  of  $50,000,  and  that  the  royalty  at 
one  fourth  of  a  cent  per  bushel  amounts  to 
$8,000.  This  land  was  never  mined  during 
the  life  of  the  testator,  nor  was  there  a  mine 
opened  on  it  till  done  by  appellant. 
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The  authorities  are  uniform  aa  to  the  def* 
inition,  duration,  and  extent  of  a  baae  or  de- 
terminable fee.  They  are  a^eed  that  it  is 
a  fee-simple  estate;  not  absolute,  but  quali- 
fied. Upon  the  death  of  the  donee  his  widow 
has  dower,  althoujvh  the  contingency  mny 
have  happened  that  defeats  the  estate,  nnd 
tliat  within  the  general  acceptation  and 
meaning  of  the  term  the  person  seised  of 
such  an  estate  is  not  charsenble  with  waste. 
But  there  has  been  ingraifted  into  equity  a 
form  of  waste  not  recognized  at  common  law, 
which  is  termed  "equitable  waste,"  and  of 
which  courts  of  chancery  take  cognizance, 
and  under  the  theory  of  which  they  grant  re- 
lief to  the  holders  of  contingent  and  execu- 
toiy  estates.  Equitable  waste  is  defined  by 
Mr.  Justice  Stoiy  to  consist  of  "such  acts 
as  at  law  would  not  be  esteemed  to  be  waste 
under  the  circumstances  of  the  case,  but 
which,  in  the  view  of  a  court  of  ecjuity,  are 
flo  estcenied  from  their  manifest  injury  to 
the  inheritance,  although  they  are  not  incon- 
sistent with  the  legal  rights  of  the  party 
committing  them."  2  Story,  Eq.  Jur.  §  915. 
And  the  learned  jurist  gives  as  instances  of 
this  class  of  interference  where  the  mort- 
^gor  fells  timber  on  the  mortgaged  prem- 
ises to  the  extent  that  the  security  becomes 
insulficient;  where  a  tenant  for  life,  without 
impeachment  for  waste,  pulls  down  houses, 
or  does  other  waste,  wantonly  and  malicious- 
ly; and  he  adds:  'Tor,  it  is  said,  a  court 
of  equity  ought  to  moderate  the  exercise  of 
such  a  power,  and,  pro  bono  publico,  restrain 
extravagant,  humorous  waste."  And  he  con- 
cludes: "Tn  all  such  cases  the  party  is 
deemed  guilty  of  a  wanton  and  unconscien- 
tious abufie  of  his  rights,  ruinous  to  the  in- 
terests of  other  parties."  The  definition  giv- 
en above  is  accepted  by  most  of  the  text  writ- 
ers, and  quoted  with  approval  by  the  courts, 
and  it  is  this  principle  the  appellees  (com- 
plainants below)  invoke,  and  insist  that  un- 
der it  the  decree  of  the  circuit  court  should 
be  aflirmed.  It  will  be  observed  that  no  cer- 
tain criteria  are  set  forth  in  the  definition 
by  which  courts  may  determine  when  the 
rule  of  equitable  waste  applies,  but  it  is  said 
that  extravagant  and  humorous  waste  will 
be  enjoined  pro  bono  publico,  and  in  that 
class  of  cases  where  the  wTit  is  allowed  the 
party  will  be  deemed  guilty  of  a  wanton  and 
unconscientious  abuse  of  his. rights.  In  Tur- 
ner V.  Wright,  C  Jur.  N.  S.  809,  29  L.  J.  Ch. 
N.  S.  598,  Lord  Chancellor  Campbell  defines 
equitable  waste  to  be  "that  which  a  prudent 
man  would  not  do  with  his  own  property." 
This  latter  statement  of  the  rule  is  the  most 
comprehensive  we  have  been  able  to  find, 
and  seems  to  us  to  be  a  safe  guide  in  our  con- 
sideration of  the  case  before  us. 

So  far  as  we  can  learn,  this  is  the  first 
time  this  question  has  come  before  this 
court,  and  we  have  not  been  cited  to  a  single 
American  case  where  the  writ  asfainst  waate 
was  granted  against  the  donee  in  possession 
of  a  fee-simple  estate  at  the  suit  of  an  execu- 
tory* devisee.  It  is  true  that  most  of  the 
text  writers  have  recognized  the  right  to 
such  a  bill,  and  have  uniformly  referred  to 
English  cases  for  the  authority.    On  the  con- 


sister  state  that  such  a  suit  will  not  lie.  In 
Matthews  v.  Hudson,  81  Ga.  120,  7  S.  E.  286, 
the  facts  were:  Mrs.  Hudson,  in  1854,  de- 
vised land  to  a  trustee  for  her  son,  providing 
that,  if  the  son  should  die  without  issue, 
the  trustee  was  to  sell  the  property,  and 
divide  the  proceeds  among  other  children  of 
the  testatrix,  llie  other  children  brought 
their  bill  to  construe  the  will,  claiming  a 
contingent  remainder,  charging  the  devisee 
witli  waste  in  cutting  timber,  and  praying 
injunction.  The  court  held  the  son  took  a 
fee  determinable  upon  his  dving  without  is- 
sue, and  that  the  other  children,  executory 
devisees,  could  not  enjoin  him  from  commit- 
ting waste.  After  a  full  consideration  of 
the  case,  the  court  says:  "We  think  the 
judgment  denving  the  injunction  in  the  pres- 
ent case  ought  to  be  affirmed.  It  is  ccm- 
ceded  that,  if  Hudson  [the  son]  took  a  fee 
of  any  sort,  he  is  exempt  from  the  supervi- 
sion of  chancery  in  respect  to  waste,  and 
such  undoubtedly  is  the  law.  We  think  he 
took  a  qualified  fee."  There  are  other  cases 
holding  that  before  one  can  maintain  such 
an  action  for  waste,  he  must,  at  the  time  the 
waste  is  committed,  have  title  to  the  land. 
Hughlett  v.  Harris,  1  Del.  Ch.  349,  12  Am. 
Dec.  104;  Qillett  v.  Treganza,  13  Wis.  472. 
And  while  we  are  not  prepared  to  say  with 
the  Georgia  court  that  chancery  will  in  no 
case  restrain  waste  by  the  holder  of  a  base 
fee,  we  hold  that  it  should  only  interfere  in 
those  cases  where  it  is  made  to  appear  that 
the  contingency  which  will  determine  the  fee 
is  reasonably  certain  to  happen,  and  the 
waste  is  of  a  character  that  we  can  say  the 
party  charged  is  guilty  of  a  wanton  and  un- 
conscientious abuse  of  his  rights.  Mr. 
Washburn,  in  his  treatise  on  Real  Property, 
4th  ed.  vol.  1,  p.  89,  S  86,  in  speaking  of  the 
incidents  pf  a  determinable  fee,  says:  "So 
long  as  the  estate  in  fee  remains,  the  owner 
in  possession  has  all  the  rights  in  respect  to 
it  which  he  would  have  if  tenant  in  fee  sim- 
ple, unless  it  be  so  limited  that  there  is  prop- 
erly a  reversionary  right  in  another, — some- 
thing more  than  a  possibility  of  reverter  be- 
longing to  a  third  person, — when,  perhaps, 
chancery  might  interpose  to  prevent  waste  of 
the  premises." 

With  the  admitted  fact  that  appellant  is 
but  forty  years  of  age,  of  good  health,  and 
possessed  of  all  his  mental  and  physical 
faculties  for  procreation,  and  with  the  pre^ 
sumption  of  law  that  he  will  have  issue,  the 
expectant  estate  of  appellees  is  no  more  than 
a  possibility.  As  the  owner  of  the  fee,  ap- 
pellant owns  the  soil  and  all  that  is  beneath 
and  above  it.  He  owns  the  coal  and  the  oth- 
er minerals  below  the  sod,  as  much  as  the 
grass  that  grows  upon  it.  It  appears  the 
coal  under  this  land  is  the  more  valuable 
part  of  the  estate.  The  coal  industry  of  this 
state  is  of  vast  importance  and  of  great  ex- 
tent. We  all  know  that  it  is  becoming  a 
common  practice  for  the  owners  of  lands  to 
divide  them  into  practically  two  distinct  es- 
tates, and  to  sell  the  coal  and  retain  the  sur- 
face. Tlic  authorities  say  the  writ  lies  pro 
bono  publico.  So  far  as  the  public  can  have 
any  interest  in  this  matter,  it  lies  in  the  di- 


traiy,  there  is  a  very  respectable  case  in  a    rection  of  having  the  mines  worked,  the  coal 
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put  on  the  market  to  go  into  consumption 
and  swell  the  traffic  and  business  of  its  citi- 
zens. The  most  valuable  use  of  this  land  is 
for  mining  the  coal.  Appellant  has  a  fee- 
simple  estate,  and  to  ffrant  the  contention  of 
appellees  we  must  hold  that  appellant  must 
not  have  the  greatest  and  most  beneficial  use 
and  enjoyment  of  it,  because  it  is  possible 
that  he  may  die  without  leaving  cnildren. 
and  his  fee  be  determined.  It  is  also  possi- 
ble that  all  of  the  appellees  may  die  before 
the  appellant,  and  yet  oy  the  decree  appealed 
from  this  valuable  estate  must  be  withheld 
from  him  who  owns  it,  the  funds  arising 
from  if  kept  under  the  control  of  the  court, 
and  appellant  allowed  the  net  interest  result- 
ing from  such  management.  Such  a  course 
as  this  is  not  in  unison  with  the  idea  of  a 
fee  in  appellant,  and  not  in  keeping  with  the 
spirit  of  American  institutions  that  favors 
the  vesting  of  estates,  opposes  entailments, 
and  endeavors  to  secure  to  the  citizen  the 


greatest  immediate  enjoyment  of  property 
consistent  with  law.  The  appellees  believed 
that  it  would  be  best  to  have  the  mine  con- 
tinue, and  the  chancellor  took  the  same  view,, 
and  by  his  order  assumed,  through  the  re- 
ceiver, perpetual  supervision  over  it.  In  the 
light  of  such  facts,  are  we  warranted  in  say- 
ing that  appellant  was  making  such  use  of 
this  property  "as  a  prudent  man  would  not 
do  with  his  own  property?"  Can  we  say 
that  it  is  such  extravagant,  humorous  waste 
that  a  court  of  equity  ought,  pro  bono  pub- 
lico, to  moderate  it?  To  such  contention 
we  cannot  assent.  Prudent  men  mine  their 
lands,  and  sell  the  minerals  and  ores.  Th^ 
sell  the  right  to  others,  and  they  lease  them 
upon  royalties,  and  we  cannot  say  it  consti- 
tutes equitable  waste. 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  the  di- 
rection to  that  court  to  dismiss  appellees'' 
bilL 
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*1.  Whether  aiieclfio  performanee  of 
the  teriua  of  a.  mntual  contract  shall 
or  shall  not  be  decreed,  under  all  the 
facts  and  circumstances  which  go  to  make  up 
the  equitlee  between  the  parties,  rests  largely 
In  the  sound  discretion  of  the  court. 

3.  One  seektuK  to  rescind  a  nintaal 
contract,  of  vrhlch  time  Is  not  the  es- 
sence, on  the  ground  of  delay  by  the  other 
party  in  complying  with  Its  terms,  must 
show  either  such  wilful  and  Intentional  delay 
as  will  evince  the  Intention  of  the  party  de- 
laying to  treat  the  contract  at  an  end,  or  that 
the  delay  has  caused  such  damages  as  will 
render  a  decree  of  specific  performance  In- 
eQultable  and  unjust 

(December  7,  1001.) 

ERROR  to  the  District  Court  for  Elk  Coun- 
ty to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  compel 
specific  performance  of  a  compromise  of  a 
foreclosure  suit*    Afflrmed. 

Statement  by  Pollook,  J.: 

Action  brought  by  Kli  Mix,  executor  and 
trustee  of  the  estate  of  Hezekiah  Gilbert, 
deceaaed  (herein  called  "the  estate"), against 
Dora  A.  Reid  (herein  called  "the  defend- 
ant"), to  compel  specific  performance  of  the 

*Headnotes  by  Pollock,  J. 


Note. — For  other  cases  In  this  series  as  to 
effect  of  delay  on  right  to  compel  specific  per- 
formance of  contract,  see  Coffey  v.  Emigh 
(Colo.)  10  Ti.  R.  A.  125,  and  note;  Barbour  y. 
Hlckey  (D.  C.)  24  L.  R.  A.  763 ;  and  Hendry  v. 
Benllsa  (Fla.)  84  L.  B.  A.  283. 
55  L.  11.  A. 


following  stipulation  between  the  parties,. 
made  in  compromise  and  settlement  of  a 
foreclosure  suit  in  the  Fed^^  co\irt: 

It  is  hereby  stipulated  by  and  between  the 
parties  hereto  that  said  plaintiff  shall  re- 
lease the  mortgage  sued  on  in  this  action  so- 
far  as  the  same  is  a  lien  upon  the  lands  de- 
scribed in  the  answer  of  said  defendant, 
Dora  A.  Reid,  as  guardian  of  said  Eliza 
Simmons,  and  covering  the  interest  that  the 
said  Eliza  Simmons  had  therein  at  the  time 
of  the  execution  of  said  mortgage.  It  ia 
further  agreed:  That  Dora  A.  Reid  shall 
convey  the  remainder  of  the  lands  described 
in  the  said  complainant's  bill  filed  herein, 
by  quitclaim  dee^,  to  sudi  party  as  the  said 
complainant  shall  direct.  That  such  land 
to  be  so  conveyed  by  the  said  Dora  A«  Reid 
is  the  land  owned  by  G.  0.  Simmons,  and 
that  was  in  his  name  at  the  time  the  mort^ 
gage  herein  sued  on  was  executed.  Said 
deed  shall  be  executed  and  delivered  as  soon 
as  the  southwest  quarter  of  said  section  27 
is  mutually  divided,  if  the  same  can  be  done ; 
and,  if  such  division  cannot  be  made,  then 
said  deed  shall  be  executed  and  delivered  im- 
mediately upon  the  release  of  said  mortgage 
as  above  mentioned.  That  upon  such  release 
of  said  mortgage  and  the  delivery  of  said 
deed  the  above-entitled  action  shall  be  dis- 
missed so  far  as  the  interest  owned  by  Eliza 
Simmons  is  concerned,  and  said  complain- 
ants shall  pav  the  costs  of  this  suit.  In  wit- 
ness whereof  we  have  hereunto  signed  our 
names  this  12th  day  ol  November,  1897. 

Dora  A.  Reid. 

Birch  &  Birch  &  J.  A.  McHenry, 

Attys.  for  Plaintiff. 

The  facta  involved  in  the  making  of  thia 
stipulation  and  those  necessary  to  a  determi- 
nation of  this  controver^  are:  On  the  1st 
day  of  April,  1889,  one  Q.  O.  Simmons  waa 
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the  owner  of  the  S.  E.  y^  of  section  27,  and  3 
acres  in  the  southeast  corner  of  the  8.  E.  % 
of  section  28 ;  Eliza  Simmons,  his  sister,  was 
the  owner  of  9  acres  in  the  southeast  cor- 
ner of  the  S.  £.  l^  of  section  28,  and  8  acres 
in  the  N.  E.  y^  of  section  33;  and  the  said 
G.  0.  Simmons  and  Eliza  Simmons  were  the 
owners  as  tenants  in  common  of  the  S.  W.  ^ 
of  section  27, — all  in  township  30,  range  11, 
Elk  county.  On  this  day  G.  O.  Simmons  and 
Eliza  Simmons  executed  a  mortgage  on  the 
above-described  property  to  one  S.  J.  Haines 
to  secure  payment  of  a  promissory  note  in 
the  sum  of  ^2,500.  Thereafter  this  promis- 
sory'' note  became  the  property  of  the  estate. 
Default  having  been  made  in  the  payment  of 
this  mortgage,  foreclosure  suit  was  com- 
menced in  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  third  di- 
vision, sitting  at  Ft.  Scott,  Kansas.  Prior 
to  the  bringing  of  this  foreclosure  suit  in 
the  Federal  court,  Eliza  Simmons  became  in- 
sane, and  Dora  A.  Ileid  was  appointed  guard- 
ian of  her  property.  At  the  date  of  the 
above  stipulation  both  G.  O.  Simmons  and 
Eliza  Simmons  had  died  intestate,  leaving 
the  defendant  their  sole  surviving  heir.  In 
compliance  with  this  stipulation,  the  suit 
in  the  Federal  court  was  dismissed,  and  has 
not  since  been  renewed.  John  Marshall,  an 
attorney  at  law  of  Howard,  Kansas,  repre- 
sented the  defendant  in  the  suit  in  the  Fed- 
eral coui-t,  and  since  said  time  has  repre- 
sented her  interests  in  this  transaction.  One 
Chas.  W.  Scranton,  of  New  Haven,  Connecti- 
cut, act^d  as  agent  and  representative  of  the 
estate  in  and  about  the  compromise,  settle- 
ment, and  division  of  the  real  estate  under 
this  stipulation.  After  the  making  of  this 
stipulation  there  was  considerable  corre- 
spondence between  Marshall  and  Scranton  as 
to  the  equitable  division  of  the  S.  W.  14  of 
section  27  between  the  parties,  and  it  was 
not  until  the  month  of  April,  1898,  that  a 
division  was  agreed  upon.  By  this  division 
the  defendant  was  to  retain  the  W.  l^  of  this 
quarter  section  and  the  3  acres  owned  by 
G.  O.  Simmons  in  the  S.  E.  %  of  section  28, 
and  was  to  convey  under  the  stipulation  the 
S.  E.  %  and  the  E.  1/2  of  the  S.  W.  »A  of  sec- 
tion 27  to  the  estate.  At  the  time  of  the 
making  of  tliis  division  it  appears  the  name 
of  the  party  to  whom  the  defendant  was  to 
convey  under  the  terms  of  the  stipulation 
had  not  been  designated  by  the  estate,  and 
was  not  designated  until  about  November 
1st,  when  the  name  of  Chas.  W.  Scranton, 
the  agent,  was  designated.  Nothing  further 
appears  to  have  been  done  after  the  division 
of  the  property  between  the  parties,  nor 
further  correspondence  had  between  Mar- 
shall and  Scranton,  until  November  1st, 
when  the  following  letter  wae  written  by 
Marshall: 

Howard,  Kansas,  November  1,   1898. 
Charles  W.  Scranton,  New  Haven,  Conn. 
Dear  Sir: — 

In  the  Geo.  O.  Simmons  matter,  concern- 
ing whi(A  you  wrote  me  several  times,  I 
desire  some  information  from  you  now. 
Nearly  a  year  ago  we  signed  an  agreement  to 
55L.  R.  A. 


convey  the  land  owned  by  George  0.  Sim- 
mons, and  your  client  acpreed  to  release  the 
mortgage  as  to  all  owned  by  Eliza  Simmons 
at  the  time  of  her  death.  A  little  more  was 
to  be  released  in  the  division  of  the  land.  A 
division  has  been  agreed  upon.  We  desire 
to  make  the  deed  and  procure  the  release. 
This  agreement  is  in  the  hands  of  your  at- 
torneys, and  has  been  for  nearly  a  year. 
Can  we  get  a  release  of  the  mortgage?  If 
we  cann^,  we  desire  to  rent  the  whole  of 
the  land  for  another  year.  I  have  sometimes 
doubted  whether  your  client  knows  any- 
thing of  the  transaction.  Please  let  me  hear 
from  you  in  regard  to  the  transaction,  and 
let  me  know  whether  we  can  expect  the  re- 
lease of  the  mortgage. 

Yours  respectfully, 

John  Marshall. 

On  November  5th,  Scranton  replied  to 
this  letter  as  follows: 

New  Haven,  Conn.,  Nov.  6,  1898. 
Mr.  John  Marshall,  Howard,  Kansas. 
Dear  Sir: — 

I  have  yours  of  Nov.  1st,  regarding  the  Sim- 
mons matter.  We  have  not  heard  a  word 
in  regard  to  it  since  youi-  previous  letters  od 
the  subject.  We  have  shown  your  letter  to 
Mr.  Mix,  the  trustee,  and  suggested  to  him 
that  he  write  to  Bishop  &.  Bishop,  and  I  have 
an  idea  that  he  will  write  a  letter  to  them 
that  will  wake  somebody  up;  that  is,  if  it 
is  possible  to  wake  anybody  up. 

Yours  truly, 
Chas.  W.  Scranton* 

And  on  December  19th  Scranton  further 
wrote  Marshall  as  follows: 

New  Haven,  Conn.,  Dec.  19,  1898. 
Mr.  John  Marshall,  Howard,  Kaiuuus. 
Dear  Sir: — 

I  have  had  some  correspondenoe  with  Mr. 
McHenry,  and  have  written  him  to-day  that 
1  was  going  to  leave  the  setilement  of  this 
Simmons  matter  to  you,  himself,  and  Mr. 
Eby,  and  for  that  purpose  I  have  sent  a  sat- 
isfaction of  the  mortgage  to  Mr.  Eby,  with 
a  letter  which  Mr.  Eby  will  show  you,  and 
I  wish  that  you  and  Mr.  McHenry  would 
meet  with  Mr.  Eby  and  fix  this  matter  up. 
And  now,  Mr.  Marshall,  I  know  that  you  are 
on  the  opposite  side  to  us,  but  I  have 
such  a  high  regard  for  you  that  I  do  not  be- 
lieve you  will  take  any  advantage  of  us  in 
any  way;  and  as  I  also  have  confidence  in 
Mr.  McHenry,  I  believe  that,  with  the  as- 
sistance of  Mr.  Eby,  who  is  probably  a  dis- 
interested party  in  the  matter,  that  you 
probably  can  come  to  some  kind  of  an  amiap 
ble  settlement.    Yours  truly, 

Chas.  W.  Scranton. 

On  the  11th  day  of  November  the  defend- 
ant executed  a  quitclaim  deed  under  the 
terms  of  the  stipulation  and  division,  and 
on  the  12th  day  of  December  presented  the 
deed  to  the  estate,  and  offered  to  deliver  the 
same  upon  the  execution  of  the  release  of 
the  mortgage,  as  provided  in  the  stipulation^ 
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upon  the  land  to  be  retained  by  her,  and  no- 
tified the  estate  that,  unlesa  such  release 
was  made  within  one  week,  and  the  stipula- 
tion complied  with,  she  would  refuse  to  be 
bound  by  its  terms.  On  the  22d  day  of  No- 
vember, said  stipulation  not  having  been 
complied  with,  or  release  of  the  mortgage 

Sroduced,  the  estate  was  notified  that  the 
efendant  refused  to  be  longer  bound  by  the 
terms  of  the  stipulation.  On  the  23d  day 
of  December  the  estate  tendered  the  mort- 
gage released  to  the  defendant,  and  requested 
delivery  of  the  deed.  No  objection  was  made 
by  the  defendant  to  the  form  of  the  release, 
nor  by  the  estate  to  the  deed  tendered  by 
the  defendant.  After  the  22d  day  of  No- 
vember until  the  bringing  of  this  action  the 
defendant  has  refused  to  perform  said  stipu- 
lation, or  to  be  bound  by  its  terms.  At  all 
times  since  the  making  of  the  stipulation 
the  defendant  has  been  in  possession  of  all 
the  real  estate  described  therein.  This  ac- 
tion was  commenced  by  the  estate  to  compel 
the  specific  performance  of  the  terms  of  the 
stipulation.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  decree  rendered 
in  favor  of  the  estate  and  against  the  defend- 
ant. From  this  decree  the  defendant  brings 
error. 

Mr.  Jolia  Marshall,  for  plaintiff  in  er- 
ror: 

The  facts  justified  the  defendant  in  re- 
scinding the  contract,  sjid  show  that  the 
plaintiff  did  not  recognize  it  as  being  bind- 
ing upon  him. 

If  one  party  to  a  contract  fails  to  perform 
what  the  stipulation  therein  binds  him  to, 
the  other,  upon  such  failure,  may  rescind. 

21  Am.  &  Eng,  Enc.  Law,  p.  44. 

Diligence  is  expected  of  all  who  seek  equi- 
table relief.  One  who  disregards  the  rights 
of  others  by  unnecessary  or  unreasonable  de- 
lay in  performing  his  obligation  under  a  con- 
tract thereby  loses  the  right  to  require  per- 
formance of  the  other  party. 

22  Am.  &  EnV.  Enc.  I^aw,  p.  1043;  28  Am. 
&  Eng.  Enc.  Law,  pp.  142-149;  Johnson  v. 
Evatui,  8  Gill,  155,  50  Am.  Dec.  672;  Tin- 
ney  v.  Ashley,  15  Pick.  646,  26  Am.  Dec. 
623. 

When  demand  is  made,  the  other  party  is 
in  default  unless  he  complies  with  his  con- 
tracts 

Bierer  v.  Fretz,  32  Kan.  330,  4  Pac.  284; 
Tvnney  v.  Ashley,  15  Pick.  646,  26  Am.  Dec. 
620;  2  Parsons,  Contr.  7th  ed.  ••  677^  678; 
Lake  Shore  d  M.  8.  R,  Co.  v.  Richards,  152 
111.  69,  30  L.  R.  A.  33,  38  N.  E.  773;  Fletcher 
▼.  Cole,  23  Vt.  114;  Ward  v.  Kadel,  38  Ark. 
174;  School  Diat.  v.  Hayne,  46  Wis.  611,  1 
N.  W.  170;  Chapin  v.  Norton,  6  McLean, 
500,  Fed.  Cas.  No.  2,699;  Graham  v.  Hollo- 
tcay,  44  111.  385;  Cromwell  v.  Wilkinson,  18 
Jnd.  366;  Anderson  v.  Haskell,  45  Iowa,  46; 
Lane  v.  Lesser,  135  111.  667,  26  N.  E.  622; 
Bannister  v.  Read,  6  111.  92;  Rummington 
V.  Kelley,  7  Ohio,  pt.  2,  p.  97 ;  Highy  v.  Whit- 
taker,  8  Ohio,  198:  Adams  v.  Boston  Iron 
Co.  10  Gray,  495;  Carney  v.  Newberry,  24 
111.  203 ;  Lewis  v.  White,  16  Ohio  St.  444. 
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Mr.  J.  A*  MoHsarj,  for  defendant  in  er- 
ror: 

Whatever  will  defeat  a  claim  for  specific 
performance  of  a  contract  will  also  defeat 
an  attempted  rescission  of  such  contract. 

A  bill  for  the  specific  performance  ci  a 
contract  is  addressed  to  the  sound  discretion 
of  the  court. 

Milwaukee  d  N.  I.  R.  Co.  v.  Field,  12  Wis. 
341;  Blackwilder  v.  Loveless,  21  Ala.  371; 
Wynn  v.  Garland,  10  Ark.  23;  Kelly  v.  Cei^ 
iral  P.  R.  Co.  74  CaL  657,  16  Pac  386;  Pat- 
terson  v.  Bloomer,  35  Conn.  57,  95  Am.  Dec 
218;  RaUs  v.  Ralls,  82  111.  243;  Kirkman  v. 
Kenyon,  17  Ind.  607;  Minneapolis  d  8t.  L. 
R.  Co.  v.  Cox,  76  Iowa,  306,  41  N.  W.  24; 
Simon  v.  WHdt,  84  Ky.  157;  Mansfield  v. 
Sherman,  81  Me.  365.  17  Atl.  300;  Plummer 
V.  Keppler,  26  N.  J.  Eq.  481;  Phillips  d  C. 
Constr.  Co.  v.  Seymour,  91  U.  S.  640,  23  Ix 
ed.  341;  Fish  v.  Leser,  69  111.  394;  Hale  v. 
Wilkinson,  21  Gratt.  80. 

If  in  a  contract  for  the  sale  al  land  the 
parties  do  not  appear  to  have  mad«  the  time 
for  the  payment  of  the  purchase  money  es- 
sential, a  specific  performance  by  the  vendor 
may  be  compelled,  even  thoueh  the  mon^ 
was  not  paid  or  tendered  at  tne  exact  time 
fixed  in  the  contract^  providing  compensation 
can  be  paid  for  the  delay,  and  it  appears  to 
the  conscience  that  the  conv^ance  should 
be  made. 

Hall  V.  Delaplaine,  6  Wis.  206,  68  Am. 
Dec.  57 ;  Reed  v.  Jones,  8  Wis.  392. 

Where  a  party  relies  upon  the  lapse  of 
time  alone,  he  must  make  it  very  stf  ong  in 
order  to  taJce  advantage  of  another's  derelic- 
tion. 

Wicks  V.  Smith,  21  Kan.  412,  30  Am.  R^. 
433;  Daniels  v.  Lewis,  IG  Wis.  140;  Paine 
V.  Wilcow,  10  Wis.  202;  1  Beach,  Contr.  { 
821. 

Pollook,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  ground  of  error  relied  upon  by 
counsel  for  the  defendant  for  reversal  of  this 
decree  is  that  no  consideration  was  given  or 
received  by  either  party  for  the  entering 
into  of  this  stipulation,  and  that  on  account 
of  the  delay  of  the  trustee  of  the  estate  in 
complying  with  the  terms  of  the  stipulation 
the  defendant  had  the  right  to  rescind  the 
stipulation  and  refuse  compliance  therewith, 
and  that  the  trial  court  erred  in  decreeing 
compliance  with  its  terms.  With  this  con- 
tention we  do  not  agree.  Counsel  errs  in 
the  contention  made  that  the  stipulation 
lacks  consideration.  The  estate  had  a  mort- 
gage upon  the  entire  tract  of  land,  and  a 
suit  to  foreclose  the  same  pending.  Wheth- 
er this  mortgage  was  valid  as  to  the  entire 
tract  or  not  was  undetermined.  In  the  stip- 
ulation for  compromise  and  settlement  the 
estate  not  only  waived  its  right  to  insist 
upon  a  foreclosure  and  sale  as  to  a  part  of 
the  land,  and  permitted  it  to  descend  to  the 
defendant,  as  heir  at  law,  unencumbered,  but 
dismissed  its  suit  at  its  costs,  and  refrained 
from  the  bringing  of  another.  It  is  v^-ell 
settled  that  tliis  is  ample  consideration  for 
the  stipulation.    Again,  by  the  terms  of  the 
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stipulation,  time  is  not  made  of  the  essence 
of  the  contract.  Either  party,  therefore,  was 
entitled  to  a  reasonable  time,  under  all  the 
circumstances  of  the  caee^  to  ofifer  compli- 
ance with  its  terms.  The  representatives  of 
the  estate  lived  at  a  greaJt  distance  from  the 
property.  The  defendant  was  occupying  and 
enjoying  the  use  of  the  entire  property. 
There  is  no  allowing  of  damage  to  the  defend- 
ant by  the  delay.  The  agreement  as  to  the 
mutual  division  of  the  common  property  ws« 
delayed  until  April.  Under  the  division  as 
then  made,  in  addition  to  one  half  of  the 
common  property  in  extent  of  acres,  the  de- 
fendant was  to  receive  3  acres  of  the  indi- 
vidual property  of  G.  O.  Simmons,  not  pro- 
vided for  in  the  stipulation.  This  intel- 
ligence, so  far  as  shown  by  the  record,  was 
first  communicated  by  Marshall  to  Scranton 
in  his  letter  of  November  1st.  The  name  of 
the  person  to  whom  the  estate  desired  con- 
veyance from  the  defendant  for  the  benefit 
of  the  estate  was  furnished  November  1st, 
yet  the  defendant  did  not  execute  her  deed 
until  November  11th,  and  on  the  next  day 
demanded  that,  imless  the  mortgage  was  re- 
leased as  to  the  property  to  be  received  by 
the  defendant  under  the  stipulation,  and  the 
division  made  in  April,  within  one  week,  she 
would  reJuse  to  be  further  bound  by  the 
stipulation;  and  this  although  representa- 
tives of  ttie  owner  of  the  mortgage  expected 
to  execute  this  release  lived  in  the  distant 
btate  of  (Jonnecticut.  On  the  22d  day  of 
November  she  did  declare  her  intention  to 
not  comply  with  the  terms  of  the  stipulation, 
and  on  the  23d  day  of  December,  compliance 
with  the  terms  of  the  stipulation  and  di- 
vision made  in  April  being  tendered  by  the 
representatives  of  the  estiU^,  the  defendant 
rejected  the  same,  and  gave  as  the  ground  of 
her  right  to  so  do  that  compliance  had  not 
been  made  within  the  time  given.  Upon 
this  state  of  facts  the  trial  court  refused  to 
excuse  compliance  with  the  terms  of  this 
stipulation  by  the  defendant,  and  decreed  its 
enforcement.  With  this  conclusion  we  agree. 
Whether  specific  performance  of  a  mutual 
contract  shall  or  shall  not  be  decreed,  con- 
sidering all  the  facts  and  circumstances  of 
the  case  which  go  to  make  up  its  equities, 
rests  largely  in  the  souild  discretion  of  the 
court.  Fo7cler  v.  Marshall,  29  Kan.  665; 
Pom.  Eq.  Jur.  2d  ed.  §  1404;  20  Enc.  PI.  & 
Pr.  390,  and  cases  cited.  Again,  where  a 
mutual  contract  is  equitable,  and  fairly  en- 
tered into  by  the  parties,  and  time  is  not 
expressly  made  of  the  essence  of  the  con- 
tract, and  neither  party  thereto  has  ex- 
pressly, by  act  or  deed,  repudiated  the  bind- 
ing force  of  the  same,  and  one  party  seeks 
to  evade  its  obligation  on  the  ground  of  the 
delay  of  the  other  in  tendering  performance, 
he  must  show  either  damage  resulting  to 
himself,  or  such  wilful  and  intentional  de- 
lay as  to  evince  the  intention  of  the  party 
delaying  to  treat  the  contract  at  an  end. 
Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 

Srudence,  2d  ed.  §  1408,  says:  "In  all  or- 
inary  cases  of  contract  for  the  sale  of  land, 
if  there  is  nothing  special  in  its  objects,  sub- 
ject-matter, or  terms,  although    a    certain 
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period  of  time  is  stipulated  for  its  comple- 
tion, or  for  the  execution  of  any  of  its  terms, 
equity  treats  the  provision  as  formal,  rather 
than  essential,  and  permits  a  party  who  has 
suffered  the  period  to  elapse  to  perform  such 
acts  after  the  prescribed  date,  and  to  compel 
a  performance  by  the  other  party,  notwith- 
standing his  own  delay."  Mr.  Waterman,  in 
his  wonc  on  Specific  Performance  (§  456), 
says :  "At  law  it  is  incumbent  on  the  plain- 
tiff to  show  performance  on  his  part  within 
a  reasonable  time,  or,  if  the  time  be  fixed, 
within  such  time.  But  equity,  distinguishing 
between  terms  of  the  contract  which  are 
matters  of  form^  and  a  breach  of  which  it 
would  be  inequitable  in  either  party  to  in- 
sist on  as  a  bar«  and  such  as  axe  the  sub- 
stance of  the  agreement,  and  applying  to 
contracts  the  principles  which  have  governed 
its  interference  in  relation  to  mortgages^ 
holds  time  to  be  prima  facie  nonessential." 
At  §  465  the  same  author  says:  "Although 
no  time  is  fixed  in  the  contract,  a  party  will 
not  be  permitted  to  trifle  with  the  interests 
of  the  opposite  party  by  unnecessary  delay; 
and  the  latter  may  designate  some  reason- 
able time — not  capriciously  or  unreasonably, 
or  for  the  purpose  of  surprising  the  other, 
and  thus  getting  clear  of  a  bargain,  but  a 
reasonable  time  according  to  the  circum- 
stances of  the  case — within  which  he  will  ex- 
pect performance,  or  that  the  agreement  will 
be  rescinded.  The  time  named  in  the  notice 
must  be  sufiicient  for  the  proper  closing  of 
the  transaction,  and  neither  party  will  be 
permitted  arbitrarily  and  suddenly  to  ter- 
minate the  negotiations."  Taylor  v.  Brotcn, 
2  Beav.  180;  King  v.  Wilson,  6  Beav.  124. 
In  the  case  at  bar  the  defendant  remained  in 
the  possession  of  the  entire  tract  of  land.  No 
damage  to  her  is  shown  by  the  delay  of  the 
representatives  of  the  estate  in  releasing  the 
mortgage.  Both  parties,  until  the  12th  day 
of  November,  at  which  time  the  defendant 
tendered  her  deed,  treated  the  contract  in 
force.  It  would  not  be  consistent  with  equi- 
ty and  good  conscience  to  permit  her  to  ten- 
der her  deed  under  the  terms  of  the  stipula- 
tion and  division  of  the  common  property, 
which  modified  the  original  stipulation  to 
some  extent,  on  the  12th  day  of  November, 
and  at  the  same  time  give  notice  to  the  rep- 
resentatives of  the  estate  living  at  a  great 
distance  that,  unless  settlement  according 
to  the  terms  of  the  stipulation  was  made 
within  one  week«  the  contract  would  be 
treated  by  her  as  ended,  and  she  would  re- 
fuse- to  be  further  bound  by  its  terms,  and 
in  pursuance  of  such  notice  to  terminate  the 
contract,  and  refuse  performance  tendered 
by  the  estate  on  November  23d,  on  the  sole 
ground  of  the  delay  and  notice;  and  this 
without  offer  on  her  part  to  restore  the  es- 
tate in  so  far  as  in  her  power  to  the  position 
it  held  when  the  stipulation  was  entered 
into. 

The  decree  as  entered  appears  to  be  in 
harmony  with  equity  as  between  the  parties, 
and  is  therefore  affirmed. 

All  the  Justices  concur. 
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Dec. 


KENTUCKY  COURT  OF  APPEALS. 


MITCHELL-TRANTER  COMPANY,  Appt, 

V, 

Conrad  EHMET. 


( 


Ky. 


) 


1«  The  noon  iutermlaslon  does  not 
•e-rer  the  relation  of  n  serrant  to  his 
ntaiitery  so  as  to  prevent  his  recoyerlng  for 
an  injury  resulting  from  an  unsafe  working 
place,  received  while  attempting  during  that 
time,  by  direction  of  a  superior,  to  remove 
broken  timbers  which  render  unsafe  the 
work  of  the  employees. 

2.  A  bricklayer  at  a  mill  has  no  au- 
thority to  direct  his  assistant  to  per- 
form carpenter  -work  If  such  work  is 
required  of  him  by  other  employees;  and  if, 
under  such  direction,  he  attempts  to  remove 
Bome  broken  roof  beams,  which  the  carpenter 
should  have  done,  he  Is  a  volunteer,  and  can- 
not recover  from  the  master  for  injuries 
caused  by  the  unsafe  working  place. 


fiV.^ 


•«a.i: 


{Ouffy,  J.,  dissenU.) 
(December  20,  1901.) 


APPEAL  by  defendant  from  •  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defenaant's  neg- 
ligence.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  ViT.  H.  Maokoj  and  Barker  ft 
Woods,  for  appellant: 

The  appellee  was  employed  by  appellant 
as  a  helper  to  its  bricklayer,  Frank  Weather- 
wax.  Neither  appellee  nor  Weatherwax 
had  anything  to  do  with  the  care  or  repair  of 
the  roof,  which  was  under  the  charge  of  the 
carpenter.  Weatherwax  could  not  author- 
ize appellee  to  do  the  woiic  which  appellant 
had  employed  a  carpenter  to  perform;  and 
still  less  could  he  delegate  to  a  puddler  the 
right  to  require  such  work  of  the  appellee, 
and  thereby  bind  or  impose  obligations  upon 
the  appellant. 

The  work  was  undertaken  by  the  appellee 
voluntarily,  at  the  request  of  and  to  oblige  a 
fellow  servant,  who  had  no  authority  over 
or  right  to  direct  him.  It  was  wholly  with- 
out the  line  of  employment  of  the  appellee. 
It  was  undertaken  during  the  dinner  hour, 
when  appellee  was  not  required  to  be  at  his 
place  of  work,  but  was  at  liberty  to  go  where 
he  pleased.  There  was  no  emergency  which 
required  the  doing  of  the  work  before  the  re- 
turn of  the  carpenter  from  his  dinner. 

The  lower  court  should  have  instructed  the 
jury  peremptorily  to  find  for  the  defendant. 


2  Thomp.  Xeg.  p.  1017 1  Buswelly  Personal 
Injuries,  §  10,  p.  357 ;  Gibson  v.  Erie  R.  Co, 
«3  N.  Y.  449,  20  Am.  Rep.  652;  Pfeffer  v. 
Stein,  26  App.  Div.  535,  50  N.  Y.  Supp.  516; 
Handel  v.  Wheeler,  59  111.  App.  459;  Daly 
V.  Mailer  Mfg,  Co,  48  La.  Ann.  214,  19  So. 
116;  Texas  d  N,  O.  R.  Co,  v.  Skinner,  4 
Tex.  Civ.  App.  661,  23  S.  W.  1001;  Shugart 
V.  Norfolk  d  W.  R.  Co,  (Va.)  22  S.  E.  484; 
Know  V,  Pioneer  Coal  Co,  90  Tenn.  546.  18 
S.  W.  255;  Bradley  v.  Nashville,  C.  d  8t,  L, 
R.  Co,  14  Lea,  374;  Craycraft  v.  Selvage,  10 
Bush,  696;  Barret  v.  Rhem,  6  Bush,  467; 
Lynn  v.  Burgoyne,  13  B.  Mon.  402;  Birch 
V.  Potoell,  15  Ky.  L.  Rep.  446. 

As  to  condition  of  premises  there  can  be 
DO  recovery, 

2  Thomp.  Neg.  pp.  1009,  1016;  Bogen- 
achuig  V.  Smith,  84  Ky.  330,  1  a  W.  578 ; 
Baird  Bros.  v.  Deering,  13  Ky.  L.  Rep.  271; 
Sullivan  v.  Louisville  Bridge  Co,  9  Bu^h,  81 ; 
Louisville  d  N.  R.  Co,  v.  Miller,  15  Ky.  L. 
Rep.  699:  Mud  River  Coal,  Coke  d  I,  Co,  t. 
Williams,  15  Ky.  L.  Rep.  847;  Alexander  t. 
Louisville  d  N,  R.  Co,  83  Ky.  589 ;  McGhee 
V.  BeU,  19  Ky.  L.  Rep.  267,  39  S.  W.  823; 
Buswell,  Personal  Injuries,  §  204;  1  Shearm. 
&  Redf.  Neg.  5th  ed.  §§  216,  217 ;  14  Am.  k 
Eng.  Enc.  Law,  p.  870. 

Mr.  M .  Ii.  Harbeaon,  for  appellee: 

The  appellee  did  not  undertake  to  repair 
the  roof,  but  only  to  remove  a  dangerous 
projection.  It  was  not,  and  could  not  have 
been,  known  by  the  appellee  or  others  in  the 
mill  that  the  work  was  within  the  scope  of 
any  particular  employee's  work  for  the  oc- 
casion for  its  performance  had  not  there- 
tofore arisen.  The  nature  of  the  work  to 
be  performed  was  not  more  foreign  to  the 
work  usually  performed  by  the  appellee  than 
to  that  of  any  other  employee. 

Rummel  v.  Dilworth,  131  Pa.  509,  19  Atl. 
345 ;  Broderick  v.  Detroit  Union  R.  Station 
d  Depot  Co.  56  Mich.  261,  56  Am.  Rep.  382, 
22  N.  W.  802. 

Even  if  it  was  clearly  without  the  scope 
of  appellee's  emplojrment,  having  been  or- 
dered to  perform  it.  he  was  entitled  to  the 
same  protection  as  one  regularly  employed 
to  perform  it;  he  was  not  a  volunteer,  and 
if  injured  by  negligence  of  the  master  in  the 
failure  to  provide  a  safe  place  to  work,  or 
proper  appliances,  he  may  recover. 

Broderick  v.  Detroit  Union  R.  Station  d 
Depot  to.  56  Mich.  261,  56  Am.  Rep.  382,  22 
N.  W.  802 ;  Welch  v.  Maine  C.  R.  Co.  86  Me. 
552,  sub  nom.  O'Donnell  v.  Maine  C.  R,  Co, 
25  L.  R.  A.  658,  30  Atl.  1 16 ;  Chicago,  R,  /. 
d  P.  R.  Co.  V.  McCarty,  49  Neb.  475,  68  N, 
W.  635;   Gilmore  v.  Northern  P,  R.  Co.  9 


NoTK. — For  a  case  In  this  series  holding  that 
a  coal  miner  going  through  a  passageway  dur- 
ing the  noon  hour  to  another  part  of  the  mine 
to  visit  workmen  is  not  engaged  In  the  per- 
formance of  the  duties  of  his  employment,  so 
as  to  bring  the  passageway  within  the  rule  that 
requires  the  master  to  provide  a  safe  place 
for  worlc,  see  Ellsworth  v.  Metheney  (C.  C.  App. 
6th  C.)  51  L.  R.  A.  389. 
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As  to  who  is  volunteer,  see  note  to  Church 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.)  16  L.  R. 
A.  861;  also  O'Donnell  v.  Maine  C.  R.  Co.  (Me.) 
25  L.  R.  A.  658. 

As  to  assumption  of  risks  by  volunteer,  see 
note  to  Evarts  v.  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.)  22  L.  R.  A.  663.  See  alsb  Stevens  v. 
Chamberlin  (C.  C.  App.  1st  C.)  51  L.  R.  A.  513. 
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Sawy.  558,  18  Fed.  866;  Chicago  &  N,  W.  R. 
Co.  v.  Bayfield,  37  Mich.  205;  Lalor  v.  Chi- 
cago, B.  d  Q,  B,  Co.  52  111.  401,  4  Am.  Rep. 
«16. 

The  general  nile  that  an  employee  that 
leaves  his  post  of  duty  ^vithout  orders,  and 
voluntarily  assumes  a  position  of  great  dan- 
ger, cannot  recover,  should  not  be  extended 
80  far  as  to  cover  the  case  of  a  servant 
who  in  good  faith  leaves  his  regular  work  to 
protect  the  interest  of  his  master  in  another 

Slace,    under    circumstances   which    justify 
im  in  believing  that  his  master  would  di- 
rect him  to  do  so  if  personally  present. 

1  Shearm.  &  Redf .  Neg.  p.  207 ;  2  Bailey, 
Personal  Injuries,  Relating  to  Master  & 
Servant,  §  3259;  Mullin  v.  Northern  Mill  Co, 
53  Minn.  29,  55  N.  W.  1115;  Weath^ford, 
M.  W.  d  N.  W.  R.  Co.  V.  Duncan,  10  Tex. 
Cir.  App.  479,  31  S.  W.  562;  Central  R.  d 
Bkg.  Co.  V.  Chapman,  96  Ga.  769,  22  S.  E: 
273;  Sloan  v.  Central  Iowa  R.  Co.  62  Iowa, 
728,  10  N.  W.  331. 

On  petition  for  rehearing. 

The  question  as  to  whether  or  not  an 
«mergency,  real  or  apparent,  exists  in  any 
given  case,  is  a  question  of  faxst  for  the  jury, 
and  not  for  the  court ;  and  in  the  case  at  bar 
it  should  have  been  left  to  the  jury  to  say 
whether  or  not,  under  the  facts  and  circum- 
stances proved,  a  reasonably  prudent  and 
careful  person  would  have  believed,  and  had 
reasonable  grounds  for  believing,  that  the 
performance  of  the  work  in  whidi  appellee 
was  engaged  at  the  time  of  his  injury  was 
necessary  for  the  protection  of  the  master's 
servants  or  property,  or  to  promote  his  in- 
terests. 

A  servant  is  not  a  volunteer  who  exceeds 
the  soope  of  his  employment  in  perfomiing 
work  which«  from  some  unusual  cause,  is 
required,  or  to  him,  as  a  reasonably  prudent 
man,  is  apparently  required,  to  protect  the 
servants  of  his  employers  in  the  performance 
of  their  work,  or  to  protect  the  property  of 
the  master ;  and  this  is  true  whether  any  or- 
der of  a  superior  be  given  him  to  perform 
the  work,  or  not. 

McJntire  Street  R.  Co.  ▼.  Bolton,  43  Ohio 
St.  224,  .54  Am.  Rep.  803,  1  N.  E.  333 ;  Chi- 
cago  d  N.  W.  R.  Co.  v.  Bayfield,  37  Mich. 
205. 

A  servant,  may,  without  orders,  go  outside 
of  his  regular  duties  or  the  scope  of  his  em- 
ployment to  protect  his  master's  servants  or 
property,  or  to  prevent  a  suspension  of  his 
work. 

Mullin  V.  Northern  MUl  Co.  63  Minn.  29, 
55  N.  W.  1115;  Weatherford,  M.  W.  d  N.  W. 
R.  Co.  V.  Duncan,  10  Tex.  Civ.  App.  479,  31 
S.  W.  662 ;  Central  R.  d  Bkg.  Co.  v.  Chap- 
man, 96  6a.  769,  22  S.  E.  273;  Sloan  v.  Cen- 
tral Iowa  R.  Co.  62  Iowa,  728,  16  N.  W.  331. 

If  there  is  any  testimony  at  all  tending  to 
establish  that  the  act  was  done  to  prevent 
danger  or  remove  an  apparent  one  to  the 
servants,  property,  or  progress  of  the  work 
•of  the  master,  it  is  a  question  of  fact  for  the 
jury. 

Barry  v.  Bo/nnibaX  d  St.  J.  R.  Co.  98  Mo. 
"62,  11  a  W.  308;  Dallemand  v.  Saalfeldt, 
175  111.  310,  48  L.  R.  A.  753,  51  N.  E.  645; 
^5  L.  R.  A. 


SearB  v.  Central  R.  d  Bkg.  Co.  63  Ga.  630; 
Atlanta  d  C.  Air  lAne  R.  Co.  v.  Ray,  70  Ga. 
074;  Terre  Hwutc  d  I.  R.  Co.  ▼.  Fowler,  154 
Ind.  G82,  48  L.  R.  A.  531,  66  N.  E.  228 ;  2 
Bailey,  Personal  Injuries  Relating  to  Maa- 
ter  &  Servant,  S  3524. 

The  question  of  the  scope  of  employment 
is  a  question  of  fact  for  the  jury. 

Steveivs  V.  Chamberlin,  61  L.  R.  A.  513, 
40  C.  C.  A.  421,  100  Fed.  378;  Wlialley  v. 
Zmida  Coal  Co.  122  Ala.  118,  26  So.  124; 
Whatman  v.  Pearaon,  L.  R.  3  C.  P.  422; 
Atlanta  d  C.  Air  Line  R.  Co.  v.  Ray,  70  Ga. 
674;  Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Adama, 
105  Ind.  151 ;  Chielinsky  v.  Hoopea  d  T.  Co, 
I  Marv.  (Del.)  273,  40  AU.  1127;  Bradley 
V.  Naahville,  C.  d  St.  L.  R.  Co.  14  Lea,  374; 
Wood,  Mast.  &  S.  p.  490;  Terre  Baute  d  /. 
R.  Co.  V.  Fowler,  154  Ind.  682,  48  L.  R.  A. 
531,  56  N.  E.  228. 

Wliltey  J.,  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  action  seeking  to  re- 
cover damages  for  injuries  received  while 
in  the  employ  of  appellant.  The  petition  al- 
leges that  appellee  was  in  the  employ  of  ap- 
pellant as  a  common  laborer,  and,  as  a  part 
of  his  duties,  it  was  necessary  for  him  to 
go  and  be  upon  the  roof  of  appellant's  mill, 
and  that  in  April,  1897,  while  appellee  was 
in  the  employ  of  appellant,  he  was  ordered 
and  directed  to  go  upon  the  roof  of  appel- 
lant's mill  to  do  certain  work,  and  that 
while  there  in  the  performance  of  such  work 
the  roof  broke,  and  appellee  fell  to  an  iron 
floor  beneath,  a  distance  of  about  45  feet, 
and  was  injured.  It  is  alle^^  that  appel- 
lant was  negligent  in  permitting  the  roof 
to  be  defective,  insufficient,  unsafe,  and  dan- 
gerous, all  of  which  it  is  averred  that  ap- 
pellant by  ordinary  oare  could  have  known, 
and  in  faot  did  know,  and  that  appellee  did 
not.  The  injury  was  alleged  to  be  perma- 
nent, and  damages  in  the  sum  of  $10,000 
were  sought.  The  answer  filed  admits  that 
appellee  \^'as  the  servant  of  appellant,  and 
was  engaged  as  the  helper  to  the  bricklayer, 
and  alleged  that  his  duties  were  to  aesist  the 
bricklayer  in  the  care  of  and  repair  of  the 
furnaces  and  stacks  of  the  mill,  but  not  to 
repair  the  roof  of  the  mill.  It  is  alleged 
that  appellee's  duties  required  him  to  go 
upon  t^e  roof  of  the  mill  a  great  many 
times,  and  that  he  was  thoroughly  familiar 
with  the  roof,  and  the  manner  and  material 
of  which  it  waa  constructed.  It  is  alleged 
that  on  the  day  appellee  was  injured  a 
damper  had  fallen  from  the  stack  through 
the  roof,  and  in  falling  had  broken  one  of 
the  crossbeams  suppofxing  the  roof,  which 
crossbeam  hung  down,  and  was  in  danger  of 
falling  on  the  workmen  below;  that,  at  the 
request  of  a  fellow  servant  of  appellee,  he 
went  onto  the  roof  to  remove  the  danger- 
ous crossbeam;  and  that  in  so  doing  appellee 
was,  by  reason  of  his  own  negligence,  injured 
by  a  fall  to  the  floor  below.  It  is  alleged 
tiiat  it  was  no  part  of  appellee's  duty  to  re- 
move the  dangerous  beam  or  to  repair  the 
roof,  and  that  appellee  was  not  subject  to 
the  orders  or  control  of  the  fellow  servant 
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who  requested  him  to  go  npon  the  roof.  Ap- 
pellant denied  th&t  it  knew  or  could  have 
known  that  the  roof  was  unsafe  or  danger- 
ous, but  pleaded  that  appellee,  by  reason  of 
his  duties  in  assisting  the  bricklayer,  by  the 
use  of  ordinary  care  could  have  known,  and 
in  fact  did  know,  the  condition  of  the  roof, 
and  pleaded  contributory  negligence  of  appel- 
lee. A  reply  denied  contributory  negligence. 
A  trial  resulted  in  a  verdict  and  jud^ent 
for  appellee  for  $4,000.  After  reasons  and 
motion  for  new  trial  had  been  overruled, 
this  appeal  is  prosecuted. 

There  is  no  material  disagreement  as  to 
the  facts  of  the  injury.  These  facts  are: 
Appellee  was  employed  to  assist  a  bricklayer 
named  Weatherwax.  His  duties  were  to 
help  the  bricklayer  to  do  anything  the  brick- 
layer required.  He  helped  build  furnaces, 
repair  furnaces,  and  repair  or  adjust  the 
guy  ropes  or  wires  that  held  the  smcdce- 
stacks.  All  this  work  required  appellee  to 
be  frequently  on  the  mill  roof.  On  the  day 
of  the  injury  a  damper  on  the  stadc  fell 
through  the  roof,  and  at  about  half  past  12, 
at  the  noon  hour,  and  while  WeaUierwaz 
was  at  home  for  dinner,  appellee,  who  was 
eating  his  meal  at  the  mill,  was  requested 
by  Chas.  Minish,  a  puddler  employed  by  ap- 
pellant, to  go  upon  the  roof  and  remove  a 
crossbeam  broken  by  the  fall  of  the  damper, 
and  hanging  in  the  roof  so  as  to  be  danger- 
ous. It  hung  right  over  the  furnace.  In 
going  over  the  roof  of  the  mill  to  remove  this 
angerous  crossbeam,  the  roof  gave  way,  and 
appellee  fell  to  the  floor  below  and  was 
seriously  injured.  The  roof  was  sheet  iron, 
laid  over  the^ramework  of  the  roof,  so  that, 
except  the  frame  pieces,  there  was  no  sup- 
port. The  iron  roofing  was  insufficient  to 
support  the  weight  of  appellee,  by  reason  of 
age  and  rust.  In  goin^  upon  the  roof,  ap- 
pellee was  not  directed  by  Weatherwax.  In 
faot,  Weatherwax  was  not  present  when  it 
happened.  Appellee  testified:  "Mr.  Weath- 
erwax, when  he  went  oflf,  he  said,  'Conrad, 
if  any  puddler  or  heater  comes  and  wants 
you  to  do  anything,  you  go  and  do  it.'" 
This  was  denied  by  Weatherwax.  It  is  clear 
from  the  evidence  that  it  was  no  part  of  ap- 
pellee's regular  duty  to  go  upon  the  roof  to 
remove  this  piece  of  timber.  When  injured, 
appellee  was  outside  his  duty  for  which  he 
was  employed,  unless  the  direction  appellee 
said  was  given  him  by  Weatherwax  to  obey 
any  direction  or  order  of  any  puddler  or 
heater  made  it  his  duty  to  remove  the  tim- 
ber when  so  requested  by  the  puddler.  The 
question  of  the  order  and  direction  by 
Weatlierwax  being  given  was  submitted  to 
the  jury,  and  tlieir  finding  necessarily  is 
that  such  order  was  given. 

The  question  of  contributory  negligence 
was,  under  proper  instruction,  submitted  to 
the  jury;  ajid  their  verdict  was,  in  effect, 
that  there  was  no  negligence  in  appellee 
when  he  went  upon  the  roof  and  was  injured, 
so  that  the  case  may  be  treated  here  aa  if 
appellee,  without  negligence  himself,  was  in- 
jured when  obeying  the  direction  of  the  pud- 
dler to  remove  the  dangerous  beam,  which 
direction  he  had  been  ordered  by  his  supe- 
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rior,  Weatherwax,  to  obey,  and  that' this  oo- 
curred  at  the  noon  hour,  during  the  recess 
of  the  work  for  that  meal.  Under  these  <»r- 
cumstances,  the  question  is  whether  appellee 
wajB  at  the  time  of  the  injury  in  the  employ 
of  appellant,  and  was  within  the  scope  of 
the  employment  for  which  he  was  engaged. 
We  shall  first  consider  the  time  of  the  in- 
jury. In  the  case  of  Broderick  ▼.  Detroit 
Union  R.  Station  d  Depot  Co,  56  Mich.  261^ 
56  Am.  Rep.  362,  22  N.  W.  802,  it  was  held: 
"It  does  not  follow  that,  because  plaintiff 
was  given  an  intermisaion  from  work  of  an 
hour  and  a  half  for  dinner,  he  ceased  during 
that  time  to  be  the  servant  of  defendant.  If 
during  that  time  he  had  in  his  care  or  cus- 
tody any  of  his  master's  property,  requiring 
his  attention  and  oversight,  or  if  called  upon 
to  perform  work  by  the  master,  or  by  one 
havinf"  authority  to  command  his  service, 
the  relation  would  still  exist,  arising  in  the 
one  case  from  the  duty  to  properly  care  for 
the  property  of  the  master,  and  in  the  other 
from  the  duty  to  perform  the  service."  That 
case  was  well  considered,  and  we  think  its 
conclusions  sound.  We  conclude,  therefore, 
that,  so  far  as  the  time  of  the  injury  is  con- 
cerned (that  it  was  at  the  noon  hour),  ap- 
pellee was  in  the  employ  of  appellant*  Nor 
is  there  anything  in  the  case  of  Louiswlle  A 
N.  R,  Co.  V.  Walker,  19  Ky.  L.  Rep.  369,  40 
S.  W.  461,  contrary  to  this  view.  In  the 
Walker  Case  the  opinion  rests  upon  a  fail- 
ure to  show  negligence  in  the  railroad,  and 
also  that  Walker  was  guilty  of  contributory 
negligence.  The  question  of  time  was  malt 
discussed.  The  material  inquiiy,  however, 
is.  Was  the  injury  received  while  appellee 
was  acting  within  the  scope  of  his  employ- 
ment, or  was  he«  as  to  this  work  he  was  en- 
gaged in  when  injured,  a  volunteer,  to  whom 
appellant  owed  no  duty  as  to  place  in  which 
to  perform  the  service?  Giving  the  verdict 
the  full  force  in  favor  of  appellee  on  the  is- 
sue of  fact  as  to  whether  he  had  been  di- 
rected by  Weatherwax  to  obey  any  puddler 
and  perform  any  duty  required  of  him  by 
the  puddler,  still,  the  question  remains  as  to 
Wcatherwax's  authority  to  place  appellee 
under  any  other  employee  of  appellant,  as 
well  as  to  what  was  intended  to  be  covered 
by  the  order  of  Weatherwax.  What  work 
or  kind  of  work  was  appellee  expected  to  do 
if  called  upon  by  a  puddler?  There  is  no 
proof  in  the  record  that  Weatherwax  had 
authority  to  place  appellee  under  any  other 
employee  of  appellant,  or  that,  by  reason  of 
this  order  of  Weatherwax,  appellee  wa» 
bound  to  do  what  was  required  of  him  by  a 
puddler.  There  is  an  absence  of  power 
shown  in  Weatherwax  to  give  the  order.  It 
is  shown  that  appellee  ha^  been  engaffed  in 
the  mill  for  about  eight  years,  and  had  been 
a  helper  of  Weatherwax ;  and  it  is  not  shown 
that  he  had  ever,  prior  to  his  injury,  been 
called  on  to  do  any  work  outside  the  regu- 
lar duties  of  Weatherwax.  It  is  to  be  pre- 
sumed from  this  faot  that  the  order  by 
Weatherwax,  if  given,  was  meant  to  do  any 
work  that  Weatherwax  would  do  in  his  reg- 
ular duties  if  present,  or  that  appellee,  aa 
the  helper  of  Weatherwax,  would  do  in  his 
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regular  work.  It  could  not  be  understood  to 
mean  that  appellee,  if  called  upon  by  a  pud- 
dler  to  assist  bim  in  his  duties,  would  com- 
ply, for  at  no  time  was  that  ever  a  part  of 
appellee's  duties.  Moreorer,  it  is  shown 
that  the  puddlers  did  not  work  by  the  day, 
but  by  the  piece,  as  it  is  called ;  so  a  loss  of 
time  was  tlieir  loss,  and  not  that  of  appel- 
lant. The  order  of  Weatherwax,  if  given, 
could  only  mean  that  appellee  was  to  repair 
anything  necessary  that  was  in  the  line  of 
his  dutieSb  By  his  long  service  at  the  mill, 
appellee  must  have  known  that  there  was.  a 
carpeuter,  whose  duty  it  was  to  repair  the 
roof  and  framework^  and  that  this  work  of 
removing  this  dangerous  beam  was  within 
the  duty  of  the  carpenter.  Appellee  knew, 
at  least,  that  this  was  not  his  duty.  We 
conclude,  therefore,  that,  under  the  proof  as 
shovni,  appellee  was  a  volunteer  when  he 
went  upon  the  roof  and  was  injured.  Being 
a  volunteer  as  to  that  work,  appellant  owed 
him  no  duty  to  have  or  keep  the  roof  in  safe 
condition,  and  a  failure  so  to  do  was,  as  to 
appellee,  not  actionable  negligence.  We  rec- 
ognize the  doctrine  that  emergency  may  and 
does  modify  this  rule  as  to  volunteers. 
Those  cases  are  fire  or  further  material 
damage,  if  prompt  relief  is  not  given.  But 
this  presents  no  such  case.    The  only  emer- 


gency here  was  the  danger  to  ttie  puddler, 
and  by  waiting  till  the  carpenter  came,  some 
twenty  minutes,  as  shown  by  the  record,  the 
beam  could  have  been  removed  without  fur- 
ther loss  to  appellant's  property.  The  loss 
of  this  twenty  minutes'  wait  would  be  that 
of  the  puddler,  as  he  was  working  by  the 
piece.  There  was  no  showing  that  this 
delay  till  the  carpenter  came  would  in  any 
way  injure  the  appellant.  We  conclude, 
therefore,  that  under  the  proof  the  court 
should  have  given  the  peremptory  instruc- 
tion to  find  for  defendant. 

There  is  a  serious  objection  to  instruction 
No.  1  given,  in  that  it  states  the  facts  from 
the  standpoint  of  appellee,  and  then  says  to 
the  jury,  *'lf  you  believe  these,  you  find  for 
plaintiff."  The  objection  lies  in  the  detail 
of  facts  in  evidence.  But  it  is  unnecessary 
to  discuss  this  further,  in  the  view  we  take 
of  the  case. 

For  the  reasons  indicated,  the  judgment 
16  reversed,  and  the  cause  remanded  for  a 
new  trial,  and  for  proceedings  not  inconsist- 
ent herewith. 

Chiflyy  J.,  dissenting. 

Rehearing  denied* 


MINNESOTA  SUPREME  COURT. 


Fred  J.  FEWINGS,  Respt., 

V. 

Luther  MENDEKHALL,  Receiver  of  Duluth 
Street  Railway  Company,  Appt. 

(83  Minn.  237.) 

*!•  A  street  rall'vrAy  la  not,  &■  to  Its 
paaaenserSj.  sullty  of  neKllsrence  in  at- 
tempting to  operate  its  cars  during  a  strike 
of  Its  employees,  unless  the  conditions  are 
such  that  It  ought  to  know,  or  ought  reason- 
ably to  anticipate,  that  it  cannot  do  so  and 
at  the  seme  time  guard  from  violence,  by  the 
exercise  of  the  utmost  care  on  Its  part,  those 
who  accept  Its  Implied  invltjttlon  to  become 
passengera 

S.  Rule  applied,  and  held  that  the  evidence 
In  this  case  is  not  sufficient  to  support  a  find- 
ing of  the  Jury  to  the  effect  that  the  defend- 
ant was  guilty  of  negligence  In  attempting  to 
operate  Its  cars  during  a  strike. 

(May  17,  1901.) 
^Headnotes  by  Stabt,  di.  J. 


Note. — Carrier'B  liaUlity  lor  a^Bault  upon  pa%- 
$enger  hy  atrikerB,  mob,  or  third  persona. 

Authorities  differ  as  to  the  principle  upon 
which  the  duty  of  the  carrier  to  protect  the 
passenger  from  injury,  either  from  riotous  and 
disorderly  fellow  passengers  or  from  Intruders, 
upon  the  train  or  other  means  of  conveyance, 
depends. 

In  Pittsburgh,  Ft.  W.  &  C.  R.  (\).  v.  Hinds, 
53  Pa.  512,  91  Am.  Dec.  224,  It  was  held  that 
there  was  no  such  privity  between  the  carrier 
and  the  disorderly  passenger  or  Intruder  as  to 
55  L.  R.  A. 


ArPEAL  by  defendant  from  an  order  of 
the  District  CJourt  for  St.  Louis  County 
denying  a  motion  for  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  the  result  of  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Greene  ft  'Wood,  for  appellant: 

The  rule  of  law  in  this  case  calls  for  no 
more  than  ordinary  care  and  caution  on  the 
part  of  the  defendant.  A  common  carrier  of 
passengers  is  not  responsible  for  an  injury 
caused  without  negligence  on  his  part  by  the 
act  of  a  stranger. 

Pennsylvania  R,  Co,  v.  MaoKinney,  124 
Pa.  462,  2  L.  R.  A.  820,  17  Atl.  14 ;  Thomas 
V.  Philadelphia  d  R.  R,  Co.  148  Pa.  180,  15 
L.  R.  A.  416,  23  Atl.  989;  Missimer  v.  Phila- 
dclphia  d  R.  R.  Co.  17  Phila.  172;  Frede- 
ricks  v.  Northern  C.  R.  Co,  157  Pa.  103,  22 
L.  R.  A.  306,  27  Atl.  689. 

The  rule  as  to  care  and  caution  is  differ- 
ent in  any  case  where  the  injury  proceeds 


make  the  former  liable  on  the  principle  of  re- 
spondeat superior.  While  in  New  Orleans,  St. 
L.  &  C.  R.  Co.  V.  Burke,  53  Miss.  200.  24  Am. 
Hep.  6S9,  and  Brltton  v.  Atlanta  &  C.  Air-Line 
R.  Co.  88  N.  C.  536,  43  Am.  Rep.  749,  it  was 
held  that  the  liability  of  the  carrier  rested  upon 
the  maxim  Respondeat  superior. 

They  also  differ  upon  the  question  as  to  the 
degree  of  cure,  diligence,  and  practicable  skill 
incumbent  upon,  and  to  be  exercised  by,  the 
carrier  in  the  protection  of  the  passenger 
from  Injury  at  the  hands  of  riotous  and  dlsor* 
derly  passengers  or  Intruders.     That  the  most 
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from  the  n^ligent  act  of  a  third  party,  from 
-what  it  is  where  it  proceeds  from  the  negli- 
gence of  the  carrier  nimself . 

As  to  actions  of  outsiders  the  passenger  is 
as  well  advised  of  them  as  the  carrier,  and 
has  as  much  control  of  them. 

Chicago  d  A.  Jt.  Co.  v.  PaZ«6wry,  123  111. 
21,  14  N.  E.  22;  Missouri,  K,  d  T,  R,  Co,  ▼. 
Russell,  8  Tex.  Civ.  App.  678,  28  S.  W.  1042. 

The  rule  that  the  happening  of  an  accident 
raises  a  presumption  of  negligence  does  not 
apply  to  a  case  where  the  accident  results 
from  the  act  of  a  stranger. 

Smith  V.  8t  Paul  City  R.  Co,  32  Minn.  1, 
50  Am.  Rep.  650,  18  N.  W.  827 ;  Watson  v. 
St,  Paul  city  R.  Co,  42  Minn.  46,  43  N.  W. 
«04;  Pittsburgh,  Ft.  W,  d  C,  R.  Co.  v.  Hinds, 
,53  Pa.  512,  91  Am.  Dec.  224;  Tall  v.  Balti- 
mor'i  Steam  Packet  Co,  90  Md.  248,  47  L.  R. 
A.  120,  44  Atl.  1007. 


Defendant  had  the  right  to  rely  upon  the 
maxim  of  law,  "All  men  are  presumed  to 
obey  the  law." 

Empire  Trdnsp.  Co.  v.  Philadelphia  R. 
Coal  d  I.  Co.  35  L.  R.  A.  623,  23  C.  C.  A.  564, 
40  U.  S.  App.  157,  77  Fed.  919. 

Messrs.  Muan  Sc  Thjgemejk  also  for  ap- 
pellant. 

Mr.  Jolin  Jenawold,  Jr.,  for  respond- 
ent: 

Defendant  in  the  carriage  of  plaintiff  was 
required  to  exercise  the  utmost  skill,  dili- 
gence, and  human  foresight,  and  was  liable 
for  the  slightest  negligence.- 

Smith  V.  St.  Paul  City  R.  Co.  32  Minn. 
1,  50  Am.  Rep.  550,  18  N.  W.  827;  Beers  ▼. 
Wahash,  St.  L.  d  P.  R.  Co.  34  Fed.  244; 
Richmond  d  D.  R.  Co.  v.  Jefferson,  89  Ga. 
554,  17  L.  R.  A.  571,  16  S.  E.  69. 

Defendant  was  responsible  for  any  wrong 


'extraordloary  decree  of  skill,  care,  and  dili- 
gence in  such  caaes  is  required  of  the  carrier 
as  In  cases  arising  from  injury  to  the  passenger 
by  reason  of  failure  to  provide  suitable  machin- 
ery and  cars,  fitness  of  road  both  as  to  manner 
of  construction  and  materials  used,  and  In  the 
use  of  all  appliances  adopted  for  the  govem- 
meint  or  moving  of  trains,  and  in  regard  to  the 
selection  and  retention  of  competent  and  faith- 
ful servants, — is  held  in  Pittsburg  &  C.  R.  Co. 
V.  Pillow,  76  Fa.  510,  18  Am.  Rep.  424,  and 
Louisville  ft  N.  R,  Co.  v.  Finn,  16  Ky.  L.  Rep. 
67,  while  in  Chicago  ft  A.  R.  C9o.  v.  Plllsbury, 
123  III.  9,  14  N.  B.  23,  and  Bxton  v.  Central 
R.  Co.  68  N.  J.  L.  856,  46  Atl.  1099,  the  rule 
is  laid  down  that  In  gaarding  the  passenger 
from  danger  and  perils  not  Incident  to  ordinary 
travel  the  carrier  Is  only  to  be  held  to  the  use 
of  ordinary  and  reasonable  care  and  dillgeince. 
It  is  the  failure  of  the  servants  of  the  carrier 
to  afford  the  required  protection  after  they  had 
■reasonable  groimds  for  believing  that  violence 
was  imminent,  upon  which  the  liability  of  the 
carrier  rests;  and  such  liability  does  not  grow 
out  of  the  fact  that  the  passenger  was  injured. 
The  injury  for  which  the  carrier  is  liable  must 
have  been  of  such  a  character,  and  perpetrated 
under  such  circumstances,  as  that  it  might  rea- 
sonably have  been  anticipated  or  naturally  ex- 
pected to  occur. 

It  has  been  held  by  the  English  Queen*s  bench 
that  a  carrier  Is  not  responsible  for  conse- 
quences which  might  result  to  a  person  who  re- 
quired special  protection  for  his  safety  while 
traveling,  that  fact  being  unknown  to  the  car- 
rier at  the  time  of  the  making  of  the  contract. 
In  the  case  mentioned  plaintiff  took  and  paid 
for  a  third-class  ticket  for  conveyance  by  the 
defendant  company  over  its  road.  When  he 
did  so  the  company  had  no  notice  that  he  was 
exposed  to  any  greater  danger  than  one  of  the 
ordinary  traveling  public.  As  a  matter  of  fact, 
the  plaintiff  was  what  was  known  in  the  vicin- 
ity as  a  "Candy  Hall  man,"  that  is,  a  man  en- 
gaged upon  the  eviction  of  pitmen  from  their 
houses  consequent  upon  disputes  between  them 
and  their  mastera  For  this  reason  the  plain- 
tiff had  incurred  the  ill-will  of  pitmen  in  parts 
•of  that  county,  and  was  in  danger  of  being  mo- 
lested by  them.  Plaintiff  and  two  friends  were 
placed  by  a  servant  of  the  company  in  a  third- 
class  carriage  in  which  were  then  seated  six  or 
seven  passengers.  The  carriage  was  con- 
structed to  hold  ten  people.  There  was  evi- 
dence that  the  company's  servant  was  aware 
that  the  plaintiff  was  a  Candy  Hall  man,  and 
that  he  feared  violence  from  the  pitmen  at  the 
station.  After  the  plaintiff  was  seated  In  the 
carriage,  six  or  seven  pitmen  rushed  in.  The 
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company's  servants  did  nothing  either  towards 
attempting  to  get  the  pitmen  out,  or  to  get  the 
plaintiff  a  seat  in  another  carriage,  and  the 
train  started  with  six  or  seven  pitmen  In  the 
overcrowded  carriage  in  which  the  plaintiff  and 
his  friends  were  traveling.  During  the  jonr- 
ney  to  the  first  station  at  which  the  train 
stopped  plaintiff  was  assaulted  by  the  pitmen. 
At  that  station  these  pitmen  got  out  and  an- 
other relay  of  pitmen  got  in  and  repeated  the 
assault  upon  the  plaintiff.  For  these  assaults, 
which  were  obviously  the  Independent  acts  of 
the  assailants,  wholly  unconnected  with  the 
company,  the  action  was  brought  against  the 
company,  and  the  county  court  judge  held  the 
defendants  liable.  In  reversing  the  judgment 
the  court  of  appeal  held  that  ordinarily  it  is 
the  duty  of  a  carrier  of  passengers,  arising  out 
of  the  contract  of  carriage,  to  carry  the  i»aa- 
senger  upon  the  contracted .  journey  with  dae 
care  and  diligence,  and  to  afford  him  reaacMi- 
able  accommodation  In  that  behalf;  and  tha£ 
if  the  carrier  omits  to  perform  either  of  these 
duties  he  is  responsible  for  the  ordinary  conse- 
quences arising  to  the  ordinary  passenger  there- 
froDL  There  is  no  duty  in  these  circumstances 
to  take  extraordinary  care  of  a  passenger  by 
reason  of  any  unknown  peculiarity  then  attach* 
Ing  to  him.  That  while  it  might  be  that  the 
defendant  company  committed  a  breach  of  duty 
in  allowing  the  carriage  in  which  the  plaint! S 
was  traveling  to  become  overcrowded,  yet  the 
obligation  which  the  defendants  undertook 
when  they  contracted  with  the  plaintiff  was 
that,  if  they  omitted  to  supply  him  with  rea- 
sonable acconunodation,  they  would  be  liable  for 
the  consequences  usually  arising  therefrom  to 
one  of  the  traveling  public, — not  for  consequen- 
ces which  might  result  to  a  man  who  required, 
while  traveling,  special  protection  for  his 
safety,  and  which  fact  was  unknown  to  the 
company  when  it  contracted  to  carry  him.  To 
an  ordinary  passenger  the  consequences  of  not 
supplying  reasonable  accommodation,  which  is 
the  breach  of  duty  now  set  up,  Is  certainly  not 
his  being  assaulted  by  an  independent  tort 
feasor,  which  Is  the  sole  Injury  or  loss  com- 
plained of  In  the  present  case.  Pounder  v. 
North  Eastern  R.  Co.  [1892]  1  Q.  B.  385. 

Plaintiff  was  a  passenger  in  the  cars  of  the 
defendant.  Drunken,  quarrelsome,  and  trouble- 
some men  intruded  in  the  ladies*  car  in  great 
numbers  while  the  train  stopped  at  a  station, 
and  in  the  di^raceful  fight  which  ensued  among 
them  the  plaintiff's  arm  was  broken,  and  for 
this  the  railroad  company  was  sued.  It  was 
held  that  there  was  no  such  privity  between  the 
company  and  the  disorderly  passenger  as  to 
make  It  liable  on  the  principle  of  respondeat  sa 
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inflicted  upon  hU  passengeTi  the  plaintiff,  if 
lie  knew,  or  ought  to  have  known,  that  dan- 

fer  e2:isted  and  was  reasonably  to  be  appre- 
ended,  provided  he  could  have  prevented  the 
injury. 

Connell  v.  ChesapecJce  d  0.  R.  Co.  93  Va. 
44,  Kuh  nom.  Ball  v.  Chesapeake  d  O,  R.  Co, 
32  L.  R.  A.  792,  24  S.  E.  467;  Richmond  d 
D.  R.  Co.  V.  Jefferson,  89  Ga.  554,  17  L.  R. 
A.  571,  16  S.  E.  69;  Stewwrt  v.  Brooklyn  d 
€.  T.  R.  Co.  90  N.  Y.  588 ;  Dwinelle  v.  Neto 
York  C.  d  n.  R.  R.  Co.  120  N.  Y.  117,  8  L. 
R.  a!  224,  24  N.  E.  31ft;  Winnegar  r.  Cen- 
tral Pass.  R.  Co.  86  Ky.  547,  4  S.  W.  237. 

He  is  liable  for  all  such  injuries  as  were 
the  proximate  cause  of  his  negligence,  pro- 
^-idea  he  had  reasonable  ground  to  anticipate 
any  danger  to  his  passengers. 

Carpenter  v.  Boston  d  A.  R.  Co.  97  N.  Y. 
494,  49  Am.  Rep.  540;  Meyer  v.  8t.  Louis, 


/.  M.  d  S.  R.  Co.  54  Fed.  116;  Oleeson  v. 
Virginia  Midland  R.  Co.  140  U.  S.  443,  35 
L.  ed.  463,  11  Sup.  Ct.  Rep.  859;  Ewton  v. 
Central  R.  Co.  62  N.  J.  L.  7,  42  Atl.  486; 
Wright  v.  Chicago,  B.  d  Q.  R.  Co.  4  Colo. 
App.  102,  35  Pac.  196. 

Scienter  is  the  gist  of  the  action.  If  the 
company  could  have  foreseen  the  danger,  it 
is  liable. 

Carpenter  v.  Boston  d  A.  R.  Co.  97  N.  Y. 
494,  49  Am.  Rep.  540. 

The  wrongdoing  or  negligence  of  a  third 
person  does  not  release  defendant  from  lia- 
bility for  his  neglect.    , 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Lucas,  119 
Ind.  583,  6  L.  R.  :A.  193,  21  N.  E.  968. 

Defendant  cannot  escape  liability  because 
of  the  strike  and  the  violence  therewith  con- 
nected.   He  was  under  no  obligation  to  oper- 


perior.  The  only  ffround  on  which  the  rail- 
road company  coald  be  charged  is  a  violation  of 
the  contract  it  made  with  the  injured  party. 
It  undertook  to  carry  the  plaintiff  safely,  and 
so  negligently  performed  this  contract  that  she 
was  injured.  This  is  the  ground  of  her  action, 
— It  can  rest  upon  no  other.  The  negligence  of 
the  company,  or  of  its  ofGcers  in  charge  of  the 
train,  is  the  gist  of  the  action.  The  trial  judge 
reduced  the  case  to  three  propositions  upon 
which  the  plalnitlff  claimed  to  recover:  First, 
because  the  evidence  showed  that  the  conductor 
did  not  do  his  duty  at  the  station,  by  allowing 
improper  persons  to  get  on  the  cars ;  second 
because  he  allowed  more  persons  than  was 
proper  under  the  circumstances  to  get  on  the 
train,  and  to  remain  upooi  it;  third,  that  he 
-did  not  do  what  he  could  and  ought  to  have 
•done  to  put  a  stop  to  the  fighting  upon  the 
trasin,  which  resulted  in  the  plalntllTs  injury. 
In  regard  to  the  first  proposition  the  supreme 
court  held  that  the  fact  that  the  conductor 
•knew  that  the  excited  crowd  which  rushed  upon 
the  cars  were  improper  passengers  was  of  no 
-consequence.  It  was  not  the  case  of  a  volun- 
tary reception  of  such  passengera  If  It  were, 
there  would  be  great  force  in  the  point,  for 
more  improper  conduct  could  scarcely  be  im- 
agined In  the  conductor  of  a  train  than  volun- 
tarily to  receive  and  introduce  among  quiet  pas- 
■sengers  a  mob  of  drunken  rowdies.  'But  the 
case  is  that  of  a  mob  rushing  with  such  vio- 
lence and  in  such  numbers  upon  the  cars  as  to 
•overwhelm  the  conductor  as  well  as  the  passen- 
gera  It  is  not  the  duty  of  railroad  companies 
to  furnish  their  trains  with  a  police  force  ade- 
-quate  to  such  emergenciea  They  are  bound  to 
furnish  men  enough  for  the  ordinary  demands 
ot  transportation,  but  they  are  not  bound  to 
anticipate  or  provide  for  such  an  unusual  oc- 
"Currence  as  that  under  consideration.  When 
ipassengers  purchase  their  tickets  and  take  their 
seats  they  know  that  the  train  Is  furnished  with 
'proper  hands  for  the  conduct  of  the  train,  but 
not  with  a  polloe  force  sufficient  to  quell  mobs 
<by  the  wayside.  No  such  element  enters  into 
the  Implied  contract.  It  is  one  of  the  acci- 
dental risks  which  all  Who  travel  must  take 
upon  themselves,  and  it  is  not  reasonable  that 
a  passenger  should  throw  it  upon  the  trans- 
porter. This  is  also  equally  applicable  to  the 
■second  proposition.  It  was  not  a  case  in  which 
the  conductor  had  any  volition  whatever  in 
respect  either  of  numbers  or  cjharacters.  He 
was  simply  overmastered,  and  the  only  ground 
upon  which  the  plaintiff  could  charge  negli- 
gence upon  the  company  would  be  in  not  fur- 
nishing the  conductor  with  a  counterforce  suf- 
•fident  to'  repel  the  intruders ;  and  this  ground 
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was  not  assumed  by  the  plaintiff,  and  would 
scarcely  have  been  mcdntalnabie  had  it  been. 
It  was  therefore  error  for  the  court  to  submit 
the  cause  to  the  jury  on  these  two  grounds. 
But  upon  the  third  ground  the  cause  was  prop- 
erly submkted.  If  the  conductor  did  not  do  all 
he  could  to  stop  the  fighting,  there  was  negli- 
gence. While  a  conductor  is  not  provided  with 
a  force  sofficient  to  resist  such  a  raid  as  was 
made  upon  the  train  in  this  Instance,  he  has, 
nevertheless,  large  powers  at  his  disposal,  and, 
if  properly  used,  they  are  generally  sufficient 
to  preserve  order  within  the  cars,  and  to  expel 
disturbers  of  the  peace.  His  official  character 
and  position  are  a  power.  Then  he  may  stop 
the  train  and  call  to  his  assistance  the  engineer, 
the  fireman,  all  the  brakesmen,  and  such  pas- 
sengers as  are  willing  to  lend  a  helping  hand, 
and  it  must  be  a  very  formidable  mob  indeed — 
more  formidable  than  obtruded  into  these  cars 
— that  could  resist  such  a  force;  and  until  at 
least  he  has  put  forth  the  forces  at  his  dis- 
posal, no  conductor  has  a  right  to  abandon  the 
scene  of  conflict.  To  keep  his  train  in  motion 
and  busy  himself  with  collecting  fares  In  for- 
ward cars  while  a  general  fight  was  raging  in 
the  rear-most  car,  where  the  lady  passengers 
had  been  placed,  was  to  fall  far  short  of  his 
duty.  Nor  did  his  exhortation  to  the  passen- 
gers to  throw  the  fighters  out  come  up  to  the 
demands  of  the  hour.  He  should  have  led  the 
way,  and  no  doubt  passengers  and  hands  would 
have  followed  his  lead.  He  should  have 
stopped  the  train,  and  hewed  a  pasSkge  through 
the  intrusive  mass  until  he  had  expelled  the 
rioters,  or  have  demonstrated,  by  an  earnest  ex- 
periment, that  the  undertaking  was  impossible. 
In  conclusion  the  court  said :  "Such  are  the 
Impressions  which  this  novel  case  has  made 
upon  our  minds.  We  think  there  was  error  in 
submitting  the  case  upon  the  first  two  proposi- 
tions, but  none  in  submitting  it  on  the  third, 
and  if  the  record  showed  that  the  jury  decided 
it  upon  this  latter  ground  the  judgment  could 
be  affirmed.  But,  inasmuch  as  the  error  we 
find  upon  the  record  may  have  Infected  the  ver- 
dict, the  judgment  must  be  reversed,  and  a 
venire  faciof  de  novo  awarded."  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Hinds  (1866)  53  Pa.  512, 
91  Am.  Dec.  224. 

The  averments  in  a  declaration  concerning 
wblch  there  was  no  disagreement  between  the 
parties  were,  that  the  plaintiff  was  a  passenger 
on  defendant's  rocul  from  Chicago  to  Dwlgbt ; 
that  the  defendant  «>  negligently,  carelessly, 
and  improperly  and  wrongfully  conducted  it- 
self as  a  common  carrier,  that.  In  consequence, 
the  plaintiff  was  injured :  that  there  existed  a 
controversy  between  a  coriwration  and  certain 
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ate  his  cars  if  the  Tiolence  was  such  that  he 
could  not  with  safety  carry  passengers. 

Southern  P,  R.  Co,  v.  Johnson  (Tex.  App.) 
15  S.  W.  121;  Pittsburgh,  0.  d  St,  L.  R.  Co. 
y.  HollouDsll,  65  Ind.  188,  32  Am.  Rep.  63; 
Empire  Transp,  Co.  v.  Philadelphia  d  R. 
Coal  d  I.  Co.  35  L.  R.  A.  623,  23  C.  C.  A. 
664,  40  U.  S.  App.  167,  77  Fed.  919;  Haas 
V.  Kansas  City,  Ft.  8.  d  0.  R.  Co.  81  Ga. 
792,  7  S.  E.  629;  Meyer  v.  St,  Louis,  I.  U, 
d  B.  R.  Co,  64  Fed.  116. 

The  utmost  human  care  and  foresight  were 
required  of  defendant  to  protect  plaintiff 
from  injury  at  the  hands  of  third  persons 
during  the  strike.      « 

Wilson  V.  Northerfi,  P.  R.  Co.  26  Minn. 
278,  3  N.  W.  333;  Keller  y.  Siouw  City  d 
St.  P,  R,  Co.  27  Minn.  178,  6  N.  W.  486; 
McLean  v.  Burhank,  11  Minn.  277,  Gil.  189; 
Smith  y,  St,  Paul  City  R.  Co.  32  Minn.  1, 


50  Am.  Rep.  650,  18  N.  W.  827;  Louisville, 
N.  A,  d  C.  R.  Co.  V.  Lucas,  119  Ind.  583,  ^ 
L.  R.  A.  193,  21  N.  £.  968;  Hutchinson,  Carr. 
§§  601,  502;  Pittsburgh,  Ft.  W.  d  C.  R.  Co. 
V.  Tlinds,  63  Pa.  512,  91  Am.  Dec.  224;  Luc^ 
V,  Chicago  O,  TK.  R,  Co.  64  Minn.  7,  31  L. 
R.  A.  551,  65  N.  W.  944;  Mullan  v.  Wiscon- 
sin C.  R,  Co.  46  Minn.  474,  49  N.  W.  249; 
Wright  v.  Chicago,  B,  d  Q.  R.  Co.  4  Colo. 
Apo.  102,  35  Pac.  196;  Chicago  d  A.  R.  Co. 
V.  Pillsbury.  123  111.  9,  14  N.  E.  22;  Conneli 
V.  Chesapeake  d  0,  R.  Co.  93  Va.  44,  suh 
horn.  Ball  y,  Chesapeake  d  O.  R.  Co.  32  fj.  R. 
A.  792,  24  S.  E.  467 ;  Meyer  v.  St.  Louis,  /. 
M,  d  S.  R.  Co.  54  Fed.  116;  Maverick  v. 
Kighth  Ave.  R.  Co.  36  N.  Y.  378;  Black  v. 
Brooklyn  City  R,  Co.  108  N.  Y.  640,  15  N. 
E.  389;  Flint  v.  Nortoich  d  X.  Y,  Transp, 
Co.  34  Conn.  555;  Lihby  v.  Maine  C.  R.  Co,. 
85  Me.  34,  20  L.  R.  A.  812,  26  Atl.  943. 


persons  that  had  been  previously  employed  by 
It  at  its  ore  dock  in  Chicago  near  the  track  of 
defendant's  road,  in  consequence  of  which  the 
men  had  refused  to  work,  and  had  determined 
that  no  other  persons  should  be  employed  by 
the  corporation  to  do  the  work  they  had  pre> 
▼lously  been  engaged  to  do.  The  corporation 
refused  to  submit  to  the  demands  made  by  its 
former  employees,  after  It  hired  other  hands  to 
do  the  work.  These  former  employees  then 
confederated  together  to  prevent,  by  force,  all 
attempt  on  the  part  of  the  corporatfo>n  to  have 
such  labor  performed  by  other  persons,  and  to 
continue  such  force  nntU  the  corporation  should 
receive  them  again  Into  Its  employment.  That 
the  defendant  company  received  the  laborers  of 
the  corporation,  and  transferred  them  from 
Jollet  to  Chicago  to  their  work  and  back  again 
after  the  day's  labor  was  performed,  and  that 
It  was  necessary,  in  order  to  do  so,  to  have  po- 
lice protection,  to  wit,  fifty  well-armed  men  to 
surround  and  protect  them ;  and  that  it  could 
be  readily  foreseen  that,  in  taking  on  board  the 
train  these  laborers,  defendant  was  offering  a 
motive  and  Inducement  to  the  rioters  to  attack 
the  train,  and  was  subjecting  Its  train  to  the 
risk  and  danger  of  an  attack  and  capture  by 
the  rioters ;  and  that  it  stopped  its  train  at  the 
point  where  the  laborers  were  employed,  and 
carelessly  and  negligently  and  wrongfully  re- 
ceived  them  on  the  train  where  plaintiff  was 
being  carried  as  a  passenger.  That  the  riotous 
strikers,  well  knoiwing  that  the  laborers  would 
be  taken  and  received  by  the  defendant  on  Its 
train,  went  down  the  track  1^^  miles;  and  that 
when  the  defendant's  train  came  to  that  point, 
a  number  of  the  rioters,  with  force  and  violence, 
broke  and  entered  the  car  where  plaintiff  was 
seated,  and  beat,  wounded,  and  bruised  the 
laborers,  and  shot  off  guns  and  pistols,  loaded 
with  powder  and  bullets,  at  and  within  the  car, 
and  that  one  of  the  bullets  so  fired  out  of  a 
pistol  by  one  of  the  rioters  hit  and  struck  plain- 
tiff, grievously  wounding  and  Injuring  him. 
That  the  defendant  took  no  steps  to  prevent 
the  attack  upon  the  train,  nor  to  prevent  the 
rioters  from  taking  possession  ef  it,  and  that 
the  servants  of  the  defendant  in  charge  of  the 
train  made  no  efforts  in  that  direction,  nor  any 
effort  to  expel,  or  put  out  of  the  cars,  any  of 
the  riotous  Intrudera  There  was  evidence 
tending  to  show  that  prior  to  the  time  plain- 
tiff was  Injured  defendant's  officers  having 
charge  of  the  moving  of  trains  might  have 
known,  by  the  exercise  of  reasonable  diligence, 
that  the  strike  was  In  eiAstence  at  the  dock  of 
the  corporation, — that  the  strikers  were  de- 
termined to  prevent  the  company  from  employ- 
ing other  laborers  to  do  the  work  they  had  pre- 
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vlously  been  hired  to  do.  It  was  known  to- 
many  of  them  that  the  strikers  were  numeroua 
and  utterly  lawless.  There  was  evidence  also- 
tending  to  show  that  the  danger  attending  the 
service  must  have  been  fully  known  to  defend- 
ant's servants  l>efore  the  conductor  was  ordered 
to  stop  his  train  at  the  gate  on  the  evening  the 
plaintiff  was  shot,  to  take  on  board  the  labor- 
ers so  offensive  to  the  strikers.  It  did  not  ap- 
pear that  the  strikers  had  any  cause  of  com- 
plaint against  the  defendant  company,  or  any 
of  Its  officers  or  employees.  It  was  also  true 
defendant's  servants  having  charge  of  the  run- 
ning of  the  trains  had  no  actual  knowledge  or 
information  that  the  strikers  contemplated  a 
strike  uiwn  their  train  at  the  time  and  place- 
where  it  was  assailed.  A  Judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff  was  af- 
firmed  by  the  appellate  court  of  Illinois,  wfalcb 
was  reversed  by  the  supreme  court,  the  opinion 
being  written  by  Magruder,  J.,  and  concorred 
in  by  a  majority  of  the  court.  Chicago  &  A. 
R.  Co.  V.  Plllsbury  (III.)  8  N.  E.  803,  6  WesL 
Rep.  790. 

The  headnote  of  the  case  states  that  it  waa 
held  that  *'a  railway  company  Is  not  required 
to  exclude  from  Its  passenger  cars  'nonunion' 
workingmen  who  are  the  object  of  the  hatred 
of  a  mob,  lest  the  mob  should  board  the  train* 
and  Injure  the  other  passengers;  and,  a  for- 
iiorit  this  Is  so  when  the  company  has  con- 
tracted to  carry  such  workingmen.  A  railway 
company  is  not  bound  to  carry  upon  Its  train* 
a  police  force  sulBcirat  to  protect  its  passenger* 
from  the  violence  of  mobs." 

A  rehearing  of  the  case  was  afterwards  or- 
dered, and  after  such  rehearing  the  fbrmer 
judgment  of  the  court  was  reversed,  and  the 
Judgment  of  the  appellate  court  afl9rmtng  the 
judgment  of  the  circuit  court  In  favor  of  the 
plaintiff  aflSrmed.  Mr.  Justice  Magruder,  who 
delivered  the  prevailing  opinion,  on  the  first 
hearing,  dissenting  for  the  reason  stated  In  that 
opinion,  In  which  dissent  Chief  Justice  Sheldon 
concurred.  In  the  final  decision  the  court  recog- 
nized the  distinction  between  the  practicable  skill, 
care,  and  diligence  Incumbent  upon  a  railroad 
company  as  to  the  selection  of  suitable  machinery 
and  cars,  the  fitness  of  the  road,  both  as  to  man- 
ner of  construction  and  materials  used,  and  in 
the  use  of  all  appliances  adopted  for  the  govern- 
ment or  moving  of  trains,  and  as  to  the  se- 
lection and  retention  of  competent  and  faith- 
ful servants,  the  carrier  of  passengers  in  such 
cases  l>eing  obligated  to  use  the  highest  rea- 
sonable and  practicable  skill,  care,  and  dili- 
gence: and  that  In  guarding  the  passengers 
from  dangers  and  perils  not  Incident  to  ordi- 
nary railway  travel,  in  regard  to  which  the  car- 
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Ab  charging  the  defendant  with  prior  no- 
tice of  the  injury,  evidence  is  admissible  of 
the  threatened  injury  at  times  and  places 
other  than  that  at  which  plaintiff  was  actu- 
ally injured. 

Exton  ▼.  Central  R.  Co,  62  N.  J.  L.  7,  42 
Atl.  486;  Chicago  d  A.  R.  Co,  v.  Pillahury, 
123  111.  9,  14  N.  E.  22;  8t,  Louis,  /.  M,  A  8. 
R,  Co.  V.  Qreenthal,  23  C.  C.  A.  100,  40  U. 
S.  App.  554,  77  Fed.  160. 

A  common  carrier  must  protect  its  pas- 
sengers from  danger  from  whatever  source 
arising. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  541,  553; 
Carpenter  v.  Boston  d  A.  R.  Co,  97  N.  Y. 
494.  49  Am.  Rep.  540;  Chicago  d  A.  R.  Co. 
V.  Pillshwy,  123  111.  9,  14  N.  E.  22;  Pitts- 
hurgh,  Ft.  W.  d  C.  R.  Co.  v.  Hinds,  63  Pa. 
512,  91  Am.  Dec.  224;  Exton  v.  Central  R. 
Co.  62  N.  J.  L.  7,  42  Atl.  486. 

Failing   to    give    plaintiff    protection,    it 


was  at  least  defendant's  duty  to  warn  him  of 
anticipated  assaults,  so  that  he  might  have 
protected  himself. 

8t.  Louis,  I,  M,  d  8,  R.  Co,  v,  Qreenthal, 
23  C.  C.  A.  100,  40  U.  S.  App.  554,  77  Fed. 
152;  Carpenter  v.  Boston  d  A.  R,  Co,  97  N. 
Y.  494,  49  Am.  Rep.  540. 

Proof  of  injury  \jo  a  passen^^er  raises  a 
presumption  of  defendant's  negligence. 

Wilson  V.  Northern  P.  R,  Co.  26  Minn. 
278,  3  N.  W.  333;  Pittsburg  d  C,  R,  Co.  v. 
Pillow,  76  Pa.  510,  18  Am.  Rep.  424;  Dug- 
gan  v.  Baltimore  d  O,  R,  Co.  159  Pa.  248,  28 
Atl.  182,  186;  8mith  v.  8t  Paul  City  R.  Co, 
32  Minn.  1,  50  Am.  Rep.  550,  18  N.  W.  827 ; 
Gleeson  v. -Virginia  Midland  R.  Co.  140  U. 
S.  443,  35  L.  ed.  463,  11  Sup.  Ct.  Rep.  859. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  as  receiver  of  the  Duluth 


«1er  is  only  to  be  held  to  the  use  of  ordinary 
and  reasonable  care  and  diligence.  But  the 
«oart  held  there  was  evidence  in  the  case  that 
wiQiald  warrant  the  Jury  In  ftnding  defendant*8 
servants  were  fully  advised  it  was  a  dangerous 
service  to  take  on  and  put  off  the  nonunion 
workmen  at  the  dock  gate.  It  must  have  been 
foond  they  knew  a  desperate  and  wicked  mob, 
oonsLvtlng  of  great  numbers,  was  organised 
t9iere,  to  prevent,  at  all  hazard,  whatever  the 
consequences  might  be,  the  taking  on  of  these 
men,  and  that  it  could  only  be  done  by  the  aid 
of  a  powerful  and  efficient  police  force.  That 
reasonably  it  may  have  been  Inferred  that  it 
would  be  dangerous  to  continue  to  take  on  and 
fNit  off  the  laborers  in  the  midst  of  that  lawless 
assembly  of  riotera  Even  ordinary  care  would 
bave  discerned  the  danger.  Under  the  circum- 
stances, the  law  would  charge  defendant  with 
negligence  in  stopping  a  train  filled  with  pas- 
•cngers,  in  the  midst  of  a  howling,  revengeful, 
lawless  mob,  to  take  on  persons  whom  the  mob 
were  seeking  an  opportunity  to  maltreat.  The 
•defendant  was  under  no  legal  obligation  to  stop 
its  train  at  the  point  in  question,  as  it  was  not 
a  station  designated  for  that  purpose.  To  do 
flo  was  a  needless  and  unwarrantable  exposure 
of  the  lives  and  persons  of  passengers  to  im- 
minent peril.  This  train,  filled  as  it  was  with 
men,  women,  and  children,  as  it  may  be  pre- 
sumed it  was,  stopped  at  a  point  not  a  sta- 
tion, in  the  midst  of  a  fierce  mob,  and  the  ob- 
jects of  its  vengeance  were  taken  Into  the  same 
-car  with  passengers.  This  was  unwise  and  haz- 
ardous In  the  extreme,  to  say  the  least  of  It. 
While  It  was  no  doubt  true  that  none  of  the  of- 
ficers had  any  knowledge  that  the  rioters  In- 
tended to,  or  had  any  opportunity  to,  attack 
•defendant's  passenger  train  at  the  place  where 
they  did,  or  elsewhere,  or  at  that  or  at  any 
other  time,  the  defendant  ought  reasonably  to 
tiave  anticipated  the  mob  might  attack  Its  train 
to  reach  the  object  of  their  vengeance,  so  soon 
as  it  had  passed  from  the  protection  of  the  po- 
Hoe,  and  precautionary  measures  should  have 
1»een  taken.*  The  verdict  Is  a  sufficient  warrant 
for  the  conclusion  that  reasonable  precautions 
were  not  observed.  Id..  123  111.  9,  14  N.  E.  22. 
In  Misslmer  v.  Philadelphia  &  R.  It.  Co.  17 
Phlla.  172,  the  court  said:  "Plaintiff  in  this 
•case,  however,  asks  us  to  say  that  it  is  the  duty 
of  the  railroad  company  to  screen  its  car  win- 
dows effectually,  not  against  the  negligence  of 
its  passengers,  but  against  stones  or  other  mis- 
siles that  may  be  thrown  from  the  outside  by 
persons  over  whom  the  company  has  no  control. 
In  addition  to  this,  the  first  count  is  nlso  based 
on  the  failure  of  the  railroad  company  to  so 
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police  Its  track  as  to  prevent  the  throwing  of 
missiles,  etc.  No  authority  has  been  shown  us 
for  the  legal  implication  of  any  such  duties. 
The  practical  difficulties  would  be  considerable, 
and  In  cases  of  collision  or  other  accident  the 
dangers  of  having  the  windows  effectually 
barred  might  be  far  worse  than  the  danger  of 
injury  from  an  occasional  missile.  It  Is  true 
that  a  case  might  be  conceived  where  repeated 
acts  of  stone* throwing  at  a  particnlar  locality, 
known  to  the  company,  might  raise  a  duty  to 
take  some  measures  of  prevention  or  security 
to  the  passenger.  But  tlie  narr.  is  not  up  to 
the  requirements  of  such  a  case.  The  descrip- 
tion of  the  locality  of  the  stone- thro  wing,  near 
Phoenlxville  Is  too  extensive  and  Indefinite,  and 
In  the  averment  of  plaintiff's  injury  it  Is  not 
said  that  It  was  received  at  or  near  the  locality 
named.  This  point  is  more  carefully  stated  In 
the  second  count,  but  that  is  based  exclusively 
on  the  assumed  duty  to  screen  the  windows. 
With  these  defects  In  the  declaration,  and  in 
the  absence  of  any  authority  holding  a  rail- 
road company  liable  for  the  acts  of  outside  par- 
ties not  <Mi  Its  cars,  or  depota  or  platforms,  nor 
'n  any  way  subject  to  its  orders  or  control,  we 
are  of  opinion  that  It  would  be  a  dangerous 
precedent  to  sustain  such  an  action." 

Batton  V.  South  k  North  Ala.  R.  Co.  77  Ala. 
591,  64  Am.  Rep.  80,  was  said  by  the  supreme 
court  of  Alabama  to  be  an  action  of  novel  im- 
pression for  which  the  court  nowhere  found  a 
precedent.  That  it  was  a  suit  for  damages 
against  a  common  carrier — a  railroad  company 
— Instituted  by  a  passenger  for  the  alleged  neg- 
ligence of  the  carrier  in  falling  to  protect  the 
plaintiff,  a  single  woman,  against  the  nuisance 
of  indecent  language  and  conduct  of  certain 
unknown  strangers,  who  proved  disorderly  In 
the  presence  of  the  plaintiff,  while  she  was 
seated  In  the  ladles*  waiting-room  'of  a  railroad 
station  belonging  to  the  roadllne  of  the  defend- 
ant company.  No  assault  on  the  plaintiff  was 
shown,  but  only  vulgar  and  profane  language, 
and  indecent  exposure  of  person,  and  disorderly 
conduct,  on  the  part  of  two  or  three  intruders, 
who  were  In  no  w'se  connected  with  the  defend- 
ant, as  servants  or  agents.  That  while  there 
may  be  circumstances  under  which  the  law 
would  impose  upon  a  railroad  company,  as  a 
doty  when  acting  as  a  common  carrier,  to  use 
the  ntmost  care  In  protecting  passengers,  and 
especially  female  passengers,  not  only  from  the 
violence  and  rudeness  of  Its  own  officers  and 
agents,  but  also  of  intruders  who  are  strangers, 
and  that  there  were  many  well-considered  cases 
which  support  this  view,  yet.  none  of  them  failed 
to  impose  the  qualification  that  the  wrong  or 
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Street  Eailway  Company,  has  operated  its 
street-car  system  since  July  7,  180S.  On 
May  2,  1899,  a  general  strike  was  inaugurat- 
ed by  his  employees,  which  was  maintained 
until  after  the  plaintiff  was  injured,  as  here- 
inafter stated.  The  defendant  procured  oth- 
er men  to  take  the  place  of  the  strikers,  and 
continued  to  operate  the  street  car  lines.  On 
Sunday  evening.  May  7th,  the  plaintiff  to<4c 
passage  in  a  car  operated  by  tiie  defendant 
at  Superior  for  Duluth.     While  the  car  was 

g>ing  northerly  along  Garfield  avenue,  in 
uluth,  and  as  it  approached  Michigan 
street,  a  young  man  who  was  not  one  of  the 
strikers  threw  a  stone,  which  passed  through 
one  of  the  windows  of  the  car, "broke  the 
glass,  and  hit  the  plaintiff  on  the  back  of 
the  head,  whereby  he  was  seriously  injured. 
He  brought  this  action  to  recover  from  the 
defendant  damages  on  account  of  such  in- 


jury. The  basis  of  his  claim  to  recover  aa 
alleged  in  his  complaint  ia  tliat  the  defend- 
ant well  knew  that  the  plaintiff  would  be 
and  was,  as  a  passenger  on  the  car,  exposed 
to  imminent  danger  by  reason  of  the  violent 
and  unlawful  acts  of  the  strikers  and  their 
sympathizers,  and  that  the  defendant^  in  the 
exercise  of  due  care  and  prudence,  could 
have  prevented  the  same,  and  protected  the 
plaintiff  and  other  passengers  in  the  car 
from  all  injury;  but,  notwithstanding  this, 
he  carelessly  and  negligently  failed  and  omit- 
ted to  warn  the  plaintiff  of  any  danger,  and 
in  like  manner  he  n^lected  to  make  any  ef- 
fort or  to  take  any  care  to  prevent  injury  to 
the  plaintiff,  or  to  provide  or  make  use  of 
any  barriers  or  other  means  of  protecting 
the  plaintiff  and  averting  the  threatened  in- 
jury. It  is  to  be  observed  that  the  com- 
plaint charges  the  defendant  with  negligence 


Injury  done  the  passengers  by  such  strangers 
must  have  been  of  such  a  character,  and  per- 
petrated under  such  circumstances,  as  that  it 
might  reasonably  have  been  anticipated  or  nat- 
urally expected  to  occur.  That  there  was  noth- 
ing In  this  case  tending  to  prove  that  the  com- 
pany had  notice  of  any  facts  which  Justified 
the  expectation  of  such  a  wanton  and  unusual 
outrage  to  passengers.  Their  contract  of  safe 
carriage  imposed  upon  the  company  no  Implied 
obligation  to  furnish  a  police  force  for  the  pro- 
tection of  passengers  against  such  insults.  It 
is  shown  to  be  neither  commonly  necessary  nor 
customary.  It  was  a  risk  which  was  incidental 
to  one's  presence  anywhere  when  traveling  with- 
out a  protector,  and  it  was  the  plalntifTs  risk, 
not  the  defendant's.  And  a  general  charge  in 
favor  of  the  defendant  was  approved  and  Judg- 
ment entered  thereon  affirmed. 

Plaintiff  had  purchased  a  ticket  for  passage 
on  the  defendant's  railroad,  and  in  attenvptlng 
to  have  her  baggage  checked  was  knocked  down 
and  injured  on  a  passageway  leading  from  the 
ticket  office  to  the  baggage  room  by  some  cab- 
men who  were  awaiting  incoming  trains,  and 
who  were  not  in  any  sense  the  agents  of  the 
railroad  company,  and  who  were  engaged  in 
sport  m  scuffling  on  the  passageway.  One  of 
them  stepped  or  Jumped  backward  while  en- 
gaged in  the  scuffle,  and  knocked  plaintiff  down, 
injuring  her.  It  was  shown  that  similar  occur- 
rences to  the  annoyance  and  Injury  of  passen- 
gers previous  to  this  time  had  taken  place.  It 
was  held  that  the  railroad  company  was  bound 
to  exercise  reasonable  care  to  protect  its  passen- 
gers from  injury  of  this  character,  and  that 
for  a  neglect  of  the  servants  of  the  railroad  to 
use  such  care,  which  resulted  In  Injury  to  its 
passengers,  the  company  was  liable  to  answer 
in  damages.  Exton  v.  Central  R.  Co.  63  N.  J. 
L.  356,  46  Atl.  1099. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's trains  going  to  New  York.  On  arriving 
at  42d  street  the  cars  were  disconnected  and 
drawn  down  by  horses.  The  car  in  which  plain- 
tiff was,  was  left  standing  alone,  without  any 
employee  of  the  road  upon  It.  Plaintiff  stepped 
to  the  door  of  the  car,  where  several  persons, 
not  passengers,  attacked  and  robbed  him  of  a 
package  of  bonds  which  he  bad  upon  his  person. 
In  an  action  to  recover  the  value  of  the  bonds 
the  court  held  that  they  were  not  a  part  of  the 
property  which  plaintiff  could.  In  his  ordinary 
relation  as  passenger,  bear  about  his  person 
at  defendant's  risk :  and,  In  the  absence  of  no- 
tice to  it,  or  knowledge  on  its  part  that  he  was 
carrying  them,  the  loss  of  the  bonds  could  not 
be  taken  into  consideration  in  fixing  the  dam- 
ages with  which  the  defendant  was  chargeable 
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for  a  breach  of  Its  duty  to  protect  plaintiff  from 
violence.  Weeks  v.  New  Tork.  N.  H.  ft  H.  R. 
Co.  72  N.  T.  50.  28  Am.  Rep.  104.  In  this  case 
the  action  ^ab  brought  solely  to  recover  the 
bonds,  and  there  was  no  suggest  ion  or  request 
on  the  part  of  the  plaintiff  that  the  qnestlon 
of  bodily  harm  and  damages  resulting  therefrom 
should  be  submitted.  Whether,  therefore,  an 
action  would  Ue  for  damages  resulting  from 
bodily  injur)',  it  was  not  necessary  to  decide, 
and  was  not  decided  in  the  case,  although  the 
plaintiff  on  the  appeal  Insisted  that  whether  the 
plaintiff  should  recover  for  the  value  of 
the  bonds  taken  from  him  was  not  the  only 
question  for  the  jury,  and  that  It  was 
for  them  also  to  inquire  whether  he  did  not  suf- 
fer bodily  harm  from  the  assault  and  battery 
upon  him,  and  thus  sustain  damages  for  which 
he  should  have  compensation.  But  the  court 
held  that  this  position  could  not  be  maintained. 
That  plainly  the  gist  of  the  action  was  not  for 
bodily  harm,  nor  was  that  an  incidental  part 
of  it  kept  In  consideration  as  an  element  of  re- 
covery. That,  although  the  complaint  averreit 
that  three  men  entered  the  car,  and  with  vio- 
lence and  great  force  assaulted  the  plaintiff, 
there  were  lacking  all  the  other  averments 
which  were  wont  to  be  made  in  an  action  for 
an  assault  and  battery,  either  under  the  com- 
mon-law forms  of  pleading  or  those  which  con- 
form to  the  Code.  That  while  a  demand  for 
judgment  is  not  of  controlling  weight,  yet 
where,  as  in  this  case,  it  is  for  a  sum  Just  equal 
to  the  averred  value  of  the  bonds  taken,  with 
interest  thereon;  the  latter  of  which  is  a  de- 
mand for  Judgment,  which  was  never  yet  an- 
nexed to  a  statement  of  the  amount  of  dam- 
ages from  an  assault  and  battery, — the  Inqulrr 
into  the  outrage  upon  the  plaintiff  was  con- 
fined to  the  loss  by  him  of  the  bonds  and  the 
manner  in  which  they  were  taken  from  him ; 
and  the  facts  of  the  violence  to  his  person  were 
drawn  out,  but  as  a  part  of  the  violence  of 
taking  away  his  property. 

In  Kinney  v.  Louisville  ft  N.  R.  Co.  90  Ky. 
59,  34  S.  W.  1066,  the  court  said:  "Carriers 
are  not  held  to  be  the  insurers  of  the  absolute 
safety  of  their  passengers,  or  of  their  entire 
immunity  from  the  misconduct  of  fellow  pas- 
sengers or  of  strangers :  but  there  is  an  implleit 
obligation,  growing  out  of  the  contract  between 
the  carrier  and  the  passenger,  that  the  former 
shall  afford  to  the  latter  reasonable  protection 
and  immunity  from  the  insults,  violence,  and 
wanton  Interference  of  intruders,  fellow  passen- 
gers, and  the  carrier  and  his  servanta  .  .  . 
Out  of  this  obligation,  and  the  doctrine  that  car- 
riers of  pasnengers  are  required  to  use  the  ut- 
most care  In  the  management  of  their  trains  !& 
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in  two  particulars  only:  First,  in  failing 
to  exercise  due  care  to  protect  ^e  plaintiif 
and  other  passengers  from  the  yiotence  of 
the  strikers  and  their  sympathizers,  which 
he  could  have  done  if  he  had  exercised  due 
care;  and,  second,  in  failing  to  warn  him  of 
the  dangers  likely  to  arise  from  such  source. 
The  trial  court,  however,  submitted  to  the 
jiuy,  in  addition  to  these  two,  a  third  ground 
for  recovery,  which  was,  in  effect,  whether 
the  defendant  was  negligent  in  attempting 
to  operate  its  cars  at  ul  at  the  time  the 
plaintiff  was  injured,  and  instructed  the 
jury  in  substance  that  if  the  defendant  was 
negligent  in  any  one  of  the  three  particulars 
specified,  and  the  plaintiff  was  free  from 
contributory  negligence,  he  was  entitled  to  a 
verdict.  The  jury  returned  a  general  ver- 
dict only,  and  awarded  the  plaintiff  as  dam- 
ages $4,400.    The  defendant  appealed  from 


an  order  denying  his  blended  motion  for 
judgment  or  a  new  trial. 

The  defendant  excepted  to  so  much  of  the 
charge  of  the  court  as  submitted  to  the  jury 
the  question  as  to  whether  it  was  negligence 
lor  tbe  defendant  to  operate  its  cars  at  all 
at  the  time  and  place  in  question.  The  ex- 
ception was  to  the  effect  that  the  evidence 
was  not  sufficient  to  justify  a  finding  by  the 
jury  that  the  defendant  was  thus  negligent. 
As  already  suggested,  no  such  issue  was  ten- 
dered bv  the  complaint,  and,  if  it  had  been, 
it  would  have  been  inconsistent  with  at  least 
one  of  the  acts  of  negligence  alleged  in  the 
complaint  and  relied  upon  as  a  basis  for  re- 
covery. But  this  specific  objection  was  not 
made  in  the  court  below,  nor  is  it  here 
urged.  Hence  the  question  for  our  consider- 
ation is  whether  the  evidence  is  sufficient  to 
sustain  a  finding  by  the  jury  that  the  de- 


order  to  prevent  or  avoid  injury  to  their  pas- 
sengers, arises  the  rale  that  makes  It  the  duty 
of  carriers  to  exercise  the  highest  practicable 
degree  of  care  aud  diligence  In  protecting  and 
guarding  their  passengers  from  violence  and  as- 
•aalts  from  whatever  source,  which  may  be  rea- 
sonably anticipaited  or  naturally  expected  to 
occur  under  the  circumstances  of  the  case  and 
the  condition  of  the  parties;  and  If  this  duty 
Is  neglected,  or,  without  good  cause,  omitted  by 
the  carrier  or  his  servant,  the  carrier  will  be 
held  responsible  for  any  injury  to  a  passenger 
resulting  from  such  neglect  or  omission,  and 
which,  but  for  same,  might  have  reasonably 
been  foreseen  and  prevented.  These  principles, 
it  seems,  are  recognized  and  enforced  by  an  al- 
moet  unbroken  line  of  decisions  in  this  coun- 
try.*' Citing  cases  all  of  which  are  given  In 
note  to  Illinois  C.  B.  Co.  v.  Minor  (Miss.)  16  L. 
R.  A.  627. 

The  general  principles  with  respect  to  the  re- 
sponsibility of  a  carrier  for  the  safety  of  its 
passengers  and  the  degree  of  care  which  It 
must  exercise  for  their  protection  seem  clearly 
applicable  to  the  case  of  an  injury  to  a  pas- 
senger by  strikers  or  by  any  mob.  The  case  of 
FswiNGS  V.  Mendbnhall  applies  these  princi- 
ples to  such  a  case,  and  treats  the  matter  of 
the  carrier's  liability  for  such  an  Injury  as  one 
to  be  determined  by  the  existing  conditions 
with  respect  to  the  danger  of  harm  to  passen- 
gers. The  court  holds  that  the  carrier  was 
not  liable  In  that  case  because  there  was  not 
sufficient  evidence  to  support  a  finding  of  the 
Jury  that  the  attempt  to  operate  cars  at  that 
time  was  negligent.  This  case  seems  to  be  the 
first  to  decide  this  question.  The  correctness 
of  the  principles  declared  by  the  court  seems 
clear.  It  can  hardly  be  contended  that  It  must 
be  necessarily  negligent,  as  matter  of  law,  for 
a  carrier  to  run  a  street  car  during  a  strike, 
since  It  is  unreasonable  to  presume,  as  matter 
of  law,  that  strikers  or  their  friends  will  nec- 
essarily resort  to  criminal  means,  though  such 
Illegal  acts  are  frequently  resorted  to  during 
strikes.  It  seems  reasonable  to  say  that  any 
presumption  of  violence  is  one  of  fact  depend- 
ent upon  the  existing  conditions.  If  the  evi- 
dence shows  that  the  strike  has  caused  very 
great  excHement  and  anger,  or  that  threats 
have  been  made,  the  danger  of  violence  and  of 
Injury  to  passengers  jn  any  cars  that  the  car- 
rier attempts  to  run  may  appear  serious  enough 
to  charge  the  carrier  with  negligence  in  at- 
tempting to  operate  them.  But  in  the  absence 
of  evidence  of  any  other  facts  to  Indicate  any 
probability  of  violence,  the  mere  existence  of 
a  strike  by  the  carrier's  employees  does  not 
seem  in  ItseU  sufllcient  to  charge  the  carrier 
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with  negligence  toward  passengers  in  attempt- 
ing to  run  cars  with  new  employees.  This  is 
what  the  case  of  Fkwings  v.  Mbndenhall 
seems  to  establish.  It  decides  this  as  matter 
of  law,  and  makes  it  necessary  to  prove  some 
other  facts  than  the  mere  existence  of  a  strike, 
in  order  to  maJce  a  case  for  the  Jury  on  the 
question  of  the  carrier's  negligence,  In  attempt- 
ing to  run  cara 

llie  duty  of  a  carrier  to  the  public  to  operate 
Its  line  is  another  phase  of  this  question  which 
is  briefly  touched  upon  In  the  case.  It  is 
clearly  stated  by  the  court  that,  If  It  were  pos- 
sible for  the  carrier  to  protect  its  passengers  by 
exerclsi'ng  the  greatest  possible  care  notwith- 
standing the  existence  of  the  strike,  it  would  be 
Its  duty  to  proceed  In  the  operation  of  Its  Una 
That  being  so,  it  would  seem  to  be  negligence  on 
the  part  of  the  carrier  to  run  its  cars  only 
when  the  impossibility  of  protecting  its  pas- 
sengers was  clear.  Negligence  in  failing  to 
protect  the  passengers  carried  during  the  strike 
Is,  of  course,  a  question  distinct  from  that  of 
negligence  In  attempting  to  run  the  cars  at  all. 

In  the  absence  of  any  direct  precedents  on 
the  questions  above  discussed  the  most  nearly 
pertinent  authorities  seem  to  be  those  on  the 
general  question  of  the  liability  of  a  carrier  to 
passengers  for  assaults  committed  upon  them 
during  transportation  by  fellow  passengers. 
These  authorities  are  considered  In  a  note  to 
Illinois  C.  It.  Co.  V.  Idlnor  (MIsa)  16  L.  R.  A. 
027.  Later  decisions  on  this  subject  are  Rich- 
mond &  D.  R.  Co.  V.  Jefferson  (6a.)  17  L.  R.  A. 
571;  West  Memphis  Packet  Co.  v.  White 
(Tenn.)  38  L.  R.  A.  427 ;  and  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  47  L.  R.  A.  120. 

For  liability  of  railroad  company  to  passen- 
ger for  Injury  caused  by  wrongful  act  of  stran- 
ger, see  also  Fredericks  v.  Northern  C.  R.  Co. 
(Pa.)  22  L.  R.  A.  306,  and  note. 

The  carrier's  liability  for  assault  on  pas- 
senger by  Its  own  servants  rests  upon  different 
principles.  That  question  Is  treated  In  a  note 
to  Davis  V.  Iloughtelln  (Neb.)  14  L.  R.  A.  737. 

Later  oases  In  addition  to  those  above  men- 
tioned oo  the  subject  of  a  carrier's  liability  for 
assaults  upon  passengers  by  fellow  passengers 
or  strangers  are  the  following:  The  first  one 
is  somewhat  like  the  case  of  a  mob. 

Plalntl/f,  while  on  board  of  a  train  of  the 
defendant  as  a  passenger,  and  while  In  a  com- 
partment of  the  carriage,  was  robbed  by  a  gang 
of  about  sixteen  men  who  entered  the  carriage 
at  a  station.  He  complained  of  having  been 
robbed  to  the  station  master,  whom  he  asked  to 
detain  the  train  to  permit  him  to  give  the  men 
Into  custody  and  have  them  searched.  A  large 
force  of  police  was  present  at  the  station,  and 
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lendant  waa  guilty  of  negligence  in  attempt- 
ing to  operate  its  cars  at  all  at  the  time 
stated.  If  the  evidence  was  not  sufficient, 
it  was  error  to  submit  the  question,  for 
which  a  new  trial  must  be  had,  oecause  it  is 
impossible  to  determine,  from  the  general 
Terdict,  that  it 'was  not  based  upon  the  claim 
that  the  defendant  was  negligent  in  so  at- 
tempting to  operate  its  cars.  The  question 
■aa  to  vmen  and  under  what  circumstances 
street  railway  companies  will  be  held,  as  to 
passengers,  guilty  of  negligence  in  attempt- 
ing to  operate  their  cars  at  all  during  a 
strike  of  its  employees,  is  an  important  one 
to  them,  and  to  the  public  as  well.  To  the 
former,  for,  if  they  are  to  be  held  guilty  of 
negligence  in  attempting  to  operate  their  cars 
whenever  force  and  intimidation  are  used  by 
their  striking  employees  to  compel  them  to 
suspend  the  running  of  their  cars,  then  they 


must  submit  to  such  unlawful  force  and 
cease  to  discharge  their  duties  to  the  public, 
or  yield  to  the  demands  of  the  strikers, 
whether  just  or  unjust.  Especially  impor- 
tant is  the  question  to  the  public,  for  the  un- 
interrupted operation  of  an  efficient  street 
car  system  has  become  a  practical  necessity 
to  a  large  number  of  our  urban  population* 
They  have  established  their  homes,  arranged 
their  business  and  work  with  reference  to 
it,  and  their  comfort,  convenience,  and  pleas- 
ure are  largely  dependent  upon  it.  There- 
fore those  who  are  charged  with  the  public 
duty  of  operating  street  cars,  in  considera- 
tion of  valuable  franchises,  cannot  be  per- 
mitted to  omit  the  duty  for  any  cause  save 
the  most  pressing,  such  as  the  practical  im- 
possibility of  discharging  the  duty,  consist- 
ent with  the  further  duty  to  exercise  the  nt^ 
most  vigilance  and  care  in  guarding  their 


•could  have  been  utilized  to  effect  the  arrest  and 
search.  The  station-master  refused  to  detain 
the  train,  and  sent  it  along.  Plaintiff  after- 
wards prosecuted  two  of  the  gang  of  sixteen, 
and  they  were  convicted*  but  he  never  recov- 
•ered  the  money  of  which  he  bad  been  robbed. 
It  was  claimed  on  the  part  of  the  plaintiff  that 
the  robbery  was  occasioned  by  the  defendant 
negligently  permitti<ng  the  compartment  of  the 
-carriage  to  be  overcrowded.  The  court  of  ap- 
peal held  that,  wli41e  it  was  the  duty  of  the  de- 
fendants not  to  allow  their  carriage  to  be  over- 
crowded. It  was  necessary  on  the  part  of  the 
plaintiff  to  show  that  the  alleged  damage  was 
such  as  would  naturally  and  ordinarily  result 
from  such  breach  of  duty.  It  could  not  be  con- 
sidered as  the  probable  and  ordinary  result  of 
allowing  a  compartment  of  a  railway  carriage  to 
be  overcrowded  that  a  passenger  should  be  robbed 
by  his  fellow  passengers.  The  damage  alleged 
was  too  remote.  Cobb  v.  Great  Western  R.  Co. 
[1893]  1  Q.  B.  459,  62  L.  J.  Q.  B.  N.  S.  335,  68 
L.  T.  N.  S.  483.  41  Week.  Rep.  275,  57  J.  P. 
487,  4  Reports,  283. 

In  one  case  the  complaint  alleged  that  plain- 
tiff purchased  a  ticket  of  the  defendant*  for  a 
round-trip  passage  over  its  railroad,  and  took  a 
seat  in  the  train,  conducted  himself  in  a  proper 
manner,  and  while  he  was  seated  he  was  ap- 
proaclied  by  a  person  and  invited  out  of  his 
-seat,  and  when  near  the  platform  was  ordered 
by  such  person  to  leave  the  car.  He  stated  to 
the  person  and  others  that  he  had  purchased  a 
ticket,  waa  a  passenger  on  the  train,  and  would 
not  leave  it,  and  was  entitled  to  proceed  on  his 
way  witliout  molestation.  That  such  person 
and  another,  who  were  then  passengers  on  the 
train,  forcibly  and  violently  ejected  him  there- 
from against  his  utmost  resistance,  and  after- 
ward prevented  him  from  getting  aboard  the 
train  again;  that  he  reported  to  the  person  In 
•charge  of  the  station  where  the  train  had  tem- 
porarily stopped  that  he  had  been  wrongfully 
and  forcibly  ejected  from  the  train  by  riotous 
passengers  and  persons  thereon ;  that  he  wished 
to  continue  his  journey,  and  wished  the  protec- 
tion of  the  railroad  company  In  so  doing.  The 
agent  told  the  plaintiff  to  get  aboard  the  train ; 
that  he  had  a  perfect  right  to  do  so  and  was  a 
passenger ;  but  made  no  effort  to  assist  him  In 
boarding  the  train.  Plaintiff  then  went  to 
where  the  train  was  standing  and  attempted  to 
l>oard  It  for  the  purpose  of  proceeding  on  his 
journey,  and  was  forcibly  prevented  by  the  two 
X)er8on8  who  had  ejected  him,  and  other  riotous 
passengers  and  persons,  from  so  doing,  and  was 
again  assaulted  and  prevented  by  force  from 
boarding  the  train,  and  threatened  with  vio- 
lence and  great  bodily  harm  If  he  attempted  to 
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do  80.  That  at  the  time  he  attempted  to  board 
the  train  the  last  time  he  was  in  full  view  of 
the  employees  in  charge  of  the  train,  but  they 
made  no  effort  to  protect  him,  or  to  prevent 
said  riotous  passengers  from  assaulting  and  far- 
ther preventing  him  from  taking  passage  on 
said  train;  that  while  he  was  attempting  to 
board  said  train  the  last  time,  and  while  he  was 
In  plain  view  of  the  servants  and  employees  of 
the  defendant  In  charge  of  said  train,  said  train 
left  the  point  and  proceeded  on  its  way.  It 
seems  that  the  complaint  was  demurred  to,  and 
the  demurrer  overruled  by  the  circuit  court. 
The  case  was  tried  and  the  plaintiff  was 
awarded  |100  damagea  On  appeal  from  tliis 
decision  the  appellate  court  of  Indiana  decided 
that  tlie  demurrer  should  have  been  sustained, 
and  for  that  reason  reversed  the  judgment, 
holding  that,  admitting  all  material  allegations 
of  the  complaint  to  be  true,  the  case  here  pre- 
sented was  very  different  from  a  case  where  the 
passenger  Is  wrongfully  ejected  or  assaulted  by 
a  servant  of  the  carrier.  In  such  a  case  the 
act  of  the  servant  or  agent  is  the  act 
of  the  principal.  That  In  the  class  of  caaes 
to  which  the  case  under  consideration  be- 
longed, the  complaint  must,  in  the  absence  of  a 
direct  averment  of  negligence,  allege  facta 
which  in  law  amount  to  negligence.  That,  as 
to  the  first  assault  committed  upon  the  plain- 
tiff, It  was  not  shown  by  the  complaint  that  the 
conductor  or  brakeman  in  charge  of  the  train 
was  present  when  the  plaintiff  was  ejected  from 
the  train ;  neither  is  it  shown  that  they  saw 
plaintiff  ejected,  or  saw  him  try  to  board  the 
train  while  it  was  standing  at  the  station ;  nei- 
ther did  the  complaint  show  that  the  defendant 
or  Its  servants  had  reasonable  ground  to  appre- 
hend that  plaintiff  was  In  danger,  nor  that,  if 
they  had  known  of  the  assault,  in  the  exercise 
of  reasonahle  care  they  could  have  prevented 
it;  and  that  it  did  not  show  that  plaintiff  at 
any  time  called  upon  the  servants  of  the  de- 
fendant in  charge  of  the  train  for  help  or  pro- 
tection, and  that  the  help  and  protection  to 
which  be  was  entitled  was  refused.  That  as  to 
the  second  assault  when  he  attempted  to  tKMird 
the  train  after  it  had  pulled  down  the  track, 
and  was  waiting  for  another  train  to  pass,  tbe 
complaint  averred  that  it  was  in  full  view  of 
the  employees  in  charge  of  the  train,  and  that 
they  made  no  effort  to  protect  him  or  to  prevent 
other  passengers  from  assaulting  bim  and  pre- 
venting him  from  getting  on  the  train.  Tliat 
the  court  was  left  to  presume  whether  said  em* 
ployees  were  near  enough  to  render  any  assist- 
ance, or  whether  they  negligently  refused  to 
go  to  aid  him,  from  the  mere  statement  that  at 
the  time  the  assault  was  committed  he  wss  ia 
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pasaen^jen  against  violence,  from  whatever 
source  arising,  which  may  be  reasonably  an- 
ticipated or  naturally  be  expected  to  occur, 
in  view  of  all  the  circumstances  of  each 
particular  case.  It  then  necessarily  follows 
that  a  street  railway  company  is  not  guilty 
of  negligence,  as  to  its  passen^^s,  in  at- 
tempting to  operate  its  cars  durm^  a  strike 
of  its  employees,  unless  the  conditions  are 
such  that  it  ought  to  know,  or  to  reasonably 
anticipate^,  that  it  cannot  do  so  and  at  the 
same  time  guard  from  violence,  by  the  exer- 
cise of  the  utmost  care  on  its  part,  those 
who  accept  its  implied  invitation  to  become 
passengers.  Tested  by  this  rule,  we  are  of 
the  opinion,  tind  so  hold,  that  the  evidence 
is  not  suHicient  to  sustain  a  finding  that  the 
defendant  was  guilty  of  negligence  in  at- 
tempting to  operate  its  car  at  the  time  and 
place  of  the  plaintiff's  injury.     We  refrain 


from  discussing  the  evidence  on  this  point, 
for  the  reason  that  it  is  the  same  evidence 
which  is  relied  upon  by  plaintiff  to  establish 
the  allegations  of  the  complaint  to  the  effect 
that  the  defendant  knew,  or  ought  to  have 
known,  that  the  plaintiff  as  a  passenger  on 
the  car  would  be  and  was  exposed  to  danger, 
and  that  by  the  exercise  of  due  care  the  de- 
fendant could  have  prevented  the  same  and 
protected  the  plaintiff  and  other  passengers 
from  all  injury.  It  follows  as  a  matter  of 
course  that  if  the  defendant  could  operate 
the  car,  and  at  the  same  time  by  the  exercise 
of  due  care  protect  his  passengers,  including 
the  plaintiff,  from  injury,  he  would  not  be 
negligent  simply  because  he  operated  the 
car.  In  short,  the  two  claims  are  inconsist- 
ent, and,  if  the  evidence  establishes  that  the 
defendant  might  by  an  exercise  of  due  care 
have  protect^   the  plaintiff   from   violence 


full  view  of  said  employees.  The  court  was  In- 
clined to  hold  that  the  averments  of  the  com- 
plaint as  to  the  second  and  last  assault  com- 
mitted upon  the  plaintiff  were  sufficient  to 
charge  the  defendant  with  actionable  negli- 
gence ;  but  that  the  complaint  was  open  to  an- 
other and  fatal  objection,  viz.:  that  the  theory 
of  the  complaint  was  to  recover  damages  for 
the  tort,  and  the  contract  of  carriage  was  set 
forth  merely  as  leading  up  to  the  commission 
of  the  tort ;  Siud  for  the  purpose  of  showing  the 
appellant's  liability  therefor.  The  assault  and 
battery  was  the  cause,  and  not  the  effect,  of  the 
failure  to  transport  appellee.  The  court  held, 
further,  that  there  was  no  affirmative  allega- 
tion In  the  complaint  that  the  plaintiff  was  free 
from  fault.  That  while  the  complaint  averred 
that  the  plaintiff  while  a  passenger  on  the  train 
was  sitting  quietly  in  his  seat  and  said  nothing 
offensive  to  anyone,  and  conducted  himself  in  a 
proper  manner,  it  may  have  been  that  after 
leaving  the  seat  and  going  upon  the  platform 
his  conduct  was  such  as  to  have  Justified  his 
removal  from  the  train  by  force;  and  there 
was  no  allegation  of  freedom  from  contributory 
negligence,  which  must  relate  to  and  apply  to 
**the  time  and  act  of  the  Injury."  Lake  Erie  & 
W.  B.  Co.  V.  Arnold,  26  Ind.  App.  190,  59  N.  E. 
894. 

It  may  be  that  this  complaint  did  not  state 
a  cause  of  action,  but  from  the  rules  laid  down 
in  the  decisions  of  the  court  upon  this  subject, 
both  English  and  American,  one  may  be  par- 
doned for  suspecting  that  it  did.  The  con- 
clusion of  the  court  that  there  was  no  affirma- 
tive allegation  in  the  complaint  that  the  plain- 
tiff was  free  from  fault,  because,  although  it 
was  averred  that  the  plaintiff  while  a  passeuger 
on  the  train  was  sitting  quietly  In  his  seat  and 
said  nothing  offensive  to  anyone,  and  conducted 
himself  in  a  proper  manner,  It  should,  In  order 
to  render  it  free  from  fault,  have  further  al- 
leged that  after  leaving  the  seat  and  going  upon 
the  platform  his  conduct  was  such  as  not  to 
Justify  his  removal  by  force-,  would  seem  to 
render  It  a  case  of  "first  impression."  And  the 
suggestion  of  the  court  that  a  complaint  In 
such  an  action  was  defective  If  it  did  not  al- 
lege freedom  from  contributory  negligence  re- 
minds one  of  the  case  where  a  wife  had  brought 
an  action  for  separation  for  cruel  and  inhuman 
treatment,  and  the  counsel  for  the  defendant 
husband  made  the  claim  that  the  wife  had  been 
guilty  of  contributory  negligence,  to  which  the 
counsel  for  the  plaintiff  replied :  "It  may  be  so ; 
she  did  furnish  the  portion  of  her  person  that 
he  kicked.'* 

That  the  furnishing  of  a  sufficient  force  to 
protect  passengers  from  attack  and  injury 
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which  may  reasonably  be  expected  to  occur  will 
not  of  itself  relieve  the  carrier  from  liability 
if  the  men  furnished  for  that  purpose  fail  or 
neglect  to  do  their  duty  in  affording  the  neces- 
sary protection, — was  held  In  the  following 
case: 

As  plaintiff,  who  had  purchased  a  flrst-class 
passenger  ticket  from  the  agent  of  the  defend- 
ant company,  was  proceeding  to  ascend  the 
steps  of  the  car,  three  men  ascended  the  steps 
of  the  car  adjoining  and  went  upon  its  plat- 
form. The  rear  platform  of  that  car  and  the 
front  platform  of  the  car  plaintiff  was  entering 
Joined.  As  plaintiff  was  stepping  upon  the 
platform  of  the  car  one  of  these  men  ran  against 
him,  and  he  stopped.  These  men  were  crossing 
from  one  car  to  another,  and  entered  the  rear 
car.  Plaintiff  then  went  through  the  door  into 
the  entrance  of  the  same  car,  and  as  soon  as  he 
had  passed  through  the  door  one  of  the  men 
backed  up  against  him,  the  other  two  then 
rushed  upon  him,  and  the  three  united  in  Jam- 
ming him  into  the  corner.  Having  relieved  one 
of  his  arms,  plaintiff  discovered  that  his  pocket- 
book,  containing  some  money  and  papers,  was 
gone,  and  seizing  one  of  the  assailants  he  ac- 
cused him  of  taking  the  pocketbook.  The  pock- 
etbook  was  found  upon  the  floor  some  little 
distance  from  where  the  plaintiff  had  been. 
The  altercation  was  afterwards  renewed.  Plain- 
tiff told  one  of  the  men  he  wanted  him,  and 
afterwards  ordered  him  to  stand.  He  had  re- 
treated into  the  corner,  and  two  of  the  men 
a^aln  rushed  upon  him.  He  grasped  them,  and 
the  third  struck  him  upon  the  head,  cutting  the 
scalp,  rendering  him  unconscious,  and  inflicting 
upon  him  serious  wounds,  from  the  effect  of 
which  he  suffered  permanent  injury.  At  the 
time  he  missed  his  pocketbook  plaintiff  called 
loudly  for  help,  and  that  he  was  being  robbtd. 
He  called  again  when  he  had  recovered  the 
pocketbook.  Uls  calls  could  have  been  heard 
at  some  distance  from  the  place  where  he  was 
standing.  The  crew  of  the  tradn  consisted  of 
an  engineer,  fireman,  conductor,  brakeman,  mes- 
senger, porter,  and  Pullman  car  conductor  and 
porter.  None  of  the  train  men  came  to  plain- 
tiff's assistance.  The  court  held  that,  although 
the  doctrine  is  of  comparatively  recent  growth, 
It  Is  now  firmly  established  that  a  carrier  of 
passengers  must  exercise  the  same  degree  of 
care  to  protect  them  from  violence  from  their 
fellow  passengers,  or  from  Intruders,  that  Is  re- 
quired for  the  prevention  of  casualties  in  the 
management  and  operation  of  Its  trains.  That 
while  carriers  are  not  insurers  of  the  safety  of 
passengers,  as  they  are  of  freight  committed  to 
them  for  shipment,  still  they  are  held  to  the  ut- 
most care,  vigilance,  and  precaution  to  guard 
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while  a  pasBenger  in  his  car,  it  was  not  neg- 
ligence to  run  the  car.  The  negligence  m 
such  a  case  would  be  the  failure  to  use  due 
care  to  protect  the  plaintiff,  and  not  the  fact 
that  the  car  was  operated.  The  plaintiff 
here  claims  that  the  evidence  is  sufacient  to 
establish  the  negligence  of  the  defendant  in 
the  two  particulars  alleged  in  the  complaint. 
If  this  be  so,  then  the  evidence  tends  to  dis- 
prove  the  further  claim  that  it  was  negli- 
gence to  attempt  to  operate  the  car.  It  was 
error  to  submit  this  last  claim  to  the  jury, 
for  which  a  new  trial  must  be  granted. 

It  is  proper,  with  reference  to  such  trial, 
to  briefly  consider  two  other  alleged  errors 
urged  by  the  defendants    The  first  is  the 


claim  that,  because  the  stone  which  injured 
the  plaintiff  was  thrown  bv  a  third  party, 
who  was  not  one  of  the  strikers,  the  defend- 
ant was  not  in  any  view  of  the  case  responsi- 
ble for  the  resulting  injury ;  that  the  defend- 
ant had  a  right  to  assume  that  all  persoxM, 
except  the  strikers,  would  not  only  refrain 
from  any  acts  of  violence  or  lawlessness,  but» 
on  the  contrary,  would  use  their  best  efforts 
to  suppress  them,  and  hence  the  defendant 
had  no  reason  to  anticipate  the  act  which  in- 
jured the  plaintiff,  and  therefore  cannot  be 
charged  with  negligence  for  not  guarding 
against  it.  This  course  of  reasoning  ignores 
the  actual  conditions  existing  at  and  before 
the  time  of  the  injury.     If  the  conditions 


against  accident,  consistent  with  the  mode  of 
conveyance,  and  with  its  practical  operation ; 
and  no  distinction  is  made  between  casualties 
resulting  from  the  negligent  equipment  or  op- 
eration of  their  trains,  and  those  arising  from 
the  misconduct  of  passengers  upon  them.  That 
Instructions  to  a  Jury  are  essentially  erroneous 
which  substantially  declare  that  if  the  defend- 
ant railroad  company  furnished  a  sufficient 
number  of  men  in  and  about  the  train  to  meet 
the  ordinary  wants  and  demands  of  passengers 
while  going  to  and  taking  sea/ts  In  the. cars  of 
the  train,  and  to  protect  the  passengers  from 
any  attack  which  might  reasonably  be  expected 
to  occur.  It  performed  its  full  duty,  and  was 
entitled  to  a  verdict.  That  it  Is  immaterial 
how  many  men  a  railroad  company  furnishes 
to  attend  to  passengers  and  look  after,  the 
train,  if  the  men  so  furnished  neglect  their 
duty.  That  the  company  is  responsible  for  the 
wrongful  or  negligent  acts  and  omissions  of  de- 
fendant's servants  and  agents  without  regard 
to  their  number.  That  In  this  case  there  might 
have  been  an  army  there  ;  but  if,  while  the  plain- 
tiff was  being  attacked  with  their  knowledge, 
they  failed  or  refused  to  come  to  his  relief,  the 
defendant  Is  chargeable  with  their  neglect  It,  of 
course,  devolved  upon  the  defendant  to  man  its 
train  with  a  sufficient  force,  and  the  Instructions 
in  that  particular  correctly  declare  the  law,  but 
the  mere  fact  that  It  furnished  men  in  plenty 
Is  no  defense.  An  important  question  In  the 
case  was  whether  the  men  who  were  furnished 
performed  their  duty  to  the  plaintiff,  or 
whether  through  their  negligence  he  suffered 
harm ;  and  that  question  was  Ignored  by  the 
court  in  all  of  its  Instructiona  For  the  error 
mentioned  a  Judgment  in  favor  of  the  defend- 
ant was  reversed.  Wright  v.  Chicago,  B.  &  Q. 
R.  Co.  4  Colo.  App.  102,  35  Pac.  196. 

A  statute  of  Kentucky  requiring  a  railroad 
company  to  provide  separate  coaches  or  com- 
partments for  white  and  colored  passengers  is 
vi§lated  if  the  agent  of  the  company  permits 
a  passenger  of  one  race  to  enter  the  coach  or 
compartment  assigned  to  the  passengers  of  the 
other  race,  or  if,  when  seeing  him  in  the  coach, 
he  permits  him  to  remain  therein :  and  the 
oompauy  is  responsible  for  the  subsequent  con- 
duct of  such  intruder,  and  liable  In  damages  for 
the  maltreatment,  if  any,  received  at  the  hands 
of  such  intruder.  While  plaintiff,  a  colored 
woman,  was  in  a  coach  of  the  defendant  company 
to  which  she  had  been  assigned,  and  the  one  set 
apart  for  the  colored  race,  certain  intoxicated 
passengers  entered  It  and  in  her  hearing  used 
violent,  profane,  obscene,  and  indecent  lan- 
guaire.  One  of  the  men  was  much  intoxicated, 
offered  a  drink  from  a  bottle  to  the  plaintiff, 
and  laid  his  hand  upon  her,  at  the  same  time 
making  such  profane  and  Indecent  remarks  as 
were  calculated  to  humiliate  and  mortify  the 
plaintiff,  AS  well  as  other  passengera  On  ap- 
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peal  from  a  Judgment  In  favor  of  the  defendant 
entered  upon  a  verdict  of  the  Jury,  the  court  of 
appeals  of  Kentucky  reversed  the  Judgment, 
holding  that  when  a  white  passenger  Is  8» 
signed  to  the  car  set  apart  for  those  of  another 
race  the  company  will  be  held  responsible  for 
his  bad  conduct  affecting  the  rights  of  other 
passengers,  although  the  conductor  may  be  ig- 
norant of  what  Is  transpiring;  and  where  the 
conductor,  or  those  managing  the  train,  know 
that  one  Is  In  the  wrong  car.  It  Is  his  duty  to 
expel  him,  and  by  consenting  to  his  remaining 
the  company  becomes  responsible  for  his  con- 
duct so  long  as  he  does  remain.  Quinn  t. 
Louisville  &  N.  R.  Co.  98  Ky.  231,  32  S.  W.  742. 

Wood  V.  Louisville  &  N.  R.  Co.  101  Ky.  703, 
42  S.  W.  349,  was  an  action  by  the  plaintiff 
for  Injury  on  the  same  occasion  and  under  the 
same  circumstances  as  QuInn  v.  Louisville  &  N. 
R.  Co.  98  Ey.  231,  32  S.  W.  742,  and  the  deci- 
sion was  the  same. 

Another  case  almost  Identical  with  the  pro- 
ceding  was  this :  Plaintiff,  a  colored  woman, 
while  a  passenger  upon  defendant's  train,  was 
most  outrageously  insulted  and  maltreated  by 
two  drunken  white  men,  who  were  also  passen- 
gers upon  the  train,  ^e  conductor  and  other 
employees  passed  through  the  oar,  and  ought  to 
have  known  that  the  men  were  drunk  and  mis- 
behaving themselvea  and  In  fact  one  of  the 
brakemen,  whose  duty  It  was  to  look  after  the 
comfort  and  safety  of  the  passengers,  knew 
that  they  were  drunk.  The  superior  court,  in 
affirming  a  Judgment  in  favor  of  the  plaintiff, 
held  that  a  conductor  and  other  employees  on 
the  train  owed  It  to  the  passengers  in  th^r 
charge  to  exercise  the  highest  degree  of  care, 
not  only  to  protect  them  from  injuries  incident 
to  that  mode  of  travel,  but  to  protect  them 
from  the  Indecent  and  ungentlemanly  conduct 
of  a  disorderly  fellow  passenger.  And  as  to  fe- 
male passengers  the  rule  goes  further,  and  their 
contract  of  passage  embraces  an  implied  stipu- 
lation that  the  company  will  protect  them 
against  general  obscenity,  immodest  conduct,  or 
wanton  approach ;  and  that  in  this  case  the 
Jury  had  the  right  to  conclude  that  the  defend- 
ant was  guilty  of  negligence  in  not  having 
some  one  of  its  employees  In  the  coach  to  see 
that  these  two  drunken  and  disorderly  men  did 
not  disturb  the  other  passengera  Louisville  ft 
N.  R.  Co.  V.  Finn,  16  Ky.  L.  Rep.  57. 

Another  similar  case  was  Bailey  v.  Louis- 
ville &  N.  R.  CO.  19  Ky.  L.  Rep.  1617,  44  S.  W. 
105,  In  which  the  plaintiff  alleged  that  she  was 
a  passenger  on  the  defendant's  train;  that  she 
was  a  person  of  color;  that  she  had  been  as- 
signed to  the  car  which  was  Intended  by  the 
railroad  company  for  the  use  of  colored  pas- 
sengers; that  the  defendant,  by  Its  agents  and 
servants,  wilfully  and  wrongfully  disregarded 
its  duty  as  such  common  carrier  of  passengers, 
brought  Into  and  left  In  said  car  set  aside  for 
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had  been  normal,  if  there  had  been  no  strike, 
no  mobs,  no  excitement,  and  no  resentment 
on  the  part  of  the  strikers  and  the  many 
who  sympathized  with  them,  the  claim  of 
the  defendant  would  be  correct.  But  the 
evidence  tends  to  show  that  the  actual  con- 
ditions were  the  reverse  of  those  suggested, 
and  that  lawlessness,  not  order,  reigned  at 
and  near  the  place  of  the  injury.  It  was 
therefore,  upon  the  evidence,  a  question  for 
the  jury  whether  the  defendant  ought  not, 
under  the*  circumstances,  to  have  reasonably 
anticipated  violence  from  persons  not  direct- 
ly connected  with  the  strikers,  and  to  have 
exercised  due  care  to  protect  his  passengers 
therefrom.     We  are  not  to  be  understood  as 


intimating  the  opinion  that  he  did  not  ob- 
serve due  care  in  the  premises,  or  that  he 
did.  The  other  claim  is  to  the  effect  that 
the  court  erred  in  receiving  in  evidence  the 
petition  of  the  receiver  to  the  court,  where- 
in he  stated  that  a  general  strike  had  been 
inaugurated  by  his  employees,  and  ^ve  a 
general  statement  of  the  acts  of  violence 
committed  and  of  the  interference  he  had 
encountered  in  his  efforts  to  operate  his  cars. 
So  much  of  the  petition  as  related  to  condi- 
tions existing  and  events  occurring  before 
the  plaintiff  was  injured  was  properly  re- 
ceivcKl  in  evidence,  as  tending  to  charge  the 
defendant  with  notice  of  them. 

Order  reversed,  and  a  new  trial  granted. 


colored  people,  and  in  which  the  plaintiff  was 
at  that  time  the  only  passeng^er,  three  white 
men  who  were  then  drunk  and  disorderly ;  and 
that  they  were  permitted  to  remain  In  Uie  car 
with  the  plaintiff,  and  while  there  used  vulgar 
and  obscene  language,  made  Insulting  and  inde- 
cent proposals  to  her,  and  abused  and  threat- 
ened her,  and  otherwise  mistreated  her.  The 
testimony  of  the  plaintiff  and  her  witnesses  con- 
duces to  establlrti  the  averments  of  the  peti- 
tion, while  that  of  the  employees  in  charge  of 
the  train  and  other  witnesses  tended  to  con- 
tradict the  plaintiff  and  her  wltnessea  and  dis- 
prove the  averments  of  the  petition.  The  trial 
court  instructed  the  Jury,  among  other  things, 
that  the  plaintiff  was  not  entitled  to  recover 
unless  the  jury  should  believe  from  the  evi- 
dence that  the  conductor  permitted  tbe  white 
men  to  enter  the  compartment  set  apart  for  col- 
ored passengers,  or,  knowing  of  tbelr  presence 
there,  permitted  them  to  remain  In  the  car.  This 
infltructlon  was  approved  by  the  court  of  ap- 
peals in  afllrmlng  a  judgment  In  favor  of  the 
defendant  entered  upon  tbe  verdict  of  a  jury. 

In  still  another  Kentucky  case  plaintiff  was 
a  passenger  on  defendant's  railroad  train,  hav- 
ing l>ought  and  paid  for  a  ticket  thereon.  The 
petition  charged  that  the  defendant  suffered 
and  permuted,  wilfully  and  negligently,  two  dis- 
orderly, desperate,  and  dangerous  men,  wbo 
were  drunk  and  boisterous  and  armed  with 
deadly  weapons,  to  enter  its  train,  and,  while 
on  said  train,  to  engage  in  Improper  riots  and 
disorderly  conduct,  and  to  insult,  beat,  and 
bruise  their  fellow  passengers,  and  to  shoot  and 
wound  plaintiff;  and  that  the  officers  and  em- 
ployees of  the  company  had  notice  of  the  dan- 
gerous, drunken,  and  boisterous  character  and 
conduct  of  these  persons,  and  of  the  passenger 
who  finally  shot  and  wounded  her,  a  sufficient 
time  before  the  injury  to  have  expelled  said  per- 
son from  its  cars,  but  negligently  failed  and 
neglected  to  do  so.  The  evidence  was  conflict- 
ing, and  particularly  so,  and  doubtful  and  un- 
certain, as  to  whether  the  passenger  who  sliot 
and  wounded  the  plaintiff  had  given  any,  or  at 
least  sufficient,  evidence  of  his  dnmken  or  dan- 
gerous character  to  lead  the  officer  of  the  train 
to  entertain  any  reasonable  ground  of  appre- 
hension of  violence  to  the  other  passengers. 
But  tbe  court  held  that  they  should  «not  inter- 
fere with  the  verdict  of  the  jury  which  neces- 
sarily Implied  the  finding  of  thoee  facts  In  favor 
of  the  plaintiff.  There  were  other  negro  pas- 
sengers on  the  train  who  were  drunk  and  dis- 
orderly, and  the  conductor  removed  them  to 
another  car  than  that  in  which  plaintiff  was, 
and  locked  them  in.  A  person  in  the  middle  of 
that  oar  commenced  an  attack  first  on  one 
negro,  and  then  on  two  or  three  others,  knock- 
lug  them  forward  out  of  that  car  across  the 
platform  between  that  and  another  car, 
knocked  down  two  or  three  in  the  latter  car, 
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including  the  negro  who  did  the  shooting.  The 
conductor  separated  the  person  who  committed 
this  assault  and  the  negroes,  putting  the  ne- 
groes out  of  the  last-named  car  and  locking  the 
door,  leaving  the  person  mentioned  in  the  lat- 
ter car,  and  then  stepped  into  the  car  where 
tbe  negroes  were,  to  learn  something  of  the 
difficulty.  The  shot  was  then  fired  by  the  negro 
mentioned  through  the  glass  door  or  transom 
of  the  car  In  which  the  person  who  had  as- 
saulted the  negroes  was,  and  the  bullet  struck 
and  wounded  the  plaintiff,  who  was  severely 
injured  thereby.  The  court  of  appeals  held 
that  to  render  a  railway  company  liable  for 
injuries  by  one  passenger  to  another  it  must  be 
shown  that  the  negligence  of  the  company  con- 
sisted in  neglecting  to  put  the  particular  pas- 
senger who  actually  did  the  injury  off  the  car, 
and  that  it  Is  not  sufficient  to  show  that  the 
servants  of  the  company  neglected  to  put  off 
another  person  who  had  assaulted  the  one  doing 
the  injury.  A  judgment  for  the  plaintiff  was 
reversed,  but  It  was  not  on  account  of  a  holding 
by  the  court  that  she  was  not  entitled  to  re- 
cover, but  simply  and  solely  because  the  dam- 
ages were  held  to  be  excessive.  Louisville  & 
N.  R.  Co.  V.  McEwan,  17  Ky.  L.  Rep.  406,  31 
S.  W.  465. 

In  a  case  where  the  plaintiff,  a  colored  man, 
was  a  passenger  on  defendant's  railroad  train, 
he  had  paid  full  fare  for  a  ticket,  and  was  in 
his  proper  place.  During  the  course  of  his 
Journey,  the  plaintiff  was  Insulted,  assaulted, 
and  beaten ;  he  was  cursed  and  abused  by  two 
drunken  passengers.  The  conductor  was  ap- 
pealed to,  and  refused  to  Interfere ;  the  plain- 
tiff was  made  to  dance  and  sing ;  he  was  sub- 
jected to  many  indignities.  The  court  held 
that  the  plaintiff  had  complied  with  all  the  obli- 
gations put  upon  him  by  the  law  to  entitle  him 
to  t>e  carried  to  his  destination.  Upon  defendant 
w^cui  the  duty  of  carrying  him  with  extraoidl- 
nary  diligence  on  behalf  of  Itself  and  agents, 
to  protect  his  life  and  person,  though  not  liable 
for  injuries  to  the  person  after  having  used 
such  diltgence.  The  court  quoted  with  ap- 
proval from  Hutchinson  on  Carriers,  $§  695, 
596,  and  affirmed  the  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff.  Richmond 
&  D.  R.  Co.  V.  Jefferson,  89  Ga.  &54,  17  L.  R.  A. 
571,  16  S.  E.  69. 

From  statements  made  by  the  court  in  several 
of  the  foregoing  cases  It  will  be  seen  that,  al- 
though the  right  of  a  carrier  to  eject  disorderly 
persons,  or  those  not  keeping  within  its  rea- 
sonable regulations,  has  never  been  doubted,  the 
assertion  by  the  courts  of  the  duty  of  the  car- 
rier to  protect  the  passenger  from  injuries  at 
the  hands  of  disorderly  fellow  passengers,  or 
intruders  upon  the  carriage,  is  of  comparatively 
recent  origin,  as,  in  the  cases  referred  to,  it  is 
in  substance  stated  that  the  case  Is  one  of  first 
Impression ;  and  in  New  Orleana  St.  L.  &  C.  R. 
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Co.  Y.  Barke,  63  Miss.  200,  24  Am.  Rep.  689, 
supra.  It  was  stated  by  the  court  that  Pitts- 
buFKh.  Ft.  W.  &  C.  B.  Co.  t.  Hinds,  53  Pa.  512, 
91  Am.  Dec.  224  (which  was  decided  In  1866) 
was  the  tirst  case  in  point  of  time  dlstinctlj 
announcing  the  doctrine  of  the  liability  of  the 


carrier  for  failing  to  protect  the  panenger  frofD 
the  assaults  of  his  fellows. 

And  it  may  be  here  remarked  th&t  the  mle 
as  to  such  assaults  by  fellow  passengers  and 
assaults  by  intruders  is  identical. 

P.  H.  ▼. 


LOUISIANA  SUPREME  COURT. 


Mrs.  Patrick  LYONS 

V. 

Eugene  ANDRY,  Appt. 

(106  La.  356.) 

^1.  A  rlarlit  of  homestead  once  exist- 
ingr  la  not  conditioned  npon  contin- 
ued And  continuous  residence  upon  the 
homestead  property.  Though  nonresldence 
does  not  carry  with  It  per  «e  a  forfeiture  of 
the  right,  that  fact  may  be  '^evidence'*  of  an 
intention  to  al>andon,  which,  when  coupled 
with  others,  may  establish  it.  Each  case  on 
thl8  subject  must  be  determined  by  its  own 
special  facts  and  circumstances. 

2.  A  dnugrhter  elffliteen  years  old  inrho 
Is  living:  ^Tlth  her  father,  giving  to  him 
her  serrlces.  Is,  in  legal  contemplation,  a 
person  dependent  upon  the  flather  for  sup- 
port, though  she  may  be  physically  able  to 
earn  her  own  living.  The  right  of  the  father 
to  claim  the  services  of  the  minor,  and  the 
right  of  the  daughter  to  support,  are  recipro- 
cal rights  and  obligations. 

tt.  Decision  In  Maxwell  ▼.  Roach,  106 
(iS.  123,  30  So.  261,  to  the  effect  that  a  home- 
stead right  is  not  nedessarily  terminated  by 
the  dlssolutiooi  of  the  community  by  the 
death  of  one  of  the  spouses,  is  affirmed* 

{Blanchard,  J.,  clfo«ent«.) 

(November  18,  1901.) 

APPEAL  by  def^idant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Plaquemines  dissolving  the  prelim- 
inary injunction  which  had  been  'issued  to 
prevent  the  sale  under  execution  of  proper- 
ty which  he  claimed  exempt  as  homestead. 
Hei:€r8€d. 

The  facts  are  stated  in  the  opinion. 

3{e88r8,  A.  E.  Idvandais  and  O.  8.  Id- 
vandals,  for  appellant: 

The  homestead  exemption  claimed  in  this 
case  was  declared  under  act  No.  114  of  1880, 
in  pursuance  of  articles  219  and  220  of  the 
Constitution  of  1879,  and  was  duly  recorded 
at  the  time  as  by  law  required. 
.  The  judgment  under  which  the  seizure 
complained  of  is  issued  was  rendered  in 
1899,  and  is  founded  upon  a  debt  c<Hitracted 
in  1893,  thirteen  years  after  the  homestead 
had  been  recorded. 

Fumi88*8  8ucce88ion,  34  La.  Ann.  1013. 

The  homestead  is  exempt  when  there  are 
minors  in  the  family  who  do  not  own  prop- 

^Headnotes  by  the  Court. 


erty  in  their  own  right  sufficient  to  main- 
tain them. 

Woods  y.  Perhina,  43  La.  Ann.  347,  9  So. 
48. 

The  occupant  of  a  homestead  has  the  same 
right  to  travel  or  sojourn  in  other  places  for 
temporary  purposes  of  health,  business,  or 
pleasure  that  other  citizens  have. 

Burch  v.  Mouton,  37  La.  Ann.  725;  Hay- 
den  V.  Slaughter,  43  La.  Ann.  388,  8  So.  919. 

Mr,  James  Wilkinson  for  appellee. 

Nioholls,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Eugene  Andiy,  the  defendant  in  the  above 
suit,  prayed  for  and  obtained  a  preliminary 
injunction  in  the  district  court,  upon  allega- 
tions: That  he  owned  certain  real  estate 
in  the  parish  of  Plaquemines,  which  he  do- 
scribed,  and  which  he  alleged  did  not  exceed 
in  value  the  sum  of  $1,000.  That  he  was  a 
head  of  a  family,  having  persons  dependent 
upon  him  for  support;  had  since  the  24th 
day  of  November,  1880,  resided  upon  the 
said  property,  which  he  on  said  day  declarad 
his  homestead,  and  caused  the  evidence  of 
said  declaration  to  be  registered,  in  accord- 
ance with  articles  219,  220,  of  the  ConsUtu- 
tion  of  1879,  and  act  No.  114  of  1880,  in  the 
records  of  this  parish,  as  appeared  by  refer- 
ence to  the  said  declaration  and  the  certifi- 
cate of  recording  of  the  same,  which  were 
annexed  to  and  made  a  part  of  his  petition. 
That,  furthermore,  petitioner  was  entitled 
to  claim  said  property  as  a  homestead  under 
article  244  of  the  Constitution  of  1898. 
That,  acting  under  and  by  virtue  of  a  writ 
of  fieri  facias  issued  in  the  suit  of  Mrs.  P. 
Lyons  against  Eugene  Andry  ei  ah.  No.  439 
of  the  docket  of  this  court,  Mrs.  Patrick  Ly- 
ons, plaintiff  in  said  suit,  and  the  sheriff  of 
this  parish,  had  seized,  taken  in  their  posses- 
sion, and  threatened  to  sell  the  above-de- 
scribed property,  to  pay  and  satisfy  the 
amount  of  the  judgment  rendered  against  pe- 
titioner. That,  unless  prevented  by  due 
process  of  law,  petitioner  feared,  and  yerily 
believed  and  apprehended,  that  they  would 
thus  dispose  of  his  property,  all  to  his  irre- 
parable loss,  damage,  and  injury,  and  not- 
withstanding all  protestations  and  remon- 
strances ;  and  that  a  writ  of  injunction  was 
the  only  e<juitable  remedy  in  the  premises. 
The  plaintiff,  Mrs.  Lyons,  answered,  pray- 
ing tnut  the.  injunction  be  dissolved,  with 
damages  against  the  plaintiff  and  the  sure* 


NoTK. — As  to  effect  on  homestead  right  of 
loss  of  family,  see,  in  this  series,  Stults  v.  Sale 
(Ky.^  13  L.  R.  A.  743,  and  note;  also  Gowdy 
V.  Johnson  (Ky.)  44  L.  U.  A.  400. 

As  to  what  constitutes  sufficient  occupancy  of 
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property  to  make  It  subject  to  homestead  ex- 
emption, see  First  Nat.  Bank  v.  Holllngsworth 
(Iowa)  6  L.  R.  A.  92,  and  Oill  T.  Gill  (Ark.) 
5S  L.  R.  A.  191 
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ties  on  the  injunction  bond.  She  averred 
that  the  plaintiff  in  injunction  was  not  enti- 
tled to  any  homestead  on  the  property  seized, 
because  he  did  not  reside  thereon,  had  no 
person  or  persons  legally  dependent  upon 
him,  and  that  the  same  was  not  set  apart 
and  registered  as  required  by  law.  The  dis- 
trict court  dissolved  the  injunction,  with  20 
per  cent  damages  against  plaintiff  in  injunc- 
tion and  the  sureties  on  his  bond,  and  An- 
dr\'  appealed. 

We  do  not  understand  appellee  to  contest 
the  fact  that  the  property  was  originally  le* 
gaily  claimed  and  held  as  a  homestead.  The 
question  is,  therefore,  whether,  having  been 
properly  a  homestead  at  one  time,  it  has 
ceased  to  be  such, — First,  by  reason  of  the 
death  of  the  wife,  carrying  with  it  as  a  re- 
sult the  dissolution  of  the  community  be- 
tween herself  and  Andry,  Vesting  title  to  an 
undivided  half  thereof  in  the  wife's  heirs, 
subject  to  a  right  of  usufruct  by  the  husband 
upon  that  half  during  his  natural  life,  unless 
he  should  remarry;  second,  because  the 
homestead  right  has  been  lost  by  nonresi- 
dence  upon  the  property;  third,  because  An- 
dry  ban  no  longer  anyone  dependent  upon 
him  for  support.  The  first  ground  for  non- 
exemption  claimed  by  the  appellee  is  an- 
swered adversely  to  it  by  the  very  terms  of 
^article  219  of  the  Constitution  of  1879,  and 
article  244  of  1898.  This  court  had  occasion 
to  so  declare  recently  in  the  case  of  Maxwell 
V.  Roach,  reported  in  106  La.  123,  30  So.  251. 
llie  evidence  taken  on  the  trial  of  the  case 
was  to  the  effect  that  Andry's  wife  died  in 
1900;  that  there  were  ten  children  bom  of 
their  marriage,  five  sons  and  five  daughters ; 
that  one  of  the  daughters  died;  that  all  of 
the  sons  are  of  age,  and  all  but  one  married ; 
that  the  daughters  are  all  of  age,  and  mar- 
ried, but  one,  a  girl  of  eighteen  ^rears  of 
age.  Andry  testified  that  he  left  his  place 
in  1893  because  the  storm  of  that  year  blew 
his  home  down;  that  he  was  at  the  time  of 
the  trial  stopp'ing  about  three  quarters  of  an 
acre  from  his  place ;  that  there  was  no  di- 
viding fence  or  ditch  between  his  place  and 
that  on  which  he  was  stopping;  that  his  son 
Felix  was  leasing  the  place  at  which  he  was 
stopping,  which  belonged  to  Mr.  Ballays; 
that  he" was  on  his  place  every  day;  he  was 
cultivating  truck  on  it;  that  that  was  his 
way  of  earning  a  living;  that  there  was  a 
little  shanty  on  the  property  seized, — a  small 
shanty,  with  one  room, — in  which  his  son 
Seraph  in  sleeps;  the  room  is  10  by  12  feet, 
with  flooring,  and  is  covered  with  shingles; 
that  he  (witness)  never  left  the  place,  and 
was  on  it  and  worked  on  it  every  day  that  it 
was  needed;  he  had  his  com  and  his  pota- 
toes there  at  the  time  of  testifying;  he  had 
only  one  place  to  sleep,  which  was  at  his 
son  Felix's;  he  had  only  one  room  (or,  rath- 
er, one  bed)  there;  he  ate  very  seldom  with 
his  son;  the  eighteen-year-old  daughter 
cooked,  washed,  and  sewed  for  him ;  did  not 
rook  for  his  son.  Felix  Andry  testified  that 
the  room  which  his  father  occupied  at  Mr. 
Balla>-s'  was  a  small  One.  He  and  his  sis- 
ter alone  occupied  it.  It  was  a  medium  or 
small  room.  Very  little  furniture  in  it. 
There  is  a  bed  in  it.  Very  little  partition 
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is  between  the  wall  and  the  bed.  His  broth- 
er (Seraphin)  made  rice  on  his  father's 
place  that  year, — he  alone;  but  Mr.  Ballays 
made  him  the  advances  to  make  the  crop. 
He  also  made  a  crop  on  part  of  Mr.  Ballays' 
place.  The  two  places  on  which  he  made 
the  crop  made  but  one  rice  field  combined. 
On  the  examination  of  the  fattier  as  a  wit- 
ness he  was  asked  "how  it  was  that  he  had 
not  rebuilt  his  house  on  that  place;  also 
what  the  room  in  the  shanty  in  which  his 
son  slept  was  used  for  before  the  storm;  al- 
so how  old  he  was.  These  questions  were 
objected  to  by  the  seizing  creditor's  counsel, 
and  the  objections  sustained.  The  objection 
to  the  first  question  was  that  plaintiff  in  in- 
junction had  alleged  that  he  was  residing 
on  his  homestead  on  the  seized  property,  and 
that  he  could  not  contradict  the  allegations 
of  his  own  petition  by  attempting  to  show 
the  reasons  why  he  was  not  residing  thereon 
in  a  habitation;  the  objection  to  the  second 
question  was  that  it  was  irrelevant,  and  not 
responsive  to  the  issues  tendered  in  the 
pleadings;  and  the  objection  to  the  third 
question  was  that  there  was  no  issue  as  to 
age.  Counsel  of  appellant  states  that  the 
object  of  the  first  question  was  to  show  that 
he  was  too  poor  to  rebuild  his  house. 

The  property  exempt  from  execution  as  a 
homestead  in  this  state  by  the  Constitutions 
of  1879  and  1898  is  declared  to  be  property 
**bona  fide  owned"  by  the  debtor  and  "occu- 
pied" by  him.  The  word  "occupy"  is  defined 
by  the  Century  Dictionary  as  "to  take  pos- 
session of;  seize;  take  up;  employ;  to  take 
possession  of  and  retain  or  keep ;  enter  upon 
the  possession  and  use  of;  hold  and  use,  es- 
pecially to  take  possession  of  (a  place,  as  a 
place  of  residence,  or,  in  warfare,  a  town  or 
country) ,  and  become  established  in  it."  In- 
trans.  I.  "To  be  in  possession  or  occupa- 
tion; hold  possession;  be  an  occupant;  have 
possession  and  use."  We  are  to  determine 
whether  the  seized  debtor  owned  and  occu- 
pied and  still  "owns  and  occupies"  the  prop- 
erty which  he  claims  as  his  homestead.  As 
he  actually  resided  upon  the  property  at  one 
time,  and  was  entitled  to  a  homestead,  the 
question  before  us  is  whether  he  has  lost  his 
homestead  rights  by  abandonment.  If  those 
rights  are  dependent  upon  an  actual,  contin- 
ued, and  continuous  personal  "residence"  up- 
on the  property  of  himself  and  the  person  or 
persons  dependent  upon  him  for  support,  his 
rights  have  ceased  to  exist,  for  it  is  not 
claimed  that  such  conditions  have  existed 
since  1893.  At  that  date  all  parties  ceased  to 
have  an  actual  residence"  upon  the  property. 
It  is  very  generally  recognized  that,  after  "a 
party  claiming  the  homestead  has  actually 
"resided"  upon  the  property  with  his  family, 
the  fact  of  a  change  of  the  residence  to  some 
other  place  does  not  of  itself — per  se — cause 
a  forfeiture  of  the  homestead  right,  though 
that  fact  may  be  "evidence"  of  an  intention 
to  abandon,  which,  when  coupled  with  oth- 
ers, niav  estaUish  it.  In  this  case  the 
change  of  residence  in  1803  was  not  a  volun- 
tary change,  but  the  result  of  a  calamity.  At 
that  time  a  violent  storm  destroyed  the  resi- 
dences of  a  large  number  of  persons  in  the 
parish   of  Plaquemines,  and  among  others 
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that  of  the  plaintiff  in  injunction.  Posses- 
sion of  the  property  itself  was  not»  however, 
lost,  under  the  evidence  that  it  has  been  al« 
ways  retained  by  Andry.  It  was  not  leased 
to  others,  but  was  used  continuously  for 
"truck"  cultivation  by  the  owner,  though  a 
part  of  it  was,  by  his  permission,  utilized  by 
one  of  the  sons  of  the  family  (who  slept  in 
the  single  room  of  a  small  building  which 
had  not  been  destroyed  by  the  storm)  in 
making  a  crop  of  rice.  Andry,  at  the  time 
of  the  trial,  had  his  corn  and  potatoes  on  the 
property,  and  went  upon  ii,  almost  daily  for 
the  purposes  of  cultivation.  The  residence 
was  shifted  to  the  adjoining  place  at  a  point 
about  three-quarters  of  a  mile  away  from  the 
boundary  line  between  two  properties  be- 
tween which  there  was  neither  fence  nor 
ditch.  Residence  at  the  new  plaice  was  pre- 
carious, inasmuch  as  it  was  with  another 
son,  whose  own  tenure  was  that  of  mere  les- 
see, which  might  terminate  at  any  time. 
What  Andry  and  his  daughter  would  do  un- 
der that  contingency  we  do  not  know.  There 
can  be  no  doubt  that  Andry  has  visibly  and 
continuously  "occupied"  tne  land,  in  the 
meaning  of*  that  word  as  applied  to  posses- 
sion, from  and  after  the  year  1893i  Rev. 
Civ.  Code,  arts.  342S-3433,  3442  et  aeq.  Rev. 
"occupancy"  of  the  same  by  the  son  Sera- 
ph in  Andry  was  the  "possession"  and  "occu- 
pancj'**  of  his  father,  and  the  latter's  own 
daily  cultivation  of  the  land  gave  outward 
signs  of  his  nonabandonment.  The  right  of 
lioinestead  exemption  is  in  this  state  a  con- 
stitutional ri^ht.  and  the  terms  by  which  it 
is  granted  should  not  be  narrowed  by  either 
the  legislature  or  the  courts.  While  we 
think  tha.t,  while  the  object  of  the  granting 
of  the  right  was  the  keeping  of  families  to- 
j?ether  in  a  "home,"  we  should  not  give  un- 
due prominence  to  the  mere  place  where  the 
family  should  be  together,  and  lose  sight  of 
the  object  equally  had  in  view,  of  furnishing 
the  head  of  the  family  .with  the  means  and 
instrumentalities  by  which  he  could  support 
it.  Forfeitures  are  not  favored  by  the  law. 
The  homestead  right  should  be  upheld  unless 
clearly  shown  to  have  been  abandoned.  Each 
case  must  stand  on  its  own  peculiar  circum- 
stances. Appellee  invokes  the  length  of 
time  during  which  Andry  did  not  return  to 
actually  live  on  the  place,  but  there  was  no 
particular  reason  for  his  doing  so,  as  he  was 
in  as  good  a  position  for  deriving  the  full 
benefit  from  the  property  as  he  would  have 
been  directly  upon  it.  Thompson,  in  his 
work  on  Homesteads  and  Exemptions  (8 
272)  recognizes  that  the  length  of  time  dur- 
ing which  removing  owner  may  have  absent- 
ed himself  is  a  circumstance  by  which  his 
intent  to  abandon  may  be  inferred,  but  he 
says:  "Though  the  number  of  months  or 
years  to  which  the  absence  of  the  party  may 
be  prolonged  without  working  a  forfeiture 
of  his  rights  has  frequently  been  considered 
in  connection  with  other  ifacts,  time  alone 
would  be  one  of  the  most  uncertain  and  un- 
trustworthy indicia  by  which  the  question 
of  the  permanency  or  temporary  character 
of  the  abandonment  could  be  determined.  To 
hold  the  homestead  right  dependent  upon 
continued  personal  occupation  of  the  prcm- 
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ises  claimed  would  be  to  declare  the  prime 
conditicm  of  the  exemption  to  be  occupation 
of  the  premises  as  a  sort  of  prison,  rather 
than  a  nouse, — to  secure  to  the  family  cer- 
tain proprietary  rights  in  oonsideration  of 
their  surrender  of  personal  libertv.  To  re- 
strict privileges  of  the  owner  of  homestead 
property  to  a  specific  number  of  months  or 
years  during  which  he  might  absent  himself 
from  home,  without  losing  the  benefits  of  the 
homestead  law,  would  be  merely  to  extend 
the  limits  of  the  prison  without  changing  its 
character  as  a  place  of  c<xiflnement.  Says 
Dillon,  J.,  in  a  case  elsewhere  cited,  Fyffe  v. 
Heera,  18  Iowa,  7,  85  Am.  Dec.  577:  'How 
long  an  absence  will  forfeit  the  right  de- 
pends upon  circumstances.  If  &  man,  for 
example,  should  lock  up  his  homestead,  or 
even  rent  it,  and  go  to  Europe  on  a  tour  of 
pleasure,  or  for  any  other  temporary  pur- 
pose, clearly  intending  to  return,  and  resume 
possession  of  the  homest^id,  it  seems  clear 
that  even  five  years'  absence  would  not— 
certainly  as  respects  general  creditors— work 
a  forfeiture  of  the  homestead  right.'  And 
in  another  part  of  the  same  opinion  the 
learned  judg^  says  that  'prolonged  abaenoe 
would  ordinarily  justify  the  conclusioa  of 
abandonment,  but  this  may  be  r^utted  and 
explained,  especially  where  third  persons 
have  not  been  actually  misled.' "  In  Oabeem 
v.  Muiligan,  37  111.  230,  87  Am.  Dec.  247, 
the  court  said:  It  would  be  manifestly  un- 
just to  hold,  where  the  ahsence  was  pro- 
longed indefinitely  by  sickness  or  other  mis- 
fortune, that  the  length  of  time  of  the  en- 
forced absence  should  seriously  affect  the 
question  of  abandonment.  We  may  say  here, 
in  the  case  before  us,  that  the  district  judge 
should  have  permitted  the  plaintiff  in  in- 
junction to  snow  why  the  nouse  upon  the 
property  which  had  been  destroyed  had  not 
been  replaced.  As  the  seizing  creditor  was 
basing  her  right  upon  a  forfeiture  of  the 
homestead  right,  plaintiff  was  entitled  to 
show  any  fact  which  would  go  to  negative 
the  theory  of  abandonment.  The  question  of 
"residence,"  under  the  circumstances  of  this 
case,  was  a  mere  "evidential  fact." 

Tlie  only  remaining  question  is  as  to 
whether  the  seized  debtor  has  anyone  de- 
pendent upon  him  for  support.  The  daugh- 
ter shown  to  be  living  with  him  is  shown  to 
be  eiprhteen  years  of  age,  strong,  and  able  to 
work,  actually  doing  the  washing  for  her 
father.  There  is  no  doubt  as  to  her  ability 
to  leave  her  father  and  support  herself  by 
hiring  herself  out,  but  her  father  has  the  le- 
gal right  to  command  her  services.  Nor  is 
there  any  legal  right  to  force  her  to  hire 
out  her  services  before  reaching  majority. 
The  father  is  legally  charged  with  the  duty 
of  supposing  her  until  she  should  become 
of  age.  There  is  no  direct  testimony  to  the 
fact  that  he  actually  supports  her,  but,  as 
he  is  shown  to  earn  his  own  living,  and  she 
lives  with  him,  we  must  presume  that  he  has 
continued  to  perform  the  duty  which  the  law 
imposes  upon  him.  We  think  the  daughter 
is  legally  dependent  upon  him  for  support. 

For  the  reasons  assigned  it  is  ordered,  ad- 
judped,  and  decreed  that  the  judffment  of  the 
District  Court  appealed  from  he,  atid  the 
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mime  is  hereby,  annulled^  a/voided,  and  re- 
versed, and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  seizure  herein  made  by  the 
defendant  in  injunction  be  set  aside,  without 
prejudice  to  any  rights  which  she  may  have 
at  some  future  time  to  seize  said  property 
on  execution  of  her  judgment.  Costs  of  the 
district  court  and  of  this  court  to  be  borne 


by   the   defendant   in    injunction,   appellee 
herein. 

Blanohard,  J.,  dissents,  holding  that  de- 
fendant had  lost  the  homestead  right  by 
long-continued  nonusa^  of  the  property  as  a 
place  of  residence* 
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Edward  J.  MURPHY 

V, 

Samuel  £.  DELANO  ei  oL 

(96  Me.  229.) 

eement  betinreen  the  beneflolitry 
of  •  spendtlkrlft  trust  itnd  the  tma- 
teea,  by  which  lie  tecomes  entitled  to  a  cer- 
tain portion  of  the  income  absolutely,  when 
by  the  terms  of  the  Instrument  creating  the 
trust  the  question  whether  any  sum  should  be 
paid  to  the  beneficiary,  and,  if  so,  what 
amount,  when,  and  under  what  circumstan- 
ces, was  left  entirely  to  the  discretion  of  the 
trustees,  is  Told,  and  will  not  bring  the  speci- 
fied income  within  the  reach  of  creditors ;  and 
it  is  Immaterial  that  the  trustees  were  em- 
powered to  turn  over  to  him  the  entire  estate 
If  in  their  Judgment  It  would  be  for  the  best 
interest  of  him  and  his  heirs,  since,  by  re- 
taining control  of  the  corpus  of  the  property, 
they  indicate  that  In  their  judgment  it  is  not 
for  his  interest  to  have  control  of  the  entire 
property. 

(April  10,  1901.) 

DEPORT  by  the  Supreme  Judicial  Court 
XL  for  Sagadahoc  County  for  the  opinion 
of  the  full  bench  of  an  action  by  creditors  of 
Samuel  £.  Delano  to  enforce  the  payment  of 
their  claims  out  of  a  trust  fund  which  had 
been  created  for  his  benefit  by  the  will  of 
Benjamin  Delano,  deceased.  Trustees  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  E.  Southard  for  plaintifT. 

Mr.  Joseph  M.  Trott,  for  defendants: 

The  trustees  cannot  be  held  in  this  pres- 
ent action. 

Nichols  V.  Eaton,  91  U.  S.  716,  23  L.  ed. 
254;  Broadway  Nat.  Bank  v.  Adams,  133 
Mass.  170,  43  Am.  Rep.  504;  Roberts  v. 
Stevens,  84  Me.  325«  17  L.  R.  A.  266,  24  Atl. 
873. 

Whitehoue,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  a  creditor  of  Samuel  E. 
Delano,  and  seeks  by  this  trustee  process  to 


subject  to  the  payment  of  hla  debt  certain 
funds  in  the  hands  of  .these  trustees,  who 
were  appointed  by  the  probate  court  to  exe- 
cute a  trust  created  by  the  will  of  Benjamin 
Delano,  probated  in  1876,  and  who  had  also 
been  named  as  trustees  in  an  indenture  or 
deed  of  trust  between  themselves  and  the 
principal  defendant  and  his  wife,  Annie  T. 
Delano,  executed  in  1896. 

Whether  or  not  the  trustees  are  charge- 
able in  this  proceeding  is  a  question  involv- 
ing, to  some  extent,  the  construction  of  the 
will  of  Benjamin  Delano,  and  an  inquiry  in- 
to the  validity  and  force  of  this  indenture 
or  deed  of  trust. 

The  12th  item  of  the  will,  the  considera- 
tion of  which  is  specially  involved  in  this 
case,  reads  as  follows,  to  wit: 

'Twelfthly.  All  the  residue  of  my  estate  I 
leave  in  the  hands  and  under  the  control  of 
my  said  executors,  to  be  by  them  held  and 
prudently  managed  for  the  benefit  of  my  son, 
Samuel  E.  Delano,  and  his  lawful  issue,  if 
he  should  have  any,  as  follows,  to  wit:  If 
from  sickness  or  any  other  cause  my  said 
son  shall  at  any  time  be  in  need  of  assist- 
ance from  my  said  estate,  I  hereby  authorize 
my  said  executors  to  pay  to  or  for  him  such 
sum  from  said  residue  as,  in  their  judgment, 
the  circumstances  of  the  case  may  require; 
and,  furtliermore,  I  hereby  authorize  an^  di- 
rect my  said  executors  to  at  any  time  render 
to  my  said  son  such  pecuniary  assistance 
out  of  said  residue  of  my  estate  as,  in  their 
judgment,  may  be  for  the  benefit  of  himself 
and  his  heirs,  for  the  purpose  of  establishing 
himself  in  some  business,  or  in  any  way  ben- 
efiting himself  pecuniarily;  and  whenever, 
after  he  shall  have  attained  the  age  of  thirty 
years,  it  will,  in  their  opinion,  be  for  the 
best  interest  of  himself  and  his  heirs,  I 
hereby  authorize  my  said  executors  to  pay 
the  whole  of  said  residue  to  my  said  son. 
But,  in  case  the  time  should  never  come 
when,  in  the  judgment  of  my  said  executors, 
it  would  be  for  the  best  interests  of  my  said 
son  and  his  heirs  for  him  to  have  possession 
and  control  of  the  whole  of  said  residue,  I 


None. — For  earlier  cases  In  this  series  as  to 
spendthrift  trusts,  see  Lampert  ▼.  Haydel 
(Mo.)  2  L.  R.  A.  118,  and  note;  Wales  v.  Bow- 
dish  (Vt)  4  L.  B.  A.  819;  Slattery  v.  Wason 
(Mass. I  7  L.  B.  A.  393;  Haycraft  v.  Bland 
(Ky.)  9  L.  B.  A.  599 ;  Billings  v.  Marsh  (Mass.; 
10  L.  R.  A.  764 ;  Ghormley  v.  Smith  (Pa.)  11 
L.  B.  A.  565;  Bull  t.  Kentucky  Nat  Bank 
(Ky.)  12  L.  B.  A.  37 ;  Day  v.  Slaughter  (Va.) 
13  L.  B.  A.  212,  and  note;  Boberta  t.  Stevens 
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(Me.)  17  L.  B.  A.  266;  Leigh  v.  Harrison 
(Miss.)  18  L.  B.  A.  49;  Van  Osdell  v.  Champion 
(Wis.)  27  L.  B.  A.  778 ;  Wetmore  v.  Wetmore 
(N.  Y.)  33  L.  B.  A.  708 ;  Brown  v.  McGill  (Md.) 
39  L.  B.  A.  806 ;  Schenck  v.  Baivies  (N.  Y.)  41 
L.  B.  A.  395 ;  Seymour  v.  McAvoy  (Cal.)  41  L. 
B.  A.  544;  Scott  v.  Keane  (Md.)  42  L.  B.  A. 
S59 ;  and  Wilson  v.  Anderson  (Pa.)  44  L.  B.  A. 
542. 
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hereby  direct  my  said  executors  to  retain 
the  possession  and  control  thereof,  giving 
him  from  time  to  time  such  amounts  as,  in 
their  jud^^ent,  his  comfort  and  necessities 
may  require,  and  to  devote  such  part  thereof 
as,  in  their  judgment,  may  be  proper,  to  the 
support  and  education  of  his  lawful  issue,  if 
he  have  any,  until  they  severally  arrive  at 
the  age  of  twenty-one  years,  when  whatever 
may  remain  of  said  residue  is  to  be  divided 
equally  among  said  issue,  reserving  enough 
therefrom  to  provide  a  comfortable  support 
for  the  said  Samuel  £.,  if  he  should  be  liv- 
ing at  that  time«  during  his  natural  life, 
said  reserved  sum  to  be  equally  divided 
among  his  children  and  their  heirs  after  his 
decease;  and  if  tlie  said  Samuel  £.  should 
die  witliout  leaving  lawful  issue,  and  leaving 
the  residue  of  my  estate  still  in  the  hands 
of  my  executors,  it  is  my  will  that  said  resi- 
due shall  descend  to  his  heirs  at  law." 

In  their  disclosure  the  trustees  represent 
that  "in  July,  1896,  the  said  Samuel  E. 
Delano,  being  then  of  the  age  of  forty-three, 
with  a  wife  and  family  of  small  children,  re- 
quested said  trustees  to  set  apart  a  sum  of 
$25,000  in  such  manner  that  it  might  be  se- 
cured for  the  benefit  of  himself  and  family; 
and  tlie  trustees,  being  advised  and  believ- 
ing tliat  it  would  be  impracticable  to  carry 
out  the  provisions  of  said  will  in  the  precise 
form  in  which  it  is  worded,  .  •  .  agreed 
to  hold  said  assets  as  then  invested  to  the 
amount  of  $2o,000,"  provided  Samuel  would 
execute  an  express  deed  of  trust  for  that 
purpose;  and  thereupon  the  deed  of  trust 
above  named  wa8  duly  executed.  The  trus- 
tees further  state  i;i  the  disclosure  that^  "in 
order  to  settle  our  accounts  as  trustees  un- 
der said  will,  receipts  were  passed  between 
us  and  said  Samuel,  but  the  assets  of  the 
estate  to  the  amount  of  $25,000  were  re- 
tained in  our  liands  as  invested;  and  at  the 
time  of  service  of  process  in  the  above-en- 
titled action  we  held  in  our  hands,  as  such 
trustees,  the  principal  sum  of  $23,695,"  and 
income  to  the  amount  of  $179.25. 

The  deed  of  trust  executed  as  above  stated 
makes  it  the  duty  of  the  trustees  to  hold  the 
fund  of  $25,000  in  trust,  and  "to  pay  over 
the  net  income  quarterly  in  each  year  .  .  . 
in  the  following  manner :  One  quarter  there- 
of to  the  said  Samuel  E.  Delano  so  long  as 
he  may  live,  upon  his  personal  receipt,  but 
without  any  power  of  anticipation  or  alien- 
ation, and  free  from  the  interference  or 
claim  of  any  creditors  of  said  Samuel;  and 
the  remaining  three  quarters  to  the  said  An- 
nie T.  Delano,  to  be  appropriated  and  ex- 
pended by  her,  according  to  her  sound  judg- 
ment, for  the  benefit  and  behoof  of  the  fam- 
ily of  her  and  the  said  Samuel.  Such  pay- 
ments to  be  and  operate  as  a  full  release  and 
discharge  to  said  trustees." 

By  the  terms  of  the  12th  item  of  the  will 
it  is  obvious  that,  in  the  discretion  of  the 
executors,  or  of  the  trustees  subsequently 
appointed  to  execute  the  trust,  Samuel  E. 
Delano  would  have  only  tlie  life  enjoyment 
of  the  income  of  a  trust  estate,  and  that  his 
"lawful  issue"  thus  have  a  contingent  inter- 
est in  the  remainder,  which  should  give 
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ihem  the  right  to  be  heard  in  determining 
whether,  under  a  proper  construction  of  the 
will,  the  "residue"  of  Uie  testator's  estate 
was  placed  beyond  the  reach  of  the  creditors 
of  Samuel  £.  Delano.  It  is  also  clear  that 
the  wife  and  children  of  Samuel  £.  Delano 
have  a  right  to  be  heard  in  determining 
whether  the  execution  of  the  trust  deed  in 
1896  was  a  legitimate  exercise  of  the  pow- 
ers of  the  trustees,  and,  if  so,  whether  it 
could  have  the  legal  effect  to  protect  the 
trust  fund  against  the  creditors  of  Samuel 
£.  Delano.  These  considerations  illustrate 
the  propriety  of  a  resort,  in  such  a  case,  to 
the  equity  jurisdiction  of  the  court,  where 
the  rights  of  all  parties  interested  could  be 
detennined  by  a  creditors'  bill,  to  which  the 
wife  and  children  of  Samuel  E.  Delano 
would  be  necessary  parties.  But,  inasmuch 
as  the  questions  suggested  have  been  argued 
by  counsel  in  the  case  now  before  the  court, 
it  may  be  advisable,  in  order  to  prevent  fur- 
ther litigation,  to  present  other  reasons 
which  seem  conclusive  against  the  right  of 
the  plaintiff  to  have  the  trustees  charged  in 
this  proceeding. 

The  doctrine  of  "spendthrift  trusts''  hfl« 
been  distinctly  approved  inan  elaborateopin- 
ion  by  this  court  in  Roberta  v.  Stevens,  84 
Me.  325,  17  L.  R.  A.  266,  24  Atl.  873,  in 
which  it  was  held  that  a  testator  may  give 
to  his  son  for  life  the  annual  income  of  a 
trust  estate,  with  such  qualifications  and  re- 
strictions that  the  life  tenant  cannot  alien- 
ate it,  nor  his  creditors  reach  it;  and  that 
it  is  not  necessary  for  this  purpose  that  the 
will  should  contain  an  express  declaration 
that  the  son's  interest  in  the  trust  estate 
shall  be  beyond  the  reach  of  his  creditors, 
provided  such  appears  to  be  the  clear  inten- 
tion of  the  testator,  as  gathered  from  all 
parts  of  the  will  construed  together  in  the 
light  of  circumstances.  In  such  case  it  is 
the  duty  of  the  court  to  look  to  the  intention 
disclosed  by  the  whole  instrument,  rather 
than  to  the  language  employed  in  any  par- 
ticular clause  of  it.  See  also  Munroe  ▼. 
Dewey,  176  Mass.  184,  67  N.  E.  340,  reported 
since  the  arguments  in  this  case.  "If  it  ap- 
pear from  the  will,"  said  Veazey,  J.,  in 
Barnes  v.  Dote,  69  Vt.  530,  10  Atl.  258,  "that 
it  was  the  intent  of  the  testator  that  the 
beneficiary  should  have  nothing  that  she 
could  dispose  of,  it  will  be  as  .effectual  to 
protect  the  trust  as  if  there  were  an  express 
clause  against  alienation."  In  8tambaugh's 
Estate,  135  Pa.  585,  19  Atl.  1058,  the  bal- 
ance of  a  certain  share  of  the  testator's 
property  was  given  to  a  trustee  to  pay  the 
interest  annually  accruing  thereon  to  one  of 
his  sons,  and  there  was  no  clause  protecting 
the  income  from  attachment;  but  the  court, 
construing  the  will  in  the  light  of  all  the 
circumstances,  held  that  the  income  was  ex- 
empt from  the  son's  creditors,  "though  such 
intent  was  not  clearly  expressed  by  the 
scrivener." 

Such  immunity  of  the  estate  from  the 
claims  of  creditors  may,  in  like  manner,  re- 
sult from  provision  made  by  a  testator  for 
the  maintenance  of  his  son,  by  which  the 
portion  of  the  income  to  be  applied  for  his 
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support,  and  the  time  and  manner  of  fur- 
nishing it,  are  left  entirely  to  the  discretion 
of  the  trustee.  In  Keyser  v.  MUohell,  67 
Pa.  47 3j  the  question  was  whether  the  in- 
eome  created  for  the  benefit  of  a  son  by  the 
will  of  his  mother  was  attachable  in  the 
hands  of  the  trustee  for  the  debts  of  the  son. 
In  that  case  the  will  also  provided  for  a 
contingent  disposition  of  the  corpus  of  the 
property  at  the  discretion  of  the  trustee.  In 
the  opinion  the  court  says:  "Here  nothing 
is  given  to  the  cestui  que  trust  excepting  at 
the  discretion  of  the  trustee.  It  was,  no 
doubt,  intended  by  the  testator  that  a  com- 
fortable maintenance  should  be  provided 
from  the  trust  estate  for  her  son;  but  that 
was  to  be,  both  in  amount  and  mode,  'at  the 
sole  and  absolute  discretion  of  the  trustee.' 
.  .  .  To  subject  the  income  to  executions 
at  the  suit  of  a  creditor  would  end  all  dis- 
cretion of  the  trustee  over  the  income,  and, 
in  effect,  utterly  defeat  the  intention  of  the 
testator  in  creating  it.  We  cannot  but  re- 
gard this  form  of  trust  to  be  as  effectual  in 
guarding  a  trust  and  its  income  against  the 
prodigality  of  it«  beneficiary  as  would  be  a 
positive  exclusion  of  creditors  in  the  will  of 
the  donor.  Where  the  amount  results  from 
the  discretion  of  the  trustee,  and  that  dis- 
cretion is  personal,  no  sum,  eo  nomine,  ex- 
ists to  be  attached.  It  only  belongs  to  the 
cestui  que  trust  when  it  is  paid,  or  in  some 
other  way  made  over  or  set  apart^  to  him. 
We  think,  therefore,  the  attachment  in  this 
case  against  the  trustee  was  entirely  inop- 
erative to  bind  any  interest  of  the  defendant 
in  the  trust  estate." 

By  the  plain  terms  of  the  12th  item  of  the 
will  in  the  case  at  bar  it  was  left  entirely 
to  the  judgment  and  discretion  of  the  ex- 
ecutors (or  of  the  trustees  who  succeeded 
them)  to  decide  whether  any  part  of  the  res- 
idue of  the  estate  left  in  their  custody  and 
control  should  be  applied  to  the  support  of 
Samuel  E.  Delano,  and,  if  so,  what  portion, 
and  when  and  under  what  circumstances  it 
should  be  paid.  This  cestui  que  trust  was 
to  receive  no  part  of  the  estate  except  at  the 
discretion  of  the  trustees.  His  interest  was 
not  absolute,  but  contingent  upon  the  exer- 
cise of  their  judgment  and  discretion.  The 
language  of  the  will  discloses  a  manifest  in- 
tention on  the  part  of  the  testator  to  provide 
for  the  support  of  his  son,  as  in  the  judg- 
ment of  the  trustees  his  "comfort  and  neces- 
sities" might  require,  but  to  protect  the 
trust  estate  against  the  son's  improvidence 
and  the  claims  of  creditors  by  authorizing 
it  to  be  kept  absolutely  under  the  control  of 
the  trustees,  and  applied  for  the  son's  ben- 
efit entirely  at  their  discretion. 

It  is  obvious  that  by  such  a  provision 
nothing  was  secured  to  Samuel  E.  Delano  as 
a  matter  of  right  which  could  be  reached 
even  by  a  creditors'  bill  in  equity,  and  it  is 
expressly  provided  by  S  55,  chap.  86,  Rev. 
Stat,  that  at  law  no  person  shall  be  ad- 
judged trustee  by  reason  of  anything  "due 
from  him  to  the  principal  defendant,  unless 
at  the  time  of  the  service  of  the  writ  upon 
him  it  is  due  absolutely,  and  not  on  any  con- 
tingency." 
65  L.  R.  A. 


It  is  suggested,  however,  that  by  virtue 
of  the  stipmation  contained  in  the  deed  of 
trust  of  1896,  above  described,  one-fourth 
part  of  the  income  was  made  payable  uncon- 
ditionally to  Samuel  £.  Delano,  and  thus  be- 
came subject  to  the  claims  of  creditors;  for 
it  is  not  in  controversy  that,  if  the  deed  of 
trust  was  one  which  the  trustees  were  in 
other  respects  empowered  to  make,  the  pro- 
vision there  found  against  alienation  and 
the  interference  of  creditors  would  be  inope- 
rative ;  for,  while  such  a  qualification  of  the 
estate  may  be  attached  to  a  gift  by  the 
donor,  it  cannot  be  created  by  private  agree- 
ment between  the  trustees  and  cestui  que 
trust  in  the  manner  proposed  in  this  deed  of 
trust. 

It  is  an  elementary  principle  in  the  law  of 
trusts  that,  "under  the  general  obligations 
of  carrying  the  trust  into  execution,  trustees 
.  .  .  are  bound,  in  the  first  place,  to  con- 
form strictly  to  the  directions  of  the  trust. 
.  .  .  The  trust  itself,  whatever  it  be,  con- 
stitutes the  charter  of  the  trustee's  powers 
and  duties.  From  it  he  derives  the  rule  of 
his  conduct.  It  prescribes  the  extent  and 
limits  of  his  authority.  It  furnishes  the 
measure  of  his  obligations.  ...  A  trus- 
tee can  use  the  property  only  for  the  pur- 
poses contemplated  in  the  trust,  and  must 
conform  to  the  provisions  of  the  trus.t  in 
their  true  spirit,  intent,  and  meaning,  and 
not  merely  in  their  letter."  2  Pom.  Eq.  Jur. 
§  1062.  In  Rife  v.  Qeyer,  59  Pa.  393,  98 
Am.  Dec.  351,  a  testator  gave  to  his  son  the 
income  of  a  trust  estate  for  life,  with  an  ex- 
press provision  against  aiien&tion  and  liabil- 
ity for  debts;  and  the  trustee  subsequently 
gave  to  the  son  a  deed  of  the  estate  in  fee 
simple.  But  this  was  declared  in  the  opin- 
ion of  the  court  to  be  "inoperative,"  because 
"it  is  not  in  the  power  of  a  trustee  to  de- 
stroy the  trust."  Quoting  the  language  of 
the  court  in  Fisher  v.  Taylor,  2  Rawle,  33, 
the  opinion  further  states  that  "a  different 
construction  would  make  the  beneficial  in- 
terest, which  the  testator  intended  to  pro- 
vide for  his  son,  subject  to  be  sold  for  his 
debts,  when  he  expressly  declared  that  it 
should  not  be  so  subject,  and  would  thus 
set  up  a  new  will  in  place  of  that  which  it 
affected  to  interpret." 

It  is  obvious  that  the  deed  of  trust  be- 
tween the  trustees  and  the  cestui  que  trust 
in  the  case  at  bar  was  not  in  conformity 
^vith  the  provisions  of  the  will.  True,  the 
trustees  were  authorized  by  the  testator  to 
turn  over  the  whole  estate  to  Samuel  E.  De- 
lano after  he  became  thirty  years  of  age,  if, 
in  their  judgment,  it  would  be  for  the  best 
interest  of  Samuel  and  his  heirs  "for  him  to 
have  possession  and  control  of  the  whole  of 
said  residue."  But  it  appears  from  the 
terms  of  the  trust  deed  that,  in  their  judg- 
ment, it  was  not  for  his  interest  to  have  con- 
trol of  the  entire  property,  for  the  deed  con- 
tinues in  the  trustees  the  control  of  $25,000 
of  the  estate,  and  attempts  to  protect  the 
income  payable  to  Samuel  E.  ^^inst  either 
alienation  by  him  or  attachment  by  credit- 
ors. But  the  stipulation  whereby  Samuel 
became   absolutely   entitled   to   receive   one 
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fourth  of  the  income  quarterly  is  not  in  con- 
formity with  the  terms  of  the  trust,  and,  if 
held  operative,  would  have  the  effect  to  de- 
feat the  manifest  purpose  of  the  testator  hy 
making  this  income  subject  to  the  claims  of 
creditors.  The  trust  should  have  been  ad- 
ministered by  the  trustees  in  accordance 
with  the  directions  of  the  testator.  Tlie 
law  will  not  permit  it  to  be  destroyed  by  a 
separate  indenture  between  the  trustees  and 
the  cestui  que  trust. 
Trustees  discharged. 


Wayland  H.  SALLEY 

V. 

Isaac  A.  TERRILL. 
(95  Me.  663.) 

!fo  liability  In  favor  of  a  bona  flde  pnr- 
cbaiier  of  a  negotiable  paper  attacb'es 
to  tbe  maker,  where  It  was  drawn  and 
slfirned,  but  not  delivered  or  Intended  to  be 
delivered,  but  was  obtained  by  the  payee  by 
theft,  withoat  gross  carelessness  or  reckless- 
ness on  the  part  of  the  maker. 

(December  10,  1901.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  en- 
force payment  of  an  order  drawn  on  defend- 
ant, for  the  payment  of  which  to  plaintiff  he 
was  alleged  to  be  responsible.  Judgment  for 
defendant.  • 

The  facts  are  stated  in  the  opinion. 

Mr.  Matthew  IiauehUn,  for  plaintiff: 

When  a  party  is  so  ^OBsly  negligent  as 
Hurd  was,  not  only  giving  the  opportunity 
to  Carter  to  take  the  order,  but  even  tempt- 
ing him  to  do  so,  he  cannot  be  heard  to  say 
that  the  order  was  taken  from  his  posses- 
sion and  put  in  circulation  in  a  manner  that 
precludes  a  recovery  upon  it. 

3  Kent,  Com.  ••78,  79;  Wheeler  v.  Guild, 
20  Pick.  546,  32  Am.  Dec.  231 ;  Citizens'  Nat. 
Ba/fik  V.  Smith,  55  N.  H.  593. 

An  order  drawn  upon  one's  self  may  be 
treated  by  the  holder  as  a  bill  of  exchange, 
in  which  case  it  is  equivalent  to  an  accepted 
bill,  or  it  may  be  treated  as  a  promissory 
note.  The  same  principles  appl]^  to  a  bill 
drawn  by  an  agent  upon  his  principal,  or  up- 
on another  agent  of  the  same  principal. 

Cunningham  v.  Wardwell,  12  Me.  466;  4 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  119;  Mo- 
Cann  v.  Randall,  147  Mass.  91,  17  N.  E.  75. 

Mr.  W.  H.  Powell,  for  defendant : 

The  drawer  of  the  order,  Charles  E.  Hurd, 
had  in  fact  no  authority  to  bind  the  drawee, 
Isaac  A.  Terrill,  on  a  promissory  note  or  or- 
der. 

If   the   instrument  was    executed  by   an 

NoTB. — As  to  liability  of  maker  to  bona  flde 
purchaser  of  note  wrongfully  delivered  by 
agent,  see,  in  this  aeries,  Chase  Nat.  Bank  v. 
Fanrot  (N.  Y.)  35  L.  R.  A.  606. 

For  fraud  Ifi  obtaining  the  ezecatton  of  a 
note  as  a  defense  against  bona  flde  holder,  see 
Green  v.  Wilkle   (Iowa)   36  L.  R.  A.  434,  and 

55  L.  R.  A. 


agent,  his  authority  must  be  proved,  togeth- 
er with  his  handwriting. 

2  Greenl.  Ev.  §  158 ;  Simpson  v..  GarUmd, 
72  Me.  40,  30  Am.  Rep.  297;  4  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  306;  Clark  v.  Pease,  41 
N.  H.  414. 

Third  parties  dealing  with  an  aoent  are 
put  upon  their  guard  by  the  very  fact  and 
do  so  at  their  own  risk. 

Mussey  v.  Beecher,  3  Cush.  511;  Rice  v. 
Peninsular  Cluh,  52  Mich.  87,  17  N.  W.  708; 
White  V.  Langdon,  30  Vt.  599. 

Huxd  was  necessarily  restricted  to  the 
transactions  within  the  scope  of  his  authori- 
ty, and,  as  he  exceeded  it,  Terrill  is  not 
bound. 

Thomas  ▼.  Harding,  8  Me.  417. 

The  instrument  has  no  force,  as  it  was 
never  delivered. 

4  Am.  &  Eng.  Enc.  Law,  p.  331;  HaU  v. 
Wilson,  16  Barb.  548;  Branch  v.  Sinking 
Fund  Comrs.  80  Va.  427,  56  Am.  Rep.  596; 
Burson  v.  Huntington,  21  Mich.  415,  4  Am. 
Rep.  497;  Dodd  v.  Dunne,  71  Wis.  578,  37 
N.  W.  430;  Cline  v.  Guthrie,  42  Ind.  227, 
13  Am.  Rep.  357;  Palmer  v.  Poor,  121  Ind. 
1 35,  6  L.  R.  A.  469,  22  N.  E.  984 ;  Baatendaie 
V.  Bennett,  L.  R.  3  Q.  B.  Div.  525. 

While  what  Hurd  did  was  careless,  it  did 
not  constitute  such  negligence  as  would 
make  him  liable  under  the  rules  of  law. 

Burson  v.  Huntington,  21  Mich.  415,  4 
Am.  Rep.  497. 

Stront,  J.,  delivered  the  opinion  of  the 

court  ; 

This  is  an  action  to  recover  the  oontects 
of  an  order  drawn  by  Charles  E.  Hurd  upon 
defendant,  payable  to  the  order  of  Harry 
Carter,  and  by  him  indorsed  to  plaintiff. 
Plaintiff  presented  it  to  defendant  for  ac- 
ceptance, which  was  refused.  Defendant 
was  engaged  in  a  lumbering  operation,  and 
Hurd  was  in  his  employ.  Among  his  du- 
ties was  that  of  keeping  the  time  of  the  men, 
and  when  one  was  discharged  to  draw  an  or- 
der on  defendant  for  the  amount  due.  Blank 
orders  were  furnished  by  defendant  to  Hurd 
for  this  purpose. 

Plaintiff  claims  to  hold  defendant  upon 
the  ground  that,  aa  Hurd  was  the  agent  of 
defendant,  authorized  to  draw  orders  of  this 
kind,  his  signature  was  in  law  and  effect  the 
signature  of  defendant,  and,  thus  being  an 
order  upon  himself,  it  operated  as  an  accept- 
ed order,  or  as  a  promissory  note.  That 
such  would  be  its  legal  effect  is  conceded  by 
counsel.  Hancock  Bank  v.  Joy,  41  Me.  568; 
Rev.  Stat.  chap.  1,  8  6,  H  21. 

Hurd  testified,  and  his  testimony  is  uncon- 
tradicted, that  "he  wrote  the  order  simply 
as  a  matter  of  practice;"  that  he  left  it  on 
his  table  at  the  camp  "among  some  papers 
and  other  stuff;"  that  he  was  called  away  a 
few  moments,  and  on  his  return  he  "took  all 
the  papers  and  everything,  and  burnt  them 
up,"  and  supposed  the  order  was  thus 
burned,  but  later,  remembering  the  order,  he 
asked  Carter,  who  had  been  near  when  the 
order  was  written,  if  he  had  seen  it  while 
he  was  absent,  and  he  said  he  had  not ;  that 
the  order  did  not  represent  the  amount  due 
Carter,  and  was  not  delivered  nor  intended 
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to  be  deliyered  to  Garter  b^  Hurd,  or  by  his 
authority.  The  inierence  is  plain  that  the 
pocBeesion  of  the  order  by  Carter  was  ob- 
tained wrongfuUy  and  by  theft. 

The  order  was  drawn  and  dated  Novem- 
ber 14,  1898»  and  was  purchased  by  plain- 
tiiT  December  17,  1898.  Ordinarily,  such 
lapse  of  time  before  presentation  of  a  de- 
mand order  would  be  sufficient  to  show  that 
it  was  dishonored  when  plaintiff  received  it; 
but  as  it  purported  to  be  given  to  an  opera- 
tive in  the  forest,  who  might  not  be  able  to 
present  it  earlier,  if  there  was  evidence  upon 
the  point  the  delay  might  not  be  regarded 
as  unreasonable. 

Waiving  this  point,  the  question  recurs 
whether  a  negotiable  paper,  drawn  and 
signed,  but  not  delivered  nor  intended  to  be 
delivered  to  the  payee,  the  possession  of 
which  is  obtained  by  the  payee  by  theft,  can 
create  a  liability  of  the  maker  or  drawer  to 
a  bona  fide  holder  for  value  without  notice. 
It  is  familiar  law  that  one  in  possession  of 
chattels  by  theft  can  convey  no  title  to  an 
innocent  purchaser,  but  coin  and  bank  bills 
are  excepted  from  the  rule.  As  to  those, 
•ten  if  leloniously  obtained,  the  holder  can 
eonvey  a  good  title  to  an  innocent  purchaser. 

To  favor  commerce,  the  law  makes  an 
SDceeption  also  as  to  negotiable  paper,  and 
permits  the  bona  fide  indorsee  without  no- 
tioe  to  ao(iuire  title  from  a  person  who  had 
none  in  himself.  Where  by  fraud  and  with- 
out negligence  one  is  induced  to  sign  a  prom- 
issory note  under  the  representation  and  be- 
lief that  it  is  a  paper  of  another  character, 
and  delivers  it  to  the  payee,  the  innocent  in- 
dorsee before  maturity  may  recover  of  the 
maker.  From  the  many  cases  supporting 
this  doctrine  that  might  be  cited  we  refer 
only  to  Nutter  v.  Stover,  48  Me.  166;  Kel- 
logg  V.  Cwriis,  65  Me.  69.  So,  when  the 
imiker  of  negotiable  paper  deposits  it  with  a 
third,  to  be  delivered  on  a  certain  contin- 
gency, or  for  a  specific  purpose  not  apparent 
upon  the  paper,  and  such  third  party  vio- 
li&es  the  trust,  and  wrongfully  makes  deliv- 
ery,  the  bona  fide  indorsee  before  maturity, 
and  without  notice,  may  recover  from  the 
maker.  But  in  all  these  cases  the  instru- 
ment was  either  delivered  to  the  payee  by 
the  maker  or  by  his  agent,  and  came  into 
his  possession  as  a  complete  and  executed 
•contract. 

In  the  case  before  us,  where  the  order  had 
never  been  delivered,  and  therefore  had  no  le- 
gal inception  or  existence  as  an  order,  the 
question  is  whether  there  is  any  liability  up- 
on it  to  an  innocent  indorsee  for  value.  As 
is  said  in  BurBon  v.  Buntington,  21  Mich. 
415,  4  Am.  Rep.  497:  "The  wrongful  act  of 
a  thief  or  a  trespasser  may  deprive  the  hold- 
er of  his  property  in  a  note  which  has  once 
become  a  note  or  property  by  delivery,  and 
may  transfer  the  title  to  an  innocent  pur- 
chaser for  value.  But  a  note  in  the  hands 
of  a  maker  before  delivery  is  not  property, 
nor  the  subject  of  ownership,  as  such.  It  is 
in  law  but  a  blank  piece  of  paper.  Can  the 
theft  or  wrongful  seizure  of  this  paper  cre- 
ate a  valid  contract  on  the  part  of  the  maker 
aninst  his  will  where  none  existed  before? 
'Tken  is  no  principle  of  the  law  of  contracts 
J>5  L.  R.  A« 


upon  whieh  this  can  be  done,  unless  the 
facts  of  the  case  are  such  that  in  justice  and 
fairness,  as  between  the  maker  and  the  in- 
nocent holder,  the  maker  ought  to  be  estop- 
ped to  deny  l^e  making  and  delivery  of  tho 
note."  In  that  case  the  parties  had  partial- 
ly agreed  upon  the  sale  oy  the  payee  of  the 
note  to  the  maker  of  certain  territory  under 
a  patent  right,  for  which  a  note  was  to  be 
given  with  a  surety.  The  note  was  made 
and  signed  in  the  maker's  house  in  presence 
of  his  sister.  It  was  laid  upon  the  table, 
the  maker  tellins  the  payee  not  to  touch  it 
till  he  came  back;  and  while  he  was  gone 
the  payee  took  the  note,  against  the  objec- 
tion of  the  sister,  and  went  off  with  it,  with- 
out giving  a  deed  of  the  territory  or  any- 
thing else  for  it,  and  negotiated  it  to  plain- 
tiff, before  maturity,  for  value.  It  was  held 
that  plaintiff  could  not  recover.  In  DU' 
trict  of  Columbia  v.  Cornell,  130  U.  8.  655, 
32  L.  ed.  1041,  9  Sup.  Ct  Rep.  694,  n^^otia- 
ble  certificates  issued  by  the  board  of  public 
works  of  the  District  had  been  redeemed 
and  canceled  by  the  proper  officer  by  stamp- 
ing in  ink  across  the  face  words  stating 
such  cancelation.  They  were  afterwards 
stolen  by  a  clerk,  who  had  no  duty  or  au- 
thority connected  with  their  redemption  or 
care,  the  marks  of  cancelation  effaced  by 
detersive  soap  and  by  pasting  coupons  over 
them,  and  then  put  in  circulation.  They 
were  held  invalid  in  the  hands  of  an  inno- 
cent holder.  To  the  same  effect  are  Cline  v. 
Guthrie,  42  Ind.  227,  13  Am.  Rep,  357;  Ball 
V.  WiUon,  16  Barb.  648;  Branch  v.  Sinking 
Fund  Comrt.  80  Ya.  427,  56  Am.  Rep.  596; 
Bawendale  v.  Bennett,  L.  R.  3  Q.  B.  Div.  525. 
In  the  lost  case  it  is  said  that  where  the 
maker  or  acceptor  has  been  held  liable  "he 
has  voluntarily  parted  with  the  instrument; 
it  has  not  been  got  from  him  by  one  commis- 
sion of  a  crime.  This  undoubtedly  is  a  dis- 
tinction, and  a  real  distinction.  The  de- 
fendant here  has  not  voluntarily  put  into 
anyone's  hands  the  means  or  part  of  the 
means  for  cemmitting  a  crime."  That  there 
must  be  delivery  of  the  paper,  either  actu- 
ally or  constructively,  is  clear.  Until  then 
it  has  no  existence  as  a  contract.  First  Nat. 
Batik  V.  Strang,  72  111.  669. 

Cases  may  be  found  apparently  sustain- 
ing an  opposite  view,  but  an  examination 
of  them  will  show  that  peculiar  facts  ex- 
isted, on  which  the  decisions  were  based, 
and  which  do  not  appear  here.  Of  such  is 
Worcester  County  Bank  v.  Dorchester  d  M. 
Bank,  10  Cush.  490,  67  Am.  Dec.  120.  There 
a  bank  bill,  intended  for  circulation  as  mon- 
ey, and  in  a  complete  state  of  preparation 
for  issue,  had  been  stolen  from  the  bank, 
and  the  innocent  holder  was  allowed  to  re- 
cover. But  in  the  opinion  it  is  suggested, 
though  not  decided,  that  a  bank  bill  is  not 
governed  by  the  same  rule  as  ordinary  nego- 
tiable securities.  Cooke  v.  United  States, 
91  U.  S.  389,  23  L.  ed.  237,  cited  as  an  oppos- 
ing authority,  rests  upon  peculiar  facts,  un- 
like those  presented  here.  Of  this  case,  how- 
ever, that  court  in  a  later  ease — District  of 
Columbia  v.  Cornell,  130  U.  8.  655,  32  L.  ed. 
1041,  9  Sup.  Ct.  Rep.  694— said:     '^e  sra 
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not  prepared  to  extend  the  scope  of  that  de- 
cision." 

We  think  that  the  weight  of  authority  and 
the  sounder  reason  is  that  a  negotiable  se- 
curity stolen  from  the  maker  bSore  it  has 
become  effective  as  an  obligation  by  actual 
or  constructive  delivery  cannot  be  enforced 
by  any  subsequent  innocent  holder. 

It  is  urged  that  the  case  falls  within  the 
principle  that,  when  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he 
who  has  enabled  such  third  person  to  occa- 
sion the  loss  must  sustain  it.  This  maxim 
is  mainly  confined  to  cases  where  the  party 
who  is  made  to  suffer  the  loss  has  reposed 
a  confidence  in  the  third  person  whose  act 
has  occasioned  the  loss,  or  in  some  other 
intermediate  person  whose  act  or  negligence 
has  enabled  such  third  person  to  occasion 
the  loss.  It  applies  where  the  drawer  or 
maker  has  intrusted  the  paper  to  a  third 
person  to  be  delivered  in  a  certain  event, 
not  apparent  on  the  paper,  and  it  is  wrong- 
ly delivered,  or  is  sent  oy  mail,  and  gets  in- 
to wrong  hands,  as  the  party  intended  to 
deliver  to  someone,  and  selected  his  own 
mode  of  conveyance;  or  when  the  maker 
has  himself  been  deceived  by  fraudulent  acts 
or  representations  of  the  payee  or  others, 


and  thereby  induced  to  deliver  or  part  with 
the  note  or  indorsement,  and  the  same  is 
fraudulently  obtained  from  him.  And  there 
may  be  such  gross  carelessness  or  reckless- 
ness of  the  maker  in  allowing  an  undelivered 
note  to  get  into  circulation  as  will  justly 
estop  him  from  setting  up  nondelivery, — as 
if  he  were  knowingly  to  throw  it  into  the 
street,  or  otherwise  leave  it  accessible  to  the 
public,  with  no  person  present  to  guard 
against  its  abstraction  under  circumstances 
\^cre  he  might  reasonably  apprehend  that 
it  would  be  taken.  Upon  this  principle 
Ingham  v.  Primrose,  7  C.  B.  N.  S.  82,  was 
decided,  where  the  acceptor  tore  the  bill  into 
halves  (with  the  intention  of  canceling  it), 
and  threw  it  into  the  street,  and  the  drawer 
picked  them  up  in  his  presence,  and  after- 
wards pasted  the  two  pieces  together  and 
put  them  into  circulation. 

The  case  before  us  does  not  show  negli- 
gence of  this  character.  *  The  order  was 
drawn  at  the  table  of  Hurd,  and  momen- 
tarily left  there  with  other  papers  of  his, 
to  which  no  one  had  right  of  access,  and 
from  whence  it  could  only  be  abstracted  by 
a  criminal  act,  which  he  could  not  reasona- 
bly anticipate. 

'^ Judgment  for  defendant. 


MARYLAND  SUPREME  COURT. 


Charles  E.  COFFIN,  Appt,^ 

V, 

Andrew  W.  BROWN. 


( 
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!•  A  publication  that  m.  person  baa  no 
moral  cliaracter  whatever  Is  not  Justified 
by  the  fact  that  he  had  received  goods  for 
sale  on  commission,  and  had  returned  neither 
goods  oor  price. 

2.  A  pabllcntlon  ebarnrlns  tbat  every 
one  vrbo  kuovrs  a  certain  ynnn  believes 
that  he  can  be  induced  to  commit  any  crime 
In  politics  that  will  pay  him  cannot  be  Justi- 
fied by  proof  of  acts  committed  after  it  is 
made. 

3.  A  letter  attacklnar  tbe  grovernor's 
appointment  of  a  aupervliior  of  elec- 
tion n  because  of  the  bad  character  of  the  ap- 
pointee, and  intended  to  Influence  the  ad- 
dressee to  antagonise  the  governor's  re-elec- 
tion, is  not  privileged  against  a  claim  of  libel 
on  the  part  of  the  supervisor  by  the  fact 
that  the  addressee  is  chairman  of  the  state 
central  committee  of  a  political  party,  where 
he  has  no  more  authority  or  duty  to  secure 
the  removal  of  the  supervisor  than  the  writer 
has. 

4.  Tbe  privilege  of  criticising  candt- 
dntes  for  ofllce  does  not  extend  to  falsely 
attacking  the  character  of  an  officer  ap- 
pointed by  the  governor,  for  the  purpose  of 
defeating  the  latter's  re-election  to  office. 


5.  PnnltlT*^  dnmaves  mar  be  Klloinred» 

even  In  the  absence  of  express  malice,  for 
publication  of  a  libel  which  is  not  privileged, 
and  is  without  excuse. 

6.  An  nnsnstalned  Jnstlllcatlon  In  an  ac- 
tion for  publication  of  libel  Is  evidence  of 
malice  and  an  aggravation  of  the  wron^^. 

7.  A  prlpted  circular  oontnlnlngr  a  It- 
belons  letter  cannot  be  admitted  in  evi- 
dence in  an  action  for  the  libel,  to  enhance 
tbe  damages  because  of  the  republication  In 
circular  form,  where  there  is  nothing  to  show 
that  the  writer  or  addressee  authorized  the 
republication,  since  the  Jury  cannot  be  au- 
thorized to  assume  that  fact,  althongh  the 
addressee  is  chairman  of  the  central  com- 
mittee of  a  political  party  opposed  to  the 
election  of  a  candidate  whose  defeat  the  let- 
ter advocatea 

8.  A  •tatenient  by  tbe  conrt  In  admit- 
tlnsr  In  CTldence  In  a  libel  anit  a  cir- 
cular containing  the  libelous  letter  the  re- 
publication of  which  is  not  shown  to  have 
been  authorized  by  defendant,  to  the  eflTect 
that  the  circular  was  the  natural  effect  of 
sending  the  letter  under  the  circumstances, 
is  reversible  error  as  tending  to  lead  the  Jury 
to  believe  that  the  question  of  defendant's 
responsibility  for  the  republication  Is  settled 
by  the  court. 


A 


(December  5,  1901.) 

PPRAIj  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Prince  George's 


NoT£. — For  other  cases  in  this  series  as  to 
privilege  of  criticism  of  public  officers  or  candi- 
dates, see  Slllars  v.  Collier  (Mass.)  6  L.  R.  A. 
H80.  and  note;  Randall  v.  Evening  News  Asso. 
(Mich.)  7  L.  R.  A.  309 ;  Belknap  v.  Ball  (Mich.) 
11  L.  R.  A.  72 ;  Augusta  Evening  News  v.  Rad- 
ford  (Ga.)   20  L.  R.  A.  533 ;  Upton  v.  Hume 
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(Or.)  21  L.  R.  A.  493;  Smith  v.  Utiey  (Wlai 
35  L.  R.  A.  620 ;  State  v.  Hosklns  (Iowa>  47  L. 
R.  A.  223 :  Eilchoff  v.  Gilbert  (Mich.)  51  L.  R. 
A.  451;  Wofford  v.  Meeks  (Ala.)  55  L.  R.  A. 
214,  and  cases  In  note  to  St.  James  Military 
Academy  v.  Galser  (Mo.)  28  L.  R.  A.  on  page 
672. 


1901. 


Coffin  v.  Bbowh. 
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County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damafes  for  the  publica- 
tion of  a  libel.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Ii.  Marbvrj  and  F.  Snow- 
den  Hill  for  appellant. 

Messrs.  James  G.  Rosers,  Joseph  G. 
Mattinely^  and  Marlon  Dnokett,  for  ap- 
pellee: 

The  letter  in  this  ease  was  a  libel,  and  ac- 
tionable per  se.  It  charged  Brown  with  (a) 
selling  liquor  unlawfully;  (b)  misdemeanor 
in  office  as  a  justice  of  the  peace  in  making 
persons  drunk  and  then  fining  them  for  dis- 
orderly conduct;  (c)  bribing  voters.  It 
averred  that  he  was  a  man  of  no  moral  char- 
acter whatever,  and  was  capable  of  commit- 
ting all  crimes  in  politics  which  it  would 
pay  him  to  commit,  thus  holding  him  up  to 
public  ridicule,  contempt,  and  derision. 

Uagan  v.  Hendry,  18  Md.  177;  Maurice 
V.  Warden,  54  Md.  233,  39  Am.  Rep.  384; 
McBee  v.  Fulton,  47  Md.  403,  28  Am.  Rep. 
465;  Ifegley  v.  Farrow,  GO  Md.  168,  45  Am. 
Rep.  715;  Snyder  v.  Fulton,  34  Md.  138,  6 
Am.  Rep.  314. 

The  only  effect  of  a  conditionally  or  quali- 
fledlv  privileged  communication  is  to  rebut 
the  legal  inference  of  malice,  and  to  throw 
upon  tiie  plaintiff  the  burden  of  proving  ex- 

gress  malice.  Every  libelous  publication  is 
1  law  an  injury  to  the  character  of  another, 
and  must  be  tak^n  to  be  false  imtil  it  is 
^own  by  the  plea  to  be  true. 

Hagan  v.  Hendry,  18  Md.  191 ;  Oarrett  v. 
Diokerson,  19  Md.  418;  McBee  v.  Fulton,  47 
Md.  403,  28  Am.  Rep.  465;  Newell,  Slander 
&  Libel,  390,  i§  5,  6;  Long  v.  Eahle,  4  Md. 
454:  Rigden  v.  Wolcott,  6  Gill  &  J.  413. 

It  is  for  the  court  to  determine  whether  or 
not  a  commimication  is  privileged. 

Hagan  v.  Hendry,  18  Md.  191;  Newell, 
Slander  &  Libel,  391,  §  9;  Maurice  v.  War- 
den, 54  Md.  251,  39  Am.  Rep.  384. 

Privile&fed  communications  are  absolute- 
ly or  conditionally  privileged. 

Maulsby  v.  Reif snider,  69  Md.  143,  14  Atl. 
505;  Hunckel  v.  Voneiff,  69  Md.  179,  14  Atl. 
500,  17  Atl.  1056;  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1023. 

A  communication  made  bona  fide,  upon 
any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  if  made  to  a  party 
having  a  corresponding  interest  or  duty,  is 
privileged  although  the  communication  con- 
tained criminating  matter  which,  without 
this  privilege,  would  be  slanderous  and  ac- 
tionaole;  and  this,  though  the  duty  be  not 
a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation. 

Fresh  v.  Cutter,  73  Md.  87,  10  L.  R.  A.  67, 
20  Atl.  774;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1029;  Newell,  Slander  &  Libel,  389,  §  3; 
Bailey  v.  Holland,  7  App.  D.  C.  184. 

The  underlying  principle  upon  which  the 
doctrine  of  privileged  communications  rests 
is  public  policy  or  the  interests  of  society. 

Newell,  Slander  &  Libel,  389,  S  3. 

A  corresponding  interest  or  duty  in  the 
person  to  whom  the  communication  is  made 
IB  essential,  and  it  is  not  sufficient  that  the 
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defendant  bona  fide  and  reasonably  believed 
Uiat  that  person  had  such  interest  or  duty. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1030, 
and  note  2;  Bailey  v.  Holland,  7  App.  D.  C. 
184;  Fresh  v.  Cutter,  73  Md.  87,  10  L.  R.  A. 
67,  20  Atl.  774. 

PiVeryone  who  requests,  procures,  or  com- 
mands another  to  publish  a  libel  is  answera- 
ble as  though  he  published  it  himself;  but 
such  request  need  not  be  expressed,  but  may 
be  inferred  from  the  defendant's  manuscript 
or  his  design  and  purpose  in  composing  it. 

Upton  V.  Hume,  24  Or.  420,  21  L.  R.  A. 
498,  33  Pac.  810;  Newell,  Slander  &  Libel, 
$  3,  p.  246,  §  20,  p.  241,  §  25,  p.  244,  S  2,  p. 
228,  and  p.  227. 

Boyd,  Ji,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  for  libel, 
and  this  appeal  was  taken  from  a  judgment 
recovered  m  favor  of  the  former.  The  al- 
leged libelous  words  were  contained  in  a  let- 
ter written  by  the  appellant  to  Mr.  Murray 
Vandiver,  chairman  of  the  Democratic  state 
central  committee,  a  few  days  before  the 
election  held  for  govei'nor  and  other  officers, 
on  the  7th  day  of  November,  1899.  Hon. 
Lloyd  Lowndes  was  then  governor  of  Mary- 
land and  was  a  candidate  for  re-election. 
The  appellant  had  been  a  prominent  Republi- 
can. After  referring  to  the  removal  by  Gov. 
Lowndes  of  a  supervisor  of  election  and  the 
appointment  of  the  appellee  in  his  place,  the 
portion  of  the  letter  quoted  in  the  declara- 
tion thus  speaks  of  the  appellee:  "  This  man 
Brown  was  a  justice  of  the  peace  under  Dem- 
ocratic rule,  and  at  that  time  kept  a  speak- 
easy, where  he  sold  whisky,  and  then  as  jus- 
tice fined  the  men  for  disorderly  conduct. 
He  helped  stuff  the  ballot  box  at  the  Repub- 
lican primaries  in  Vansville  district  two 
years  asro,  and  has  no  moral  character  what- 
ever. This  is  the  man  that  Gov.  Lowndes 
has  appointed  as  election  supervisor, — a  man 
that  everyone  who  knows  him  believes  can 
be  induced  to  perpetrate  any  crime  in  poli- 
tics that  will  pay  him.  I  shall  therefore 
support  Col.  Smith,  and  hope  all  Republi- 
cans and  Democrats  who  believe  in  the  puri- 
ty of  the  elections  will  do  the  same." 

].  The  defendant  filed  the  general  issue 
plea  and  19  pleas  of  justification.  A  num- 
ber of  the  latter  were  demurred  to,  and  the 
rulings  of  the  court  in  sustaining  the  de- 
murrers to  the  6th,  17th,  18th,  19th,  and 
20th  present  the  first  questions  for  our  con- 
sideration. The  6th  undertook  to  justify 
the  statement  that  the  plaintiff  ''has  no 
moral  character  whatever  by  alleging  that 
he  was  the  agent  of  the  Havener  Baking 
Company,  of  Washington  city,  to  sell  bread 
and  crackers  for  said  company  upon  com- 
mission, and  to  deliver  them  to  the  purchas- 
ers, collect  the  money  therefor,  and  return  it 
to  the  company,  "and  that  in  the  course  of 
such  agency  the  plaintiff  received  from  said 
company  large  quantities  of  bread  and 
crackers,  which  he  has  not  returned  to  said 
company,  and  the  value  of  which,  to  wit, 
$36.40.  he  has  not  returned  to  said  company, 
although  demand  therefor  has  been  made  up- 
on him    (the  plaintiff)   by  said  company." 
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The  mere  statement  of  that  alleged  justifica- 1 
tion  in  the  words  of  the  plea  is  sufficient  to 
relieve  us  of  further  discussion  of  it,  as  it 
will  be  observed  that  it  is  not  even  allege<l 
that  the  appellee  had  received  the  money, 
and  there  is  nothing  in  the  plea  that  in  any 
way  justifies  the  charge  referred  to  in  it. 

2.  The  17th,  18th,  19th,  and  20th  pleaa 
can  be  considered  together.  Ther  undertook 
to  justify  the  statement  that  the  plaintiff 
was  "a  man  ihat  every  one  who  knows  him 
believes  can  be  induced  to  perpetrate  any 
crime  in  politics  that  would  pay  nim"  by  al- 
leging that  the  plaintiff  committed  the 
wrongs  spoken  of  in  the  5th  plea,  and  also 
that  he  was  one  of  the  judges  of  election  for 
the  election  held  in  November,  1900,  and 
while  so  acting  as  such  judge  gave  a  reward, 
to  wit,  the  sum  of  $1.75,  to  a  registered  vot- 
er of  his  district  to  secure  his  vote.  That 
is  the  statement  in  the  17th  plea,  which  dif- 
fers but  little  from  the  other  three.  The 
only  question  we  need  consider  in  reference 
to  them  is  whether  the  defendant  is  entitled 
to  justify  by  alleging  that  the  plaintiff  had 
done  those  acts  at  the  election  held  in  No- 
vember, 1900,  which  was  the  year  after  the 
publication  of  the  alleged  libel.  As  was 
said  in  Letoi8  v.  Daily  News  Co.  81  Md.  473, 
29  L.  R.  A.  60,  32  Atl.  246,  "Every  publica^ 
tion  injurious  to  the  character  is  in  law 
false  and  malicious,  until  the  presumption 
of  falsehood  is  met  by  plea  of  the  truth  or 
the  presumption  of  malice  is  removed  by 
showing  a  justifiable  occasion  or  motive." 
That  being  so,  it  is  difficult  to  see  how  an  act 
done  a  year  afterwards  can  be  said  to  meet 
the  presumption  that  the  publication  was 
false.  In  18  Am.  A  Eng.  Enc.  Law,  2d  ed. 
p.  1069,  a  great  many  cases  are  cited  to  sus- 
tain the  statement  in  the  text  that,  "to  con- 
stitute a  justification,  the  precise  charge 
must  be  justified,  and  it  will  not  be  sufficient 
to  offer  proof  of  another  charge,  though  of 
the  same  general  nature,  and  though  distinct 
only  as  to  the  subject-matter  or  the  time  and 
place."  It  cannot  be  claimed  that  the  state- 
ment made  in  the  letter  of  defendant  which 
is  referred  to  in  those  pleas  was  based  on 
what  occurred  a  year  afterwards.  So  far  as 
the  acts  set  out  are  concerned,  the  defendant 
was  not  justified  in  what  he  said  of  the 
plaintiff  in  November,  1899,  and  no  one 
could  have  been  so  gifted  with  prophecy  as  to 
have  believed  in  1809  that  the  plaintiff 
could  be  induced  to  perpetrate  any  crime  in 
politics  that  would  pay  him,  by  reason  of 
what  he  afterwards  did  in  1900.  The  de- 
fendant in  a  case  of  this  character  is  ex- 
empted from  liability  when  he  proves  that 
what  he  published  of  the  plaintiff  was  true ; 
but  unless  he  does,  or  the  publication  is  pro- 
tected by  privilege,  it  is  not  justified,  even  if 
the  defendant  in  good  faith  believed  the 
chars^es  to  be  true  and  otherwise  acted  with- 
out malice.  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1074.  It  was  very  ingeniously  argued 
by  the  appellant's  attorneys  that  the  charge 
was  that  he  "can  be  induced,"  etc.,  and  hence 
his  subsequent  conduct  tended  to  sustain 
that  statements  But  the  defendant  said  of 
him  that  he  was  "a  man  that  everyone  who 
knows  him  believes  can  be  induced;"  that  is, 
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everyone  who  knew  him  at  the  time  of  the 
publication  then  believed  that  he  could  be  in- 
duced to  perpetrate  any  crime  in  politics  that 
would  pay  him.  It  was  impossible  for  those 
who  knew  him  to  have  formed  such  belief 
from  what  had  not  then  occurred.  If  he 
had  been  previously  guilty  of  such  acts  aa 
would  justify  such  a  conclusion,  there  would 
be  some  foundation  for  the  statement;  but, 
if  up  to  that  time  he  had  not  been  thus 
^ilty,  then  it  was  not  true  when  made,  and 
It  was  none  the  less  untrue  then,  even  if  a 
year  afterwards  he  did  something  which 
might  tend  to  show  that  he  was  at  t£at  time 
that  character  of  a  man.  No  authority  has 
been  cited  by  the  appellant  to  sustain  the 
contention,  and  in  the  absence  of  some  bind- 
ing authority  we  can  see  no  reason  for 
adopting  a  position  that  would  give  the  al- 
leged acts  in  1900  such  a  retrospective  effect 
as  is  claimed  for  them.  We  think  the  de- 
murrers to  those  pleas  were  prc^>erly  sus- 
tained. 

3.  There  are  four  bills  of  exception  in  the 
record.  The  first  embraces  a  ruling  of  the 
court  in  admitting  a  circular  containing  this 
letter  and  the  others  refer  to  the  prayers. 
It  will  be  more  convenient  to  first  consider 
the  rulings  on  the  prayers.  Those  <^ered 
on  the  part  of  the  defendant  were  based  on 
the  theory  that  this  communicati<»  from 
appellant  to  Mr.  Vandiver  was  privil<»edy 
and  therefore,  in  the  absence  of  proof  of 
express  malice,  he  was  not  liable.  It  is  con- 
tended that  it  was  the  duty  of  the  appe- 
lant to  make  known  such  information  as  he 
had  concerning  the  appellee,  who  had  been 
appointed  a  supervisor  of  election.  It  is 
conceded  that  it  was  for  the  court  to  deter- 
mine whether  or  not  this  communication  was 
privileged.  There  was  no  testimony  offered 
on  the  part  of  the  defendant,  and  it  was  ad- 
mitted by  counsel  that  Mr.  Vandiver,  if  pres- 
ent, would  testify  as  set  out  in  a  statement 
filed  in  the  case,  which  shows  the  position 
he  occupied,  his  duties,  and  that  the  defend- 
ant wrote  the  letter  to  him  on  the  4th  day 
of  November,  1899.  It  is  difficult  to  under- 
stand how.it  can  be  contended,  from  what 
appears  in  the  record,  that  this  letter  was 
written  by  the  appellant  for  the  purpose  of 
giving  to  Mr.  Vandiver  information  concern- 
ing the  appellee,  in  discharge  of'  a  duty  he, 
as  an  elector,  owed  the  public.  It  is  appar- 
ent that  it  was  aimed  at  Gov.  Lowndes,  and 
the  object  was  to  affect  his  candidacy.  The 
statements  about  the  appellee  were  given  as 
reasons  for  the  appellant  not  supporting 
Gov.  Lowndes,  and  manifestly  were  not  in- 
tended to  enable  Mr.  Vandiver  to  take  any 
steps  toward  the  removal  of  the  appellee, 
who  was  appointed  by  the  governor,  who 
alone  was  authorized  to  remove  him,  for 
good  cause  shown,  upon  written  charges,  and 
after  notice  and  hearing.  Code,  art.  33,  $  3. 
If  such  charges  had  been  made  in  good  faith 
by  the  appeliaht  against  the  appellee  to  the 
governor,  in  an  effort  to  have  nim  removed, 
and  the  appellee  was  complaining  of  that, 
the  appellant  would  occupy  a  very  different 
position  from  that  he  has  placed  himself  in. 
There  may  be  a  justification  from  the  occa- 
sion in  some  classes  of  cases,  and  then  the 
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words  must  be  proved  to  be  malicious,  as 
well  as  false,  to  entitle  the  plaintiff  to  re- 
coFer.  In  FretiK  ▼.  Cutter,  73  Md.  92,  10 
L.  R.  A.  68,  20  AtL  775,  this  court  quoted 
with  approval  from  HosrrUon  ▼.  Buah,  5  £1. 
U  BL  344,  that  such  justification  arises 
when  a  communication  is  "made  bona  fide 
upon  any  subject-matter  in  which  the  party 
eommunicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  if  made  to  a 
party  having  a  corresponding  interest  or 
auty;  .  .  .  and  this,  though  the  duty 
be  not  a  legal  one,  but  only  a  moral  or  so- 
cial duty  of  imperfect  obligatioD."  But  that 
cannot  be  extended  to  an  occasion  auch  as 
tiiis  letter  presents.  Surely  the  appellant 
owed  no  suca  duty  to  Mr.  Vandiver,  or  the 
political  party  he  represented,  or  to  the  pub- 
lic, as  authorized  him  to  thus  speak  of  the 
appellee,  under  the  protection  of  the  above 
rule.  Nor  can  it  be  said  that  he  had  such 
an  interest  as  is  there  referred  to.  To  so  ex- 
tend the  rule  would  place  a  premium  on 
abuse,  which  is  unfortunately  already  too 
freely  used  during  political  campaigns  for 
the  good  of  the  country. 

The  authorities  are  not  altogether  uniform 
as  to  how  far  a  public  oflicer,  who  is  a  can- 
didate before  the  people  for  re-election,  can 
be  criticised,  without  subjecting  the  writer 
to  a  suit  for  damages.  In  this  state  it  has 
been  said  that,  while  the  official  conduct  of 
a  public  oiBcer  may  be  discussed  and  criti- 
cised within  lawful  and  proper  limits,  "if 
cme  goes  out  of  his  way  to  asperse  the  per- 
sonal character  of  a  public  man,  and  to 
aseribe  to  him  base  and  corrupt  motives,  he 
must  do  so  at  his  peril,  and  must  either 
prove  the  truth  of  what  he  says  or  answer 
in  damages  to  the  party  injured."  Negley 
▼.  Farrotc,  60  Md.  177,  45  Am.  Dec.  716.  In 
18  Am.  A  Eng.  Enc.  Law,  p.  1041,  it  is  stat- 
ed that  "the  prevailing  rule  is  that  charges 
imputing  a  criminal  offense  or  moral  delin- 
quency to  a  public  officer  cannot,  if  false,  bn 
privileged,  though  made  in  good  faith;  and 
this,  though  the  charge  relates  to  an  act  of 
the  officer  in  the  discharge  of  his  official  du- 
ties,"— and  many  cases  are  cited.  In  the 
same  volume,  oiipage  1042,  the  right  is  ful- 
ly recognized  to  discuss  the  fitness  of  a  can- 
didate for  office,  and  to  communicate  to  oth- 
er electors  any  facts  within  his  knowledge 
concerning  the  candidate's  character  or  con- 
duct, and  express  his  opinion  thereon,  "so 
long  as  he  states  as  facts  only  the  truth  and 
as  opinion  only  honest  belief;"  but  it  is  said 
to  be  the  prevailing  rule  that  "the  publica- 
tion of  falsehoods  against  the  character  of 
the  candidate,  as,  for  instance,  charges  im- 
puting to  him  a  criminal  offense,  whether 
the  charge  relates  to  the  candidate's  prior 
official  conduct  or  not,  does  not  come  within 
the  domain  of  a  privileged  communication." 
While  there  are  some  authorities  that  hold 
that  defamatory  words  published  of  a  can- 
didate are  privileged,  if  circulated  in  good 
faith,  or  (according  to  some  of  them)  if 
founded  on  probable  cause,  there  are  none 
that  we  are  aware  of  (and,  if  there  were 
such,  we  would  not  follow  them)  that  go  to 
the  extent  contended  for  in  this  case.  This 
letter  was  doubtless  intended,  as  we  have 
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said,  to  affect  Gov.  Lowndes'  candidacy;  but 
if  the  greatest  possible  latitude  be  given  to 
such  publications  against  one  situated  as  he 
was,  being  a  public  official  who  was  a  candi- 
date for  re-election,  it  cannot  be  that  the 
appellant  was  privileged  to  make  such 
charges  against  the  appellee,  who  was  not 
a  candidate  for  office  at  that  election,  if  they 
be  not  in  fact  true.  Is  it  to  be  said  that,  in 
order  to  inform  the  public  of  the  conduct 
and  character  of  a  candidate  for  office,  any 
elector  can  publish  false  and  defamatory 
statements  about  any  appointee  of  such  can- 
didate without  being  called  upon  to  answer 
for  them,  unless  the  injured  party  can  es- 
tablish express  malice?  To  announce  such 
a  doctrine  would  in  many  cases  result  in  re- 
fusing those  thus  wronged  redress  for  inju- 
ries which  are  far  dearer  to  most  men  than 
loss  of  property,  for  which  the  law  furnishes 
relief  against  the  wrongdoer,  as  it  would 
often  be  impossible  to  establish  express  mal- 
ice. Freedom  of  speech  and  liberty  of  the 
press  are  among  the  boasted  rights  of  the 
people  of  this  country ;  but  the  abuse  of  eith- 
er 18  not  only  calculated  to  cause  breaches 
of  the  peace,  but  to  do  irreparable  injury  to 
innocent  persons.  If  every  appointee  of  a 
president,  governor,  or  other  officer  seeking 
re-election,  is  to  be  liable  to  be  subjected  to 
false  charges,  imputing  crimes  or  other  acts 
that  bring  reproach  upon  him,  and  he  is  to 
be  deprived  of  all  redress  on  the  theory  that 
words  so  uttered,  or  published,  are  privileged, 
then,  indeed,  is  his  lot  an  unfortunate  one. 
When  public  officers,  for  political  or  other 
purposes,  select  for  important  positions  those 
who  are  utterly  incompetent  or  of  bad  charac- 
ter, such  officers  deserve  to  be  exposed;  but 
when  direct  and  specific  charges  are  made 
against  their  appointees,  in  order  to  injure 
the  candidates  who  appointed  them,  the  pub- 
lisher of  them  ought  to  be  prepared  to  estab- 
lish them  by  proof.  Our  declaration  of 
rights  declares  "Uiat  any  citizen  of  the  state 
ought  to  be  allowed  to  speak,  write,  and 
publish  his  sentiment^  on  all  subjects,  beinff 
responsible  for  the  abuse  of  that  privilege." 
It  is  a  gross  abuse  of  that  privilege  to  falsely 
prefer  such  charges  as  are  made  against  the 
appellee  in  this  letter,  in  order  to  affect  the 
result  of  an  election  at  which  the  one  who 
appointed  him  was  a  candidate;  and  nothing 
short  of  proof  of  their  truth  can  justify 
their  publication.  When,  therefore,  the  ap- 
pellee proved  that  the  appellant  had  sent 
this  letter  to  Mr.  Vandiver,  the  appellant 
was  called  upon  to  establish  the  charges 
made  in  it,  and,  having  offered  no  evidence 
in  support  of  them,  his  pleas  of  justification 
were  not  supported,  and  presented  no  bar  to 
the  plaintiff's  suit. 

From  what  we  have  said  it  follows  that 
the  first  prayer  of  the  defendant,  offered  at 
the  close  of  the  plaintiff's  case,  was  proper- 
ly rejected.  It  asks  the  court  to  instruct 
the  jury  that  the  plaintiff  had  offered  no 
evidence  legally  sufficient  to  entitle  him  to 
recover.  The  second,  third,  and  fourth  were 
likewise  properly  rejected.  They  were  on 
the  theory  that  the  ietter  was  a  privileged 
communication,  and,  as  the  plaintiff  had  of- 
fered no  proof  of  express  malice  to  him  on 
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the  part  of  the  defendant,  or  of  the  falsity 
of  the  libelous  words,  or  that  they  were  com- 
posed, written,  and  published  by  the  defend- 
ant, without  reasonable  and  probable  cause, 
the  verdict  must  be  for  the  defendant. 

The  plaintiff  then  offered  six  prayers,  all 
of  which  were  granted.  Having  determined 
that  the  letter  was  not  written  on  a  privi- 
leged occasion,  there  can  bo  no  objection  to 
the  first.  The  second  was  on  the  measure  of 
damages.  The  only  question  as  to  that  is 
whether  it  was  proper  to  authorize  the  jury 
to  i^ive  exemplary  or  punitive  damages  with- 
out proof  of  express  malice.  While  the  de- 
ciBions  of  some  other  courts  have  differed 
on  that  subject,  it  is  settled  in  this  state 
in  a  case  such  as  this,  where  the  publica- 
tion was  not  privileged  and  no  excuse  for  it 
was  offered.  In  Fresh  v.  Cutter,  73  Md.  87, 
10  L.  R.  A.  67,  20  Atl.  774,  it  was  held  that 
an  instruction  allowing  punitive  damages 
without  finding  existence  of  actual  malice 
was  erroneous,  because  there  were  facts  in 
that  case  to  be  passed  on  by  the  jury  which 
raised  the  question  of  a  qualified  privilege; 
but  the  court  approved  of  such  an  instruc- 
tion, which  was  given  in  Padgett  v.  Stoeet- 
ing,  65  Md.  404,  4  Atl.  887,  where  there  was 
no  such  question.  See  also  Blumhardt  v. 
Rohr,  70  Md.  328,  17  Atl.  266;  Nolan  v. 
Traher,  49  Md.  460,  33  Am.  Rep.  277.  The 
third  prayer  instructed  the  jury  that  the  let- 
ter was  libelous,  and  imputed  malice,  and 
explained  what  the  word  "malicious"  meant. 
We  see  no  objection  to  it.  The  fourth  and 
fifth  had  reference  to  the  evidence  necessary 
to  sustain  the  pleas  of  justification.  As  the 
defendant  offered  no  evidence  on  that  sub- 
ject, they  were  wholly  unnecessary;  but  the 
defendant  was  not  injured  by  them.  The 
sixth  was  "that  the  jury,  in  considering  the 
evidence  and  pleadings  in  this  case,  are  in- 
structed that  an  unsustained  plea  of  justifi- 
cation is  in  the  nature  of  a  repetition  of 
the  libel,  and  is  to  be  taken  as  evidence  tid- 
ing to  show  express  malice  in  the  original 
publication,  and  is  therefore  a  matter  in  ag- 
gravation of  damages."  It  is  very  generally 
recognized  by  the  authorities  that  a  plaintiff 
in  an  action  of  libel  may  offer  evidence  of  a 
republication  of  the  libelous  matter  for  the 
purpose  of  showing  malice  and  thereby  ag- 
gravating the  damages.  They  differ,  how- 
ever, as  to  the  ^ect  of  an  unsustained  plea 
of  justification;  and,  although  some  courts 
of  high  authority  have  taken  the  contrary 
view,  we  are  of  the  opinion  that  such  a  plea, 
when  not  sustained,  is  evidence  of  malice  and 
is  an  aggravation  of  the  wrong.  The  defend- 
ant in  a  suit  of  this  character  is  authorized 
to  prove  the  circumstances  under  which  the 
alleged  libel  was  published,  and  may,  under 
the  general  issue  plea,  give  evidence  of  such 
facts  and  circumstances  as  show  "probable 
grounds  of  suspicion  of  the  plaintiff's  guilt, 
calculated  at  the  time  to  impress  the  belief 
of  that  truth,"  in  mitigation  of  damas^, 
provided  they  do  not  amotmt  to  a  justifica- 
tion or  prove  the  truth  of  the  words  used. 
That  is  allowed  because  the  damages,  to  be 
commensurate  with  the  offense,  should  be 
regulated  by  the  animus  with  which  the  pub- 
lication is  made,  and,  if  there  be  proof  that ' 
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it  was  done  under  a  belief  that  it 
the  belief  being  founded  on  reaaonable 
grounds,  the  jiiry  should  properly  take  thai 
into  consideration  in  assessing  the  damages. 
If,  on  the  other  hand,  when  the  JMuty  is 
brought  into  court  to  answer  a  charge  of 
libel,  he  undertakes  to  meet  it  by  placing  on 
the  public  records  the  allegation  that  what 
he  published  was  in  fact  true,  and  then  ut- 
terly fails  to  establish  it,  why  should  be  not 
be  held  responsible  for  it?  If  he  made  an 
apology  for  the  publication,  it  is  generally 
admissible  in  mitigation;  and,  if  he  thus 
still  stands  by  the  original  libel,  it  should 
aggravate  the  damages.  What  can  do  great- 
er injury  to  the  character  of  a  man  than  to 
have  it  known  that  a  responsible  party,  sued 
for  libel,  has  thus  asserted  the  truth  of  his 
statement  T  The  public  may  believe  that  the 
original  publication  was  the  result  of  a  mis- 
understanding, or  false  information;  but, 
when  the  publisher  has  asserted  his  readi- 
ness to  prove  his  statement  in  a  judicial  pro- 
ceeding, many  may  thereby  be  led  to  believe 
that  there  was  some  foundation  for  it.  This 
court  has  therefore  adopted  the  view  that  it 
is  evidence  of  malice.  Blumhardt  ▼.  Rohrf 
70  Md.  342,  17  Atl.  266;  Rigden  ▼.  Woloott, 
0  Gill  A  J.  410. 

The  defendant  afterwards  offered  seven 
prayers,  which  were  passed  on  by  the  oourL 
They  all  proceed  on  the  theory  that  the  let- 
ter was  a  privileged  communication,  and  aft- 
er what  we  have  said  on  that  subject  it  is 
unnecessajy  to  discuss  them.  They  were 
properly  rejected. 

This  brings  us  to  the  only  remaining  ques- 
tion in  the  case,  which  is  presented  by  the 
first  bill  of  exceptions.  The  plaintiff  offered 
a  circular  which  begins :  "Honorable  Charles 
E.  Coffin  against  Lloyd  Lowndes.  Honora- 
ble Charles  E.  Coffin,  Former  Republican 
State  Senator  for  Prince  George's  County, 
and  Former  Republican  Member  of  Con- 
gress from  the  Fifth  District,  Writes  as 
Follows  to  Honorable  Murray  Vandiver, 
Chairman  of  the  Democratic  State  Central 
Committee.  Why  Governor  Lowndes  should 
not  be  elected."  And  then  follows  the  let- 
ter written  by  the  appellant.  The  introduc- 
tion of  that  circular  was  objected  to.  Coun- 
sel for  the  plaintiff  stated  that  it  was  of- 
fered to  the  jury  for  a  twofold  purpose: 
"First,  that  they  may  see  and  understand  if 
there  was  any  express  malice;  and,  second, 
in  order  that  they  may  determine  and  ascer- 
tain the  amount  of  damages  the  person  has 
suffered  by  reason  of  such  publication.'* 
After  argument  the  court  admitted  it,  and 
gave  his  reasons  for  doing  so.  The  defend- 
ant excepted  to  the  opinion  and  decision  of  the 
court.  There  is  no  evidence  that  the  defend- 
ant was  in  any  wise  responsible  for  the  pub- 
lication of  this  paper,  excepting  what  can  be 
gathered  from  the  face  of  the  letter  itself, 
and  the  fact  that  it  was  written  by  the  de- 
fendant, on  the  eve  of  an  election,  to  the 
chairman  of  the  Democratic  committee.  It 
is  argued  that  the  style  of  the  letter  and  the 
expressions  used  in  it,  in  connection  with  the 
fact  that  it  was  thus  sent  to  Mr.  Vandiver, 
whose  duty  it  was  to  promote,  as  far  as  pos- 
sible, by  all  lawful  means,  the  election  of  s 
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Democratic  candidate,  showed  that  it  was  in- 
tended bv  the  writer  that  it  should  be  so 
used  by  Mr.  Vandiver.  It  is  said  in  18  Am. 
Sl  Eng.  £nc.  Law,  2d  ed.  p.  1018 :  *'One  who 
sends  or  gives  a  libelous  communication  to 
another,  and  thus  puts  it  in  circulation,  is. 
It  has  been  held,  responsible  for  such  sub- 
sequent publications  as  are  the  natural  con- 
sequences of  his  act," — and  a  number  of  au- 
thorities are  cited  to  sustain  that  statement. 
Butj  as  was  said  in  Zier  v,  Hofflin,  33  Minn. 
66,  63  Am.  Rep.  9,  21  N.  W.  862,  it  is  for 
the  jury  to  determine  whether  the  additional 
circulation  given  to  the  libel  by  a  third  per- 
son is  a  natural  consequence  of  the  defend- 
ant's act.  The  language  used  in  this  letter, 
the  way  in  which  it  begins  and  ends,  the 
person  to  whom  it  was  addressed,  and  the 
time  it  was  written  might  under  some  cir- 
cumstances furnish  some  evidence  from 
which  the  jury  might  find  that  its  republica- 
tion in  some  form  was  a  natural  consequence 
of  the  defendant  sending  it ;  but  that  was  for 
the  jury,  and  not  the  court,  to  determine. 
But,  before  such  a  question  is  submitted  to 
the  jury,  there  ought  at  least  to  be  some  evi- 
dence tending  to  show  the  circumstances  of 
the  republication.  The  record  is  silent  on 
that  subject.  It  is  not  only  not  shown  thai 
the  appellant  was  in  any  way  connected  with 
the  publication  of  the  circular,  but  it  is  not 
shown  that  Mr.  Vandiver  ever  authorized  the 
publication  of  it,  or  even  knew  of  it.  It 
would  be  carrying  this  doctrine  very  far  to 
let  the  jury  assume  that  it  was  done  by  au- 
thority of  the  defendant,  under  the  circum- 
stances. If  anyone  addresses  a  communica- 
tion to  a  newspaper,  the  presumption  is  that 
he  intended  to  have  it  published ;  but,  merely 
because  the  defendant  sent  it  to  the  commit- 
tee of  a  political  party,  it  should  not  be  as- 
sumed that  he  intended,  or  supposed,  that  it 
would  thus  be  made  use  of,  and  it  is  possible 
it  was  done  without  the  knowledge  of  Mr. 
Vandiver  or  appellant.  The  parties  who  did 
circulate  it  are  not  shown  to  be  connected 
with  either.  Without  some  evidence  as  to 
how  or  by  whom  it  was  published,  the  jury 
could  not  possibly  know  whether  it  was  a 
natural  consequence  of  the  original  publica- 
tion, and  it  ought  not  to  have  been  admitted, 
in  the  absence  of  more  evidence  than  appears 
in  this  record. 

But,  if  we  assume  that  there  was  sufficient 
evidence  to  justify  its  admission,  what  the 
court  said  in  admitting  it  was  reversible  er- 
ror. The  record  shows  that  the  court  said, 
among  other  things:  "It  looks  as  if  the  im- 
plied authority,  certainly  the  reasonable  ex- 
pectation of  it,  is  that  that  party  would 
make  known  that  communication  in  what- 
ever direction  he  pleased  to  do.  The  view 
cited  by  the  counsel  from  Baltimore  is  un- 
questionably the  correct  one,  and  the  court's 
opinion  would  have  followed  that  line,  if  this 
had  been  a  transaction  passing  between 
merely  private  persons.  But  here  is  a  com- 
munication addressed  in  the  midst  of  a  cam- 
paign to  the  political  manager  of  a  party 
of  the  opposite  faith, 
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which  in  its  character  was  likely  to  have, 
and  presumably  was  intended  to  have,  its  ef- 
fect upon  the  public.  It  could  not  reach  the 
public,  except  by  being  spread  abroad  by  the 
party  to  whom  it  was  addressed.  He  was 
the  most  likely  person.  It  cannot  be  that  it 
was  intended  to  rest  solely  in  the  bosom  of 
the  party  to  whom  it  was  addressed.  ,  .  . 
This  was  sent  to  a  source  through  which 
men  knew  and  expected  there  would  be  pub- 
lication. It  was  the  business  of  those  men 
at  that  time  to  spread  abroad  every  com- 
munication that  was  sent  to  them  that  had 
political  bearing  likely  to  affect  favorably 
the  party  they  were  advocating.  That  is  the 
principle.  In  that  view  the  court  will  rule 
the  evidence  admissible."  As  we  have  seen, 
the  defendant  excepted  to  the  "opinion  and 
decision  of  the  court."  The  language  thus 
used  by  the  court,  in  the  presence  of  tho 
jury,  was  certainly  calculated  to  affect  the 
jury,  and  thereby  injure  the  defendant.  The 
court  in  effect  said  that  the  publication  of 
the  circular  was  a  natural  consequence  of  the 
defendant  sending  the  letter  to  Mr.  Vandiver 
at  that  time.  The  circular  being  admitted 
with  that  statement,  the  jury  might  very  nat- 
urally think  that  that  question  was  settled 
by  the  court,  while,  as  we  have  seen,  it  was 
a  question  for  the  jury.  If  a  written  in- 
struction had  been  granted  to  the  effect  of 
what  we  have  quoted,  there  could  be  no 
doubt  that  it  would  have  been  error,  and 
such'  an  oral  statement  in  the  presence  of  the 
jur>'  was  calculated  to  greatly  injure  the  de- 
fendant, and  perhaps  make  it  useless  for  his 
counsel  to  argue  that  question  before  the 
jury.  We  are  aware  that  it  is  sometimes 
difficult  for  the  court  to  assign  reasons  for 
its  rulings  without  saying  something  that 
may  unintentionally  affect  the  jury.  But,  if 
a  judge  makes  a  statement  which  shows  his 
opinion  of  a  question  of  fact  which  the  jury 
is  to  pass  on,  it  is  very  apt  to  make  an  im- 
pression on  some,  if  not  all,  of  the  jurors, 
and  great  care  should  be  exercised  to  avoid 
it.  In  this  case,  although  it  was  doubtless 
altogether  unintentional  on  the  part  of  the 
learned  judge  who  presided  below,  we  are 
convinced  that  what  he  said  was  liable  to 
influence  the  jury  on  an  important  question 
of  fact,  and  hence  it  was  error  for  him  to 
make  such  a  statement.  If  the  jury  believed 
the  defendant  was  responsible  for  the  publi- 
cation of  that  circular,  the  damages  would 
doubtless  be  larger  than  if  the  contrary  view 
was  taken,  as  the  original  letter,  if  it  had 
not  been  copied  in  the  circular,  would  have 
reached  comparatively  few  persons,  if  any, 
other  than  Mr.  Vandiver,  to  whom  it  was  ad- 
dressed. The  subject  is  discussed  in  11  Enc. 
PI.  &  Pr.  114  et  seg.f  where  a  number  of 
cases  are  cited,  some  of  which  fully  sustain 
the  view  we  have  taken  and  show  that  such 
a  statement,  made  in  the  presence  of  the 
jury  in  passing  on  a  question  of  evidence,  is 
reversible  error. 
Jitdgment  reversedy  appellee  to  pay  the 
communication   costs,  and  a  new  trial  awarded. 
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Township  of  HANCOCK. 
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A  to'wnshlp  1«  liable  at  common  la'vr 
for  ffntheriniff  front  Its  streets,  and 
tnrnInK  out  of  its  course,  surface  'wa- 
ter in  such  quantities  that  the  gutters  are 
Inadequate  to  carry  it,  so  that  It  overflows 
and  injures  private  property  in  the  vicinity. 

(December  10,  1901.) 

ERROR  to  the  Circuit  Court  for  Houghton 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  injuries  inflicted  upon  plain- 
tiff's property  by  surface  water,  for  which 
defendant  was  alleged  to  be  fesponsible. 
Revei'sed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  A.  Bnrritty  for  plaintiif  in  er- 
ror: 

It  is  the  general  duty  of  townships,  im- 
posed by  statute,  to  keep  culverts,  bridges, 
sidewalks^  etc.,  in  repair. 

Fuller  V.  Jacksoji,  92  Mich.  198,  62  N.  W. 
1075. 

For  all  purposes  of  construction  and  re- 
pair, towns  stand  in  a  position  which  dif- 
fers in  no  substantial  respect  from  that  of 
an  owner  of  the  fee.    Their  control  of  the 

Premises  is  so  far  absolute  and  conclusive, 
his  obviously  imposes  upon  them  a  duty 
toward  the  owner  of  the  adjoining  land, 
which,  so  far  as  regards  the  consequences  of 
their  acts  and  omissions  in  building  and  re- 

S airing,  is  not  to  be  distin^ished  from  the 
uty  of  an  ordinary  adjoining  proprietor  of 
land  with  respect  to  the  premises  of  his 
neighbor. 

Oilman  v.  Laconia,  55  N.  H.  130,  20  Am. 
Rep.  176;  Dill.  Mun.  Corp.  4th  ed.  §§  964, 
974,  979;  Detroit  v.  Blackeby,  21  Mich.  84, 
4  Am.  Rep.  460. 

This  case  is  governed  by  Ashley  v.  Port 
Huron,  35  Mich.  296,  24  Am.  Rep.  652,  and 
Rice  V.  Flint,  67  Mich.  401,  34  N.  W.  719. 

Messrs.  CHadbonrne  A  Rees,  with  Mr. 
J.  T.  Finnesan,  for  defendant  in  error : 

The  township  is  not  liable  in  the  absence 
of  statutory  provisions  making  it  so. 

Niles  Twp.  Highicay  Comrs.  v.  Martin,  4 
Mich.  657,  69  Am.  Dec.  333;  Leoni  Twp.  ▼. 
Taylor,  20  Mich.  148;  Detroit  v.  Blackehy, 
21  Mich.  84,  4  Am.  Rep.  450. 

A  township  is  "an  involuntajy  quasi-cor- 
poration." 

Hamilton  County  v.  Mighels,  7  Ohio  St. 
109;  1  Dill.  Mun.  Corp.  §  761. 

The  township  is  not  liable  because,  in  so 

Note. — ^As  to  city's  right  to  divert  or  collect 
In  masses  surface  water,  see  also,  in  this  series, 
nole  to  Gray  v.  McWilliams  (Cal.)  21  L.  R.  A. 
693 ;  St.  Paul  &  D.  R.  Co.  v.  Duluth  (Minn.)  23 
L.  R.  A.  88;  Albany  v.  Slkes  (Ga.)  26  L.  R.  A. 
663 :  and  Jordan  t.  Benwood  (W.  Va.)  36  L. 
B.  A.  619. 
55  L.  R.  A. 


far  as  the  acts  charged  are  concerned,  the 
work  is  under  the  control  and  direction  of 
the  highway  commissioner,  who  is  an  inde- 
pendent constitutional  oflicer,  and  is  not  in 
tliis  respect  the  agent  of  the  township  in  its 
corporate  capacity,  but  is  the  agent  of  the 
public 

Bumham  v.  Byron  Twp.  46  Mich.  555,  9 
N.  W.  861 ;  People  ex  rel.  Hubbard  v.  Spring- 
wells  Twp.  25  Mich.  153;  Conrad  v.  Smith, 
32  Mich.  429;  Fagle  Twp.  Highway  Comrs, 
V.  Ely,  54  Mich.  173,  19  N.  VV.  940;  Dill. 
Mun.  Corp.  1st  ed.  §  772. 

A  municipal  corporation  is  not  liable  to 
an  action  for  damages,  either  for  the  nonex- 
ercise  of,  or  for  the  manner  in  which  it  in 
good  faith  exercises,  discretionary  powers  of 
a  public  or  legislative  character. 

Dill.  Mun.  Corp.  1st  ed.  I  753. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  commenced  this  suit  by  a 
declaration  reading  as  follows:  ''For  that 
whereas,  heretofore,  to  wit,  on  the  1st  day 
of  January,  a.  d.  1896,  and  from  that  time 
down  to  the  commencement  of  this  suit,  the 
said  plaintiff  was,  and  now  is,  the  owner  in 
fee,  and  has  been  in  continuous  possession, 
of  lot  No.  19,  block  No.  5,  of  the  First  addi- 
tion of  the  village  of  Hancock,  Houghton 
county,  Michigan,  according  to  the  recorded 
plat  thereof ;  that  said  premises  are  not  sub- 
ject to  any  extraordinary  natural  servitude, 
nor  were  said  premises  subject  to  overflow 
before  the  committing  of  the  grie\'ances  by 
said  defendant  hereinafter  mentioned.  The 
plaintiff  further  alleges  that  within  the  cor- 
porate limits  of  the  township  of  Hancock, 
and  north  of  the  plaintiff's  premises,  there 
is  a  high  elevation  or  hill,  commonl}*  known 
as  the  'Quincy  hill;'  that  the  said  defendant, 
in  the  year  1896,  and  at  the  times  of  commit- 
ting the  grievances  hereinafter  mentioned, 
was  in  possession  of  and  had  control  of  the 
public  streets  and  highways  of  said  town- 
ship of  Hancock  (upon  said  hill)  for  the 
purpose  of  building  and  repairing  said 
streets,  and  for  the  purpose  of  constructing 
drains,  ditches,  and  culverts  upon  and  along 
said  streets,  and  for  the  purpose  of  keeping 
said  streets,  drains,  ditches,  and  culverts  in 
a  proper  state  of  repair,  and  was  subject  to 
the  provisions  of  §  1354,  How.  Anno.  Stat., 
being  §  4104  of  the  Compiled  Laws  of  1897, 
and  the  following  provisions  of  said  chapter, 
and  it  therefore  became  and  was  the  duty  of 
the  said  defendant,  in  case  it  constructed 
drains,  ditches,  and  culverts  upon  and  along 
said  public  highway  or  streets  (upon  said 
hill),  to  so  construct  and  maintain  said 
drains,  ditches,  and  culverts  as  not  to  divert 
and  collect  surface  water  and  turn  the  same 
upon  the  close  and  premises  of  the  said 
plaintiff,  and  thereby  flood  and  subject  said 
close  and  premises  to  unnatural  servitude; 
and  if  drains,  ditches,  and  culverts  were  so 
constructed  by  said  defendant  as  to  divert 
and  collect  surface  water  and  turn  the  same 
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upon  the  close  and  premisee  of  the  said 
plaintiff,  it  became  and  waA  the  duty  of  the 
said  defendant  to  so  reconstruct  or  repair 
said  drains,  ditches,  and  culverts  as  to  pro- 
tect the  premises  of  the  said  plaintiff 
agaiuAt  unnatural  servitude.  Yet  the  said 
defendant,  wholly  neglecting  and  not  regard- 
ing its  duty  in  the  premises,  did  not,  nor 
would  itj  so  construct  its  drains,  ditches, 
and  culverts  upon  and  alonf  its  public  high- 
ways and  streets  as  not  to  divert  and  collect 
surface  water  and  overflow  the  premises  of 
the  said  plaintiff;  but,  on  the  contrary,  the 
said  defendant,  wholly  disregarding  its  duty 
in  the  premises^  then  and  Uiere,  to  wit,  in 
the  years  1896  and  1897,  carelessly,  negli- 
gently, and  improperly  constructed  a  ditch 
upon  and  along  Oak  street,  one  of  the  public 
highways  of  said  township,  thereby  divert- 
ing, carrying,  and  collecting  the  surface 
water  to  a  point,  to  wit,  600  feet  north  of 
plaintiff's  premises,  and  by  means  thereof 
did  carelessly,  negligently,  and  improperly 
overflow  and  flood  the  close  and  premises  of 
said  plaintiff  with  vast  quantities  of  water, 
and  washed  upon  said  premises  vast  quan- 
tities of  sand  and  stone  in  places,  and 
washed  out  channels  and  dug  g^eat  ditches 
upon  and  across  said  premises,  and  de- 
stroyed the  trees,  grass,  and  garden  of  the 
said  plaintiff,  and  caused  the  said  plaintiff 
great  damage  and  expense  in  endeavoring  to 
repair  said  premises,  and  great  inconven- 
ience and  damage  to  his  house  and  habita- 
tion; and  the  plaintiff  also  alleges  that  the 
damage  to  said  premises  is  permanent  and 
irreparable,  in  all  to  the  plaintiff's  damage 
one  thousand  dollars  ($1,000).  The  plain- 
tiff also  alleges  that  the  said  defendant  in 
the  years  1896  and  1897  filled  a  culvert 
which  was  situated  at  the  turn  of  the  Quincy 
road,  near  Oak  street^  thereby  diverting  the 
water  from  its  original  course,  and  thereby 
turning  the  water  into  the  ditch  on  Oak 
street,  and  thereby  carrying  and  collecting 
said  water  at  a  point,  to  wit,  500  feet,  north 
of  the  plaintiff's  premises,  and  by  means 
thereof  cast  the  water  upon  the  plaintiff's 
premises,  and  carelessly,  negligently,  and 
improperly  overflowed  and  flooded  the  close 
and  premises  of  the  said  plaintiff  with  vast 
quantities  of  water,  and  washed  upon  said 
premises  vast  quantities  of  sand  and  stone, 
in  places,  and  washed  out  channels  and  dug 
great  ditches  upon  and  across  said  premises, 
and  destroyed  the  tree*,  grass,  and  garden 
of  the  said  plaintiff,  and  caused  the  said 
plaintiff  great  damage  and  expense  in  en- 
deavoring to  repair  said  premises,  and  great 
inconvenience  and  damage  to  his  house  and 
habitation,  which  said  injuri&s  to  said  prem- 
ises the  plaintiff  alleges  to  be  permanent 
and  irreparable,  in  all  to  the  plaintiff's  dam- 
age $1,000."  The  defendant  demurred  to 
this  declaration,  which  demurrer  was  sus- 
tained. The  case  is  brought  here  by  the 
plaintiff,  who  claims  the  declaration  states 
a  cause  of  action. 

It  is  the  contention  of  the  defendant  that, 
as  a  matter  of  law,  a  township  cannot  be 
held  liable  in  its  corporate  capacity  for  such 
wrongs  as  are  stated  in  the  declaration  at 
55  L.  R.  A. 


common  law,  and,  as  it  is  not  made  so  by 
statute,  there  is  no  liability;  citing  Dill. 
Mun.  Corp.  Ist  ed.  161;  Nilea  Twp,  High- 
fvay  Comrs.  v.  Martin^  4  Mich.  657,  69  Am. 
Dec.  333;  Leoni  Ttop.  v.  Taylor,  20  Mich. 
148;  and  Detroit  v.  Blackehy,  21  Mich.  84,  4 
Am.  Rep.  450.  It  is  incdsted  that,  while 
there  may  be  a  liability  on  the  part  of  towns  , 
and  cities  specially  chartered  or  voluntar- 
ily organized  under  general  acts,  there  would 
be  no  such  liability  on  the  part  of  quasi  cor- 
porations, such  as  townships,  school  dis- 
tricts, and  counties,  as  these  exist  in  this 
state.  The  cases  cited  above  were  all  cases 
where  damages  were  claimed  for  some  de- 
fect in  the  highway  or  in  bridges  caused 
by  the  neglect  of  the  township  or  city,  and 
it  was  held,  in  the  absence  of  a  liability 
created  by  statute,  there  was  no  liability. 
The  headnote  to  Detroit  v.  Blaekeby,  which 
is  a  fair  statement  of  that  branch  of  the  opin- 
ion, reads  as  follows :  "The  streets  of  Detroit 
are  public  highways,  like  all  other  roads. 
The  duty  of  keeping  them  in  repair  is  a  duty 
to  the  public,  not  U>  private  individuals,  the 
mere  neglect  of  which  is  a  nonfeasance  only, 
and  for  an  injury  resulting  from  such  neg- 
lect no  action  arises.  In  this  respect  there 
is  no  distinction  between  the  liability  of 
cities  and  that  of  towns  and  counties."  In 
that  opinion  it  was  said :  "It  has  been  held 
that  corporations  may  be  liable  to  suit  for 
positive  mischief  produced  l)y  their  active 
misconduct,  and  not  from  mere  errors  of 
judgment.  And,  while  the  application  of  this 
rule  may  have  been  of  doubtful  correctness 
in  some  cases,  the  rule  itself  is  at  least  intel- 
ligible, and  will  cover  many  decisions.  It 
was  substantially  upon  this  principle  that 
the  case  of  Detroit  v.  Corey,  9  Mich.  165,  80 
Am.  Dec.  78,  was  rested  by  the  judges  who 
concurred  in  the  conclusion.  Thayer  v.  Bos- 
ton, 19  Pick.  511,  31  Am.  Dec.  157,  was  a 
case  of  this  kind,  involving  a  direct  en- 
croachment on  private  property.  Rochester 
White  Lead  Oo.  v.  Rochester,  3  N.  Y.  465, 
53  Am.  Dec.  316,  where  a  natural  water- 
course was  narrowed  and  obstructed  by  a 
culvert  entirely  unfit  for  its  purpose,  and 
not  planned  by  a  competent  engineer,  is  put 
upon  this  ground  in  the  decision  of  Hickok 
V.  Piatt shurg,  16  N.  Y.  161,  note.  Lee  v. 
Sandy  Hill,  40  N.  Y.  442,  involved  a  direct 
trespass."  In  Dill.  Mun.  Corp.  §  799,  it  is 
said:  "It  is  clear  that  there  is  no  liability 
on  the  part  of  a  municipal  corporation  for 
not  exercising  powers  it  may  possess  to  im- 
prove streets,  and,  as  part  of  such  improve- 
ment, to  construct  gutters,  or  provide  other 
means  of  drainage  for  surface  waters  so  as 
to  prevent  them  from  flowing  upon  the  ad- 
joining lots.  And,  even  when  the  work  of 
graduating  the  streets  has  been  entered 
upon,  there  is  not,  ordinarily,  if  ever,  any 
liability  to  the  adjoining  owner  arising 
merely  from  the  nonaction  of  the  corpora- 
tion in  not  providing  means  for  keeping  sur- 
face waters  from  property  situate  below  the 
established  grade  of  the  street.  There  are, 
indeed,  cases  which  go  further,  and  assert 
that  there  is  no  such  liability  where,  in  mak- 
ing improvements  upon  streets  or  elsewhere. 
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authorized  by  law,  surface  waters  are  pur- 
posely turned  from  one's  own  land  to  that 
of  another, — ^from  the  street  directly  upon 
the  adjacent  property  owner.  We  agree  to 
the  doctrine  that  the  municipality  is  not 
bound  to  protect  from  surface  water  those 
who  may  be  so  unfortunate  as  to  own  prop- 
erty below  the  level  of  the  street;  nor  is  the 
duty  a  perfect  one,  to  adopt  a  system  or 
mode  of  drainage  which  will  have  this  Ef- 
fect; and,  if  one  be  adopted,  there  is  no  lia- 
bility except  as  to  ministerial  duties  in  con- 
nection therewith.  It  is  possible  there  may 
be  no  middle  ground,  but  we  are  unable  to 
assent  to  the  doctrine  that  by  reason  of  their 
control  over  streets,  and  the  power  to  grade 
and  improve  them,  the  corporate  authorities 
have  the  legal  right  intentionally  to  divert 
the  water  therefrom  as  a  mode  of  protecting 
the  streets,  and  discharging  it  by  artificial 
means,  in  increased  quantities,  and  with  col- 
lected force  and  destructiveness,  upon  the 
property,  perhaps  improved  and  occupied, 
of  the  adjoining  owner."  In  the  late  case 
of  Morley  v.  Bttchwnan,  124  Mich.  128,  82  N. 
W.  802,  the  court  used  the  following  lan- 
guage: "It  is  the  claim  of  counsel  for  de- 
fendant that  under  the  village  act  the  vil- 
lage had  authority  to  determine  and  estab- 
lish the  grade  of  streets,  and  to  grade  and 
otherwise  improve  and  repair  the  same,  and 
to  establish  and  construct  sewers  and  drains 
whenever  and  wherever  necessary,  and  of 
buch  dimensions  and  materials  as  might  be 
thought  proper.  1  How.  Anno.  Stat.  SS 
2861,  2870.    It  was^  however,  held  in  Defer 


v.  Detroit,  67  Mich.  346,  S4  N.  W.  680,  that» 
when  the  plan  adopted  by  a  municipal  cor- 
poration in  constructing  a  public  improve- 
ment must  necessarily  cause  an  ^injury  to 
private  property  equivalent  to  some  appro- 
priation of  the  enjoyment  thereof  to  which 
the  owner  is  entitled,  the  municipality  ia 
liable.  In  that  case  the  act  complained  of 
was  in  raising  the  grade  at  which  Uie  Frank- 
lin street  sewer  entered  and  connected  with 
Riopelle  street  sewer,  by  means  of  which 
the  waters  in  the  sewer  were  set  back  unon 
plaintiff's  premises.  It  was  held  in  that 
case  that  the  declaration  stated  a  cause  of 
action.  Jn  Rice  v.  Flint,  67  Mich.  401^  34 
N.  W.  719,  the  declaration  charged,  in  sub- 
stance, that  the  city  raised  the  grade  of  a 
street  so  as  to  dam  up  and  set  back  the  water 
in  the  gutter  in  front  of  plaintiff's  property, 
causing  the  water  to  overflow  and  aischarge 
into  and  upon  his  premises,  to  his  injury. 
It  was  held  that  the  declaration  stated  a 
cause  of  actionable  negligence,  and  it  was 
said,  'A  city  has  no  more  right  to  invade  or 
cause  the  invasion  of  private  property  than 
an  individual.'  See  the  cases  there  cited." 
We  think  these  cases  control  the  case  under 
discussion.  See  also  Oilman  v,  Laconia,  65 
N.  U.  130,  20  Am.  Rep.  175.  Hie  donurrer 
should  have  been  overruled. 

The  case  ia  reversed,  and  the  defendant  is 
given  fifteen  days  in  which  to  interpose  a 
plea. 

The  other  Justices  concur. 
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John  REDELL 

V, 

Frank  E.  MOORES  et  al.,  Appt9. 

*1.  'Where  portions  of  a  statute  are 
held  nnconstltntional,  If  the  remainder 
is  not  so  connected  with  such  portion  as  to 
be  Incapable  of  separation,  and  the  remainder 
is  a  complete  act*  and  not  dependent  upon  the 
part  held  invalid,  the  latter  alone  will  be  dis- 
ref^arded,  and  the  remainder  upheld,  except 
in  caseH  where  It  is  apparent  that  the  re- 
jected part  was  an  inducement  to  the  adop- 
tion of  the  remainder. 

2.  In  the  construction  of  a  statnte» 
courts  ^vlll  take  Judicial  notice  of 
events  which  are  generally  known,  and  mat- 
ters of  common  knowledge  within  the  limits 
of  their  Jurisdiction. 

8.  The  po'wrer  to  create  a  municipal 
corporation  is  vested  in  the  legislature, 
and  Implies  the  power  to  create  it  with  such 
limitations  as  that  body  may  see  fit  to  im- 
pose, and  to  impose  snch  limitations  at  any 
stage  of  its  existence. 

^Headnotes  by  Albbht,  C. 


4.  The  learlvlatnre  max  hx  statute  con- 
fer upon  the  arovernor  the  power  to  ap> 
point  members  of  the  board  of  flre  and  police 
commissioners  of  cities  of  the  metropolitan 
class.  State  ea  reL  Attjf.  Oen,  y.  Mooret, 
66  Neb.  480,  41  L.  B.  A.  624,  76  N.  W.  175, 
overruled. 

(Norval,  Oh,  J,,  dissents,) 

(December  4,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Ck>urt  for  Douglas  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  restrain  defendants  from  hearing  charges 
against  plaintiff  as  chief  of  the  fire  depart- 
ment of  the  City  of  Omaha.     Reversed* 
The  facts  are  stated  in  the  opinions. 
3/r.  W.  J.  Connell,  for  appellants: 
Where  a  statute  contains  provisions  w^hieh 
are  invalid  or  unconstitutional,  if  the  valid 
and  invalid  portions  are  not  so  connected  as 
to  be  incapable  of  separation,  and  the  valid 
part  is  a  complete  act,  and  not  dependent 
u^on  the  part  that  is  void,  the  latter  alone 
will  be  disregarded,  and  the  remainder  np- 
held. 


Non. — For  other  cases  In  this  series  as  to 
Interference  by  legislature  with  right  of  city 
to  local  self-government,  see  State  ecp  ret.  Bulk- 
oley  V.  Williams  (Oonn.)  48  L.  R.  A.  46S,  and 
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note;  Newport  v.  Horton  (R.  I.)  60  L.  R.  A. 
330,  and  note;  O'Connor  v.  Fond  du  Lac  (Wis.) 
53  L.  R.  A.  881 ;  and  Com.  em  rel,  Blkln  ▼. 
Molr  (Pa.)  68  L.  R.  A.  887. 
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State  ea  rel.  Farmers*  Mut.  Ins.  Co.  y. 
Moore,  48  Neb.  876,  67  N.  W.  876;  State  ew 
reL  Jones  v.  Lancaster  County,  6  Neb.  474; 
State  ex  rel.  Hahn  v.  Hardy,  7  Neb.  377; 
State  ex  rel.  Miller  v.  Lancaster  County,  17 
Neb.  85,  22  N.  W.  228;  State  v.  Hurds,  1» 
Neb.  323,  27  N.  W.  139;  Muldoon  v.  Levi,  25 
Neb.  457,  41  N.  W.  280;  Messenger  v.  State, 
25  Neb.  674.  41  N.  W.  638;  Magneau  v.  Fre- 
mont, 30  Neb.  843,  9  L.  R.  A.  786,  47  N.  W. 
280. 

If  it  shall  appear  that  the  invalid  portion 
was  designed  as  an  inducement  to  pass  the 
▼alid,  so  that  the  whole,  taken  together,  will 
warrant  the  belief  that  the  legislature  would 
not  have  passed  the  valid  part  alone,  the 
whole  act  fails. 

State  ex  rel.  Miller  v.  Lancaster  County, 
17  Neb.  86,  22  N.  W.  228 ;  State  v.  Hurds, 
19  Neb.  323,  27  N.  W.  139;  Trumhle  v. 
Trumble,  37  Neb.  348,  55  N.  W.  869. 

The  invalid  and  valid  parts  are  separable 
in  structure. 

The  grant  of  power  to  the  governor  to  ap- 
point the  members  of  the  board  may  be 
stricken  from  the  charter  legislation  without 
affecting  in  the  slightest  degree  any  other 
provision  therein  contained  relating  to  the 
board. 

The  conclusion  whether  or  not  one  part 
ci  an  act  induced  the  passage  of  other  parts 
must  be  reached  solely  from  an  inspection 
of  the  act  itself. 

Trumhle  v.  Trumble,  37  Neb.  348,  55  N. 
W.  869;  Low  v.  Rees  Printing  €0.  41  Neb. 
127,  24  L.  R.  A.  702,  59  N.  W.  362 ;  State  ex 
rel.  Wheeler  v.  Stuht,  52  Neb.  209,  71  N. 
W.  941. 

Mesttrs.  O.  O.  Wrisbt,  Frank  T.  Ran- 
som, and  W.  F.  Onrley  for  appellee. 

Albert,  C,  filed  the  following  opinion: 
This  action  wa»  brought  in  the  district 
court  of  Douglas  county  by  John  Redell, 
chief  of  the  fire  department  of  the  city  of 
Omaha,  against  Frank  £.  Moores  and  others, 
constituting  the  board  of  fire  and  police 
commissioners  of  that  city,  to  restrain  the 
defendants  from  hearing  and  determining 
certain  charges  filed  with  said  board  against 
the  plaintifl',  and  from  removing  or  sus- 
pending him  from  his  said  ofiice.  The  trial 
court  found -for  the  plaintiff,  and  entered  a 
decree  accordingly.  The  defendants  bring 
the  case  here  on  appeal. 

The  sole  question  presented  by  the  appeal 
is  whether  the  board  of  fire  and  police  com- 
missioners have  authority  to  hear  and  deter- 
•mine  the  charges  filed  against  the  plaintiff, 
and  to  remove  or  suspend  him  from  the  ofHce 
of  chief  of  the  fire  department  in  case  it^ 
finding  on  said  charges  should  be  adverse 
to  him.  The  determination  of  that  question 
involves  the  constitutionality  of  S  169,  chap. 
12a,  of  the  Compiled  Statutes.  That  section 
is  a  part  of  an  act  passed  by  the  legislature 
in  1897,  entitled  "An  Act  Incorporating 
Metropolitan  Cities,  and  Defining,  Prescrib- 
ing, and  Regulating  Their  Duties,  Powers, 
and  Government/'  and  to  repeal  a  similar 
act  passed  in  1887.  The  act  is  too  long  to 
set  out  at  length,  so  it  must  suffice  to  say, 
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taken  as  a  whole.  It  provides  a  complete 
scheme  for  the  government  of  cities  of  the 
metropolitan  class.  The  sections  most  per- 
tinent to  the  present  inquiry  are  as  follows : 

"Sec.  166.  In  each  city  of  the  metropolitan 
class  there  shall  be  a  board  of  fire  and  police 
commissioners,  to  consist  of  the  mayor,  who 
shall  be  ex  officio  chairman  of  the  board,  and 
four  electors  of  the  city  who  shall  be  ap- 
pointed by  the  governor. 

"Sec.  167.  Immediately  on  the  taking  ef- 
fect of  this  act  the  governor  shall  appoint 
for  each  city  governed  by  this  act  four  com- 
missioners, not  more  than  two  of  whom 
shall  be  of  the  same  political  faith  or  party 
allegiance,  one  of  whom  shall  be  designated 
to  serve  until  the  first  Monday  of  April, 
1898,  and  one  to  serve  until  the  first  Mon- 
day of  April,  1899,  and  one  to  serve  until 
the  first  Monday  of  April,  1900,  and  one  to 
serve  until  the  first  Monday  of  April,  1901, 
and  on  the  last  Tuesday  in  March  in  1898, 
and  on  the  same  day  in  each  year  there-' 
after,  the  governor  shall  appoint  one  com- 
missioner in  each  city  governed  by  this  act, 
to  take  the  place  of  the  commissioner  whose 
term  of  office  expires  on  the  first  Monday  in 
April  following  such  appointment,  and  those 
BO  appointed  to  succeed  others  shall  serve 
for  the  term  of  four  years  following  the  first 
Monday  in  April  after  their  appointment,  ex- 
cept where  appointments  are  made  to  fill 
vacancies,  in  which  cases  those  appointed 
shall  serve  the  remainder  of  term  of  the  per- 
sons whose  vacancies  they  are  appointed  to 
fill.  Whenever  a  vacancy  shall  occur  in  any 
board  of  fire  and  police  commissioners  either 
by  death,  resignation,  removal  from  the  city, 
or  any  other  cause,  the  governor  shall  ap- 
point a  commissioner  to  fill  such  vacancy. 

"Sec.  168.  No  person  shall  be  appointed 
a  police  commissioner  who  is  engaged  in  the 
sale  of  malt,  spirituous,  or  vinous  liquors, 
or  who  is  engaged  in  the  business  of  dealing 
in  tobacco  or  articles  manufactured  there- 
from, or  who  is  agent  for  any  fire  insurance 
company  or  companies  or  interested  therein, 
or  in  the  business  of  soliciting  fire  insurance, 
or  who  shall  have  been  engaged  in  any  such 
calling  or  business  within  one  year  previous 
to  the  date  of  appointment.  No  person  shall 
be  qualified  to  hold  the  ofiice  of  police  com- 
missioner, while  he  holds  any  county,  city, 
or  school- district  office.  The  governor  may 
remove  any  of  said  commissioners  for  mis- 
conduct in  office,  or  should  they,  or  any  of 
them,  become  disqualified  to  act  as  such 
commissioner.  Any  citizen  of  the  city  may 
file  with  the  governor  written  charges 
against  any  commissioner  he  may  deem  guil- 
ty of  misconduct  in  office,  and  the  governor 
shall,  within  a  reasonable  time,  investigate 
the  same  upon  testimony  to  be  produced  be- 
fore him,  and  shall  make  such  findings  as  to 
the  truth  or  falsity  of  such  charges  as  in 
his  judgment  such  testimony  warrants,  and 
in  case  such  charges  are  adjudged  by  him 
to  be  sustained  by  the  evidence  he  shall  at 
once  remove  the  commissioner  so  found 
guilty  and  appoint  anothei*  qualified  to  fill 
the  vacancy  thus  caused.  The  governor, 
when  sitting  to  investigate  charges  preferred 
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against  a  commissioner,  shall  have  full  pow- 
er and  authority  to  compel  the  attendance  of 
witnesses  and  the  production  of  books  and 
papers,  and  he  may  hold  such  meeting  at 
the  most  convenient  place  in  the  state  for 
the  purpose  of  such  investigation.  In  mak- 
ing all  appointments,  either  to  fill  vacancies 
or  otherwise^  he  shall  so  appoint  that  not 
more  than  two  members  of  the  fire  and  po- 
lice commissioners  shall  be  of  the  same  po- 
litical faith  or  party  allegiance. 

"Sec.  169.  All  powers  and  duties  connected 
with  and  incident  to  the  appointment,  re- 
moval, ffovernment,  and  discipline  of  the  of- 
cers  and  members  of  the  fire  and  police  de- 
partment of  the  city,  under  such  rules  and 
r^ulations  as  may  be  adopted  by  the  board 
of  fire  and  police  commissioners,  shall  be 
vested  in  and  exercised  by  said  board.  A 
majority  of  said  board  shall  constitute  a 
quorum  for  the  transaction  of  business.  Be- 
fore entering  upon  their  duties  each  of  said 
officers  shall  take  and  subscribe  an  oath,  to 
be  filed  with  the  city  clerk,  faithfully,  im- 
partially, honestly,  and  to  the  best  of  his 
ability,  to  discharge  his  duties  as  a  member 
of  said  board,  and  that  in  making  appoint- 
ments or  considering  promotions,  or  remov- 
als, he  will  not  be  guided  or  actuated  by  po- 
litical motives  or  influences,  but  will  con- 
sider only  the  interest  of  the  city,  and  the 
success  and  efl'ectiveness  of  said  department. 
The  board  of  fire  and  police  commissioners 
shall  have  power,  and  it  shall  be  the  duty  of 
said  board,  to  appoint  a  chief  of  the  fire  de- 

Sartment,  and  such  other  officers  of  the  fire 
epartment,  as  may  be  deemed  necessary  ior 
its  proper  direction,  management,  and  regu- 
lation, all  of  whom  shall  l^  electors  of  such 
city,  and  under  such  rules  and  regulations  as 
may  be  adopted  by  said  board.  Said  board 
may  remove  such  officers,  or  any  of  them, 
whenever  said  board  shall  consider  and  de- 
clare such  removal  necessary  for  the  proper 
management  or  discipline  or  for  more  eff^- 
ive  working  or  service  of  said  department. 
It  shall  be  the  duty  of  policemen  to  make  a 
daily  report  to  the  chief  of  police  of  the  time 
of  lighting  and  extinguishing  of  all  public 
lights  and  lamps  upon  their  beats,  and  also 
any  lamp  that  may  be  broken  or  out  of  re- 
pair. They  shall  also  report  to  the  same  of- 
ficer any  defect  in  any  sidewalk,  street,  alley, 
or  other  public  highway,  or  the  existence  of 
ice  or  dangerous  obstructions  on  the  walks 
or  streets,  or  break  in  any  sewer,  or  disagree- 
able odors  emanating  from  inlets  to  sewers, 
or  any  violations  of  the  health  laws  or  or- 
dinances of  the  city.  Suitable  blanks  for 
making  such  reports  shall  be  furnished  to 
the  chief  of  police  by  the  chief  electrician 
and  health  commissioner.  Such  reports 
shall  be  by  the  chief  of  police  transmitted  to 
the  city  electrician  or  health  commissioner 
as  shall  be  proper,  and  in  case  of  violation 
of  law  or  ordinance  the  policeman  making 
report  shall  report  the  facts  to  the  city  pros- 
ecutor. The  board  of  fire  and  police  com- 
missioners shall  employ  such  firemen  and 
assistants,  as  may  be  proper  and  necessary 
for  the  effective  service  of  this  department, 
to  the  extent  and  limit  that  the  funds  pro- 
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vided  by  the  mayor  and  council  for  that  pur- 

f>ose  will  allow.  The  board  of  fire  and  po- 
ice  commissioners  shall  have  the  power,  and 
it  shall  be  the  duty  of  said  board,  to  appoint 
a  chief  of  police,  and  such  other  officers  and 
policemen,  all  of  whom  shall  be  electors  of 
such  city,  to  the  extent  that  funds  may  be 
provided  by  the  mayor  and  council,  to  pay 
their  salaries,  and  as  may  be  necessary  for 
the  proper  protection  and  efficient  policing 
of  the  city,  and  as  may  be  necessary  to  pro- 
tect citizens  and  property,  and  maintain 
peace  and  good  order,  llie  board  may  i^p- 
point  such  number  of  police  matrons,  not  to 
exceed  two,  whose  duty  shall  be  defined  by 
the  police  board.  The  chief  of  police  and  all 
other  police  officers,  policemen,  and  police 
matron,  shall  be  subject  to  removal  by  th« 
board  of  fire  and  police  commissioners,  un- 
der such  rules  and  regulations  as  may  be 
adopted  by  said  board,  whenever  said  board 
sliall  consider  and  declare  such  removal  nec- 
essary for  the  proper  management  or  disci- 
pline or  for  the  more  effective  working  or 
service  of  the  police  department.  No  mem- 
ber or  officer  of  the  police  or  fire  department 
shall  be  discharged  for  political  reasons,  nor 
shall  a  person  be  employed  or  taken  into 
either  of  said  departments  for  political  rea- 
sons. Before  a  member  of  the  police  or  fire 
department  can  be  discharged,  charges  must 
be  filed  against  him  before  the  board  of  fire 
and  police  commissioners  and  a  hearing  had 
thereon,  and  an  opportunity  eiven  subh 
member  to.  defend  againnt  sudi  (marges,  but 
this  provision  shall  not  be  construed  to  pre- 
vent peremptory  suspension  of  such  member 
by  his  superiors  in  case  of  misconduct  or 
neglect  of  duty  or  disobedience  of  ordera. 
Whenever  any  such  suspension  is  made 
charges  shall  be  at  once  filed  before  the  board 
of  fire  and  police  commissioners  by  the  per- 
son ordering  such  suspension,  and  a  trial 
had  thereon  at  the  second  meeting  of  the 
board  tJiereafter.  It  shall  be  the  duty  of 
said  board  of  fire  and  police  commissioners 
to  adopt  such  rules  and  regulations  for  the 
guidance  of  the  officers  and  men  of  said  de- 
partment, for  the  appointment,  promotion, 
removal,  trial,  or  discipline  of  said  offioers, 
men,  and  matron,  as  said  board  shall  con- 
sider proper  and  necessary.  The  board  shall 
have  the  power  to  enforce  the  attendance 
of  witnesses,  and  the  production  of  books  and 
papers,  and  to  administer  oaths  to  them  in 
the  same  manner  and  with  like  efiTect  and 
under  the  same  penalties,  as  in  the  case  of 
magistrates  exercising  civil  and  criminal  ju- 
risdiction under  the  statute  of  the  state  of 
Nebraska.  The  board  shall  have  such  other 
powers  and  perform  such  other  duties  aa 
may  be  authorized  or  defined  by  ordinance." 
It  is  clear  that  the  provisions  cited  are 
ample,  if  upheld,  to  confer  upon  the  board 
of  fire  and  police  eommissioners  the  power 
to  do  the  acts  sought  to  be  restrained  by 
this  action.  But  in  the  case  of  State  ea 
rel.  Atty.  Gen.  v.  Moores,  55  Neb.  480,  41 
L.  R.  A.  624,  76  N.  W.  176,  this  court  held 
(Sullivan,  J.,  dissenting)  that,  so  far  as  the 
act  in  question  assumes  to  confer  authority 
upon  the  govei'nor  to  appoint  membcora  of 
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the  board  of  fire  and  police  commissioners, 
it  is  nnconstitutional,  on  the  ground  that  it 
is  an  unlawful  attempt  to  deprive  the  peo- 
ple of  cities  of  the  metropolitan  class  of  the 
right  of  local  self -government.  Assuming 
that  the  majority  opinion  in  that  case  is  the 
settled  law  of  the  state,  the  question  arises 
whether  §  169,  just  quoted,  must  fall  with 
those  provisions  placing  the  appointing 
power  in  the  hands  of  the  governor,  which, 
we  have  seen,  have  been  held  unconstitution- 
al. That  a  part  of  an  act«  or  even  a  part 
of  the  same  section  of  an  act,  may,  under 
some  circumstances,  be  held  unconstitution- 
al, without  invalidating  the  remainder,  is 
elementary.  This  court;  has  said  that, 
"where  a  statute  contains  provisions  which 
are  invalid  and  unconstitutional,  if  the  valid 
and  invalid  portions  are  not  so  connected 
as  to  be  incapable  of  separation,  and  the 
valid  part  is  a  complete  act,  and  not  depend- 
ent upon  the  part  that  is  void,  the  latter 
alone  will  be  disregarded,  and  the  remainder 
upheld,  •  •  .  except  in  cases  where  it  is 
apparent  that  the  rejected  part  was  an  in- 
ducement to  the  adoption  of  the  remainder." 
8tate  ex  rel.  Jones  v.  Lartcaster  County,  0 
Neb.  474;  Fftate  eop  rel.  Hahn  v.  Hardy,  7 
Neb.  377;  State  ew  rel.  Miller  v.  Lancaster 
County,  17  Neb.  85,  22  N.  W.  228;  State  v. 
Hurds,  10  Neb.  316,  27  N.  W.  139;  Trumhle 
V.  Trumhle,  37  Neb.  340,  65  N.  W.  869;  Low 
V.  Rees  Printing  Co.  41  Neb.  127,  24  L.  R.  A. 
702,  59  N.  W.  362;  State  ex  rel.  Farmers* 
Mut.  Ins.  Co.  V.  Moore,  48  Neb.  870,  67  N. 
W.  876;  State  ex  nfl.  Wheeler  v.  Stuht,  52 
Neb.  209,  71  N.  W.  941:  Scott  v.  Floioers, 
61  Neb.  620,  85  N.  W.  857.  In  view  of  the 
doctrine  announced  in  the  cases  just  cited, 
we  are  not  called  upon  to  determine  the  ef- 
fect of  the  decision  in  the  case  of  State  ex 
rel.  Atty.  Oen.  v.  Moores,  65  Neb.  480,  41 
L.  R.  A.  624,  76  N.  W.  175,  on  the  entire  act, 
because  it  follows  irresistibly  that  the  sec- 
tion held  invalid  drags  down  with  it  only 
such  other  parts  as  are  inseparably  con- 
nected with,  dependent  upon,  or  incomplete 
without  it,  or  for  the  passage  of  which  it 
served  as  an  inducement.  Ond  question, 
then,  that  meets  us  at  this  point,  is  whether 
that  portion  of  the  act  held  invalid,  namely, 
that  portion  conferring  the  appointing  power 
on  the  governor,  served  as  ah  inducement  to 
the  legislature  for  the  passage  of  the  other 
portions  of  the  sections  hereinbefore  set 
forth.  Counsel  for  the  defendant  insists 
that  this  question  is  to  be  determined  solely 
by  an  inspection  of  the  act  itself.  In  this 
view  we  are  disposed  to  concur,  with  this 
qualification,  however:  that  the  persons 
whose  duty  it  may  be  to  inspect  the  act  with 
a  view  to  the  determination  of  that  question 
are  not  required  to  devest  themselves  of  all 
knowledge  save  that  to  be  gleaned  from  the 
act  alone.  For,  were  it  possible  for  them 
thus  to  devest  themselves,  the  act  would  be 
unintelligible, — a  jumble  of  words  without 
meaning.  So,  when  we  say  that  the  question 
is  to  be  determined  by  an  inspection  of  the 
act  itself,  we  imply  that  those  under  whose 
inspection  it  is  brought  will  scan  it  in  the 
light  of  that  knowledge  which  they  possess 
ML.  R.  A. 


in  common  with  other  men.  There  is  no 
presumption  that  courts  are  isnorant  of  all 
matters  that  transpire  outside  the  court 
room.  On  the  contrary,  there  are  many  mat- 
ters outside  the  science  of  the  law  of  which 
they  are  required  to  take  judicial  notice. 
Bishop,  in  his  work  on  Statutory  Crimea, 
§  77,  says  courts  ''do  not  close  their  eyes  to 
what  tliey  know  of  the  history  of  the  countiy 
and  of  the  law,  of  the  condition  of  the  law 
at  the  pctrticular  time,  of  the  public  neces- 
sities felt,  and  other  like  things."  The  su- 
preme court  of  Michigan,  in  Sibley  v.  Smithy 
2  Mich.  486,  says:  "Courts  are  authorized 
to.  collect  the  intention  of  the  legislature 
from  the  occasion  and  necessity  of  the  law,— 
from  the  mischief  felt,  and  the  objects  and 
remedy  in  view."  The  Supreme  Court  of  the 
United  States,  speaking  through  Davis,  J., 
in  the  case  of  United  States  v.  Union  P.  R. 
Co.  91  U.  S.  72,  23  L.  ed.  224,  says:  "Courts, 
in  construing  a  statute,  may  with  propriety 
recur  to  the  history  of  the  times  when  it  was 
passed;  and  this  is  frequently  necessary  in 
order  to  ascertain  the  reason,  as  well  as  the 
meaning,  of  particular  provisions  in  it."  In 
Stout  V.  Grant  County,  107  Ind.  343,  8  N. 
E.  222,  it  is  held  that  the  history  of  a  country, 
its  topography  and  general  conditions,  are 
elements  which  enter  into  the  construction 
of  laws  made  to  govern  it,  and  are  matters  of 
which  the  court  will  taike  judicial  notice. 
It  has  been  held  that  the  general  state  of 
opinion,  public,  judicial,  and  legislative,  at 
the  time  of  an  enactment  of  a  measure,  may 
be  considered  by  the  courts  in  construing  it. 
Keyport  d  M.  P.  S.  B.  Co.  v.  Farmers* 
Transp.  Co.  18  N.  J.  Eq.  13;  Delaplane  v. 
Crenshatc,  16  G-ratt.  457.  In  State  ex  rel, 
Thayer  v.  Boyd,  34  Neb.  435,  61  N.  W. 
964,  it  was  held  that  courts  will  take  notice, 
without  proof,  of  events  which  are  generally 
known  within  the  limits  of  their  jurisdiction. 
The  foregoing,  we  think,  makes  it  clear,  were 
it  ever  doubtful,  that  in  the  determination 
of  the  question  before  us  we  are  neitlier  re- 
quired nor  permitted  to  affect  ignorance  of 
those  things  which  are  matters  of  common 
knowledge.  The  attempt  to  confer  upon  the 
governor  the  power  to  appoint  members  of 
the  board  of  fire  and  police  commissioners, 
and  the  reasons  urged  in  support  of  such 
measure,  are  a  part  of  the  legislative  history 
of  the  state.  No  other  feature  of  the  adfc 
under  consideration,  nor  of  those  it  was  in- 
tended to  supersede,  attracted  so  much  at- 
tention or  invited  so  much  discussion  as  that 
which  placed  the  power  of  appointment  in 
the  hands  of  the  governor,  removing,  as  it 
was  claimed  at  the  time,  the  board  of  fire 
and  police  commissioners  from  the  influence 
of  local  politics.  It  is  a  matter  of  common 
knowledge  that  this  feature  of  the  act,  so 
far  as  the  board  of  fire  and  police  commis- 
sioners is  concerned,  was  the  chief  induce- 
ment to  its  passage.  Without  that  feature, 
its  promoters  would  have  regarded  it  much 
as  they  would  have  regarded  the  play  of 
Hamlet  with  Hamlet  left  out. 

But,  aside  from  those  extrinsic  facts,  in 
our  opinion  it  is  clear  that  portion  which 
has  been  held  to  be  invalid  served  as  an  in- 
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duceraent  for  the  passage  of  the  other  parts 
relating  to  the  board  of  fire  and  police  com- 
missioners. The  sections  quoted  provide  a 
complete  scheme  for  the  organization  of  such 
board.  They  provide  for  the  appointment 
of  the  members,  prescribe  their  qualifica- 
tions, and  define  the  powers  and  duties  of 
the  board.  The  central  thought  in  the  whole 
scheme  is  to  make  the  board  answerable  to 
the  governor,  and  to  remove  it  from  local 
influences.  Strike  out  those  portions  relat- 
ing to  the  powers  and  duties  of  the  governor 
in  the  premises,  and  the  scheme  is  incom- 
plete. With  those  parts  stricken  out,  it  is 
true,  there  remains  a  provision  for  the  ap- 
pointment of  such  board,  and  provisions  re- 
lating to  their  qualification,  and  defining 
their  powers  and  duties ;  but  by  whom  would 
they  be  appointed?  Counsel  for  the  defend- 
ants claim  that,  with  those  provisions  strick- 
en out,  the  power  of  appointment  would  re- 
side in  the  mayor,  under  the  general  powers 
vested  in  him  by  virtue  of  the  provisions  of 
§  72  of  the  actj  which  is  as  follows:  '*The 
mayor  shall  have  power  by  and  with  the  con- 
sent of  a  majority  of  the  entire  council  to 
appoint  all  officers  that  may  be  deemed  nec- 
essary for  the  good  government  of  the  city, 
other  than  those  otherwise  provided  for  in 
this  act.  .  .  ."  Laws  1897,  p.  73  [Neb. 
Ck)mp.  Stat.  1897,  chap.  12a,  tl  807,  p.  145]. 
Nothing,  to  our  minds,  shows  more  clearly 
that  the  invalid  portion  was  an  inducement 
to  the  passage  of  the  other  parts  of  the  sec- 
•  tions  quoted,  than  the  fact  that,  with  such 
invalid  portion  omitted,  resort  must  be  bad 
to  §  72  to  carry  out  the  remainder.  Section 
72  shows  clearly  an  intention  on  the  part 
of  the  legislature  to  limit  the  appointing 
power  of  the  mayor  to  such  officers  whose 
appointment  has  not  otherwise  been  pro- 
vided for  by  the  act.  Members  of  the  board 
of  fire  and  police  commissioners  are  other- 
wise provided  for  by  the  act,  because  it  pro- 
vides for  their  appointment  by  the  gover- 
nor. To  hold,  under  the  circumstances,  that 
it  would  be  carrying  out  the  intention  of  the 
legislature  to  permit  the  mayor  to  appoint 
the  members  of  such  board,  would  do  vio- 
lence to  common  sense,  which,  after  all,  is 
the  final  arbiter  in  matters  of  doubtful  con- 
struction. In  our  opinion,  whether  the  act 
be  viewed  in  the  light  of  the  history  of  its 
enactment,  or  apart  from  such  considera- 
tions, it  shows  clearly  that  that  portion  con- 
ferring the  power  of  appointment  on  the 
governor  was  an  inducement  to  the  passage 
of  the  other  provisions,  relative  to  the  fire 
and  police  commissioners,  and  that  the  for- 
mer must  stand  or  fall  with  the  latter ;  and 
the  decree  of  the  district  court  is  right,  and 
should  stand,  unless  the  views  hereinafter 
expressed  are  adopted. 

We  are  fully  alive  to  the  confusion  in  the 
municipal  affairs  of  the  city  of  Omaha  that 
must  result  from  the  adoption  of  the  forego- 
ing views  by  this  court.  But  for  those  re- 
sults we  are  not  responsible.  The  respon- 
sibility of  this  court  ends  when  it  has  ap- 
plied the  law  as  it  finds  it.  It  has  no  con- 
stitutional wari^nnt  to  add  to  a  legislative 
enactment  to  meet  the  exigencies  of  a  par- 
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ticular  case.  But^  in  view  of  those  results, 
we  have  been  led  to  re-examine  the  major- 
ity opinion  in  State  ex  rel.  Atty.  Gen.  v. 
Moores,  65  Neb.  480,  41  L.  R,  A.  624,  76  N. 
W.  175,  which  up  to  this  point  we  have  as- 
sumed to  be  the  final  expression  of  this  court 
on  the  questions  therein  involved.  After  a 
careful  examination  of  that  opinion,  and 
with  due  appreciation  of  the  learning  and 
ability  of  the  members  of  the  court  who  con- 
cur therein,  we  beg  to  say  it  does  not  com- 
mend itself  to  our  judgment.  It  holds  that 
the  provisions  of  the  statute  placing  the 
power  to  appoint  members  of  the  board  of 
fire  and  police  commissioners  in  the  hands  of 
the  governor  are  invalid,  not  because  it  is 
in  conflict  with  any  express  provision  of  the 
state  or  Federal  Constitution,  but  because  it 
is  repugnant  to  the  inherent  right  of  local 
self -government^  which,  it  is  claimed,  was 
retained  by  the  people  at  the  time  of  the 
adoption  of  the  organic  law.  So  far  as  the 
individual  members  of  society  are  concerned, 
in  the  nature  of  things,  there  can  be  no  such 
thing  as  an  inherent  right  of  local  self-gov- 
ernment. The  right  of  local  self-government 
is  purely  a  political  right,  and  all  political 
rights,  of  necessity,  have  their  foundation  in 
human  governmenL  For  an  individual  to 
predicate  an  inherent  right — a  right  inborn 
and  inbred — on  a  foundation  of  human  origin 
involves  a  contradiction  of  terms.  So  far  as 
a  city  is  concerned,  considered  in  the  char- 
acter of  an  artificial  being,  it  is  a  creature 
of  the  legislature.  It  can  have  no  rights 
save  those  bestowed  upon  it  by  its  creator. 
As  it  might  have  been  created  lacking  some 
right  bestowed  upon  it,  it  is  in  no  position  to 
complain  should  the  power  that  bestowed 
such  right  see  fit  to  take  it  away.  In  other 
words,  the  power  to  create  implies  the  power 
to  impose  upon  the  creature  such  limitations 
as  the  creator  may  will,  and  to  modify  or 
even  destroy  what  has  been  created.  The 
power  to  create  a  municipal  corporation, 
which  is  vested  in  the  legislature,  implies 
the  power  to  create  it  with  such  limitations 
as  the  legislature  may  see  fit  to  Impose,  and 
to  impose  such  limitations  at  any  stage  of  its 
existence.  That  such  power  may  not  al- 
ways be  exercised  most  wisely  is  among  the 
possibilities,  but  that  does  not  warrant  this 
court  in  wresting  it  from  the  hands  to  which 
the  people,  by  the  fundamental  law  of  the 
state,  have  confided  it.  We  shall  not  at- 
tempt to  review  the  authorities  bearing  on 
this  question.  The  majority  opinion  leaves 
nothing  to  be  said  on  one  side,  while  the  mi- 
nority opinion  is  equally  exhaustive  on  Uie 
other.  To  those  opinions  we  must  refer  the 
court.  The  majority  opinion,  to  our  minds, 
introduces  a  new  principle  in  our  system  of 
jurisprudence,  and  one  pregnant  with  mis- 
chievous consequences.  We  have  been  taught 
to  regard  the  state  and  Federal  Constitu- 
tions as  the  sole  tests  by  which  the  validity 
of  the  acts  of  the  legislature  are  to  be  de- 
termined. If  the  majority  opinion  in  that 
case  is  to  stand  as  the  settled  law  of  the 
state,  then  in  addition  to  such  tests  there  is 
another, — an  elusive  something,  elastic  and 
uncertain    as    an    unwritten    constitutionf 
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which  may  be  invoked  to  defeat  the  legisla- 
tive will.  We  cannot  believe  that  such 
principle  should  receive  the  final  sanction  of 
this  court.  The  case  of  "Newport  v.  Hortotiy 
22  R.  L  196^  60  L.  R.  A.  330,  47  Atl.  312, 
adds  strength  to  our  convictions  on  this 
point.  In  that  case,  after  a  critical  review 
of  the  authorities,  the  court  arrives  at  the 
conclusion  that  the  case  of  State  ex  rel.  Atty, 
Gen.  V.  Moores,  65  Neb.  480,  41  L.  R.  A.  624, 
76  N.  W.  175,  is  unsupported  by  a  single  au- 
thority. 

For  these  reasons,  together  with  those  so 
well  expressed  in  the  minority  opinion,  we 
believe  the  majority  opinion  should  be  over- 
ruled. It  would  follow,  then,  that  the  board 
of  fire  and  police  commissioners  having  been 
created  by  valid  statutory  enactment,  and 
thereby  clothed  with  full  authority  to  do  the 
acts  sought  to  be  restrained  herein,  and  the 
defendants  being  at  least  de  factOy  members 
thereof,  the  decree  of  the  district  court 
should  be  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law, 
and  we  so  recommend. 

Ames  and  DnfPie,  CC.,  concur. 

Per  Ovriami 

For  the  reasons  stated  in  the  foregoing 
opinion,  tke  decree  of  the  District  Court  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

SvlliTan,  J.,  concurring: 

I  dissented  from  the  judgment  in  State 
ew  rel,  Atty.  Qen.  v.  Moores,  55  Neb.  480,  41 
L.  R.  A.  624,  76  N.  W.  175,  and  in  State  ew 
rel.  Smyth  v.  Kennedy,  60  Neb.  300,  83  N. 
W.  87,  which  was  controlled  by  the  doctrine 
of  res  judicata,  I  said  with  respect  to  the 
decision  in  the  Moores  Case:  "The  Afoores 
Case  lays  down  the  doctrine  that  whatever 
the  court  may  conceive  to  be  the  spirit  of 
the  Constitution  is  to  be  regarded  as  part  of 
the  paramount  law.  While  the  decision,  by 
recognizing  and  enforcing  the  asserted  right 


of  local  self-government,  is  conceded  to  rest 
upon  a  sound  political  principle,  it  was  ren- 
dered by  a  divided  bench,  and,  as  a  judicial 
pronouncement,  has  been  much  criticised. 
If  it  is  to  be  acquiesced  in  and  accepted  as 
a  rule  of  construction,  the  Constitution  of 
the  state  is  to  be  fully  known  only  by  study- 
ing the  theory  of  the  judges  who  are  chosen 
to  expound  it.  It  will  expand  or  contract 
with  every  fluctuation  of  the  popular  will 
which  produces  a  change  in  the  personnel 
of  the  court,  and  the  limitations  upon  legis- 
lative power  will  be  as  unknown  and  un- 
knowable as  were  the  rules  of  equity  in  the 
days  when  the  chancellor's  conscience  was 
the  law  of  the  land.  It  is  the  opinion  of  the 
writer  that  the  decision  is  thoroughly  vi- 
cious; that  it  strikes  a  lethal  blow  at  a  co- 
ordinate branch  of  the  government,  and 
ought  to  be  repudiated  and  condemned." 
Still  entertaining  these  views, — still  believ- 
ing that  all  the  governmental  powers  of  mu- 
nicipal corporations  come  from  the  legisla- 
ture, and  are  to  be  found  only  in  living  stat- 
utes,— I  could  not,  of  course,  do  otherwise 
than  give  my  approval  to  the  conclusion 
reached  by  the  department. 

Nerval,  Ch.  J.,  dissenting: 

I  dissent  for  the  reasons  stated  in  the  ma- 
jority opinion  in  State  ex  rel,  Atty.  Oen.  v. 
Moores,  65  Neb.  480*  41  L.  R.  A.  624,  76  N. 
W.  176.  Furthermore,  the  correctness  of 
the  decision  in  that  case  is  not  questioned 
or  raised  in  the  brief  of  counsel  for  either 
party  in  this  litigation,  and  this  court  has 
repeatedly  ruled  that  questions  not  raised 
in  the  briefs  are  waived.  Peaks  v.  Lordy 
42  Neb.  15,  60  N.  W.  349 ;  Madsen  v.  State, 
44  Neb.  631,  62  N.  W,  1081;  Erck  v.  Omaha 
Nat.  Bank,  43  Neb.  613,  62  N.  W.  67  j  John- 
son V.  Oulick,  46  Neb.  817,  65  N.  W.  883; 
Walter  A.  Wood  Mowing  d  Reaping  Mach. 
Co.  V.  Gerbold,  47  Neb.  397,  66  N.  W.  538. 
The  opinion  of  the  majority  establishes  a 
bad  precedent,  in  deciding  a  question  not 
raised  or  argued  by  counsel. 
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George  W.  CHAMPION. 
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•1.  The  former  decision  of  tlits  covrt 
^rhen    tills    case    vras    last    before    It, 

apon  substantially  the  same  evidence.  Is  the 
law  of  the  case,  and  will  not  be  reviewed. 

S.  Sections  2947-2949,  Comp.  Law^s 
1897,  regarding  interventions,  refer  solely 
to  actions  at  law,  and  not  to  suits  in  equity. 

3.  IVbere  a  partnership  Is  tbro-vrn  Into 
the  hands  of  a  receiver  in  order  that  its 

*Headnotefl  by  Mills,  Ch.  J. 


property  may  be  converted  Into  cash  and  the 
proceeds  divided  among  its  creditors,  a  sim- 
ple-contract creditor  who  has  no  lien  on  the 
property  cannot  intervene  in  the  suit  and 
secure  a  Judgment  against  the  partnership 
and  one  of  Its  members,  but  Is  relegated  to 
an  action  at  law  to  secure  such  judgment,  the 
defendants  being  entitled  to  a  trial  by  Jury. 

(October  1,  1901.) 

APPEAL  by  the  obligors  on  a  bond  binding 
them  to  satisfy  any  judgment  which  in- 
tervener might  recover  m  a  proceeding  to 
wind  up  cerUiin  partnership  affairs  in  which 
intervener  claimed  compensation  for  services 


NOTB. — ^The  right  to  intervene  In  equity  for 
the  assertion  of  a  legal  cause  of  action  has  been 
but  little  discussed  by  the  courts.  It  Is  to  be 
observed  that  the  present  case  is  governed  by 
the  rules  applicable  to  the  Federal  courts,  where 
the  distinction  between  actions  at  law  and  suits 

65  L.  K.  A. 


in  equity  has  not  been  abolished,  though  both 
are  administered  by  the  same  tribunals  sitting 
sometimes  as  courts  of  law  and  sometimes  as 
courts  of  equity.  In  Jurisdictions  where  the 
distinction  has  been  abolished  and  the  courts 
are  at  liberty  to  administer  either  legal  or  equi- 
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rendered  from  a  judgment  of  the  District 
Court  for  Bernalillo  <S)unty  establishing  the 
validity  of  his  claim  and  holding  the  bonds- 
men to  be  liable  therefor.     Reversed. 

Statement  by  MiUs,  Gh.  J.: 

On  March  15,  1894,  one  Alfred  W.  Rice,  a 
member  of  the  firm  of  Bullock,  Baker,  &  Co., 
filed  a  bill  in  equity  against  several  defend- 
ants, alleging  that  the  property  of  said  firm 
liad  been  attached  for  debts  due  by  it  and 
by  the  firm  of  Bullock  &  Baker,  of  which 
last  firm  llice  was  not  a  partner,  and  asked 
that  an  injunction  issue  restraining  the  de- 
fendants from  disposing  of  the  property  and 
assets  of  Bullock,  Baker,  &  Co.,  to  pay  the 
debts  of  Bullock  &  Baker;  that  a  receiver 
be  appointed  to  take  possession  of  all  the 
property  and  eHects  oi  Bullock,  Baker,  & 
(yo.,  and  to  collect  the  accounts  and  bills  re- 
ceivable due  said  finn,  and  to  pay  the  debts 
due  by  said  firm;  that  an  accounting  be  had 
between  Bullock,  Baker,  &  Co.  and  Bullock 
&  Baker  for  the  purpose  of  ascertaining  the 
respective  rights  of  said  parties  in  said 
property,  credits,  and  effects;  that  a  master 
be  appointed,  and  that  the  creditors  of  Bul- 
lock, Baker,  &  Co.  be  permitted  to  appear  in 
the  case  for  the  purpose  of  establishing  their 
claims  before  the  master;  and  that  the  pro- 
ceeds to  be  derived  from  the  property,  cred- 
its, and  effects  of  Bullock,  Baker,  &  Co.  be 
first  applied  to  pay  the  debts  of  said  firm. 
The  bill  also  alleged  that  both  E.  D.  Bul- 
lock and  John  W.  Baker,  his  partner,  were 
hopelessly  insolvent,  and  unable  to  respond 
towards  repaying  Rice  anything  that  he 
might  be  compelled  to  pay  on  account  of  the 
indebtedness  of  said  Bullock,  Baker,  &  Co. 
On  November  15,  1894,  George  W.  Cham- 
pion, an  employee,  filed  a  petition  of  inter- 
vention in  the  case,  alleging  that  he  was  a 
creditor  of  the  firm  of  Bullock,  Baker,  &  Co. 
for  the  sum  of  $2,823.72  and  interest,  and 
that  the  indebtedness  accrued  on '  account 
of  personal  labor  and  services.  The  inter- 
vener further  prayed  the  court  for  a  judg- 
ment against  tne  firm  of  Bullock,  Baker,  & 
Co.  and  against  Alfred  W.  Rice  for  the  sum 
set  out  in  his  petition  ($2,823.72)  ;  and  he 
further  asked  that  the  allegations  of  the 
bill  and  the  proofs  already  taken  by  the  mas- 
ter under  an  order  of  reference  theretofore 
made  might  be  received  and  considered  by 
the  court  in  support  of  the  allegations  of  the 
petition  and  of  his  right  to  said  judgment. 
On  November  30,  1895,  there  was  made  an 
order  by  consent  that  the  receiver  sell  all  the 
assets  of  Bullock,  Baker,  &  Co.  to  one  W.  6. 
Giles  for  the  sum  of  $11,214.80,  and  that  aft- ' 


er  paying  small  designated  sums  to  the 
ceiver  and  master  the  balance  be  paid  to  the 
receivers  of  the  Albuquerque  National  Bank 
and  the  New  Mexico  Savings  Bank  &  Trust 
Companv.  On  December  2,  1895,  there  was 
filed  a  demurrer  to  the  intervening  petition 
of  Champion,  which  was  afterwarcu  over- 
ruled. On  January  8,  1896,  there  was  filed 
a  bond  to  pay  any  judgment  recovered  by 
Champion  in  his  int^rvention,  which  bond 
was  as  follows,  to  wit: 

In  the  District  Court,  County  of  Bernalillo, 

October  Term,  1895. 

Alfred  W.  Rice 

V8, 

John  W.  Schofield,  Receiver,  etc.,  et  dL 
Know  all  men  by  thesepresents,  that  we, 
the  undersigned,  Alfred  W.  Rice,  by  W.  S. 
Stambaugh,  his  attorney  and  agent,  and  An- 
dres Romero,  Wallace  Hesselden,  and  M.  W. 
Floumoy,  as  his  sureties,  are  held  and  bound 
unto  George  W.  Champion  in  the  sum  of  $3,- 
500.00,  for  the  payment  of  which  we  bind 
ourselves,  our  heirs,  executors,  administra- 
tors, and  assigns,  by  these  presents.  Sealed 
with  our  seals  and  dated  this  30th  day  of 
November,  1895.  The  condition  of  the  above 
obligation  is  such  that  whereas,  the  said 
George  W.  Champion  has  filed  his  int^- 
vening  petition  in  the  above-entitled  cause 
as  a  creditor  of  the  firm  of  Bullock,  Baker, 
&  Company,  and  praying  judgment  against 
said  firm  and  against  the  said  Alfr^  W. 
Rice;  and  whereas,  the  said  Champion  has 
consented  to  the  sale  of  all  of  the  assets  of 
said  firm  remaining  in  the  hands  of  the  re- 
ceiver heretofore  appointed  herein,  and  to 
the  distribution  of  the  proceeds  of  such  sale 
among  other  person.^  claiming  to  be  credit- 
ors of  said  firm :  Now,  therefore,  if  the  said 
Rice  shall  pa^  or  cause  to  be  paid  to  the  said 
Champion,  his  heirs,  executors,  administra- 
tors, and  assigns,  the  full  amount  which  may 
be  by  any  judgment  or  decree  of  said  court 
adjudged  in  favor  of  said  Champion  and 
against  the  said  firm  of  Bullock,  Baker,  db 
Company,  or  against  the  said  Rice,  then  this 
obli^tion  to  be  void,  otherwise  to  remain 
in  full  force;  and  it  is  hereby  stipulated  and 
agreed  that  the  above-bound  sureties  of  the 
said  Rice  are  to  be  taken  and  considered  as 
in  court  in  'said  cause  the  same  as  if  they  had 
been  originally  made  parties  thereto  so  as  to 
be  subject  to*  any  orders  or  decrees  which 
may  be  made  by  said  court  in  said  cause, 
and  are  to  be  considered  for  the  purpose  of 
satisfying  any  just  claim  of  the  said  Cham- 
pion against  the  said  firm  or  against  the  said 
Rice  as  having  in  their  possession  assets  of 


table  relief,  or  both,  In  the  same  action,  It  Is 
possible  that  the  distinction  between  legal  and 
equituble  causes  of  action,  when  they  are  as- 
serted by  way  of  intervention,  might  be  disre- 
garded, thongh  even  in  those  Jurisdictions  the 
courts  would  probably  refuse  to  enforce  any 
claims  by  way  of  Judgments  such  as  are  ren- 
dered in  actions  at  law.  In  other  words,  while 
the  court  might  disregard  the  distinction  be- 
tween legal  and  equitable  causes  of  action,  the 
rendition  of  an  absolute  money  Judgment  upon 
the  claim  of  an  Intervener  might  be  denied  be- 
cause Inconsistent  with  the  relief  to  which  the 
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original  complainant  and  the  other  parties  to 
the  proceeding  might  be  entitled.  In  the  states 
where  the  reform  procedure  has  been  adopted, 
the  right  of  a  person  to  come  in  and  l>e  made 
a  party  wpon  his  own  application  is  made  to 
turn  rather  upon  the  question  whether  he  has 
an  Interest  in  the  subject  of  the  action  than 
upon  the  kind  of  relief  he  seeks,  whether  legal 
or  equitable. 

After  careful  search  no  precedents  fairly  In 
point  upon  the  question  here  considered  hsve 
been  found. 
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said  firm  and  of  said  Rice  to  the  amount  of 

$3,500.00. 

A.  W.  Rice,  by  Stambaugh        [Seal.] 
Andres  Romero.  [Seal.] 

Wallace  Hesselden.  [Seal.] 

M.  W.  Flournoy.  [Seal.] 

Judgment  having  been  given  in  favor  of 
Champion,  execution  issued ;  and  on  June  23, 
1896,  the  sureties  on  the  bond  appeared  spe- 
cially by  their  attorney,  and  moved  the  court 
to  recall  the  execution  and  set  aside  the 
judgment  and  decree  so  far  as  it  affected 
them,  and  for  grounds  of  said  motion  al- 
leged: "(1)  That  the  said  moving  parties 
are  not,  and  never  were,  parties  to  said 
cause;  (2)  that  the  judgment  in  said  cause 
is  rendered  against  Bullock,  Baker,  &  Co. 
and  Alfred  W.  Rice  only,  while  the  execution 
is  ordered  to  issue  against  the  moving  par- 
ties herein,  against  whom  there  is  no  judg- 
ment; (3)  that  the  said  judgment  and  de- 
cree, so  far  as  it  affects  the  moving  parties 
herein,  is  not  supported  by  any  pleading; 
(4)  that  the  said  court  has  no  jurisdiction 
over  the  subject-matter  of  any  suit  against 
said  moving  parties."  On  hearing,  this  mo- 
tion was  overruled,  a  severance  was  granted 
to  defendant  Rice,  and  the  sureties  on  the 
bond  appealed  to  the  supreme  court,  and 
gave  bond  for  a  supersedeas.  This  appeal 
was  heard  in  1898,  the  case  then  being  en- 
titled Rice  V.  Bchofield,  and  is  reportwl  in 
9  N.  M.  314,  61  Pac.  673,  and  the  cause  was 
reversed  and  remanded.  On  February  9, 1898, 
there  was  filed  and  entered  of  record  in  this 
cause  in  the  district  court  of  Bernalillo 
county  a  judjrment  upon  the  mandate  of  the 
supreme  court  in  this  cause  on  appeal,  and 
the  former  judgment  entered  in  the  district 
court  was  set  aside,  and  the  cause  was  again 
referred  to  the  standing  master  and  referee 
for  the  taking  of  proofs  as  to  the  claim  of 
the  intervener,  Champion,  against  the  firm  of 
Bullock,  Baker,  A  Co.  and  A.  W.  Rice.  Due 
notice  was  given  of  these  hearings,  and  at 
the  hearing  had  on  May  28,  1898,  William 
B.  Childers,  Esq.,  appeared  for  the  defend- 
ants^ On  September  12,  1900,  the  report  of 
the  master  was  filed  in  court,  and  by  this 
report  he  found  that  there  was  due  Cham- 
pion $1,536.24,  and  recommended  that  judg- 
ment be  entered  for  said  sum  and  costs 
against  Bullock,  Baker,  &  Co.,  Alfred  W. 
Rice,  and  the  sureties  on  the  bond,  a  copy 
of  which  is  set  out  above.  Exceptions  to 
this  report  were  filed  by  both  parties,  and  on 
November  15,  1900,  the  judge  overruled 
them,  and  approved  the  report  of  the  master, 
and  gave  judgment  aprainst  the  firm  of  Bul- 
lock, Baker,  &  Co.,  Alfred  W.  Rice,  and  the 
sureties  on  the  bond,  Andres  Romero,  Wal- 
lace Hesselden,  and  M.  W.  Flournoy,  for  the 
sum  of  $1,536.24,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  Au- 
gust 31,  1900,  and  costs,  and  ordered  that  ex- 
ecution issue  therefor.  From  this  judgment 
Rice  appealed,  and  the  sureties  on  the  bond 
appeared  specially  and  moved  that  they 
might  be  permitted  to  unite  in  the  appeal 
prayed  for  by  Rice,  without  submitting  to 
the  jurisdiction  of  the  court  generally.  The 
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appeal  and  motion  were  granted,  and  the 
case  is  now  before  us  for  decision. 

Mr,  William  B.  Cliilders,  for  appel- 
lants : 

The  court  erred  in  rendering  any  decree 
against  the  complainant  Rice.  The  court 
had  no  jurisdiction,  sitting  as  a  court  of 
equity,  to  render  any  decree  at  all. 

2  Freeman,  Judgm.  §  547;  1  Black, 
Judgm.  S  53. 

The  claim  of  Champion  was  nothing  but 
an  ordinary  debt,  collectible  by  suit  at  law, 
and  at  the  time  the  demurrer  setting  up  this 
defense,  which  was  subsequently  overruled, 
was  filed  by  complainant,  every  dollar's 
worth  of  assets  of  tne  firm  had  been  disposed 
of,  and  the  receiver  discharged.  The  court 
never  afterwards  had,  or  expected  to  have,  in 
its  hands,  a  single  dollar's  worth  of  assets. 
The  intervening  petition  asked  for  a  person- 
al judgment  against  the  complainant. 

It  is  the  duty  of  the  court  to  dismiss  the 
bill. 

Lewis  V.  Cocks,  23  Wall.  470,  23  L.  ed.  70; 
Hipp  V.  Babin,  19  How.  278,  15  L.  ed.  633; 
Baker  v.  Biddle,  Baldw.  416,  Fed.  Cas.  No. 
764 :  Morris  v.  Gilmer,  129  U.  S.  324,  32  L. 
ed.  693,  9  Sup.  Ct.  Rep.  289;  Shreveport  ▼. 
Cole,  129  U.  S.  37,  32  L.  ed.  589,  9  Sup.  Ct. 
Rep.  210. 

The  court  is  utterly  without  power  to  ren- 
der a  decree  in  such  a  case,  and  the  decree 
is  void  even  when  collaterally  attacked. 

United  States  use  of  Wilson  v.  Walker, 
109  U.  S.  266,  27  L.  ed.  929,  3  Sup.  Ct.  Rep. 
277. 

But  if  it  was  true  the  bill  asked  the  court 
to  adjudicate  the  claims  of  creditors,  and 
pass  upon  the  responsibility  of  the  firm  and 
the  individual  members  thereof,  it  would  be 
immaterial.  Consent  cannot  confer  juris- 
diction of  the  subject-matter. 

Black  V.  Henderson,  82  Ga.  23,  3  L.  R.  A. 
325,  8  S.  E.  877;  Rogers  v.  Cady,  104  Cal. 
288,  38  Pac.  82;  Noble  v.  Union  River  Log- 
ging R.  Co,  147  U.  S.  173,  37  L.  ed.  126,  13 
Sup.  Ct.  Rep.  271 ;  United  States  use  of  Wil- 
son V.  Walker,  109  U.  S.  258,  27  L.  ed.  927, 
3  Sup.  Ct.  Rep.  277 ;  Thompson  v.  Tolmie,  t 
Pet.  163,  7  L.  ed.  383;  Rose  v.  Himely,  4 
Cranch,  269,  2  L.  ed.  617;  Griffith  v.  Frazier, 
8  Cranch,  9,  3  L,  ed.  471;  Putney  v.  Whit- 
mire,  66  Fed.  388 ;  National  Tube  Works  Co, 
V.  Ballou  UQ  U.  S.  517,  36  L.  ed.  1070,  18 
Sup.  Ct.  Rep.  165;  Scott  v.  Neely,  140  U.  8, 
106,  35  L.  ed.  358,  11  Sup.  Ct.  Rep.  712; 
Gates  V.  Allen,  149  U.  S.  451,  37  L.  ed.  804, 
13  Sup.  Ct.  Rep.  883,  977;  Hollins  ▼.  BHer- 
field  Coal  d  I.  Co.  150  U.  S.  379,  37  L.  ed. 
1115,  14  Sup.  Ct.  Rep.  127;  Atlanta  d  F,  R. 
Co.  V.  Western  R,  Co.  1  C.  C.  A.  676,  2  U.  8. 
App.  227,  50  Fed.  790;  Talbott  v.  Randall,  3 
N.  M.  367,  6  Pac.  533. 

Simple-contract  creditors  cannot  come  in- 
to a  court  of  equity  to  obtain  the  seizure  of 
the  property  of  their  debtor. 

Hollins  V.  Brierfield  Coal  d  I.  Co,  150  U. 
S.  379,  37  L.  ed.  1115.  14  Sup.  Ct.  Rep.  127; 
Scott  V.  Neely,  140  U.  S.  106,  35  L.  ed.  358, 
11  Sup.  Ct.  Rep.  712;  Gates  v.  Allen,  149  U. 
S.  451,  37  L.  ed.  804,  13  Sup.  Ct.  Rep.  883, 
077;   National  Tube  Works  Co,  y,  Ballou, 
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146  U.  S.  517,  36  L.  ed.  1070,  13  Sup.  a. 
Rep.  1G5;  Stoan  Land  d  Cattle  Co.  v.  Frank, 
148  U.  S.  603,  37  L.  ed.  677,  13  Sup.  a.  Rep. 
691. 

liC^al  and  equitable  claims  cannot  be 
blended  together  in  one  suit  in  the  circuit 
courts  of  the  United  States. 

Scott  V.  Armstrong,  146  U.  S.  499,  36  L. 
ed.  1069,  13  Sup.  Ct.  Rep.  148;  Bennett  v. 
Buitencorth,  H  How.  669,  13  L.  ed.  859; 
Thompson  v.  Central  Ohio  R.  Co.  6  Wall. 
134,  18  L.  ed.  765;  Scott  v.  Neely,  140  U.  S. 
106,  35  L.  ed.  368,  11  Sup.  Ct.  Rep.  712; 
Montejo  v.  Owen,  14  Blatchf.  324,  Fed.  Cas. 
No.  9,722:  La  Mothc  Mfg,  Co.  v.  National 
Tube  Works  Co,  15  Blatchf.  432,  Fed.  Cas. 
No.  8,033;  Northern  P.  R.  Co,  v.  Paine,  119 
U.  S.  561,  30  L.  ed.  513,  7  Sup.  Ct.  Rep.  323; 
Plimpton  V.  Somerset,  33  Vt.  288;  Risser  ▼. 
Hoijt,  53  Mich.  185,  18  N.  W.  617;  Under- 
toood  V.  People,  32  Mich.  1,  20  Am.  Rep.  633; 
Swart  V.  Kimball,  43  Mich.  443,  5  N.  W. 
635;  People  v.  Smith,  9  Mich.  193;  Tabor  v. 
Cook,  15  Mich.  322:  Paul  v.  Detroit,  32 
Mich.  109;  Woodbridge  v.  Detroit,  8  Mich. 
276 ;  People  v.  Brighton,  20  Mich.  57 ;  Mans- 
field, 0.  d  L.  M,  R.  Co.  V.  Clark,  23  Mich. 
319;  Orand  Rapids,  N.  d  L.  S.  R.  Co.  v.  Van 
Driele,  24  Mich.  409 ;  Norton  v.  Orand  Ha/v- 
en,  24  Mich.  465;  McClary  v.  Hartwell,  25 
Mich.  139;  Arnold  v.  Decatur,  29  Mich.  77; 
Re  Powers,  29  Mich.  504 ;  Ryerson  v.  Brown, 
35  Mich.  333,  24  Am.  Rep.  564;  Risser  ▼. 
Hoyt,  63  Mich.  185,  18  N.  W.  619. 

If  the  court  has  no  jurisdiction  of  the 
case  on  account  of  the  form  in  which  the  suit 
is  brought,  it  being  brought  in  equity  instead 
of  at  law,  the  decision  of  the  supreme  court 
is  not  binding  as  res  judicata,  because  any 
decree  that  might  be  rendered  in  either  court 
would  be  void. 

Ea  parte  French,  91  U.  S.  423,  23  L.  ed. 
249;  Roberts  v.  Cooper,  20  How.  467,  15  L. 
ed.  969;  Sihbald  v.  United  States,  12  Pet. 
488,  9  L.  ed.  1167. 

Mr.  F.  W.  Claney,  for  appellee: 

The  bill  in  this  case  clearly  makes  out  a 
case  for  the  exclusive  jurisdiction  of  equity, 
and  everything  connected  with  the  partner- 
ship can  properly  be  adjusted  and  settled  in 
the  same  suit,  including  the  allowance  and 
payment  of  simple-contract  debts. 

Snell,  Principles  of  Equity,  427;  Story, 
£q.  Jur.  S  659. 

Creditors  of  a  partnership  have  an  un- 
doubted right  to  be  paid  out  of  the  partner- 
ship assets,  and,  in  order  to  make  that  right 
of  any  avail,  must  have  a  standing  in  a 
court  of  equity  in  any^  suit  where  the  part- 
nership affairs  are  being  adjusted  and  set- 
tled. 

Parsons,  Partn.  344-347. 

In  many  of  the  casee  involving  the  claims 
of  the  joint  creditors  on  the  partnership 
fund,  the  word  "lien"  is  not  used,  but  the 
right  of  the  partnership  creditor  is  termed  a 
trust,  and,  in  some  cases,  is  held  operative 
directly  on  the  fund,  and  not  through  the 
medium  of  the  partner's  lien. 

Tillw ghost  v.  Champlin,  4  R.  I.  173,  67 
Am.  Dec.  510;  Burtus  v.  Tisdall,  4  Barb. 
571;  Harmon  v.  Clark,  13  Gray,  121. 

The  creditors  of  a  copartnership  have  a 
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lien  or  such  an  equitable  claim  upon  its 
sets  that  upon  its  insolvency  they  can  make 
them  applicable  to  the  payment  of  their 
joint  debts  in  preference  to  any  claims  which 
the  separate  and  individual  creditors  of  the 
respective  copartxiers  can  make  to  them. 

Brewster  v.  Hammet,  4  Conn.  540;  Witter 
V.  Richards,  10  Conn.  37;  FUley  v.  Phelps, 
18  Conn.  296;  Burtus  ▼.  Tisdall,  4  Barb. 
588;  Allen  v.  Center  Valley  Co.  21  Conn.  184» 
34  Am.  Dec.  333. 

Generally  the  rights  and  equities  Of  the 
joint  creditors  are  to  be  worked  out  only 
through  the  lien  or  equities  of  the  partners. 
But  there  are  cases  of  &  difTerent  character, 
and  this  is  one  of  them. 

Brewster  v.  Hammet,  4  Conn.  640 ;  Witter 
v.  Richards,  10  Conn.  37;  Allen  v.  Center 
Valley  Co.  21  Conn.  138,  54  Am.  Dec.  333;  2 
Storv,  Eq.  Jur.  510,  5  1253;  Case  v.  Beaure- 
gard, 99  U.  8.  124,  25  L.  ed.  371 ;  Robineofi 
V.  Allen,  85  Va.  729,  8  S.  E.  835;  Fitzpat- 
rick  V.  Flannagan,  106  U.  S.  653,  27  L.  ed. 
212,  1  Sup.  Ct.  Rep.  369;  Black  v.  Bush,  7 
B.  Mon.  211;  Hanover  Nat.  Bank  v.  Klein, 
34  Miss.  149,  60  Am.  Rep.  47,  8  So.  208; 
Sititzer  v.  Smith,  35  Iowa,  270;  Jones  v. 
Newson,  7  Biss.  321,  Fed.  Cas.  No.  7,484; 
Filley  v.  Phelps,  18  Conn.  300;  Murrill  v. 
Neill,  8  How.  425,  12  L.  ed.  1140;  Winslow 
V.  Wallace,  116  Ind.  318,  sub  nom.  Fletcher 
V.  Sharp,  1  L.  R.  A.  179,  17  N.  E.  923;  Re 
Clap,  2  Low.  Dec.  168,  Fed.  Cas.  No.  2,783; 
Ketchum  v.  Durkee,  1  Barb.  Ch.  483,  45  Am. 
Dec.  412;  Treadwell  v.  Brown,  41  N.  H.  14; 
Whitewright  v.  Stimpson,  2  Barb.  380. 

If,  for  any  reason,  it  can  be  seen  by  the 
court  that  a  creditor  has  no  sufficient  remedy 
at  law.  he  may  come  into  equity  without  ever 
having  attempted  to  obtain  a  judgment  on 
his  debt. 

Case  Y.  Beauregard,  101  U.  S.  690,  sub 
nom.  Case  v.  New  Orleans  d  C.  R.  Co.  25  L. 
ed.  1004 ;  Turtier  v.  Adams.  46  Mo.  95 ;  Olson 
V.  Morrison,  29  Mich.  397;  Washburn  v. 
Ooodman,  17  Pick.  527;  Inncs  v.  Lansing, 
7  Paige,  583;  Waring  ▼.  Robinson,  Hoffm. 
Ch.  524;  Updike  v.  Doyle,  7  R.  I.  458;  Wil- 
lianison  v.  Wilson,  1  Bland,  Ch.  430;  Hollo- 
way  V.  Turner,  61  Md.  220. 

If  the  appellants  are  correct,  it  follows,  as 
a  necessary  consequence,  that  a  creditor  who 
might  obtain  a  judgment  against  an  insol- 
vent firm,  the  aiTairs  of  which  are  in  process 
of  administration  by  a  court  of  equity,  would 
he  entitled  to  a  preference  over  other  credi- 
tors in  the  payment  of  his  debt,  under  the  or- 
ders of  the  court.  This  is  directly  contrary 
to  the  authorities,  and  would  violate  the  rule 
that  equality  is  equity. 

Arnold  V.  Hagerman,  45  N.  J.  Eq.  203,  17 
Atl.  93 ;  Williamson  v.  Wilson,  1  Bland,  Ch. 
425;  Updike  v.  Dctyle,  7  R.  I.  460. 
On  petition  for  rehearing. 

By  filing  his  bill  in  equity.  Rice  sub- 
mitted himself  to  the  jurisdiction  of  equity, 
and  waived  any  possible  rig^t  to  trial  by 
jury;  and  by  obtaining  a  reference  in  equity 
to  take  proofs  as  to  the  amount  of  debts  for 
which  he  admitted  his  liability,  by  not  ob- 
jecting to  the  second  reference  after  reversal, 
by  appearing  without  objecti<»i  before  the 
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master.  Rice  waived  all  risht  to  question  the 
equitable  jurisdictioa  of  this  controversy. 

Book  V.  Justice  Min.  Co.  58  Fed.  828; 
North  Britinh  d  if.  Ins.  Co,  v.  Lathrop,  63 
Fed.  510;  Davison  v.  Jersey  Co.  71  N.  Y. 
340;  Baird  v.  New  York,  74  N.  Y.  385; 
Walsh  V.  Tyler,  2  Ind.  Terr.  52,  47  S.  W. 
310;  Freeland  v.  Wright,  154  Mass.  492,  28 
N.  E.  678;  Jones  v.  Keen,  115  Mass.  180; 
Parker  v.  Nickerson,  137  Mass.  489;  Brown, 
B.  d  Co.  V.  Lake  Superior  Iron  Co.  134  U.  S. 
534,  33  L.  ed.  1024,  10  Sup.  Ct.  Rep.  604; 
Reynes  v.  Dumont,  130  U.  8.  395,  32  L.  ed. 
945,  9  Sup.  Gt.  Rep.  486. 

Simple-contract  creditors,  as  such,  have 
equities  as  to  assets  of  a  partnership  in  the 
custody  of  a  court  of  equity,  and  can  assert 
them  in  that  court. 

Robinson  v.  Allen,  85  Va.  729,  8  S.  E.  835; 
Black  V.  Bush,  7  B.  Mon.  211;  Hanover  Nat. 
Bank  v.  Klein,  64  Miss.  149,  60  Am.  Rep.  47, 
8  So.  208;  Olson  v.  Morrison,  29  Mich.  397; 
Washhum  v.  Goodman,  17  Pick.  527;  Innes 
V.  Lansing y  7  Paige,  583;  Updike  v.  Doyle,  7 
R.  T.  458 ;  Barton  v.  Barbour,  104  U.  S.  133, 
26  L.  ed.  676. 

BEIlla»  Ch.  J.,  delivered  the  opinion  ol  the 
court: 

This  case  comes  before  us  in  almost  the 
same  form  as  it  did  before;  about  the  only 
difference  being  that  the  judgment  formerly 
appealed  from  was  for  the  sum  of  $2,627.94, 
while  on  the  rehearing  the  amount  was  re- 
duced, the  master  crediting  the  defendants 
with  the  value  of  a  certain  lot  conveyed  to 
Champion,  so  that  the  amount  of  the  judg- 
ment now  appealed  from  is  $1,536.24. 

1:  According  to  well-settled  principles  of 
law,  and  the  decision  of  this  court  in  the 
case  of  Crary  v.  Field  (N.  M.)  61  Pac.  118, 
the  former  decision  of  this  court  when  this 
case  was  here  before  on  appeal  (Rice  v.  8cho- 
firld.  9  N.  M.  314,  51  Pac.  673),  so  far  as  it 
states  the  law,  is  the  law  of  this  case,  and 
will  not  be  reviewed  by  the  court  on  this 
hen  ring.  In  the  case  of  Rice  v.  Schofield, 
0  N.  M.  314.  51  Pac.  673,  when  this  case  was 
reversed  and  remanded,  the  court  said:  "It 
appears  that  pending  the  hearing  a  paper 
purporting  to  be  a  bond  to  answer  any  judg- 
ment Champion  might  recover  was  'flled'  in 
the  cause,  and  after  the  master's  report  was 
confirmed  the  court  rendered  judgment 
against  the  persons  purporting  to  be  sureties 
on  the  bono.  The  bond  does  not  appear  to 
have  been  acknowledered  before  the  court 
or  judge.  It  is  manifest  that  these  persons 
never  were  in  any  sense  before  the  court. 
They  were  not  parties  to  the  cause,  and  were 
not  "given  any  notice  of  the  proceedings 
against  them.  If  the  signatures  were  for- 
geries, or  if  the  paper  had  never  been  de- 
livered, these  persons  were  given  no  oppor- 
tunity to  avail  themselves  of  such  defense. 
*It  is  an  acknowledged  general  principle 
that  judgments  and  decrees  are  binding  only 
upon  parties  and  privies.  The  reason  of  the 
rule  is  founded  in  the  immutable  principle 
of  natural  justice  that  no  man's  right  should 
be  prejudiced  by  the  judgment  or  decree 
of  a  court  without  an  opportunity  of  defend- 
ing the  right.'  HolUngstDorth  v.  Barbour,  4 
55  L.  R.  A. 


Pet.  466,  7  L.  ed.  922*.  To  argue  that  by  the 
terms  of  the  bond  they  consented  to  become 
parties,  to  submit  to  the  jurisdiction  of  the 
court,  and  to  the  rendition  of  the  judgment 
by  it,  is  to  assume  they  have  consented.  As 
to  whether  they  have  consented  is  the  very 
point  which  the  court  had  no  power  to  deter- 
mine in  their  absence."  On  this  trial  this 
same  paper  purporting  to  be  a  bond  is  still 
in  the  record,  but  the  transcript  nowhere 
shows  that  either  the  original  or  a  copv  of  it 
was  ever  offered  .or  introduced  in  evidence, 
or  that  any  attempt  was  ever  made  to  make 
the  persons  whose  names  are  signed  to  it 
as  sureties  parties  to  this  suit,  nor  to  prove 
that  they,  or  either  of  them,  signed,  execut- 
ed, and  delivered  it.  Consequently,  the  de- 
cision in  Rice  v.  Schofield,  9  N.  M.  314,  51 
Pae.  673,  being  the  law  of  the  caae  and  bind- 
ing on  us,  and  as  some  of  the  reasons  given 
for  the  reversal  of  that  case  appear  in  this, 
if  for  no  other  reason,  we  wouia  have  to  re- 
verse this  cause  and  remand  it  to  the  dis- 
trict court  of  the  second  judicial  district,  sit- 
ting within  and  for  the  county  of  Bernalillo. 
We  might  end  this  opinion  at  this  point,  but 
it  appears  to  us  that  it  will  be  better  for  us 
to  go  further  into  the  case,  and  examine  it 
with  the  Wew  of  ascertaining  whether  or  not 
there  are  any  exceptions  reserved  which  are 
vital  to  the  issues,  the  determination  of 
which  will  end  this  litigation,  in  its  present 
form,  at  least. 

2.  The  main  point  in  this  case,  and  the 
one  which  will  in  all  probability  have  to  be 
finally  met  and  passed  upon,  is,  Could  Cham- 
pion, a  simple-contract  creditor,  intervene  in 
the  litigation  (it  being  a  suit  in  equity 
brought  by  one  of  the  partners  to  put  the 
property  belonging  to  a  partnership  into  the 
hands  of  a  receiver,  convert  it  into  cash,  and 
divide  the  proceeds  among  the  several  credit- 
ors of  the  firm ) ,  and  recover  a  judgment  on 
his  claim  against  the  partnership  and  one  of 
the  partners  on  such  intervention,  or  should 
he  have  brought  a  separate  action  at  law  to 
recover  judgment,  he  oeing  a  simple-contract 
creditor  ?  In  this  territory  we  have  statutes 
concerning  interventions.  In  the  Compiled 
Laws  of  1884  sections  referring  to  interven- 
ers were  numbered  1890,  1891,  1892,  while  in 
the  revision  of  1897  such  sections,  which  are 
not  changed  in  any  particular,  are  numbered 
2947,  2948,  2949.  These  statutes  refer  sole- 
ly to  actions  at  law,  and  not  to  suits  in  equi- 
ty. This  has  been  expressly  decided  by  our 
supreme  court  in  the  case  of  Union  Trust 
Co.  V.  Atchison,  T.  d  8.  F.  R.  Co.  8  N.  M. 
327,  43  Pac.  701.  In  that  case  the  court 
says:  "It  is  insisted  by  the  appellee  that 
the  Postal  Company  can  intervene  only  un- 
der I?  1890-1892,  Comp.  Laws  1884,  and 
that  the  facts  stated  do  not  show  that  the 
Postal  Company  has  sufficient  interest  in 
the  cause  pending  to  permit  it  to  intervene. 
This  contention  cannot  be  maintained,  be- 
cause this  is  an  equitable  proceeding,  and  the 
sections  of  the  statute  referred  to  relate  only 
to  actions  at  law."  Such  being  the  law  in 
this  territory,  we  will  therefore  in  this  case 
be  guided  by  the  rules  of  equity  regulating 
interventions  in  chancery  cases.  In  equity 
the  right  of  intervention  in  proper  cases  has 
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always  been  rei:ognized.  17  Am.  &  Eng. 
Enc/LaWy  p.  633.  In  the  case  at  bar  the 
intervention  Avaa  evidently  brought  under  the 
statute  which  this  court  held  only  applied 
to  coromon-Uw  cases.  In  equity  cases  peti- 
tions of  intervention  should  contain  all  of 
the  material  facts  relied  upon,  and  should 
show  a  right  to  the  particular  relief  asked 
by  the  petitioner,  and  must  show  a  case  of 
substantial  equity.  Empire  Diatilling  Co,  v. 
McNulta,  23  C.  (5.  A.  415,  46  U.  S.  App.  578, 
77  Fed.  703;  Freiioh  v.  Qapen,  105  U.  S. 
619,  26' L.  ed.  954.  It  is  not  claimed  that 
the  intervention  we  are  now  considering 
complies  with  this  rule.  The  organic  act 
passed  by  Congress  when  this  territory  was 
organizea,  and  which  is  our  Constitution,  pro- 
vides that  the  Constitution  and  all  laws  of 
the  United  States  which  are  not  locally  inap- 
plicable shall  have  the  same  force  and  effect 
within  the  territory  of  New  Mexico  as  else- 
where within  the  United  States;  and  article 
7  of  the  Amendments  to  the  Constitution  of 
the  United  States  provides  that  "in  suits 
at  common  law  .  .  .  the  right  of  trial 
by  jury  shall  be  preserved."  if,  therefore, 
the  intervener  in  this  case  had  brought  a 
separate  suit  to  reduce  his  claim  to  judg- 
ment, it  necessarily  would  have  been  in  the 
nature  of  a  common-law  proceeding  in  as- 
sumpsit, and  the  parties  defendant  would 
have  been  entitled  to  a  jury  to  try  the  is- 
sues raised.  We  do  not  think  that  this  ri^ht 
to  a  trial  by  jury  can  be  avoided  by  filing 
an  intervention  in  a  suit  in  equity,  when  the 
intervention  does  not  contain  a  single  alle- 
gation which  would  have  entitled  the  inter- 
vener to  have  brought  a  suit  in  chancery  in 
the  first  instance.  The  intervener  in  this 
case  does  not  seek  to  assert  anv  right  against 
the  property  sequestered  and  in  the  hands  of 
the  court,  nor  does  the  intervention  set  out 
that  Champion  has  any  lien  on  such  prop- 
erty. All  it  prays  for  is  a  judgment  against 
the  firm  of  Bullock,  Baker,  &  Co.,  and 
against  Alfred  W.  Rice,  one  of  the  members 
of  the  firm.  To  authorize  an  intervention 
the  intervener  must  have  an  interest  in  the 
object  of  the  suit.  ''The  fact  that  he  has 
an  interest  in  the  thing  which  is  the  subject 
of  controversy  will  not  be  sufficient."  11 
Enc.  PI.  A  Pr.  496,  and  cases  cited.  In  the 
case  at  bar  Champion  is  simply  a  contract 
creditor  of  the  firm,  the  same  as  many  oth- 
ers. He  has  no  lien  on  its  assets  until  he 
has  reduced  his  claim  to  judgment.  It  is 
true  that  he  has  a  priority  over  creditors  of 
the  individual  partners,  but  this  does  not 
constitute  a  lien.  WHien  a  judgment  is  ob- 
tained the  lien  is  worked  out  through  the 
equities  of  the  partners,  to  have  firm  assets 
first  applied  to  the  satisfaction  of  firm  debts. 
Nowhere,  so  far  as  we  have  been  able  to  as- 
certain, has  it  been  held  that  a  simple-con- 
tract creditor  of  a  copartnership  could  file 
an  original  bill  in  equity  to  get  a  personal 
judgment  against  the  partners,  any  more 
than  a  simple-contract  creditor  of  an  indi- 
vidual could  tile  a  bill  in  equity  to  get  a 
judgment  against  him.  A  cross  bill  will  not 
be  sustained  (and  an  intervention  is  some- 
what analogous  to  a  cross  bill)  when  it 
merely  alleges  matter  which  authorizes  a 
65  L.  R.  A. 


recovery  at  law.  La  viz  ▼.  Oord(m,  28  Fed. 
264,  and  cases  cited  in  10  Cent.  Dig.,  col. 
356,  §  464.  Still  more  objectionable  is  the 
proposition  to  permit  a  stranger  to  the  suit 
to  come  in  as  an  intervener  to  assert  a  pure- 
ly legal  demand.  It  would  be  very  different 
if  Champion  had  first  obtained  a  judgment 
at  law,  and  had  then  filed  his  petition  alleg- 
ing that  recovery  on  execution  could  not  he 
had  on  account  of  the  property  being  in  the 
hands  of  the  couii:,  througn  its  receiver,  and 
asking  leave  to  assert  his  right  to  the.  prop- 
erty in  the  hands  of  the  court.  This  princi- 
ple is  recognized  by  the  Supreme  Court  of 
the  United  States.  Adler  v.  Fcnton,  24 
How.  407,  16  L.  ed.  696;  Scott  v.  Ncely,  140 
U.  S.  106,  35  L.  ed.  358,  11  Sup.  Ct.  Rep. 
712;  National  Tube  Works  Co.  v.  Ballon, 
146  U.  S.  617.  36  L.  ed.  1070,  13  Sup.  Ct. 
Rep.  165;  nollins  v.  Brier  field  Coal  d  L  Co. 
160  U.  S.  371,  37  L.  ed.  1113,  14  Sup.  a. 
Rep.  127;  Cotes  v.  Allen,  149  U.  S.  451,  37 
L.  ed.  804,  13  Sup.  Ct.  Rep.  883,  977.  The 
court  in  the  case  of  Case  v.  Beauregard,  101 
U.  S.  688,  sub  nom.  Ca^e  v.  New  Orleans  A 
C.  R.  Co.  25  L.  ed.  1004,  which  is  relied  on 
by  the  learned  counsel  for  the  intervener  to 
sustain  the  intervention,  says:  "When  the 
debtor's  estate  is  a  mere  equitable  one, 
which  cannot  be  reached  by  any  proceeding 
at  law,  there  is  no  reason  for  requiring  at- 
tempts to  reach  it  by  legal  process.  .  .  . 
It  may  be  said  that  whenever  a  creditor  has 
a  trust  in  his  favor,  or  a  lien  upon  property 
for  the  debt  due  him,  he  may  go  into  equity 
without  exhausting  legal  processes  or  reme- 
dies." In  the  present  case  the  debtor's  es- 
tate (that  is,  the  partnership  property)  is 
not  an  equitable  one',  which  cannot,  be 
reached  by  proceedings  at  law;  nor  had 
Champion  any  trust  or  lien  in  his  favor,  any 
more  than  any  other  simple-contract  creditor 
of  the  insolvent  firm;  nor  in  this  interven- 
tion does  he  seek  to  reach  the  debtor's  estate 
which  is  in  the  hands  of  the  court.  Only 
the  partnership  property  is  in  the  custody  of 
the  court  through  its  receiver,  and  not  the 
persons  of  the  partners,  and  yet  the  inter- 
vention seeks  to  get  individual  judgment;; 
against  persons  (t.  e.  the  firm  and  one  of  its 
partners),  and  does  not  even  ask  for  the 
distribution  of  the  firm  assets  among  the 
creditors.  The  court  says  in  the  case  of 
Hollins  v.  Brier  field  Coal  d  /.  Co.  150  U.  S. 
371,  37  L.  ed.  1113,  14  Sup.  Ct.  Rep.  127: 
"It  is  the  settled  law  of  this  court  that  such 
creditors  [simple-contract  creditors]  cannot 
come  into  a  court  of  equity  to  obtain  the 
?.eizure  of  the  property  of  their  debtor,  and 
its  application  to  the  satisfaction  of  their 
claims,  and  this  notwithstanding  a  statute 
of  the  state  may  authorize  such  a  proceeding 
in  the  courts  of  the  state.  The  line  of  de- 
marcation between  equitable  and  legal  reme- 
dies in  the  Federal  courts  cannot  iS  obliter- 
ated by  state  legislation."  And  again:  "Nor 
is  this  rule  changed  by  the  fact  that  the  suit 
is  brought  in  a  court  in  which  at  the  time  is 
pending  another  suit  for  the  foreclosure  of 
a  mortgage  or  trust  deed  upon  the  property 
of  the  debtor.  Doubtless  in  such  foreclosure 
suit  the  simple-contract  creditor  can  inter- 
▼ene,  and,  If  he  has  any  equitiet  im  respect 


IQOL 


FiiOUBNOT  y.  Chaufion. 


751 


to  the  property,  whether  prior  or  subsequent 
to  those  of  the  plaintiff,  can  seoure  their 
determination  and  protection."  This  case 
then  decides  that  a  simple-contract  creditor 
must  haye  equities  in  his  fayor  before  he 
can  come  into  a  court  of  equity  as  an  inter- 
vener or  otherwise.  It  is  not  sufficient  that 
the  assets  attempted  to  be  reached  are  in 
eustodia  legia,  as  appellee  contends  on  the 
strength  of  Case  y.  Beauregard,  101  U.  S. 
688,  8uh  nom.  Case  y.  ^ew  Orleans  d  C,  R. 
Co,  25  L.  ed.  1004.  We  therefore  think  that 
the  interyener  has  shown  no  grounds  of  eoui- 
ty  jurisdiction  for  his  interyention,  and  tnat 
the  court  below  erred  in  not  sustaining  the 
first  exception  of  the  appellant  Rice  to  the 
master's  report,  which  was  as  follows: 
"Because  there  was  no  jurisdiction  in  the 
court  to  entertain  this  intenrening  petition 
of  Champion,  the  matters  therein  alleged 
and  the  matters  proven  before  the  master  be- 
ing simply  items  of  an  account  recoyerable 


in  an  ordinary  action  of  assumpsit  at  com- 
mon law,  and  naying  nothing  in  their  nature 
to  give  a  court  of  equity  jurisdiction,  and 
the  complainant  A.  W.  Rice^  a  party  against 
whom  they  are  sought  to  be  established,  be- 
ing entitled  to  a  trial  by  jury  thereon." 

In  view  of  the  foregoing,  this  case  is  there- 
fore reversed  and  remanded  to  the  District 
Court  of  Bernalillo  County,  with  instruc- 
tions to  the  said  court  to  sustain  the  first 
exception  of  appellant  Rice  to  the  report  of 
the  referee,  and  dismiss  the  intervention; 
and  it  is  so  ordered. 

MoFie,  Parker,  and  MoBIillaii,  JJ., 
conciir.  Crnmpaoker,  J.,  having  tried 
this  ease  below,  did  not  participate  in  this 
decision. 

Petition  for  rehearing  denied  January  9. 
1902. 
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John  H.  BOSWORTH,  Receiver,  etc.,  of 
Genesee  National  Savings  &,  Loan  Associa- 
tion, Appi., 

Charles  M.  ALLEN  et  at.,  Respts, 
(168  N.  y.  157.) 

1.  CoBMlatent  caii«e«  of  action  In 
eqatty,  arlslnar  oat  of  tlie  saine  trana- 
action,  vrlitcli  may  be  Joined,  are  dis- 
closed by  a  complaint  against  directors  of  a 
corporation  and  its  attorney  to  recover  from 
the  directors  a  sum  which  they  had  received 
for   turning  their  offices  over   to   third  per- 


sons, another  sum  received  for  surrender  of 
their  stock  in  excess  of  its  value,  and  dam- 
ages for  losses  resulting  from  the  conspiracy 
to  wreck  the  corporation,  as  well  as  to  set 
aside  a  contract  fraudulently  made  with  the 
attorney  in  furtherance  of  the  conspiracy. 
2.  Directors  of  a  corporation  are 
cbarared  i/vlth  the  duties  of  trnateea, 
and  bound  to  care  for  its  property  and  man- 
age its  affairs  in  good  faith;  and  for  viola- 
tion of  that  duty,  resulting  in  waste  of  its 
assets,  injury  to  Its  property,  or  unlawful 
gain  to  themselves,  they  are  Ijable  to  ac- 
count in  equity  the  same  as  ordinary  trustees. 

(October  1,  1901.) 


Norn. — Liability  of  the  directors  of  a  corpora- 
tion to  the  corporation, 

I.  Bta/ndard  or  degree  of  care, 

a.  Relation  of  director  %  to  corporation, 

generally. 

b.  Oeneral  principles, 

c  Qroaa  or  ordinary  negligenoe. 

d.  standard  of  reasonable  care. 

e.  Nonfeasance  and  misfeasance. 

f.  Questions  of  law  or  fact;  burden, 
II.  Liability  for  acts  in  excess  of  their  power, 

a.  In  general. 

b.  As  affected  by  mistake,^ 

c.  Effect  of  assent  or  acquiescence. 
III.  Liability   for   their  oton  acts   and  omis- 
sions with  respect  to  matters  with- 
in tlieir  authority, 

a.  Oeneral  rule. 

b.  Bpeoific  application. 

1.  Loans  and  investments, 

2.  Other  transactions. 

TV,  Liability  for  misconduct  of  e^eouiivs  of- 

peers  and  employees. 
v.  Liability  for  acts  and  omissions  of  oodi- 
rectors. 

a.  In  general, 

b.  Nonattendance  at  meetings. 
c  Duty  to  protest  and  oppose, 

d.  Partial  participation. 

e.  Acts  and  omissions  of  committees, 
66  L.  K.  A. 


VI.  Liability  as  affected  by  compensatiotL 
VII.  Measure  of  damages;  items  of  loss, 
VIII.  Summary. 

Boops. 

This  note  is  confined  to  the  question  of  sub- 
stantive law  as  to  the  liability  of  directors  for 
damages  siyitained  by  the  corporation,  as  a 
separate  entity,  through  acts  by  them  in  excess 
of  their  authority,  or  through  their  errors  of 
judgment,  negllge^nce,  or  inattention,  in  the  ex- 
ercise of  the  powers  conferred  upon  them.  It 
is  not,  however,  confined  to  cases  in  which  the 
action  was  brought  by  the  corporation  or  its  re- 
ceiver, but  includes,  as  well,  those  in  which  the 
action  was  brought  by  the  stockholders  to  re- 
cover, not  for  a  wrong  done  directly  to  them, 
but  to  the  corporation,  the  action  being  brought 
by  them  merely  because  the  corporation  refused 
to  sue,  or  was  under  the  control  of  the  defend- 
ants. It  excludes  all  cases  which  merely  in- 
volve the  liability  of  directors  to  stockholders 
or  creditors,  as  individuals,  for  wrongs  done 
directly  to  them,  and  cases  involving  the  lia- 
bility of  directors  for  wrongfully  declaring  div- 
idends or  dividing  profits,  though  treated  as 
a  wrong  to  the  corporation  itself.  It  also  ex- 
cludes cases  based  upon  the  fraud  of  the  direct- 
ors, or  upon  transactions  by  them,  as  individ- 
uals, with  the  corporation,  or  with  third  per- 
sons, which  are  deemed  to  be  inconsistent  with 
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APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Ck)urt,  Fourth  Department,  affirming  a  jud^ 
ment  of  a  Special  Term  for  Monroe  County 
sustaining  a  demurrer  to  the  complaint  in 
a  suit  to  hold  defendants  reaponsible  for 
losses  sustained  by  the  Genesee  National 
Savings  &,  Loan  Association,  due  to  their 
management  as  directors.     Reversed. 


Statement  by  Vann,  J.: 

The  substance  of  the  complaint  is  as  fol- 
lows: In  1898  the  defendants  were  direct- 
ors, duly  elected  by  the  stockholders,  of  the 
Genesee  National  Savings  &  Loan  Associa- 
tion, a  domestic  corporation,  the  defendants 
Silas  N.  Gallup,  James  Walling,  EUery  G. 
Allen,  and  Eli  H.  Gallup  being  respectively 
the  president,  vice  president,  secretary,  and 
treasurer,    and   the   defendant   Charles    M. 


Allen  the  attorney,  for  said  corporation,  ap- 
pointed by  the  trustees  pursuant  to  the  by- 
laws. About  the  1 1th  of  November,  1898, 
without  the  knowledge  or  consent  of  the 
stockholders,  and  in  violation  of  their  duty 
to  the  corporation,  the  defendants  oonspired 
with  John  L.  White  and  John  W.  R^nolda, 
whom  they  knew  to  be  irresponsible  and 
untrustworthy,  to  elect  them  and  other  per- 
sons to  be  designated  by  them,  whom  they 
could  control,  as  directors  of  the  corpora- 
tion, and  to  thereby  place  its  business  and 
property  under  their  charge,  and  subject  to 
sale  and  disposition  by  them.  Pursuant  to 
said  conspiracy,  the  defendants  agreed  with 
Reynolds  and  White  to  resigpi  in  succession 
tlieir  positions  as  directors  and  officers,  and 
elect  in  their  places  the  said  Reynolds  and 
White,  and  otner  persons  to  be  designated 
by  them,  for  such  purpose,  and  to  thereby 


their  duty  to  it.     All  qaestlons  of  pleading  and 
practice  are  llkewiie  excluded. 

I.  Standard  or  degree  of  care, 

a.  Relation  of  directors  to  corporation,  gener- 
ally. 

Some  of  the  courts  have  expressly  repudiated 
the  view  that  the  responsibility  of  directors  to 
the  corporation  is  to  be  measured  by  the  rules 
that  apply  as  between  trustees  and  ceetuie  que 
trust;  thus: 

Directors  of  a  company  are  not  to  be  made 
liable  on  the  strict  rules  which  have  been  ap- 
plied to  trustees,  but  they  must  show  something 
nice  reasonable  diligence  In  order  to  avoid  lia- 
bility for  their  acts  resulting  in  injury  to  the 
company.  Ue  Railway  &  General  Light  Improv. 
Co.  42  L.  T.  N.  8.  206,  28  Week.  Rep.  541. 

The  strict  principles  applied  by  the  court  of 
chancery  to. trustees  are  not  applicable  to  di- 
rectors of  a  corporation.  Where  they  act 
within  their  powers,  and  in  good  faith,  they  are 
not  liable  for  want  of  discretion  or  good  Judg- 
ment, or  for  pursuing  a  policy  which  proves  a 
failure.  Grim  Wade  v.  Mutual  Society,  52  L. 
T.  N.  S.  409. 

Directors  of  trading  companies  are  not  trus- 
tees In  the  sense  in  which  that  term  is  used 
with  reference  to  settlements  or  wills.  Shef- 
field &  S.  Y.  Permanent  Bldg.  Soc.  v.  Aizlewood, 
L.  R.  44  Ch.  DlT.  412. 

Bank  directors  are  often  styled  trustees,  but 
not  in  any  technical  sense.  The  relation  be- 
tween the  corporation  and  them  is  rather  that 
of  principal  and  agent,  certainly  so  far  as  cred- 
itors are  concerned,  between  whom  and  the  cor- 
poration the  relation  is  that  of  contract,  and 
not  of  trust.  But  undoubtedly,  under  some  cir- 
cumstances, they  may  be  treated  as  occupying 
the  position  of  trustees  to  ceatuia  que  trust, 
Brlggs  ▼.  Spaulding.  141  U.  S.  132,  35  L.  ed. 
662,  11   Sup.  Ct.  llep.  024. 

Directors  of  a  corporation  who  serve  without 
pay  are  not  subject  to  the  strict  rules  of  liabil- 
ity applicable  to  trustees  who  assume  the  dis- 
charge of  the  duties  of  private  trusts.  In  the 
absence  of  fraud,  and  where  they  have  neither 
derived,  nor  expected  to  derive,  any  profit,  ben- 
efit, or  advantage  from  their  management, 
which  was  not  common  to  the  other  stoclchold- 
ers,  when  they  have  acted  fairly  and  have  not 
been  guilty  of  gross  neglect  or  gross  inatten- 
tion, they  should  not  be  held  liable.  The  rule 
applicable  to  mandataries  is  a  reasonable  one. 
They  should  be  held  liable  only  in  case  of  fraud, 
gross  negligence,  or  misuser.  Citisens'  Bldg. 
5*>  1j.  R.  a. 


Loan  &  Sav.  Asso.  v.  Coriell,  34  N.  J.  Eq.  383. 
This  case  involved  the  liability  of  directors  of 
a  building  and  loan  association,  but  the  lan- 
guage used  in  the  opinion  seems  equally  appli- 
cable to  directors  of  any  corporation  who  serve 
without  compensation. 

The  relation  existing  between  a  savings  bank 
and  its  trustees  is  mainly  that  of  principal  and 
agent,  and  the  relation  between  the  trustees 
and  depositors  is  similar  to  that  of  trustees  and 
ccstuis  que  trust.  Hun  v.  Gary,  82  N.  Y.  65, 
37  Am.  Rep.  548. 

In  Spering's  Appeal,  71  Pa.  11,  10  Am.  Rep. 
684,  Sharswood,  J.,  said:  "It  is  by  no  means 
a  well-settled  point,  what  Is  the  precise  rela- 
tion which  directors  sustain  to  stockholders. 
They  are  undoubtedly  said,  in  many  authorities, 
to  be  trustees,  but  that,  as  I  apprehend,  is  only 
in  a  general  sense,  as  we  term  an  agent  or  any 
bailee  intrusted  with  the  care  and  management 
of  the  property  of  another.  It  is  certain  that 
they  are  not  technical  trustees.  They  can  only 
be  regarded  as  mandataries, — persons  who  have 
gratuitously  undertaken  to  perform  certain  du- 
ties, and  who  are  therefore  bound  to  apply  or- 
dinary skill  and  diligence,  but  no  more." 

In  other  cases  the  courts  have  formally 
stated  that  the  rules  governing  the  responsibil- 
ity of  trustees  apply  to  directors ;  thus : 

The  directors  of  a  corporation  occupy  a  fi- 
duciary position.  They  are  trustees  and  agents 
of  the  corporation,  and  stockholders,  and  in  gen- 
eral are  governed  by  the  same  rules  as  are  ap- 
plied to  trustees  and  agents.  Bent  v.  Priest, 
86  Mo.  475. 

Directors  of  a  corporation  sustain  the  rela- 
tion of  trustees  to  the  stockholders,  and  by  ac- 
cepting the  appointment  they  assume  a  respon- 
sibility at  least  as  extensive  as  that  of  any  other 
description  of  trustees.  Scott  v.  Depeyster,  1 
Edw.  Ch.  513,  infra.  The  court  said  that  the 
following  rule  of  the  civil  law  might,  with 
great  propriety,  be  applied  to  them :  "Those 
who  are  named  by  companies  and  corporations 
to  have  the  direction  of  their  affairs  are  obliged 
to  take  the  same  care  and  diligence  as  factors 
or  agents.  They  are  answerable,  not  only  for 
any  fraud  and  gross  negligence  which  they  may 
be  guilty  of.  but  also  for  all  faults  that  are 
contrary  to  the  care  required  of  them.  Domat, 
Civil  Law,  bk.  2,  Utle  3,  i  2." 

b.  General  principleM, 

But  whatever  view  may  be  taken  as  to  the 
character  of  the  relation  between  a  corpora- 
tion and  its  directors,  the  courts  are  substan- 
flnlly  ap-reed  upon  the  broad  general  principle 
by   which   their  responsibility  to   it   la  to  be 
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plac«  in  their  possession  and  under  their 
niAnagement  and  control  the  property, 
right^  and  interests  of  the  corporation,  and 
to  render  the  same  subject  to  sale  and  dis- 
position hy  the  substituted  management.  In 
consideration  of  this  agreement  and  these 
acts  to  be  done  by  the  defendants,  said  Rey- 
nolds and  White  and  their  associates  were  to 
pay  to  the  defendants,  upon  the  surrender 
of  their  capital  stock  to  the  corporation,  the 
sum  of  $13,434.94,  which  exceeded  its  with- 
drawal value  by  $1,168.53.  It  was  also  part 
of  the  consideration  that  the  corporation, 
by  its  board  of  directors,  should  hire  the  de- 
fendant Charles  M.  Allen  as  its  counsel  for 
the  period  of  two  years  at  a  compensation 
of  $200  a  months  and  that  the  defendants 
should  be  paid  by  Reynolds  and  White  and 
the  persons  selected  by  them  a  bonus  of 
about  $18,000.     In  furtherance  of  such  con- 


spiracy,  this  agreement  was  carried  into  ef- 
fect in  all  respects  by  the  election  of  the 
new  directors  and  officers,  the  placing  of  the 
business,  property,  and  effects  under  their 
charge,  and  the  making  of  a  written  con- 
tract  with  Charles  M.  Allen  to  employ  him 
as  counsel  for  the  period  and  at  the  rate  of 
compensation  aforesaid.  Such  sums  of 
money,  to  wit,  $1,168.63  and  about  $18,000, 
were  also  paid  in  accordance  with  the  agree- 
ment. All  this  is  alleged  to  have  been  done 
on  or  about  the  11th  of  November,  1898.  It 
is  further  alleged  that  between  the  day  last 
named  and  April  15,  1899,  said  White  and 
Reynolds  and  their  associates,  as  trustees 
and  officers,  grossly  mismanaged  the  busi- 
ness and  property  of  the  corporation,  and 
wasted  its  assets  by  the  payment  of  unnec- 
essary and  unearned  salaries  to  themselves 
and  others  to  the  amount  of  $7,425.79,  and 


measured.  In  its  broadest  form  that  principle 
IS  well  stated  Vn.  the  following  case: 

Directors  of  a  bank,  by  accepting  the  posi- 
tions, undertake  that  they  possess  ordinary 
knowledge  and  skill,  and  that  they  will  do  ail 
that  men  of  reasonable  prudence  and  caution 
ought  to  do  to  protect  the  Interests  of  stock- 
holders and  depositors  or  those  dealing  with  the 
Institution.  Warren  v.  Robison,  19  Utah,  289, 
57  Pac  287. 

While  the  statement  is,  in  form,  limited  to  di- 
rectors of  banks,  it  seems  equally  applicable  to 
directors  of  other  classes  of  corporations, 
though,  of  course,  the  character  of  the  corpora- 
tion and  the  kind  of  business  carried  on  by 
it  are  Important  elements  in  determining  wheth- 
er the  directors  possessed  ordinary  skill,  and 
used  ordinary  diligence. 

Under  the  provision  of  a  statute  investing  in 
the  board  of  directors  of  a  bank  the  management 
of  the  affairs  of  the  bank,  the  members  of  the 
board  occupy  a  fiduciary  relation  to  the  stock- 
holders, creditors,  and  depositors,  which  de- 
mands of  them  careful  attention,  good  faith, 
and  honest  management.  Thompson  v.  Greeley, 
107  Mo.  577,  17  S.  W.  962. 

One  by  accepting  the  position  of  director  In 
a  corporation  does  not  contract  for  anything 
more  than  a  diligent  attention  to  its  concerns 
(sometimes  dlll'erlng  In  degree),  and  a  faithful 
and  honest  discharge  of  the  duty  which  It  im- 
poses. He  is  not  supposed  to  have  attained 
infallibility,  and  does  not,  therefore,  stipulate 
that  he  is  free  from  error.  Scott  v.  Depeyster, 
1  Edw.  Ch.  512. 

Trustees  of  a  savings  bank  undertake,  not 
only  that  they  will  discharge  their  duties  with 
proper  care,  but  that  they  will  exercise  the  or- 
dinary skill  and  Judgment  requisite  for  the 
discharge  of  such  duties.  Hun  v.  Gary,  82  N. 
Y.  66,  37  Am.  Rep.  546. 

In  the  latter  case  the  court  said  it  was  Im- 
possible to  give  the  measure  of  culpable  negli- 
gence for  all  cases,  as  the  degree  of  care  re- 
quired depends  upon  the  subjects  to  which  it 
is  to  be  applied;  that  what  would  be  slight 
neglect  in  the  care  exercised  in  the  affairs  of 
a  turnpike  corporation,  or  even  of  a  manufac- 
turing corporation,  might  be  gross  neglect  In 
the  care  exercised  in  the  management  of  a  sav- 
ings bank. 

Directors  cannot  be  held  liable  for  a  mistake 
In  honest  Judgment  upon  matters  properly  mere 
matters  of  Judgment,  as  distinguished  from 
matters  of  administration.  In  matters  of  ad- 
mlnstratlon,  where  a  duty  to  perform  certain 
functions  devolves  upon  them,  they  are  justly 


their  attempted  performance,  whereby  loss  Is 
incurred.  Campbell  v.  Watson  (N.  J.  Eq.)  60 
Atl.  120. 

Adams  v.  Manning,  10  W.  N.  C.  448,  in  treat- 
mg  of  the  liability  of  directors  of  a  Joint-stock 
company,  which  It  likened  to  the  liability  of 
directors  of  a  corporation,  said  that  the  law 
only  required  of  the  latter  good  faith  and  or- 
dinary or  reasonable  skill  and  diligence. 

Directors  are  not  mere  figureheads  of  a  cor- 
poration. They  must  use,  not  only  good  faith, 
but  also  care,  attention,  and  circumspection  in 
the  affairs  of  the  corporation,  and  particularly 
m  the  safe  keeping  and  disbursement  of  funds 
committed  to  their  custody  and  control.  They 
must  see  that  these  funds  are  appropriated,  as 
intended,  to  the  purposes  of  the  trust,  and  if 
they  misappropriate  them,  or  aJIow  others  to 
divert  them  from  these  purposes,  they  must  an- 
swer for  It  to  their  cestuis  que  trust.  Shea  t. 
Mabry,  1  Lea,  819. 

In  the  latter  case  the  court  conceded  that  di- 
rectors who  act  In  good  faith  and  with  reason- 
able care  and  diligence,  but  nevertheless  fall 
into  a  mistake,  either  as  to  law  or  fact,  are 
not  liable  for  the  consequences  of  such  mistake, 
but  said  that,  conversely,  they  will  be  held  lia- 
ble for  the  consequences  of  their  acts  when  they 
do  not  act  with  reasonable  care  and  diligence. 

The  liability  of  oflQcers  to  corporations  for 
damages  caused  by  neglect  or  unauthorized  acts 
rests  upon  the  common- law  rule,  which  renders 
every  agent  liable  who  violates  his  authority 
or  neglects  his  duty  to  the  damage  of  his  prin- 
cipal. North  Hudson  Mut.  Bldg.  &  L.  Asso.  v. 
Chllds,  82  Wis.  460,  52  N.  W.  600.  The  court 
adds:  **It  seems  to  be  now  universally  agreed 
that,  no  matter  whether  the  act  is  prohibited 
by  the  charter  or  by-laws,  the  liability  is  oi^ 
the  ground  of  violation  of  authority,  or  neglect 
of  duty." 

Directors  of  a  corporation  occupy  a  fiduciary 
relation  towards  the  stockholders,  and  are 
bound  to  good  faith  and  reasonable  diligence  in 
the  performance  of  their  duties.'  They  are  lia- 
ble for  losses  occasioned  by  their  positive  mis- 
conduct or  neglect  which  warrants  the  imputa- 
tion of  fraud,  or  shows  a  want  of  the  knowledge 
necessary  for  the  discharge  of  their  functions 
so  great  that  they  were  not  justified  in  as- 
suming the  office.  Vance  v.  Phosnix  Ium.  Co. 
4  Lea,  385. 

The  directors  of  a  trading  company  are  only 
bound  to  use  fair  and  reasonable  diligence  In 
the  management  of  their  company's  affairs.  £<* 
Cardiff  Sav.  Bank  [1892]  2  Ch.  100;  Be  Forest 
of  Dean  Coal  Alln.  Co.  L.  R.  10  Ch.  Dlv.  450. 


held  liable  for  their  nonperformance,  nonfeas- 

iuioe»  or  for  the  lack  of  ordinary  diligence  in    40  L.  T.  N.  S.  287,  27  Week.  Bep.  694. 

66  L.  R.  A.  48 
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hy  the  payment  of  extravagant  and  unnec- 
essary expenses  in  managing  the  business  of 
the  corporation  to  the  amount  of  about  $5,- 
000.  On  or  about  the  11th  of  November, 
1898,  White,  Reynolds,  and  their  said  asso- 
ciates, as  trustees  and  officers  of  the  corpo- 
ration, made  various  wasteful  and  improvi- 
dent contracts  against  the  rights  of  the  cor- 
poration and  its  stockholders,  and  without 
their  knowledge  or  consent.  The  corpora- 
tion was  compelled  to  expend  about  $5,000 
in  annulling  said  contracts,  recovering  real 
estate  conveyed  pursuant  thereto,  obtaining 
possession  of  its  assets  and  property,  and 
ousting  White,  Reynolds,  and  their  associ- 
ates from  their  positions  as  officers  and  trus- 
tees. It  was  also  deprived  of  rents,  issues, 
and  profits  of  said  real  estate  and  interest 
on  money  paid  on  said  improvident  contracts 
amounting  to  about  $3,000.     On  the  15th  of 


April,  1899,  the  corporation  repudiated  its 
contract  with  Charles  M.  Allen,  and  removed 
him  from  ollice  as  its  counsel,  but  he  claima 
that  said  contract  is  still  binding,  and  that 
he  is  entitled,  by  virtue  thereof,  to  receive 
the  compensation  stipulated  thereby.  The 
relief  demanded  is  that  the  Allen  contract 
be  annulled ;  tliat  the  amount  of  money  paid 
to  the  defendants,  as  alleged,  be  ascertained 
and  determined,  and  that  they  be  required 
to  account  for  it;  that  the  amount  of  dam- 
ages sustained  by  the  corporation  by  the 
wron^i^ful  act-s  of  the  defendants  be  fixed,  and 
that  it  have  judgment  therefor.  There  was 
also  a  prayer  for  general  relief. 

Tlu>  defendant  Charles  M.  Allen  demurred 
to  the  complaint  upon  the  ground  that 
causes  of  action  were  improperly  united 
therein,  to  wit.,  a  cause  of  action  upon  con- 
tract to  recover  $18,000,  seceived  by  the  de- 


The  legal  liability  of  directors  for  damages 
for  the  loss,  and  the  equitable  liability  to  make 
good  the  loss,  both  depend  upon  the  same  con- 
siderations, namely,  carelessness  and  inatten- 
tion to  the  Interests  of  the  company.  Lagunas 
Nitrate  Co.  v.  Lagunas  Syndicate  [1809]  2  Ch. 
892,  68  L.  J.  Ch.  N.  S.  699,  81  L.  T.  N.  S.  884, 
48  Week.  Rep.  74. 

*   c.  Qro88  or  ordinary  negligenoe, 

flee  also  Savings  Bank  v.  Caperton,  87  Ky.  806, 
8  S.  W.  885,  infra,  IV. 

It  will  be  observed  that  in  the  cases  next 
cited  the  courts  use  the  terms  "gross  negli- 
gence,** or  cra88a  ncgligentia,  as  defining  the  de- 
frree  of  negligence  which  is  necessary  to  render 
directors  liable.  Strictly  speaking,  gross  neg- 
.  ligence,  or  cru««a  negligentia,  would  seem  to  im- 
ply something  more  than  the  mere  failure  to 
exercise  ordinary  care,  and  to  Involve  the  fail- 
ure to  exercise  even  a  slight  degree  of  care ;  but 
in  some  of  these  cases  it  is  expressly  stated  that 
gross  negligence  consists  of  the  failure  to  exer- 
cise reasonable  care,  and  that  Is  probably  the 
view  of  the  others.  As  so  understood,  they  do 
aot  lower  the  standard  of  care  fixed  by  the  pre- 
ceding cases. 

When  directors  act  within  their  powers,  the 
**^gulry  Is  reduced  to  want  of  care  and  bona 
Sdes  with  a  view  to  the  Interests  of  the  com- 
pany. Their  negligence  must  be,  not  merely 
the  omission  to  take  all  possible  care ;  It  must 
be  much  more  blamable  than  that;  it  must  be, 
■n  a  business  sense,  culpable  or  gross.  Lagunas 
Nitrate  Co.  v.  Lagunas  Syndicate  [1899]  2  Ch. 
3d2,  68  L.  J.  Ch.  N.  S..  699,  81  L.  T.  N.  S.  334, 
48  Week.  Rep.  74. 

In  Overend  &  G.  Co.  v.  Gibb,  L.  R.  5  H.  L. 
480,  42  L.  J.  Ch.  N.  S.  67,  also,  the  House  of 
Lords  makes  cra^aa  negligcntia  the  criterion  of 
the  liability  of  directors  of  a  Joint-stock  company 
for  losses  incurred  by  it  through  a  mistake  of 
judgment  on  their  part  In  the  exercise,  Ln  good 
faith,  of  a  power  clearly  conferred  upon  them 
hy  the  articles  of  association.  It  is  not  entirely 
clear  exactly  what  degree  of  care  is,  in  the  view 
of  the  court.  Implied  by  the  term  craasa  negli- 
genUa,  but  It  would  seem,  from  the  remarks  of 
the  lord  chancellor  In  commenting  upon  the  case 
of  Turquand  v.  Marshall,  L.  R.  4  Ch.  376,  38 
L.  J.  Ch.  N.  S.  639,  that  such  term  implies  the 
failure  to  exercise  ordinary  prudence,  for  he 
says :  **I  certainly  never  intended  to  lay  down 
Lin  that  case]  the  strong  pro{>08ition  that  a 
lerson  acting  for  another,  as  his  agent.  Is  not 
bound  to  use  all  the  ordinary  prudence  that  can 
be  properly  and  legitimately  expected  from  any 
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person  In  the  conduct  of  the  affairs  of  the  world, 
namely,  the  same  amount  of  prudence  which, 
Ln  the  same  circumstances,  he  would  exercise 
on  his  own  behalf.  What  I  did  Intend  to  state 
In  that  case  was  that  I  could  not  measure — and 

1  think  It  would  be  a  very  fatal  error  in  the 
verdict  of  any  court  of  Justice  to  attempt  to 
measure — the  amount  of  prudence  that  ought 
to  be  exercised,  by  the  amoujit  of  prudence 
which  the  Judge  himself  might  think,  under 
similar  circumstances,  he  should  have  exer* 
clsed.'* 

Liability '  for  negligence  cannot  properly  be 
Imputed  to  directors  under  English  companies 
act  1862,  g  1^5,  'making  directors  accountable 
to  the  liquldat^^wlKre  he  has  been  guilty  of 
any  misfeasance  or  breach  of  trust,  unless  the 
court  Is  satisfied  that  such  negligence  was 
"crass.*'     Re  Liverpool  Household  Stores  Aaso. 

02  L.  T.  N.  S.  873,  59  L.  J.  Ch.  N.  S.  616. 

To  con«ititute  crass  negligence  there  must  be 
a  plain  duty  to  do,  or  abstain  from  doing,  a 
particular  thing ;  and  there  must  be  such  action, 
or  abstention  from  action,  as  the  court  will  be 
Justified  In  holding  to  be  mischievous  or  reck- 
less; and  an  act  ought  not  to  be  so  character- 
ized unless  the  court  is  satisfied  that  there  was 
an  absence  of  honesty ;  but  an  omission  to  use 
reasonable  intelligence,  or  the  disregard,  with- 
out good  cause  capable  of  statement  and  ex- 
planation, of  the  ordinary  habits  and  rules  of 
business  by  which  fairly  prudent  men  are  guided 
in  the  conduct  of  their  own  afPairs,  Is,  for  the 
purposes  of  the  application  of  the  rule,  incon- 
sistent with  honesty.     Ibid. 

Directors  are  liable  for  the  diminution  of  the 
value  of  the  stock  only  where  the  loss  has  been 
occasioned  by  gross  negligence  or  wilful  mis- 
conduct. Neall  V.  Hill,  16  CaL  145,  76  Am. 
Dec.  508. 

Bad  faith  or  gross  negligence  Is  necessary 
to  render  directors  of  a  bank  liable  for  lossep 
from  mismanagement.  Duhn  v.  Kyle,  14  Bush. 
134.  The  court,  in  this  case,  seems  to  regard 
gross  negligence  as  consisting  of  the  failure  to 
use  ordinary  diligence. 

Directors  of  a  bank  who  receive  no  compen- 
sation are  liable  only  for  gross  neglect  (In  the 
absence  of  fraud)  in  the  management  of  the 
corporation, — at  least  as  against  stockholders 
seeking.  In  behalf  of  the  corporation,  to  hold 
them  personally  liable  for  mismanagement. 
Jones  v.  Johnson,  86  Ky.  530,  6  S.  W.  582. 

The  directors  of  a  corporation  are  personally 
liable  for  the  consequences  of  their  frauds  or 
malfeasance,  or  for  such  gross  negligence  as 
may  amount  to  a  breach  of  trust  to  the  dam- 
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fendants  to  the  use  of  the  plaintiff,  united 
with  a  cause  of  action  in  tort  to  set  aside  a 
contract  in  writing  fraudulently  entered 
into  with  said  Allen,  and  with  a  cause  of 
action  to  recover  moneys  which  were  wrong- 
fully paid  to  the  defendants  over  and  above 
the  value  of  their  stock,  and  with  A  cause  of 
action  to  recover  damages  for  a  conspiracy 
entered  into  between  the  defendants  and 
John  L.  White  and  others.  The  defendants 
William  C.  Barnard,  James  Walling,  and 
EUery  G.  Allen  demurred  upon  the  same 
ground,  specifying  as  the  subjects  of  mis- 
joinder a  cause  of  action  to  cancel  a  con- 
tract made  with  one  of  the  defendants 
through  fraud,  a  cause  of  action  to  recover 
moneys  paid  to  the  defendants  over  and 
above  the  withdrawal  value  of  their  shares, 
and  a  cause  of  action  to  recover  damages  by 
reason  of  a  conspiracy  between  the  defend- 


ants ind  White  and  others.  The  defend- 
ants Silas  N.  Gallup,  Eli  H.  Gallup,  and 
Charles  W.  Winspear,  demurring  upon  the 
same  ground,  specified  as  the  subjects  of 
misjoinder  a  cause  of  action  on  contract  to 
recover  $18,000  paid  to  the  defendants  for 
their  resignation  as  officers  of  the  corpora- 
tion and  the  substitution  of  others  in  their 
places,  being  for  money  had  and  received  by 
defendants  belonging  to  the  plaintifT;  a 
cause  of  action  in  tort  to  set  aside  the  con- 
tract made  with  Charles  M.  Allen;  another 
to  recover  the  sum  of  $1,168.32  as  damages 
sustained  by  the  corporation  through  the 
wrongful  acts  and  conspiracy  of  the  defend- 
ants with  Reynolds,  White,  and  others;  and, 
finally,  one  for  damages  sustained  by  the 
corporation  through  the  wrongful  acts  and 
conspiracy  of  the  defendants  with  Reynolds, 
White,  and  others  in  turning  over  the  cor- 


age  of  the  corporation  or  its  stockholders. 
Booth  V.  Robinson,  55  Bfd.  410. 

The  directors  of  a  corporation  are  personally 
liable  if  they  suffer  the  corporate  funds  or 
property  to  be  wasted  or  lost  by  gross  negligence 
and  inattention  to  the  duties  of  their  trust. 
Horn  Silver  MIn.  Co.  v.  Ryan,  42  Minn.  196, 
44  N.  W.  56. 

Directors  of  a  moneyed,  or  other  joint-stock, 
corporation,  who  wilfully  abuse  their  trust,  or 
misapply  the  funds  of  the  company  by  which  a 
loss  is  sustained,  are  personally  liable,  as  trus- 
tees, to  make  good  that  loss,  and  they  are  equal- 
ly liable  if  they  suffer  the  corporate  funds  or 
properly  to  be  lost  or  wasted  bygross  negli- 
gence or  Inattention  to  the  dicier  dftheir  trust. 
Bobiniioo  T.  Smith,  3  Paige,  222,  24  Am.  Dec. 
212. 

*  Directors  of  a  corporation  (a  bank)  are  per- 
sonally liable  if  they  suffer  corporate  funds  or 
property  to  be  wasted  or  lost  by  gross  negli- 
gence or  inattention  to  the  duties  of  their 
trust,  and  an  action  may  be  maintained  against 
them  for  the  amount  of  such  losses.  Miesse  v. 
Loren,  5  Ohio  N.  P.  307. 

In  Killon  v.  Barnes,  106  Wis.  546,  82  N.  W. 
686  (which  involved  the  liability  of  directors 
of  a  bank>.it  was  held  that  the  standard  of  care 
required  of  directors  was  settled  by  North  Hud- 
son Mut.  BIdg.  &  L.  Asso.  v.  Chllds,  82  Wis. 
460,  52  N.  W.  600,  and  quotes  the  following  as 
^press^ng  the  rule  there  established :  "As 
they  [directors]  render  their  services  gi-atui- 
tously,  they  are  not  to  be  held  to  the  degree 
of  rebponslbliity  of  bailees  for  hire.  They  are 
not,  in  the  absence  of  any  element  of  positive 
misfeasance,  and  solely  on  the  ground  of  pas- 
sive negligence,  to  be  held  liable  unless  their 
negligence  is  gross,  or  they  are  fairly  subject 
to  the  imputation  of  want  of  good  fnlth.  The 
degree  of  cai*e  which  they  are  bound  to  exercise 
is  that  which  ordinarily  diligent  and  prudent 
men  would  exercise  under  similar  circumsiances 
*n  respect  to  a  like  gratuitous  employment,  re- 
gard being  had  to  the  usages  of  business  and 
the  circumstances  of  each  particular  case ;  they 
are  not  liable,  in  the  absence  of  fraud  or  In- 
tentional breach  of  trust,  for  negligence,  mis- 
takes of  judgment,  and  bad  management  In  mak- 
ing investments  on  doubtful  or  insuflScient  se- 
curity. Where  they  have  not  profited  personally 
by  their  bad  management,  or  appropriated  any 
of  the  property  of  the  corporation  to  their  own 
use,  courts  of  equity  treat  them  with  Indul- 
gence.*' 

In  ecott  V.  Depeyster,  1  Edw.  Ch.  518.  the 
court  resorted  to  the  rules  found  In  the  law  of 
bailments  to  determine  the  degrree  of  care  ex- 
acted of  directors,  and  the  degree  of  negligence 
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for  which  they  will  be  held  responsible.  It  says 
that  directors  having  an  interest  in  the  joint 
stock  of  the  company  are  not  bailees  who  are 
to  derive  no  benefit  from  their  undertaking,  but 
act  in  relation  to  a  bailment  beneficial  to  l>oth 
parties,  and  are  therefore  subject  to  the  rule 
that  they  are  answerable  for  ordinary  neglect, 
which  is  the  omission  of  that  care  which 
every  man  uf  common  prudence  takes  with 
his  own  concerns.  The  court  adds  that  to  re- 
quire a  greater  degree  of  care  would  be  adopt- 
ing too  rigid  a  rule,  and  would  render  them 
liable  for  slight  neglect ;  while  to  require  less 
would  be  relaxing  too  much  of  the  obligation 
that  binds  them  to  vigilance  and  attention  In 
regard  to  the  interests  of  those  confided  to 
their  care,  and  expose  them  to  liability  for 
gross  neglect  only, — which  is  very  little  short 
of  fraud  itself. 

Slight  care  and  grban  negligence — taking  the 
latter  term  in  its  ordinary  meaning  as  some- 
thing nearly  approaching  fraud  or  bad  faith — 
do  not  measure  the  duty  and  responsibility  of 
trustees  of  a  savings  bank,  but  they  are  bound 
to  exercise  ordinary  care  and  prudence  in  the 
trust  committed  to  them.  Hun  v.  Cary,  82 
N.  Y.  65,  37  Am.  Rep.  546.  The  court,  in  this 
connection,  said  it  was  true  that  authorities 
are  found  which  hold  that  such  trustees  are 
liable  only  for  crtuta  neiiligenHa,  which  literal- 
ly means  gross  negligence,  but  that  that  phrase 
had  been  defined  to  mean  the  absence  of  ordin- 
ary care  and  diligence  adequate  to  the  par- 
ticular case. 

d.  Stando/rd  of  reasonahle  care. 

Some  of  the  courts  have  defined  the  reasonable 
care  which  a  director  is  bound  to  exercise  as 
that  which  an  ordinarily  prudent  man  would 
exercise  In  his  own  private  affairs ;  thus : 

A  director  and  president  of  a  bank  is  charged 
with  the  duty  of  fidelity  and  prudence  such  as  a 
careful  man  would  exercise  In  his  own  affairs 
of  a  like  magnitude  and  importance,  and  is  lia- 
ble for  losses  suffered  by  the  bank  by  reason 
of  his  failure  to  exercise  such  degree  of  pru- 
dence. Commercial  Bank  ▼.  Chatfleld,  121 
Mich.  641,  80  N.  W.  712. 

The  measure  of  care  and  diligence  required 
of  directors  is  generally  held  to  be  such  as  a 
prudent  man  exercises  in  his  own  affairs:  but 
what  constitutes  a  proper  performance  of  the 
duties  of  a  director  is  a  question  of  fact  which 
must  t>e  determined  in  each  case  in  view  of  thr 
circumstances,  the  character  of  the  company, 
the  condition  of  its  business,  the  usual  method 
of  managing  such  business  and  all  other  rele- 
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poration  to  them^  and  enabling  them  to 
grossly  mismanage  its  business  and  waste 
its  effects.  Upon  the  trial  of  the  issues  of 
law  before  the  special  term  it  was  found 
that  causes  of  action  were  improperly 
united,  via.,  one  on  contract  to  recover  $1^,- 
000  received  by  the  defendants  to  the  use 
of  the  plaintiff,  united  with  a  cause  of  ac- 
tion in  tort,  to  wit,  one  to  set  aside  a  con- 
tract with  Charles  M.  Allen  entered  into 
through  fraud;  another  to  recover  moneys 
paid  to  the  defendants  in  excess  of  the  value 
of  their  stock:  and  a  third  to  recover  dam- 
ages by  reason  of  a  conspiracy  between  the 
defendants  with  White  and  others  to  turn 
over  the  property  of  the  plaintiff  to  them, 
knowing  them  to  be  irresponsible  and  un- 
trustworthy. An  interlocutory  judgment 
was  directed  and  entered  accordingly,  which, 
upon  appeal,  was  affirmed  by  the  appellate 


division  without  an  opinion,  two  of  the  jus- 
tices dissenting.  Upon  the  application  of 
the  plaintiff,  this  appeal  was  allowed,  and 
the  following  questions  certified  to  us  for 
decision:  First,  whether  the  complaint 
herein  states  more  than  one  cause  of  action; 
second,  whether,  if  the  complaint  states  two 
or  more  causes  of  action,  they  belong  to  the 
same  class,  either  tort  or  contract,  and  may 
be  joined ;  third,  whether  or  not,  if  the  com- 
plaint states  two  or  more  causes  of  action* 
they  arose  out  of  the  same  traoiiaction«  and 
are  consistent  with  each  other. 

Mr.  David  N.  Salisbury,  for  appellant; 

The  complaint  states  but  one  cause  of 
action.  The  demands  constitute  different 
elements  of  damage,  but  not  separate  causes 
of  action. 

People  V.  Ticeed,  6  Hun,  353,  Affirmed  in 


vant  facts.  Horn  Silver  Min.  Co.  v.  -Ryao, 
42  Minn.  196,  44  N.  W.  56. 

Directors  of  a  bank  are  only  bound  in  the 
management  of  its  affairs  to  use  reasonable 
diligence  and  prudence  such  as  men  usually  ex- 
ercise in  the  management  of  their  own  aifairs 
of  a  similar  nature.  But  they  are  personally 
liable  If  they  suffer  the  corporate  funds  or  prop- 
erty to  be  wasted  by  gross  negligence  or  inat- 
tention to  the  duties  of  their  trust  Ackerman 
V.  Ualsey,  37  N.  J.  Eq.  3&6,  Affirmed  in  38  N. 
J.  Eq.  601. 

When  one  deposits  money  In  a  savings  bank, 
or  talces  stock  In  a  corporation,  he  has  the 
right  to  expect  that  the  trustees  or  directors, 
who  are  chosen  to  take  his  place  in  the  man- 
agement and  control  of  its  property,  will  ex- 
ercise ordinary  care  and  prudence  In  the  trust 
committed  to  them, — ^the  same  degree  of  care 
and  prudence  that  men,  prompted  by  self  in- 
terest, generally  exercise  in  their  own  affairs. 
Hun  V.  Cary,  82  N.  Y.  65,  37  Am.  Rep.  546. 
See  also  Scott  v.  Depeyster,  1  Edw.  Ch.  513, 
supra,  to  the  same  effect. 

Directors  of  a  corporation  will  only  be  held 
to  answer  for  ordinary  neglect,  i.  e.,  for  the 
omission  of  that  care  which  every  man  of  or- 
dinary prudence  gives  to  his  own  affairs.  Vance 
V.  Phoenix  Ins.  Co.  4  Lea,  385. 

The  diligence  required  from  bank  directors  is 
that  exercised  by  prudent  men  about  their  own 
affairs,  being  that  degree  of  diligence  character- 
ized 'a.«  ordinary.  If  a  less  degree  of  diligence 
is  exercised,  the  negligence  is  gross,  and  for 
losses  consequent  he  is  liable.  Wallace  v.  Lin- 
coln Sav.  Bank.  89  Tenn.  630,  15  S.  W.  448. 

Directors  of  a  bank  must  exercise  ordinary 
care,  skill,  and  prudence  in  administering  its 
affairs,  i.  e.,  such  attention  as  an  ordinarily 
discreet  business  man  would  give  to  his  own 
concerns  under  similar  circumstances.  It  is  in- 
cumbent on  them  to  devote  so  much  of  their 
time  to  their  trust  as  Is  necessary  to  familiar- 
ize them  with  the  business  of  the  institution, 
and  to  supervise  and  direct  its  operations. 
Warren  v.  Robinson,  19  Utah,  289,  57  Pac.  287. 

Directors,  as  trustees  of  a  corporation,  are 
bound  to  manage  its  affairs  with  the  same  de- 
gree of  care  and  prudence  which  is  generally 
exercised  by  business  men  in  the  management 
of  their  own  affairs.  Marshall  v.  Farmers'  & 
M.  Sav.  Bank,  85  Va.  676,  2  L.  R.  A.  534,  8 
S.  E.  586.  See  also  Union  Nat.  Bank  v.  Hill, 
148  Mo.  380,  49  S.  W.  1012,  infra,  IV. 

The  court  in  Swentzel  v.  Penn  Bank,  147 
Pa.  140.  15  L.  R.  A.  30r),  23  Atl.  405,  415,  re- 
jects the  doctrine  that  the  director  of  a  bank 
virho  serves  gratuitously  Is  to  be  held  to  the 
same  ordinary  care  that  he  takes  of  his  own 
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affairs.  The  court  approves  the  position  of 
Judge  Sharswood  la  Spering's  Appeal,  71  Pa. 
11,  10  Am.  Rep.  684,  that  the  ordinary  care 
which  a  director  is  bound  to  exercise  is  not  the 
ordinary  care  which  a  man  takes  of  byib^own 
business,  but  the  ordinary  care  of  a  bank  di- 
rector In  the  business  of  a  bank.  It  says: 
"The  ordinary  care  of  a  business  man  In  his 
own  affairs  means  one  thing ;  the  ordinary  care 
of  a  gratuitous  mandatary  is  quite  another  mat- 
ter. The  one  Implies  an  oversight  and  knowl- 
edge of  every  detail  of  his  business;  the  other 
suggests  such  care  only  as  a  man  can  give  In 
a  short  space  of  time  to  the  business  of  other 
persons,  for  which  he  receives  no  compensa- 
tion." 

If  a  director  of  a  bank  performed  duties,  aa 
such,  in*  the  same  manner  as  they  were  per- 
formed by  directors  of  all  other  banks  in  the 
same  city,  it  may  not  fairly  be  said  that  he  was 
guilty  of  gross  negligence.    Ibid. 

The  criticism,  la  the  last  case,  of  the  doc- 
trine that  makes  the  care  which  an  ordinarily 
prudent  man  will  exercise  in  his  own  affairs 
the  criterion  of  the  care  required  of  directors, 
seems  well  founded.  It  is  doubtful  if  the  courts 
that  have  formally  adopted  such  criterion  have 
ever  really  determined  the  question  of  the  di- 
rectors* liability  by  reference  to  it.  It  exacts 
of  directors  an  amount  of  care  and  attention  to 
the  business  of  the  corporation  far  In  excess 
of  that  required  by  the  criterion  adopted  In  Uie 
Swentsel  Case,  for  It  Is  certainly  not  customary 
for  the  directors  of  banks  to  give  the  same  care 
and  attention  to  its  affairs  that  they  devote  to 
their  own  affairs.  As  applied  to  the  executive 
oflicer  of  a  corporation,  e.  g.,  the  cashier  of  a 
bank,  the  criterion  would  be  a  Just  and  reason- 
able one;  but  it  can  scarcely  be  required  that 
directors  shall  devote  the  same  amount  of  at- 
tention to  the  affairs  of  the  corporation  as  the 
executive  officers.  The  criterion  adopted  in  the 
Swentsel  Case  seems  to  have  the  support  of 
the  following  cases: 

The  ordinary  diligence  which  directors  are 
bound  to  exercise  in  the  performance  of  their 
ministerial  functions  Is  such  as  is  exercised  by 
other  prudent  and  diligent  officers  under  like 
circumstances.  Campbell  v.  Watson  (N.  J.  Eq.) 
50  Atl.  120. 

The  degree  of  care  required  of  directors  of  a 
bank  is  that  which  ordinarily  prudent  and  dili- 
gent men  will  exercise  under  similar  circum- 
stances, and  in  determining  that,  the  restric- 
tions of  the  statute  and  the  usages  of  business 
should  be  taken  into  account.  What  may  be 
negligence  in  one  case  may  not  be  want  of  or- 
dinary care  in  another,  and  the  question  of  neg- 
ligence is,  therefore,  ultimately  a  question  of 
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63  N.  Y.  194;  Oamer  ▼.  Harmony  Mills,  6 
Abb.  N.  C.  212,  56  How.  Pr.  452;  Vander- 
slice  v.'Neicton,  4  N.  Y.  130;  Bliss  v.  Win- 
ters, 38  App.  DiT.  174,  56  N.  Y.  Supp.  650; 
Thomas  v.  Thomas,  9  App.  Div.  487,  41  N. 
T.  Supp.  276 ;  Zocoolo  v,  Htcm,  25  Misc.  246, 
55  N.  Y.  Supp.  58;  Lang  v.  Th<icher,  48 
App.  Div.  313,  62  N.  Y.  Supp.  956;  Porter 
▼.  Intttmational  Bridge  Co,  163  N.  Y.  79, 
67  N.  E.  174;  Elias  v.  Schtceyer,  27  App. 
Div.  69,  50  N.  Y.  Supp.  180 ;  Smith  v.  Rath- 
bun,  22  Hun,  150. 

If  the  facts  alleged  constitute  two  or  more 
causes  of  action  they  belong  to  the  same 
class,  either  tort  or  contract,  and  may  be 
joined. 

Code  Civ.  Proc.  §  484,  subdivs.  1,  6;  Code 
Civ.  Proc.  §  3343,  subdiv.  10. 

If  the  complaint  states  two  or  more  causes 
cf  action  they  arise  out  of  the  same  transac- 


tion, are  consistent  with  each  other,  and 
may  be  joined. 

MoClure  v.  Lato,  161  N.  Y.  78,  65  N.  E. 
388;  2</ational  Trust  Co.  v.  Oleason,  77  N. 
Y.  400,  33  Am.  Rep.  632;  Mahler  v.  Schmidt, 
43  Hun,  512;  Garner  v.  Thorn,  56  How.  Pr. 
.452,  Affirmed  in  6  Abb.  N.  C.  212;  Lamming 
V.  Qalusha,  135  N.  Y.  239,  31  N.  E.  1024; 
Cass/'Y.  Higenhotam,  100  N.  Y.  248,  3  N.  E. 
189:  Mackenzie  v.  Hatton,  6  Misc.  154,  26 
N.  Y.  Supp.  873. 

Mr.  Richard  E.  WMte,  for  respondent 
Allen : 

The  first  and  second  causes  of  action,  to 
recover  the  alleged  $1,168.53  and  the  $18,- 
000,  are  actions  ex  contractu  to  recover  the 
consideration  made  by  defendants  out  of  the 
contract  of  sale  of  their  trust  relationship 
with  plaintiff  corporation. 

McClure  v.  Law,  161  N.  Y.  79,  55  N.  E. 


fact  to  be  determined  under  all  the  clrcum- 
Btances.  Briggs  v.  Spaulding,  141  U.  S.  132; 
35  L.  ed.  6fi'A  11  Sup.  Ct  Rep.  924. 

The  cuntoma  and  methods  of  the  community 
In.^hich  a  banking  business  is  done  are,  for 
snch  community,  a  standard  of  prudence  and 
diligence  by  which  the  responsibility  of  the 
bank  officers  and  directors  is  to  be  tested ;  and 
If  there  Is  ground  to  believe  that  there  bas  been 
a  reasonable  conformity  to  such  methods  and 
customs,  and  absolute  good  faith  and  honesty 
of  purpose,  it  would  be  unjust  to  hold  to  a 
personal  accountability  for  loans  which  subse- 
Qucut  events  proved  unwise.  Wheeler  v.  Aiken 
County  Loan  &  Sav.  Bank,  75  Fed.  781. 

Where  the  ground  of  liability  of  a  director  of 
a  corporation  is  for  nonfeasance,  negligence,  or 
misconduct,  in  respect  to  matters  within  the 
■cope  of  the  proper  powers  of  the  officer,  he 
will  be  held  responsible  only  for  the  failure  to 
bring  to  the  discharge  of  his  duties  such  degree 
of  attention,  care,  skill,  and  judgment  as  are 
ordinarily  used  in  practice  in  the  discharge  of 
sUch  duties  or  employments ;  the  degree  of  care, 
skill,  and  Judgment  depending  upon  the  subject 
to  which  it  is  to  be  applied,  the  particular  cir- 
cumstances of  the  case,  and  the  usages  of  the 
business.  North  Hudson  Mut.  BIdg.  &  L.  Asso. 
V.  Chllds.  82  Wis.  460,  52  N.  W.  600.  See  also 
Savings  Bank  v  Caperton,  87  Ky.  306,  8  S. 
W.  885,  infra,  IV. 

Dunn  V.  Kyle,  14  Bush.  134,  holds  that  since 
the  stockholders  o^  a  bank  knew  of  the  quali- 
fication of  the  directors  when  the  latter  under- 
took to  act,  tbeir  implied  agreement  was  merely 
to  discharge  their  duties  faithfully  to  the  extent 
of  their  ability,  citing  from  Story  on  Bailments 
to  the  effect  that  all  that  is  required  of  a  man- 
datary, who  is  known  to  possess  no  particular 
skill  or  knowledge,  is  a  fair  exercise  of  Judg- 
ment, knowledge,  and  capacity. 

Directors  of  a  bank  are  not  merely  required 
to  be  honest,  but  they  must  also  bring  to  the 
discharge  of  the  duties  they  undertake  ordinary 
competency.  They  cannot  excuse  Imprudence 
or  indifference  by  showing  honesty  of  interest 
coupled  with  gross  ignorance  or  inexperience, 
or  coupled  with  an  absorption  of  their  time  and 
attention  In  their  private  affairs.  Warner  v. 
Penoyer,  44  L.  R.  A.  761,  33  C.  C.  A.  222,  61 
U.  S.  App.  372,  91  Fed.  587;  Williams  v.  Mc- 
Kay, 46  N.  J.  Eq.  25,  18  Atl.  824. 

e.  Nonfeasance  and  misfeasance. 

It  Is  apparent  from  the  cases  already  cited 
that  the  liability  of  directors  at  common  law 
to  not  confined  to  misfeasance  as  distinguished 
%5  L.  R.  A. 


from  nonfeasance,  and  the  point  is  emphasized 
{n  the  following  cases : 

Directors  of  a  corporation  may  be  guilty  of 
acts  of  commission  or  omission,  of  malfeasance 
or  nonfeasance.  Charitable  Corp.  v.  Sutton,  2 
Atk.  400. 

An  officer  or  agent  of  a  corporation  is  liable 
to  it  for  all  damages  occasioned  by  his  violation 
of  the  duties  and  obligations  he  owes  to  Its 
principal,  whether  it  consist  in  positive  miscon- 
duct, or  neglect,  or  omissions.  Ohio  Life  In& 
&  T.  Co.  V.  Merchants'  Ins.  St  T.  Co.  11  Humph. 
1,  53  Am.  Dec.  742. 

The  English  companies  act  of  1862,  {  165, 
provided  that  directors  who  had  been  guilty  of 
any  "misfeasance  or  breach  of  trust"  should 
be  accountable  to  the  liquidator  upon  the  wind- 
ing up  of  the  company.  In  Re  Liverpool  House- 
hold Stores  Asso.  62  L.  T.  N.  S.  873,  59  L.  J. 
Ch.  N.  S.  616,  Kekewlch,  J.,  repudiated  the  view* 
that  the  liability  contemplated  by  the  act  was 
limited  to  mere  misfeasance  as  distinguished 
from  nonfeasance.  He  refers  to  the  statement 
of  Fry,  L.  J.,  in  Re  Wedgwood  Coal  &  I.  Co.  47 
L.  T.  N.  S.  612,  31  Week.  Rep.  181,  that  "the 
legislature  plainly  did  not  refer  to  cases  of  mere 
nonfeasance,  except,  of  course,  wherci  there  has 
in  fact  been  a  breach  of  trust ;"  and  says  that 
the  whole  point  lies  in  the  exception  which 
recognizes  all  breaches  of  trust  as  coming 
within  the  purview  of  the  statute. 

If  the  directors  of  a  Joint-stock  trading  com- 
pany apply  money  of  the  company  for  purposes 
so  outside  its  powers  that  the  company  cannot 
sanction  such  application,  they  may  be  made 
personally  liable  as  for  a  breach  of  trust.  On 
the  other  hand.  If  they  apply  the  money  of  the 
company,  or  exercise  any  of  its  powers,  in  a 
manner  which  is  not  ultra  vires,  then  a  strong 
and  clear  case  of  misfeasance  must  be  made  to 
render  thom  liable.  Re  Faure  Electric  Accumu- 
lator Co.  L.  R.  40  Ch.  Div.  141,  58  L.  J.  Cb.  N. 
S.  48,  59  L.  T.  N.  S.  918,  37  Week.  Rep.  116. 
The  negligence  for  which  a  director  will  be  held 
liable  must  be  such  as  will  make  a  managing 
director  of  a  business  liable  to  his  employers. 
The  director  must  be  guilty  of  such  negligence 
as  would  make  him  liable  In  an  action.  Mere  Im- 
prudence is  not  such  negligence.  W^ant  of  Judg- 
ment Is  not.  It  must  be  such  negligence  as 
would  make  a  man  liable  in  point  of  law.  Lord 
Justice  Brett  in  Marzetti's  Case,  28  Week.  Rep. 
542,  42  L.  T.  N.  S.  206,  Approved  in  Re  Faure 
Electric  Accumulator  Co.  L.  R.  40  Ch.  Div.  141, 
58  L.  J.  Oh.  N.  S.  48,  59  L.  T.  N.  S.  918,  37 
Week.  Rep.  116. 
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388,  20  App.  Div.  463,  47  N.  Y.  Sujpp.  84; 
Sugden  v.  Croasland,  3  Smale  &  G.  192; 
Perry,  Tr.  §  427 ;  Sheridan  v.  Sheridan  Elec- 
tric Light  Co.  38  Hun,  396;  Cook,  Corp.  § 
G50;  Penman  v.  Slocum,  41  N.  Y.  53;  1  Am. 
&  Eiig.  Enc.  Law,  2d  ed.  pp.  1072,  1181; 
Mechem,  Agency,  §§   113,  469,  622. 

An  action  for  an  accounting  of  profits  is 
ew  contra<:tu,  and  is  based  upon  the  theory 
that  the  money  had  and  received  by  defend- 
ants was  for  and  on  account  of  plaintiff, 
and  the  money  is  and  was  plaintiff's  and 
was  received  under  the  contract  for  the  sale 
of  plaintiff's  trust  property. 

1  Enc.  PI.  &  Pr.  pp.  84,  93 ;  Cohh  v.  Dowa, 
10  N.  Y.  341;  3  Bl.  Com.  163;  Freer  v.  Den- 
ton, 61  N.  Y.  496. 

If  defendants  received  this  mone^,  not 
by  virtue  of  a  contract  of  sale  of  plaintiff's 
property,  or-  as  a  consideration  of  the  trans- 


fer of  the  trust  estate,  plaintiff  is  not  en- 
titled to  the  money,  and  cannot  recover  it. 

Patrick  v.  Metcalf,  37  N.  Y.  332;  Butter- 
tcorth  V.  Oould,  41  N.  Y.  457 ;  Rowe  ▼.  Bank 
of  Auburn,  61  N.  Y.  676;  Hathaway  r. 
Uomer,  54  N.  Y.  656;  Hathaway  v.  Cincin- 
natuH,  02  N.  Y.  444 ;  Peckham  v.  Van  Wagen- 
cn,  83  N.  Y.  40.  38  Am.  Rep.  392. 

When  inconsistent  or  improper  causes  are 
united,  defendant  may  demur  or  oompel 
plaintiff  to  elect  upon  which  cause  it  will 
stand. 

Code  Civ.  Proc.  §  488;  7  Enc.  PI.  &  Pr. 
p.  361;  6  Enc.  PI.  &  Pr.  p.  340;  McClure  v. 
Law,  20  App.  I>iv.  462,  47  N.  Y.  Supp.  84; 
McClure  v.  Wilson,  13  App.  Div.  278,  43  N. 
Y.  Supp.  209;  Keep  v.  Kaufman,  56  N.  Y. 
332;   Wilea  v.  Suydam,  64  N.  Y.  173. 

The  third  cause  of  action  is  in  the  nature 
of  a  disalFirmance  of  the  contract  of  sale  of 


f.  Questions  of  law  or  foot;  burden. 

See  also  Hun  ▼.  Gary,  82  N.  T.  it5,  37  Am. 
Rep.  546.  infra.  III.  b,  2,  and  Warner  v.  Pen- 
oycr,  44  L.  K.  A.  761,  33  C.  C.  A.  222,  61  U-  S. 
App.  372,  91  Fed.  587,  infra,  V.  e. 

The  kind  of  care  and  attention  which  it  is 
Incumbent  on  directors  to  bestow,  and  the  de- 
gree of  negligence  which  will  charge  them  with 
llabiliiy,  are  a  matter  of  law ;  but  whether 
such  negligence  is  justly  imputable  to  them,  in 
not  having  prevented,  by  an  earlier  discovery, 
long  conllnued  and  enormous  depredations  on 
their  funds  by  their  secretary,  is  a  question  of 
fact  to  be  determined  by  the  evidence.  Scott 
V.  Depeyster,  1  Edw.  Ch.  513. 

The  liability  of  directors  In  each  case  must 
depend  upon  the  peculiar  clrcamstances  of  the 
case.  Warren  v.  Robison,  19  Utah,  289,  57 
•Pac.  287. 

The  onus  of  proof  of  fraud,  combination,  or 
gross  negligence,  to  render  directors  personally 
liable,  is  upon  the  party  making  the  charge ; 
and  the  proof  must  be  clear  and  manifest. 
Booth  v.  Robinson,  55  Md.  419. 

The  burden  is  upon  the  liquidator  of  the 
company  seeking  to  hold  the  directors  person- 
ally liabje  because  of  the  nonperformance  of  a 
duty  incumbent  upon  them  to  show  that  non- 
performance of  that  duty  amounted  to  crass 
negligence.;  but  if  the  admitted  or  proved  facts 
and  circumstances  justify  the  court  in  holding 
that  there  was  negligence  of  that  character,  but 
fit  the  same  time  point  to  an  absence  of  per- 
fect lenowledge  of  ail  that  occurred,  so  as  to 
make  It  possible,  or  even  likely,  that  a  satia- 
factory  explanation  ought  to  be  forthcoming. 
It  is  iu'^umbent  upon  the  directors  to  make  such 
explanation.  Ke  Liverpool  Household  Stores 
Asso.  62  L.  T.  N.  S.  873,  59  L.  J.  Ch.  N.  S.  616. 

II.  Liability  for  acts  in  excess  of  their  power. 

a.  In  general. 

Directors  of  a  national  bank,  who  assent  to 
a  loan  to  a  codirector  in  excess  of  one  tenth  of 
the  capital  stock,  are  liable  at  least  to  the  ex- 
tent of  the  loss  resulting  from  such  loan;  but 
the  borrower  himself  is  not  liable  under  such 
statute,  since,  in  procuring  the  loan  to  himself, 
he  must  be  regarded  as  having  acted  as  an  in- 
dividual, and  not  as  a  director  of  the  bank. 
Witters  v.  Bowles,  31  Fed.  1. 

The  concluding  paragraph  of  i  5239,  U.  S. 
Rev.  Stat.,  which  declares,  in  effect,  that  the 
directors  of  a  national  bank  shall  l>e  personally 
liable  for.  damages  resulting  from  violations  of 
the  national  banking  act  provided  they  partici- 
55  L.  R.  A. 


pate  therein  or  assent  thereto.  Is  nothing  mor« 
than  a  recognition  of  the  liability  which  the  di- 
rectors of  such  Institutions  would  incur  at 
common  law  in  the  absence  of  the  statute.  The 
directors  of  a  bank  or  other  corporation  are, 
and  always  were,  personally  liable  at  common 
law  for  unauthorized  acts,  as  well  as  for  a 
failure  to  exercise  proper  care  and  diligence 
to  the  discharge  of  the  duties  of  their  office 
when  such  acts  of  misfeasance  or  nonfeasance 
are  productive  of  damage  to  the  corporation. 
Cockrlll  V.  Cooper,  29  C.  C.  A.  529,  57  U.  8. 
App.  576,  86  Fed.  7. 

See  also  Ilun  v.  Cary,  82  N.  Y.  65,  37  Am. 
Rep.  546,  infra,  III.  a ;  Cooper  v.  Hill.  36  C.  C. 
A.  402,  94  Fed.  582,  infra.  III.  b,  2 ;  and  Scott 
V.  Depeyster,  1  Edw.  Ch.  513.  infra,  VII. 

For  liability  of  directors  when  acts  are  done 
by  executive  officers  or  employees,  see  infra, 
IV. :  when  done  by  codlrectors,  see  infra,  V. 
C  d. 

When  the  liability  of  directors  Is  predicated 
of  acts  in  excess  of  the  power  oonferred  upon 
them,  the  criterion  of  reasonable  care  which 
determines  their  liability  when  they  keep  within 
their  powers  does  not  apply,  or,  if  so,  applies 
merely  for  the  purpose  of  determining  whether 
they  should  have  known  that  the  acts  in  ques- 
tion were  In  excess  of  their  power.  If  they 
knowingly  exceeded  their  authority,  and  thereby 
inflicted  a  loss  on  the  corporation,  it  is  not  cpr'n 
for  the  court  to  subject  what  they  did  to  the 
test  of  reasonable  care;  but  their  liability  fol- 
lows as  a  matter  of  course,  even  if.  in  the  ab- 
sence of  any  such  restriction  on  their  author* 
ity,  their  acts  would  have  successfully  met  the 
test  of  reasonable  care,  unless  there  has  l>een 
such  acquiescence  on  their  part  of  the  persons 
interested  as  estops  them  to  complain. 

An  action  at  common  law  for  breach  of  duty 
may  be  maintained  by  the  corporation  or  re- 
ceiver against  the  directors  of  a  bank,  for  vio- 
lation of  the  statute  forbidding  loans  to  single 
individuals  in  excess  of  a  prescribed  limit,  not- 
withstanding that  the  statute  itself  imposes  no 
penalty  or  liability  for  the  violation  of  its  pro- 
visions. Thompson  v.  Greeley,  107  Mo.  677,  17 
S.  W.  962. 

Directors  of  a  bank  are  liable  for  actual 
losses  resulting  to  the  bank  from  their  wilful 
disregard  of  Mo.  Rev.  Stat.  1879,  i  916.  for- 
bidding the  making  of  a  loan  to  one  person  in 
excess  of  one  fourth  of  the  bank's  capital  stock. 
Thompson  v.  Swain.  107  Mo.  594,  17  S.  W.  967. 

Managers  of  a  savings  bank,  who,  after  com- 
plying with  a  statute  and  order  of  court  by 
Investing  the  funds  of  the  bank  in  certain  se- 
curities, loan  such  securities  to  third  persons 
in  violation  of  the  spirit  of  the  statute  and  or- 
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plaintiiTi  property  becaute  of  the  alleged 
conspiracy,  and  seeks  to  declare  void  the 
contract  with  Allen«  which  is  part  of  the 
consideration  for  thaJt  contract  claimed  to  be 
void  because  of  the  conspiracy. 

14  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  161; 
21  Am.  &,  £ng.  Enc  Law,  p.  01. 

The  fourth  cause  of  action  is  one  in  tort 
to  recover  damages  sustained  in  consequence 
of  defendants'  breach  of  trust  in  conspiring 
wrongfully  and  unlawfully  with  White, 
Beynolds,  and  others,  and  in  pursuance 
thereof  turning  plaintiff's  offices  and  prop- 
erty over  to  said  persons,  knowing  them  to 
be  imtrustworthy  and  irresponsible,  whereby 
plaintiff  suffered  injury  and  loss. 

6  Am.  &  £ng.  Enc.  Law,  2d  ed.  pp.  832, 
840;  Cooley,  TorU,  124;  1  Bouvier,  Law 
Diet.  Conspiracy. 


An  action  for  conspiracy  it  6»  delioiOg 
and  not  es  oontractu, 

7  £no.  PI.  &  Pr.  pp.  362,  363;  Avila  v. 
MaaiJiaitan  Chemical  Co.  32  Uun,  1;  Breioer 
V.  Ford,  5U  Hun,  26,  12  N.  Y.  Supp.  619. 

What  principle  of  law  is  there  allowing 
one  to  bring  action  against  another  to  re- 
cover the  bribe  money  received  for  his  con- 
spiracy ? 

National  Trust  Go.  v.  Gleason,  77  N.  Y. 
400,  33  Am.  Rep.  632;  New  York  Guaranty 
^  Indemnity  Co.  v.  OUason,  78  N.  Y.  603; 
MoClure  v.  Wilson,  13  App.  Div.  278,  43  N. 
Y.  Supp.  209;  MoClure  v.  Law,  20  App.  Div. 
462,  47  N.  Y.  Supp.  84. 

There  are,  at  least,  two  causes  of  action 
in  plaintiff's  complaint  which  are  improperly 
joined. 

The  plaintiff  seeks  to  recover  about  $18,- 
000,  which,  it  is  alleged,  is  the  sum  of  money 


der,  are  responsible,  in  an  action  against  them 
bj  the  receiver,  for  losses  resulting  to  the  bank 
from  their  condact  In  that  respect,  as  if  they 
had  loaned  the  fimds  of  the  bank  In  the  first 
instance  to  snch  third  persons.  Wilkinson  y. 
Dodd,  40  N.  J.  £q.  123,  8  Atl.  360,  Affirmed  in 
41  N.  J.  Eq.  506,  7  Atl.  387. 

A  director  and  memt>er  of  the  finance  com- 
mittee of  a  savings  bank  is  liable  for  the  loss 
resulting  from  a  loan  which,  with  his  consent, 
was  made,  in  violation  of  statute,  upon  the  se- 
curity of  real  property  which  he  knew  was  4ot 
worth  double  the  amount  of  the  encumbrances 
thereon,  although  he  acted  in  good  faith,  and 
did  not  derive  any  benefit  from  the  loan.  Wil- 
liams V.  McDonald,  42  N.  J.  Eq.  892,  7  Atl.  866, 
Reversing  87  N.  J.  Eq.  409.  The  court  held 
lliat  the  defendant  would  not  be  chargeable  for 
any  mere  error  of  judgment  or  mistake  In  esti- 
mating the  value  of  the  property,  using  reason- 
able and  ordinary  care  in  forming  that  Judg- 
ment and  making  the  estimate ;  but  that  in  the 
case  at  bar  there  was  no  such  error  or  mistake, 
for  he  knew  the  purchase  price  of  the  property, 
which  barely  exceeded  the  encumbrances,  and 
was  well  acquainted  with  its  rentals,  its  loca- 
tion and  advantages,  which  would  not  fairly 
justify  an  estimate  of  value  exceeding  twice  the 
amount  of  the  encumbrances. 

Bank  officers  are  but  agents  of  the  corpora- 
tion, and  If  they  transcend  or  abuse  their  pow- 
ers, are  responsible  to  their  principal  as  are 
the  agents  of  an  individual.  Austin  v.  Daniels, 
4  Denio,  290. 

Where  che  directors  of  a  bank  purchase  se- 
curities for  purposes  outside  of  the  bank's  bus- 
iness, and  sign  a  contract  obliging  the  bank 
to  pay  for  the  same,  and  then  take  money  from 
the  bank  to  fulfil  the  engagement,  they  are  li- 
able to  the  receiver  of  the  bank  for  the  money 
so  taken.     Ibid. 

Tnistees  of  a  savings  bank,  who  sanction 
loans  made  on  Improper  and  insufficient  secur- 
ity in  violation  of  the  express  provision  of  the 
charter,  are  liable  to  the  receiver  of  the  bank 
for  the  resulting  loss  to  the  bank.  Paine  v. 
Bamum.  59  How.  Pr.  803. 

Where  the  act  in  excess  of  power,  done  by 
the  officers,  directors,  and  agents  of  the  corpo- 
ration, is  complete,  their  Individual  responsibil- 
ity Is  rested  on  the  ground  of  fraud  on  the  cor- 
poration, or  of  connivance  at  such  fraud  in 
others,  or  when  such  fraud  might  have  been  pre- 
vented had  they  given  ordinary  attention  to 
their  duties,  or  where  there  was  a  clear;  un- 
mistakable want  of  authority  to  do  the  act  com- 
plained of,  and  the  parties  must  have  known 
they  were  acting  beyond  their  powers  and  in 
violation  of  Iheir  duties.  Hawkins  v.  Railroad 
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Co.  1  Shannon  Cas.  290,  as  Digested  in  2  Webb 
&  Meigs'   (Tenn.)  Digest,  p.  963. 

b.  As  affected  by  mistake. 

See  also  Vance  v.  Phoenix  Ins.  Co.  4  Lea,  885» 
infra,  IV. 

Directors  of  a  bank  can  never  set  up  as  a 
defense  in  an  action  by  depositors  to  hold  them 
personally  iiable,  that  they  were  ignorant  of 
the  provisions  of  the  company's  charter  or  by- 
lawa  Marshall  v.  Farmers'  &  21.  Sav.  Bank,  8B 
Va.  G76,  2  L.  R.  A.  584,  8  S.  B.  686. 

It  is  somewhat  difficult  to  determine  the  exact 
standard  of  care  which  is  adopted  in  Re  Liver^ 
pool  Household  Stores  Asso.  62  L.  T.  N.  S.  878, 
59  L.  J.  Ch.  N.  S.  616,  where  the  liability  of  di- 
rectors is  predicated  of  an  act  in  excess  of  the 
powers  intrusted  to  them  by  the  company ;  but 
it  is  clear  that,  in  the  view  of  the  court,  the 
mere  fact  that  the  directors  acted  honestly  is 
not  sufficient  to  excuse  them- in  such  case;  and 
the  opinion  also  seems  to  require  a  higher  de- 
gree of  care  from  them  in  determining  the  ex- 
tent of  their  powers  than  is  required  in  the  ex- 
ercise of  powers  actually  confided  to  them. 

In  Pickering  v.  Stephenson,  L.  R.  14  Eq.  322, 
41  L.  J.  Ch.  N.  S.  493,  26  L.  T.  N.  S.  608,  20 
Week.  Rep.  634,  the  court  held  that  the  direct- 
ors of  a  corporstlon  should  be  restrained  from 
applying  the  funds  of  the  company  In  the  fur- 
ther payment  of  the  cost  of  a  prosecution  for 
libel  brought  by  them,  upon  the  ground  that 
such  use  of  the  company's  funds  was  ultra  vires 
of  the  majority ;  but  it  was  held  that  they  were, 
not  liable  to  repay  the  amounts  already  ex- 
pended for  such  purposes,  It  appearing  that 
they  sincerely  believed,  in  making  such  expen- 
ditures, they  were  giving  efPect  to  the  Inform- 
ally expressed,  but  palpable,  wishes  of  a  large 
majority  of  their  constituents. 

In  Studdert  v.  Grosvenor,  L.  R.  33  Ch.  Div. 
528,  55  L.  J.  Ch.  N.  S.  689,  55  L.  T.  N.  S.  171, 
34  Week.  Rep.  754,  50  J.  P.  710,  the  court,  fol- 
lowing the  decision  in  Pickering  v.  Stephenson, 
L.  R.  14  Eq.  322,  41  L.  J.  Ch.  N.  S.  493,  26  L. 
T.  N.  S.  608,  20  Week.  Rep.  654,  held  that  di- 
rectors of  a  company  were  not  liable  to  repay 
to  it  the  amounts  expended  by  them  in  the  pros- 
ecution of  a  person  for  libeling  them,  and  in 
obtaining  proxies  to  be  used  at  the  election  of 
directors,  notwithstanding  that  these  expendi- 
tures were  ultra  vires  of  the  majority,  so  that 
future  expenditures  for  such  purposes  should 
be  restrained. 

In  Cullerne  v.  London  &  S.  General  Perma- 
nent Bldg.  Soc.  L.  R.  25  Q.  B.  Div.  4^5,  Llndley, 
L,  J.,  expressed  the  opinion,  though  it  was  not 
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which  was  paid  to  the  defendants  hy  White 
and  Reynolds  for  the  transfer  to  them  and 
their  associates  of  the  management  and  con* 
trol  of  the  plaintiff  together  with  its  prop- 
erty and  efiects.  This  is  a  cause  of  action 
upon  contract  for  money  had  and  received 
by  defendants  to  and  for  the  use  of  plaintiff. 

MciHure  v.  Wilaon,  13  App.  Div.  274,  43 
N.  Y.  Supp.  209 ;  McGlure  v.  Law,  161  N.  Y. 
78,  55  N.  K.  388,  20  App.  Div.  462,  47  N.  Y. 
Supp.  84. 

Another  cause  of  action  found  in  this  com- 
plaint is  to  recover  damages  caused  by  the 
mismanagement  of  plaintiff  by  Reynolds  and 
White  and  their  associates.  This  cause  of 
action  is  one  in  tort. 

McClure  v.  Wilson,  13  App.  Div.  278,  43 
N.  Y.  Supp.  209;  McClure  v.  Law,  20  App. 
Div.  462,  47  N.  Y.  Supp.  84. 

The  plaintiff  in  the  action  at  bar,  by  seek- 


ing to  recover  the  $18,000,  in  effect  ratifies 
the  action  of  the  defendants  in  turning  over 
the  management  of  the  plaintiff  to  White 
and  Reynolds  and  their  associates;  and,  not 
being  satisfied  to  recover  the  amount  alleged 
to  have  been  paid,  it  then  seeks  to  make  the 
defendants  liable  for  all  damages  alleged 
to  have  been  caused  by  the  mismanagement 
of  these  same  persons. 

It  must  either  proceed  upon  the  theory 
that  the  contract  is  valid,  or  it  must  repudi- 
ate the  whole  contract,  and  simply  recover 
damages  which  it  has  suffered  by  reason  of 
the  wrongful  acts  of  defendants  in  placing 
the  control  of  its  property  in  the  hands  of 
Reynolds  and  White  and  their  associates. 

Bank  of  Beloit  v.  Beale,  34  K.  Y.  473 ; 
Rodermnnd  v.  Clark,  46  N.  Y.  354;  Keep 
V.  Kaufman,  56  N.  Y.  332. 


necessary  to  the  decision,  that  if  a  director  act- 
ing ultra  vires,  i.  e.,  not  only  beyond  his  own 
power,  bnt  also  beyond  any  power  the  com- 
pany can  confer  upon  him,  parts  with  money  of 
the  company,  the  fact  that  he  acts  bona  fide 
and  with  the  approval  of  a  majority  of  the 
shareholders  cannot  avail  him  as  a  defense 
to  an  action  by  the  company  to  compel  him  to 
replace  the  money.  He  disapproved  of  the  po- 
sition taken  by  Wickens,  V.  C,  in  the  cases  Just 
cited. 

Directors  of  an  insurance  company  are  not 
responsible  to  the  corporation,  or  the  stock- 
holders, for  an  honest  mistake  as  to  the  kind  of 
investments  allowed  by  the  charter,  where  the 
charter  provision  is  obscure  and  susceptible  of 
diiTerent  interpretations  in  that  respects  Scott 
V.  Depeyster,  1  Edw.  Ch.  513. 

But  bank  directors  cannot  avoid  liability  for 
losses  to  the  bank  from  delegating  to  the  cash- 
ier, in  violation  of  the  charter,  the  power  to 
discount  bills  and  notes,  upon  the  ground  of 
want  of  knowledge  of  the  impropriety  of  such 
action,  where  the  language  of  the  charter  was 
clear  and  its  meaning  plain.  Percy  v.  Hil- 
laadon.  8  Mart.  N.  S.  68. 

Directors  of  a  coii)oration  will  not  be  held 
to  account  personally  for  funds  of  the  corpora- 
tion expended  by  them  for  purposes  in  excess  of 
their  authority,  where  they  acted  honestly  and 
did  what  they  esteemed  to  be  for  the  best  inter- 
ests of  their  corporation.  If  their  act  was  not 
■o  clearly  in  excess  of  their  authority  that  they 
were  bound  to  know  and  avoid  it.  Watt's  Ap- 
peal, 78  Pa.  370. 

Directors  of  a  corporation  are  not  person- 
ally responsible  for  a  violation  of  the  charter 
where  such  violation  was  the  result  of  a  mis- 
take as  to  their  powers,  made  by  them  while 
acting  in  good  faith,  and  was  such  as  might 
have  resulted,  even  with  the  exercise  of  such 
ordinary  prudence  as  a  man  practises  in  his 
own  Rffalrs.  Hodges  v.  New  England  Screw 
Co.  1  R.  I.  312,  53  Am.  Dec.  624. 

But  directors  of  a  savings  bank  cannot  avoid 
liability  for  losses  from  loans  made  on  personal 
security  in  violation  of  the  charter  because  of  a 
belief  that  such  loans  were  authorized,  where 
such  belief  was  founded  on  a  mere  rumor,  and 
entertained  without  a  reading  of  the  charter 
itself,  notwithstanding  that  the  charter  provi- 
sion upon  the  polut  may  have  been  obscure. 
Williams  v.  McKay,  46  N.  J.  Eq.  25,  18  Atl. 
824. 

Directors  of  a  savings  bank,  who  seek  to 
avoid  liability  for  permitting  loans  on  personal 
security  in  violation  of  the  charter  upon  the 
ground  of  a  mistake  as  to  the  meaning  of  ths 
charter  provision  on  the  subject,  have  the  bur- 
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den  of  showing  that  the  mistake  was  an  excus- 
able one,  and  the  mere  fact  that  the  provision 
was  of  such  a  character  that  it  might  have 
misled  them  will  not  avail  if  their  belief  that 
it  permitted  loans  to  be  made  on  personal  se- 
curity was  founded  on  mere  rumor,  and  not 
upon  a  reading  of  the  provision  itself.     Ibid. 

It  is  not  always  necessary  that  a  director 
of  a  bank,  in  order  to  avoid  liability  for  viola- 
tions of  the  charter  upon  the  ground  of  an  ex- 
cusable mistake  as  to  its  requirements,  shall 
have  consulted  counsel  upon  the  point.  A  mis- 
taken interpretation  of  the  charter's  provision 
may  be  adopted  by  a  director  without  the  least 
doubt  as  to  the  correctness,  in  which  case  noth- 
ing indicates  the  desirability  of  counsel's  ad- 
vice ;  but  where  there  is  an  uncertainty  or  doubt 
as  to  the  propriety  of  the  construction,  proper 
care  would  require  resort  to  skilled  assistance. 
Ibid. 

Mistakes  by  the  directors  of  a  bank  as  to 
what  is  the  law  serve  to  excuse  them  where 
correct  knowledge  could  be  reasonably  expected 
only  from  a  professional  man ;  but  even  In  such 
cases,  if  the  directors  feel  any  doubts,  they  may 
be  guilty  of  neglect  If  they  fail  to  seek  and  be 
guided  by  competent  legal  advice.  Marshall  v. 
Farmers'  &  M.  Sav.  Bank,  85  Va.  676,  2  L.  R. 
A.  534,  8  S.  E.  586. 

If  directors  feel  any  doubts  as  to  the  law, 
they  may  be  guilty  of  neglect  if  they  fail  to 
seek,  and  be  guided  by,  competent  legal  advice: 
but  it  is  not  in  all  cases  necessary  that  they 
should  have  sought  legal  advice  to  enable  them 
to  plead  a  mistake  of  law  as  an  excuse  for  their 
violations  of  the  requirements  of  the  charter 
or  by-laws  of  the  corporation.  Vance  v.  Phoe- 
nix Ins.  Co.  4  Lea,  385. 

But  advice  of  counsel  does  not  seem  to  be  suf- 
ficient of  Itself  to  excuse  the  directors:  thus: 

The  payment  of  brokerage  or  commission  to 
a  stockbroker  for  placing  the  shares  of  a  Joint- 
stock  company,  whose  articles  of  association 
provide  that  it  may  do  such  things  as  may  be 
deemed  incidental  or  conducive  to  the  attain- 
ment of  the  specified  objects  of  the  company. 
Is  ultra  vires,  and  the  directors  are  liable  to  the 
liquidators  of  the  company  for  making  such 
payments,  notwithstanding  that  they  acted 
upon  the  advice  of  counsel.  Re  Faure  Electric 
Accumulator  Co.  L.  U.  40  Ch.  Div.  141,  58  L. 
J.  Ch.  N.  S.  48,  39  L.  T.  N.  S.  918,  87  Week. 
Rep.   116. 

Directors  of  an  insurance  company,  who  par- 
ticipate in  an  unlawful  transaction  by  which 
part  of  its  assets  are  withdrawn  from  its  treas- 
ury, are  liable  for  the  full  extent  of  the  dam- 
age thereby  caused  to  the  corporation,  and  the 
liability  cannot  be  evaded  by  the  plea  that  the 
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Messrs.  Reed  Jb  Shntt  for  respondents 
Grallup  et  al. 

Mr.  C.  M.  Allen  for  respondents  Barnard 
et  al. 

Vans,  J.«  delivered  the  opinion  of  the 
court: 

The  defendants  conspired  to  wreck  the 
corporation  of  which  they  were  directors, 
and  to  thereby  make  money  for  themselves.- 
Although  they  sustained  a  relation  of  trust 
to  the  corporation,  and  were  bound  to  pro- 
mote its  interests  and  protect  its  property, 
they  entered  into  a  combination  to  destroy 
it  in  order  to  enrich  themselves.  While  not 
technically  trustees,  for  the  title  of  the  cor- 
porate property  was  in  the  corporation  it- 
self, they  were  charged  with  the  duties  and 
subject  to  tlie  liabilities  of  trustees.  Clothed 
with  the  power  of  controlling  the  property 


and  managing  the  affairs  of  the  corporation 
without  let  or  hindrance,  as  to  third  per- 
sons they  were  its  agents^  but  as  to  the  cor- 
poration itself  equity  holds  them  liable  as 
trustees.  2  Pom.  Eq.  Jur.  §§  1061,  1063, 
1088,  1097 ;  2  Beach,  Modem  Eq.  Jur.  §  845; 
Potter,  Corp.  §  330;  Thompson,  Liability  of 
Officers,  3i)l,  360,  376;  Aberdeen  d  M.  R.  Co. 
V.  Blaikie  Bros.  1  Macq.  H.  L.  Cas.  461; 
Taylor  v.  Chichester  R,  Co.  L.  R.  2  Exch. 
379;  Ervin  v.  Oregon  R.  d  Nav.  Co.  27  Fed. 
626,  630;  Duncomb  v.  New  York,  H.  d  N.  R. 
Co.  84  N.  Y.  190,  198;  Ma/rvin  v.  Brooks,  94 
N.  y.  71 ;  Hiscock  v.  Lacy,  9  Misc.  578,  592, 
30  N.  Y.  Supp.  860.  While  courts  of  law 
generally  treat  the  directors  as  agents, 
courts  of  equity  treat  them  as  trustees,  and 
hold  them  to  a  strict  account  for  any  breach 
of  the  trust  relation.  For  all  practical  pur- 
poses they  are  trustees  when  called  upon  in 


transactions  were  carried  out  under  the  advice 
of  able  and  experienced  counsel.  Flerson  v. 
Cronlw,  13  N.  Y.  Supp.  845. 

c.  Effect  of  assent  or  acquiescence. 

Stockholders  who,  by  re-electing  the  same  di- 
rectors year  after  year,  and  by  failing  to  malie 
any  objection,  have  acquiesced  In  the  practice 
of  the  directors  of  Investing  the  funds  in  a 
manner  not  authorized  by  the  charter,  cannot 
hold  the  directors  personally  liable  for  such  vio- 
lation of  the  charter.  Scott  v.  Depeyster,  1 
Edw.  Ch.  513. 

The  case  of  Holmes  v.  Wlllard,  125  N.  Y. 
75,  11  L.  11.  A.  170,  25  N.  E.  1083,  involved  the 
liability  of  the  treasurer  and  general  manager 
of  a  corporation  for  ultra  vires  transactions 
causing  damage  to  It,  but  the  opinion  seems 
equally  applicable  to  the  case  of  directors  who 
are  not  executive  officers.  It  was  there  held 
that  when  the  directors  and  officers  of  a  cor- 
poration engage  in  ultra  vires  transactions,  and 
thus  cause  damage  to  the  corporation,  they  may 
be  jointly  and  severally  liable  for  such  damage ; 
and  when  sued  for  such  damage,  a  subordinate 
officer  cannot  establish  an  absolute  defense  by 
showing  his  transactions  were  assented  to,  or 
even  directed,  by  the  directors ;  but  he  cannot 
be  held  liable  where  all  of  the  directors  and  all 
of  the  stockholders  knew  of,  and  acquiesced  in, 
such  ultra  vires  transactions. 

When  an  act  done  by  directors  is  in  excess  of 
their  authority,  yet  has  been  done  with  a  bona 
fide  intent  of  beneh^ing  the  corporation,  and 
a  shareholder,  knowing  thereof,  does  not  dis- 
sent within  a  reasonable  time,  his  assent  to  the 
act  will  be  presumed,  and  he  will  be  estopped 
from  gainsaying  it.  Watts's  Appeal,  78  Pa.  370. 

When  an  act  contemplated  by  the  directors, 
which  would  be  In  excess  of  their  authority,  is 
to  be  followed  by  a  large  expenditure  of  money, 
a  sliareholder  who  protests  against  such  act 
must  not  only  flle  his  protest  within  a  reason- 
able time,  but  should  follow  up  the  same  by 
active  preventive  measures.  Ibid.  This  state- 
ment, however,  is  undoubtedly  to  be  limited  to 
cases  where  the  act  is  not  so  clearly  in  excess 
of  the  powers  of  the  directors  that  they  must  be 
presumed  to  Imow  that  It  is  beyond  their  au- 
thority. 

Directors  of  a  building  and  loan  association 
are  not  personally  liable  to  the  association  for 
losses  resulting  from  loans  made  in  violation 
of  the  constitution,  on  the  personal  security  of 
stockholders.  If  they  were  not  In  excess  of  the 
limit  prescribed  by  the  by-laws  for  loans  on 
such  security,  where  It  had  been  the  practice 
of  the  association  to  make  loans  on  such  secur- 
65  L.  R.  A. 


Ity,  and  the  practice  had  been  recognized  and 
ratified  by  a  by-law  which  limited  the  amount 
of  such  loans  to  the  amount  paid  on  the  stock 
^Ith  interest,  and  the  directors  believed,  and 
had  been  advised  by  counsel,  that  they  had  the 
right  to  make  such  loans ;  but  they  are  liable 
for  losses  resulting  from  such  loans  In  excess 
of  the  limit  fixed  by  the  by-laws.  Citizens' 
Bldg.  Loan  &  Sav.  Asso.  v.  Coriell,  34  N.  J.  Eq. 
383. 

Directors  of  a  corporation  cannot  escape  lia- 
bility for  canceling  the  subscriptions  of  some 
of  their  number  to  the  corporate  stock,  and 
purchasing  some  of  the  shares  of  the  chairman 
with  the  company's  funds  upon  the  ground 
that  their  conduct  in  that  respect  was  confirmed 
by  a  general  meeting,  as  It  was  not  a  matter 
of  internal  management  which  could  be  so  con- 
firmed. Uodgklnson  v.  National  Live  Stock  Ins. 
Co.  26  Beav.  473,  28  L.  J.  Ch.  N.  S.  676,  5  Jur. 
N.  S.  478.  The  bill  in  this  case  was  filed  by 
three  shareholders  on  behalf  of  themselves  and 
the  other  shareholders. 

ill.  Liability  for  their  own  acts  and  omissions 
v>ith  respect  to  matters  toithin  their  author- 
ity. 

a.  General  rule. 

Directors  of  a  national  bank  may  doubtless 
be  liable  for  many  things  which  are  not  in 
express  violation  of  the  statute  governing  their 
conduct.     Movlus  v.  Lee,  30  Fed.  298. 

The  test  of  the  liability  of  directors  when  pred- 
icated of  a  mistake  of  judgment  Ln  the  exer- 
cise of  the  powers  confided  to  them  is  whether 
the  exercise  of  Intelligence  and  discretion  might 
reasonably  have  Induced  the  actual  conclusion 
which  the  directors  reached,  and  whether  such 
intelligence  and  discretion  were  honestly  ex- 
ercised. He  Liverpool  Household  Stores  Asso. 
62  L.  T.  N.  S.  873,  59  L.  J.  Ch.  N.  S.  616. 

The  chancellor  In  Charitable  Corp.  v.  Sut- 
ton, 2  Atk.  400,  said  that  where  the  acts  of  the 
directors  were  within  their  authority,  as  re- 
pealing by-laws  and  making  orders,  though  at- 
tended with  bad  consequences,  it  was  very 
difficult  to  determine  that  they  were  breaches 
of  trust,  because  It  was  not  just,  after  bad  con- 
sequences had  arisen  from  such  execution  of 
their  power,  to  say  that  they  foresaw  at  the 
time  what  must  necessarily  happen,  and,  there- 
fore, were  guilty  of  a  breach  of  trust. 

To  support  a  charge  of  misfeasance  or  breach 
of  trust  against  directors,  acting  with  reference 
to  a  matter  within  their  power,  under  English 
companies  act  1890,  f  10,  providing  that  direct- 
ors who  have  been  guilty  of  any  misfeasance  or 
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.equity  to  account  for  their  official  conduct. 
Brinckerhoff  v.  Bosiidck,  88  N.  Y.  52,  68; 
,Rohinson  v.  Smith,  3  Paige,  222,  24  Am. 
JDec.  212;  Vei-planck  v.  Mercantile  Ins,  Co. 
X  Edw.  Ch.  84;  Charitable  Corp.  v.  Sutton, 
•2  Atk.  400;  Hodges  v.  New  England  Screw 
,C'o.  1  R.  I.  312,  63  Am.  Dec.  624. 

The  corporation  itself  had  the  right  to 
call  the  directors  to  account,  and  such  was 
originally  the  form  of  the  action  before  us; 
but  since  the  trial  a  receiver  has  been  ap- 
pointed and  substituted  as  plaintiff  herein, 
while  detached  portions  of  the  complaint, 
.when  read  by  themselves,  would  support  sev- 
,eral  causes  of  action,  when  all  the  allega- 
.tions  are  considered  together  we  find  but 
two, — one  an  action  against  trustees,  or  those 
.liable  as  trustees,  for  an  accounting;  and 
another,  incidental  thereto  and  consistent 
therewith,  arising  out  of  the  same  transac- 


tion, and  belonging  to  the  same  class,  to 
wit,  an  action  to  set  aside  a  written  contract 
entered  into  through  the  defendants,  as 
trustees,  pursuant  to  the  same  fraudulent 
conspiracy  upon  which  the  main  cause  of  ac- 
tion is  founded.  Both  rest  upon  the  same 
equitable  principle,  although  one  depends 
upon  a  single  overt  act  and  the  other  upon 
many,  committed  in  cariying  the  conspiracy 
into  effect.  That  principle  is  that  the  di- 
rectors of  a  corporation  are  charged  with 
the  duties  of  trustees  and  bound  to  care  for 
its  property  and  manage  its  affairs  in  good 
faith,  and  for  a  violation  of  that  duty,  re- 
sulting in  waste  of  its  assets,  injury  to  its 
property,  or  unlawful  gain  to  themselves, 
they  are  liable  to  account  in  equity  the  same 
as  ordinary  trustees.  The  corporation  has 
the  right  to  call  upon  them  to  account,  not 
only  for  all  the  property  intrusted  to  their 


breach  of  trust  la  relation  to  the  company  may 
.be  examined  by  the  court  and  compelled  to  re- 
pay any  money  or  restore  any  property  misap- 
'j>lied  or  retained,  or  for  which  they  have  become 
liable  or  accountable,  it  must  appear  that  they 
jiid  not  really  exercise  their  Judgment  and  dis- 
cretion. Re  New  Mashonaland  Exploration  Co. 
11892 J  3  Ch.  577. 

Directors  of  a  company  acting  within  their 
.powers  and  with  reasonable  care  and  honesty  in 
the  interests  of  the  company  are  not  personally 
liable  for  losses  which  the  company  may  suffer 
by  reason  of  their  mistakes  or  errors  in  judg- 
ment. I^gunas  Nitrate  Co.  v.  Lagunas  Syndi- 
cate [1899]  2  Ch.  392,  68  L.  J.  Ch.  N.  S.  699, 
81  L.  T.  N.  S.  334,  48  Week.  Rep.  74. 

Directors  of  a  bank  are  not  responsible  for  an 
injury  to  the  bank  caused  by  their  act  originat- 
ing in  an  error  of  Judgment,  unless  the  act  is 
^o  grossly  wrong  as  to  warrant  the  imputation 
of  fraud,  or  the  want  of  necessary  knowledge 
for  the  performance  of  the  duty  assumed  by 
them  in  accepting  the  agency.  Godbold  t. 
branch  Bank,  11  Ala.  191,  46  Am.  Dec.  211. 

Directors  of  a  corporation  do  not  stipulate  to 
the  stockholders  for  more  than  good  faith  and 
reasonable  diligence.  Where  these  are  not 
wanting,  mere  errors  of  judgment  on  their 
part  do  not  entitle  a  stockholder  to  relief  In 
U  court  of  chancery.  Smith  v.  PrattviUe  Mfg. 
Co.  29  Ala.  503. 

Directors  of  a  bank  are  not  responsible  for 
an  error  of  Judgment,  unless  it  is  of  so  gross  a 
^ind  that  a  man  of  common  sense  and  ordinary 
attention  would  not  have  fallen  into  it.  Percy 
V.  Millaudon,  8  Mart.  N.  S.  68. 

Trustees  of  a  savings  bank  are  bound  to  ob- 
serve the  limits  placed  upon  their  powers  in  the 
charter,  and  if  they  transcend  such  limits  and 
cause  damages,  they  Incur  liability.  If  they 
act  fraudulently,  or  do  a  wilful  wrong,  they 
may  be  held  for  all  the  damage  they  caused  to 
the  bank  or  its  depositors ;  but  if  they  act  in 
good  faith  within  the  limit  of  powers  conferred. 
Using  proper  prudence  and  diligence,  they  are 
not  responsible  for  mere  mistakes  or  errors  of 
judgment,  llun  v.  Cary,  82  N.  Y.  65,  87  Am. 
Rep.  540.  The  immunity  from  liability  for  mis- 
takes of  judgment,  which  the  court  thus  ex- 
tends to  directors.  Is  confined  to  mistakes  made 
after  the  exercise  of  proper  prudence  and  dili- 
gence, as  is  apparent  from  the  language  cited, 
and  is  emphasized  by  other  parts  of  the  opin- 
ion. After  citing  the  statement  of  Judge 
Sharswood  In  Spering's  Appeal,  71  Pa.  11,  10 
AoL  Rep.  684,  to  the  effect  that  directors  "are 
pot  liable  for  mistakes  of  Judgment,  even 
though  they  may  be  so  gross  as  to  appear  to  us 
absurd  and  ridiculous,  provided  they  are  hon- 
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est,  and  provided  that  they  are  fairly  within  the 
scope  of  the  powers  and  discretion  confided  to 
the  managing  body,"  the  Judge  writing  the 
opinion  said  he  could  not  assent  to  it  as  prop- 
erly defining  to  anx  extent  the  nature  of  a  di- 
rector's responsibility.  It  was  further  said,  in 
this  connection,  that  a  trustee  is  bound  to  ex- 
ercise ordinary  skill  and  Judgment,  and  cannot 
set  up  that  he  did  not  possess  them,  nor  excuse 
himself  by  alleging  his  gross  ignorance. 

While  directors  are  personally  responsible  for 
any  losses  resulting  from  fraud,  embeulement, 
or  wilful  misconduct,  or  breach  of  trust,  for 
their  own  benefit,  and  not  for  the  benefit  of 
the  stockholders,  and  for  gross  inattention  and 
negligence  by  which  such  fhaud  and  misconduct 
have  been  perpetrated  by  agents,  officers,  or  co- 
directors,  yet  they  are  not  liable  for  mistakes 
of  Judgment,  even  though  they  may  be  so  gross 
as  to  appear  absurd  and  ridiculous,  provided 
they  are  honest,  and  provided  they  are  fairly 
within  the  scope  of  the  powers  and  discre- 
tions confided  to  the' managing  body.  Spering's 
Appeal,  71  Pa.  11,  10  Am.  Rep.  684. 

Smith  V.  Cornelius,  41  W.  Va.  70,  30  L.  R.  A. 
752,  23  S.  E.  599,  also  declares  in  broad  terms 
that  directors  are  not  liable  for  errors  of  Judg- 
ment or  want  of  knowledge,  and  cites  Spering's 
Appeal,  71  Pa.  11,  10  Am.  Rep.  684.  supra,  with 
apparent  approval.  These  cases  seem  to  go 
somewhat  further  than  the  others  In  exonerat- 
ing the  directors  from  liability  for  errors  of 
judgment,  and  to  hold  them  blameless  if  they 
exercise  their  Judgment  with  reference  to  mat- 
ters within  their  authority,  however  gross  their 
errors  may  be. 

Directors  caunot  be  held  responsible  for  er- 
rors in  Judgment,  or  mistakes  in  the  manage- 
ment of  the  corporate  affairs,  but  only  for  acts 
of  faithlessness  or  dishonesty  in  their  offlcea 
Shea  V.  Knoxville  &  K.  R.  Co.  6  Baxt.  277. 

Directors  of  a  mutual  loan  society  are  en- 
titled to  rely  upan  the  accuracy  of  accounts  as 
rendered  by  their  manager  and  ofllcers,  and  as 
certified  by  their  auditors.  Grimwade  ▼.  Ma- 
tual  Society,  62  L.  T.  N.  S.  409. 

b.  Specific  application, 

1.  Loans  and  investmenta. 

See  also  Williams  v.  McDonald,  42  N.  J.  Bq. 
392.  7  Atl.  866,  supra,  II.  a. 

Directors  of  a  building  society  cannot  be  held 
liable  for  an  honest  mistake  of  Judgment  In 
making  loans  where  they  act  within  the  powers 
conferred  upon  them.  Culleme  v.  London  ft 
S.  General'  Permanent  Bldg.  Soc  Ij.  R.  25  Q.  B. 
Div.  485. 


1901. 


BoswoBTH  v.  Allen. 


7611 


care,  but  also  for  all  moneys  furtively  made 
by  them  at  its  expense.  It  is  the  peculiar 
province  of  courts  of  equity  to  supervise  the 
teecution  of  trusts,  and  to  call  trustees  to 
an  accounting  for  their  management  of  trust 
estates,  and  especially  for  every  violation  of 
their  primary  duty  not  to  deal  with  trust 
property  for  their  own  advantage.  Hiscook 
V.  Lacy,  9  Misc.  578,  30  N.  Y.  Supp.  860; 
Ousted  V.  Thomson,  158  N.  Y.  328,  335,  53 
N.  £.  20.  Equitable  jurisdiction  extends  to 
aU  culpable  acts  and  omissions  of  the  direct- 
ors by  which  the  pecuniary  interests  of  the 
corporation  are  or  may  be  injured.  If  they 
are  treacherous  to  its  interests,  and  appro- 
priate its  property,  or  intentionally  waste 
its  assets,  or  teike  money  for  official  action, 
<xt  "sell  out"  by  resigning,  and  thus  giving 
control  to  others,  they  are  liable  to  account 
in  equity  to  tSie  corporation  or  its  represen- 


tatives, not  onfy  for  ih.€  money  or  property 
in  their  hands,  but  also  for  sueh  as  they 
fraudulently  disposed  of  or  wasted,  as  well 
as  for  the  damages  naturally  resulting  from 
their  official  misconduct;  and  even,  as  we 
have  recently  held,  for  money  received  hj 
virtue  of  their  office.  MoClure  v.  Law,  161 
N.  Y.  78,  55  N.  £.  388.  A  court  of  equity 
has  power,  at  the  instance  of  the  proper 
party,  through  its  flexible  and  comprehen- 
sive action  for  an  accounting,  to  inquire  into 
every  official  act  of  the  officers  and  direct- 
ors, and,  testing  them  by  the  standard  of 
good  faith  and  the  absence  of  gross  negli- 
gence, to  compel  restitution  of  property 
withheld,  with  compensation  for  assets 
wasted,  and  to  award  damages  for  the  nat- 
ural consequences  of  official  misconduct^ 
when  such  damages  are  claimed,  in  connec- 
tion with  equitable  relief,  on  account  of  a 


Directors  are  not  personally  responsible  for 
making  investments  that  turn  out  to  be  un- 
profltable  *n  the  enu,  where  they  were  consid- 
ered judicious  when  made.  Excelsior  Water 
k  Mln.  Co.  V.  Pierce,  90  Cal.  181.  27  Pac.  44. 

Directors  of  a  bank  are  not  liable  for  making 

an  unwise  loan  unless  It  was  done  fraudulently 

and  Improperly,  and  not  merely  by  a  default  of 

judgment.     I'urquand  v.  Marshall,  L.  R.  4  Ch. 

376,  38  L.  J.  Ch.  N.  S.  639,  17  Week.  Rep.  935, 

:20  L.  T.  N.  S.  766,  Reversing  L.  R.  6  Eq.  112.  37 

L.  J.  Ch.  N.  S.  582,  16  Week.  Rep.  719,  18  L.  T. 

K.  a.  385.     The  court  said:     "Whatever  may 

'have  been  the  amount  lent  to  anybody,  however 

^ridiculous  and  absurd  their  conduct  might  seem, 

J I  was  Che  misfortune  of  the  company  that  they 

.chose  such  uuwit;e  directors;  but  as  long  as  they 

.kept  within  the  powers  of  their  deed  [charter], 

.the  court  could  not  interfere  with  the  discre- 

.tlon  exercised  by  them.*' 

In  'determining   the    question   of   the   legal 
.  responsibility  of  directors  of  a  bank  for  losses 
resulting  from  loans,  the  circumstances  under 
which  the  money  was  advanced  must  be  con- 
sidered,   not    as    looked    back    upon    from    the 
-standpoint  of  the  present,  but  as  they  were  at 
the  time,  and  as  looked  forward  to.     Wheeler 
V.  Aiken  County  Loan  &  Sav.  Bank,  75  Fed.  781. 
Directors  of  a  savings  bank  are  not  neces- 
.  sarily    exonerated    from    liability    for    making 
loans  on. second  mortgages  because  such  loans 
.  are  not  expressly  prohibited  by  the  charter,  but 
ihey  will  be  liable  if,  under  the  circumstances, 
^he  loans  were  not  such  as  an  ordinarily  pru- 
.  dent    man    would    have    accepted    for    himself. 
Williams  V.  McKay,  46  N.  J.  Eq.  25,  18  Atl. 
.  824. 

Wheeler  v. -Aiken  County  Loan  &  Sav.  Bank, 
75  Fed.  781,  exonerated  the  directors  of  a  bank, 
including  those  who  made  the  loans,  from  any 
liability  at  common  law  for  making  loans  to  a 
codirector,  to  an  amount  equal  to  one  third  of 
the  capital  stock<  it  appearing  that  at  the  time 
.  he  commenced  borrowing  money  from  the  bank 
he   was  In  good  circumstances,   doing  a  large 
business,    and   kept   a    large  deposit   with   the 
'  bank,  and  that  the  greater  part  of  the  money 
advanced   was  for  the  purpose  of  saving   the 
original  debt,  and  that  his  financial  embarrass- 
ment culminated  in,  if  it  did  not  result  from, 
the  financial  stringency  in  the  summer  and  fall 
of  1893 ;  It  further  appearing  that  there  was  an 
entire  absence  of  fr^yd  and  bad  faith   in   the 
transaction.     The  court  said  that  it  might  be 
conceded  that  the  making  of  so  large  a  loan  to 
.  a  single  individual  was  not  good  banking,  and 
.  that  It  would  not  stand^the  test  of  the  rigorous 
principles  applicable  to  trustees,  but  that   all 
the  facts  proved  la  th^  casq  went  to  show  that 
..  55  Ij.  R«  A» 


the  transactions  were  of  such  a  nature  that  men 
of  ordinary  prudence,  engaged  In  the  business 
of  lending  money,  might  have  done  exactly  what 
the  officials  of  the  bank  did. 

That  paper  discounted  by  a  bank  upon  the 
faith  of  the  cashier's  name  turned  out  to  be  ut- 
terly worthless  Is  not  sufficient  of  Itself  to  con- 
vict the  directors  of  gross  neglect  In  discount- 
ing it,  where  they  had  Implicit  belief  in  the 
cashler*s  responsibility  and  Integrity,  and  acted 
in  the  best  of  faith,  notwithstanding  that  a 
careful  and  vigilant  business  man  might  have 
discovered,  at  an  earlier  date,  that  the  cashier 
was  making  sight  drafts  and  obtaining  loans 
largely  in  excess  of  his  ability  to  pay.  Jones 
v.  Johnson,  86  Ey.  630,  6  S.  W.  582. 

But  directors  of  a  bank  who  knowingly  per- 
mit the  cashier  to  overdraw  his  account  for 
large  sums,  and  then  make  him  loans  on  In- 
adequate security  to  recover  the  amounts  of 
such  overdrafts,  cannot  escape  liability  for  the 
consequent  loss,  upon  the  ground  that  the  mak- 
ing of  the  loans  was  a  mere  mistake  of  Judg- 
ment. Campbell  v.  Watson  (N.  J.  Eq.)  50 
Atl.  120. 

It  Is  the  duty  of  a  director  of  a  savings  bank, 
who  is  a*member  of  the  investment  committee, 
to  advise  his  associates  of  any  and  every  thing 
known  to  him  affecting  the  financial  condition 
and  situation  of  proposed  borrowers,  whether 
he  Is  asked  about  their  financial  condition  or 
not ;  and  he  will  be  liable  to  the  bank  for  the 
loss  resulting  from  his  failure  to  reveal  the  fact 
that  he  held  a  mortgage  upon  the  stock  of  goods 
owned  by  a  firm  which  borrowed  money  from 
the  bank.  Toledo  Sav.  Bank  v.  Johnston,  94 
Iowa,  212,  62  N.  W.  748. 

The  rules  and  resolutions  which  direct- 
ors make  for  their  guidance  in  loaning  the  funds 
of  the  corporation  are  not  binding  on  them  in 
the  same  way  as  a  regulation  contained  in  the 
articles  of  association  would  be.  Grlmwade  v. 
xMutual  Society,  52  L.  T.  N.  S.  409. 

l>irector8  of  a  building  society  are  not  re- 
stricted In  making  Investments  to  the  class  of 
securities  upon  which  ordinary  trustees  may 
loan  the  funds  of  their  ceatuU  que  trust;  but, 
in  the  absence  of  anything  to  the  contrary  in 
the  rules  or  articles  of  the  association,  they 
may  make  lavestments  attended  with  hazard, 
if  they  act  in  the  sauie  manner  as  business  men 
of  ordinary  prudence.  Sheffield  &  S.  Y.  Perma- 
nent Bldg.  Soc  v.  Aizlewood,  L.  R.  44  Ch.  Dlv. 
412. 

In  the  above  case  the  directors  of  a  building 
society  were  held  not  to  be  chargeable  with  neg- 
ligence rendering  them  liable  to  the  society  in 
loaning  i2o,000  upon  the  security  of  a  second 
mortgage  of  a  leasehold  colliery,  they  having 
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general  course  of  injurious  action  or  a  con- 
spiracy to  despoil  the  corporation.  Even 
if  part  of  the  relief  could  be  had  in  actions 
at  law,  still,  when  it  is  sought  in  connection 
with  strictly  equitable  relief,  such  as  the  dis- 
covery ef  trust  property  and  the  recovery 
thereof,  and  the  right  to  all  relief  springs 
from  a  common  cause,  such  as  a  conspiracy, 
all  may  be  included  in  the  sweeping  action 
for  an  accounting. 

The  sum  of  $1,168.53,  specifically  alleged 
to  have  been  paid  to  the  defendants  in  excess 
of  the  withdrawal  value  of  their  shares,  be- 
longed to  the  corporation,  and  they  are  lia- 
ble to  account  for  it  as  money  wrongfully 
paid  to  them  pursuant  to  the  conspiracy. 
The  amount,  not  specifically  alleged,  paid 
to  them  for  official  action,  waa  money  ob- 
tained pursuant  to  the  same  conspiracy  by 
virtue  of  their  office  as  directors,  for  which 


they  must  account  as  part  of  the  assets  of 
the  corporation.  This  money  they  could  not 
lawfully  receive  for  themselves.  They  re- 
ceived it  as  the  price  of  the  transfer  of  all 
the  corporate  assets  to  the  custody  of  ir- 
responsible third  parties,  and  the  law,  in 
order  to  protect  the  corporation,  treats  it  as 
its  property,  and,  therefore,  money  which  it 
is  entitled  to  recover  from  all  the  defend- 
ants. Their  conspiracy  was  to  keep  it  them- 
selves, and  the  receipt  thereof  was  an  overt 
act  in  execution  of  the  conspiracy.  The  loss 
of  money  by  the  corporation  subsequent  to 
the  conspiracy,  and  in  consequence  thereof, 
through  the  wrongful  acts  of  the  defendants' 
successors,  placed  in  office  by  their  treach- 
ery, was  the  natural,  and  therefore  the  ex- 
pected, result  of  the  conspiracy  itself.  The 
value  of  the  assets  wasted  and  the  amount 
of  expense  incurred  as  the  direct  and  nat- 


acted  In  good  faith  In  reliance  upon  a  report 
by  a  competent  surveyor ;  and  It  was  further 
held  that  they  were  not  liable  for  further  ad- 
vances to  pay  the  first  mortgage  or  for  expen- 
ditures in  working  and  maintaining  the  colliery. 

Directors  of  a  mutual  loan  society,  who  are 
authorized  to  loan  money  on  the  certificates  of 
membership,  may.  In  the  exercise  of  reasonable 
care,  rely  upon  the  calculations  of  Its  actuary 
for  the  purpose  of  determining  the  value  of  a 
certificate  as  a  basis  for  a  loan  thereon.  Grlm- 
¥rade  v.  Mutual  Society,  52  L.  T.  N.  S.  409. 

Directors  of  a  building  and  loan  association, 
who  serve  without  compensation,  are  not  liable 
to  the  association  for  losses  resulting  from  an 
honest  mistake  in  estimating  the  value  of  a 
stockholder's  land  on  which  they  loaned  money. 
Citizens'  Bldg.  Loan  St  Sav.  Asso.  v.  Corlell, 
84  N.  J.  Eq.  383. 

In  Re  New  Mashonaland  Exploration  Co. 
[1892]  3  Ch.  577,  the  opinion  was  expressed 
that  If  directors  advanced  money  on  a  security 
without  waiting  for  the  security  they  did  not 
use  any  discretion  or  Judgment  at  all,  and  were, 
therefore,  guilty  of  a  misfeasance  or  breach  of 
trust  within  English  companies  act  1890,  |  10. 
It  was  held,  however,  that  the  directors  were 
not  liable,  as  the  court  found  they  did  not  au- 
thorize the  solicitors  to  advance  the  money  be- 
fore obtaining  the  security. 

2.  Other  iranaactiona. 

In  Brlggs  V.  Spauldlng,  141  U.  S.  132,  35  L. 
ed.  6G2,  11  Sup.  Ct.  Rep.  924,  the  court  held 
that  directors  could  not  be  held  fairly  liable 
for  not  preventing  loss  by  putting  the  bank  Into 
liquidation  within  ninety  days  after  they  be- 
came directors,  although  a  thorough  ezamlna- 
t'on  of  the  books  and  assets  of  the  bank  would 
have  disclosed  that  It  was  Insolvent,  It 
appearing  that  for  a  long  time  before  their  elec- 
tion the  management  of  the  bank  had  been  left 
wholly  with  the  president  and  cashier,  and  it 
had  not  been  the  custom  to  make  anything  but 
a  cursory  examination  of  the  books  and  assets. 
It  Is  to  be  observed  that  this  point  was  not  de- 
cided as  a  matter  of  law  for  the  bill  was  dis- 
missed by  the  trial  court  as  to  the  directors 
here  roferred  to,  and  the  supreme  court  says 
that  the  question  of  negligence  Is  an  ultimate 
(t^MStlon  of  fact,  and  again,  in  order  to  reverse. 
It  fF?u8t  be  prepared  to  hold  that  the  findings  of 
the  iria]  court  were  not  Justified.  It  does  not 
follow,  therefore,  that  the  supreme  court  would 
not  ha\o  sustained  a  contrary  finding  of  fact 
by  the  trial  court  upon  the  same  evidence. 

Directors  of  a  bank  are  not  liable  for  contin- 
uing the  same  after  losses  had  been  sustained 
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In  addition  to  those  which  had  been  incurred 
at  the  time  that  the  directors,  at  a  meeting 
called  for  that  purpose,  had  determined  to  con- 
tinue the  iMuik  notwithstanding  that  more  than 
one  fourth  of  the  capital  had  then  been  lost 
Turquand  v.  Marshall,  L.  R.  4  Ch.  376,  38 
L.  J.  Ch.  N,  S.  639,  17  Week.  Rep.  935,  20  L. 
T.  N.  S.  766,  Reversing  L.  R.  6  Eq.  112,  37  L. 
J.  Ch.  N.  8.  582,  IG  Week.  Rep.  719,  18  I*.  T. 
N.  S.  385. 

Directors  of  a  national  bank  are  not  person- 
ally liable  for  a  reasonable  amount  expended 
by  them  In  the  exercise  of  good  faith.  In  mak- 
ing repairs  upon  and  putting  in  presentable 
condition,  to  attract  purchasers,  a  mine  that 
the  bank  had  taken  on  a  debt,  notwithstanding 
that  In  the  light  of  subsequent  events  it  turned 
out  to  be  a  bad  investment ;  but  they  are  re- 
sponsible for  the  money  lost  by  them  In  at- 
tempting to  work  the  mine  after  being  unable 
to  sell  It,  since  It  was  not  only  beyond  their 
authority  as  officers  of  the  bank,  but  ultr9 
vires  of  the  bank  itself,  to  carry  on  oidlnary 
mining  business. — much  more  to  expend  its 
money  In  such  a  speculative  venture  as  pros- 
pecting for  ore.  Cooper  v.  Hill,  36  C.  C,  A. 
402,  94  Fed.  582. 

Directors  of  a  national  bank,  who  in  good 
faith  and  In  the  exercise  of  their  honest  Judg- 
ment purchase  an  outstanding  undivided  in- 
terest in  certain  real  property,  the  remaining 
interest  In  which  the  bank  had  been  obliged 
to  acquire  in  order  to  save  a  debt,  are  not 
liable,  notwithstanding  that  the  sum  expended 
in  making  the  purchase  was  ultimately  lost. 
Cockrlll  V.  Abeles,  30  C.  C.  A.  223,  58  U.  S. 
App.  648.  80  Fed.  505. 

The  question  whether .  the  conduct  of  the 
trustees  of  a  savings  bank  met  the  require- 
ments of  ordinary  care  which  It  was  their  duty 
to  exercise  is  ordinarily  a  question  of  fact. 
Hun  V.  Cary,  82  N.  Y.  65,  87  Am.  Rep.  646. 
In  that  case  it  was  held  that  a  finding  by  the 
Jury  of  culpable  negligence  on  the  part  of  the 
trustees  of  a  savings  bank  was  Justified  by  evi- 
dence that  after  the  bank  had  been  in  business 
for  six  years,  during  which  time  its  average  de- 
posits were  about  $70,000,  and  its  expenses  in 
excess  of  its  income,  and  was  then  actually  In- 
solvent, they  purchased  a  lot  at  a  cost  of  $29,- 
250,  and  bound  themselves  to  erect  a  banking 
building  thereon  costing  $27,000,  notwithstand- 
ing that  the  lot  was  worth  what  they  paid  for 
It  at  the  time,  and  the  loss  was  caused  by  sub- 
sequent general  decline  in  the  value  of  real  es- 
tate, and  that  the  trustees  were  moved  mainly 
by  the  desire  to  advertise  the  bank  and  attract 
customers. 

Directors  of  a  bank  are  answerable   to  the 
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oral  result  of  the  conspiracy  must  be  ac- 
counted for  by  the  defendants,  because  those 
assets  were  intrusted  to  their  care  and  pro- 
tection as  trustees,  and,  having  bVoken  their 
trust,  they  are  liable  for  all  the  proximate 
consequences.  Through  an  action  for  an  ac- 
counting a  court  of  equity  has  power  to  dis- 
cover and  fix  the  value  of  all  assets  improp- 
erly withheld  pursuant  to  the  conspiracy, 
and  of  all  property  lost  and  damages  caused 
by  the  wrongful  acts  of  the  defendants,  and 
to  compel  them  jointly  and  severally  to  pay 
the  aggregate  amount  over  to  the  plaintiff. 
Through  the  conspiracy,  and  the  overt  acta 
in  execution  thereof,  the  defendants  violated 
their  duty  as  trustees,  and  equity  will  award 
complete  relief  in  a  single  action  for  all  the 
consequences  of  such  violation,  even  if  a  part 
thereof  might  be  had  in  an  action  at  law. 
While  the  cestui  que  trust  may  sometimes 


proceed  at  law  against  his  trustee,  he  need 
not  do  so,  but  may  always  call  him  into  a 
court  of  equity.  That  course  was  pursued 
in  this  case,  and  the  entire  complaint,  al- 
though verbose  and  inartificial  in  form,  is 
simply  an  action  to  compel  trustees  to  ac- 
count, except  so  far  as  it  seeks  to  set  aside 
a  written  contract  entered  into  between  one 
of  the  defendants  and  the  corporation  in  par- 
tial execution  of  the  conspiracy,  whereby  as- 
sets were  to  be  wrongfully  diverted  to  him. 
All  the  defendants  are  responsible  for  that 
contract,  for  it  was  part  of  the  fraudulent 
confederation  into  which  they  all  entered. 
It  was  part  of  the  wrong  intended  and  ac- 
complished by  them.  The  cause  of  action  to 
set  it  aside  was  properly  united  with  the 
cause  of  action  to  compel  the  defendants  to 
account  for  the  injurious  results  of  the  ar- 
rangement of  which  it  was  a  part.     Both 


bank  for  the  amount  donated  by  them  from  the 
bank's  funds  to  Induce  a  manufacturing  com- 
pany to  remain  In  the  town  where  the  bank  Is 
located, — at  least  unless  the  presumption  of 
Injury  to  the  bank  from  such  donation  Is  over- 
come by  evidence  that  the  bank's  pecuniary  in- 
terest will  be  advanced  and  directly  forwarded 
by  the  retention  of  the  plant.  McCrory  v. 
Chambers,  48  111.  App.  445. 

The  directors  of  a  bank  are  not  chargeable 
with  the  amount  allowed  by  way  of  compensa- 
tion to  the  former  cashier  who  had  been  re- 
moved on  account  of  his  fraudulent  practices, 
notwithstanding  that  he  was  not  legally  entitled 
to  compensation,  where  the  allowance  was  made 
in  the  exercise  of  good  faith  by  them  in  effect- 
ing a  settlement  by  which  his  overdrafts  were 
secured.  Jones  v.  Johnson,  86  Ky.  530,  6  S. 
W.  582. 

Directors  of  a  corporation  are  answerable  to 
it  for  official  delinquencies  resulting  in  damage 
to  the  corporate  property,  but  they  cannot  be 
held  responsible  for  a  consolidation  with  an- 
other corporation,  effected,  not  by  them  as  di- 
rectors, but  by  the  act  of  the  stockholders.  In- 
ternational &  G.  N.  R.  Co.  V.  Bremond,  53  Tex. 
96. 

A  board  of  directors  is  not  chargeable  with 
any  loss  that  may  be  entailed  on  minority 
stockholders  by  putting  into  execution  a  vote 
of  the  required  majority,  directing  a  final  ces- 
sation of  the  business  of  the  corporation  and  a 
liquidation  of  its  affairs.  Trisconi  v.  Winshlp, 
43  La.  Ann.  45,  9  So.  29. 

A  declaration  charging  directors  of  a  corpora- 
tion with  negligence  in  not  keeping  its  property 
sufliciently  insured,  whereby  it  suffered  loss,  is 
bad  on  demurrer,  unless  sufficient  facts  are  al- 
lied to  show  that  it  was  the  duty  of  the  direct- 
ors to  keep  it  insured,  since  there  is  no  absolute 
duty,  under  all  circumstances,  resting  upon  di- 
rectors to  keep  the  property  insured.  Charles- 
town  Boot  &  Shoe  Co.  v.  Dunsmore,  60  N.  H.  85. 

It  was  held  in  Re  Wedgwood  Coal  &  I.  Co.  47 
L.  T.  N.  S.  612,  31  Week.  Rep.  181,  that  the 
neglect  of  directors  to  recover  money  which 
they  ought  at  once  to  have  taken  steps  to  re- 
cover was  not  such  a  breach  of  trust  as  would 
render  them  liable  to  account  to  the  liquidator 
under  English  companies  act  1862,  (  165. 

Where  the  directors  of  a  corporation,  organ- 
ized to  bnild  a  hotel,  purchased  a  lot  for  the 
corporation  from  themselves  at  a  profit  of 
nearly  200  per  cent;  so  manipulated  the  title 
that  It  was  impossible  to  borrow  money  upon 
the  property ;  entered  Into  a  building  contract 
requiring  a  large  outlay  of  money  without  any 
adequate  provision  for  its  payment,  whereby  the 
company  was  thrown  into  insolvency  by  com- 
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mon-law  and  lien  Judgments  against  it ;  and 
finally  became  themselves  the  virtual  owners 
of  the  property,  leaving  the  stockholders  prac- 
tically with  nothing  to  show  for  the  Invest- 
ment.— they  were  guilty  of  a  breach  of  trust 
rendering  them  liable  to  make  good  to  the 
stockholders  the  amount  Invested  in  the  stock 
of  the  company,  notwithstanding  that  they  were 
not  guilty  of  corruption  in  making  the  disburse- 
ments, had  no  interest  in  the  contracts,  and 
received  no  commission  or  personal  advantage 
from  chem :  and  notwithstanding  also  that  the 
company  received  a  fair  equivalent  for  the  pay- 
ments made  by  it.  Landis  v.  Sea  Isle  City 
Hotel  Co.  (N.  J.  Eq.)  31  Atl.  755.  The  decree 
in  this  case  was  reversed  in  63  N.  J.  Eq.  654, 
33  Att.  964,  upon  the  ground  that  if  there  was 
any  evidence  to  support  a  decree,  which  the 
court  said  was  at  least  doubtful,  it  ought  to 
have  been  that  the  money  which  the  company 
lost  by  fraud  or  actual  misconduct  of  the  board 
of  directors,  or  some  of  them,  should  be  paid 
to  the  company  for  the  benefit  of  all  creditors 
and  stockholders,  and  that  the  complainant  was 
not  entitled  to  a  decree  appropriating  the 
amount  recovered  exclusively  to  him. 

A  grave  error  of  judgment  on  the  part  of  the 
directors  of  a  Joint-stock  company  in  allowing 
a  transfer  of  stock  not  fully  paid  for  does  not 
render  them  liable  to  the  liquidators  of  the 
company  after  its  insolvency,  in  the  absence  of 
corruption  or  dishonesty  on  their  part  in  con- 
senting to  the  transfer.  Re  Faure  Electric  Ac- 
cumulator Co.  L.  R.  40  Ch.  Dlv.  141,  58  L.  J. 
Ch.  N.  S.  48,  59  L.  T.  N.  S.  918,  37  Week.  Rep. 
116. 

A  director  of  a  corporation  who  allots  shares 
to  his  Infant  children  Is  guilty  of  a  misfeasance 
or  breach  of  trust,  rendering  him  liable  for  the 
amount  of  calls  on  such  stock,  which  cannot  be 
collected  of  the  infants,  under  English  compa- 
nies act  1862,  (  165.  Re  Wilson,  L.  R.  8  Ch. 
45,  42  L.  J.  Ch.  N.  S.  81.  27  L.  T.  N.  S.  697,  21 
Week.  Rep.  46. 

A  stockholder  in  a  manufacturing  corpora- 
tion cannot  maintain  a  suit  against  the  corx)ora- 
tion  and  the  directors  to  recover  his  propor- 
tionate share  of  the  value  of  the  property  of 
the  corporation  which  the  directors,  with  the 
approval  of  all  the  other  shareholders,  after  the 
enterprise  conducted  by  the  corporation  had 
proved  a  failure  and  its  business  had  been  In- 
definitely discontinued,  exchanged  for  stock  of 
another  corporation,  which,  at  the  time,  was  ap- 
parently worth  the  value  of  the  property  ex- 
changed for  it,  where  he  acquiesced  in  such  ex- 
change for  over  two  years.  Plnkus  v.  Minne- 
apolis Linen  Mills,  65  Minn.  40,  67  N.  W.  643. 

In  Shea  v.  Mabry,  1  Lea,  319,  the  directors 
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causes  of  action  were  founded  upon  claims 
against  trustees  arising  by  operation  of  law. 
Code  Civ.  Proc.  S  484,  H  8.  The  funda- 
mental fact  upon  which  the  right  to  all  re- 
lief rested  was  the  conspiracy  entered  into 
by  the  trustees  against  the  corporation  to 
do  or  aid  in  doing  all  the  acts  complained 
of.  All  the  injuries  charged  result  from 
the  overt  acts  of  the  defendants  pursuant  to 
and  in  execution  of  the  conspiracy.  As  all 
stand  on  that  common  g^und,  all  were  af- 
fected by  each  cause  of  action,  although  not 
equally.  All  were  proper  parties,  and  the 
cancelation  of  the  contract  was  relief  appro- 
priate and  incidental  to  the  main  object  of 
the  action,  which  was  to  compel  trustees  to 
account  for  official  misconduct,  and  make 


restitution  of  property  withheld,  with  com- 
pensation for  property  wasted  and  expenses 
necessarily  incurred  to  prevent  further  in- 
jury. In  a  single  equitable  action  the  court 
may  go  to  *the  bottom  of  the  wrong,  and 
work  out,  in  such  form  as  the  facts  require, 
all  the  relief  called  for  by  the  conspiracy  of 
the  defendants  against  the  corporation  to- 
wards which  they  stood  as  trustees. 

The  order  appealed  from  should  be  re- 
versed, the  demurrers  overruled,  with  costs 
in  all  courts,  and  the  questions  certified  an- 
swered in  the  affirmative. 

Parker,  Ch.  J.«  and  Bartlett,  Haishi, 
liaadon,  Cnllen,  and  Werner,  JJ.,  con- 
cur. 


of  a  railroad  corporation  were  held  liable  for 
allowing  the  president  to  expend  $28,000,  os- 
tensibly for  the  purpose  of  procuring  legisla- 
tion favorable  to  the  company,  without  requir- 
ing him  to  specify  a  single  Item  of  the  expense. 

Directors  of  a  corporation  are  chargeable 
with  wilful  neglect  In  t)orrowlng  money  at  com- 
pound Interest  ■  with  half  yearly  rests,  unless 
such  course  of  proceeding  was  communicated  to 
and  sanctioned  by  the  shareholders;  -and  they 
can  only  be  credited  on  their  accounting  with 
the  amount  actually  borrowed  and  used,  with 
simple  Interest  at  the  legal  rate,  nnder  English 
companies  act  1862,  (  125,  excluding  from  the 
Indemnity  to  be  afforded  directors,  losses  and 
expenses  Incurred  by  the  company,  which  have 
been  occasioned  by  the  wllfol  neglect  or  default 
of  the  directors.  Re  Norwich  Yarn  Co.  2  Jur. 
N.  S.  940,  23  L.  J.  Ch.  N.  S.  601. 

Directors  of  a  corporation,  who  paid  over 
funds  to  a  person  upon  a  pretended  claim, 
which  they  knew,  or  must  be  presumed  to  have 
known,  was  wholly  unfounded  in  law,  were 
guilty  of  a  breach  of  trust,  and  are  liable,  there- 
fore, In  an  action  by  the  corporation  or,  If 
they  are  still  in  control  of  the  corporation.  In 
a  suit  by  a  stockholder  in  his  own  behalf,  and 
in  behalf  of  the  other  stockholders.  Butts  v. 
Wood,  38  Barb.  181. 

Persons  who  obtained  control  of  a  corpora- 
tion and  made  themselves  directors  are  liable 
to  the  receiver  of  the  corporation  for  the 
amount  misappropriated  by  them  in  paying  the 
president  for  past  services,  such  payments  be- 
ing in  part  consideration  for  the  stock  pur- 
chased by  them  from  him.  Ellis  v.  Ward,  137 
111.  509,  25  N.  B,  630. 

Directors  of  a  corporation  are  liable  under 
English  companies  act  1862,  f  165,  as  for  a  mis- 
application of  the  funds  of  the  corporation, 
where,  in  pursuance  of  an  understanding  be- 
fore they  became '  directors,  and  without  any 
investigation  as  to  the  merits  of  the  claim,  they 
allowed  a  large  sum  to  the  promoter  for  his 
expenses,  notwithstanding  that  the  articles 
contained  a  clause  empowering,  but  not  binding, 
the  directors  to  pay  preliminary  expenses  at- 
tending the  formation  of  the  company.  Re 
Englelleld  Colliery  Co.  L.  R.  8  Ch.  Dlv.  388,  38 
Li    T    N    S    112 

In  EJi  parte  Felly,  L.  R.  21  Ch.  Div.  492,  31 
Week.  Rep.  177,  47  L.  T.  N.  S.  638,  also,  di- 
rectors were  held  liable  for  money  improperly 
paid  to  a  promoter  for  his  services. 

A  director  of  a  corporation  Is  not  guilty  of 
a  misfeasance  or  breach  of  trust  In  falling  to 
disclose  to  the  shareholders,  or  his  codlrectors, 
the  fact  which  he  learned  before  he  became  a 
director,  that  a  large  sum  had  been  Improperly 
paid  to  the  promoter  of  the  company ;  nor  Is 
be  chargeable  with  liability  in  falling  to  take 
steps  to  recover  the  money  for  the  company. 
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Re  Forest  of  Dean  Coal  MIn.  Co.  L.  R.  10  Ch. 
Div.  450,  27  Week.  Uep.  594.  40  L.  T.  N.  S.  2S7. 

Directors  of  a  manufacturing  company  are 
not  responsible  for  losses  resulting  from  an  er- 
ror of  Judgment  in  adding  to  Its  original  wood- 
enware  manufacturing  the  manufacture  and 
sale  of  sewing  machines  on  a  large  scale,  which 
business  was.  In  its  nature  and  in  the  usual 
manner  of  carrying  it  on,  one  that  required  a 
large  outlay,  and  was  attended  with  great 
risks,  where  the  stockholders  were  well  aware 
that  the  company  was  engaged  in  such  business, 
and  acquiesced  therein.  Bond  v.  Poe,  12  Ohio 
C.  C.  281. 

The  ground  on  which  the  directors  were 
sought  to  be  held  liable  In  Overend  &  G.  Co.  v. 
Oibb,  L.  R.  5  H.  L.  480,  42  L.  J.  Ch.  N.  S.  67, 
was  their  mistake  of  Judgment  In  concluding. 
In  behalf  of  the  company,  the  purchase  of  the 
business  of  a  firm  of  bill  brokers,  for  which 
purpose  the  company  was  organized.  There 
was  no  charge  of  negligence  on  the  part  of  the 
directors  in  falling  to  learn  of  the  condition  of 
the  business,  but  the  complaint  was  that  the 
business  was  known  by  them  to  be  In  such  con- 
dition that  the  purchase  ought  not  to  hare  been 
consummated.  The  decision  is  upon  the  ground 
that.  In  view  of  all  the  circumstances.  Includ- 
ing the  fact  that  all  the  persons  who  united 
to  form  the  company  knew  of  the  facts,  the  in- 
ference of  craasa  negligentia  on  the  part  of  the 
directors  could  not  be  drawn. 

Directors  of  a  corporation  cannot  be  held  li- 
able for  the  rejection  of  an  offer  to  purchase 
certain  property  of  the  corporation  merely  be- 
cause the  refusal  of  the  offer  may  have  been  un- 
wise.    Watts's  Appeal,  73  Pa.  370. 

Directors  are  not  liable  for  damages  result- 
ing to  a  corporation  from  their  refusal  to  ac^ 
cept  a  proposition  made  to  supply  the  company 
with  additional  capital,  where  the  proposition 
was  conditioned  upon  their  resignation  of  their 
positions  as  directors,  notwithstanding  that  the 
acceptance  of  the  proposition  would  have  been 
a  great  benefit  to  the  corporation,  and  that  they 
may  have  been  under  a  moral  obligation  to  ac- 
cept it  and  comply  with  the  condition.  Bayles 
V.  Vanderveer,  11  Misc.  207,  82  N.  Y.  Supp. 
1117. 

IV.  Liability  for  miaconduct  of  executive  ofH- 

cers  and  employees. 

See  also  Percy  v.  Mlllaudon,  8  Mart.  N.  8.  68, 
supra,  II.  b. 

Directors  are  not  Insurers  of  the  fidelity  of 
agents  appointed  by  them.  Brlggs  v.  Spauld- 
Ing.  141  U.  S.  132.  35  L.  ed.  662,  11  Sup.  Ct. 
Rep.  924;  Campbell  v.  W'atson  (N.  J.  Eq.)  50 
Atl.  120;  Dunn  v.  Kyle.  14  Bush.  184;  Scott 

V.  Depeyster,  1  £dw.  Ch.  613;  Bloom  v.  Na^ 
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tional  rnlted  Ben.  Sav.  &  L.  Co.  81  Hun,  120, 
SO  N.  Y.  Supp.  1129. 

To  render  them  liable  for  the  misconduct  of 
sach  a^nts,  they  must  themselTes  have  been 
guilty  o|  fraud  or  negligence.  Brlggs  y.  Spauld- 
ing,  141  U.  S.  132,  35  L.  ed.  662,  11  Sup.  Ct. 
Rep.  924 ;  Clews  v.  Bardon.  36  Fed.  617 ;  War- 
ner V.  Penoyer,  44  L.  R.  A.  761,  33  C.  C.  A. 
222.  61  U.  S.  App.  372,  91  Fed.  687 ;  Scott  v. 
Depeyster,  1  Edw.  Ch.  513. 

The  court,  In  Wheeler  y.  Aiken  County  Loan 
&  Say.  Bank,  75  Fed.  781,  said :  "No  case  has 
been  cited  where  directors  haye  been  held  re- 
sponsible to  stockholders  for  mistakes  of  judg- 
ment or  want  of  skill  on  the  part  of  the  officers 
selected  by  them  to  conduct  the  business  of  the 
bank.  In  eyery  case  where  such  directors  have 
been  held  to  account,  they  haye  been  either 
themsclyes  guilty  of  some  fraud,  ...  or 
by  their  supine  negligence  and  inattention  per- 
mitted some  fraud  which  ordinary  attention 
might  haye  preyented." 

W^here  directors  of  a  bank  select  a  man  for 
cashier  who,  at  the  time,  is  uniyersally  re- 
garded as  honest  and  capable,  they  haye  acted 
as  ordinarily  prudent  men  would  haye  acted 
with  reference  to  their  own  business  transac- 
tions.    Dunn  y.  Kyle,  14  Bush,  134. 

But  If  they  select  a  person  who  is  known  to 
them  to  be  unworthy  of  trust  or  notoriously  a 
bad  character,  and  a  loss  by  fraud  or  embezzle- 
ment ensues,  a  personal  liability  rests  upon 
them;  but  not  otherwise.  Scott  y.  Depeyster, 
1  Edw.  Ch.  513. 

Wherever  there  would  be  liability  if  the  fraud 
had  been  practised  by  directors  themselves  upon 
the  corporation,  there  is  like  liability  if  there 
has  been  that  gross  negligence  on  the  part  of 
directors  which  has  permitted  the  fraud  to  be 
practised  by  officers  under  their  control.  Mu- 
tual Bldg.  Fund  &  Dollar  Say.  Bank  v.  Bos- 
seiux,  3  Fed.  817. 

The  failure  of  directors  of  a  corporatlan  to 
take  a  new  bond  from  the  secretary  after  the 
expiration  of  his  first  year  of  service  does  not 
render  them  liable  for  his  subsequent  embezzle- 
ment where  they  mistakenly  supposed  that  it 
was  not  necMsary  to  take  a  new  bond  at  the 
beginning  of  each  year,  and  the  language  of  the 
by-law  on  the  subject  was  not  clear.  Vance  v. 
Phcnnix  Ins.  Co.  4  Lea,  385. 

But  the  president  of  a  corporation,  who,  by 
its  rules,  is  required  to  take  a  bond  from  the  '. 
secretary,  but  falls  to  do  so,  is  personally  II-  | 
able  for  the  defalcations  of  the  latter  to  the 
amount  of  the  bond  he  is  required  to  take. 
Pontchartrain  R.  Co.  y.  Paulding,  11  La.  41, 
80  Am.  Dec.  708. 

Directors  of  a  bank  who  receive  no  compen- 
sation for  their  services  are  not  responsible  for 
amounts  embezzled  by  the  cashier,  unless  they 
were  guilty  of  gross  neglect,  which  means  an 
absence  of  that  diligence  that  ordinarily  pru- 
dent men,  in  the  conduct  of  such  business, 
would  have  exercised.  Savings  Bank  v.  Cap- 
erton,  87  Ky.  306,  8  S.  W.  885. 

But  it  Is  not  necessary  that  the  conduct  of 
the  directors  shall  have  been  fraudulent. 
Union  Nat.  Bank  y.  Hill,  148  Mo.  880,  49  S.  W. 
1012. . 

Unless  their  gross  negligence  in  permitting 
the  fraud  is  equivalent  to  fraud  on  their  part. 
Mutual  Bldg.  Fund  &  Dollar  Say.  Bank  v.  Bos- 
seiux,  3  Fed.  817. 

Directors  of  a  bank  are  liable  for  losses  re- 
sulting from  the  fraud  and  misconduct  of  offi- 
cers, agents,  and  codirectors,  which  ordinary 
care  on  the  part  of  the  former  would  have  pre- 
yented.    Ihid, 

Officers  and  agents  of  a  corporation  are  liable 
for  losses  and  defalcations  occasioned  by  their 
neglect,  as  well  as  by  their  positive  misconduct.  1 
Shea  V.  KuoxvIUe  &  K.  B.  Co.  6  Baxt  277. 
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The  degree  of  care  required  of  bank  directors 
depends  upon  the  subject  to  which  it  is  to  be 
applied,  and  each  case  has  to  be  determined  in 
view  of  the  circumstances.  Brlggs  v.  Spauld- 
lug,  141  U.  S.  132,  35  L.  ed.  662,  11  Sup.  Ct. 
Rep.  924 ;  Wallace  v.  Lincoln  Sav.  Bank,  89 
Tenn.  630,  15  S.  W.  448. 

Directors  of  a  national  bank  must  exercise 
ordinary  care  and  prudence  in  the  administra- 
tion of  the  bank's  affairs,  and  this  Includes 
something  more  thanf  officiating  as  figureheads. 
They  are  entitled,  under  the  law,  to  commit  th» 
banking  business,  as  defined,  to  their  duly  au- 
thorized officers ;  but  this  does  not  absolve  them 
from  the  duty  of  reasonable  supervision,  nor 
ought  they  to  be  permitted  to  be  shielded  from 
liability  because  of  want  of  knowledge  of 
wrongdoing,  if  that  ignorance  is  the  result  of 
gross  inattention.  Briggs  v.  Spaulding,  141  U. 
S.  132,  35  L.  ed.  662,  11  Sup.  Ct.  Rep.  924. 

A  trustee  and  manager  of  a  savings  bank 
cannot  escape  responsibility  for  the  fraud  of 
the  actuary  which  could  have  been  prevented 
by  compliance  wittL  the  requirements  of  the 
English  savings  bank  act  of  1803  with  reference 
to  the  maintenance  of  checks  in  the  transac- 
tions of  deposit  and  repayment,  and  as  to  the 
examination  of  accounts,  upon  the  ground  that 
such  actuary  was  a  man  of  high  reputation  who 
enjoyed  the  confidence,  not  only  of  the  trustees 
and  managers,  but  of  his  fellow  townsmen. 
Ue  Cardiff  Sav.  Bank,  59  L.  J.  Ch.  N.  S.  450. 
L.  R.  45  Ch.  Diy.  537,  62  L.  T.  N.  S.  628,  38 
Week.  Rep.  571. 

Directors  of  a  national  bank  cannot  devest 
themselves  of  the  duty  of  general  supervision 
and  control  by  committing  it  to  the  cashier, 
but  they  may  properly  intrust  to  him  all  the 
discretionary  powers  which  generally  appertain 
to  the  usual  management  of  its  business. 
Warner  v.  Penoyer,  44  L.  R.  A.  761,  33  C.  C.  A. 
222,  61  U.  S.  App.  372,  91  Fed.  587. 

Directors  of  a  bank  are  not  Justified  in  re- 
linquishing to  the  cashier  unlimited  discretion 
in  investing  the  capital  and  deposits  and  ac- 
quiescing blindly  in  all  he  does  in  that  respecL 
JMd. 

The  duty  of  the  board  of  directors  of  a  na- 
tional bank  is  not  discharged  by  the  selection 
of  officers  of  good  reputation  for  ability  and  in- 
tegrity, and  then  leaving  the  affairs  of  the  bank 
without  any  other  supervision  or  examination 
than  mere  Inquiry  of  the  officer,  and  relying 
upon  his  statements  until  some  cause  for  sus- 
picion attracts  their  attention.  Gibbons  v.  An- 
derson, 80  Fed.  345. 

Bank  directors  while  in  the  discharge  of  their 
ordinary  duties  are  only  bound  to  exercise  ordi- 
nary care  and  attention ;  but  .if  anything  oc- 
curs to  awaken  suspicion  of  the  fidelity  of  the 
subordinate  officers,  a  higher  degree  of  diligence 
must  be  exercised.  Percy  v.  Millaudon,  8  Mart. 
N.  S.  68. 

A  director  who  negligently  abandons  his  of- 
ficial duty,  or  leaves  the  entire  control  of  the 
company's  business  to  other  agents,  or  fails  to 
exercise  the  proper  supervision,  is  liable  for 
losses  which  due  attention  and  diligence  on  his 
part  would  have  prevented.  Horn  Silver  Min. 
Co.  v.  Ryan,  42  Minn.  196,  44  N.  W.  56. 

Directors  of  a  bank  are  guilty  of  gross  neg- 
lect in  leaving  the  entire  management  of  the 
business  of  the  bank  to  the  cashier,  and  it  is 
no  excuse  for  their  want  of  diligence  to  say  that 
they  had  no  benefit  from  it,  and  that  their  serv- 
ices were  gratuitous,  when,  by  the  exercise  of 
ordinary  care,  they  could  have  prevented  the 
loss.  Union  Nat.  Bank  y.  Hill.  148  Mo.  380, 
49  S.  W.  1012.  In  this  case  the  bank  was  do- 
ing business  under  a  statute  which  provided 
that  its  affairs  and  business  should  be  managed 
by  a  board  of  directors,  and  the  court  quoted 
with    approval    the    statement   of   a    textbook 
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writer  that  the  making  of  discounts  is  an  In- 
alienable  function  of  the  directors,  and  they 
cannot  shift  it,  in  whole  or  in  part,  on  others. 

Directors  of  a  bank  are  bound  only  to  exer- 
cise 6uch  care  and  diligence  in  looking  over  the 
cashier's  work  as  experience  has  shown  is  at 
once  proper,  as  well  as  practicable,  and  as  is 
exercised  by  other  experienced  directors,  and 
as  is  required  by  their  charter  and  by-laws. 
Campbell  ▼.  Watson  (N.  J.  Eq.)  60  Atl.  120. 
The  opinion  in  this  case  contains  an  elaborate 
review  of  the  authorities  upon  the  question  as 
to  the  liability  of  bank  directors  for  losses  re- 
sulting from  the  fraud  and  misconduct  of  ex- 
ecutive officers  or  employees. 

Directors  of  a  bank  are  bound  to  acquaint 
themselves  with  the  extent  and  mode  of  super- 
vision exercised  by  officers  of  well-conducted 
banking  institutions  In  the  neighborhood.     IbUl. 

The  court  In  the  latter  case  said  that  the 
wisdom  and  necessity  of  periodical  examina- 
tions of  the  books  and  assets  of  the  bank  did 
not  rest  upon  suspicion  of  the  cashier  and  other 
employees  as  individuals  or  as  a  class,  but  upon 
what  experience  has  shown  to  be  a  liability  of 
the  best  and  most  reliable  men,  to  yield  to 
temptation  and  go  astray,  and  to  abstract  funds 
without  any  Intention  or  expectation  of  ulti- 
mately defaulting. 

Directors  of  a  bank  cannot  escape  liability 
for  losses  through  frauds  of  the  cashier  which 
would  have  been  prevented  by  compliance  with 
a  by-law  requiring  periodical  examinations, 
upon  the  ground  of  ignorance  of  such  by-law, 
as  they  are  bound  to  know  of  it.     Ihid. 

Directors  of  a  bank  cannot  escape  liability 
for  losses  incurred  through  the  fraud  of  a  cash- 
ier which  might  have  been  prevented  by  the 
compliance,  on  their  part,  wHh  a  by-law  requir- 
ing periodical  examinations,  which  was  a  whole- 
some and  proper  one  and  well  contrived  to  pro- 
tect the  assets  of  the  bank,  upon  the  ground 
that  a  repeal  of  the  by-law  would  be  Implied 
from  its  long  disuse.  Ibid.  The  court  said 
that  the  argument  as  to  the  implied  repeal  hurt, 
rather  than  helped,  directors,  since  the  repeal 
must  be  considered  as  a  deliberate  attempt  on 
the  part  of  directors  to  give  themselves  a  license 
to  be  negligent  in  the  performance  of  their 
duty. 

Directors  of  a  national  bank  are  not  required 
to  adopt  any  system  of  espionage  over  their 
cashier  or  any  of  their  subordinate  agents,  or 
to  entertain  suspicion  without  any  apparent 
reason,  and,  until  some  circumstance  transpires 
to  awaken  a  Just  apprehension  'of  their  want 
of  integrity,  have  a  right  to  assume  they  are 
honest  and  faithful.  Warner  v.  Penoyer,  44 
L.  R.  A.  761,  33  C.  C.  A.  222,  61  U.  S.  App.  372, 
91  Fed.  587. 

A  bank  director  who  serves  without  compen- 
sation is  neither  required  to  be  an  expert,  nor 
a  competent,  bookkeeper,  or  do  more  in  the  gen- 
eral niana.7cment  of  the  bank  with  reference  to 
Its  cnsUler  and  bookkeeper  than  to  see,  in  the 
absence  of  any  reason  for  doubting  his  fidelity 
to  the  trust  confided  to  him,  that  the  weekly, 
dally,  or  monthly  statements  made  to  the  board 
correspond  with  the  general  balances  upon  the 
books.  Savings  Bank  v.  Caperton,  87  Ky.  306, 
8  S.  W.  885.  It  was  so  held  in  this  case  not- 
wlthstandling  that  the  court  said  it  was  plain 
that  any  director,  if  at  all  conversant  with 
t)ookkeepIng,  could  have  gone  to  the  individual 
ledger,  and,  running  over  the  accounts  of  de- 
positors and  comparing  them  with  the  blotter 
ending  each  day's  transactions,  could  have  dis- 
covered the  fraud  practised  by  the  cashier  and 
bookkeeper.  But  the  court  added:  "We  know 
of  no  rule  of  law  or  reason  that  would  require 
such  an  investigation  by  directors,  and  to  hold 
thera  rpspoHRible  for  falling  to  discharge  such 
a  diity  would  be  imposing  a  responsibility  that 
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no  business  man  would  assume  without  a  cooi- 
penBatlon  commensurate  with  the  labor  re- 
quired.*' 

Directors  of  a  bank  who  serve  without  com- 
pensation cannot  be  held  liable  for  amounts 
embezzled  by  the  cashier  because  of  their  fail- 
ure to  detect  the  fraudulent  entries  made  by 
the  cashier  in  the  books  of  the  bank,  extending 
through  a  period  of  nine  years,  notwithstand- 
ing that  if  their  liability  were  to  be  measured 
by  that  Imposed  upon  the  president  or  director 
of  a  bank,  who  receives,  as  compensation,  a 
sum  equivalent  to  an  undertaking  to  supervise 
the  entire  affairs  of  the  bank  by  an  actual  In- 
spection and  examination  of  its  accounts  and 
books,  as  well  as  the  other  duties  pertaining  to 
such  position,  they  would  be  liable.     Ibid, 

The  directors  of  a  moneyed  corporation  are 
not  bound  to  adopt  a  system  of  espionage  in  re- 
lation to  their  secretary,  or  cashier,  or  any 
subordinate  agent,  or  to  set  a  watch  upon  all 
their  actions.  While  engaged  in  the  perform- 
ance of  the  general  duties  of  their  station,  they 
must  be  supposed  to  act  honestly  until  the  con- 
trary appears:  and  the  law  does  not  reqalra 
their  employers  to  entertain  Jealousies  and  sus- 
picions without  some  apparent  reason.  Should 
any  circumstance  transpire  to  awaken  a  Just 
suspicion  of  their  want  of  integrity,  and  it  be 
suffered  to  pass  unheeded,  a  different  rule  would 
prevail  If  a  loss  ensues.  But  without  some 
fault  on  the  part  of  the  directors,  amounting 
either  to  negligence  or  fraud,  they  cannot  be 
held  liable.  Scott  ▼.  Depeyster,  1  Edw.  Ch. 
513. 

But  if  the  directors  of  a  savings  and  loan  as- 
sociation are  advised  of  the  misconduct  of  the 
executive  officers  appointed  by  them,  and  unduly 
permit  them  to  remain  in  their  place  without 
any  action  for  their  removal,  they  subject  them- 
selves to  the  imputation  of  negligence,  and  be- 
come liable  for  their  subsequent  peculations 
to  the  prejudice  of  the  company.  Bloom  v.  Na- 
tional United  Ben.  Sav.  &  L.  Co.  81  Hun,  120. 
30  N.  Y.  Supp.  1120. 

The  court,  in  Campbell  t.  Watson  (N.  J.  Eq.> 
50  Atl.  120,  said,  in  effect,  that  new  modes  of 
swioidllng  and  robbing  banks  had  been  adopted 
by  officers  and  employees  of  such  institutions, 
and  had  been  met  by  new  safeguards  on  the 
part  of  directors ;  so  that  what  years  ago  would 
have  been  considered  due  diligence  on  the  part 
of  directors  to  prevent  such  frauds  cannot  be 
considered  so  to-day. 

It  is  the  right  and  duty  of  the  board  of  di- 
rectors of  a  national  bank  to  maintain  a  super- 
vision of  Its  affairs;  to  have  a  general  knowl- 
edge of  the  manner  in  which  its  business  Is  con- 
ducted and  of  the  character  of  that  business, 
and  to  have  at  least  such  a  degree  of  Intimacy 
with  its  affairs  as  to  know  to  Whom  and  upon 
what  security  Its  large  lines  of  credit  are 
given ;  and  generally  to  know  of  and  fdve  di- 
rections over  the  important  and  general  affairs 
of  the  bank,  of  which  the  cashier  executes  the 
details.  They  are  not  expected  to  watch  the 
routine  of  every  day's  business,  or  observe  the 
particular  state  of  the  accounts,  unless  there  la 
special  reason  ;  nor  are  they  to  be  held  respon- 
sible for  any  sudden  or  unforeseen  dereliction 
of  executive  officers,  or  other  accidents  which 
there  was  no  reason  to  apprehend.  Gibbons  t. 
Anderson,  80  Fed   345. 

Directors  of  a  savings  bank  are  bound  to 
give  as  much  of  their  time  and  attention  to 
their  duties  as  the  proper  care  of  the  interests 
intrusted  to  them  may  require.  If  they  are  In- 
attentive to  such  duties,  if  they  neglect  to  at- 
tend meetings  of  the  board.  If  they  turn  over 
the  management  of  the  business  of  the  company 
to  the  executive  control  of  other  agents,  thus 
abrogating  their  control,  they  are  guilty  of 
gross  negligence  with  respect  to  the  ministerial 
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dnttet:  and  if  lois  resoUt  to  the  bank  by 
breaches  of  tnist,  or  acts  of  negligence  commit- 
ted by  those  left  In  control,  which,  by  dae  care 
and  attention  on  their  part,  could  have  been 
avoided,  they  will  be  responsible  to  the  corpora- 
tion. Wallaca  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630,  15  S.  W.  448. 

The  directors  of  a  bank  are  bound  to  take 
upon  themselves  the  management  of  the  Insti- 
tution, and  to  exercise  and  maintain  a  super* 
vision  over  all  business  operations,  upon  the 
skilful  a*nd  wise  conduct  of  which  depend  the 
prosperity  of  the  institution  and  the  safety  of 
those  dealing  with  it;  and  they  cannot  shift 
such  duties  upon  the  executive  officers.  War- 
ren V.  Robison,  10  Utah,  288,  57  Pac.  287. 

It  is  Incumbent  upon  the  board  of  directors 
of  a  bank  to  possess  a  general  knowledge  of  the 
character  of  the  transactions  conducted  by  the 
executive  officers,  and  of  the  manner  in  which 
they  are  conducted.  While  the  directors  are 
not  required  to  watch  the  ordinary  routine  of 
business,  or  observe  the  exact  state  of  each 
day*s  accounts,  still  they  are  bound  to  possess 
a  general  knowledge  of  the  manner  In  which 
the  business  is  transacted,  and  of  the  character 
of  the  transactions,  and  maintain  such  a  degree 
of  vigilance  over,  and  intimacy  with,  the  busi- 
ness as  to  enable  them  to  know  to  whom,  and 
upon  what  security,  the  large  lines  of  credit 
are  given.    IlHd, 

Directors  who  are  sought  to  be  held  liable 
because  of  dereliction  of  their  duty  of  supervi- 
sion and  direction  cannot  evade  liability  by 
pleading  Ignorance  of  tlie  affairs  of  the  insti- 
tution. Incompetency,  or  gratuitous  service,  or 
that  the  managing  of  the  banking  business  was 
in  the  hands  of  the  cashier  or  other  executive 
officer.    Ibid* 

In  Bobinson  t.  Hall,  12  C.  C.  A.  674,  25  U. 
8.  App.  48,  68  Fed.  222,  Reversing  50  Fed.  648, 
a  bill  by  the  receiver  of  a  national  bank  against 
the  directors  to  charge  them  with  personal  lia- 
bility for  losses  caused  by  their  negligence  was 
held  good  as  against  a  demurrer,  where  it 
charged  that  during  a  period  of  more  than  three 
years,  while  the  defendants  were  in  office,  tlie 
cashier,  who  mainly  conducted  the  affairs  of 
the  bank,  and  of  whom  no  bond  was  required 
although  he  had  but  little  property,  committed 
frauds  and  irregularities  which  even  the  most 
casual  attention  to  the  affairs  of  the  bank  on- 
the  part  of  the  directors  would  have  revealed 
to  them ;  and  that,  aft^r  the  bank  had  been 
placed  In  the  hands  of  a  receiver,  they  improp- 
erly advised  him  that  it  was  not  necessary  to 
record  certain  mortgages  held  by  the  bank,  in 
consequence  of  which  the  security  afforded  by 
such  mortgages  was  lost  to  the  bank. 

The  directors  of  a  bank  are  liable  for  losses 
resulting  from  loans  by  the  cashier  in  excess  of 
the  statutory  limit,  and  from  loans  without  se- 
curity to  insolvent  parties,  when,  by  the  ex- 
ercise of  ordkiary  care, — ^that  is  such  care  and 
diligence  as  a  prudent  man  exercises  in  the  con- 
duct of  his  own  affairs  in  view  of  ail  the  sur- 
rounding circumstances, — ^the  directors  might 
have  known,  as  it  was  their  duty  to  know,  that 
the  loans  were  In  excess  of  the  limit  prescribed 
by  statute,  as  well,  also,  as  of  the  insolvency  of 
the  parties  borrowing.  Union  Nat.  Bank  t. 
Uill.  148  Bio.  880,  40  B.  W.  1012. 

The  liability  of  directors  under  the  nation- 
al banking  act  for  excessive  loans  is  substan- 
tially the  same  as  at  common  law.  In  either 
case  the  director  Is  bound  to  act  in  good  faith ; 
he  must  act  honestly;  he  must  not  commit 
fraud  or  be  privy  to  it,  or  wilfully  shut  his  eyeaf 
and  abstain  from  making  inquiries.  If  he  has 
knowledge  that  an  illegal  transaction  is  to  be  i 
enacted  by  the  officers  in  charge,  or  connives 
at  It,  or  wilfully  shuts  his  eyes  and  permits  it 


to  be  done,  or  la  guilty  of  such  gross  and  wilful 
neglect  of  duty  as  amounts  to  bad  faith,  he  will 
be  held  responsible.  But  where  the  directors 
act  In  entire  good  faith,  and  select  a  person  to 
manage  the  affairs  of  the  bank  whom  they  have 
every  reason  to  believe  is  competent  and  hon- 
est, they  themselves  having  had  no  experience 
In  banking,  they  have  done  just  what  the  stock- 
holders themselves  would  have  done  in  the 
same  circumstances,  and  they  are  not  respon- 
sible for  losses  resulting  from  his  violation  of 
the  statute.     Clews  v.  Bardon,  86  Fed.  617. 

In  Gibbons  v.  Anderson,  80  Fed.  845,  the  di- 
rectors of  a  national  bank  were  held  respon- 
sible in  a  suit  by  the  receiver  for  losses  sus- 
tained by  the  bank  by  excessive  loans  which  the 
cashier  made  to  himself,  and  in  consequence  of 
which  the  bank  was  finally  wrecked,  it  appear- 
ing that  the  directors  intrusted  the  business  of 
the  bank  to  him,  and  made  only  perfunctory  in- 
quiries with  reference  to  its  condition,  notwith- 
standing that  they  were  not  actually  aware  of 
the  misconduct  of  the  caahier.  In  this  case  the 
court  fixed  the  date  from  which  the  directors 
should  be  charged  at  the  termination  of  a  year 
from  the  time  the  first  semi-annual  dividend 
was  passed. 

To  hold  the  directors  of  a  bank  personally 
liable  upon  the  ground  of  negligence  in  super- 
vising the  conduct  of  the  cashier  in  discount- 
ing paper.  It  must  appear  that  the  cashier  was 
chargeable  with  want  of  care  or  skill  with  re- 
spect to  the  discounts  complained  of.  Wallace 
V.  Lincoln  Sav.  Bank,  89  Tenn.  680,  16  8.  W. 
448. 

Ignorance  of  any  fact  In  the  bank's  affairs 
which  it  Is  the  duty  of  the  directors  to  know 
can  never  be  set  up  by  them  in  defense  or  excul- 
pation for  any  acts  which  they  would  have 
prevented  if  they  had  known  of  the  facts.  Mar- 
shall T.  Farmers'  &  M.  Sav.  Bank,  85  Ya.  676, 
2  L.  IL  A.  684,  8  8.  B.  686. 

For  a  director  of  a  savings  bank  to  assert  a 
want  of  knowledge  of  a  practice  of  long  stand- 
ing on  the  part  of  the  president  of  the  bank  to 
invest  its  money  in  commercial  paper  In  vio- 
lation of  the  charter,  is  to  admit  an  unpardon- 
able neglect  to  exercise  the  care  and  vigilance 
that  the  law  requires  of  him,  for  it  Is  plain 
that  the  slightest  examination  into  the  dealings 
of  the  institution  would  have  disclosed  it. 
Williams  T.  McKay,  46  N.  J.  Bq.  25,  18  AU. 
824. 

A  loan  of  the  funds  of  a  savings  bank  In  vio- 
lation of  Its  charter  upon  the  security  of  vacant 
and  unproductive  land  not  worth  twice  the  sum 
loaned  will  be  presumed  to  have  been  made 
with  the  knowledge  and  assent  of  the  trustees, 
although  actually  made  by  the  bank  officers, 
where  the  transaction  was,  at  the  time,  entered 
on  the  books  of  the  bank.  Paine  v.  Mead,  59 
How.  Pr.  318. 

The  board  of  directors  of  a  bank  will,  in  an 
action  to  hold  them  liable  for  losses  on  account 
of  mismanagement  or  neglect  of  duty,  be  pre- 
sumed to  have  known  what  they  ought  to  have 
known  as  to  the  general  course  of  the  bank's 
business.  Union  Nat.  Bank  t.  Hill,  148  Mo. 
880,  49  S.  W.  1012. 

A  trustee  and  manager  of  a  savings  bank  is 
not  chargeable  with  liability  under  English 
savings  bank  act  1868,  which  In  effect  makes 
such  manager  liable  for  neglect  or  omission  in 
complying  with  the  rules  and  regulations  re- 
quired to  be  adopted  by  the  act  in  the  main- 
tenance of  checks  and  the  audit  and  examina- 
tion of  accounts,  where  he  does  not  know  of 
neglect  and  omissions  in  that  respect.  Be  Car- 
diff 8av.  Bank  [1892]  2  Ch.  100. 

A  finding  by  the  trial  court  that  the  directors 
of  a  national  bank  exercised  due  care  in  its 
management   and   control    is   suffidehtly    aup- 


55L.R.  A. 


49 


770 


Njiw  York  Cuubt  or  Appbalbi 


Oct., 


ported  by  tbe  evidence  to  be  tuetalned  on  ap- 
peal, notwithstanding  thiLt  for  a  period  of  ten 
years  the  cashier  was  engaged  In  embenllng 
funds  from  the  bank,  concealing  his  defalcations 
by  false  entries  in  the  book%  where  It  further 
appears  that  beside  the  examinations  made  by 
the  bank  examiner,  there  were  two  examina- 
tions yearly  by  a  committee  of  the  directors, 
conducted  In  the  manner  In  which  such  banks 
are  usually  examined,  without  disclosing  the  de- 
falcations, and  that  the  cashier  was  a  man  of 
good  standing  in  the  community,  notwithstand- 
ing that  one  of  the  directors  knew  that  at  a  pe- 
riod fourteen  years  before  the  discovery  of  the 
embezzlements  he  had  been  engaged  In  specula- 
tion. Rlcker  y.  Hall,  69  N.  H.  692,  46  Atl.  666. 
The  effect  of  this  decision  is  merely  that  soch 
facts  did  not  require,  as  a  matter  of  law,  a  find- 
ing of  negligence  on  the  part  of  the-  directors. 
It  does  not  follow,  of  course,  that  a  finding  of 
negligence  on  such  facta  would  not  haye  been 
sustained. 

Directors  of  an  Insurance  company  cannot  be 
charged  with  personal  liability  as  for  negligence 
m  fallkng  to  discover  a  systematic  practice  of 
embezzlement  by  the  secretary,  merely  because 
a  different  manner  of  Investigating  his  accounts 
would  have  disclosed  his  embezilement ;  but 
their  liability  depends  upon  the  question 
whether  the  Investigations  made  by  them  were 
conducted  in  the  usual  manner  pursued  in  ev- 
ery case  of  the  same  kind  by  prudent  men  care- 
ful of  their  own  concerns.  £kott  v.  Depeyster, 
1  Kdw.  Ch.  618.  In  this  ease  the  chancellor  de- 
cided, as  a  matter  of  fact,  that  the  dlrecton 
of  an  insurance  company  were  not  chargeable 
with  negligence  in  failing  for  a  period  of  three 
years  to  discover  large  embezzlements  made'  by 
the  secretary,  notwithstanding  that  if  at  the 
time  of  the  semi-annual  examinations,  the  di- 
rectors had  compared  the  fictitious  bank  book 
presented  to  them  by  the  secretary  with  the 
genuine  bank  books,  they  would  have  instantly 
detected  the  frauds,  it  appearing  from  the  tes- 
timony of  persons  connected  with  similar  com- 
panies that  tbe  investigations  made  by  the  di- 
rectors in  question  were  conducted  in  substan- 
tially the  same  manner  a«  Is  customary  with 
such  concerns. 

In  Campbell  v.  Watson  (N.  J.  Eq.)  60  Atl. 
120,  the  directors  of  a  bank  were  held  respon- 
sible for  amounts  of  which  the  cashier  de- 
frauded the  bank  by  drawing  drafts  upon  its 
New  York  correspondent  for  amounts  in  excess 
of  those  shown  by  draft  stubs,  from  which  the 
entries  of  credit  to  the  correspondent  were 
made  in  the  bank's  books.  The  ground  of  the 
liability  was  the  failure  of  the  directors,  either 
personally  or  by  some  person  other  than  the 
cashier  himself,  to  compare  the  monthly  bal- 
ajice  sheet,  or  current  account  from  the  corres- 
pondent, with  the  books  of  the  bank,  which, 
if  done,  would  have  disclosed  the  fraud.  The 
court  used  language  intimating  that  upon  gen- 
eral principles  of  law  the  directors  were  bound 
to  have  such  a  comparison  made,  but  based  its 
decision,  to  a  large  extent,  upon  the  fact  that 
one  of  the  by-laws  of  the  bank  expressly  re- 
quired the  directors  to  appoint  a  committee 
once  in  every  three  months  to  examine  into  the 
affairs  of  the  bank,  to  correct  the  cash,  and 
make  an  Inventory  of  the  assets,  and  compare 
the  same  with  the  ledger  balances  to  ascertain 
the  condition  of  the  bank  and  the  accuracy  of 
the  books.  It  was  also  proved  In  this  case  that 
such  examination  by  committees  had  been  a 
part  of  the  routine  duties  of  boards  of  directors 
of  all  banks  in  the  vicinity  for  many  years. 
The  court  emphasized  the  fact  that  a  compari- 
son which  would  have  disclosed  the  fraud  would 
not  have  ^required  the  services  of  an  expert  ac- 
countant* or  bookkeeper. 
66  L.  R.  A. 


The  directors  of  a  bank  are  not  chargeaMa 
with  gross  negligence  in  falling  sooner  to  dis- 
cover the  false  and  fictitious  entrtes  upon  Its 
books  by  which  the  frauds  of  its  president  wera 
concealed,  where  an  examination  of  all  the 
books  In  the  bank,  with  the  single  exception  of 
the  individual  ledger,  would  not  have  disclosed 
the  fraud,  and  by  a  rule  of  the  bank,  which  also 
obtained  In  four  fifths  of  the  other  banks  in 
the  city,  the  directors  were  not  permitted  to 
see  such  ledger  because  of  the  possible  oppor- 
tunity it  might  afford  them  to  learn  of  the  af- 
fairs of  their  business  rivals.  Swentsel  v.  Penn 
Bank,  147  Pa.  140,  16  L.  B.  A.  306,  23  Atl. 
406,  416. 

That  the  directors  of  a  bank  saw  proper  to 
confide  in  their  cashier  and  permit  him  to  dis- 
charge the  double  duty  of  bookkeeper  and 
cashier.  In  consequence  of  which  he  was  enabled 
to  cover  up  his  embezzlement  of  the  bank's 
funds  by  false  entries,  does  not  evidence  a  want 
of  ordinary  diligence  on  their  part  rendering 
them  liable  to  the  bank  for  the  losses  occasioned 
by  such  embezzlement.  Savings  Bank  t.  Cap- 
erton,  87  Ky.  306,  8  8.  W.  886. 

Directors  of  a  bank  are  not  chargeable  with 
negligence  In  failing  to  discover  that  the  cash- 
ier displayed  to  them,  as  the  assets  of  the  bank, 
bonds  which  belonged  to  a  customer  of  the 
bank,  notwithstanding  that  an  examination  of 
the  customer's  account  might  have  revealed  the 
fraud,     /bid. 

The  directors  of  a  bank  which  succeeded  an 
existing  Institution,  the  latter  being  merged  In 
it,  who  served  without  compensation,  are  not 
chargeable  with  gross  neglect  rendering  them  li- 
able for  amounts  embezzled  by  the  cashier  mere- 
ly because  they  allowed  him  to  use  the  old  books, 
and  especially  the  Individual  ledger  containing 
the  accounts  of  depositors,  for  the  purposes  of 
the  new  bank,  notwithstanding  that  he  was  al- 
ready a  defaulter  and  had  made  false  entries 
in  the  books,  and  that  the  balancing  of  the  ac- 
counts on  the  old  books,  and  the  starting  of 
new  books,  would  have  tended  to  reveal  his 
fraudulent  practices,  it  appearing  that  the  di- 
rectors had  Implicit  confidence  In  him,  and 
nothing  had  occurred  to  arouse  their  suspicions. 
IHd, 

Direetoni  of  a  savings  bank  are  not  charge- 
able with  gross  negligence  In  depositing  bonds 
owned  by  the  bank  with  a  New  York  bank  to 
enable  their  bank  to  draw  upon  the  latter  bank 
whenever  it  might  need  money,  and  are  not  re- 
sponsible to  the  bank  because  the  cashier,  with- 
out their  knowledge,  pledged  the  bonds  as  col* 
lateral  to  raise  money  that  he  might  Increase 
the  fund  in  the  home  bank  upon  which  to  plun- 
der.   Ihid. 

A  director  In  a  suit  between  himself  and  the 
corporation,  or  those  suing  upon  the  corporate 
right  of  action,  is  not  presumed  to  have  knowl- 
edge of  all  that  Is  shown  by  the  books  df  the 
company.  Wallace  v.  Lincoln  Sav.  Bank,  80 
Tenn.  680,  16  S.  W.  448 :  Savings  Bank  v.  Cap- 
erton,  87  Ky.  306,  8  S.  W.  886. 

The  directors  of  a  corporation  who  are  ap- 
pointed by  the  state  are  responsible,  in  the 
same  manner  and  to  the  same  extent  as  the  di- 
rectors elected  by  the  stockholders,  for  their 
neglect  of  their  duties,  resulting  In  loss  to  the 
corporation.  Shea  ▼.  Knoxville  ft  K.  R.  Co. 
6  Baxt.  277. 

Where  the  managers  of  a  savings  bank,  who 
were  not  members  of  the  committees  having 
charge  of  the  Investments  and  the  examination 
of  the  books,  never  discovered  the  existence  of 
a  practice  that  had  continued  for  a  long  period 
of  years,  to  make  Investments,  In  violation  of 
the  charter,  on  insufllclent  real-estate  aecnrity, 
and  upon  personal  security,  or  of  the  practice 
of  the  president  to  overdraw  his  Aoeoua^  SBdi 
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want  of  knowledge  is  of  Itself,  and,  until  ex- 
plained, prima  facie  proof  of  gross  negligence 
on  their  part.  Williams  v.  McKay,  40  N.  J.  Bq. 
189,  68  Am.  Bep.  775. 

Y.  LlabUity  for  acts  and  omiaaion9  of  codirect- 


a.  In  general. 

At  common  law  one  director  does  not  seem  to 
be  liable  for  the  misconduct  of  codirectors  not 
participated  in  as  a  wrongdoer  bj  him.  Fisher 
y.  Graves,  SO  Fed.  590. 

Directors  of  a  bank  are  responsible  for  their 
own  acts  and  omissions,  but  not  for  those  of 
codirectors  in  which  they  have  not  actively  or 
passively  participated.  Warner  v.  Penoyer,  44 
L.  B.  A.  761,  33  C.  C.  A.  222.  61  U.  8.  App.  872. 

Directors  of  a  national  bank  are  not  liable  for 
the  acts  of  their  associates  in  which  they  had 
no  part,  and  of  which  they  had  no  knowledge, 
and  toward  which  they  did  not  connive  In  any 
manner.     Witters  t.  Sowles,  31  Fed.  1. 

The  body  of  directors  of  a  national  bank  is 
charged  with  the  supervision  and  management 
of  its  officers,  and  is  bound  to  use  as  much  dil- 
igence and  care  as  the  proper  performance  of 
these  duties  requires;  but  this  obligation  does 
not  require  every  director  to  attend  himself  to 
every  part  of  the  corporate  business,  nor  to 
make  each  liable  for  every  act  done  by  any  of 
them.  They  do  not  undertake  each  for  the  oth- 
ers. Movius  V.  Lee,  80  Fed.  298,  Affirmed  in 
Briggs  v.  Spaulding,  141  U.  S.  132,  35  L.  ed. 
662,  11  Sup.  Ct.  Bep.  924. 

A  director  of  a  bank  is  only  liable  to  It  for 
losses  sulfered  through  his  own  negligence,  aad 
is  not  liable  for  the  negligence  of  his  codirect- 
ors. Commercial  Bank  v.  Chatfleld,  121  Mich. 
641,  80  N.  W.  712. 

Directors  are  not  liable  for  the  wrongful  acts 
of  other  directors,  unless  they  connive  at  them, 
or  the  loss  is  the  result  of  their  own  neglect  of 
duty,  when  ordinary  care  would  have  averted 
the  loss.  Smith  v.  Cornelius,  41  W.  Va.  70, 
30  L.  B.  A.  752,  23  S.  E.  599. 

The  president  and  treasurer  of  a  building  and 
loan  association,  who  are  not  technically  di- 
rectors, and  can  act  as  ew  officio  members  of  the 
board  of  directors  only  at  a  meeting  regularly 
convened,  cannot  be  held  liable  as  ew  officio 
members  of  the  board,  where  no  meetings  of 
the  board  were  called  or  held.  North  Hudson 
Mut.  Bldg.  &  L.  Asso.  v.  Childs,  82  Wis.  460, 
52  N.  W.  600. 

If  any  one  or  more  of  the  directors  of  a  mon- 
eyed institution  improperly  obtain  and  dispose 
of  funds  or  property  of  the  company,  they  are 
undoubtedly  responsible;  but  responsible  re- 
spectively as  individuals,  and  not  jointly  as  di- 
rectors, unless  the  acts  were  participated  in 
by  such  a  majority  of  directors  as  is  required 
by  statute  to  transact  the  business  of  the  cor- 
poration.    Austin  V.  Daniels,  4  Denlo,  299. 

But  if  directors  of  a  corporation  conspire  to- 
gether for  the  purpose  of  misappropriating  and 
converting  the  funds  of  the  corporation,  each 
becomes  liable  for  any  acts  done  by  any  one  of 
the  others  in  furtherance  of  a  common  design. 
Wayne  Pike  Co.  v.  Hammons,  129  Ind.  368,  27 
N.  E.  487. 

The  directors  of  a  national  bank,  who  consent 
to  the  use  of  the  funds  of  the  bank  for  a  pur- 
pose ultra  virea  of  the  bank  itself,  as  well  as 
those  directors  who  actively  participate  in  the 
use  of  the  funds  for  that  purpose,  are  jointly 
and  severally  liable  for  the  loss  resulting  to  the 
bank.  Cooper  v.  Hill,  36  C.  C.  A.  402,  94  Fed. 
582. 

Managers  of  a  savings  bank  may  be  charged 
with  liabHlty  to  the  bank,  or  its  receiver,  if 
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they  participated  In  loans  made  In  violation  of 
the  statute  and  orders  of  the  cpart,  or  if  they 
In  any  way  promoted  them,  or  If  they  neglected 
to  bestow,  In  their  conduct  of  the  affairs  of  the 
bank,  that  measure  of  care  which  the  law  ex- 
acted from  them,  and  in  consequence  of  which 
their  associates  were  not  restrained,  or  were 
enabled  to  do  the  unlawful  acts.  Dodd  v.  Wil- 
kinson, 42  N.  J.  Eq.  647,  9  Atl.  685,  Affirming 
42  N.  J.  Eq.  234,  7  Atl.  327. 

It  is  competent  to  consider  the  Illegal  course 
of  conduct  in  which  managers  of  a  savings 
bank  have  engaged  when  present  with  their  as- 
sociates, In  order  to  determine  whether  they  are 
liable,  upon  the  ground  that  they  knew,  or 
should  have  known,  of  them,  for  illegal  acts 
done  by  such  associates  in  their  absence.     Fbid. 

Where  a  supine  negligence  appears  in  all  the 
directors,  by  which  a  gross  complicated  loss 
happened,  they  are  all  guilty  and  liable  to  the 
corporation.  Charitable  Corp.  ▼.  Sutton,  2 
Atk.  400. 

The  word  "misappropriated**  In  the  Califor- 
nia Constitution,  art.  12,  {  3,  providing  that  the 
directors  or  trustees  of  corporations  shall  be 
jointly  and  severally  liable  to  the  creditors  and 
stockholders  for  all  moneys  embezzled  or  mis- 
appropriated by  the  officers  of  such  corporation, 
during  the  term  of  office '  of  such  director  or 
trustee,  is  to  be  construed  by  the  maxim  Noaci- 
tur  a  aooHa,  and  means  the  misapplication  of 
funds  intrusted  to  an  officer  for  a  particular 
purpose  by  devoting  them  to  some  unauthorized 
purpose,  and  does  not  apply  to  the  payment  of 
an  extravagant  price  for  services  or  materials 
properly  appertaining  to  the  business  of  the 
corporation.  For  losses  occasioned  by  such 
means,  the  law  affords  an  ample  remedy,  with- 
out the  need  of  resorting  to  the  Constitution, 
against  those  who  are  justly  responsible, 
whether  by  reason  of  fraud  or  negligence ;  but 
the  law  does  not.  In  such  cases,  visit  upon  the 
innocent  the  sins  of  the  guilty. 

Directors  of  a  bank  are  only  responsible  for 
the  official  mismanagement  occurring  during 
the  year  for  which  they  were  chosen.  They 
cannot  be  liable  for  the  mismanagement  of  the 
directors  of  a  preceding  year;  and  therefore 
they  are  not  responsible  for  the  renewal  of 
bills  or  notes  originally  discounted  before  their 
term  of  service  commenced,  since  the  loss  re- 
sults from  the  original  discount,  and  not  from 
the  renewal.  Bank  of  Mutual  Bedemptlon  v. 
Hill,  56  Me.  385,  96  Am.  Dec.  470. 

b.  Nonaitendance  at  meeiinga. 

See  also  Warner  v.  Penoyer,  44  L.  B.  A.  761,  83 
C.  C.  A.  322,  61  U.  S.  App.  372,  91  Fed.  587, 
infra,  V.  e. 

A  director  cannot  be  held  responsible  for  mis- 
feasance committed  by  his  codirectors  at  a  meet- 
ing at  which  he  was  not  present.  Re  Montro- 
tler  Asphalts  Co.  34  L.  T.  N.  S.  716. 

The  neglect  or  omission  of  a  manager  of  a 
savings  bank  to  attend  meetings  of  the  mana- 
gers Is  not  a  neglect  or  omission  of  a  duty 
which  ought  to  be  performed  at  such  meetings 
so  as  to  render  him  liable  as  for  the  omission  of 
such  a  duty. — at  least  where  he  had  good  rea- 
son to  believe  that  such  duty  was  being  per- 
formed. He  Cardiff  Sav.  Bank  [18921  2  Ch. 
100. 

But  If  directors  of  a  corporation  are  guilty 
of  gross  nonattendance  at  the  meetings  of  the 
board,  and  leave  the  management  entirely  to 
others,  they  may  be  guilty,  by  such  means,  of 
the  breacjies  of  trust  that  are  committed  by  oth- 
ers.    Chari table  Corp.  v.  Sutton,  2  Atk.  400. 

A  groAs  nonattendance  by  the  director  of  a 
bank  at  the  raeetinjcs  of  the  directors  may  make 
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him  ffallty  of  breaches  of  tnists  committed  by 
officers  and  other  directors.  Mutual  Bldg. 
Fund  ft  Dollar  Sa?.  Bank  v.  Bosseluz,  8  Fed. 
817. 

e.  Dvtff  to  protect  and  oppose. 

The  protest  of  a  director  against  an  ultra 
vires  or  fraudulent  act  does  not  save  him  from 
responsibility ;  but  where  there  Is  no  fraud,  and 
the  directors  are  acting  within  their  powers, 
and  the  question  Is  one  of  discretion  and  good 
management,  such  a  protest  cannot  be  turned 
to  the  disadvantage  of  the  director  who  makes 
it.  Grlmwade  y.  Mutual  Society,  62  L.  T.  N.  8. 
409. 

A  tniatee  of  a  sayings  bank  cannot  close  his 
eyes  and  remain  passive  while  his  associates 
are  wasting,  by  Improvident  investment,  the 
moneys  oC  the  corporation,  the  entries  in  re- 
spect to  which  all  appear  upon  the  books,  of 
which  he  Is  presumed  to  be  cognisant.  It  Is  his 
duty,  not  only  actively  to  oppose  such  con- 
duct, but  to  inyoke  the  needful  measures  to  re- 
strain its  continuance,  and  by  timely  action 
seek  to  recover  back  the  moneys.  Paine  v. 
Bamum,  59  How.  Pr.  803. 

In  Gibbons  v.  Anderson,  80  Fed.  845,  the 
court  said :  **It  may  be  conceded  that  the  mem- 
bers of  the  board  were  not  responsible  for  the 
malfeasance  or  nonfeasance  of  their  associates 
where  the  fault  of  the  others  was  not  known 
to  them,  and  they  were  helpless  to  prevent  the 
consequences;  but  in  the  present  case  the 
charge  of  negligence  rests  upon  the  whole 
board,  and  there  Is  nothing  to  show  that  the 
defendants  took  any  steps  to  retrieve  the  con- 
sequences of  the  Joint  negligence.  If  the  de- 
fendants had  been  able  to  show  that  they  them- 
selves had  done  what  they  could  to  induce  the 
board  to  attend  to  its  duty,  a  different  case 
would  be  presented.** 

A  director  who,  after  becoming  aware  of 
breaches  of  trust  by  his  codlrectors,  remains 
passive  and  fails  to  take  proper  steps  to  pre- 
vent such  misconduct,  and  to  Institute,  if  nec- 
essary, proceedings  to  that  end,  is  liable  for 
losses  sustained  by  subsequent  breaches  of 
trust,  though  ne  does  not  directly  sanction 
them.     Jackson  v.  Monster  Bank,  Ir.  L.  B.  16 

Bq.  350. 

Bank  directors  who  were  present  at  a  meet- 
ing of  the  board  of  dlre<rors  at  which  a  resolu- 
tion was  passed  dekjcatlng  to  the  cashier,  in 
violation  of  the  bank's  charter,  the  power  to 
discount  bills  and  notes,  and  did  not  protest 
against  its  passage,  are  liable  for  the  losses  re- 
sulting to  the  bank.  I'ercy  v.  Millaudon,  8 
Mart.  N.  S.  68. 

A  director  who  was  present  at  a  meetin^r  at 
which  an  ultra  vires  resolution  was  adopted 
that  application  should  be  made  for  shares  of 
stock  in  a  new  company,  and  was  also  present 
at  another  meeting  when  the  minutes  of  that 
resolution  were  confirmed,  cannot  avoid  re- 
sponsibility on  account  of  such  ultra  vires  acts 
because  he  M-as  absent  when  the  first  check  In 
part  payment  of  the  subscription  was  drawn, 
and  upon  his  return  wrote  two  letters,  one  to 
his  codlrectors,  and  another  to  a  solicitor- 
director,  protesting  against  the  scheme,  where 
no  protest  was  entered  on  the  minutes,  though 
the  former  letter  was  read  to  the  directors  and 
he  attended  several  subsequent  meetings  and 
took  no  step  to  prevent  the  carrying  out  of  the 
scheme.  Joint  Stock  Discount  Co.  v.  Brown, 
L.  R.  8  Eq.  881,  20  L.  T.  N.  a  844,  17  Week. 
Uep.  1037. 

d.  Partial  participation. 

Directors  of  a  savings  bank  who  permit  the 
continuance  of  the  practice  of  mnklng  loans  on 
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personal  security  in  violation  of  the  charter, 
are  equally  liable,  as  between  themselves  and 
the  receiver,  with  those  who  actively  pratlcl- 
pated  in  it  by  approving  loans,  or  bringing  bor- 
rowers to  the  bank.  Williams  t.  McKay,  46 
N.  J.  Eq.  25,  18  AU.  824. 

A  director  of  a  building  society,  who  coo- 
curs  in  an  ultra  tHres  resolution  authorising  tbe 
loaning  of  the  society's  funds  upon  the  secur- 
ity of  the  shares  of  the  members,  is  not  respon- 
sible for  losses  on  such  loans  made  by  his  ce- 
director%  and  in  which  he  did  not  participate. 
Culleme  v.  London  ft  8.  General  Permanent 
Bldg.  Soc.  U  K.  26  a  B.  Div.  486.  The 
decision  it  upon  the  ground  that  the  cause 
of  the  loss  was  the  improper  loan  by  tbe 
codlrectors,  end  that  the  resolution  was  not  a 
causa  oausans  of  the  loss,  bat  only  a  cause  sine 
qua  non. 

A  director  Is  not  responsible  for  the  amount 
of  a  check  drawn  with  his  sanction  for  a  law- 
ful purpose,  but  which,  without  his  fault,  got 
into  the  hands  of  the  wrong  person  and  was 
misappropriated.  Re  Montrotier  Asphalte  Co. 
34  L.  T.  N.  S.  716. 

Directors  of  a  corporation  who  vote  for  a 
resolution  authorising  the  president  to  issue 
and  negotiate  negotiable  notes,  for  the  purpose 
of  paymg  him  a  salary  to  which  he  is  not  en- 
titled, are  personally  liable  to  it.  where  such 
notes  have  come  into  the  hands  of  bona  fide 
purchasers  for  value,  although  they  have  not 
actually  been  paid  by  the  corporation.  Met- 
ropolIUn  Blev.  B.  Co.  T.  Kneeland,  120  N.  Y. 
134,  8  L.  B.  A.  268,  24  N.  B.  381.  It  was  held 
in  this  case  that  directors  who  did  not  vote 
for  the  resolution  to  issne  the  notes,  although 
they  did  vote  for  the  resolution  to  pay  the  pres- 
ident a  salary,  were  not  liable. 

A  director  of  a  corporation  who  was  not 
present  at  a  meeting  at  which  a  resolution  was 
adopted  authorizing  the  directors  to  invest  In 
the  shares  of  another  corporation,  which  was 
ultra  vires,  is  not  liable  on  account  of  puch  in- 
vestment merely  because  he  was  present  at  a 
subsequent  meeting  at  which  the  minutes  of 
the  precedhig  meeting,  including  the  resolution, 
were  read  and  confirmed.  But  a  director  who 
was  not  present  at  the  first  meeting,  bat  pre- 
sided at  the  second  meeting  and  signed  the  min- 
utes, and,  speaklnir  oa  behalf  of  the  directors, 
said  at  the  next  general  meeting  of  the  com- 
pany :  "We  carefully  considered  the  matter, 
and  deemed  it  advisable  to  exercise  our  right 
of  subscription,  and  have  no  reason  to  regret 
our  decision," — is  liable.  Be  Lands  Allotment 
Co.  [18941  1  Ch.  616. 

A  director  who  did  not  take  his  seat  nntll 
after  the  minutes  of  an  ultra  vires  resolution 
authorising  the  directors  to  subscribe  for  stock 
in  another  company  had  been  confirmed  and  the 
first  check  in  part  payment  of  the  subscription 
drawn.  Is  liable,  with  the  other  directors,  where 
he  signed  the  second  check,  which  was  given  in 
further  payment  of  the  subscription;  but  an- 
other director,  who  was  not  present  at  any  of 
the  meetings,  and  did  not.  In  any  way,  partici- 
pate in  the  scheme,  is  not  liable.  Joint  Stock 
Discount  Co.  V.  Brown,  L.  R.  8  Bq.  881,  20  L. 
T.  N.  S.  844,  17  Week.  Rep.  1087. 

In  Ashhurst  v.  Mason,  L.  R.  20  Bq.  225,  44 
L.  J.  CTi.  N.  8.  887,  23  Week.  Rep.  606,  which 
was  an  action  by  a  director  to  enforce  contri- 
bution from  his  codlrectors  upon  account  of 
calls  he  had  paid  on  the  winding  up  of  the  com- 
pany, on  shares  of  stock  in  the  company  which 
had  been  placed  in  his  name  in  trust  for  the 
company,  it  was  held  that  a  director  who  at- 
tended a  meeting  at  which  tbe  minutes  of  a  foi^ 
mer  meeting,  including  the  resolution  authoris- 
ing the  purchase  of  the  stock,  were  read,  was 
chargeable  with  notice  of  the  transaction,  and 
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was  thertfora  liable  to  contribute  his  propor- 
tlon  o(  the  amount  paid  on  the  calls,  the  ac- 
quisition of  the  stock  for  the  benefit  of  the 
company  being  ultra  vir€9. 

A  director  who  Joins  &a  a  resolution  purport- 
ing to  allow  a  promoter  a  large  amount  for  pre- 
liminary expenses  without  making  any  inquiry 
•a  to  how  or  why  such  expenses  were  incurred, 
Is  liable  in  a  proceeding  by  the  liquidator  of 
the  company  where  the  payment  was  In  fact  for 
expenses  incurred  in  fraudulently  raising  the 
price  of  tlie  company's  shares  in  the  market 
R9  Railway  *  General  Light  ImproT.  Co.  42 
Lk  T.  K.  B.  206,  28  Week.  Rep.  641. 

Those  of  the  directors  of  a  corporation,  part 
of  whose  business  consisted  in  making  loans, 
who  knew  that  money  drawn  out  of  the  bank 
by  checks,  ostensibly  for  the  purpose  of  mak- 
ing loans  to  certain  persons,  was  really  to  be 
used  In  paying  for  shares  bought  for  the  com- 
pany, are  liable  to  repay  to  the  corporation  the 
amount  so  used ;  but  a  director  who  did  not 
know  the  purpose  for  which  the  money  was  to 
be  used,  but  supposed  it  was  to  be  used  for  the 
ostensible  purpose  of  making  a  loan,  is  not  lia- 
ble. Lend  Credit  Co.  y.  Fermoy,  L.  R.  5  Ch. 
763,  Reversing  L.  R.  8  Bq.  7.  18  Week.  Rep. 
1089,  23  L.  T.  N.  8.  439. 

•.  Jds  an4  omi99ion»  of  eommiiteeM, 

The  failure  of  directors  of  a  bank,  not  mem- 
bers of  the  discount  or  examining  committees, 
to  attend  meetings  of  the  l>oard,  does  not  ren- 
der them  liable  for  losses  which  the  proper 
performance  of  their  duties  by  the  members  of 
such  committee  might  have  prevented.  Warner 
T.  Peooyer,  44  L.  R.  A.  761,  83  C  C.  A.  222, 
61  TJ.  S.  App.  372,  91  Fed.  687.  This  point 
rests  upon  the  ground  that  the  failure  to  attend 
was  not  a  contributory  cause  of  the  losses. 

It  is  incumbent  on  the  directors  of  a  bank, 
In  thcPexerclM  of  ordinary  prudence,  and  as  a 
part  of  their  duty  of  general  sapervlslon,  to 
cause  an  examination  of  paper  discounted  by 
the  bank  to  be  made  with  reasonable  frequency, 
and  to  keep  themselves  sufliciently  informed 
alx>ut  it  to  enable  them  to  pass  an  intelligent 
judgment  upon  its  value.  /Md.  In  this  case, 
however,  only  those  directors  who  were  membsrs 
of  the  discount  and  examining  committees  were 
held  chargeable  for  losses  which  might  hare 
been  prevented  by  the  performance  of  such 
duty,  it  not  appearing  that  the  other  directors 
were  cognizant  of  their  neglect  of  duty  in  that 
respect.  It  was  further  held  that  the  members 
of  such  discount  and  examining  committees 
could  only  be  held  liable  for  such  losses  as  are 
shown  would  probably  have  been  prevented  if 
they  had  exercised  that  duty.  The  court  re- 
jected the  theory  that  when  a  bank  has  failed, 
and  it  appears  there  was  a  general  suplneness 
and  looseness  of  management  by  the  directors, 
that  the  burden  of  exoneration  for  losses  was 
upon  them. 

It  Is  proper  for  the  directors  of  a  savings 
bank  to  define  the  duties  of  the  oflicers  of  the 
bank,  and,  in  order  to  facilitate  the  transaction 
of  business,  to  appoint  small  committees  from 
their  number  to  superintend  those  officers  and 
dispose  of  detail  and  routine  work  that  cannot 
readily  be  disposed  of  by  the  board  of  directors 
itself;  but  the  directors  who  are  not  such  of- 
ficers or  members  of  committees  are  not  entitled 
to  relax  their  vigilance  and  rely  entirely  upon 
the  officers  and  committees.  They  are  bound 
from  time  to  time  to  acquaint  themselves  with 
the  manner  in  which  such  delegates  are  per- 
forming their  duties,  and  with  the  practices 
which  prevail  in  the  conduct  of  the  business, 
so  that  they  may  determine  whether  the  busi- 
ness methods  are  safe  and  proper.  They  are 
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not  required  to  look  so  closely  into  tha  alfsira 
of  the  business  as  to  detect  concealed  and  iso- 
lated instances  of  wrongdoing,  but  they  must 
so  familiarise  themselves  with  their  workings 
that  they  will  readily  detect  hdbitual  careless- 
ness and  wrongdoing.  Williams  t.  McKay,  46 
N.  J.  Bq.  25,  18  AU.  824. 

Managers  of  a  savings  bank  who  are  not 
members  of  the  finance  committee  charged  with 
the  duty  of  making  investments,  or  of  the  ex- 
ecutive committee,  charged  with  the  gen- 
eral management  of  the  alfairs  of  the  bank 
and  with  the  duty  of  examining  books,  accounts, 
and  securities,  have  the  right  to  rely,  in  many 
respects,  on  the  skill  and  diligence  of  the  com- 
mittee men,  and  if,  exercising  a  reasonable  cir- 
cumspection, they  are  unaware  of  the  miscon- 
duct or  neglect  of  such  agents,  even  if  amount- 
ing to  a  violation  of  the  charter,  they  will  not 
be  responsible  for  the  consequences;  but  the 
fact  that  they  are  not  meihbers  of  such  commit- 
tees does  not  exonerate  them  from  the  duty  of 
overseeing  the  business  done  by  the  commit- 
tees, or  from  exercising  that  degree  of  care  and 
vigilance  that  the  law  generally  exacts  of  per- 
sons holding  similar  positions.  Williams  ▼• 
McKay,  40  N.  J.  Eq.  189,  63  Am.  Rep.  776. 

In  the  above  case,  the  court  of  errors  and 
appeals  held,  contrary  to  the  opinion  of  the 
chancellor  (Williams  T.  Halliard,  38  N.  J.  Eq. 
373),  that  a  bill  by  a  receiver  of  an  insolvent 
savings  bank  against  its  former  managers  was 
not  demurrable,  so  far  as  concerned  the  liability 
of  managers  who  were  not  members  of  the  fi- 
nance committee,  where  it  alleged  facts  show- 
ing that  for  a  long  period  of  time  loans 
were  made.  In  violation  of  the  charter,  on  in- 
sufficient real-estate  security,  and  on  merely 
personal  security,  and  that  the  president  was 
negligently  permitted  to  overdraw  his  account, 
and  was  not  required  to  give  bonds  for  the 
faithful  performance  of  his  duty,  notwithstand- 
ing that  it  was  not  expressly  alleged  that  such 
managers  had  cognisance  of,  or  complicity  in, 
the  irregularities  in  these  respects.  The  ground 
of  the  decision  is  that,  in  view  of  the  length 
of  time  during  which  these  irregularities  were 
practised,  it  most  either  be  presumed  that  the 
managers  in  question  knew  of  them,  or,  if  they 
did  not,  their  ignorance  thereof  mdst  be  re- 
garded as  the  result  of  gross  oegilgence  or  in- 
attention to  their  duties. 

YI.  lAaWitff  a§  alfoted  by  compensation^ 

It  will  be  observed  that  In  the  following 
cases  the  duty  and  liability  of  directors  were 
discussed  upon  the  express  assumption  that 
they  served  without  compensation,  or,  at  least, 
without  more  than  a  nominal  compenaation : 
Citizens'  Bldg.  Loan  ft  Sav.  Asso.  v.  Coriell,  84 
N.  J.  Bq.  383 ;  Jones  v.  Johnson,  86  Ky.  630,  6 
S.  W.  582 ;  North  Hudson  Mut.  Bldg.  &  L.  Asso. 
V.  Cliilds,  82  Wis.  460,  62  N.  W.  600;  Killen 
V.  Barnes,  106  Wis.  646,  82  N.  W.  636 ;  Swent- 
zel  V.  Penn  Bank,  147  Pa.  140,  16  L.  R.  A.  306, 
23  Atl.  406,  416, — 9upra,  I. ;  Savings  Bank  v. 
Caperton,  87  Ky.  806,  8  S.  W.  886;  Union 
Nat.  Bank  t.  Hill,  148  Mo.  880,  40  8.  W.  1012, 
— tupra,  lY.  It  is  probable,  also,  that  most  of 
the  other  cases  proceeded  on  a  like  assumption, 
though  it  is  not  expressly  so  stated.  It  follows, 
therefore,  that  the  mere  fSct  that  directors 
serve  without  compensation  is  not  sufficient  to 
relieve  them  of  liability;  and  It  Is  so  expressly 
stated  in  Mutual  Bldg.  Fund  ft  Dollar  Sav. 
Bank  v.  Bosseiux,  8  B'ed.  817 ;  Williams  T.  Mc- 
Kay, 40  N.  J.  Bq.  180,  63  Am.  Rep.  776;  and 
Union  Nat.  Bank  v.  Ulll,  148  Mo.  880,  49  S.  W. 
1012.  Upon  the  other  hand.  It  Is  intimated  in 
Savings  Bank  v.  Caperton,  87  Ky.  806,  8  S.  W. 
S86t  that  if  directors  received  an  adsquata  com- 
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peoeatton  they  would  be  held  to  a  etrlcter  ac- 
countability ;  and  that  is  the  implication  of  the 
other  cases  previously  cited  in  ttala  subdivision, 
la  Campbell  ▼.  Watson  (N.  J.  Eq.)  50  Atl. 
120,  the  court  ilald :  At  one  time,  and  in  some 
instances,  bank  directors  were  unpaid  servants 
who  were  not  expected  to  spend  much  time,  or 
to  give  much  attention,  to  the  affairs  of  the  In- 
stitution, and  on  that  account  were  dealt  with 
leniently  by  the  courts ;  but  in  this  day  such  oflBi- 
cers  are  not  expected  to  work  gratuitously,  and 
are  usually  paid  a  fair  compensation,  and, 
whether  paid  or  not,  they  are  entitled  to  no  in- 
dulgence ou  that  accoont. 

YII.  Measure  of  damagea;  Heme  of  loss. 

The  relations  of  trust  and  fidelity  exist  be- 
tween a  savings  and  loan  association  and  its  di- 
rectors, and  not  between  the  latter  and  the 
shareholders,  and  the  dlrectdrs  can  be  held  lia- 
ble on  the  ground  of  negligence  only  for  such 
damages  sustained  by  the  corporation  as  were 
the  natural  and  proximate  results  of  their  acts 
or  omissions.  Bloom  v.  National  United  Ben. 
Sav.  &  Loan  Co.  152  N.  Y.  114,  46  N.  E.  166. 

Directors  of  a  savings  and  loan  association 
cannot  be  held  liable  on  account  of  their  neg- 
ligence in  the  management  of  the  association, 
in  an  action  by  the  shareholders  for  money  that 
represented  no  element  of  damage  to  the  cor- 
poration, and  which  could  not  be  recovered  by 
the  corporation  had  the  action  been  brought  In 
that  form.     Ibid, 

Shareholders  of  a  savings  and  loan  associa- 
tion cannot  recover  from  directors  on  account 
of  their  negligence  in  the  management  of  the 
association,  in  anticipation  of  some  statutory 
liability  to  which  they,  the  shareholders,  may 
be  subjected  as  members  of  the  corporation, 
that  hap  not  matured  in  any  judgment,  and 
may  never  mature.     Ibid. 

In  order  to  afford  a  basis  for  a  judgment 
holding  directors  of  a  savings  and  loan  associ- 
ation liable  to  the  association,  or  to  stockhold- 
ers suing  in  the  right  of  the  association,  on  ac- 
count of  their  culpable  negligence  in  failing  to 
dismiss  the  executive  officers  after  their  unfit- 
ness or  dishonesty  had  been  ascertained,  or 
should  have  been  suspected  by  them,  a  finding 
as  to  the  amount  of  loss  sustained  by  the  asso- 
ciation through  the  misconduct  of  such  officers 
after  their  unfitness  was,  or  should  have  been, 
ascertained.  Is  necessary.  Bloom  v.  National 
United  Ben.  Sav.  ft  Loan  Co.  81  Hun,  120,  30 
N.  Y.  Supp.  1120. 

The  measure  of  damages  recoverable  from 
directors  of  a  national  bank  for  disposing  of 
shares  representing  an  increase  In  the  capital 
stock  of  the  corporation.  In  exchange  for  worth- 
less notes.  In  violation  of  the  banking  law,  Is 
not  necessarily  the  difference  between  the  par 
value  of  the  shares  and  the  value  of  the  notes, 
but  the  difference  between  the  market  value  of 
the  shares  and  the  market  value  of  the  notes  at 
the  time  the  shares  passed  from  the  possession 
and  control  of  the  directors.  CockrlU  v. 
Abeles.  30  C.  C.  A.  223,  58  U.  8.  App.  648,  86 
Fed.  505. 

A  director  who  has  participated  with  his  co- 
directors  In  the  management  of  the  corpora- 
tion, In  violation  of  Its  by-laws  and  regulations, 
but  without  any  intent  to  defraud  the  corpora- 
tion, cannot  be  deprived  of  the  salary  which  he 
has  received  as  superintendent  of  the  corpora- 
tion, the  duties  of  which  position  he  has  failed 
to  perform ;  but  If  any  loss  has  been  sustained 
on  account  of  the  disregard  of  the  by-laws  and 
regulations,  the  amount  of  such  loss  Is  the 
measure  of  the  relief.  Neall  v.  Hill,  16  Cal. 
145.  76  Am.  Dec.  508. 

The  Federal  court.  In  a  suit  In  equity  to  com- 
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pel  directors  of  a  national  bank  to  rcatora 
funds  ot  the  bank  which  they  had  used  for  im- 
proper purposes^  may  allow  interest  againac 
them  notwithstanding  that  the  case  doea  not 
fall  among  those  In  which  Interest  is  expressly 
allowed  by  the  state  statute.  Cooper  v.  UIU» 
86  C.  C.  A.  402,  94  Fed.  582. 

In  Hirscbe  v.  Sims  [1894]  A.  C.  654,  64  L.  J. 
P.  C.  N.  S.  1,  the  directors  of  a  company  were 
held  answerable  to  it  for  the  discount  allowed 
by  them  upon  an  allotment  of  shares  which 
were  subsequently  sold  by  the  allottee  to  a  bona 
fide  purchaser  at  a  profit;  but  It  was  held  that 
they  were  not  liable  beyond  the  discount,  there 
being  no  proof  of  fraud  against  the  company, 
or  further  resulting  damage  to  It  from  the 
transaction. 

There  is  no  such  causal  connection  between 
the  practice  of  the  directors  of  an  insurance 
company  in  using  the  funds  of  the  corporation 
In  violation  of  the  charter  for  the  purpose  of 
discounting  paper  instead  of  ustag  it  for  more 
permanent  Investments,  and  embesslements  by 
the  secretary,  as  to  make  the  directors  liable 
for  the  losses  sustained  by  the  bank  through 
such  embezzlements,  although  the  practice  on 
the  directors'  part,  by  requiring  the  keeping  of 
a  larger  balance  with  the  bank,  afforded  a 
greater  opportunity  for  the  accomplishment  of 
the  secretary's  unlawful  purposes.  Scott  ▼• 
Depeyster,  1  Edw.  Ch.  518. 

Directors  of  a  bank  cannot  be  held  re- 
sponsible for  the  election  as  director  of  a  per- 
son who  had  been  removed  from  his  position  of 
cashier  because  of  his  fraudulent  practices  of 
making  overdrafts,  where  no  Injury  resulted 
to  the  bank  by  reason  of  the  position  assigned 
lilm.  Jonsa  t.  Johnson,  86  Ky.  530,  6  8.  W. 
582. 

Till.  SumfMHTp. 

The  foregoing  review  of  the  authorltlea^aeemt 
to  warrant  the  following  general  propositions: 

1.  That  directors  are  bound  to  possess  or- 
dinary skill  and  capacity,  and  to  exercise  rea- 
sonable care  and  diligence.  In  the  exercise  of  the 
powers  conferred  upon  them,  having  reference 
to  the  character  of  the  corporation  and  the 
kind  of  business  conducted  by  It  (I.  b).  Whether 
the  standard  of  reasonable  care  and  diligence  Is 
that  which  an  ordinarily  prudent  man  will  ex- 
ercise in  his  own  affairs,  or  that  which  he  will 
exercise  about  the  business  of  a  corporation  of 
which  he  is  a  director,  is  left  somewhat  in 
doubt  by  the  authorities,  but  the  latter  view 
seems  the  more  just  and  reasonable  (I.  d). 

2.  When  directors  act  in  excess  of  their  pow- 
ers, the  standard  of  reasonable  care  and  dili- 
gence. If  applicable  at  all,  Is  only  to  be  applied 
for  the  purpose  of  determining  whether  they 
were  culpable  in  not  knowing  that  they  were 
exceeding  their  authority.  If  they  knowingly 
exceeded  their  authority,  their  liability  for  re- 
sulting losses  is  established  without  reference 
to  the  question  whether  or  not  what  they  did 
might  be  Justified  on  the  principle  of  reason- 
able care  (IT.  a).  This  statement,  however.  Is 
subject  to  the  qualification  that  there  may  have 
been  such  assent  or  acquiescence  by  the  persons 
interested  as  estops  them  to  complain  (II.  c). 
Directors,  however,  are  not  in  every  case 
bound  to  judge  correctly  of  the  extent  of  their 
powers  under  penalty  of  being  subjected  to  lia- 
bility for  losses  if  they  make  a  mistake.  If, 
In  the  exercise  of  good  faith,  they  make  a  mis- 
take as  to  a  point  upon  which  the  charter  or 
by-laws  is  not  clear,  taking  the  advice  of  coun- 
sel If  they  feel  doubtful  about  the  matter, 
they  may  be  exonerated  (II.  b)  :  but  they  can- 
not justify  by  reason  of  a  mistake  based  upon 
mere  rumor  or  hearsay  as  to  their  powers ;  nor 
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became  of  the  adylce  of  counsel  if  the  matter 
was  not  fairly  open  to  question  (II.  b). 

3.  Directors  are  liable,  if  at  all,  for  losses  due 
to  an  error  of  judgment  with  reference  to  mat- 
ters within  their  authority,  only  when  the  er- 
ror wtis  so  gross  that  a  person  of  ordinary  ca- 
pacity, exercising  reasonable  care,  would  not 
have  fallen  into  it  (III.).  .  In  applying  tills 
test,  the  transaction  must  be  viewed  from 
the  standpoint  of  the  time  when  the  di- 
rectors exercised  their  Judgment  with  reference 
to  It,  and  not  from  the  standpoloit  of  the  pres- 
ent (III.). 

4.  Directors  are  bound  to  use  reasonable  care 
to  choose  honest  and  capable  men  as  executive 
officers  and  employees;  but,  having  exercised 
such  care,  they  are  not  Insurers  of  the  fidelity 
or  capacity  of  such  persons,  and  in  order  to 
reader  them  liable  for  the  fraud  or  misconduct 
of  the  latter,  they  must,  themselves,  have  been 
guilty  of  some  dereliction  of  duty,  the  perform- 
ance of  which  would  have  prevented  the  losses 
(IV.).  The  duty  of  directors  with  reference 
to  the  supervision  of  the  executive  officers  and 
employees,  of  course,  varies  with  the  character 
of  the  corporation  and  the  kind  of  business  con- 
ducted by  it.  As  to  moneyed  corporations,  the 
general  rule  seems  to  be  that  the  directors  are 
bound  to  have  a  general  knowledge  of  the  man- 
ner in  which  the  business  Is  conducted,  but  are 
not,  in  the  absence  of  any  suspicion  of  the  fi- 
delity of  the  executive  officers  or  employees, 
bound  to  adopt  any  system  of  espionage  which 
will  prevent  fraud  and  misconduct  by  them 
<iy.).  Any  generalisation  on  this  point,  how- 
ever, la  of  little  value,  as  the  circumstances  in- 
volved in  the  different  cases  in  which  the  ques- 
tion has  arisen  are  of  almost  infinite  variety, 
and  each  case  must,  to  a  great  extent,  be  de- 
termined by  reference  to  Its  own  facts  and  cir- 
cumstances. 

6.  Unless  a  director  is  himself  guilty  of  mis- 
conduct, be  cannot  at  common  law  be  held  liable 
for  the  misconduct  of  his  codirectors  (V.  a,  b>. 
Thus,  he  is  not  ordinarily  responsible  for  acts 
done  by  his  fellow  directors  at  a  meeting  at 
which  he  was  not  present,  unless  he  subse- 
quently participated  in  them.  Habitual  nonat- 
tendance  at  meetings,  however,  may  Itself  con- 
stitute such  misconduct  as  will  render  him  li- 
able for  breaches  of  trust  committed  at  such 
meetings  (V.  b).  When  a  director  Is  aware  of 
a  course  of  conduct  contemplated  by  his  co- 
directors,  which  he  regards  as  prejudicial  to 
the  interests  of  the  corporation.  It  seems  to  be 
his  duty  to  protest,  and  if  the  contemplated  ac- 
tion Involves  a  violation  of  the  charter,  to  take 
measures  to  prevent  it  (V.  c).  It  is  competent 
for  directors  to  delegate  certain  functions  of 
the  board  to  committees  appointed  from  their 
number,  and  the  directors  who  are  not  on  such 
committees  will  not  be  held  to  the  same  degree 
of  care  and  attention  as  the  members,  with  ref- 
erence to  the  matters  intrusted  to  the  latter; 
but  such  nonmembers  are  not  entitled  to  relax 
their  vigilance  altogether,  or  to  rely  entirely 
upon  the  committeemen,  but  are  bound  to  exer- 
cise a  reasonable  circumspection  of  their  con- 
duct (V.  e). 

6.  Since  directors  are  not  responsible  for  er- 
rors of  Judgment  not  inconsistent  with  the  pos- 
session of  ordinary  capacity  and  the  exercise 
jof  ordinary  care,  and  are  not  insurers  of  the 
honesty  or  capacity  of  their  appointees,  it  fol- 
lows that  the  amount  of  losses  sustained  by  the 
corporation  in  the  prosecution  of  its  business 
Is  not  necessarily  the  measure  of  their  respon- 
sibility, but  only  the  amount  of  losses  which  are 
attributable  to  their  acts  in  excess  of  their  au- 
thority, or  to  their  failure  to  exercise  reason- 
able care  in  the  exercise  of  the  powers  conferred 
upon   them.     Bven   when   they   have  exceeded  * 
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their  authority,  or  have  failed  to  exercise  rea- 
sonable care  in  the  exercise  of  their  authority, 
there  is,  of  course,  in  the  absence  of  a  statu- 
tory penalty,  no  liability,  unless  their  miscon- 
duct in  that  respect  can  be  regarded  as  the 
proximate  cause  of  the  losses  suffered  by  the 
corporation.  G.  H.  P. 


Francis  B.  ROBERT,  Appi^ 

V. 

Sarah  H.  POWELL,  Retpt. 

(168  N.  T.  411.) 

A  atepplsv  atose  to  faelUtate  a^eess  to 
earrlaves,  plaeed  near  the  edve  of  a 
sidewalk,  which  does  not  interfere  in  the 
least  with  the  use  of  the  roadway,  or  to  an 
appreciable  extent  with  the  use  of  the  side- 
walk, is  not  a  nuisance  so  as  to  give  a  foot 
passenger  injured  by  stumbling  over  it  in  at- 
tempting to  cross  the  street  at  a  time  when 
it  Is  plainly  visible  a  right  of  action  against 
the  owner. 

(November  12,  1901.) 

APPEAL  by  plaintifir  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  afilrptiing  a  judg- 
ment of  a  Trial  Term  for  Queens  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion* 

Me8sr»»  Abram  I.  Elkus  and  Frank 
JLawrenoe,  for  appellant: 

The  ordinance  makes  a  stepping  stone  a 
nuisance  per  se.  If  the  maintenance  of  the 
stone  was  a  violation  of  S  69  of  the  sanitary 
code,  the  stone  was  per  ae  a  public  nuisance. 

Murphy  y.  Leggett,  164  N.  Y.  121,  68  N. 
E.  42;  Callofian  v.  Gilman,  107  N.  Y.  360, 
14  N.  E.  264;  Wells  v.  Brooklyn,  9  App.  Div. 
61,  41  N.  Y.  Supp.  143,  Affirmed  in  162  N. 
Y.  657,  67  N.  E.  1128;  Robert  v.  PotceU,  24 
Misc.  241,  52  N.  Y.  Supp.  918;  Skelion  ▼. 
Larkin,  82  Hun,  388,  31  N.  Y.  Supp.  234; 
Davie  v.  New  York,  14  N.  Y.  506,  67  Am. 
Dec.  186;  Clifford  v.  Dam,  81  N.  Y.  62; 
Cohen  vt  New  York,  113  N.  Y.  532,  4  L.  R. 
A.  406,  21  N.  E.  700;  Jennings  v.  Van 
Hchaick,  108  N.  Y.  530,  15  N.  E.  424;  Bab- 
bage  v.  Pow&s,  130  N.  Y.  281,  14  L.  R.  A. 
398,  29  N.  E.  132;  Congreve  v.  Smith,  18  N. 
Y.  79;  DoAscnport  v.  Ruckman,  37  N.  Y.  568; 
Todd  V.  Troy,  61  N.  Y.  607;  Macauley  v. 
Hchneider,  9  App.  Div.  279,  41  N.  Y.  Supp. 
519;  McConnell  v.  Bostelmann,  72  Hun,  238, 
25  N.  Y.  Supp.  390;  Coon  v.  Fromcnt,  25 
App.  Div.  250,  49  N.  Y.  Supp.  306. 

The  stone  was  a  nuisance  irrespective  of 
the  ordinance. 

A  nuisance  is  always  to  be  considered  dan- 
gerous; and  when  its  2>re8ence  upon  the 
highway  results  in  the  injury  of  a  passerbv, 
the  person  who  created  the  nuisance  is  liable 
therefor,  notwithstanding  the  fact  that  it 


Nora. — For  barber's  pole  as  obstruction  in 
street,  see.  In  this  series,  L.  Wolff  Mfg.  Co.  t. 
Wilson  (111.)  26  L.  K.  A.  229. 
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may  not  in  itself  be  of  a  dangerouB  charac- 
ter 

Murphy  v.  Leggett,  164  N.  T.  121,  58  N. 
E.42;  Cohen  Y.New  York,  113  N.Y.532,  4 
L.  R.  A.  406,  21  X.  E.  700;  Callanana  v.  OH- 
man,  107  N.  Y/SOl,  14  N.  E.  264;  Wells  v. 
Brooklyn,  9  App.  Div.  61,  41  N.  Y.  Supp. 
143,  Amrmed  in  162  N.  Y.  657,  57  N.  £. 
1116;  People  y.  Cunningham,  1  Denio,  524, 
43  Am.  Dec.  709;  Hart  y.  Albany,  9  Wend. 
671;  Dwoia  v.  New  York,  14  N.  Y.  506,  67 
Am.  Dec.  186;  Wright  y.  Saunders,  65  Barb. 
215,  Affirmed  in  36  How.  Pr.  136;  Congreve 
V.  Smith,  18  N.  Y.  79;  Clifford  v.  Dam,  81  K. 
Y.  52;  Jennings  y.  Fan  Schaiok,  108  N.  Y. 
530,  15  N.  E.  424;  Donnelly  y.  Cowen,  20 
Misc.  100,  45  N.  Y.  Supp.  71;  MoConneU  y. 
Bostelmann,  72  Hun,  238,  25  N.  Y.  Supp. 
390;  Davenport  y.  Ruckman,  37  N.  Y.  568; 
Whalen  y.  Qlouceater,  4  Hun,  24;  La/very  y. 
Hannigan,  20  Jones  &  S.  463;  £2y  y.  Camp- 
hell,  59  How.  Pr.  333;  PeopZtf  e«  reL  O'Reilly 
y.  ^eM?  Torifc,  59  How.  Pr.  277;  Skelton  y. 
Larkin,  82  Hun,  388,  31  N.  Y.  Supp.  234. 

It  cannot  be  held  that  the  city  consented 
to  the  maintenance  of  the  stone.  The  cit^ 
had  no  power  or  authority  to  license  a  nui- 
sance. 

Cohen  y.  New  York,  113  N.  Y.  632,  4  L.  R. 
A.  406,  21  N.  E.  700;  People  ex  reL  O'Reilly 
y.  New  York,  59  How.  Pr.  277 ;  Ely  y.  Camp- 
bell, 59  How.  Pr.  333. 

Messrs.  Foley  A  Powell,  for  respondent; 

The  stepping  stone  oyer  which  plaintiff 
fell  was  not  a  nuisance.  This  conclusion  of 
law  may  be  reached  in  either  of  two  ways: 

(1)  Such  is  the  direct  holding  of  our 
courts. 

Dubois  y.  Kingston,  102  N.  Y.  219,  55  Am. 
Rep.  804,  6  N.  £.  273;  Jordan  y.  New  York, 
26  Misc.  63,  55  N.  Y.  Supp.  716;  Dougherty 
y.  Horseheads,  159  N.  Y.  154,  53  N.  E.  799. 

(2)  The  stone  in  question  was  in  its  place 
by  the  consent  of  the  city  of  New  York. 

The  stone  had  occupied  the  same  place  on 
the  sidewalk  which  it  did  on  the  day  of  the 
accident,  for  a  period  of  nine  years.  Such 
being  the  case,  it  follows,  as  a  conclusiye 
presumption  of  law,  that  there  was  a  license 
for  it,  and  if  it  was  licensed  it  was  not  a 
nuisance. 

Bahbage  y.  Powers,  130  N.  Y.  281, 14  L.  R. 
A.  398  20  N.  E.  132;  Jorgensen  y.  Squires, 
144  N.  Y.  285,  39  N.  K  373;  Oanandaigua 
V.  Foster,  166  N.  Y.  364,  41  L.  R.  A.  554,  50 
N.  E.  971,  81  Hun,  149,  30  N.  Y.  Supp.  686; 
Cooley,  Torts,  p.  615;  24  Am.  &  Eng.  Enc 
Law,  article  Street s^  p.  110. 

O'Brien,  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  in  this  action  sought  to  re- 
coyer  damages  for  a  personal  injury  sus- 
tained, as  he  alleged,  from  an  unlawful  ob- 
struction maintained  by  the  defendant  in  a 
public  street  of  the  dty  of  New  York. 
There  is  no  dispute  about  the  facts  in  the 
case.  On  the  night  of  the  20th  of  February, 
1897,  the  plaintiff,  while  walking  rapidly  on 
Fifty-Eighth  street,  crossed  the  street  diag- 
onally from  the  d^endant's  house  in  order 
to  take  a  cab«  and  stumbled  oyer  a  stepping 
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stone  or  carriage  blodc  maintained  by  the 
defoidant  in  front  of  the  residence.  No.  324 
West  Fifty-Eighth  street.  The  stone  ow 
whidi  he  fell  was  18  inches  high,  13  inches 
long,  and  16  inches  wide.  There  was  an 
open  passageway  between  the  stone  and  the 
house  in  front  of  whidi  it  stood  of  about  ft 
feet  of  sidewalk.  The  front  edge  of  the 
Btone  was  back  from  the  front  edg^  of  the 
curb  about  9  or  10  inches,  and  the  place 
where  the  acddent  occurred  was  so  lighted 
at  the  time  that  the  plaintiff  could  easily  see 
the  cab  which  he  sought  to  take,  and  which 
was  about  260  feet  away  from  him  when  he 
saw  it.  The  theory  of  the  plaintiff  is  that 
this  stepping  stone  maintained  upon  the 
sidewalk  in  front  of  the  defendants  house 
was  a  public  nuisance,  and  that  she  is  re- 
sponsible to  him  in  damages  for  the  injury 
sustained.  On  the  trial  of  the  action  testi- 
mony was  giyen  on  both  sides  in  r^rard  to 
the  facts  and  circumstances,  and  there  was 
no  material  conflict  as  to  the  nature  of  the 
alleged  obstruction,  or  as  to  the  manner  in 
which  the  plaintiff  reoeiyed  the  injury.  The 
defendant's  counsel  requested  the  court  to 
dismiss  the  complaint,  or  to  direct  a  yerdict 
in  favor  of  the  defendant.  The  court  de- 
cided to  submit  the  case  to  the  jury,  resery- 
ing,  howeyer,  the  decision  of  the  defendant's 
motion  until  after  the  case  had  been  passed 
upon  by  the  jury.  The  jury  returned  a  yer- 
dict for  the  plaintiff  for  ^,000,  which  the 
trial  court  subsequently,  upon  consideration 
of  the  whole  case,  set  aside,  and  dismissed 
the  complaint,  holding  and  deciding  yirtu- 
ally  that  the  undisputed  facts  and  circum- 
stances disclosed  at  the  trial  constituted  no 
ground  of  liability  on  the  part  of  the  defend- 
ant. The  action  of  the  trial  court  was  unan- 
imously affirmed  at  the  appellate  diyision, 
and  the  question  here  is  whether  there  was 
any  eridence  giyen  at  the  trial  which  should 
haye  been  submitted  to  the  jury,  or  which 
disdosed  any  cause  of  action  against  the  de- 
fendant. 

We  think  the  dedsion  below  was  clearly 
right.  No  other  result  could  be  upheld  un- 
less we  are  prepared  to  say  that  every  ob- 
ject of  this  character  which  is  placed  in  a 
public  street  constitutes  a  nuisance,  or  that 
a  jury  would  be  justified  in  finding  it  to  be 
such.  It  is  quite  true,  as  the  learned  coun- 
sel for  the  plaintiff  contends,  that  every  un- 
lawful obstruction  placed  in  a  public  street 
which  endangers  the  safety  of  travelers  may 
be  r^arded  as  a  nuisance;  but  the  question 
is,  miat  object  will  constitute  an  unlawful 
or  dangerous  obstruction?  There  are  some 
objecte  which  may  be  placed  in  or  exist  in 
a  public  street,  such  as  water  hydrante, 
hitehing  poste,  telegraph  poles,  awning 
posts,  or  stepping  stones,  such  as  the  one 
described  in  this  cabe,  which  cannot  be  hdd 
to  constitute  a  nuisance.  They  are  in  some* 
respecte  inddentel  to  the  proper  use  of  the 
street  as  a  public  highway.  The  hitching 
post,  for  instance,  in  front  of  a  private  resi« 
dence,  is  intended,  not  only  for  the  conven- 
ience of  the  private  individual,  but  for  the 
safety  of  the  public  as  well,  since  it  la  in- 
tended to  guard  against  aceidente  resulting 
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from  runawaT  teams  or  horaea.  It  ia  quite 
conceivable  that  a  shade  tree  located  within 
the  boundaries  of  the  street  or  highway 
may  cause  an  accident  or  injury  to  a  private 
individual  using  the  street  But  it  does  not 
follow  that  it  constitutes  a  public  nuisance 
in  the  highway.  The  stepping  stone  in  this 
case,  located  upon  the  sidewalk  in  front  of 
a  private  house,  was  a  reasonable  and  nec- 
essary use  of  the  street,  not  only  for  the  con- 
venience of  the  owner  of  tiie  luHise,  but  for 
other  persons  who  desired  to  visit  or  enter 
the  house  for  business  or  other  lawful  pur- 
pose. It  did  not  interfere  in  the  least  with 
the  use  of  the  road  way  or  bed  of  the  street, 
nor  did  it  interfere  to  any  appreciable  or 
unreasonable  extent  with  the  use  of  the  side- 
walk. There  was  8  feet  of  a  clear,  open 
space  upon  the  sidewalk  for  the  use  of  trav- 
elers; and  the  fact  that  the  plaintiff,  while 
harrying  in  the  night-time  to  take  a  cab, 
stumbled  over  the  stone,  when  the  place  was 
well  lighted  and  the  object  plainly  visible, 
does  not  prove  or  tend  to  prove  that  the  de- 
fendant was  guilty  of  any  wrong  or  breach 
of  duty  in  maintaining  the  stepping  stone  in 
front  of  her  house.  It  ia  true  that  the 
plaintiff  was  injured,  but  that  was  the  re- 
sult of  an  accident,  due  possibly  to  his  own 
fault,  but  at  all  events  not  to  any  fault  on 
the  part  of  the  defendant,  or  to  any  unlaw- 
ful obstruction  by  the  defendant  of  the 
street.  Hie  Question  involved  in  the  case  is, 
we  think,  well  settled  by  authority.  Duboia 
V.  King9ton,  102  N.  Y.  219,  65  Am.  Rep.  804, 
6  N.  £.  273;  Dougherty  r.  HorMeheads,  159 
N.  T.  154,  53  N.  £.  799.  While  it  is  said 
that  these  cases  involved  only  the  question 
of  liability  on  the  part  of  a  municipality  for 
negligence,  they  also  decided  that  the  exist- 
ence of  objects  of  this  character  in  the 
streets  is  lawfuL  If  the  city  could  not  be 
held  liable  for  permitting  them  to  be  there 
after  notice^  neither  can  the  defendant  be 
held  liable  for  placing  them  there.  The 
question  involved  in  this  class  of  cases  is 
whether  the  object  complained  of  is  usual, 
reasonable,  or  necessary  in  the  use  of  the 
street  by  the  owner  of  the  premises  or  any- 
one else. 

We  think  that  the  judgment  i»  rights  and 
wMut  he  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Bartlett,  Halskt* 
Martiay  Vmaa,  and  JLandoiit  JJ.,  concur. 


Christopher  G.  SHAYNE,  Appt, 

V, 

SVENINO     POST     PUBLISHING     OOM- 

PANY,  Respt. 

(168  N.  Y.  70.) 


1*     An  aetloii   for  libel  avalsat  •  eor- 
poratlon,  which  abates  by  the  expiration 


NoTB. — For  some  other  cases  in  this  series 
as  to  effect  of  dissolution  of  corporation  on 
rights  of  action  against  it,  see  Combes  v.  Mil- 
waukee ft  M.  R.  Co.  (Wla)  27  L.  R.  A.  869 ; 
Shakmsn  v.  United  States  Credit  System  Co. 
(Wia)  82  L.  B.  A.  888 :  and  Marion  Phosphate 
Ce  V.  Pernr  (C.  C  App.  6th  C.)  88  L.  B.  A.  262. 
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of  the  oorporate  charter,  may  be  revived 
against  the  tnistees  of  the  dissolved  corpo- 
ration in  office  at  the  time  of  dissolution. 

2.  If  tlie  adoption  of  tli^  common  la^ir 
Included  tlio  mlo  tliat  the  expiration 
of  a  corporate  cliarter  terminated  ac- 
tions of  tort  pending  against  the  corpora- 
tion, it  has  been  rendered  wholly  inapplicable 
to  business  corporations  by  the  subsequent 
legislation  regarding  them. 

3.  Tlic  civil  deatli  of  corporation*  is 
not  included  within  the  rule.  Actio  person- 
aU§  moritur  oum  per«oikk 

4.  Tlie  rule  of  the  conftofton  la^ir  tliat 
Uablllty  for  tlie  pnbllcatlon  of  a  libel 
dies  with  the  publisher  cannot  be  extended 
by  analogy  to  embrace  cases  where  the  char- 
ter of  a  corporation  expires  after  it  has  in- 
curred liability  for  the  publication  of  a  libeL 

(October  1,  1901.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  df  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  a  Special  Term  for  New  Yorlc  County  re- 
viving an  action  for  libel  which  had  been 
brou^t  against  a  corporati(m  which  was 
diss<Mved  before  trial  was  reached.  Re- 
verted. 

In  allowing  the  appeal  the  appellate  divi- 
sicm  certified  for  the  opinion  of  the  court  of 
appeals  the  following  question:  "The  de- 
fendant having  been  dissolved  by  the  expira- 
tion of  the  tenn  limited  in  its  certificate  of 
incorporatioh,  and  this  action  being  for  li- 
bel, and  the  acti<m  having  for  these  reasons 
abated,  has  the  court  power  to  revive  or  con- 
tinue the  same  against  the  trustees  of  the 
dissolved  corporation  in  oSRoe  at  the  time 
of  such  dissolution? 

Further  facts  af^ear  in  the  opinion. 

Mr.  Edward  J.  OaTesAHf  for  appellant: 

By  the  statutes  under  which  the  corpora- 
tion defendant  was  formed  and  existed,  and 
which  were  in  force  at  its  dissolution,  such 
dissolution  could  not  take  away  or  impair 
any  remedy  given  against  the  corporation  for 
a  liability  previously  incurred.  The  intent 
existinff  to  continue  the  obligations,  the 
rules  ^  law  for  the  construction  of  statutes 
authorise  such  a  result. 

People  em  rel.  Twenty-third  Street  R.  Co, 
V.  New  York  City  Taw  Comra,  96  N.  Y.  664; 
E^ndlich,  Interpretation  of  Statutes,  §  203; 
Black,  Stat.  Gonstr.  &  Interpretation  of 
Laws,  S  133,  p.  359. 

Section  6  oi  the  business  corporations  law 
is  to  be  read,  together  with  §  30  of  the  gen- 
eral corporation  law,  as  applicable  to  cor- 
porations formed  under  the  laws  of  1848 
and  1876.  though  they  have  not  reincorpo- 
rated under  the  business  corporations  law. 

Marstaller  v.  MUU,  143  N.  Y.  398,  38  N. 
E.  370. 

ITie  word  "creditors"  in  §  30  of  the  gener- 
al corporation  law  includes  a  claimant  in 
tort,  whose  cause  of  action  ai^ainst  the  cor- 
poration is  thereby  made  a  liability  of  the 
trustees. 

Hepxcorth  v.  Union  Ferry  Co.  22  N.  T. 
Civ.  Proc.  Rep.  407,  16  N.  Y.  Supp.  692,  19 
N.  Y.  Supp.  968,  62  Hun.  267.  16  N.  Y. 
Supp.  692,  131  N.  Y.  646,  30  N.  E.  867;  Mar- 
ftatter  v.  If  tils,  143  N.  Y.  398,  38  N.  £.  370 ; 
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People  V.  Troy  Steel  d  L  Co.  82  Hun,  303,  31 
N.  Y.  Supp.  337. 

To  hold  that  it  was  the  intent  of  the  leg- 
islature to  renyt  the  liabilities  in  tort  at- 
tach in  ff  to  corporations  having  the  status  of 
the  defendant  upon  their  dissolution  is,  in 
effect,  to  hold  that  any  such  corporation  now 
in  existence  may,  by  a  yoluntar^^  dissolution, 
succeed  in  evading  all  the  liabilities  of  this 
character  heretofore  incurred  by  it. 

Re  NetD  York  Oxygen  Co,  24  N.  Y.  Civ. 
Pro.  Rep.  398,  33  N.  Y.  Supp.  726. 

It  can  never  have  been  within  the  intent 
of  the  legislature,  in  a  mere  revision  of  the 
statutes,  to  work  such  results. 

Perry  County  v.  Jefferson  County,  94  111. 
214;  Endlich,  Interpretation  of  Statutes,  § 
264. 

The  maxim.  Actio  pereonaUe  moritur  oum 
persona,  does  not  apply  to  the  case  at  bar. 

Now  that  the  primary  conception  of  the 
action  of  tort  as/i  means  of  private  revenue 
has  departed,  and  that  of  compensation  in 
damages  for  injury  sustained  has  long  since 
taken  its  place,  the  theory  that  the  action 
dies  with  the  person  remains  without  de- 
fense in  morals,  and  without  reason  in  law. 

The  assets  of  the  corporation  are  a  trust 
fund  impressed  with  a  trust  for  the  payment 
of  corporate  debts,  and  this  court  will  not 
suffer  the  plaintiff  to  be  deprived  of  his  re- 
course to  the  fund,  if  that  result  can  be 
avoided. 

Cole  V.  Millerton  Iron  Co,  133  N.  Y.  164, 
30  N.  K.  847 ;  People  v.  Ifational  Trust  Co. 
82  N.  Y.  283;  Bastings  v.  Drew,  76  N.  Y.  9; 
Bartleit  v.  Drew,  67  N.  Y.  687. 

It  was  the  rule  at  common  law  that  all 
causes  of  action  against  a  corporation  per- 
ished with  its  dissolution;  that  its  debts 
^v'ere  extinguished,  while  its  realty  reverted 
to  the  irrantor  and  its  personalty  escheated 
to  the  Crown. 

2  Kent.  Com.  307. 

When  the  corporate  form  came  into  use  for 
buRinofts  purposes,  it  was  seen  that  this  rule 
was  intolerable,  for  the  corporation  itself 
was  merely  a  trustee  of  the  corporate  prop 
erty  for  the  shareholders  and  creditors. 

Bacon  v.  Kohertson,  18  How.  480,  15  L.  ed." 
499;  Tinkham  ▼.  Borst,  31  Barb.  407;  Cur- 
ran  V.  ArkaiatiSy  15  How.  304,  14  L.  ed.  706. 

The  doctrine  that  causes  of  action  in  tort 
against  a  corporation  perished  upon  its  dis- 
solution derived  its  countenance  in  the  com- 
mon law  mainly  from  the  theory  which  form- 
erly obtained  as  to  the  nature  of  the  corpo- 
rate organization.  Without  that  conception 
of  a  corporation  as  an  artificial  being,  'Hn- 
visihle,  intan/orible,  and  existing  in  contem- 
plation of  law"  {Sutton's  Hospital,  10  Coke. 
32  h;  Dartrnouth  College  v.  Woodioard,  4 
Wheat.  636,  4  L.  ed.  669),  the  use  of  the 
analogy  borrowed  from  the  law  that  deter- 
mines the  rights  and  liabilities  of  natural 
persons  in  the  same  circumstances  would 
have  been  impossible,  and  the  absurdity  of  a 
caupe  of  action  lost  by  the  expiration  of  the 
corporate  charter  would  never  have  arisen  to 
discredit  the  logic  of  the  law. 

At  the  present  time,  however,  the  com- 
mon-law idea  of  a  corporation  ai»  a  "Ipgal 
person,"  as  a  thing  apart  from  those  inter- 
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ested  in  the  corporate  enterprise,  and  for 
whose  benefit  it  is  prosecuted,  nas  itself  been 
repudiated  by  the  highest  courta  in  the  land, 
and  in  its  stead  has  come  a  recognition  of 
the  fact  that  the  corporation  is  but  the  body 
of  associated  shareholders  on  the  one  hand, 
and,  on  the  other,  the  sum  of  their  legal  re- 
lations among  themselves  and  with  the  outer 
world,  in  respect  of  the  corporate  undertak- 
ing. 

People  T.  North  River  Sugar  Ref.  Co.  121 
N.  Y.  682,  9  L.  R.  A.  33,  24  N.  E.  834;  State 
ex  rel.  Watson  v.  Standard  Oil  Co.  49  Ohio 
St.  137,  15  L.  R.  A.  145,  30  N.  S.  279;  Tay- 
lor Priv.  Corp.  3d  ed.  |  51. 

ifr.  IiAwrenee  Godkin,  for  respondent: 

Were  the  defendant  an  individual  the  ac- 
tion clearly  could  not  be  revived. 

There  is  not,  and  could  not  be,  any  dfe- 
tinction  between  individuals  and  corpora- 
tions in  regard  to  the  survivability  of  a 
cauae  of  action  for  libel. 

Re  Yeunaling  Bretring  Co.  24  App.  Div. 
223,  49  N.*Y.  Supp.  12;  Grafton  v.  Union 
Ferrp  Co.  22  N.  Y.  Civ.  Proc.  Rep.  402,  19 
N.  Y.  Supp.  966. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  action  to  recover 
dama^^es  for  alleged  libds  miblishcd  in  the 
defendant's  newspaper  in  February,  1899» 
and  when  the  action  came  on  for  trial  on 
the  15th  day  of  May,  1900,  the  defendant's 
attorney  brought  to  the  attention  of  the 
court  tne  fact  that  the  corporate  existence 
of  the  defendant  had  terminated  on  the  next 
preceding  Ist  day  of  January.  As  the  action 
nad  abated,  the  plaintiff  thereafter  moved 
the  court  i^  special  term  for  an  order  con- 
tinuing and  reviving  it  against  the  former 
directors  of  the  defunct  corporation,  and  the 
motion  y^'SB  granted.  The  supremo  court  in 
its  appellate. division,  however,  reached  the 
conclusion  that  the  death  of  the  corporation 
operated  to  destroy  the  cause  of  action,  and 
so  it  reversed  the  order.  There  was  a  differ- 
ence of  view  in  the  court,  but  the  majority 
apparently  felt  constrained  to  follow  the  oc- 
casional dicta  of  judges  that  in  actions  of 
slander,  libel,  assault  and  battery,  or  false 
imprisonment  the  property  of  the  sharehold- 
ers of  the  corporation  is  no  more  subject  to 
pursuit  after  the  dissolution  of  the  corpora- 
tion than  is  the  property  of  an  individual 
after  his  death.  The  statute  providing  for 
the  maintenance  of  actions  against  execu- 
tors or  administrators  of  a  wrongdoer  ex- 
pressly excepts  causes  of  the  character  last 
above  named  from  the  operation  of  the  stat- 
ute. 2  Rev.  Stat.  p.  447.  This  statute 
modified  the  rule  of  the  common  law  so  as 
to  permit  actions  to  be  brought  against  exec- 
utors or  administrators  for  wrongs  done  to 
properly  rip>^ts  or  interests  of  persons,  but 
it  does  not  affect,  one  way  or  the  othc.  csw*- 
es  of  action  against  corporations.  Nor  is 
there  any  statute  in  this  state  indic«itiTi«r  a 
lesfislative  policy  to  prevent  the  mainten'»nc<» 
of  actions  asrainst  a  corporation  or  its  tnis- 
t<»es  aftor  dissohition.  whether  the  cmis**  of 
notion  be  founded  on  a  wron»»  or  otherwise. 
Nor  are  we  foreclosed  by  authority  in  fhi« 
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«ourt  from  oonBidering  the  question  on  its 
merits,  for  neither  the  diligence  of  counsel 
nor  patient  investigation  on  our  part  has 
brought  to  light  any  decision  of  this  court 
bearing  dired^ly  upon  the  question.  For 
this  court  to  lav  down  a  rule  which  would 
<rut  off  causes  of  action  for  wrongs  against  a 
corporation  u^n  its  dissolution  woiud  seem 
to  be  both  aroitrary  and  unjust,  and  in  some 
•cases  it  could  be  taken  advantage  of  by  the 
•officers  of  the  corporation  by  permitting  the 
•charter  to  expire,  and  afterwards  reorganiz- 
ing, instead  of  renewing  the  charter  before 
its  expiration.  In  this  case  there  is  no  ques- 
tion of  the  good  faith  of  the  defendant.  Its 
•charter  was  allowed  to  expire  by  an  ov^- 
sight,  and  for  a  little  time  it  proceeded  as  if 
its  charter  were  in  full  force  and  effect.  But 
if  it  be  true,  as  the  defendant  contends,  that 
the  termination  of  the  charter  operated  of 
itself  to  put  an  end  absolutely  to  all  causes 
•of  action  for  wrongs,  then  it  matters  not 
whether  the  termination  be  due  to  oversight 
or  design,  for  it  is  the  civil  death  of  the 
corporation,  and  not  the  cause  of  its  death, 
that  destroys  causes  of  action  for  wrongs.  It 
hardly  need  be  suggested  that,  if  such  were 
the  ^tablished  rule,  there  would  be  found 
plenty  of  persons  interested  in  corporations 
who  would  plan  to  so  take  advantage  of  it  as 
that  meritorious  causes  of  action  might  be 
destroyed  with  only  the  temporary  embar- 
rassment and  expense  incident  to  the  organi- 
zation of  a  new  corporation.  Of  still  fur- 
titer  importance,  however,  is  the  fact  that 
such  a  rule  would  work  unjustly  in  every 
case  to  a  plaintiff  in  an  action  for  libel  such 
a«  this  one,  assuming,  as  we  should,  that  the 
plaintiff  has  a  meritorious  cause  of  action. 
If  a  recovery  be  had  during  the  lifetime  of 
the  corporation,  the  moneys  required  to  sat- 
isfy the  judjfnient  are  necessarily  taken  from 
assets  belonging  to  the  stockholders,  and  re- 
duce the  value  of  their  holdings  in  the 
amount  required  to  pay  the  judgment.  If  a 
juflTinent  be  recovered  after  the  termination 
of  the  existence  of  the  corporation,  the  re- 
sult is  the  same,  for  the  avails  of  all  the 
as^etfl  of  the  corporation,  after  payment  of 
nil  iust  debts  and  claims  owing  by  it,  must 
be  distributed  among  the  stockholders  if  the 
corporation  be  wound  up;  or,  if  another 
course  be  taken,  and  a  reorganization  be  had, 
the  assets  of  the  new  corporation  are  reduced 
in  value  in  the  amount  required  to  pay  the 
judgment.  So  far  as  the  stockholders,  who 
are  the  owners  of  all  the.  assets  of  the 
corporation,  are  concerned,  therefore,  it  mat^ 
ters  not  whether  the  judgment  be  taken  be- 
fore diflsolution  or  afterwards,  for  in  any 
«yent  it  is  the  assets  of  the  corporation  which 
are  used  in  satisfying  the  demand.  In  the 
one  case  the  action  is  prosecuted  to  judgment 
against  the  corporation,  and  in  the  other 
against  the  directors,  who,  by  force  of  the 
atatute,  have  become  the  trustees  of  the  as- 
sets of  the  corporation  for  the  benefit  of  the 
stockholders.  But  this  is  a  difference  of 
form,  not  of  substance,  for  both  the  corpo- 
ration and  the  trustees  represent  the  assets 
out  of  which  the  judgment  must  be  satisfied, 
and  in  which  the  stockholders  are  alone  in- 
terested  after  the  satisfaction  of  all   just 
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debts  and  demands.  It  is  apparent,  there- 
fore, that  the  stockholders  nave  no  just 
ground  upon  which  to  predicate  a  claim  that 
the  party  who  has  been  wronged  by  the  cor- 
poration shall  be  deprived  of  his  cause  of  ac- 
tion in  the  event  of  the  dissolution  of  the 
corporation.  On  the  other  hand,  the  plain- 
tiff needs  his  damages,  and  in  some  cases  the 
vindication  which  an  award  of  damages 
brings,  none  the  less  because,  designedly  or 
carelessly,  the  charter  of  the  corporation  is 
permitted  to  expire. 

If  we  are  right  in  the  view  thus  expressed 
as  to  the  merits  of  the  controversy,  there 
can  be  no  doubt  what  would  be  the  decision 
of  the  court  were  the  question  one  which 
had  never  before  been  up  for  consideration 
in  the  courts  of  this  country  or  England.  It 
is  urged,  however,  that,  notwithstanding, 
that  the  merits  appeal  strongly  in  the  plain- 
tiff's behalf,  and  tnat  there  is  an  utter  ab- 
sence of  decisions  in  this  state  standing  in 
the  way  of  a  just  determination,  we  are  pre> 
vented  from  making  that  determination  by  a 
rule  of  the  common  law  of  England,  which 
conceded  1y  would  have  cut  off  such  a  claim 
as  plaintiff's.  Inasmuch  as  the  Constitution 
of  1777  provided  that  "such  parts  of  the 
common  law  and  of  the  acts  oi  the  legisla- 
ture of  the  colony  of  New  York  as  together 
already  form  the  law  of  the  said  colony 
.  .  .  shall  be  and  continue  the  law  of  this 
state,  aubject  to  such  alterations  as  the  leg- 
islature shall  make  concerning  the  same" 
[art.  1,  §  17],  it  is  contended  dat  the  com- 
mon law  is  now  in  force,  except  so  far  as  it 
may  have  been  ^qjressly  altered  by  acts 
of  the  legislature  of  this  state.  This  court 
has  interpreted  this  provision  of  the  Consti- 
tution to  mean,  not  that  all  the  common  law 
of  England  was  the  law  of  the  colony  at  the 
time  of  the  making  of  the  Constitution,  but 
only  so  much  of  it  as  was  applicable  to  the 
circumstances  of  the  colonists  and  conform- 
able to  our  institutions.  Cutting  t.  Cut- 
tifig,  86  N.  Y.  522,  529:  Williama  t.  TFil- 
liama,  8  N.  Y.  525,  541.  It  is  at  least  doubt- 
ful, as  will  be  apparent  when  we  come  to 
consider  briefly  the  history  of  the  rule, 
whether  it  did  become  a  part  of  the  law  of 
this  state ;  but  we  prefer  to  rest  our  decision 
on  the  ground  that,  if  such  a  rule  were  ap- 
plicable to  this  state  at  the  time  of  the  adop- 
tion of  the  Constitution,  the  effect  of  subse- 
quent legislation  regarding  corporations  cre- 
ated by  and  under  the  laws  of  this  state  has 
been  such  as  to  render  it  wholly  inapplica- 
ble. This  rule  had  its  origin  when  corpora- 
tions were  either  mrunicipal,  ecclesiastical, 
or  eleemosynary,  and  business  corporations 
were  unknown.  There  were  no  stockholders 
or  natural  persons  who  were  entitled  to  the 
assets  of  the  deceased  corporation,  and,  as 
in  the  case  of  an  individual  dying  without 
heirs,  the  personalty  went  to  the  King,  while, 
to  prevent  the  realty  from  escheating  to  the 
King  it  was  held  that  it  reverted  to  the 
donor  upon  the  ground  that,  the  grant  beinc; 
made  to  the  corporation  for  public  or  charit- 
able uses,  it  was  made  only  for  its  life. 
Against  those  corporations  all  causes  of  ac- 
tion, whether  upon  contract  or  for  tort,  were 
^  extingtiished,  and  so,  too,  were  all  causes 
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of  actions  which  the  eorporatioa  had 
against  individuals.  2  Kyd,  Corp.  p.  516. 
published  1703;  Ang.  &  A.  Priv.  Corp.  §9 
779,  779a;  Grant,  Oor^.  804.  Angell  & 
Ames,  in  9  779a,  say:  "The  rule  of  the 
common  law  in  relation  to  the  effect  of  dis- 
solution upon  the  property  and  debts  of  a 
corporation  has  in  fact  become  obsolete  and 
odious.  Practically  it  has  never  been  ap- 
plied in  England  to  insolvent  or  dissolved 
moneyed  corporations.  .  .  .  Indeed,  at 
this  day  it  may  well  be  doubted  whether,  in 
the  view  at  least  of  a  court  of  equity,  it  has 
any  application  to  other  than  public  and 
eleemosynary  corporations,  with  which  it 
had  its  origin."  It  will  be  observed  that  the 
learned  authors  do  not  suggest  that  it  was 
never  applied  by  the  courts  to  other  than 
public  and  eleemosynary  corporations,  but 
that  it  is  no  longer  applied.  In  this  state 
the  rule  has  never  been  applied  to  business 
corporations,  and  as  early  as  1811  an  act 
was  passed  constituting  the  directors  of 
such  corporations,  in  the  event  of  voluntary 
disisolution,  trustees  to  settle  its  affairs,  and 
divide  the  money  among  the  stockholders, 
after  paying  the  debts  due  and  owing  by  the 
corporation  at  the  time  of  its  dissolution. 
This  statute,  without  substantial  change,  is 
now  to  be  found  in  9  30  of  the  general  cor- 
poration law;  and  when  it  is  considered  in 
connection  with  the  other  provisions  of  the 
statute  relating  to  business  corporations  we 
find  that  the  ancient  rule  that  tne  liabilities 
of  the  corporations,  as  well  as  the  debts  ow- 
ing to  them,  are  extinguished  by  the  dissolu- 
tion of  the  corporations,  the  personalty  vest- 
ing in  the  King  and  the  real  estate  in  the  do- 
nor, has  been  entirely  ignored  by  the  law- 
making power  in  this  state,  which  has  in- 
stead provided  a  more  equitable  method  for 
the  distribution  of  the  assets,  which  secures 
to  the  stockholders  what  is  left  after  those 
are  satisfied  who  have  valid  claims  against 
the  corporation.  So,  if  it  be  technically  true 
that  the  rule  once  prevailed  in  this  state  be- 
cnnse  of  the  language  of  the  Constitution  of 
1777, — which  I  doubt, — it  is  no  longer  in 
force  because  of  the  changed  conditions  sur- 
rounding the  creation  and  dissolution  of  cor- 
porations and  the  distribution  of  the  assets 
after  dissolution.  Kam,  in  his  work  on  Le- 
gal Judgments  (p.  73),  states  the  rule  as  it 
has  often  been  applied  by  the  courts,  and  as 
we  find  it  our  duty  to  apply  it  in  this  ease, 
in  these  words:  "When  a  rule  relates  to 
the  nature  of  things  as  such  nature  existed 
at  a  former  period,  and  the  reason  of  the 
rule  corresponds  with  that  nature,  then  at 
an  aftertime,  if  the  nature  of  the  things  is 
altered,  and  by  this  alteration  the  rule  is  be- 
come too  general,  and  the  reason  given  for  it 
fails,  the  rule  in  a  case  of  this  kind  is  no 
longer  binding.  In  Davies  v.  Pou>ell  [  Willes, 
61],  Willes,  Ch.  J.,  giving  the  opinion  of  the 
court,  says,  'When  the  nature  of  things 
changes,  the  rules  of  law  must  change  too.' " 
Nor  do  we  think  the  rule.  Actio  personalia 
mcriiur  cum  persona^  should  be  applied.  It 
has  long  been  in  force  both  in  England  and 
this  coimtry,  and  in  this  state  has  received 
legislative  approval  in  so  far  as  cnnses  of  ac- 
tion for  libel,  slander,  and  assault  and  bat- 
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tery  are  concerned;  but  our  deetsioos  have 
not  extended  the  role  to  the  civil  death  d 
either  persons  or  corporations.  Nor  has  the 
language  of  our  statute  which  authorizes  the 
continuance  of  certain  actions  for  moneys 
against  the  executors  and  administrators  of 
wrongdoers,  but  excepts  actions  for  libel,, 
slander,  assault  and  battery,  and  false  im- 

Srisonment,  been  held  to  include  the  ci\il 
eath  of  either  individuals  or  corporajbiona, 
and  it  is  sufficient  for  our  present  purpose 
to  say  that  such  an  intent  on  the  part  of 
the  legislature  cannot  be  spelled  out  of  the 
language  employed  by  it.  It  is  said  that 
the  rule  of  tlie  common  law,  which  has  not 
been  interfered  with  by  statute  so  far  as  ac- 
tions for  libel  are  concerned,  may,  by  a  pro- 
cess of  analogical  reasoning,  be  so  extended 
as  to  include  artificial  "persons,'*  and  death 
resulting  from  an  act  of  God  to  embrace 
death  of  a  corporation  by  execution  or  other 
operation  of  law,  and,  further,  that  such 
reasoning  has  led  learned  judges  to  assume 
it  to  be  the  law  that  the  dissolution  of  a 
corporation  relieves  its  assets  from  that 
which  would  otherwise  constitute  a  legal 
burden, — ^that  of  responding  for  the  damages 
occasioned  to  others  through  the  miscon- 
duct  of  its  representatives  or  agents.  If  it 
be  true  that,  reasoning  by  analogy,  but  a 
single  advance  step  need  be  taken  in  order 
to  support  the  defendant's  position,  thst 
step  snould  not  be  taken,  howev^  short  it 
may  be,  inasmuch  as  the  result  reached 
would  be  without  support  in  the  elements 
of  justice,  as  we  have  already  attempted  to 
show.  It  is  not  a  short  step,  however,  for 
the  reason  of  the  rule  preventing  suit  against 
an  executor  for  the  wrongs  of  his  teststor 
is  stated  to  be  that,  as  neither  the  executors 
of  the  plaintiff  nor  those  of  the  defendant 
have  committed  in  their  own  personal  cmt 
pacity  any  manner  of  wrong  or  injury,  they 
should  not  be  prosecuted  for  torts  in  actions 
which  were  originally  designed  for  the  pun- 
ishment of  the  wrongdoer.  On  the  &thet 
hand,  the  object  of  actions  e»  oontraotu  be- 
ing to  reach  "the  property,  rather  than  the 
person,  in  which  the  executors  now  have  the 
same  interest  that  their  testator  had  before," 
it  was  decided  that  they  should  be  revived 
and  continued  against  the  executor.  1 
Woemer,  Am.  Law  of  Administration,  f| 
290-292,  and  notes;  Phillips  v.  Eomfray,  L. 
R.  24  Ch.  Div.  467 ;  Finlay  v.  Chimeff,  L  R. 
20  Q.  B.  Div.  502-504.  The  remedy  of  a 
plaintiff  in  an- action  for  libel  to  recover 
damages  Is  against  the  property  of  the  cor- 
poration solely.  Whether  nis  judgment  be 
rendered  against  the  corporation  or  against 
the  trustees  after  dissolution,  he  can  have 
satisfaction  only  out  of  the  assets  of  the  cor- 
poration. The  object  of  his  action,  there- 
fore, is  to  reach  the  property  of  the  corpora- 
tion, and  hence  It  is  in  all  respects  within 
the  very  reason  assigned  in  support  of  the 
right  of  a  creditor  to  bring  actions  em  eo»- 
Iractu  against  the  executor. 

Our  conclusion  is  that,  as  the  plaintiff 
could  have  had  satisfaction  of  his  claim — ^if 
he  have  one— out  of  the  aa«iets  of  the  defend- 
ant corporation  had  he  prosecuted  his  action 
to  judgment  before  the  termination  of  the 
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Uitter's  corporate  life,  so  should  he  now  have 
satisfaction,  as  he  has  taken  no  step  which 
•either  forfeits  or  affects  his  right,  unless 
some  rule  of  law  stands  across  the  pathway 
leading  to  justice  for  him ;  and  after  a  care- 
ful e3uimination  of  the  subject  we  have  been 
unable  to  find  any  such  rule  of  law  in  this 
state. 

The  question  oeriified  to  this  court  by  the 
Appellate  Division  should  be  answered  in 
the  affirmative,  its  order  reversed,  and  that 
of  the  Special  Term  affirmed,  with  costs. 

Bartlett,  Haight,  Vann,  Iiaadon, 
Cullen,  and  Werner,  JJ.,  concur. 


Fanney  GOODMAN,  Appi^ 

V. 

Bertha    AliEXANDER,    by    Guardian    ad 

Litem,  Kespt. 

(165   N.   Y.   289.) 

To  mMntAln  »n.  action  avalnst  an  1b« 
fnnt  for  the  valne  of  food  and  lodvinir 
fnrnlshed  to  it.  It  is  not  necessary  to  state 
in  the  declaration  that  defendant  had  no 
father,  or  other  person  standing  in  looo  po- 
rentis,  who  could  and  should  support  It,  either 
at  common  law  or  under  a  statute  requiring 
the  complaint  to  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause 
of  action. 

{Vann,  J.,  dissents.) 

(January  22,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty dismissing  the  complaint  in  an  acticm 
brought  to  recover  the  value  of  board  ana 
lodging  furnished  by  plaintiff  to  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Idjmajik  A.  Spaldinsy  for  appellant: 

An  infant  is  liable  for  necessaries  suit- 
able to  its  rank  and  condition  when  supplied 
to  it  upon  the  faith  of  its  personal  credit. 

Chase's  Bl.  Com.  3d  ed.  p.  183;  1  Addi- 
son, Contr.  126;  Anson,  Contr.  7th  ed.  114; 
1  Parsons,  Contr.  296;  10  Am.  &  Eng.  Enc. 
Law,  p.  660;  Schouler,  Dom.  Rel.  229; 
Reeve,  Dom.  Rel.  220;  l^ler.  Infancy  ft 
Coverture,  09. 

An  infant  is  not  bound  by  an  express  con- 
tract for  necessaries  to  the  extent  of  such 
contract,  but  is  only  bound  in  an  implied 
contract  to  pay  the  amount  of  their  value 
to  him. 

Schouler,  Dom.  Rel.  114;  Reeve,  Dom. 
Rel.  220;  Atchison  ▼.  Bruff,  50  Barb.  381. 

An  infant  is  liable  for  necessaries  pro- 
cored  through  an  agent  to  the  same  extent 
as  if  procured  by  himself. 

Note. — For  cases  in  this  series  as  to  llabil- 
Ity  of  infant  for  necessaries  generally,  see  Askey 
V.  Williams  (Tex.)  5  L.  R.  A.  176,  and  note; 
Kllgore  V.  Rich  (Me.)  12  L.  R.  A.  850,  and  note; 
and  Gregory  v.  Lee  (Conn.)  25  L.  R.  A.  618. 
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Fruchey  v.  Eagleson,  15  Ind.  App.  88,  43 
N.  E.  146. 

The  infant's  liability  for  necessaries  is 
properly  enforced  in  an  action  at  law. 

Re  Qreenhalgh,  64  Hun,  26,  18  N.  Y.  Supp. 
748;  8haw  v.  Bryant,  65  Hun,  57,  19  N.  Y. 
Supp.  618. 

Although  a  parent  is  under  obligation  to 
support  the  infant,  if  the  parent  is  unable 
to  ao  so  the  infantas  liable  for  necessaries 
furnished  on  its  personal  credit. 

Trainer  v.  Trumbull,  141  Mass.  527,  6  N. 
E.  761;  Atchison  ▼.  Bruff,  50  Barb.  381. 

The  burden  of  proof  is  upon  the  defend- 
ant to  establish  the  defense  of  the  parent  or 
guardian's  ability  and  willingness  to  sup- 
port the  infant. 

Abbott,  Trial  Ev.  796,  2d  ed.  1013;  Par- 
sons V.  Keys,  43  Tex.  558;  Lynch  y,  John- 
son,  100  Mich.  640,  67  N.  W.  908;  Dalton  r. 
Oib,  5  Bing.  N.  C.  113;  T^ler,  Infancy  ft 
Coverture,  pp.  74,  75,  102. 

The  facts  required  to  be  pleaded  under  § 
481  of  the  Code  are  facts  according  to  their 
legal  effect,  and  not  evidentiary. 

Rochester  R.  Co.  v.  Robinson,  133  N.  Y. 
242,  30  N.  E.  1008;  3  Chitty,  PL  14th  Am. 
ed.  p.  1146;  Story,  PL  1st  ed.  92;  Peters 
Y.  Fleming,  6  Mees.  ft  W.  42. 

Mr.  Joseph  I.  Green,  for  respondent: 

A  father  is  bound  by  law  to  support  his 
minor  child  if  he  has  the  ability  to  do  so. 

Furman  ▼.  Van  Sise,  56  N.  Y.  439,  15  Am. 
Rep.  441;  Atchison  r.  Bruff,  50  Barb.  381. 

If  the  parent  has  ability  to,  and  is  will- 
ing to,  support  his  minor  children,  board 
and  lodging  furnished  by  another  without 
his  oonsent  are  not  "necessaries"  within  the 
meaning  of  the  law  which  renders  the  infant 
liable. 

Ooodman  y.  Alecsander,  28  App.  Div.  227, 
50  N.  Y.  Supp.  884;  Van  De  Scmde  v.  Uall, 
13  How.  Pr.  458;  2  Kent,  Com.  p.  256. 

The  obligation  of  supporting  infant  chil- 
dren falls  primarily  upon  the  father,  and, 
if  of  sufficient  ability,  he  is  liable  to  support 
them,  even  though  they  may  have  an  estate 
of  their  own. 

BurHtt  V.  Burritt,  29  Barb.  124;  5  Wait, 
Act.  ft  Def.  p.  52 ;  Parker  v.  TiUinghast,  19 
Abb.  N.  C.  190;  Smith  v.  Church,  5  Hun, 
109;  Van  Valkinburg  y.  Watson,  13  Johns. 
480,  7  Am.  Dec.  395;  Clinton  y.  Rowland, 
24  Barb.  634;  Cromwell  y.  Benjamin,  41 
Barb.  558;  Manning  y.  WeUs,  85  Hun,  30, 
32  N.  Y.  Supp.  601. 

The  father's,  and  not  the  infant's,  estate 
is  liable  for  medical  treatment  and  funeral 
expenses. 

Re  Igglesden,  3  Redf.  375;  WaiUng  y. 
Toll,  9  Johns.  141;  KUne  y.  VAnMiwreua,  2 
Paige,  419,  22  Am.  Dec.  652;  10  Am.  ft  Eng. 
Enc.  Law,  pp.  663-^65 ;  Joh^one  y.  Marks, 
35  Week.  Rep.  806;  Bames  y.  Toys,  L.  R. 
13  Q.  B.  Div.  410;  Ooodman  y.  Alexander, 
28  App.  Div.  227,  50  N.  Y.  Supp.  884. 

It  being  the  law  that  the  infant  cannot 
contract  at  all,  and  that  she  can  be  held  on 
an  implied  contract  only  where  certain  prec- 
edent conditions  are  shown,  then  the  bur- 
den of  showing  the  existenoe  of  these  prece- 
dent conditions  is  on  the  plaintifr;  and,  as 
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the  allegations  in  the  complaint  were  not 
sufficient  to  admit  evidence  of  these  prece- 
dent conditions,  no  cause  of  action  against 
the  infant  could  be  maintained,  and  the  com- 
plaint was  properly  dismissed. 

Manning  v.  Wells,  85  Hun,  27,  32  N.  Y. 
Supp.  601;  Willover  v.  First  Nat,  Bank,  10 
N.  Y.  Civ.  Proc.  Rep.  80;  Van  De  8and€  v. 
Hall,  13  How.  Pr.  458. 

There  is  nothing  alleged  tending  to  rebut 
the  natural  presumption  that  the  child  had 
a  father,  and  this  being  so  we  must  assume 
the  existence  of  a  father;  and  the  well- 
known  legal  presumption  therefore  follows: 
"Where  an  infant  has  parents  or  a  guardian 
he  is  presumed  to  have  no  wants,  and  he 
will  not  be  liable  for  necessaries." 

Benjamin,  Sales,  p.  22;  Atchison  ▼.  Bruff, 
60  Barb.  381 ;  WaUing  v.  ToU,  9  Johns.  141 ; 
Kline  v.  L'Amoureux,  2  Paige,  419,  22  Am. 
Dec.  662;  McKanna  v.  Merry,  61  III.  177; 
Swift  V.  Bennett,  10  Cush.  437;  Perrin  v. 
Wilson,  10  Mo.  461. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comine  on  for  trial,  the  court 
dismissed  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  U)  constitute 
a  cause  of  action,  and  the  judgment  entered 
was  affirmed  at  the  appellate  division.  The 
complaint  alleged:  "First.  That  the  de- 
fendant is  an  infant  of  the  ase  of  seven 
years.  Second.  That  the  plaintiff,  between 
the  27th  day  of  April,  1893,  and  the  20th  day 
of  June,  1897,  both  dates  inclusive,  furnished 
and  supplied  the  defendant,  upon  the  defend- 
ant's request  and  implied  promise  to  pay 
therefor,  with  board  and  lodging  at  No.  67 
Dey  street,  in  the  city  of  New  York.  Third. 
That  the  said  board  and  lodging  were  'nec- 
essaries,' and  of  the  reasonable  value  of  $3 
per  week,  or  in  all  of  $659.14,  and  were  of 
a  character  suited  to  the  position  in  life  of 
the  defendant.  That  there  has  been  paid  on 
account  of  said  sum  of  $669.14  the  sum  of 
$8.  Fourth.  That  there  is  now  due  and 
owing,  by  virtue  of  the  premises,  by  the  de- 
fendant to  the  plaintiff  the  sum  of  $651.14, 
with  interest  thereon  from  June  20,  1897,  no 
part  of  which  has  been  paid."  The  affirm- 
ance by  the  appellate  division  is  placed  on 
the  ground  that  "there  is  no  allegation  in 
the  complaint  that  the  father  refused  or  was 
unable  to  pay  for  the  board  and  lodging  fur- 
nished by  the  plaintiff."  Goodman  v.  Alew- 
ander,  28  App.  Div.  227,  60  N.  Y.  Supp.  884. 

It  does  not  appear  that  the  infant  had  a 
father  or  any  other  relative  whose  legal  duty 
it  was  to  feed  and  clothe  her,  and  so  the 
question  presented  is  whether,  in  addition 
to  alleging  facts  upon  which  the  plaintiff's 
claim  was  founded,  the  pleader  should  have 
gone  further,  and  alleged  that  defendant  had 
no  father  or  other  person  standing  in  loco 
parentis  who  both  could  and  should  support 
her,  and,  of  course,  what  the  plaintiff  should 
allege  he  must  prove  in  order  to  obtain  a 
judgment.  If  it  were  necessary  in  all  ac- 
tions against  an  infant  to  allege  and  prove 
that  there  were  no  persons  upon  whom  the 
law  placed  the  responsibility  of  feeding  and 
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clothing  the  infant,  if  able  to  do  so,  not  ouIt 
would  a  voluminous  complaint  be  required,, 
but  in  some  cases  the  plaintiff  would  find 
the  burden  of  making  the  necessary  proof 
quite  substantial;  for  the  statutes  of  this 
state  contain  a  number  of  provisions  relat- 
ing to  the  duty  of  parents  and  others  to  sup- 
port infants,  among  which  may  be  found  the 
following:  Section  921  of  the  Code  of  Crim- 
inal Procedure  in  substance  provides  that  if 
a  father,  a  widowed  mother,  or  a  mother  liv- 
ing apart  from  her  husband  absconils,  leav- 
ing children  a  charge  on  the  public,  his  or 
her  property  is  liable  for  the  support  of  such 
children.  Chapter  175  of  the  Laws  of  189$ 
provides:  "Every  married  woman  is  here- 
by constituted  and  declared  to  be  the  joint 
guardian  of  her  children  with  her  husband,, 
with  equal  powers,  rights,  and  duties  in  re- 
gard to  them  with  the  husband."  SectioD 
64  of  the  domestic- relations  law  (chapter  48, 
Gren.  Laws)  provides  that,  when  a  child  ia 
adopted,  it  shall  take  the  name  of  the  per- 
son adopting,  and  the  two  thenceforth  shall 
sustain  towards  each  other  the  legal  relation 
of  parent  and  child.  By  fi  2821  of  the  Code 
of  Civil  Procedure,  the  surrogate's  court  has 
power  to  appoint  a  general  guardian  of  the 
person  and  property  of  an  infant,  even  if  the 
parents  are  living;  and  it  has  been  held 
{Clark  V.  Montgomery,  23  Barb.  466)  that 
it  is  the  duty  of  the  general  guardian  of  an 
infant  to  provide  for  the  support,  mainte- 
nance, and  education  of  the  infant  out  of 
his  estate,  notwithstanding  the  infant  has 
a  father  living,  provided  the  father  ia  poor 
and  unable  to  support  him.  "He  stands  in 
loco  parentis."    ti.  472. 

No  case  is  cited  in  support  of  the  proposi- 
tion that  a  complaint  does  not  state  a  cause 
of  action  which  omits  to  allege  that  there  are 
not  in  existence  any  persons  occupying  such 
a  relation  towards  the  infant  as  makes  it 
their  legal  duty  to  feed  and  clothe  the  in- 
fant, and  if  there  were  such  a  case  it  would 
be  in  conflict  with  the  practice  established 
by  decisions  for  a  long  period  of  time.  That 
the  obligation  rests  upon  a  father,  or  other 
person  standing  in  loco  parentis,  who  has  the 
ability  to  do  so,  to  support  his  infant  chil- 
dren, even  though  they  have  an  estate  of 
their  own,  and  that,  therefore,  one  who  fur- 
nishes board  and  lodging  to  infants  so  situ- 
ated cannot  recover  against  them,  is  well- 
settled  law.  That,  however,  is  not  the  ques- 
tion involved  here;  which  is  whether  the 
complaint  must  allege,  either  the  nonexist- 
ence of  any  person  standing  in  such  relation 
to  the  infant  as  to  bear  the  obligation  to 
supply  it  with  necessaries,  or  that,  if  ex- 
isting, such  person  was  unable  to  do  so.  A^ 
the  question  is  one  of  pleading,  we  obser^'e, 
in  the  first  place,  that  at  common  law,  in  nn 
action  to  recover  against  an  infant  for  neces- 
saries, the  declaration  was  required  to  con- 
tain only  counts,  as  in  an  action  for  debt  for 
board  and  lodging  or  goods  furnished.  If 
the  defendant  by  his  plea  set  up  infancy  9s  r 
defense,  the  plaintiff  in  his  replication  al- 
leged that  the  articles  furnished  were  necos- 
saries,  and  the  trial  proceeded  to  judgment 
in  accordance  with  the  truth  of  the  matter. 
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Ckappls  y.  Cooper,  13  Mees.  ft  W.  252; 
tturghatt  v.  Hall,  4  Mees.  ft  W.  727 ;  Brook- 
er  V,  iScott,  11  Mees.  ft  W.  67;  Ryder  v. 
Womhuell,  L.  R.  4  Exch.  32;  Uaddom  ▼. 
Miller,  1  Maule  ft  8.  738;  5  Sacon,  Abr.  p. 
120,  and  cases  cited;  Beeler  v.  Young,  1 
Bibb,  519;  Glover  v.  Ott,  1  McGord,  L.  572. 

The  practice  of  the  common  law  governed 
in  this  jurisdiction  down  to  the  time  of  the 
adoption  of  the  Code,  and  until  that  time, 
therefore,  the  facts  allesed  in  this  complaint 
would  have  been  well  pleaded  if  stated  in  a 
declaration.  We  are  next  to  inquire,  there- 
fore, whether  that  section  of  the  Code  which 
provides  that  the  complaint  (which  takes 
the  place  of  the  declaration  at  common  law) 
shall  contain  a  plain  and  concise  statement 
of  facts  constituting  the  cause  of  action 
(§  481)  requires  a  different  or  more  com- 
plete statement  than  the  declaration  for- 
merly required.  The  general  understanding 
has  been  that  the  Code  was  not  intended  to 
exact  a  more  formal  complaint  than  was  re- 
quired at  common  law,  but,  instead,  to  abol- 
ish the  forms,  technicalities,  and  fictions  of 
that  practice.  In  Moak's  Van  Santvoord's 
Pleadings  it  is  aaid  (at  p.  28)  that  "the 
simple,  logical  mode  of  statement  used  by 
the  pleader  in  the  old  common-law  declara- 
tion and  pleas,  without  regard  to  form,  will 
be  in  most  cases  sufficient,  and  so  the  rule  is 
understood  and  has  been  held  to  be  under  the 
Code."  Again  (at  p.  203),  it  is  said:  "Tlie 
conclusion  arrived  at  is  that  the  old  common 
count  in  debt,  and  not  indebitatus  assump- 
sit, is  the  proper  form  of  complaint  im- 
der  the  Code;  and  it  seems  to  me  that  this 
conclusion  must  be  admitted  to  be  correct 
and  logical  in  all  cases  where  it  is  not  de- 
signed to  prove  on  the  trial  an  express  prom- 
ise, and  where,  under  the  limitations  above 
given^  the  common  count  mav  be  used  as  ex- 
pressing precisely  the  fact  by  the  proof  of 
which  it  is  intended  to  sustain  the  demand." 
And  again  (at  p.  204),  the  author  sums  up 
the  result  of  his  examination  of  the  authori- 
ties on  the  subject  subsequent  to  the  adop- 
tion of  the  Code  as  follows:  "In  all  cases 
where  the  money  counts  heretofore  might 
have  been  used  the  plaintiff  may  still  set 
forth  his  cause  of  action  in  this  form." 

But  we  are  not  without  authority  in  this 
court  upon  this  precise  question  of  pleading, 
for  in  ZahHskie  v.  Bmith,  13  N.  Y.  322,  64 
Am.  Dec.  551,  the  court  (at  p.  330,  Am.  Dec. 
552)  says:  "Under  our  present  system  of 
pleading,  I  conceive  that  a  complaint  should 
contain  the  substance  of  a  declaration  under 
the  former  system."  This  language  was 
quoted  with  approval  in  Conaughty  v. 
Nichols,  42  N.  Y.  86,  and  I  deem  it  quite 
safe  to  say  that  neither  decision  nor  expres- 
sion to  the  contrary  can  be  found  in  the  Re- 
ports of  this  court.  The  conclusion  reached 
by  us,  that  the  complaint  stated  a  cause  of 
action,  does  not  seem  to  require  other  sup- 
port in  authority;  but  it  might  not  be  out 
of  place  to  cite,  in  this  connection,  some  of 
the  many  cases  in  which  actions  against  in- 
fants, that  resulted  in  awards  of  judg- 
mMits  to  the  plaintiffs,  have  been  tried  upon 
complaints  which  did  not  contain  allegations 
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anticipating  either  the  defense  of  infancy,  or 
that  there  were  persons  in  existence  stand- 
ing in  loeo  pareniie  whose  duty  it  was  to 
supply  the  infant  with  necessaries,  but  were 
in  the  main  in  the  general  form  of  the  dec- 
laration of  the  common  law  in  actions  for 
debt.  Lynch  y.  Johnson,  100  Mich.  040,  67 
N.  W.  908;  Locke  v.  Bmith,  41  N.  H.  346; 
Guthrie  v.  Murphy,  4  Watts,  80,  28  Am. 
Dec.  681;  Tupper  v.  Cadwell,  12  Met.  r>59, 
46  Am.  Dec.  704;  Trainer  ▼.  Trumbull,  141 
Mass.  527,  6  N.  E.  761 ;  Angel  v.  McLellcn, 
16  Mass.  28,  8  Am.  Dec.  118;  Thrall  v. 
Wright,  38  Vt.  4U;Wailing  ▼.  Toll,  0  Johns. 
141 ;  Atchison  ▼.  Bruff,  50  Barb.  381. 

The  judgment  should  he  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

C^ajr,  Bartletty   Martia,   OvUen,  and 
Werner,  JJ.^  concur. 


J.,  dissenting: 

The  question  presented  by  this  appeal  is 
whether,  in  an  action  against  an  infant  for 
necessaries,  when  the  plaintiff  alleges  in  hia 
complaint  the  fact  of  infancy,  it  is  necessary 
for  him  to  also  allege  the  special  facts  which 
must  be  proved  in  order  to  make  the  infant 
liable.  An  infant  is  not  liable  generally  on 
its  contracts,  but  only  upon  those  made  for 
it  by  the  law,  which,  under  peculiar  circum- 
stances, imputes  a  duty  that  the  infant  can- 
not of  itself  assume.  The  infant  is  not  ordi- 
narily liable  even  for  necessaries,  which  are 
the  usual  and  suitable  means  of  support.  It 
is  not  the  primary  duty  of  an  infant  to  sup- 
port itself,  as  that  duty  rests  upon  the 
father,  or  upon  some  other  person  standing 
in  loco  parentis,  and  it  is  only  when  there  is 
no  such  person  who  can  or  will  discharge  the 
duty  that  the  infant  becomes  liable.  Wail- 
ing y.  Toll,  9  Johns.  141 ;  2  Kent,  Com.  255 ; 
16  Am.  &  Eiijg.  Enc.  Law,  2d  ed.  p.  275. 
This  liability  is  an  exception  to  the  general 
rule,  founded  upon  necessity;  for  the  infant 
must  live,  and,  if  there  is  no  one  else  to  sup- 
port it,  the  law  makes  it  liable  even  to  a 
stranger  who  furnishes  it  with  suitable 
means  of  support.  Every  infant  is  fur- 
nished with  necessaries  by  someone,  but  it 
becomes  liable  therefor  only  under  the  s])e- 
cial  circumstances  named.  Hence,  these  spe- 
cial circumstances  which  create  the  liability 
must  be  proved,  or  there  can  be  no  recovery. 
They  cannot  be  presumed;  for  the  presump- 
tion, in  the  absence  of  evidence,  is  that  they 
do  not  exist.  They  are  essential  facts,  of 
which  the  Code  requires  "a 'plain  and  concise 
statement."  Code  Civ. 'Proc.  9  481.  It  ia 
not  enough  to  simply  show  that  necessaries 
were  furnished ;  for  it  must  also  appear  that 
there  was  no  one  whose  duty  it  was  to  pro- 
vide them,  or,  if  there  was  such  a  person, 
that  he  failed  to  discharge  the  duty.  As 
these  facts  must  be  shown  by  evidence,  they 
must  be  set  forth  in  the  complaint,  which 
measures  the  evidence  that  may  be  lawfully 
given  at  the  trial. 

These  observations  are  made  in  the  light 
of  the  fact  that  it  appears  from  the  com- 
plaint that  the  defenaant  is  an  infant.  If 
that  fact  had  not  been  expressly  set  forth, 
the  defense  of  infancy^  when  alleged  in  the 
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answer,  would  '*be  deemed  oontroTeited 
...  by  traverse  or  avoidance,  as  the  cast 
requires."  Ck)de  Civ.  Proc.  §  622.  As  the 
plaintiff  alleged  that  fact,  she  was  bound  to 
allese  facts  in  avoidance  thereof,  which 
would  not  otherwise  have  been  necessary. 
Having  assumed  to  allege  a  fact  constituting 
a  defense,  she  was  obliged  to  allege  facts  to 
avoid  that  defense.  When  she  alleged  that 
the  person  furnished  with  necessaries  was 
an  infant,  she  should  also  have  alleged  the 
facts  showing  why  the  infant  was  liable,  as 
otherwise  the  legal  conclusion  would  be 
against  liability.  The  necessary  allegation 
would  not    have    be^i    burdensome^  for  a 


single  sentence  would  have  sufficed.  No 
thority  in  this  state  is  cited  to  support  tbm 
theory  of  the  plaintiff  that  she  can  aJlegv 
the  infancy  of  the  defendant,  without  alleg- 
ing facts  showing  liability,  notwithstanding 
such  infancy.  Difants,  as  wards  of  th« 
court,  are  entitled  to  its  special  protection, 
and  a  fundamental  rule  of  pleading  should 
not  be  subverted  in  order  to  make  a  child 
seven  years  old  liable  for  its  own  rapport^ 
when,  for  auffht  that  appears,  it  had  a 
father  able  and  willing  to  support  it.  For 
these  reasons  I  dissent  from  tne  judgment 
about  to  be  pronounced  by  the  court. 


NORTH  CAROLINA  SUPREME  COURi; 


0.  D.  HARDEN 

NORTH    CAROLINA    RAILROAD    COM- 
PANY, Appt. 

(120  N.  C.  864.) 

!•  A  eompany  operatlnsr  an  interstate 
railroad  la  liable  to  its  employees  for  in- 
juries caused  by  attempting  to  couple  cars 
equipped  with  old-style  drawheads  and  llnka 

S.  Avthorlty^  to  a  railroad  company  to 
<*farni  ont'>  lt«  rlsrlat  of  transportation 
does  not  confer  power  to  execute  a  lease  ex- 
empting it  from  liability  for  injuries  to  the 
lessee's  employees  through  the  lessee's  neg- 
ligence,— at  least  if  the  lease  Is  executed  after 
the  words  have  been  construed  by  the  court 
not  to  exempt  it,  and  the  lessor  has  required 
a  deposit  to  indemnify  it  in  case  its  iiability 
is  enforced. 

3.  Tfae  rnle  forblddlnsr  a  railroad  eom« 
pany  to  exempt  Itself  without  statutory 
authority  from  liability  for  injuries  caused 
by  the  negligence  of  its  lessee  applies  in  fayor 
of  the  lessee's  employees. 

(Cook,  J„  di89mU.) 

(December  17,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Rowan  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
aible.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr,  Charles  Price,  for  appellant: 

It  was  not  alleged  or  contended  that  not 

having    self-couplers     was    the     proximate 

cause   of   the   injury  suffered  by   plaintiff. 

Therefore  Oreenlee  v.  Southern  R,  Co,  122 

Note. — As  to  liability  of  lessor  railroad  for 
Injuries  to  servants  of  lessee,  see  also,  In  this 
series.  East  I«lne  ft  R.  River  R.  Co.  v.  Culber* 
son  (Tex.)  8  L.  K.  A.  567;  Virginia  Midland  R. 
Co.  y.  Washington  (Va.)  7  L.  R,  A.  844«  and 
nott!  as  to  lessor's  liability  generally ;  and  Lee 
V.  8outhem  P.  R.  Co.  (Cal.)  88  L.  R.  A.  71. 

As  to  liability  of  railroad  company  for  Inju- 
ries caused  by  absence  of  self -couplers,  see.  In 
this  series,  the  case  of  Greenlee  v.  Southern  R. 
Co.  (N.  C.)  41  L.  R.  A.  809. 
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N.  C.  977«  41  L.  R.  A.  S99,  30  S.  E.  115,  is 
not  applicable. 

The  law  regards  only  the  proximate  eanae 
of  an  injury. 

2  Wood,  Railroads,  Minor's  ed.  14S4. 

The  injury  suffered  must  be  'Hhe  natural 
and  probable  consequence  of  the  negligence 
or  wrongful  act"  complained  of. 

MUtoaukee  d  8t,  P.  R.  Oo.  y.  KeUogg,  M 
U.  S.  469«  476.  24  L.  ed.  266,  269. 

The  plaintiff  contends  that  he  was  injured 
on  account  of  the  negligence  of  the  engineer. 
If  he  was  injured  by  the  negligence  of  the 
engineer,  then  the  engineer's  acuon  was  th« 
proximate  cause  of  his  injury. 

If  the  engineer's  conduct  caused  the  in- 
jury, the  defendant's  conduct  could  not  have 
caused  it. 

If  plaintiff's  evidence  established  any- 
thing specifically  and  emphatically,  it  is 
that  when  he  was  hurt  he  was  not  engaged 
in  coupling,  or  trying  to  couple,  cars.  He 
was,  however,  doing  a  thing  which  he 
swears  he  knew  was  in  violation  of  a  rule 
of  the  company,— one  he  had  contracted  to 
obey.  This  b^nng  so,  he  then  contributed 
by  his  disobedience — ^his  negligence — to  his 
injury. 

It  was  the  duty  of  the  court  to  direct  a 
verdict  for  the  defendant. 

Haliom  v.  Southern  R.  Oo.  127  N.  C.  256. 
37  S.  £.  262;  EUerbe  v.  CaroHna  O.  R.  Oo. 
118  N.  C.  1026,  24  S.  E.  806;  MiieheU  ▼. 
New  York,  L.  E.dW.R.  Co.  146  U.  S.  618, 
36  L.  ed.  1064,  13  Sup.  Ct  Rep.  269;  Young 
V.  Wilmington  d  W.  R.  Oo.  116  N.  a  932,  21 
S.  E.  177. 

Where  the  lease  is  authorized  by  law,  a 
transfer  of  rights  and  liabilities  in  the  man- 
agement is  effected,  and  the  lessor  dis- 
charged from  responsibility  for  the  lessee's 
torts. 

Pierce,  Railroads,  p.  283;  Memphit  d  L. 
R.  R.  Co.  V.  Railroad  Comra.  112  U.  8.  610, 
sub  nom.  Me^nphis  d  L.  R.  R.  Oo,  t.  Berrg, 
28  L.  ed.  838,  6  Sup.  Ct.  Rep.  299;  Arrouh 
smith  V.  Nashville  d  D.  R.  Oo.  57  Fed.  176; 
Oaruthers  v.  JTansos  City,  Pt.  B.  dM.R.O^ 
59  Kan.  629,  44  L.  R.  A.  737,  64  Pae.  673. 

To  hold  this  lessor  liable  for  this  tort  wiU 
be,  in  effect^  to  deprivs  it  of  its  property 
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without  due  process  of  law,  and  in  viola- 
tion of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States. 

Blake  v.  McCUng,  172  U.  S.  260,  43  L.  ed. 
440,  10  Sup.  Ct.  Rep.  165;  Qulf,  C.  d  8.  F, 
H.  Co.  v.  hillis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255. 

Mesara,  F.  H.  Biubee  and  A.  B.  An- 
drews, Jr.,  also  for  appellant. 

Messrs.  OTomuui  A  Gregory  for  appel- 
lee. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  brakeman  in  the  serv- 
ice of  the  Southern  Railway  Company  (les- 
see of  defendant)  on  a  freight  train,  and  was 
injured  in  making  a  coupling  between  a  box 
ear  and  the  shanty  car  **with  a  link  and  the 
old  style  drawhead."  The  shanty  car  was 
not  equipped  with  automatic  couplers,  nor 
was  the  train  fully  equipped  with  Janney 
couplers,  or  other  modern  self-coupling  de- 
vices; and  the  court  charged  the  jury,  cit- 
ing Greenlee  v.  -Southern  H.  Co,  122  N.  C. 
077,  41  L.  R.  A.  3»0«  30  S.  £.  115  (since  fol- 
lowed in  Troxler  v.  Southern  R,  Co,  124  N. 
C.  180,  44  L.  R.  A.  313,  32  S.  £.  550,  and 
other  cases),  as  follows:  "If  you  find  that 
the  freight  train  was  not  fully  provided  with 
modern  self-acting  couplers,  and  that  the 
plaintiff  would  not  have  been  injured  had 
the  cars  been  so  provided,  you  will  find  the 
first  issue  *Ves'  and  the  second  issue  *No.' " 
The  judge  followed  the  decisions  of  this 
court,  and,  without  repeating  the  arguments 
therein,  it  is  sufficient  to  say  that  we  reaf- 
firm our  former  rulings  holding  a  railroad 
company  responsible  for  injuries  to  its  em- 
ployees, which  would  not  have  occurred  if 
there  had  been  provided  by  it  those  humane 
devices  protecting  the  lives  and  limbs  of  its 
employees  which  are  in  general  use.  The  re- 
ports of  the  United  States  Interstate  Com- 
merce Commission  issued  by  the  authority 
of  the  Federal  government  show  the  reduc- 
tion of  many  thousands  annually  in  the 
number  of  employees  killed  or  maimed  in 
coupling  cars  since  the  introduction  of  auto- 
matic couplers  (which  now  is  compulsory 
under  the  act  of  Congress  as  to  all  interstate 
roads).  This  should  be  a  sufficient  answer 
to  all  complaints  as  to  our  former  ruling. 
If  the  lives  and  limbs  of  employees  can  be 
saved  by  such  provision  of  improved  appli- 
ances, public  policy  and  humanity  require 
the  courts  to  exact  liability  for  failure  to 
furnish  them. 

The  principal  point  made,  however,  is  in 
the  effort  to  induce  this  court  to  overrule  a 
still  longer  line  of  decisions  which  holds  this 
lessor,  the  North  Carolina  Railroad  Com- 
pany, liable  for  the  acts  and  defaults  of  its 
lessee,  the  Southern  Railroad  Company.  The 
charter  of  the  North  Carolina  Railroad  Com- 
pany (Laws  1848-49,  chap.  82,  fi  10)  auth- 
orizes the  company  "to  farm  out  its  right  of 
transportation  over  said  railroad,  subject 
to  the  rules  above  mentioned."  There  are 
no  other  words  from  which  a  right  to  lease 
the  road  can  be  inferred.  As  at  the  date  of 
the  charter  railroads  were  comparatively 
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new,  and  the  popular  idea  was  that  a  rail- 
road company  was  to  maintain  the  roadbed 
and  "farm  out"  rights  of  transportation  over 
it,  as  was  the  case  with  canal  companies, 
and  is  to-day  the  case  with  express  compa- 
nies and  many  **fast  freight"  and  ''through 
lines,"  it  was  thought  by  many  that  these 
words  did  not  authorize,  and  were  not  in- 
tended to  authorize^  a  lease  of  its  entire 
property,  which  lease  had  the  effect  to  take 
it  out  of  a  ''state  system"  running  from  the 
mountains  to  the  seacoast  under  state  con- 
trol, and  make  it  a  part  of  an  interstate  line 
running  north  and  south  under  the  control 
of  foreign  corporations,  to  the  utter  destruc- 
tion of  the  "state  system"  intended  by  the 
charter  of  the  defendant.  Tlie  authority  to 
lease,  based  upon  the  permission  '*to  farm 
out  its  right  of  transportation,"  came  before 
this  court  in  State  v.  Richmond  d  D.  R,  Co. 
72  N.  C.  034,  and  that  expanded  construction 
wag  sustained  by  a  divided  court,  Judge  Set- 
tle writing  the  opinion,  Judge  Bynum  dis- 
senting in  a  remarkably  able  opinion.  Judge 
Rodman  did  not  sit.  If  it  were  a  new  ques- 
tion, this  court  might  possibly  hold  with 
Judge  Bynuin  as  to  the  reasonable  construc- 
tion of  the  meaning  of  the  words  "to  farm 
out  the  right  of  transportation,"  but  the  les- 
see would  rely  upon  the  fact  that  it  took 
its  lease  relying  upon  the  construction 
placed  by  this  court  upon  the  meaning  of 
those  words.  But  it  also  made  its  lease  sub- 
sequent to  the  decision  of  this  court— often 
since  repeated— that  those  words  did  not  al- 
low the  lessor  to  rid  itself,  by  any  lease 
made  under  authority  conferred  by  those 
words,  of  liability  for  any  acts  of  negligence 
or  torts  committed  by  the  lessee  as  to  the 
world,  its  passen^rs,  or  its  employees,  the 
latter  being  held  in  effect  to  be  simply  sub- 
employees  of  the  lessor,  employed  by  its 
agent  for  the  operation  of  the  road,  its  les- 
see. In  Aycock  v.  Raleigh  A  A.  Air  Line  R. 
Co,  (1883)  80  N.  C.  321,  it  Aad  been  held 
(Smith,  Ch.  J.)  the  authorities  "fully  sus- 
tain the  proposition  that  the  defendant  com- 
pany leasing  the  use  of  its  road  or  permit- 
ting the  use  of  it  by  another  company  re- 
mains liable  for  the  consequences  of  the  mis- 
management of  the  train  in  charge  of  the 
servants  of  the  latter,  and  the  injury  thence 
resulting,  to  the  same  extent  as  if  such  mis- 
management was  the  act  or  neglect  of  its 
own  servants  operating  its  own  train;"  cit- 
ing the  authorities.  In  Logan  v.  North  Car' 
olina  R.  Co,  110  N.  C.  040,  21  S.  E.  050,  this 
very  charter  of  the  defendant  company  was 
clalx>rately  considered,  and  in  an  able  opin- 
ion by  Mr.  Justice  Avery,  concurred  in  by 
the  entire  court,  it  was  held  that  no  lease 
made  by  virtue  of  the  above-cited  words 
(there  being  no  clause  of  exemption  granted 
to  the  le««Bor)  would  exempt  the  defendant 
from  liability  for  the  wrongful  acts,  de- 
faults, or  negligence  of  its  lessee:  and  hence 
that  the  lessor  company  was  liable  for  in- 
juries sustained  from  the  negligence  of  its 
lessee  by  a  section  hand  employed  by  such 
lessee.  This  decision  was  rendered  by  this 
court  at  February  term,  1805.  and  the  lessor 
and  lesieoj  both  aware  of  the  construction 
50 
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placed  by  the  court  upon  a  contract  by  lessor 
to  **farin  out  its  right  of  transportation/' 
on  August  Itith  following  executed  the  lease 
under  which  the  lessee  is  now  operating  the 
defendant's  road.  Both  parties  had  that  de- 
cision in  view,  and  provided  for  the  liabil- 
ity of  the  defendant  for  all  the  acts  and  de- 
faults of  its  leasee  by  a  stipulation  in  said 
lease  (which  lease  is  filed  as  a  part  of  the 
record  in  this  case)  for  a  deposit  of  "not  less 
than  $175,000  in  cash,  or  its  equivalent,  to 
be  applied"  to  the  performance  of  the  stipu- 
lations in  the  contract  to  be  performed  by 
the  leasee,  and  among  them  ''to  any  judg- 
ment or  judgments  recovered  in  any  court 
of  the  state  or  of  the  United  States  when 
finally  adjudicated  for  any  tort»  wrong,  in- 
jury, negligence,  default,  or  contract  done, 
made,  or  permitted  by  the  parties  of  the  sec- 
ond part,  its  successors,  assigns,  employees, 
agents,  or  servants,  for  which  Uie  party  of 
the  first  part  shall  be  adjudged  liable, 
whether  the  party  of  the  first  part  is  sued 
jointly  with  or  separately  from  the  party  of 
the  second  part;"  and  further  provides  to 
what  agents  of  the  lessee  notices  of  such 
suits  shall  be  given  by  the  lessor  when  sued 
singly,  and  for  the  renewal  and  maintenance 
of  said  sum  whenever  diminished  by  such  ap- 
plication of  any  part  thereof.  The  lease 
was  made  subsequent  to  the  decision  of  the 
Logan  Case,  Both  lessor  and  lessee  knew 
of  the  continuing  liability  of  lessor  under 
any  lease  authorized  by  the  words  "farm 
out"  as  construed  bv  this  court,  and  stipu- 
lated in  view  of  such  liability,  a  depo<-it  be- 
ing put  up,  to  be  maintained  at  a  fixed  sum, 
to  guarantee  the  lessor,  the  defendant  here- 
in. If  the  lease  ia  valid  because  made  sub- 
sequent to  the  decision  of  a  divided  court  in 
State  V.  Richmond  A  D,  R,  Co,  72  N.  C.  (534, 
it  does  not  lie  in  the  mouth  of  the  lessor 
to  contend  that  it  does  not  remain  liable 
for  all  acts  of  its  lessee  in  the  operation  of 
its  road  under  a  lease  made  subsequent  to 
the  decision  of  a  unanimous  court  in  Logan 
V.  North  Carolina  U,  Co,  116  N.  C.  940.  21 
6.  R.  059,  especially  when  it  has  stipulated 
againdt  loss  therefrom  by  exacting  a  deposit 
from  its  lessee.  And  in  fact  the  lessor  has 
not  complained.  This  objection  has  several 
times  been  raised  in  this  court,  but  always 
by  counsel  of  the  lessee,  and  ruled  upon 
again  und  again,  always  in  conformity  to  the 
precetlent^  in  Ayrock*a  Case,  89  N.  C.  321, 
and  Loaan*s  Case,  116  N.  C.  940,  21  S.  E. 
959.  The  defendant  has  never  averred  any 
loss,  detriment,  or  probable  damage  by  rea- 
son of  its  being  held  liable  for  the  acta  of 
its  lessee  as  its  agent  in  the  operation  of  the 
road.  The  lesAee,  the  Southern  Railway 
Company,  is  the  only  railroad  company  op- 
erating in  this  state  which  claims  to  be  a 
foreign  corporation,  as  we  know  from  the 
statute  incorporating  all  others,  except  pn««- 
sibly  one  other  lessee.  It  has  been  stated  by 
its  counsel  in  their  place  here  that  the 
Southern  Railway  Company  has  "domesti- 
cated," but  it  is  unnecessary  to  discuss  here 
the  point  which  has  been  decided  in  Dehnam 
V.  Southern  Bell  Tcl(^)h.  d  Teleg.  Co.  120  N. 
C.  83 U  36  S.  £.  269.  Whether  the  lessee  be 
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a  foreign  corporation  or  not,  the  leaaor,  when 
it  entered  into  this  lease,  knew  that  by  the 
terms  of  its  chai-ter,  as  construed  by  this 
court,  it  would  remain  liable,  notwithstand- 
ing such  lease*  for  the  acts  of  its  lessee. 
lAjgan  v.  'North  Carolina  R.  Co,  110  N.  C. 
940,  21  S.  £.  959*  has  been  cited  and  ap- 
proved on  this  point.  Tillett  v.  Norfolk  de 
\V,  R.  Co.  118  N.  0.  1043,  24  S.  £.  Ill; 
James  v.  Western  N.  C.  R,  Co.  121  N.  C. 
528,  46  L.  IL  A.  306,  28  S.  £.  537;  Norton 
V.  North  Carolina  R,  Co.  122  N.  C.  937,  29  S. 
£.  886;  Benton  v.  North  Carolina  R.  Co.  122 
N.  C,  at  page  1009,  30  8.  £.  333;  Pierce  v. 
North  Carolina  R.  Co.  124  N.  C.  93,  44  L.  R. 
A.  316,  32  S.  K.  399;  Perry  v.  Western  N.  C. 
R.  Co.  128  N.  C.  473,  39  S.  E.  27;  and  Ral- 
eigh V.  North  Carolina  R.  Co.  129  N.  C.  205, 
40  S.  E.  2, — ^in  most  of  which  cases  this  de- 
fendant was  a  party.  Had  Logan's  Case 
not  been  decided  prior  to  the  lease  made  by 
the  lessor  and  stipulations  in  view  thereoi 
made  in  the  lease,  and  viewed  as  an  original 
question,  it  is  sustained  by  the  overwhelm- 
ing weight  of  authority  and  upon  reason. 
In  20  Am.  &  Eng.  R.  Cas.  N.  S.  Annotated, 
at  page  847,  the  rule  is  laid  down:  "A 
railroad  company  which  has  leased  its  road, 
cars,  and  engines,  and  allows  the  lessee  com- 
pany to  operate  the  same,  is  liable  to  third 
persons  or  the  public  for  the  carelessness 
and  negligence  oi  the  lessee,  and  for  defects 
in  the  construction  or  maintenance  of  the 
road  and  its  equipments,  unless  there  is  a 
statutory  provision  to  the  contrary''  (and 
there  is  none  in  this  case).  For  this  propo- 
sition it  there  cites  thirty-six  eases  from  the 
United  States  courts  and  the  courts  of  dif- 
ferent states  and  from  England,  and  it  is 
not  necessary  to  repeat  them  here.  In 
Washington,  A.  d  G.  R.  Co.  v.  Broum,  17 
Wall.  450,  21  L.  ed.  677,  the  court  says: 
"It  is  the  accepted  doctrine  in  this  country 
that  a  railroad  corporation  cannot  escape 
the  performance  of  any  duty  or  obligation 
imposed  by  its  charter  or  the  general  laws 
of  the  state  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees.  The  opera- 
tion of  the  road  by  the  lessees  does  not 
change  the  relations  of  the  original  company 
to  the  public," — and  cites  with  approval  1 
Redf.  Railways,  to  same  effect.  Also  to 
same  purport  are  1  Beach,  Priv.  Corp.  S 
306,  1  Spelling  Priv.  Coip.  135,  and  several 
other  authorities  cited  in  Logan  y.  North 
Carolina  R.  Co.  116  N.  C.  946  ct  seq.,  21  S. 
K.  059.  In  Harmon  y.  Columbia  d  O.  R.  Co. 
28  S.  C.  401,  5  S.  E.  835,  the  words  of  the 
charter  construed  were  almost  identical  with 
those  in  defendant's  charter,  and  it  was  held 
that  a  lease  made  thereunder  did  not  relieve 
the  lessor  from  liability  for  the  acts  of  its 
lessee.  In  National  Bank  v.  Atlanta  d  C. 
Air  Line  R.  Co.  25  S.  C.  216,  the  same  rul- 
ing is  made  as  to  nondelivery  of  freight;  the 
court  saying:  "We  are  unable  to  appreci- 
ate the  distinction  attempted  to  be  drawn 
by  appellant's  counsel  between  the  liability 
of  ft  railroad  company  which  has  leased  its 
line  to  another  to  actions  ex  delicto  and  ac- 
tions ex  contractu.  ITie  foundation  of  .such 
'  liability  is  that  such  a  company  has  by  ac- 
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cepting  its  charter,  assumed  obligations  to 
the  coiiiinunity  from  which  it  cannot  absolve 
itself  by  leasing  its  road  to  another  com- 
pany; and  as  such  a  carrier  is  not  only  un- 
der  an  obligation  to  carry  passengers  safely, 
but  also  to  deliver  goods  intrusted  to  it  for 
transpoilatiou,  we  think  the  same  principle 
which  would  make  the  lessor  liable  in  the 
^nc  case  would  also  make  it  liable  in  the 
other."     In  Balsley  v,  HU  Louis,  A.  d  T.  H. 
H.  Vo.  Ill)  ill.  68^  69  Am.  Rep.  784,  8  N.  E. 
859,  it  is  said  tliat  the  liability  of  the  les- 
sor for  the  acts  of  the  lessee  is  not  merely 
because  the  lessee  is  the  agent  of  the  lessor, 
but  further,  because  the  lessor,  in  considera- 
tion of  the  grant  of  its  charter,  undertook 
the  performance  of  duties  and  obligations, 
and  It  is  ag»inst  public  policy  for  it  to  be  re- 
lieved theiefrom  without  the  express  con- 
sent of  the  legislature.     In  20  Am.  ft  £ng. 
R.  Cas.  N.  8.  at  page  848  it  is  said:     '*A 
railroad  company  which  leases  its  road  pur- 
suant to  a  statutory  authority,  which  does 
not  contain  any  provision  releasing  it  from 
the  performance  of  its  duties  to  the  public, 
is    liable    for    personal    injuries    sustained 
through  negligence  in  the  operation  of  the 
road  by  the  lessee."    To  the  same  purport 
are:     United  States;     Thomas  v.  West  Jer- 
sey R,  Co.  101  U.  S.  83,  25  L.  ed.  962 ;  Wash- 
inglon,  A.  d  O.  R,  Co,  v.  Brown,  17  Wall. 
445,  21  L.  ed.  675;  Illinois  C.  R,  Co.  ▼.  Bar- 
ron, 6  Wall.  00,  18  L.  ed.  601 ;  York  A  M.  U 
R.  Co.  ▼.  Winans,  17  How.  39,  15  L.  ed.  29. 
Georgia:     Bivgleton  v.  Southicesiern  R.  Co. 
70  Ga.  404,  48  Am.  Rep.  574;  Macon  A  A,  R. 
Co.  y.  Mayes,  40  Ga.  355,  15  Am.  Rep.  678. 
Illinois:     Ohio  d  M.  R.  Co.  y.  Dunbar,  20 
111.  023,  71  Am.  Dec.  291 ;  Peoria  d  R.  I.  R. 
Co.  v.  l^ne,  83  111.  448;  Pittsburgh,  C.  d  St. 
h.  R.  Co.  V.  Campbell,  86  111.  443;  Wabash, 
St.  L.  d  P.  R.  Co.  V.  Peyton,  108  III.  534,  40 
Am.  Rep.  705;  Ralsle^i  v.  St.  Louis,  A.  d  T. 
H.  R.  Co.  no  111.  68,  50  Am.  Rep.  784,  8  N. 
E.  859;  Chicago  d  E.  R.  Co.  v.  Meech,  103 
111.  305,  45  N.  E.  290.    Maine:     Whitney  v. 
Atlantic  d  Si.  L.  R.  Co.  44  Me.  362,  60  Am. 
Dec.  103;   Stearns  y.  Atlantic  d  St.  L.  R. 
Co.  46  Me.  05 ;  Nugent  y.  Boston,  C.  d  M.  R. 
Co.  80  Me.  62,  12  Atl.  797.     Massachusetts: 
Quested  y.  Ketvburyport  d  A.  Horse  R.  Co. 
127  Mass.  204;  Braslin  y.  Somerville  Horse 
R.  Co.  145  Mass.  64,  13  N.  E.  65  (where  the 
contract  of  lease  was  much  as  in  this  case). 
Missouri:     Bvoion  y.  Hannibal  d  St.  J.  R. 
Co.  27  Mo.  App.  394.    Nebraska:     ChoUette 
y.  Omaha  d  It.  Valley  R.  Co.  26  Neb.  169,  4 
L.  R.  A.  135,  41  N.  W.  1106.     New  York: 
Abbott  y.  Johnstown,  O.  d  K.  Horse  R.  Co. 
80  N.  r.  27,  36  Am.  Rep.  672.     North  Caro- 
lina;    Aycock  V.  Raleigh  d  A.  Air  Line  R. 
Co.   (1883)   80  N.  C.  321;  Loqan  y.  "North 
Carolina  R.  Co.  116  N.  C.  040,  21  S.  E.  059; 
Tillett  v.  Norfolk  d  W.  R.  Co.  118  N.  C. 
1043,  24  S.  E.  Ill;  James  v.  Western  N.  C. 
R.  Co.  121  N.  C.  528,  46  L.  R.  A.  306,  28  S. 
K.   637;   Norton  v.  North  Carolina  R.  Co. 
122  N.  C.  937,  20  S.  E.  886 ;  Benton  v.  North 
Carolina  R.  Co.  122  N.  C.  1009,  30  S.  E.  333; 
Pierce  v.  North  Carolina  R.  Co.  124  N.  C. 
03,  44  L.  R.  A.  316,  32  S.  E.  309;  Perry  v. 
Westtm  N.  C.  B.  Co.  128  N.  C.  473,  39  S. 
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E.  27 ;  Raleigh  y.  North  Carolina  R.  Co.  120 
N.  C.  265,  40  S.  E.  2.  Oregon:  Lukin  y. 
Willamette  Valley  d  Coast  R,  Co.  13  Or. 
436,  57  Am.  Rep.  25,  11  Pac.  68.  South 
Carolina:  Harmon  v.  Columbia  d  G.  R. 
Co.  28  S.  C.  401,  5  S.  E.  835;  Hart  y.  Char- 
lotte, C.  d  A.  R.  Co.  33  S.  C.  427,  10  L.  R. 
A.  704,  12  S.  E.  0;  National  Bank  v.  Atlanta 
d  C  Air  Line  R.  Co.  25  S.  C.  216.  Texas: 
international  d  G.  A\  R.  Co.  y.  Underwood^ 
07  Tex.  580,  4  8.  W.  216;  Gulf,  C.  d  S.  F. 
R.  Co.  y.  Morris,  67  Tex.  602,  4  S.  W.  156; 
Central  d  M.  R.  Co.  y.  Morris,  68  Tex.  40, 
3  S.  W.  457.  Washington:  Cogswell  y. 
West  Street  d  N.  E.  Electric  R.  Co.  5  Wash. 
46,  31  Pac.  411.  In  Ohio  d  M.  R.  Co.  y. 
Dunbar  (III.)  71  Am.  Dec.  205,  it  is  said  by 
Judge  Freeman  in  his  notes,  "It  is  a  well- 
settled  doctrine  that,  in  the  absence  of  legis- 
lative authority  permitting  a  lease  and  ex- 
empting the  company  from  liability,  it  is 
responsible  for  the  torts  of  its  lessee;"  cit- 
ing many  cases.  In  Nelson  y.  Vermont  d 
C.  R.  Co'.  26  Vt.  717,  62  Am.  Dec.  614,  Chief 
Justice  RedOeld  says:  "As  to  the  liability 
of  the  defendants  lor  the  acts  of  their  les- 
sees, who  were  running  the  defendants'  road 
under  a  long  lease,  we  think  there  can  be  no 
doubt.  Unless  we  can  hold  the  defendants 
thus  liable,  they  might  put  their  road  into 
the  hands  of  corporations  or  individuals  of 
no  resi)onsibility."  If  a  railroad  corpora- 
tion could  relieve  itself  of  liability  by  leas- 
ing, it  would  follow  that  leases  could  be 
made  to  another  corporation  with  no  tan- 
gible assets, — as,  indeed,  the  lessee  in  this 
case,  if  a  foreign  corporation  has  none  in 
this  state, — leaving  the  travelers  and  ship- 
pers over  its  line,  the  general  public,  and  its 
employees  alike  without  recourse  on  the 
property  of  the  corporation  which  was  char- 
tered to  operate  the  road,  and  which  is  left 
in  receipt  of  the  rent,  which  might  readily 
be  made  high  enough  to  cover  the  profits. 
Thus  the  company  would,  by  a  device  of  a 
lease,  receive  the  profits  without  incurring 
the  liabilities  of  its  business.  In  many 
cases  it  has  been  held  that  a  bona  fide  mort- 
gage cannot  have  that  eiTect  {Acker  v.  Alex- 
andria d  F.  R.  Co.  84  Va.  648,  5  8.  E.  688 ; 
Naglce  y.  Alexandria  d  F.  R.  Co.  83  Va.  707, 
3  S.  E.  369 ;  Wilmington  d  W.  R.  Co.  y.  Bur- 
nett, 123  N.  C.  210,  31  S.  E.  602)  ;  and  the 
lights  of  mortgagees  for  money  presumably 
applied  to  debts  are  stronger  than  those  of 
lessors.  The  question  here  is  not  the  liabil- 
ity of  lessees,  which  also  exists,  but  of  the 
right  of  the  lessor  to  put  off  the  liabilities 
incident  to  the  franchise  given  it,  while  con- 
tinuing to  enjoy  its  profits  through  the  me- 
dium of  a  lease,  lliis  the  corporation  own- 
ing the  property  cannot  do. 
No  en  or. 

Cook,  J.,  diq<«enting« 

As  above  stated  in  the  opinion  of  the 
court,  the  principal  point  raised  in  this 
ciise  is  to  review  and  overrule  the  principle 
heretofore  laid  down  by  this  court  in  the 
case  of  hoaan  y.  North  Carolina  R,  Co.  116 
N.  C.  940,^21  S.  E.  959'.  And  this  being  the 
first    time    the    question    has    ever    been 
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stjuarely  presented  for  our  consideration 
since  1  Iiave  been  a  member  of  the  court,  I 
shall  now  express  my  opinion  independent 
of  what  has  heretofore  been  held,  and  shall 
contine  my  investigation  closely  to  the  sub- 
ject-matter of  this  case.  The  issue  is  plain: 
Is  the  North  Carolina  Railroad  Company, 
lessor  of  the  Southern  Railway  Company, 
lessee,  responsible  for  the  contracts  and  li- 
able for  the  torts  made  and  committed  by 
the  said  lessee  in  the  management  and  ope- 
ration of  its  business  of  transportation  as 
a  conunon  carrier  under  the  rights  and  pow- 
ers granted  in  the  charter  of  the  former,  the 
North  Carolina  Railroad  Company?  This 
is  the  principal  point  to  be  decided  in  this 
case,  and  arises  in  an  action  brought  by 
plaintitf,  a  brakeman  and  employee  of  the 
Southern  Railway  Company,  to  recover  dam- 
ages for  injuriea  sustained  by  him  while 
coupling  its  cars  and  while  in  its  employ- 
ment. Regardless  of  what  has  been  decided 
upon  the  statutes  of  other  states  and  the 
liability  of  railroads  operating  under  vari- 
ous charters  under  those  statutes,  let  us 
read  the  charter  in  this  case,  introduced  as 
evidence,  and  sent  up  as  a  part  of  Uie  record 
in  this  appeal,  and  consider  it  as  it  really  is, 
and  place  upon  it  a  plain  common-sense  con- 
struction according  to  the  true  meaning  of 
its  terms  and  the  intent  of  the  legislature 
which  enacted  it.  Our  first  inquiry  is  di- 
rected to  the  nsturo  and  character  of  the 
charter  with  relation  to  the  contracting  par- 
ties, viz,  the  state,  which  authorized  it  on 
tlie  one  part,  and  the  citizens  or  stockhold- 
ers, who  paid  their  money  and  became  a 
party  to  it  on  the  other  part;  next  to  the 
terms  expressed  therein;  and  then  to  the 
powers,  rights,  and  liabilities  under  its 
terms.    The   charter    having   been    enacted 

Srior  to  the  Constitution  of  18G8,  to  wit, 
anuary  27,  1840,  it  became  and  was  a  con- 
tract between  the  state  and  the  company, 
and  cannot  be  amended,  changed,  or  re- 
pealed, except  with  and  by  the  consent  of 
Doth  parties.  As  to  the  terms,  it  is  unnec- 
essary to  set  out  any  part  of  the  charter 
except  SS  18  and  10«  which  are  the  only 
sections  material  to  the  decision  of  this  ac- 
tion, the  other  sections  referring  principally 
to  the  organization  and  management  of  the 
company.  Sections  18  and  19  are  as  fol- 
lows: "(18)  That  the  said  company  shall 
have  the  exclusive  right  of  conveyance  or 
tranf^portation  of  persons,  goods,  merchan- 
dise and  produce  over  the  said  railroad  to  be 
by  them  constructed,  at  such  charges  as  may 
be  fixed  on  by  a  majority  of  the  directors. 
(19)  That  the  said  company  may,  when  they 
see  fit,  farm  out  their  right  of  transporta- 
tion over  said  railroad,  subject  to  the  rules 
above  mentioned;  and  said  company  and  ev- 
ery person  who  may  have  received  from 
them  the  right  of  transportation  of  goods, 
wares,  and  produce  on  the  said  railroad 
ehall  be  deemed'  and  taken  to  be  a  common 
carrier,  as  respects  goods,  wares,  produce, 
and  merchandise  entrusted  to  them  for 
tranftportation."  The  right  of  the  North 
Carolina  Railroad  Company  to.  make  the 
lease  to  the  Southern  Railway  Company  it 
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conceded  in  the  opinion  of  the  court,  so  this 
narrows  our  discussion  down  to  the  liabili- 
ties resting  upon  the  two  parties  to  this 
lease.  The  "exclusive  right  of  conveyance 
or  trant^portation"  granted  in  §  18  being 
""farmed  out"  or  leased  under  the  authority 
and  power  granted  in  section  19,  it  must 
necessarily  follow,  under  the  terms  of  the 
lease,  that  all  contracts  by  the  lessor  of  the* 
same  ceased,  and  there  could  be  no  relation- 
ship of  principal  and  agent  existing  between 
the  parties;  and  under  §  19  the  lessee  com- 
pany "received  from  them  [the  North  Caro- 
lina Railroad  Company]  the  right  of  trans- 
portation," and  was  "deemed  and  taken  to 
be  a  common  carrier."  And  it  must  like- 
wise follow,  as  a  logical  result,  that  when 
the  actual  as  well  as  leg^l  right  of  contract 
ceased  under  the  authority  of  law,  all  lia- 
bility on  account  of  such  contract  must  like- 
wise cease,  it  would  be  an  anomaly  in  law 
to  hold  one  party  responsible  for  the  acts 
oi  another  over  whom  he  had  no  authority 
in  fact  or  by  right,  and  between  whom  there 
was  no  privity  of  interest.  If  this  construc- 
tion of  the  chartered  rights  of  the  North 
Carolina  Railroad  be  sound  in  law,  then  it 
cannot  be  liable  for  a  contract  or  tort  made 
or  done  by  the  sole  owner  of  the  right  of 
transportation;  and  therefore  it  is  my  opin- 
ion that  the  plaintiff  is  not  entitled  to  re- 
cover against  the  defendant  company. 

The  question  of  liability  incident  to  the 
corpus  or  management  of  the  physical 
structure  of  the  property  owned  by  defend- 
ant company  under  ita  charter,  and  upon 
which  the  transportation  depends,  does  not 
arise  in  this  action.  At  this  term  of  the 
court,  in  Raleigh  v.  North  Carolina  R.  Co, 
129  N.  C.  2U5,  40  S.  E.  2,  we  have,  in  a  meas- 
ure, passed  upon  that  question,  but  such  lia^ 
bility  is  not  involved  in  this  case.  The  case 
of  Aycock  V.  RaleAgh  d  A.  Air  Line  R.  Co» 
80  N.  C.  321,  is  not  an  authority  in  this  case. 
Til  ere  the  Carolina  Central  Railroad  Com- 
pany was  running  its  engines  and  trains 
over  the  track  of  the  Raleigh  &  Augusta  Air 
Line  Railroad  Company  simply  by  its  per- 
mission and  by  courtesy;  and  by  reason  of 
the  accumulation  of  grass,  leaves,  and  other 
inflammable  matter  upon  the  land  appropri- 
ated to  the  defendant  for  right  of  way  fire 
was  transmitted  to  it  from  a  defective  spfirk 
arrester,  and  it  ignited,  and  then  the  fire 
spread  to  the  plaintiff's  land,  doing  the  dam- 
age complained  of.  It  was  nt)t  there  con- 
tended, nor  was  it  a  fact,  that  the  defend- 
ant company  had  sold  or  leaded  its  exclus- 
ive right  to  run  trains  over  the  road.  The 
foundation  upon  which  the  plaintifTs  action 
rests  ih  the  case  of  Logan  v.  North  Carolina 
R.  Co,  116  N.  C.  040,  21  S.  E.  050,  and.  if 
the  doctrine  therein  laid  down  be  sound  law, 
then  his  action  must  be  sustained,  and  the 
other  cases  following  it,  which  are  its  o(T- 
spring,  must  stand.  Much  is  said  about  the 
original  obligation  of  the  lessor  company  to 
the  public  in  furnishing  trains,  providing 
for  the  safety  of  passengers,  etc.,  which  is 
said  to  be  inseparable  from  the  grant  and 
the  exercise  of  the  corporate  privilegea,  and 
from    the    roadbed*  right   ol   way,  station 
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houses,  etc,  until  the  legislature,  for  the 
sovereign,  declares  the  lessor  absolved  from 
it;  all  of  which  seems  to  have  been  said  and 
discussed  upon  general  principles  based 
upon  tlie  numerous  decisions  of  other  states. 
But  the  construction  of  the  contract  between 
this  state  and  the  defendant  company  (SS 
18  and  19  of  the  charter)  seems  to  have  been 
smothered  and  forgotten  under  the  weight 
of  so  many  authorities.  No  reference  is 
made  to  the  power  of  the  sovereignty  to 
grant  a  francluse  which  may  be  separated  or 
divided  in  its  exercise  and  enjoyment  be- 
tween two  or  more  parties  or  corporations, 
nor  of  its  power  to  grant  a  delegation  of 
power.  Under  §S  18  and  10  the  grant  car- 
ried with  it  the  ri^ht  of  delegation  as  to  the 
active  transportation,  without  devesting  the 
defendant  company  of  the  remaining  fran- 
chise without  which  the  former  could  not 
exist.  To  my  mind  it  is  clear  that  the  les- 
see in  this  case  is  exclusively  responsible  for 
liability  incurred  in  the  active  operation  of 
the  road  in  exercising  the  "right  of  trans- 
portation" (which  they  were  authorized  to 
lease),  whether  it  arises  ex  contractu  or  em 
delicto;  and  that  the  lessor  company  is  re- 
sponsible for  the  liabilities  arising  from  the 
corpus, — the  structure  and  all  of  its  inci- 
dents,— which,  under  the  terms  of  the  char- 
ter and  the  franchise  therein  granted,  it  is 
bound  to  preserve  and  properly  keep  for  the 
benefit  of  the  public  for  its  safety  while 
the  right  of  transportation  is  being  exer- 
cised. If  there  be  a  single  authority  cited 
in  Logan*8  Case  or  one  cited  in  the  opinion 
of  the  court  to  sustain  the  contention  of 
plaintiff  in  this  case,  I  am  unable  to  so  un- 
derstand it  except  possibly  the  one  single 
case  of  Harmon  v.  Columbia  d  O,  R.  Co.  28 
S.  C.  401,  5  S.  £.  835  (on  p.  404,  28  S.  C, 
p.  836,  5  S.  £.),  which  cites  and  relies  upon 
Washington,  A,  d  G.  K.  Co.  v.  Broum,  17 
Wall.  445,  21  L.  ed.  675;  and  upon  examin- 
ing the  facts  and  principle  therein  involved 
it  will  be  found  not  to  sustaifi  the  decision. 
1  have  examined  each  and  every  case  cited 
in  1  Spelling,  Priv.  Corp.  §  135,  quoted  in 
Loqan'e  Case  as  an  authority,  and  I  find 
the  facts  and  principles  involved  in  the  de- 
cisions to  be  80  different  that  they  fail  to 
sustain  the  conclusion  reached  by  the  court. 
For  instance,  I  will  briefly  state  the  princi- 
ples decided  in  some  of  the  cases  there  cited, 
as  well  as  some  of  the  cases  cited  in  the 
opinion  of  the  court  as  authority,  from 
which  it  clearly  appears  that  they  do  not 
sustain  the  decision  of  the  court:  In  the 
case  of  Washington,  A.  d  O.  R.  Co.  v,  Broum, 
17  Wall,  446,  21  L.  ed.  675,  cited  by  Redf. 
Railways,  5th  ed.  chap.  22,  p.  616,  and  other 
authors,  and  so  often  cited  in  the  opinions 
of  the  courts  to  which  reference  has  been 
made  as  an  authority  that  the  lessor  cannot 
devest  itself  of  its  liability  as  a  common 
carrier  by  leasing  its  road,  it  expressly  ap- 
pears that  the  corporation  (railway  com- 
pany) had  leased  its  road  to  two  individu- 
als, and  that  no  authority  appears  to  have 
been  given  either  by  its  charter  or  legisla- 
tion, and  that  the  injury  complained  of  was 
committed  while  it  was  being  operated  by 
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the  servant  (jointly  with  those  of  the  re- 
ceiver) of  the  said  lessees,  and  the  rule  of 
principal  and  agent  there  obtains.  And  the 
only  case  I  have  been  able  to  find  which 
squarely  supports  Logan's  Case  is  that  of 
Harmon  v.  Columbia  d  O.  R.  Co.  28  S.  C. 
40 X,  5  S.  £.  835  (on  page  404,  28  S.  C, 
page  836,  5  S.  E.),  which  cites  the  above 
case  (17  Wall.,  21  L.  ed.)  for  its  authority, 
and  in  it  the  learned  Justice  Mclver  seems 
to  have  accepted  the  decision  of  the  court 
without  investigating  the  facts  upon  which 
it  was  based,  and  therefore  failed  to  discover 
the  principle  upon  which  the  decision  was 
made.  In  National  Bank  v.  Atlanta  d  C 
Air  Line  R.  Co.  25  S.  C.  216  (on  page  222), 
the  court  says:  ''In  this  case,  however,  it 
appears  that  defendant  company  [lessor],  by 
ita  own  agent,  and  not  its  lessee,  receipted 
for  the  cotton,  and  hence  the  coutract  must 
be  regarded  as  made  directly  wiin  defendant 
company  ilessor],  though  its  road  may  at 
the  time  have  been  operated  by  the  Rich- 
mond &  Danville  Railroad  Company,  its 
lessee."  In  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  25  L.  ed.  050,  the  lease  was 
made  without  authority  of  its  charter  or  of 
law,  and  wa.s  ultra  vires,  and  void.  In  Oreat 
Western  R.  Co.  v.  Blake,  7  Hurlst.  t  N.  987, 
there  were  two  connecting  lines,  and  by  ar- 
rangement between  the  two  companies  the 
lines  were  worked  together,  and  tickets  sold 
over  the  whole  route,  and  the  fares  paid  by 
passengers  apportioned  between  them.  Held, 
that  the  company  selling  the  ticket  is  re- 
sponsible for  negligence  and  damage  done 
upon  and  by  the  connecting  line.  In  Nugent 
v.  Boston,  C.  d  M.  R.  Co.  80  Me.  62,  12  Atl. 
797,  defendant  company  leased  for  ninety- 
nine  years  its  railroad,  stations,  etc.,  to  an- 
other company.  While  being  operated  by 
the  lessee,  one  of  the  leseee's  Draxeman  was 
injured,  solely  caused  by  a  n^li^ently  con- 
structed awning  upon  one  of  the  station 
houses.  The  awning  was  negligently  con- 
structed on  account  of  its  proximity  to  the 
passing  car,  and  the  injury  was  caused 
solely  thereby.  Held,  that  lessor  was  liable 
on  that  account.  In  Steams  ▼.  Atlantic  d 
8t.  L.  R.  Co.  46  Me.  95  (on  page  117),  it 
there  appears  that  in  the  statute  "author- 
izing the  defendants  to  lease  their  road  it 
was  enacted  that  nothing  contained  in  said 
act,  or  in  any  lease  or  contract  entered  into 
under  the  authority  of  the  same,  should  ex- 
onerate the  said  company  or  the  stockhold- 
ers thereof  from  any  duties  or  liabilities  then 
imposed  upon  them  by  the  charter  of  said 
company  or  by  the  general  laws  of  the  state. 
.  .  .  Whatever  duties  or  liabilities,  there- 
fore, were  assumed  by  the  defendants  by  the 
acceptance  of  their  charter,  or  afterwards 
rightfully  imposed  upon  them  by  the  laws  of 
the  state,  were,  at  least  for  the  purpose  of 
a  remedy,  to  remain  and  continue  to  be 
obligatory  upon  them  in  the  same  manner 
and  to  the  same  extent  as  if  the  lease  had 
not  been  executed,  and  the  use,  possession, 
and  manapfcment  of  their  property  had  not 
been  transferred  to  their  lessees."  In  Whit- 
ney V.  Atlantic  d  St.  L.  R.  Co.  44  Me.  362, 
69  Am.  Dec.  103,  one  of  the  chartered  obli- 
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gations  of  defendant  was  to  erect,  maintain, 
etc.,  legal  and  sufficient  fences  where  the 
road  passed  through  inclosed  and  improved 
lands,  and  in  default  they  are  liable  for  in- 
juries occasioned  thereby.  Held,  that  it 
was  not  released  from  its  obligation  by  leas- 
ing its  road.  And  it  was  enacted  and  pro- 
vided by  the  legislature,  permitting  the 
transfer,  that  "nothing  contained  in  this  act 
or  in  any  lease  or  contract  that  may  be  en- 
tered into  under  the  authority  of  the  same, 
shall  exoherate  the  said  company  or  the 
stockholders  thereof  from  any  duties  or  lia- 
bilities imposed  upon  them  by  the  charter 
of  said  company,  or  by  the  general  laws  of 
the  state."  In  Ohio  do  Jf.  R,  Co.  v.  Dunbar, 
20  III.  623,  71  Am.  Dec.  201,  the  court  says 
the  question  before  them  was  a  new  one. 
The  lease  was  made  without  any  authority 
in  its  charter,  and  without  any  legislative 
consent;  and  the  court  says  on  page  627, 
20  111.,  and  page  293,  71  Am.  Dec:  "But 
we  do  not  undertake  to  determine  whether  a 
railroad  may  make  such  a  lease  as  would 
authorize  the  lessees  to  run  and  use  such 
roads  or  not,  as  that  question  is  not  pre- 
sented by  the  record  in  this  case."  A  care- 
ful review  of  the  case  and  of  the  facts  upon 
which  the  decision  is  based  shows  clearly 
that  the  question  therein  decided  is  not  in- 
volved in  this  case.  In  Singleton  v.  South- 
tceatem  R.  Co.  70  Ga.  464,  48  Am.  Rep.  574, 
the  lessor  company  had  no  grant  of  power 
conferred  upon  it  by  its  charter  to  lease. 
The  lease  was  made  only  with  legislative 
consent.  And  it  will  clearly  appear  that 
the  decision  of  the  court  rests  upon  the  text 
and  headnotes  of  the  authorities  relied  on, 
and  they  are  not  sustained  by  a  close  scru- 
tiny of  the  body  of  the  decision  relied  upon. 
In  Macon  d  A.  R.  Co.  v.  Mayes,  49  Ga.  355, 
15  Am.  Rep.  678,  there  was  no  lease,  only  a 
permit  for  another  company  to  run  its 
trains  over  the  road«  as  was  the  case  of 
Aycock  V.  Raleigh  c§  A.  Air  Line  R.  Co.  80 
N.  C.  a21.  In  Pittsburgh,  C.  d  St.  L.  R.  Co. 
V.  Campbell,  86  111.  443,  it  was  the  lessee  of 
a  railway  company  which  permitted  by  con- 
tract another  company  to  use  its  road,  and 
was  held  liable  for  its  negligent  conduct.  In 
Balsley  v.  St.  Louis,  A.  d  T.  H.  R.  Co.  119 
111.  68,  59  Am.  Rep.  784,  8  N.  £.  859,  the 
lessor  was  held  liable  for  damages  resulting 
from  fire.  The  lessor  permitt^  dry  grass 
and  weeds  to  accumulate  upon  its  right  of 
way,  which  took  fire  from  a  pxissing  engine 
of  lessee,  and  was  communicated  therefrom 
to  plaintiff's  property,  which  was  burned. 
The  same  as  Aycock* s  Ca^e,  and  not  ap- 
plicable. In  Quested  v.  Newbury  port  d  A. 
Horse  R.  Co.  127  Mass.  204,  the  charter  of 
the  lessor  company  expressly  provided  that 
the  corporation  should  be  liable  for  any  in- 
jury inflicted  by  the  carelessness  or  mis- 
conduct of  its  agents  or  servants.  Held, 
that  a  lessee  is  likewise  liable,  notwith- 
standing the  lehse  was  made  under  author- 
ity of  a  statute.  Said  statute  expressly 
provided:  "But  such  lease  or  contract  shall 
not  release  or  exempt  said  company  from 
any  duties,  liabilities,  or  restrictions  to 
tvhich  it  v'ould  otherwise  be  subject"  The 
55  L.  R.  A. 


court  said :  "The  effect  of  this  provision  is 
that  the  defendant  has  the  same  liability 
to  compensate  persons  injured  in  the  opera- 
tion or  management  of  the  road  while  the 
lease  is  in  force  which  it  would  have  had 
if  the  injury  had  been  sustained  while  the 
corporation  was  managing  its  own  road." 
Braslin  v.  Somerville  Horse  R.  Co.  145  Mass. 
64,  13  N.  E.  65,  is  a  similar  case.  In  Brown 
V.  Hannibal  d  St.  J.  R.  Co:  27  Mo.  App.  304, 
the  statute  under  which  the  lease  was  made 
provided  "that  the  lessor  shall  be  and  remain 
liable  for  the  acts  of  the  lessee."  Page  400. 
In  Chollette  v.  Omaha  d  R.  Valley  R.  Co. 
26  Neb.,  on  page  166,  4  L.  R.  A.  138,  41  N. 
W.  1106^  the  court  says:  "We  are  unable 
to  find  any  proof  in  the  record  as  to  the  ca- 
pacity in  which  the  Union  Pacific  Railway 
Company  had  possession  of  the  defendant's 
road, — ^if  it  had  such  possession, — whether 
of  lessee,  owner,  or  by  a  traffic  arrangement." 
In  Abbott  V.  Johnstovm,  G.  d  K.  Horse  J2. 
Co,  80  N.  Y.  27«  36  Am.  Rep.  672,  the  lease 
was  made  without  authority  by  charter  or 
legislative  special  authority.  Therefore 
the  lessee  was  held  to  be  the  agent  of  the 
corporation.  In  Cogstcell  v.  West  Street 
d  N.  E.  Electric  R.  Co.  5  Wash.  46,  31  Pac. 
411,  the  appellant  was  the  owner  of  the  rail- 
road bed,  traclif,  cars,  etc.,  and  had  con- 
tracted with  a  construction  company,  in 
consideration  of  equipping,  etc.,  the  road, 
that  it  should  operate  the  road  satisfactor- 
ily for  at  least  ten  days  before  it  could  re- 
quire payment  for  its  equipments;  and  the 
cause  of  action  accrued  durine  that  time, 
and  the  corporation  was  hela  liable.  In 
Lakin  v.  Willamette  Valley  d  Coast  R.  Co. 
13  Or.  436,  57  Am.  Rep.  25,  11  Pac.  68,  the 
court  says:  "It  will  be  observed  by  the 
answer  of  defendant  that  the  Oregon  Pacific 
Railroad  Company  had  not  leased  the  de- 
fendant's road,  but  was  engaged  under  a 
contract  in  building  and  constructing  it,  and 
at  the  time  the  alle^d  accident  occurred  was 
running  and  operating  said  road  for  the  pur- 
poses of  traffic  in  the  carriage  of  passengers." 
In  International  d  Q.  N.  R.  Co.  v.  Under' 
wood,  67  Tex.,  on  page  503,  4  S.  W\  218,  the 
court  says:  "The  proposition  that  the  own- 
er is  absolved  from  liability  when  the  lease 
is  duly  authorized  by  law  is  not  to  be  dis- 
puted, but  that  without  a  Ltatute  conferring 
that  power  a  railroad  company  cannot  law- 
fully lease  and  transfer  the  control  of  its 
road  is  settled  by  the  cases  we  have  previous- 
ly cited.  We  have  been  referred  to  no  gen- 
eral law  of  our  legislature  authorizing  such 
a  lease.  If  any  private  act  existed,  the  de- 
fendant should  have  pleaded  it.  so  as  to 
bIiow  that  the  lease  was  lawfully  made. 
This  not  having  been  done,  we  conclude  that 
the  lenses  were  not  warranted  by  law." 
Central  d  M.  R.  Co.  v.  ^forris,  08  Tex.  40,  8 
S.  W.  457,  is  to  the  same  effect.  In  Miller 
V.  New  York,  L.  d  W.  R.  Co.  20  N.  Y.  S.  R. 
157,  3  N.  Y.  Supp.  245,  by  the  terms  of  the 
lease  it  was  provided  that  the  lessor  would 
from  time  to  time,  upon  request  of  the  lessee, 
pay  for  locomotives,  etc.,  and  for  construc- 
tion of  extensions,  etc.,  and  for  all  other 
things,  woric  or  works  which  the  lessee  may 
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desire  to  have  done;  and  the  lessee  erected 
an  embankment,  causing  the  injury  com- 
plained of  (damage  to  adjoining  land),  for 
which  the  lessor  paid,  thereby  ratifying  the 
act,  and  received  the  benefits  thereof.  Held, 
lessor  was  liable.  In  Naglee  v.  Alexandria 
iC  F,  R.  Co.  83  Va.  707,  3  S.  £.  369,  the  lia- 
bility occurred  while  the  road  was  being  run 
by  trustees  selected  by  the  corporation  to  do 
so.  To  the  same  efl'ect  is  Acker  v.  Alexandria 
d  F.  U,  Co.  84  Va.  648,  5  S.  £.  688.  In  JUtet- 
ler  ▼.  Chicago  &  iV.  W.  R.  Co.  40  Wis.  609, 
6  N.  \V.  303,  the  relationship  of  lessor  and 
lessee  was  not  involved.  The  action  grew 
out  of  defendant's  running  its  train  on  a 
private  spur  track.  In  Nelson  v.  Vermont 
d  C.  R.  Co.  26  Vt.  717,  721,  02  Am.  Dec.  614, 
the  court  holds  the  lessor  responsible  for  tlie 
actA  and  torts  of  the  lessee  solely  upon  the 
principle  that  the  lessee  was  the  general 
agent  of  the  lessor.  The  lease  seems  to  have 
been  executed  without  legislative  authority, 
and  the  decision  is  based  upon-  the  principle 
of  principal  and  agent.  In  Wabash,  8t.  L. 
d  F.  R.  Co.  v.  Feytoi^,  106  111.  634,  46  Am. 
Rep.  705,  the  Chicago  &  Western  Indiana 
Railroad  Company  permitted  the  Wabash, 
St.  Louis  &  Pacific  Railway  Company  by  a 
lease  or  agreement  to  run  its  trains  over  a 
part  of  the  former's  track,  and  by  this  agree- 
ment the  Chicago  &  Western  Indiana  Rail- 
road Company  retained  the  control  of  the 
passenger  trains  of  the  Wabash,  St.  Louis,  & 
Pacific  Railway  Company  over  that  portion 
of  its  track.  By  it  the  servants  of  the  les- 
sor directed  and  controlled  the  servants  and 
trains  of  the  lessee  in  coming  in  and  going 
out  over  the  track.  When  the  lessee  "was 
permitted  to  perform  that  service,  it  was  un- 


der the  direction  of  lessor's  yard  master,— * 
this  being  the  legal  relation  of  the  two  com- 
panies by  the  terms  of  the  lease  or  agree- 
ment entered  into  by  them.''  The  train 
which  did  the  injury  complained  of  was  un- 
der the  direction  of  the  yard  master.  Page 
538,  100  111.,  and  page  705,  46  Am.  Rep. 
So  the  case  is  not  an  authority  in  our  case. 

It  is  contended  that  the  contract  of  indem- 
nity provided  in  the  lease  was  a  recognition 
of  Logan*s  Case,  and  doubtless  was  to  some 
extent,  but  that  does  not  estop  defendant 
company  from  contesting  the  principle  again 
in  the  courts.  It  is  urged  by  counsel  that 
Logan's  Case  has  been  repeatedly  quoted  as 
an  authority  by  this  court,  and  should  there- 
fore stand.  If  wrong,  why?  No  interest  or 
vested  right  will  be  disturbed  by  overruling 
it.  If  it  be  inconsistent  with  the  chartered 
rights  of  the  defendant  company,  it  is  better 
to  return  to  a  sound  principle  than  to  con- 
tinue in  error.  While  I  shall  have  to  yield 
to  the  decision  of  the  court,  yet  I  deem  it  my 
privilege  to  state  my  views  upon  the  subject, 
now  that  the  question  is  again  presented, 
and  the  court  is  called  upon  to  review  and 
reaffirm  or  overrule  the  principle  decided  in 
Logan's  Case.  In  that  case  the  court  spoke 
of  a  conflict  between  the  decisions  of  dif- 
ferent jurisdictions,  and  quoted  the  text  of 
authors  compiling  the  many  decisions;  but 
I  have  chosen  rather  to  refer  to  the  decisions 
themselves,  and  in  doing  so  I  am  led  to  the 
conclusion  that  their  conflict  with  the  prin- 
ciples in  the  case  at  bar  is  less  real  than  ap- 
parent. 

I  deem  it  unnecessary  to  further  encumber 
the  record  by  a  discussion  of  the  merits  in- 
volved. 
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V. 

Hugh  Henry  GRAVETT. 
(65  Ohio  St.  289.1 

*1.  ''Tlie  «7-«teni  of  mbbtnif  and 
kneadlnir  the  bodTt  commonly  known  as 
osteopathy/*  is  comprehended  within  the 
practice  of  medicine,  defined  by  |  4403^  of 
the  Revised  Statutes,  as  amended  by  the  act 
of  April  14«  1900. 

S.  One  irho  lias  an  entablliihed  prac- 
tice in  the  healingr  of  dlaeaaea  may  be 
required  to  conform  to  such  reasonable  stand- 
ard respecting  qualification  therefor  as  the 
general  assembly  may  prescribe,  having  in 
view  the  public  health  and  welfare. 

3.  A  leK'lalatlTe  enactment  ^irhfoh  dle- 
orioifnates  asralniit  OHteopathlwte  by 
requiring  them  to  hold  diplomas  from  a  col- 

^Headnotes  by  the  Coubt. 

Note. — I^r  other  cases  in  this  series  as  to 
osteopathy,  see  State  v.  LlfTrlng  (Ohio)  46  L. 
H.  A.  3.34 ;  Nelson  v.  State  Bd.  of  Health  (Ky.) 
50  li.  R.  A.  383;  and  Little  v.  State  (Neb.)  Gl 
L.  R.  A.  717. 

.^5  L.  R.  A. 


lege  which  reqnfres  four  years  of  stndy  as  a 
condition  to  their  obtaining  limited  certifi- 
cates, which  will  not  permit  them  to  pre- 
scribe drugs  or  perform  surgery,  while  not 
requiring  such  time  of  study  from  those  con- 
templating the  regular  practice  as  a  con- 
dition to  their  obtaining  unlimited  certifi- 
cates for  the  practice  of  medicine  and  sur- 
gery, is,  as  to  such  discrimination,  void,  and 
compliance  therewith  cannot  be  exacted  of 
those  who  practise  osteopathy. 

tDecember  8,  1901.) 

1j^  XCEPTIONS  hy  the  State  to  rulinars  of 
J  the  Court  of  Common  Pleas  for  Darke 
County  made  during  the  trial  of  a  prosecu- 
tion for  practising  medicine  without  compli- 
ance with  tlfe  statute,  which  resulted  in  a 
judgment  of  acquittal.     Overruled, 

Statement  by  Shaiiok,  J.: 

Gravett  was  indicted  at  the  October  term, 
1900,  of  the  common  pleas  court,  the  charge 
beinc^:  *''The  jurors  of  the  grand  jury  of  the 
county  of  Darke  and  the  state  of  Ohio,  then 
and  there  duly  impaneled,  sworn,  and 
charged  to  inquire  of  and  present  all  off  en* 
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868  whatever  committed  within  the  limits  of 
said  countv,  on  their  oaths,  in  the  name  and 
by  the  authority  of  the  state  of  Ohio,  do  find 
and  present:  That  Henry  H.  Gravett,  late 
of  said  county,  on  the  11th  day  of  September 
in  the  year  of  our  Lord  1900,  at  the  county 
of  Darke  aforesaid,  did  knowingly,  wilfully, 
and  unlawfully  practise  medicine  in  the  state 
of  Ohio  and  county  aforesaid  without  having 
first  complied  with  the  provisions  of  the  act 
of  the  general  assembly  of  the  state  of  Ohio 
entitled  'An  Act  to  Regulate  the  Practice  of 
medicine  in  the  State  of  Ohio,'  passed  Feb- 
ruary 27,  181)0  (92  Ohio  I^ws,  p.  44),  and 
amended  A]>ril  14,  1900  (04  Ohio  Laws,  p. 
107),  in  this:  That  at  the  time  and  place 
aforesaid  he,  the  said  Henry  H.  Gravett, 
did,  for  a  fee,  to  wit,  the  sum  of  five  ($5  dol- 
lars, prescribe  and  recommend  for  the  use 
of  one  Martha  Huddle  a  certain  application, 
operation,  and  treatment,  to  wit,  a  system 
of  rubbing  and  kneadinc  the  body,  commonly 
luiown  as  'osteopathy,'  for  the  treatment, 
cure,  and  relief  of  a  certain  bodily  infirmity 
or  disease  the  name  and  nature  whereof  is 
unknown  to  the  jurors  aforesaid;  he,  the 
said  Henry  H.  Gravett,  at  the  time  afore- 
said not  having  obtained  or  received  from 
the  state  board  of  medical  re^stration  and 
examination  of  the  state  of  Ohio  a  certificate 
entitling  him,  the  said  Henry  H.  Gravett,  to 
practise  medicine  or  surgery  with  in  the  state 
of  Ohio,  as  required  by  the  act  aforesaid; 
he,  the  said  Henry  H.  Gravett,  at  the  time 
aforesaid  not  being  entitled,  under  the  act 
aforesaid,  or  laws  of  the  state  of  Ohio,  to 
practise  medicine  or  surgery  within  the  state 
of  Ohio,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio."  A  de- 
murrer to  this  indictment  was  sustained,  to 
which  the  present  exception  is  prosecuted. 

M€8sr$.  B.  E.  Westfall,  Smith  W. 
Bennett,  and  H.  J.  Booth,  with  Messrs. 
J.  M.  Sheets,  Attorney  General,  J.  E. 
Todd,  and  A.  Ii.  Clark,  for  the  State: 

One  who  practises  what  is  known  as  "oste- 
opathy" without  obtaining  a  certificate  from 
the  state  board  of  health  is  a  practitioner  of 
medicine,  and  is  liable  to  the  penalty  pre- 
scribed specifically  for  practising  medicine 
without  a  license. 

Little  y.  State,  60  Neb.  749,  51  L.  R.  A. 
717,  84  N.  W.  248. 

Osteopathy  is,  as  yet,  unknown  to  the 
world  as  a  definite  branch  of  science. 

State  v.  Liffring,  61  Ohio  St.  50,  46  L.  R. 
A.  334.    55  N.  E.  168. 

The  use  for  which  osteopathy  is  employed 
is  in  the  treatment  of  disease,  and  if  it  is 
embraced  within  any  of  the  four  words  used 
in  §  4403  of  the  Revised  Statutes,  '*appli- 
ance,  application,  operation,  or  treatment," 
then  any  person  prescribing,  using,  or  rec- 
ommending it  for  "the  cure  or  relief  of  any 
wound,  fracture,  or  bodily  injury,  infirmity, 
or  disease,"  is  certainly  engaged  in  the  prac- 
tice of  medicine  as  defined  by  the  act. 

Those  words  comprehend  rubbing  or 
kneading  the  body. 

Eastman  v.   People  use  of  State  Bd.  of 
Health,  71  HI.  App.  230. 
55  L.  K.  A. 


Messrs,  Addison  F.  Broomhall  and 
Anderson  A  Bowman,  for  defendant: 

The  use  of  certain  words  and  titles  In 
connection  with  the  name  of  a  person  is 
made  prima  fade  evidence  of  the  practice  of 
medicine  by  the  person  using  them,  but  the 
treatment  of  disease,  for  a  fee,  by  any 
method  whatever,  is  made  conclusive  proof 
of  the  practice  of  medicine.  This  is  the  de- 
termination of  a  judicial  question  by  the  leg- 
islative branch,  and  therefore  unconstitu- 
tional and  void. 

2  Tiedeman^  State  &  Federal  Ck>ntTol,  p. 
871;  Cooley,  Const.  Lim.  p.  452;  Little  Rock 
d  Ft,  S.  K.  Co.  v.  Payne,  33  Ark.  816,  34 
Am.  Rep.  55 ;  State  v.  Beach,  147  Ind.  79,  36 
L.  R.  A.  179,  46  N.  E.  145;  Lenz  v.  Charlton, 
23  Wis.  478. 

A  law  is  as  clearly  unconstitutional  when 
it  is  beyond  and  without  legislative  author- 
ity as  when  it  falls  within  some  of  the  ex- 
press limitations  enumerated  in  the  Consti- 
tution. 

Cincinnati,  W.  d  Z,  R,  Co.  ▼.  CUnton 
County,  1  Ohio  St  77. 

Osteopathy  is  not  an  agency  within  the 
meaning  of  S  4403f. 

State  V.  Liffring,  61  Ohio  St.  39,  46  L.  R. 
A.  334,  65  N.  £.168;  Smith  v.  Lane,  24  Hun, 
632;  State  v.  Mylod,  20  R.  I.  632,  41  L.  R. 
A.  428,  40  Atl.  753;  Nelson  v.  State  Bd.  of 
Health,  22  Ky.  L.  Rep.  438,  50  L.  R.  A.  383, 
57  S.  W.  501. 

How  can  a  law  stand  which  provides  that 
osteopaths  may  practise  medicine  on  more 
favorable  terms  than  medical  doctors ;  at  the 
same  time  providing  that  they  shall  not 
practise  medicine  on  equal  terms  with  medi- 
cal practitioners? 

Barbier  v.  Connolly,  113  U.  S.  32,  28  L. 
ed.  925,  5  Sup.  Ct.  Rep.  357;  Soon  Hing  v. 
Croxcley,  113  U.  S.  709,  28  L.  ed,  1147,  6 
Sup.  Ct.  Rep.  730;  Alinneapolis  d  St.  L.  R. 
Co.  v.  Bcckwith,  120  U.  S.  29,  32  L.  ed.  586, 
9  Sup.  Ct  Rep.  207. 

Shanck,  J.,  delivered  the  opinion  of  the 
court: 

It  is  said  that  the  decision  of  the  court 
below  is  justified  by  State  v.  Liffring,  61 
Ohio  St.  39,  46  L.  R.  A.  334,  55  N.  E.  168, 
the  act  charg^ed  in  the  indictment  not  being 
an  ofTcnse  within  the  terms  of  the  statute. 
The  practice  which  was  there  charged  as  un- 
lawful is  the  same  as  that  charged  in  the 
present  indictment.  By  the  statute  then  in 
force  one  was  regarded  as  practising  med- 
icine who  should  "for  a  fee  prescribe,  direct 
or  recommend  for  the  use  of  any  person,  any 
drug  or  medicine,  or  other  agency  for  the 
treatment,  cure,  or  relief  of  any  wound, 
fracture,  or  bodily  injury,  infirmity,  or  dis- 
ease." The  view  then  urged  by  the  attor- 
ney general  was  that  the  system  of  rubbing 
or  kneading  the  body,  known  as  "osteop- 
athy," ib  an  "agency"  within  the  meaning 
of  the  statute;  but  the  interpretation  of  the 
statute  seemed  to  invoke  the  maxim,  Nosci- 
tur  a  sociis,  as  an  aid  in  determining  the 
meaning  of  the  M'ord.  and  our  conclusion 
was  that  it  meant  something  of  like  charac- 
ter with  a  drug  or  medicine  to  be  adminis- 
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tered  with  a  view  to  producing  effects  by 
virtue  of  its  own  potency,  and  that  it,  there- 
fore, did  not  include  osteopathy.  But  since 
our  derii^ion  in  that  case  by  the  act  of  April 
14,  1000,  the  section  (Rer.  Stat,  fi  4403/) 
has  been  amended,  and  a  more  comprehen- 
sive definition  given  of  the  practice  regu- 
lated, so  that  one  is  now  r^gfarded  as  prac- 
tising medicine,  within  the  meaning  of  the 
act,  **who  shall  prescribe,  or  who  shall  rec- 
ommend lor  a  fee  for  like  use,  any  drug  or 
medicine,  appliance,  application,  operation 
or  treatment,  of  whatever  nature,  for  the 
cure  or  relief  of  any  wound,  fracture,  or 
bodily  injury,  infirmity,'  or  disease."  The 
amended  act  further  contains  a  proviso  to 
prevent  its  application  "to  any  osteopath 
who  holds  a  diploma  from  a  lemilly  chartered 
and  regularly  conducted  schooTof  osteopathy, 
in  good  Rtanding  as  such,  wherein  the  course 
of  instruction  requires  at  least  four  terms  of 
five  months  each  in  four  separate  years,  pro- 
viding that  such  osteopath  shall  pass  an 
examination  satisfactory  to  the  state  board 
of  medical  registration  and  examination  in 
the  following  subjects:  Anatoxny,  physiol- 
ogy, chemistry,  physical  diagnosis.  Provid- 
ing that  such  osteopath  shall  not  be  granted 
the  privilege  of  administering  drugs  nor  of 
performing  major  or  operative  surgery.*' 
It  seems  quite  clear  that  in  its  present  form 
the  statute  affords  no  proper  occasion  for 
the  application  of  the  maxim  of  interpreta- 
tion by  which  we  were  aided  in  8tate  v. 
Liffring,  61  Ohio  St.  30,  46  L.  R.  A.  334,  65 
N.  R.  1C8.  Careful  comparison  of  the  two 
acts  with  respect  to  their  definitions  of  the 
practice  regulated  shows  that  while  in  the 
former  the  legislature  intended  to  prohibit 
the  administration  of  drugs  by  persons  not 
informed  as  to  their  effect  or  potency,  by 
the  latter  it  has  attempted  a  comprehensive 
regulation  of  the  practice  of  the  healing  art; 
so  far.  at  least,  as  to  require  the  preparatory 
education  of  those  who,  for  compensation, 

Practise  it  according  to  any  of  its  theories, 
he  comprehensive  language  of  the  statute, 
and  the  purpose  which  it  clearly  indicates, 
require  the  conclusion  that  osteopathy  is 
within  the  practice  now 'regulated. 

In  support  of  the  decision  of  the  court  of 
common  pleas  it  is  further  contended  that, 
if  the  act  includes  the  practice  of  osteopathy, 
it  is  to  that  extent  void  on  constitutional 
grounds.  From  this  point  of  view  it  is 
urged  that  the  defendant  has  an  established 
practice  as  an  osteopathist,  and  that  the 
statute  is  void  because  it  contains  no  provi- 
sion saving  his  vested  right  therein.  This 
objection  is  founded  on  the  inhibition  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States:  ''Nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws;'*  and  the  provision  of 
our  own  Bill  of  Rights,  which  gives  in\iola- 
bility  to  the  rights  of  "enjoying  and  defend- 
ing life  and  liberty,  acquiring,  possessing, 
and  protecting  property,  and  seeking  to  ob- 
tain happiness  and  safety."  In  urging  this 
objection  it  id  correctly  assumed  that  there 
55  L.  R.  A. 


is  a  property  interest  in  a  vocation  or  means 
of  livelihood,  but  the  distinction  between  the 
right  to  establish  a  practice  and  the  right 
to  pursue  a  practice  already  established 
seems  to  be  inadmissible.  By  what  process 
of  reasoninij;  could  it  be  maintained  that  the 
right  to  enjoy  property  should  be  esteemed 
more  sacred  than  the  right  to  make  con- 
tracts by  which  property  might  be  acquired  T 
The  proviision  quoted  from  the  Bill  of  Rights 
includes  the  ri^ht  to  acquire  and  the  right 
to  possess  within  the  same  protection.  Our 
Constitutions  are  founded  upon  individual- 
ism, and  they  make  prominent  the  theory 
that  to  the  individual  should  be  granted  all 
the  rights  consistent  with  public  safety;  and 
our  development  is  chiefly  attributable  to 
the  firm  establishment  and  maintenance  of 
those  rights  by  an  authorized  resort  to  the 
courts  for  their  protection  against  all  hos- 
tile legislation  which  is  not  required  by  con- 
biderations  of  the  public  health  or  safety. 
In  the  absence  of  such  considerations  those 
rights  are  alike  immutable;  in  their  pres- 
ence they  must  alike  yield.  In  this  connec- 
tion counsel  for  the  defendant  call  our  at- 
tention to  Slate  V.  Gardner ^  58  Ohio  St.  500, 
41  L.  R.  A.  689,  51  N.  E.  136,  a  cose  which 
should  not  be  referred  to  without  approval. 
But  it  is  there  held  that  "where,  however, 
the  pursuit  concerns  in  a  direct  manner  the 
public  health  and  welfare,  and  is  of  such  a 
character  as  to  require  a  special  course  of 
study  or  training  or  experience  to  qualify 
one  to  pursue  such  occupation  with  safety 
to  the  public  interests,  it  is  within  the  com- 
petency of  the  general  assembly  to  enact  rea- 
sonable rep^ulations  to  protect  the  public 
against  evils  which  may  result  from  inca- 
pacity and  ignorance."  In  the  enactment 
of  legislation  of  this  character  the  general 
assembly  may  take  account  of  the  advance 
of  learning,  and  provide  for  the  public  health 
and  safety  by  such  reasonable  and  proper 
measures  as  increased  knowledge  may  sug- 
gest ;  and,  to  make  such  legislation  effective, 
one  having  an  established  practice  and  one 
contemplating  practising  may  be  required 
to  conform  to  the  same  standard  of  qualifi- 
cation. This  conclusion  seems  to  be  justi- 
fied by  the  considerations  involved,  as  it  is 
by  the  authority  of  Btate  v.  Gardner,  58 
Ohio  St.  500,  l  L.  R.  A.  689,  51  N.  E.  136, 
and  Dent  v.  West  Virginia,  120  U.  S.  114,  32 
L.  ed.  623.  9  Sup.  Ct.  Rep.  231. 

It  is  further  urged  against  the  validity  of 
the  statute  in  its  application  to  osteopa- 
thists  that  to  their  admission  to  practice  it 
prescribes  conditions  with  which  compliance 
is  impossible,  and  that  it  is  therefore  an  at- 
tempt, by  indirect  means,  to  prohibit  pra& 
tice  according  to  their  theories.  In  this 
connection  our  attention  is  called  to  the  pro- 
vision of  9  4403c,  which,  as  to  those  con- 
templating practising  in  other  schools,  re- 
quires that  the  applicant  for  a  certificate 
"shall  be  examined  in  materia  medica  and 
therapeutics  and  the  principles  and  practice 
of  medicine  of  the  school  of  medicine  in 
which  he  desires  to  practise  by  the  member 
or  members  of  the  board  representing  such 
school,^  and  to  the  fact  that  there  is  no 
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member  of  the  board  representing  the  school 
of  osteopathy.  It  could  not  be  maintained, 
And  we  do  not  understand  counsel  to  con- 
tend, that  the  board  of  medical  examination 
must  be  so  numerous  a  body  that  it  may 
have  a  member  of  every  existing  or  possible 
school.  The  insistence  is  that,  however  few 
or  numerous  the  members  of  the  board  may 
be,  the  act  must  contain  practicable  provi- 
sions for  ascertaining  the  attainments  of  all 
who  apply  for  certificates,  they  being  in 
other  respects  qualified.  Such  provisions,  it 
is  insisted,  are  not  contained  either  in  that 
section  or  in  the  proviso  of  fi  4403/,  which 
relates  especially  to  osteopathists ;  for  it  is 
there  provided  that  an  applicant  shall  hold 
^'a  diploma  from  a  leg;allv  chartered  and  reg- 
ularly conducted  school  of  osteopathy  in 
good  standing  as  such,  wherein  the  course  of 
instruction  requires  at  least  four  terms  of 
five  months  each  in  four  separate  years;" 
and  it  is  said  that  there  is  no  school  of  oste- 
ooathy  whose  requirements  exceed  two  years. 
Tne  question  before  us  arises  on  demurrer 
to  the  indictment,  and  the  record  does  not 
inform  us  of  the  fact  that  there  is  no  school 
of  ostcopnthy  whose  diploma  would  admit 
its  holder  to  an  examination.  However  well 
known  it  may  be  to  those  who  have  sought 
information  concerning  it,  we  are  perhaps 
without  such  information  as  would  justify 
us  in  regarding  it  as  a  fact  to  be  considered 
in  the  case.  But  a  sufficient  foundation  for 
this  criticism  of  the  act  appears  in  its  provi- 
sions discriminating  against  those  who  pro- 
pose to  practise  in  the  school  to  which  the 
defendant  belongs.  The  proviso  Quoted  con- 
tains a  list  of  subjects  upon  whicn  those  de- 
siring to  practise  are  to  be  examined.  Hav- 
ing in  view  the  theories  of  the  osteopathists 
as  they  are  commonly  understood,  it  seems 
clear  that  no  adverse  criticism  could  be 
made  upon  the  discretion  exercised  in  the  re- 
quirement of  these  subjects  for  examination. 
They  are  much  less  numerous  and  extensive 
than  those  prescribed  for  applicants  who 
contemplate  a  regular  practice,  and  an  ap- 
propriate limitation  is  placed  upon  the  ef- 
fect of  certificates  following  such  limited  ex- 
<amination.  But  one  who  desires  to  practise 
in  the  regular  school  is  admitted  to  a-  more 
«xtensive  examination  without  any  require- 
ments as  to  duration  of  study  in  the  college 
whose  diploma  he  holds,  and  without  any 
requirement  in  that  regard  except  that  it 
shall  be  a  'legally  chartered  medical  insti- 
tution in  the  United  States  in  good  standing 
at  the  time  of  issuing  suoh  diploma,  as  de- 
fined by  the  board."  Why  the  exaction  of 
four  yoars  of  study  should  be  made  of  those 
only  who  are  to  take  a  shorter  examination, 
and  receive  a  certificate  of  limited  effect, 
we  need  not  inquire.  It  is  quite  obvious 
that  this  additional  requirement  could  not 
have  been  made  of  those  contemplating  the 
practice  of  osteopathy  because  of  the  num- 
ber and  character  of  the  subjects  upon  which 
they  are  to  be  examined,  nor  of  the  eiTect  of 
their  certificates,  nor  because  of  any  consid- 
eration affecting  the  public  health  or  safety 
which  does  not  involve  a  scientific  conclu- 
sion adverse  to  the  efficacy  of  osteopathy. 
65  L.  R.  A. 


A  conclusion  of  that  character  cannot  h% 
drawn  by  a  body  to  which  legislative  power 
alone  is  gi .  en,  and  for  whose  members  there 
is  no  prescribed  qualification  of  education, 
knowledge,  or  intelligence.  Authority  to 
discriminate  against  osteopathy  would  im- 
ply authority  to  discriminate  against  any 
other  school  of  medicine.  It  seems  clear 
from  the  reasons  involved,  and  from  the  dis- 
cussion of  the  subject,  and  the  points  decided 
in  State  v.  (Jardner,  58  Ohio  St.  600,  41  L. 
R.  A.  080,  51  N.  E.  136,  that  this  discrimina- 
tion against  those  who  occupy  the  position 
of  the  defendant  is  unwarrantable,  and  that 
compliance  with  it  cannot  be  required. 

Tne  question  lastly  considered  would  dis- 
pose of  the  exception^  but  the  other  ques- 
tions are  in  the  record,  and  they  have  been 
ably  discussed  by  counsel.  It  seemed  proper 
to  pass  upon  them  to  the  end  that  the  gen- 
eral assembly  may  not  meet  any  unneces- 
sary difticulty  in  the  exercise  of  its  ample 
power  to  protect  the  public  health  and  wel- 
fare by  providing  that  only  the  learned  may 
pursue  a  learned  profession  whoso  activities 
so  closely  affect  them. 

Eaceptiona  overruled, 

Miiuiluill,  Ch.  J.,  and  WtlUama,  Bw 
ket.  Spear,  and  DaTia,  JJ.«  concur. 


William  H.  COFFMAN,  Admr.,  etc.,  of  F. 
W.  Campbell,  Deceased,  et  al.,  Plffs,  im 
Err,, 

Lewis  FINNEY,  Admr.,  etc.,  of  Jjaey  Gay, 
Deceased,  ei  al. 

(05  Ohio  Bt.  ei.l 

^1.  WJkrr^  a  deeree  of  divorce  liae 
been  pronomiced  In  favor  of  a  wife  for 
the  agfpresslons  of  the  husband,  the  right  to 
alimony  out  of  his  real  and  personal  prop- 
erty becomes  vested  by  force  of  the  statute, 
and  a  Judgment  for  the  same  Is  thenceforth 
a  debt  against  the  husband,  subject  only.  In 
case  of  appeal,  to  variation  as  to  amount. 

K.  "Where,  In  snclt  ease,  the  hnshand 
appeals  the  cause  to  the  circuit  court,  and, 
pending  appeal,  both  parties  die,  the  cause 
'  survives  In  favor  of  the  personal  represen* 
tatlve  of  the  deceased  plaintiff  and  against 
the  personal  representative  of  the  deceased 
defendant. 

(June  26,  1001.) 

ERROR  to  the  Circuit  CJourt  for  Preble 
County  to  review  a  judgment  in  favor 
of  plaintifts  in  an  action  brought  to  enforce 
a  judgment  for  alimony.    Affirmed, 

^Headnotes  by  the  Court. 


Note. — ^The  character  of  a  Judgment  for  ali- 
mony as  a  debt,  so  far  as  concerns  the  con- 
stitutionality of  contempt  proceedings  to  en- 
force Its  payment,  Is  discussed  in  a  note  to  the 
case  of  Staples  v.  Staples  (Wla)  24  L.  R.  A. 
433.  Its  character  as  a  provable  and  dis- 
chargeable debt  under  the  present  bankruptcy 
act  Is  discussed  In  a  note  to  Cobb  v.  Overman 
{C  C.  App.  4th  C.)  64  L.  R.  A.  369. 
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statement  by  Spear,  J^s 

Action  by  Louis  Finnejr  and  others  asainst 
W.  H.  CofTnian  and  Hattie  Johnson.  At  the 
October  term,  1898,  of  the  common  pleas  of 
Preble,  Lucy  Campbell  was  divorced  from 
Frank  VV.  Campbell,  for  his  aggressions 
(dninkenness  ana  cruelty),  and  the  defend- 
ant was  adjudged  to  pay  plaintiff  $2,000  as 
alimony,  for  which  execution  was  awarded, 
but  if,  within  thirty  days,  the  defendant 
should  convey  to  plaintiff  certain  real  estate 
owned  by  him,  the  same  should  be  accepted 
by  her  as  satisfaction  of  the  alimony,  and  if 
for  thirty  days  the  defendant  fails  to  pay 
the  $2,000,  and  also  fails  to  make  convey- 
ance, then  the  decree  to  operate  aa  such  con- 
▼eyance.  The  plaintiff  was  restored  to  her 
maiden  name  of  Lucy  Gay,  and  jud^ent 
rendered  in  her  favor  for  costs.  Without 
satisfying  the  alimony  or  costs,  the  defend- 
ant appealed,  giving  bond  in  $800.  On  May 
17,  1899,  and  while  the  appeal  was  pending 
in  the  circuit  court,  the  defendant  shot  and 
killed  the  plaintiff  and  her  sister,  and  then 
himself.  Soon  thereafter,  Louis.  Finney,  de- 
fendant in  error,  was  appointed  administra- 
tor of  Lucy  Gay,  the  plaintiff  below,  and  W. 
H.  Coffnian,  plaintiff  in  error,  was  appoint- 
ed administrator  of  F.  W.  Campbell,  defend- 
ant below.  Thereupon  Finney,  as  such  ad- 
ministrator, filed  in  the  circuit  court  a  sup- 
plemental petition,  joining  the  heirs  of  Lucy 
Gay  as  plaintiffs,  and  making  W.  H.  Coff- 
nian, administrator,  and  Hattie  Johnson, 
daughter  of  F.  W.  Campbell,  and  his  sole 
heir,  defendants,  and  praying  that  the  case 
may  proceed  to  judgment,  that  alimony  be 
allowed  as  prayed  in  the  original  petition, 
and  as  granted  by  the  court  below,  and  for 
all  proper  relief.  The  defendants  interposed 
a  motion  to  strike  off  the  supplemental  pe- 
tition, and,  that  being  overruled,  a  demur- 
rer, which  was  also  overruled.  Defendants 
then  filed  an  answer,  and  the  cause  was 
tried  on  appeal  in  the  circuit  court,  result- 
ing in  a  finding  and  judgment  for  Finney, 
aa  administrator,  against  Coffman,  as  admin- 
istrator, in  the  sum  of  $2,000,  together  with 
costs,  to  be  levied  on  the  property  of  the 
intestate.  Motion  for  new  trial  was  over- 
ruled, a  bill  of  exceptions  taken,  and  the  de- 
feated party  comes  here  on  error. 

Messrs.  RisJiifcer  ft  Risinger,  and  W. 
it.  Neal,  for  plaintiffs  in  error: 

The  cause  of  action  pending  in  the  circuit 
court  was  one  for  alimony,  and  was  strictly 
personal,  and  upon  the  death  of  both  the 
plaintiff  and  the  defendant  the  suit  abated. 

2  Bishop,  Marr.  &  Div.  S  303;  Oaines  v. 
(hiines,  9  B.  Mon.  296,  48  Am.  Dec.  426; 
Wren  ▼.  Moss,  7  III.  72 ;  MoGurley  v.  McCur- 
ley,  60  Md.  185 ;  Swan  ▼.  Harrison,  2  Ooldw. 
6.34;  Ifogers  v.  Vines,  28  N.  C."  (6  Ired.  L.) 
293:  Shafer  ▼.  Shafer,  30  Mich.  164;  Fran- 
cis V.  Francis,  31  Gratt.  283. 

The  appeal,  in  effect,  vacated  the  judgment 
of  the  common  pleas  court  for  alimony. 

Hitll  V.  Bell  Bros.  54  Ohio  St.  241,  43  N. 
E.  584;  Long  v.  Bitcheock,  3  Ohio,  275; 
Ludlow  V.  Kidd,  3  Ohio,  547 ;  King  ▼.  King, 
38  Ohio  St.  370. 

The  appeal  carried  up  all  the  questions  re- 
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lating  to  alimony, — ^not  only  the  questions  aa 
to  the  amount  and  value  of  the  property  in- 
volved, but  all  the  charges  of  misconduct 
made  against  the  husband. 

Htcan  V.  Harrison,  2  Coldw.  534. 

Messrs,  JBMken  A*  Gilmore  and  0«  B. 
Gilmore,  for  defendants  in  error : 

Except  as  otherwise  provided,  no  action  or 
proceeding  pending  in  any  court  shall  abate 
by  the  death  of  either  or  both  of  the  parties 
tliereto,  except  an  action  for  libel,  slander, 
malicious  prosecution,  for  a  nuisance,  or 
against  a  justice  of  the  peace  for  misconduct 
in  office,  which  shall  abate  by  the  death  of 
either  party. 

Ohio  Rev.  Stat.  |  5144;  Ohio  <6  P.  Coal 
Co.  V.  Smith,  63  Ohio  St.  313,  41  N.  E.  254. 

All  property  rights  between  the  plaintiff 
and  the  defendant  became  fixed  when  the  di- 
vorce was  granted. 

Conrad  v.  Everich,  50  Ohio  St.  476,  35  N. 
E.  58;  Moore  v.  Rittenhouse,  15  Ohio  St. 
310. 

The  lien  of  a  judgment  continues  after  the 
death  of  the  defendant,  without  revivor. 

Webster  v.  Dennis,  4  Ohio  C.  C.  315;  Carr 
v.  Risl^er,  119  N.  Y.  117,  23  N.  E.  296; 
Do%D7ier  V.  Hoxoard,  44  Wis.  82;  McCovm  y. 
Weishittle,  4  Ohio  L.  J.  803. 

If  an  absolute  divorce  is  granted  on  the 
petition  or  cross  petition,  and  the  party 
against  whom  the  divorce  is  granted  ap- 
peals, the  appeal  does  not  abate  on  the  death 
of  the  other  party. 

Wren  v.  Moss,  7  [11.  72;  Shafer  v.  Shafer, 
30  Mich.  163;  Israel  v.  Arthur,  6  Colo.  85; 
Danfoi'ih  ▼.  Danforth,  111  111.  236. 

Where  one  party  dies  after  a  decree  of  di- 
vorce is  rendered,  or  after  an  appeal  is  tak- 
en, the  suit  may  be  revived  in  tne  name  of 
the  executor  or  administrator,  and  all  the 
heirs  and  other  parties  who  may  be  affected 
by  a  reversal  of  the  decree  must  be  joined, 
as  they  are  necessary  parties. 

7  Enc.  PI.  ft  Pr.  pp.  124,  126;  Francis  ▼. 
Francis,  31  Gratt.  283. 

The  decree  for  alimony  in  this  case  was  a 
valid  debt  in  favor  of  the  plaintiff  and 
against  the  defendant  below,  and  she  was  his 
creditor  to  the  amount  of  the  decree. 

Conrad  v.  Everich,  50  Ohio  St.  481,  35 
N.  E.  oS ;  Lockwood  v.  Krum,  34  Ohio  St.  1. 

Spear,  J.,  delivered  the  opinion  of  the 
court : 

The  contention  of  plaintiffs  in  error,  in 
support  of  their  claim  of  error,  is  that  the 
suit  pending  in  the  circuit  court,  being  one 
for  alimony,  was  strictly  personal,  and  upon 
the  death  of  both  the  plaintiff  and  the  de- 
fendant the  suit  abated,  and  could  be  re- 
vived neither  in  favor  of  the  plaintiff  nor 
against  the  personal  representative  of  the 
defendant.  And  the  whole  controversy  cen- 
ters about  this  proposition.  Textbooks  and 
dec'inions  of  courts  outside  of  our  state  are 
cited  in  support  of  it,  all  of  which  have  been 
examined  and  considered.  But  we  find  lit- 
tle to  aid  us  in  the  array  of  cases  cited. 
The  question  is  not  what  is  the  law  of  other 
jurisdictions,  but  what  is  the  law  of  Ohio 
on  the  subject.  The  final  disposition  of  the 
case  in  the  court  of  common  pleas,  which  di- 


796 


Ohio  Suprbmx  Coubt. 


Jnm, 


Yorced  the  parties,  left  the  plaintiff  in  the 
attitude  of  a  feme  sole,  with  an  award  of 
alimony  in  gross,  which  was,  in  legal  effect, 
a  judgment.  It  was  a  money  claim,  a  debt 
collectible  by  execution,  and  operated  per  so 
as  a  lien  on  all  the  real  estate  of  the  defend- 
ant in  tlie  county.  Moore  y.  Rittenhouse, 
15  Ohio  St.  310;  Conrad  y.  Everioh,  50  Ohio 
St.  470,  35  N.  £.  58.  And  while  the  trial 
in  the  circuit  court  would  be  a  trial  de  novo 
as  to  the  amount  of  the  alimony,  yet,  had 
the  appeal  been  dismissed,  the  judgment  of 
the  common  Pleas  would  have  been  left  in 
full  force,  ana  the  lien  of  the  judgment  un- 
impaired. The  elfect,  therefore,  of  the  ap- 
peal was  not  in  any  wise  to  unsettle  the  de- 
cree of  divorce,  nor  to  vacate  the  judgment 
for  alimony,  but  simply  to  suspend  it.  It 
was  founded  upon  a  claim  established  by  the 
statute.  Upon  the  declaration  of  divorce  by 
the  common  pleas  for  the  aggressions  of  the 
defendant,  the  law  vested  the  right  in  the 
plaintiff  to  an  allowance  as  alimony  from  the 
defendant's  real  and  personal  property.  This 
right  was  an  at)solute  one.  "Shall  be  al- 
lowed" is  the  imperative  language  of  the 
statute.  To  the  court  was  left  simply  the 
fixing  of  the  amount.  It  must  be  such  as 
the  court  should  deem  reasonable.  This 
provision,  unlike  alimony  pendente,  was  not 
for  her  temporary  support.  It  has  been  held 
to  be  in  the  nature  of  a  division  of  property 
arising  out  of  her  former  relation  as  wife, 
and  because  of  his  aggressions.  Had  she 
died  after  the  decree,  and  no  appeal  been 
had,  no  one  would  doubt  that  the  judgment 
would  have  been  available  to  her  personal 
representative,  just  as  other  indebtedness 
due  to  hrr,  and  collectible  by  her  represen- 
tative. This  being  the  nature  of  the  claim, 
and  the  form  of  the  judgment  which  embod- 
ied it,  why  should  it  not  survive?  If  the 
administrator  of  the  divorced  plaintiff  could 
have  proceeded  to  collect  the  claim  as  a 
judgment,  why,  in  reason,  should  he  not 
have  the  right  to  prosecute  the  collection  of 
the  claim,  a  claim  which  the  law  had  estab- 
lished, in  any  court  to  which  it  would  or 
might  be  carried?  As  before  stated,  the 
right  had  been  fixed  by  the  statute  itself  uo- 
on  the  pronouncement  of  the  divorce,  and  the 


ultimate  effect  of  the  appeal  would  seem  to 
be  only  to  ^ive  the  right  to  the  defendant  to 
obtain  the  judgment  of  another  tribunal  up- 
on the  inquirv  as  to  what  amount  as  alimony 
was  reasonable.  It  is  difficult  to  see  how  the 
appeal  could  change  the  nature  of  the  claim 
itself,  for  the  appellate  court  had  no  juris- 
diction of,  or  power  to  inquire  into,  the  mat- 
ter of  divorce,  and,  as  we  have  found,  the 
divorce  fixed  the  plaintiff's  right  to  alimony. 

But  if  there  be  doubt  of  the  proper  an- 
siAcr  to  the  contention  of  plaintiffs  in  error 
when  reviewed  from  the  standpoint  of  prin- 
ciple, it  seems  quite  clear  that  all  doubt  van- 
ishes when  we  give  effect  to  our  statute 
(Rev.  Stat.  $  5144).  It  provides  that,  "ex- 
cept as  otherwise  provided,  no  action  or  pro- 
ceeding pending  in  any  court  shall  abate  by 
the  deatn  of  either  or  both  of  the  parties 
thereto,  except  an  action  for  libel,  slander, 
malicious  prosecution,  for  a  nuisance,  or 
against  a  justice  of  the  peace  for  miscon- 
duct in  oflice,  which  shall  abate  by  the  death 
of  either  party."  It  is  not  by  statute  "oth- 
erwise provided"  as  to  alimony.  It  is  in- 
sisted, however,  that  he  cause  pending  in 
the  circuit  court  was  not  a  civil  action,  and 
hence  this  statute  does  not  save  it.  But  we 
need  hardly  puzzle  ourselves  with  this  prop- 
osition, for  the  suit  in  the  circuit  court,  if 
not  an  action  in  the  strict  sense,  was  at  least 
a  proceeding,  and  the  statute  in  terms  cov- 
ers that  kind  of  a  suit.  Complaint  is  made 
that  the  judgment  of  the  circuit  court  is  not 
justified  by  the  evidence.  This  court  is  not 
concerned  *with  that  question.  The  circuit 
court  was  ouallfied  properly  to  weigh  the 
evidence,  ana  its  conclusion  in  that  r^ard  is 
final. 

We  are  of  opinion  that  the  claim  of  Lucy 
Gay  for  alimony,  at  the  time  of  her  decease, 
was  a  debt  against  the  defendant,  fixed  as 
to  the  liability,  thou)?h  subject  to  variation 
as  to  amount,  and  that  the  cause  survived  in 
favor  of  her  administrator,  and  against  the 
administrator  of  her  former  husband. 

Judgment  affirmed. 

Minshall,  Ch.  J.,  and  Burket,  Davia, 
and  Shanek,  J  J.,  concur. 
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Louis  M.  SBIPSON  et  aZ.,  Respts., 
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JERSEY     CITY     CONTRACTING     COM- 
PANY, Appt. 

(1155  N.  Y.  198.) 

1.     The    reveratonarF    interest    In    eer- 


tin  cat  es  of  atAck  In  a  forelprn  corpo- 
ration,  oivned   by  a  nonresident  and 

pledged  to  a  resident  for  payment  of  a  debt, 
is  subject  to  attachment  for  claims  against 
the  nonresident  owner. 
2.  In  support  off  Jnrlsdlctlon  to  sell 
stock  off  a  fforelarn  corporation  In  at- 
tachment proceedlnflTs,  It  will  be  pre- 
sumed that  the  right  of  a  purchaser  to  a 
trannfer  will  be  recog:nized.  and  his  owner- 


NOTB. — Attachment  of  shares  of  stock  in  for- 
eign corporation. 

I.  Introductory. 
II.  Liability  of  rights  or  shares  to  attachment 
or  garnishment. 
Til.  Presence  or  absence  of  certificates. 
IT.  Conclusion, 
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I.  Introductory, 

The  matters  considered  In  this  note  are: 
Flrst,  the  liability  of  rights  or  shares  In  the 
capital  stock  of  a  corporation  created  and  ex- 
isting under  the  laws  of  a  foreign  state  or  couo- 
try  to  attachment  or  garnishment ;  and,  sec- 
ond, whether  the  presence  of  the  certillcatet  of 
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ship  of  the  stock  be  given  effect  upon  the 
books  of  the  corporation. 

{London  and  O'Brien,  J  J,,  tfUeent.) 
(December  11,  1900.) 

APPEAL  by  defendant  from  an  order  of 
the  Appelate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  a  Special  Term  for  New  York  County  va- 
cating an  attachment  of  the  property  of  de- 
fendant, which  had  been  effected  for  the  re- 
covery of  a  debt  against  it.    Affirmed, 

I1ie  facts  are  stated  in  the  opinion. 

Messrs,  Woolaey  Camuilt  and  Albert 
B.  Kerr,  for  appellant: 

Stock  of  a  foreign  corporation  is  not  prop- 
erty within  the  sUite,  subject  to  levy  of  at- 
tachment against  a  nonresident  owner. 

FUmplon  V.  Bigelow,  93  N.  Y.  692 ;  Christ- 


mas  V.  Biddle,  13  Pa.  223;  Winslaw  r, 
Fletcher,  63  Conn.  396,  53  Am.  Rep.  122,  4 
Atl.  2o0;  Ttcecdy  v.  Bogart,  56  Conn.  419,  15 
Atl.  374 ;  Ireland  v.  Globe  MiU,  d  Reduction 
Co,  19  R.  I.  180,  29  L.  R.  A.  429,  32  AU. 
921;  Armour  Bros,  Bkg.  Co,  v.  Bt,  Louis 
Nat,  Bank,  113  Mo.  12,  20  S.  W.  600;  Smith 
V,  Doicney,  8  Ind.  App.  179,  34  N.  £.  823,  35 
N.  E.  508;  Young  v.  South  Tredegar  Iron 
Co.  85  Tenn.  189,  2  S.  W.  202;  Finney  v. 
Xevills,  86  Fed.  97 ;  Cook,  Stock,  Stockhold- 
ers ft  Corp.  Law,  f  485. 

There  is  no  statute  in  this  state  author- 
izing a  levy  in  any  manner  upon  shares  of 
stock  of  a  foreign  corporation. 

There  is  no  common-law  attachment  in 
this  state.  The  process  is  wholly  statutory, 
and  must  be  strictly  construed. 

Penoyar  v.  Kelaey,  150  N.  Y.  77«  34  L.  R. 
A.  248,  44  N.  £.  788. 


stock  in  such  a  corporation  within  the  juris- 
diction of  ibe  court  issuing  the  attachment,  so 
as  to  render  them  capable  of  actual,  manual  or 
constructive  seizure  In  attachment  or  garnish- 
ment proceedings,  will  constitute  such  a  valid 
taking  of  the  same  as  will  make  a  sale  of  the 
stock  effectual  In  the  hands  of  a  purchaser 
thereunder. 

The  question  as  to  whether  such  rights  or 
shares,  or  certificates,  are  so  liable  in  the  hands 
of  a  pledgee  as  collateral  security  for  a  debt 
of  the  pledging  owner  is  one  upon  which  the  au- 
thorities would  seem  to  be  divided;  but  that 
topic  is  not  treated  here. 

II.  LiaMlity  of  rights  or  shares  to  attachment 

or  garnishment. 

In  legal  contemplation  the  property  of  the 
shareholder  is  either  where  the  corporation  ex- 
ists or  at  bis  domicil,  according  as  It  is  con- 
sidered to  consist  In  bis  contractual  rights,  or 
In  his  proprietary  interest  In  the  corporation. 
This  Is  the  language  of  the  court  in  Re  Bron- 
son,  150  N.  Y.  1,  34  L.  R.  A.  238.  44  N.  B.  707. 

The  subject  there  under  consideration  was 
not  in  reference  to  the  liability  of  the  stock  of 
a  foreign  corporation  to  attachment,  but  was 
whether  shares  of  capital  stock  of  a  domestic 
corporation  were  subject  to  what  Is  known  ss 
the  transfer  tax  where  the  certificates  were  in 
another  state  In  the  possession  of  a  nonresi- 
dent owner ;  but  the  rule  above  laid  down  seems 
to  be  pertinent  to  the  subject  here  considered, 
especially  in  view  of  the  fact  that  the  case  was 
cited  on  the  argument,  and  alluded  to  at  some 
length  and  distinguished,  in  Simpson  v.  Jbb- 
asY   City    Contuactinq   Co. 

In  Ashley  v.  Quintard,  00  Fed.  84,  It  Is  said 
that  it  would  embarrass  the  business  of  a  cor- 
poration to  require  the  company  constsntly  to 
look  sfter  the  individual  ownership  of  its  share- 
holders in  Its  shares,  and  It  reolly  has  no  duty 
In  respect  of  this,  except,  perhaps,  at  Its  corpo- 
rate dumlcil,  where  Its  shares  are  dealt  with  by 
It  and  the  law.  Kvery  consideration  of  public 
policy  and  private  Justice  to  the  parties  con- 
cerned requires  that  the  altus  of  shares  of 
stock  for  a  seizure  by  attarbment  or  execution 
at  law  shall  be  that  of  the  corporate  domicli, 
or,  if  there  can  be  any  other,  then  that  of  the 
domicil  of  the  shareholder.  If  they  can  be  at- 
tached or  taken  In  execution  at  either  of  these 
places  there  is  no  reason  why  they  should  be 
elsewhere. 

In  Illinois  It  has  been  held  that  an  attempted 
levy  upon  and  sale  of  the  stock  of  a  corpora- 
tion organised  and  existing  under  the  laws  of 
another  stats  is  nugatory.  Shares  of  stock  can 
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be  sttsched  only  in  the  state  creating  the  cor- 
poration :  citing  Cook,  Stock  &  Stockholders,  | 
485.  Ueid  Ice  Cream  Co.  v.  Stephens,  62  111. 
App.  834. 

L'ndcr  the  statute  of  Maryland  providing  that 
the  right,  title,  or  interest  of  a  bona  fide  pur- 
chaser or  pledgee  for  value  to  or  in  capital. 
Joint  stock,  or  debts  of  a  corporation  standing 
on  its  books  in  the  name  of  a  defendant  shall 
not  be  affected  by  the  levying  of  an  execution 
or  ottachment  thereon,  and  that  nothing  con- 
tained in  the  succeeding  sections  of  tne  act 
shall  be  construed  to  prohibit  or  prevent  either 
the  corporation  or  *^he  purchaser  or  pledges 
from  transferring  the  same,  it  was  held  that 
the  court  by  the  attachment  gets  no  control 
over  the  stock,  and  if  the  attaching  court  does 
not,  a  court  of  equity  cannot  take  it  away 
from  the  bona  Ode  pledgee  in  the  face  of  the 
statute,  and  put  It  in  the  hands  of  a  receiver. 
Morton  v.  Gralftln,  68  Md.  545,  13  Atl.  841,  16 
Atl.  208.  In  this  case  one  of  the  defendants 
had  pledged  the  shares  of  stock  which  he  owned 
In  certain  foreign  corporations  to  the  other  de- 
fendant to  secure  the  payment  of  a  sum  of 
money  which  he  owed  the  latter  on  a  bond,  and 
had  also  executed  to  him  a  mortgage  on  certain 
real  estate  in  another  state  as  security  for  the 
same  debt.  The  plaintiff  had  in  another  action 
sought  to  attach  the  shares  of  stock  in  the 
foreign  corporation,  and  bad  afterwards 
brought  this  action  for  an  injunction  and  re- 
ceiver and  a  discovery,  and  asked  that  the  de- 
fendant, who  was  the  creditor  of  the  other  de- 
fendant, be  required  primarily  to  foreclose  his 
mortgage  for  payment  of  his  claim.  Among 
other  things,  the  court  said :  **As  a  rule  of 
law,  Drake  on  Attachment,  f  244,  says :  Stock 
in  a  corporation  is  not  attaohable  except  by  ex- 
press statute:  and  that  when  the  statute  al- 
lows It,  the  authority  only  extends  to  corpora- 
tions existing  In  the  state,  and  not  to  stock  of 
those  outs'de  the  state, — manifestly  for  the  rea- 
son that  the  corporation  Is  the  debtor.  In  this 
case  it  Is  not  alleged  that  these  corporations 
whose  stock  is  sought  to  be  reached  are  resi- 
dent corpora tlona  In  all  cases  when  allowed 
by  statute  its  provisions  must  be  substantially 
followed.'* 

lu  a  suit  originally  brought  In  the  state 
court  of  Msssachusetts,  and  under  the  Federal 
procedure  removed  to  the  circuit  court  Of  the 
United  States  for  that  district,  it  sppeared 
that  the  plaintiff  was  a  dtlsen  of  Massachu- 
setts, and  the  defendants  citizens  of  California. 
No  personal  service  was  made  on  any  of  the 
defendants.  The  only  service  which  was  made 
was  by  attachment  of  certain  certificates  of 
stock  of  a  corporation  organised  onder  the  laws 
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The  ownership  of  the  shares  of  the  New 
Jersey  &.  Pennsylvania  Telephone  Company 
was  at  all  times  in  defendant. 

Title  to  pledged  property  remains  in  the 
pledfreor,  subject  only  to  a  power  of  sale  on 
default. 

Jones,  Pledges,  §§  1,  4;  Fartcell  ▼.  Trnport- 
era'  d  T.  Nat,  Bank,  90  N.  Y.  483;  Laicrence 
▼.  AlaTwell,  63  N.  Y.  19 ;  Warner  v.  Fourth 
Nat,  Bank,  115  N.  Y.  251,  22  N.  E.  172. 

Messrs.  Atwater  ft  Cruikshank,  for  re- 
spondent: 

The  levy  was  not  an  attempt  to  reach  the 
interest  of  defendant  in  a  New  Jersey  cor- 
poration, and  therefore  did  not  cor^e  within 
the  rule  established  in  Plimpton  y.  Bigelow, 
93  N.  Y.  592. 

The  levy  was  made  upon  a  chose  in  action 
arising  and  existing  within  the  state  of  New 


York  under  fi  648  of  the  Code  of  Civil  Pro- 
cedure. 

The  right  of  the  defendant  to  receive  and 
recover  the  surplus  proceeds  of  this  stock 
was  attachable. 

Warner  v.  Fourth  Nat,  Bank,  115  N.  Y. 
251,  22  N.  E.  172. 

The  property  levied  upon  was  within  the 
county  and  state  of  New  York  at  the  time  of 
the  levy,  and  was  therefore  subject  to  the 
warrant  of  attachment. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  appellate  division  of  the  supreme 
court,  in  the  first  department,  has  certified 
the  following  question  of  law  to  this  court: 
"Whether,  where  the  certificates  of  stock  of 
a  foreign  corporation  belonging  to  a  nonresi- 
dent of  the  state  are  in  possession  of  a  resi- 


of  West  Virginia  belonging  to  the  defendants, 
in  the  bands  of  a  national  bank  located  In  Bos- 
ton. Tbe  proceeding  was  probably  under  what 
is  known  as  trustee  process  In  Massachusetts. 
The  case  was  heard  on  a  motion  to  discharge 
the  trustee.  The  statutes  of  Massachusetts 
provide  that  shares  of  stock  In  a  corporation 
organized  under  the  laws  of  the  stale,  or  under 
the  laws  of  the  United  States,  where  such  corpo- 
ration has  a  usual  place  of  business  In  the  state, 
may  be  attached.  The  court  held  that  there  was 
no  provision  in  the  Massachusetts  statutes  that 
shares  of  stock  In  a  foreign  corporation  can  be 
reached  by  attachment,  except  in  the  case  of  a 
corporation  organised  under  the  laws  of  the 
United  States:  and  that  the  general  rule  of  law 
fs  that  shsrcs  of  stock  in  a  foreign  corporation 
owned  by  a  nonresident  defendant  are  not  sub- 
ject to  attachment.  Pinney  v.  Nevllls,  86  Fed. 
97. 

It  is  hardly  necessary  to  say  that  the  fore- 
going case  is  flatly  opposed  to  Simpson  v.  Jbb- 
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IMslntlflT,  a  resident  of  Massachusetts, 
brought  an  action  Ln  the  supreme  court  of  the 
state  of  New  York  against  the  defendant,  a 
resident  of  I'ennsylvania,  upon  several  promis- 
sory notes  of  the  defendant,  made  and  deliv- 
ered in  Massachusetts  and  payable  generally. 
The  plaintiff  procured  an  order  for  the  service 
of  the  summons  upon  the  defendant  by  publi- 
cation, and  also  a  warrant  of  attachment 
against  his  property.  The  sheriff  to,  whom  the 
warrant  was  directed  undertook  to'  execute  It 
by  levying  upon  439  shares  of  the  stock  of  a 
Pennsylvania  corporation.  Incorporated  under 
the  laws  of  that  state,  owned  by  the  defendant, 
and  for  which  he  held  and  then  had.  In  the 
state  of  Pennsylvania,  stock  certificates  Issued 
and  delivered  to  him  at  the  ofSce  of  the  com- 
pany In  Philadelphia,  In  February,  1882.  at 
which  place  the  stock  and  transfer  books  of  the 
company  then  were,  and  afterwards  were  kept. 
The  sheriff,  for  the  purpose  of  making  the  levy, 
left  with  the  secretary  of  the  company.  In  the 
city  of  New  York,  a  certified  copy  of  the  war- 
rant of  attachment,  together  with  the  notice 
prescribed  by  I  049  of  the  Code  of  Civil  Pro- 
cedure (the  notice  thus  prescribed  is  one  "show- 
ing the  property  attached**).  The  formal 
proceedings  were  taken  to  complete  the  levy, 
and  the  shares  were  subjected  to  the  attach- 
ment, provided  they  were  liable  to  attachment 
under  {  647  of  the  Code.  That  section  declares 
that  "the  rights  or  shares  which  the  defendant 
has  in  the  stock  of  an  association  or  corpora- 
tion, together  with  the  Interest  and  profits 
thereon,  may  be  levied  upon :  and  the  sherlTs 
certificate  of  the  sale  thereof  entitles  the  pur- 
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chaser  to  the  same  rights  and  privileges  wltlk 
respect  thereto  which  the  defendant  bad  wheik 
they  were  attached."  The  supreme  court  at 
special  term  had  vacated  a  levy  made  by  virtue- 
of  the  attachment.  On  appeal  the  general  term 
of  the  same  court  reversed  the  order  of  the 
special  term  and  restored  the  levy.  On  appeal 
to  the  court  of  appeals  that  court  reversed  the- 
order  of  the  general  term,  and  affirmed  the  or- 
der of  the  special  term  vacating  the  levy.  Id 
'doing  so  the  court  of  appeals,  among  other 
things,  said:  *'It  Is  to  be  observed  that  the- 
section  is  one  of  the  provisions  of  a  system  of 
proceedings  by  attachment,  and  Is  to  be  con- 
strued in  view  of  the  fundsmental  principle 
upon  which  all  attachment  proceedings  rest, 
that  tbe  res  must  1>e  actually  or  constructively 
within  the  Jurisdiction  of  the  court  issuing 
the  attachment  in  order  to  any  valid  or  ef- 
fectual seiEure  under  the  process.  In  the  case 
of  tangible  property,  capable  of  actual  mano- 
caption.  It  must  have  an  actual  situs  wlthla 
the  Jurisdiction.  Rut  credits,  choses  in  action, 
and  other  Intangible  interests  are  made  by  stat- 
ute susceptible  of  seizure  by  attachment.  The- 
same  principle,  however,  applies  In  this  case 
as  In  the  other.  The  res, — that  is  the  Intan- 
gible right  or  Interest, — to  t>e  subject  to  the 
attachment  must  be  within  the  Jurisdiction. 
But  it  ts  manifest  from  the  nsture  of  this  spe- 
cies of  property  that  It  must  l>e  a  constructive 
or  statutory  presence  only,  founded  upon  some 
characteristic  fact  which  determines  Its  local- 
ity. Where  the  defendant,  who  owns  a  credit. 
Is  within  the  Jurisdiction,  there  Is  no  difficulty 
through  proceedings  in  personam  In  reachlng^ 
and  app!yl<ng  it  in  discharge  of  his  debt  to  tbe 
plaintiff.  But  where  he  is  out  of  the  Jurisdic- 
tion, and  the  debt  or  duty  owing  to  him,  or 
the  right  he  possesses,  exists  against  some  per- 
son within  the  Jurisdiction,  attachment  laws 
fasten  upon  that  circumstance,  and  by  notice 
to  the  debtor  or  person  owing  the  duty  or  rep- 
resenting the  right.  Impound  the  debt,  duty,  or 
right,  to  answer  the  obligation  which  the  at- 
tachment proceeding  Is  Instituted  to  enforce. 
In  the  case  supposed  the  debt,  duty,  or  right, 
for  the  purpose  of  attachment  proceedings.  Is. 
deemed  to  have  Its  situs  or  locality  In  the  Juris- 
diction. The  general  principle  that  attach- 
ment proceedings  can  be  efTectual  only  against 
property  within  the  Jurisdiction  is  clearly  rec- 
ognized in  the  provisions  of  the  Code  regulat- 
ing proceedings  by  attachment.  They  author- 
ize the  attachment  of  debts,  choses  in  action. 
rights  by  contract,  and  by  f  047,  shares  of  the 
defendant  In  a  corporation,  subject,  however, 
to  the  limitation  that  the  property  attached* 
must  be  within  the  Jurisdiction.     Section  641 
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dent  of  this  slate,  as  pledgee,  the  interest  of 
the  owner  and  pledgeor  can  be  levied  upon 
under  a  warrant  of  attachment  against  such 
owner,  made  by  service  of  a  notice  on  the 
pledgee  in  the  manner  pie<)cribed  by  sub- 
division 3  of  S  640  of  the  Code."  The  cir- 
cumstances out  of  which  the  question  arose 
were  these:  The  plaintifTs,  commencing  an 
action  against  the  defendant,  a  foreign  cor- 
poration, to  recover  for  professional  services, 
procured  a  warrant  of  attachment  to  be  is- 
sued, and  the  levy  to  be  made  upon  its  in- 
terest in  certain  shares  of  the  capital  stock 
of  the  New  Jersey  &  Pennsylvania  Telephone 
Company,  a  foreign  corporation,  which  be- 
longed to  it,  and  the  certificates  for  which 
it  had  delivered  to  the  Produce  Exchange 
Trust  Company,  of  the  city  of  New  York,  as 
security  for  the  payment  of  a  note.  Thele\'y 
was  made  pursuant  to  the  provisions  of  sub- 


division ^  of  §  640  of  the  Code  of  Civil  Pro- 
cedure, and,  if  the  interest  of  the  defendant 
constituted  property,  which  was  the  subject 
of  attachment  under  our  laws,  then  there  is 
no  question  but  what  the  levy  was  properly 
made,  and  that  the  property  was  impounded. 
Section  649  provides,  in  its  first  and  second 
subdivisions,  for  a  levy  upon  real  property, 
and  upon  personal  property  ''capable  of  man- 
ual delivery,  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of 
money;"  and  then,  in  its  3d  subdivision,  it 
provides  for  a  levy  "upon  otlier  personal  prop- 
erty, by  leaving  a  certified  copy  of  the  war- 
rant, and  a  notice  showing  the  property  at- 
taclicd,  with  the  person  holding  the  same; 
or,  if  it  consists  of  a  demand,  other  than  a» 
specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists,"  etc 
The  argument  of  the  appellant  is,  in  effect. 


prescribes  that  the  warrant  shall  reqaire  the 
sheriff  to  attach  the  property  of  the  defendant 
wlfhln  his  county,  and  by  f  644  It  is  made  the 
duty  of  the  sheriff  to  execute  the  warrant  by 
levying  upon  the  property  of  the  defendant 
within  his  county.  These  provisions  leave  no 
doubt  of  the  intention  of  the  legislature  to 
confine  the  process  of  attachment  within  Its 
legitimate  limits.  They  recognize  the  principle 
found  in  the  Codes  of  all  enlightened  nations, 
that  Jurisdiction,  to  be  rightfully  exercised, 
must  be  founded  upon  the  presence  of  the  per- 
son or  thing,  In  respect  to  which  the  jurisdic- 
tion is  exorted  within  the  territory.  Story, 
Co^J.  L.  H  032,  {>92a;  Gibbs  v.  Queen  Ins.  Co. 
63  N.  Y.  114,  20  Am.  Rep.  513;  Sieel  v.  Smith, 
7  Watts  &  8.  447."  Plimpton  v.  BIgelow,  93 
N.  Y.  592. 

The  court  further  said  that  In  this  case  the 
inquiry  depeiids  upon  "whether  the  shares  of  a 
nonresident  defendant  in  the  stock  of  a  foreign 
corporation  can  be  deemed  to  be  within  this 
state,  by  reason  of  the  fact  that  the  president 
or  other  ofllcers  o*  the  corporation  are  here  en- 
i^aged  in  carrying  on  the  corporate  business." 
And  It  proceeded  as  follows:  "We  do  not  over- 
look the  fact  that  we  are  construing  a  section 
of  the  Code,  the  language  of  which  Is  suffi- 
ciently general  to  Include  foreign  corporations, 
but  tliey  are  not  expressly  named ;  and  for  the 
purpose  of  determining  whether  foreign  corpo- 
rations were-  Intended  to  be  included,  it  Is  a 
relevant  Inquiry  whether,  upon  general  princi- 
ples, the  right  which  a  stockholder  In  a  corpo- 
ration has  by  reason  of  his  ownership  of  shares 
U  a  debt  or  duty  of  the  corporation,  existing 
In  a  foreign  Jurisdiction  wherever  the  officers 
of  the  corporation  may  be  found  engaged  In  the 
prosecution  of  the  corporate  business.  If  the 
corporation,  by  having  its  officers,  and  by  trans- 
acting bus.ness.  In  a  state  other  than  its  dum- 
icll  of  origin.  Is  deemed  to  be  Itself  present  as 
an  entity  In  such  foreign  state,  to  the  same  ex- 
tent and  In  the  same  sense  as  It  Is  present  In 
the  state  which  created  it.  It  may  be  conceded 
that  Its  shares  m^ght  be  properly  attached  lu 
such  foreign  Jurisdiction.  But  we  regard  the 
principle  to  be  too  fli^nly  settled  by  repeated 
adjudications  of  the  Federal  and  state  courts 
to  admit  of  further  controversy,  that  a  corpora- 
tion has  Its  dumlcll  and  residence  alone  within 
the  bounds  of  the  sovereignty  which  created  It, 
and  that  It  is  incapable  of  passing  beyond  that 
jurisdiction.  Bank  of  Augusta  v.  Earle,  13 
Pet.  519.  10  L.  ed.  274  :  Lafayette  Ins.  Co.  v. 
French,  18  Mow.  404,  15  L.  ed.  451  :  Merrick  v. 
Van  Santvoord.  34  N.  Y.  208;  Stevens  v.  Phoe- 
nix Ins.  Co.  41  N.  Y.  150." 

I'he  court  further  reasoned  the  matter  to  the 
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following  effect :  The  right  which  a  shareholder 
In  a  corporation  has  by  reason  of  his  ownership 
of  shares  Is  a  right  to  participate,  according 
to  the  amount  of  his  stock,  in  the  surplus  prof- 
Its  of  the  corporation  on  a  division,  and  ulti- 
mately,  on    Its   dissolution.    In   the   assets   re- 
maining after  payment  of  its  debts;  and  It  Is 
this  right  and  Interest  which  Is  made  liable  to 
attachment  under  the  section  referred  to.     The 
right  of   the  shareholder   is  derived   from  the 
corporation  under  its  charter,  or  the  laws  of  th* 
state  which  created  It.     It  Is  enforceable  by  Ju- 
dicial proceeding  In  the  local  courts,  and  In  case 
of  a   dissolution  of  the  corporation   the  local 
courts  alone  can  be  resorted  to,  to  wind  up  its 
affairs  and  distribute  Its  assets.     It  Is  Impos- 
sible to  regard  the  stock  of  a  corporation  as  be- 
ing present  for  the  purpose  of  Judicial  proceed- 
ings, except  at  one  of  two  places,  viz.:    The 
place  of  residence  of  the  owner,  or  the  place  of 
residence  of  the  corporation.     Section  647  haa 
an  appropriate  application  to  shares  in  domes- 
tic corporations,  because  such  corporations  are 
completely   subject   to   the  Jurisdiction   of  the 
courts  of  the  state,  and  may  be  compelled  to 
recognise  a  title  to  corporate  shares  derived  un- 
der proceedings  by  attachment.     But  in  respect 
to  foreign  corporations  such  power  does  nor  ex- 
ist, and  It  could  scarcely  be  expected  that  the 
courts  of  another  state  would  recognize  a  title 
to  corporate  stock  in  one  of  Its  own  corpora- 
tions, fuunded  upon  a  sale  under  an  attachment 
issued    by   our   courts    against   a    nonresident, 
when  the  only  semblance  of  Jurisdiction  over 
the  property  was  the  service  of  notice  in  the 
attachment    proceedings,    upon    an    officer    or 
agent  of  the  corporation  here.     The  foreign  cor- 
poration is  not  In  the  state  in  which  the  at- 
tachment   Is    issued    because    its    property    ia 
there;  nor  is  the  stock  there  because  the  cor- 
poration has  property,  or  is  conducting  Its  busi- 
ness. In  that  state.     The  individual  members  of 
a  corporation  are  not  the  owners  of  the  prop- 
erty of  the  coi-poratlon,  or  of  any  part  of  It. 
The   abstract    entity — the    corporation — Is    the 
owner,  and  only  owner,  of  the  property.  Shares 
for  the  purpose  of  attachment  proceedings  are 
deemed  to  be  In  the  possession  of  the  corpora- 
tion which  issued  them,  but  only  at  the  place 
where  the  corporation  by  intendment  of  law  al- 
wnys  remains,  to  wit,  In   the  state  or  country 
of  Its  creation  :  In  ail  other  places  It  Is  an  alien. 
It  may  send  its  agents  abroad,  or  transact  busl- 
ncRS  abroad,  as  any  other  Inhabitant  may  do» 
without  passing  personally  Into  the  foreign  Ju- 
risdiction or  changing  its  legal  residence.    But 
such   agents  are   not   the   corporation,   and   do 
not    represent   the    corporation   In    respect    to 
rights    as    between    the    corporation    and    its 
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that  this  was  an  attempt  to  levy  an  attach- 
ment on  its  shares  of  stock,  and  that  the 
legal  principles  which  underlie  the  owner- 
ship of  capital  stock  preclude  the  idea  that 
jurisdiction  could  be  obtained  in  that  man- 
ner. It  is  insisted  that  *'the  stock  of  a  for- 
eign corporation  is  not  property  within  the 
state  subject  to  levy  of  attachment  against 
a  nonresident  owner."  Thus  generally 
stated,  and  within  such  a  state  of  facts  as 
is  shown  in  the  case  cited,  of  Plimpton  v. 
Bigclow,  93  N.  Y.  502,  the  proposition  may 
be  true,  in  that  case  the  plaintiffs  were 
nonresidents  of  the  state,  but  they  brought 
an  action  therein  against  the  defendant,  who 
was  also  a  nonresident.  It  was  attempted 
to  attach  shares  of  stock  of  a  foreign  corpo- 
ration which  were  owned  by  the  defendant, 
and  the  certificates  of  which  were  in  his  pos- 
session at  his  domicil,  by  causing  the  sheriff 


to  make  a  levy  upon  an  officer  of  the  corpo- 
ration in  the  city  of  New  York,  under  the 
provisions  of  §  649  of  the  Code.  It  was  held 
that  the  section  did  not  apply,  tor  the  rea- 
son that  the  fundamental  condition  of  an 
attachment  proceeding  did  not  exist,  vig^ 
that  the  res  must  be  within  the  jurisdiction 
of  the  court  for  an  effectual  seizure*  The 
right  which  the  shareholder  has  by  reason  of 
liis  ownership  of  corporate  shares  is  not  a 
debt  or  duty  of  the  corporation,  existing  in 
a  foreign  jurisdiction,  wherever  its  ollicers 
may  be  found  engaged  in  the  prosecution  of 
the  corporate  business.  The  decision  was 
manifestly  correct.  A  corporation  is  incap- 
able of  leaving  the  place  of  its  domicil,  what- 
ever may  be  its  oflieers  and  agencies  in  other 
states.  As  it  was  said«  it  "is  not  here  be- 
cause its  agents  are  here."  That  case  dif- 
fers materially,  but  it  was  pointed  out  in 


shareholders  Incident  to  the  ownership  of 
shares. 

The  court  stated  that  It  was  not  necessary 
to  deftne  the  limit  of  legislative  power  in  sub- 
jecting Intangible  property  to  attachment  by 
notice  served  upon  sucb  persoci  or  corporation 
as  might  be  designated  by  the  legislature,  but 
held  that  manifestly  the  res  cannot  be  within 
the  Jurisdiction,  as  a  mere  consequence  of  a 
legislative  declaration,  when  the  actual  locality 
Is  undeniably  elsewhere. 

The  court  then  proceeded  to  distinguish  be- 
tween a  debt  owing  to  the  debtor  In  the  attach- 
ment proceedings  In  the  possession  of  an  agent 
of  a  nonresident  corporation,  and  the  corpo- 
rate stock  of  such  a  corporation,  which  It  held 
was  not  the  debt  of  tlie  corporation  In  any 
proper  sense,  and  held  that  It  would  be  con- 
trary to  principle  to  hold  that  it  could  be 
reached  by  the  same  notice  as  would  fasten  the 
attachment  upon  the  debt.  That  the  funda- 
mental condition  of  attachment  proceedings, 
that  the  res  must  be  within  the  Jurisdiction  of 
the  court  In  order  to  an  effectual  seizure.  Is  not 
answered  In  respect  to  shares  In  a  foreign  cor- 
poration by  the  presence  In  the  state  where  the 
attaohmentis  issnedof  its  officers, or  by  the  fact 
that  the  corporation  has  property  and  Is  trans- 
acting business  In  the  latter  state,  and  that  f 
647  must  be  construed  as  applying  to  domestic 
corporations  only.  Thnt  the  right  to  attach 
corporate  shares  depends  upon  statute.  That 
the  corporation  whose  shares  were  attempted  In 
th*s  case  to  be  attached  was  a  foreign,  and  not 
a  domestic,  corporation.  That  f  647  Is  the  only 
authority  for  the  attachment  of  shares  of  a 
defendant  In  a  corporation,  and  as  that  section 
does  not  apply  to  foreign  corporations  It  Is  Im- 
material to  what  extent  the  corporation,  whose 
shares  are  sought  to  be  attached,  may  have 
brought  Its  property  or  business  Into  this  state 
from  the  courts  of  which  the  attachment  Issues. 

It  Is  difficult  to  reconcile  the  rules  laid  down 
In  arriving  at  the  decision  of  this  case  with 
those  formulated  by  the  same  court  In  arriving 
at  the  result  In  Simpso.n  v.  Jbhsrt  City  Con- 
tracting Co.,  without  assuming  that  In  the 
last-named  case  the  court  l-ntended  to  decide, 
and  did  decide,  that  the  Interest  of  the  defend- 
ant Is  subject  to  attachment  whenever  the  cer- 
tlflcates  of  stock  are  within  the  state.  For  the 
same  court  to  decide  that  the  shares  of  the 
stock  of  a  forelgii  corporation,  and  consequently 
nonresident  corporation,  owned  by  a  nonresi- 
dent, are  not  the  subject  of  attachment,  and 
that  an  attempted  levy  thereon  will  be  vacated 
and  set  aside;  but  that  the  equitable  Interest 
of  such  nonresident  owner,  which  may  possibly 
remain  after  the  rights  of  a  pledgee  of  the  same 
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stock  have  been  satlsfled.  is  liable  to  be  fas- 
tened upon  by  like  atischment  proceedings,— 
would  seem  like  avoiding  the  maxim,  Oains 
mafus  eontiuet  in  ae  minus. 

And  yet.  In  Simpson  v.  Jsbskt  Citt  Con- 
tracting Co.,  the  only  question  submitted  for 
the  decision  of  the  court  of  appeals  by  the  ap- 
pellate division  of  the  supreme  court  (which  the 
court  of  appeals  has  held  would  alone  be  con- 
sidered) was  whether  the  interest  of  the  owner 
or  pledgeor  could  be  levied  upon :  and  the  opin- 
ion states  In  Its  commencement  tbst  "if  the  In- 
terest of  the  defendant  constituted  property, 
which  was  the  subject  of  attachment  under  our 
laws,  then  there  Is  no  question  but  what  the 
levy  was  properly  made,  and  that  the  property 
was  impounded.** 

In  TMImpton  v.  BIgelow,  03  N.  T.  602,  the 
court  of  appeals  reversed  the  order  of  the  gen- 
eral term, — which  had  reversed  that  of  the  spe- 
cial term, — and  affirmed  the  order  of  the  spe- 
cial term.  In  the  opinion  of  the  supreme  court 
at  special  term  one  of  the  reasons  given  for  or^ 
dering  the  discharge  of  the  levy  under  the  at- 
tachment was  that  the  certlllcate  of  stock  Is- 
sued by  the  corporation  to  the  defendant  was 
not  or  bad  not  been  within  the  state.  But  no 
mention  of  that  fact  Is  made  In  the  opinion  of 
the  court  of  appeals. 

It  Is  also  dlificult  to  reconcile  the  reasoning 
of  Justice  Andrews  In  Plimpton  v.  Bigelow. — 
to  the  effect  that  It  could  scarcely  be  expected 
that  the  courts  of  another  state  would  recog- 
nize a  title  to  corporate  stock  In  one  of  Its 
own  corporatlona.  founded  upon  a  sale  under 
an  attachment  Issued  by  the  courts  of  New 
York  against  a  nonresident, — and  the  statement 
of  Gray,  Justice,  In  Simpson  v.  Jkrsbt  Citt 
Contracting  Co.  upon  the  same  subject.  The 
reasoning  of  the  former  seems  forceful.  The 
bare  statements  of  the  latter,  that  "the  pre- 
sumption with  rt*spect  to  the  effect  of  a  Judicial 
snie  of  the  stock  Is  quite  the  other  way  from 
that  which  Is  suggested.'*  and,  "the  corporation 
Itself  will  recognlpse  and  give  effect  to  the  pur- 
chaser's title." — are  easily  made,  but  not  very 
effectual  to  demolish  the  cogent  reasoning  of 
the  Judge  who  wrote  In  Plimpton  v.  BIgelow. 
Indeed,  while  It  Is  no  doubt  true  that  the  fajts 
of  the  two  cases  are  not  Identical,  and  there- 
fore Simpson  v.  Jkrsbt  Citt  Contracting  Co. 
might  be  distinguished  from  Plimpton  v.  Bige- 
low, It  would  seem  Impossible  to  ssy  that  the 
whole  train  of  reasoning  on  the  subject  under 
consideration  In  the  one  esse  does  not  militate 
against,  and  antagonise,  the  other.  One  thing, 
however.  Is  true  of  the  opinion  in  the  latter 
case — that  In  Its  cons  deration  of  the  ques'iua 
whether  shares  of  a  nonresident  corporacioB 
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the  opinioii  that  intangible  rights  or  inter- 
ests, or  choses  in  action^  are  made  by  the 
statute  susceptible  of  seizure  by  attachment 
when  they  can  be  said  to  be  constructively 
present  within  the  jurisdiction.  It  was  said 
that  where  a  debtor  ''is  out  of  the  jurisdic- 
tion, and  the  debt  or  duty  owing  to  him,  or 
the  right  he  possesses,  exists  against  some 
person  within  the  jurisdiction,  attachment 
laws  fasten  upon  that  circumstance,  and,  by 
notice  to  the  debtor  or  person  owing  the 
duty  or  representing  the  right,  impound  the 
debt,  duty,  or  rig^ht,  to  answer  the  obliga- 
tion which  the  attachment  proceeding  is  in- 
stituted to  enforce.  In  the  case  supposed, 
the  debt,  duty,  or  right,  for  the  purpose  of 
attachment  proceedings,  is  deemed  to  have 
its  situs  or  locality  in  the  jurisdiction." 

This  foreign  defendant,  in  order  to  secure 
the  payment  of  its  indebtedness  to  the  trust 


company  in  New  York,  pledp^ed  with  it  the 
shares  of  stock  in  the  foreign  corporation 
of  which  it  was  the  owner,  and,  as  we  must 
assume,  by  an  assignment  of  the  certificates 
representing  the  same  in  some  form  of  trans- 
fer, which  conferred  apparent  title,  and 
which  would  enable  the  assignee  or  pledgee 
to  enforce  the  security  by  its  sale  and  trans- 
fer. Thus,  the  defendant's  interest  in  the 
stock  was  held  by  a  title  and  with  a  right 
which  authorized  the  trust  company  to  pos- 
sess it  until  the  indebtedness  was  paid,  and 
in  the  event  of  nonpayment  to  sell  it  in  sat- 
isfaction of  its  claim.  The  relation  of  the 
parties  was  that  of  pledgeor  and  pledgee, 
and  the  special  property  which  the  latter 
had  in  the  pledge  entitled  it  to  its  possession 
against  all  the  world.  It  stood  accountable 
to  the  former  for  its  acts  with  respect  to 
the  security.    It  could  be  compelled  to  pay 


can  be  the  subject  of  an  attachment  against 
a  nonresident  defendant,  it  takes  the  sacred 
animal  directly  by  the  horns,  and,  whether 
right  or  wrong,  states  Its  position  singly 
and  boldly.  It  la  not  easy  to  determine 
from  the  reading  of  the  prevailing  opinion  In 
SiMi'SON  ▼.  jEfiSBT  City  Costractino  Co. 
whether  those  concurring  therein  intended  to 
hold  that  the  attachment  could  be  upheld  for 
the  reason  that  certificates  of  stock  In  a  foreign 
corporation  are  liable  to  be  attached  as  the 
property  of  a  nonresident  debtor  In  the  hands 
of  the  pledgee,  or  for  the  other  reason,  that 
whatever  might  remain  In  the  hands  of  the 
pledgee  after  reimbursement  for  the  amount  for 
which  the  certificates  or  shares  were  pledged 
was  property  of  the  nonresident  debtor  liable 
to  attachment.  And  It  would  not  be  strange  If, 
after  a  close  and  careful  reading  of  these  two 
very  Interesting  cases,  decided  by  the  same 
court,  one  should  come  to  the  conclusion  that 
the  dissenting  opinion  In  the  case  last  men- 
tioned, and  particularly  the  result  It  indicated, 
was  of  some  force. 

In  Straus  v.  Chicago  Glycerine  Co.  46  Hun, 
216.  Ainrmed  without  opinion  in  108  N.  T.  654, 
15  N.  K.  444.  the  court  stated  that  the  propo- 
sition was  laid  down  In  Plimpton  v.  BIgelow, 
93  N.  Y.  o93,  that  the  presence  of  the  person  or 
thing  within  the  state  Is  Indispensable  to  the 
power  of  the  court  to  acquire  Jurisdiction  over 
it ;  and  adopted  that  doctrine  In  deciding  the 
case  before  it. 

A  firm  was  indebted  to  the  plaintiff  bank,  and 
to  recover  the  amount  of  the  Indebtedness  an 
action  was  brought  against  the  several  members 
of  the  firm.  One  of  the  members  was  brought 
before  the  court  by  having  a  summons  served 
upon  him,  and  the  others  were  sued  as  non- 
residents, and  were  before  the  court  by  con- 
structive service.  A  foreign  corporation  and 
an  Individual  were  made  defendants,  and  the 
summons  and  order  of  attachment  was  served 
on  the  individual  for  himself  and  as  agent  of 
the  defendant  nonresident  corporation.  The 
petition  alleged  that  the  nonresident  corporation 
^as  Indebted  to  the  nonresident  principal  de- 
fendants (members  of  the  firm)  In  a  sum  far 
more  than  sufficient  to  pay  the  plalntllTs  de- 
mand, all  of  said  nonresident  principal  defend- 
ants being  stockholders  in  said  defendant  non- 
resident corporation :  and  that  each  of  them 
owned  enough  paid-up  unencumbered  stock 
therein  and  undivided  profits  or  surplus  therein, 
subject  to  a  distribution,  to  more  than  pay  the 
plaintiffs  demand  sued  on ;  and  that  the  In- 
dividual defendant  was  the  chief  officer  or  agent 
of  the  defendant  nonresident  corporation  in  the 
9tate  in  which  the  action  was  brought.     The  de- 
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fendant  nonresident  corporation  filed  an  answer 
denying  as  garnishee  that  the  principal  de- 
fendants owned  stock  In  the  corporation.  Held, 
that  the  shares  owned  by  the  defendant,  the 
foreign  corporation,  could  not  be  reached  by  at- 
tachment although  officers  of  the  corporation 
were  within  the  state,  engaged  In  carrying  on 
the  corporate  business ;  and  the  court  having  no 
Jurisdiction  to  subject  the  shares  owned  by  a 
nonresident  in  a  foreign  corporation,  the  denial 
by  such  corporation,  as  garnishee,  that  the  de- 
fendant owned  stock  In  the  corporation,  did 
not  render  the  garnishee  liable  to  the  plaintiff 
as  for  a  conversion  of  the  stock.  New  Jersey 
Sheep  &  Wool  Co.  v.  Trader's  Deposit  Bank, 
104  Ky.  00.  46  S.  W.  677. 

It  was  chai-ged  In  an  attachment  bill  that  a 
person  was  a  nonresident  debtor  to  the  com- 
plainant therein,  an^  that  he  owned  thirty 
shares  of  stock  in  a  Missouri  corporation  con- 
ducting Its  business  and  having  its  chief  office 
In  Hamilton  county,  Tennessee.  The  stock 
was  levied  on,  and  notice  given  to  the  officer 
having  charge  of  books  of  the  corporation,  June 
1,  1882.  By  decree  of  the  chancery  court, 
based  on  publication,  and  pro  oonfesso  as  to  the 
nonresident  debtor,  and  answer  of  the  corpo- 
ration, the  stock  was  decreed  to  be  sold,  and 
the  corporation  ordered  to  make  transfer  on  Its 
books  of  the  stock  to  the  purchaser.  It  was 
accordingly  sold  December  30,  1882,  the  com- 
plainant becoming  the  purchaser.  The  corpo- 
ration refused  to  recognize  the  complainant's 
purchase,  or  to  transfer  stock  to  him.  Plain- 
tiff's blil  was  to  compel  the  transfer.  Another 
person  claimed  to  have  purchased  the  same 
stock  from  the  nonresident  debtor  for  a  full 
consideration  before  the  filing  of  the  attach- 
ment bill.  The  proof,  however,  showed  that, 
while  there  was  a  negotiation  for  the  sale  and 
purchase  of  the  stock  before  May  3,  1882.  yet 
the  sto^k  certificates  were  not  transferred  In 
writing,  or  actually  delivered,  until  June  2  or 
3,  1882,  on  which  day  the  purchaser  paid  for 
the  same.  At  the  time  of  this  sale  both  the 
purchaser  and  seller  were  nonresidents  of  Ten- 
nessee, and  neither  had  any  actual  notice  of 
the  pendency  of  the  attachment  bill  under 
which  the  complainant  claimed  title.  This  at- 
tachment bill  specifically  described  the  stock, 
and  It  was  filed  May  30,  at  least  two  days  be- 
fore any  valid  transfer  of  the  title  or  delivery 
of  the  certificate  by  the  nonresident  debtor  to 
the  person  to  whom  he  assigned  It.  By  {  3507 
of  the  Code  any  transfer  of  property  specifi- 
cally mentioned  in  an  attachment  bill  Is  void 
as  to  the  complainant  In  such  bill.  By  fi  1487 
and  3007,  stocks  in  all  corporations  are  de- 
clared to  be  personal  property,  and  subject  to 
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over  any  surplus  realized  upon  a  sale,  or 
to  return  any  of  the  stock  not  sold  for  pay- 
ment of  the  debt.  Wheeler  v.  Neicbould,  10 
N.  Y.  392;  Warnery.  Fourth  Nat,  Bank,  116 
N.  Y.  251,  22  N.  E.  172.  It  is  true  that  the 
corporate  property  represented  by  the  shares 
of  stock  was  not  within  this  jurisdiction; 
but  how  is  that  a  controlling  consideration, 
and  can  it  reasonably  be  said  that  this  de- 
fendant had  no  property  here,  whether  we 
regard  it  as  in  the  transferred  certificates 
of  stocky  or  as  in  the  claim  or  demand  which 
it  had  ns^inst  the  trust  company?  What 
is  the  reasonable  view,  and  therefore  the  one 
which  the  law  should  take?  Jurisdiction, 
certainly,  is  founded  upon  the  presence  of 
the  thing  in  respect  to  which  it  is  exercised. 
The  action  is  in  rem,  and  the  question  seeks 
the  place  rei  8it(c.  That  the  defendant  had 
conditionally  parted  with  its  interest  in  the 


stock  to  the  trust  company  is  tme.  Th&t 
it  had  transferred  to  it  the  possession  of 
the  certificates  evidencing  that  interest, — 
its  muniments  of  title, — with  the  right  to 
transfer  the  same  upon  a  sale  in  satisfaction 
of  the  debt  secured,  is  true.  That  the  de- 
fendant's interest  in  the  pledge  was  of  a  re- 
siduary nature,  and  constituted  a  claim  upon 
the  pledgee,  is  true.  The  defendant  had,  to 
the  extent  of  its  ability,  transferred  to  the 
trust  company,  as  security  for  the  payment, 
of  its  indebtedness,  whatever  was  its  inter- 
est in  the  foreign  corporation,  as  evidenced 
by  the  delivery  of  the  certificates  of  stock. 
Did  it  not,  therefore,  clearly  have  property 
rights  or  interests  within  this  state,  which 
could  be  impounded  by  our  courts  to  abide 
the  result  of  the  litigation  over  the  plain- 
tiff's claim?  I  think  so.  The  distinctione 
sought  Co  be  drawn  are  largely  artificial. 


execution.  The  court  held,  amo>ng  other  tblogs, 
that  the  purchase  price  was  not  paid  on  the 
stock  certificates  in  the  bands  of  the  nonresl' 
dene  debtor,  and  delivered  to  his  assignee  until 
June  2  or  3,  and  that  that  fact  left  the  legal 
title  to  the  shares  in  the  nonresident  owner, 
until  such  delivery  and  actual  assignment,  and 
tbat  tbey  were  subject  to  attachment  at  the 
time  tbey  were  levied  on,— June  1,  1882.  Tbat 
the  certificates  were  not  negotiable,  and  tbat 
none  of  tbe  Incidents  of  such  character  goes 
with  them  by  assignment,  so  tbat  tbe  assignee 
must  take  subject  to  previous  equities  as  any 
other  assignee  standing  in  tbe  sboes  of  bis  as- 
signor; on  this  subject  quoting  and  approving 
what  was  said  in  Cornick  v.  Itlcbards,  3  Lea,  1. 
That,  as  all  stocks  subject  to  execution  would 
be  subject  to  attachment  in  equity,  and,  indeed, 
without  regard  to  the  legislation  making  such 
stocks  liable  to  execution,  tbey  can  be  reached 
by  attachment  in  equity :  It  followed,  therefore, 
all  other  questions  out  of  tbe  way,  tbat  tbe 
transfer  of  the  certificates  to  the  assignee  on 
tbe  3d  of  June,  1882,  was  void  as  against  tbe 
attachment  bill  and  levy  of  June  1,  1882.  The 
assignee  of  the  stock  had  also  filed  a  bill  which 
presented  an  objection  to  tbe  validity  of  tbe  at- 
tachment proceeding  which  the  court  said  re- 
mained to  be  considered.  Tbe  charge  In  this 
bill  was  that  the  sale  under  tbe  attachment,  to 
tbe  complainant  In  the  other  action,  was  void 
"because  said  stock  was  not  susceptible  of  be- 
ing  attached  In  this  state,  even  If  it  had  been 
.  .  .  [the  nonresident  debtor's]  stock,  for  tbe 
reason  tbat  the  said  corporation  was  a  foreign 
corporation,  having  its  principal  office  In  tbe 
state  of  Missouri,  and  the  said  certificate  of 
tftook  was  held  by  tbe  said  .  .  .  [nonresi- 
dent debtor]  In  bis  personal  custody  In  bis  res- 
idence In  tbe  state  of  Illinois."  The  court 
stated  that  it  readily  conceded  tbat  under  the 
Cfrdes  of  all  civilized  nations  jurisdlctlsn  ends 
where  neither  tbe  person  nor  property  of  the 
defendant  is  within  the  territorial  jurisdiction 
of  the  court.  That  It  was  conceded  tbat  the 
Bald  nonresident  debtor  was  not  personally 
served  with  tbe  process  of  tbe  court,  and  that 
jurisdiction  to  make  any  decree  affecting  him 
or  bis  property  depended  upon  a  valid  attach- 
ment of  property  owned  by  him  and  within  tbe 
state.  I'hat  if  the  presence  within  the  state  of 
the  stock  certlflcates  was  essential  In  determin- 
ing the  situs  of  the  stock,  then  it  was  admitted 
that  the  certificates  were  both  In  contempla- 
tion of  law,  as  well  as  In  fact,  with  the  person 
of  the  (lebior, — who  wns  a  nonresident.  The 
court  said,  further :  But  these  stock  certifi- 
cates were  the  mere  evidence  of  the  ownership 
of  shares, — indicia  ot  his  interest  In  tbe  earn- 
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Ings  and  profits  of  the  company.  Their  selxure 
by  an  execution,  or  by  an  attachment,  would  not 
be  a  seizure  or  levy  upon  tbe  stock  itself  with- 
out' more.  By  f  303.1  of  tbe  Code  notice  to  tbe 
corporation  or  to  .the  officer  having  charge  of 
the  books  of  tbe  company  Is  essential  in  case 
of  execution.  If  seized  by  an  attachment  in 
equity,  the  corporation  would  necessarily  have 
to  be  notified  and  properly  made  a  party  to  the 
attachment  bill.  Uence,  the  locality  of  the 
paper  certificates  or  their  actual  seizure  is  un- 
important. If  the  corporation  was  a  domestle 
one,  it  is  clear  that  tbe  absence  of  the  certlfl> 
cate  from  the  state  would  cut  no  figure.  Tbe 
court,  after  stating  the  determination  In  Plimp- 
ton V.  Hlgelow,  93  N.  Y.  502,  further  stated 
that  it  was  conceded  in  that  case  tbat  **lf  tne 
corporation,  by  having  Its  officers  and  bj  trans- 
acting business  in  a  state  other  than  its  doml- 
cii  of  origin.  Is  deemed  to  be  itself  present  as  an 
entity  in  such  foreign  state,  to  the  same  extent 
and  in  the  same  sense  as  It  la  present  In  the 
state  which  created  it  ...  its  shares 
might  be  properly  attached  In  such  foreign  ju- 
risdiction ;'*  but  that,  in  the  view  the  conrt 
took  of  this  case,  it  was  unnecessary  to  deter- 
mine whether  the  fiction  as  to  the  situs  of  the 
corporate  entity  ought  not  to  yield  In  tbe  In- 
terest of  Justice  to  the  actual  facts  shown  In 
this  case  as  to  tbe  business  and  property  of  the 
corporation.  The  court  then  held  further,  in- 
asmuch as  the  act  of  1877  required  such  a  for- 
eign corporation  to  register  its  charter  and  take 
certain  other  steps  by  reason  of  which  It  sbonid 
be  deemed  a  corporation  of  tbat  state,  before 
It  could  lawfully  carry  on  its  business  there, 
and  as  It  must  be  presumed  that  these  steps 
bad  been  taken,  and  that  the  corpora-tlon  was 
doing  business  legally. — that  under  all  the  cir- 
cumstances of  the  case,  and  from  the  facts  that 
by  the  by-laws  of  the  corporation  a  place  in 
Tennessee  was  declared  to  be  the  general  office 
of  tbe  company,  and  that  all  of  its  books,  in- 
cluding Its  stock  book,  were  required  to  be  kept 
there,  tbe  election  of  directors  took  place  there 
and  Its  directory  met  there,  tbat  there  was  its 
seal,  and  there  was  Its  plant, — there  its  cor- 
porate property  of  every  kind. — that  Its  whole 
tani^ible  and  ponderable  substance  was  in  Ten- 
nessee: and  tbat,  although  its  stock  book  was 
not  there,  the  reason  for  tbat  fact  was  thst  the 
complainant  In  the  second  bill,  being  president 
of  the  company,  without  authority  of  his  di- 
rectory, and  In  defiance  of  the  by-laws,  had  car- 
ried it  out  of  tbe  state,  his  purpose  being  mani- 
festly to  obtain  some  supposed  legal  advantage 
In  his  anticipated  litigation  over  his  claim  to 
the  stock  in  dispute;  it  followed  that  the  title 
of  the  complainant  in  the  first  bill  obtained  on- 
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The  trnth  is  that  it  did  have  property  here, 
in  the  common  acceptation  oi  the  term,  as 
well  as  in  the  eye  of  the  law.  Certificates 
of  stock  are  treated  by  business  men  as 
property  for  all  practical  purposes.  They 
are  sold  in  the  market,  and  they  are  trans- 
ferred as  collateral  security  for  loans,  and 
they  are  used  in  various  ways  as  property. 
They  pass  by  delivery  from  hand  to  hand, 
and  they  are  the  subject  of  larceny.  See  Re 
Whitintj,  150  N.  Y.  27,  34  L.  R-  A.  232,  44 
N.  E.  715. 

I  think  that  the  case  of  Warner  v.  Fourth 
yat.  Hank,  115  N.  Y.  261,  22  N.  E.  172,  is 
much  in  point.  In  that  case  a  New  York 
bark,  having  a  claim  againsta  Pennsylvania 
bank,  attached  certain  promissory  notes  and 
bills  of  exchange  which  the  latter  had 
pledged  with  another  New  York  bank  to  se- 
cure a  loan  of  money.     The  case  turned  upon 


the  eflfectivenesfl  of  the  levy  made  under  the 
warrant;  that  is  to  say,  whether  the  sheriff 
should  have  tnken  the  properly  into  his  ac- 
tual custody,  or.  whether  he  had  sufliciently 
acted  under  the  warrant  in  serving  a  certi- 
fied copy  of  it,  and  a  notice  showing  the 
property  attached,  with  a  demand  for  a  cer- 
tificate, etc.  It  was  held  that  the  pledgee 
was  entitled  to  the  possession  of  the  prop- 
erty as  against  the  sheriff,  and  his  form  of 
levy  was  upheld;  and  it  was  observed  that 
"what  was  the  subject  of  the  attachment 
was  this  right  of  the  Penn  Bank  [the  debtor] 
to  compel  its  pledgee  to  account  to  it  as  to 
the  pledged  paper,  and  to  receive  the  surplus 
of  the  proceeds  of  coHection,  after  satisfy- 
ing the  pledgee's  claim  for  advances.  That 
right  is  a  chose  in  action,  and,  in  the  nature 
of  things,  is  intangible.  It  is  the  subject  of 
attachment  as  a  demand  against  the  person. 


der  the  attachment  proceedings  to  the  stock 
was  good,  aod  the  court  ordered  that  a  decree 
be  drawn  in  accordance  with  the  opinion,  and 
dismissed  the  second  blii.  Young  v.  South 
Tredegar  Iron  Co.  85  Tenn.  189,  2  S.  W.  202. 

In  Smlih  v.  Downey,  8  Ind.  App.  179,  34  N. 
E.  823,  35  N.  E.  508,  it  was  held  that  $  723  of 
the  Revised  Statutes  of  Indiana  of  1881,  which 
authorl^d  the  levy  of  an  execution  on  shares  of 
iitock,  and  f  931,  which  provided  the  manner  In 
which  shares  of  stock  in  a  corporation  may  be 
reached  through  process  against  the  corpora- 
tion as  a  ganiishee,  do  not  extend  to  the  shares 
of  stock  In  a  foreign  corporation,  although  such 
corporation  may  have  a  branch  of  Its  principal 
office  In  that  state  where  its  books  and  records 
are  kept,  the  meeting  of  Its  directors  held,  and 
Its  principal  business  transacted ;  citing  Plimp- 
ton V.  BIgelow,  93  N.  Y.  592,  with  approval,  and 
indorsing  the  proposition  laid  down  In  that 
case,  that  It  was  impossible  to  regard  the  stock 
of  a  cori>oration  as  being  present  for  the  pur- 
pose of  judicial  proceedings,  except  at  one  of 
two  places,  viz.,  the  place  of  residence  of  the 
owner,  or  the  place  of  residence  of  the  corpora- 
tion. The  court  held  and  decided  that  the 
stock  in  a  foreign  corporation,  under  the  au- 
thorities. Is  not  subject  to  attachment  in  Indi- 
ana. Speaking  of  the  case  of  Young  v.  South 
Tredegar  Iron  Co.  85  Tenn.  189,  2  S.  W.  202, 
the  court  said  that  the  principles  enunciated  in 
the  authorities  cited  in  that  case  are  recognized 
as  correct  statements  of  the  law;  but  it  was 
there  held  that  under  the  policy  and  legislation 
in  Tennessee,  and  the  acts  of  the  corporation  in 
question,  the  situs  and  status  of  that  corpora- 
tion was  that  of  a  domestic  corporation. 

In  a  comparatively  recent  case  in  Rhode  Is- 
land it  was  held  that  it  is  well  settled  that 
shares  of  stock  owned  by  a  nonresident  defend- 
ant in  a  foreign  corporation  cannot  be  reached 
by  process  of  attachment,  although  the  officers 
of  the  corporation  are  within  the  state  and  the 
business  of  the  corporation  is  being  carried  on 
in  the  state.  That  the  situs  of  the  stock  for 
the  purposes  of  attachment  and  execution  Is 
tbe  domlcli  of  the  corporation,  and  that  place 
4inly.  That  a  corporation  can  have  but  one  legal 
i-esldonce,  and  that  must  be  within  the  state  or 
sovereignty  creating  it,  although  by  comity  It 
may  be  allowed  to  do  business,  through  its  of- 
ncers  and  agents.  In  other  Jurisdictions.  That 
the  Judiciary  act  of  Rhode  Island,  chap.  33,  f 
20,  is  to  be  construed,  as  said  by  the  court  In 
Plimpton  V.  BIgelow,  93  N  Y.  592,  concerning 
a  similar  statute  of  New  York,  "In  view  of  the 
fnndamental  principle  upon  which  all  attach- 
ment proceedings  rest,  that  the  re«  must  be  ac- 
tually or  constructively  within  th^  Jurisdiction 
oo  L.  R.  A. 


of  the  court  issuing  the  attachment  In  order  to 
any  valid  or  effeciuai  seizure  under  the  pro- 
cess." Ireland  v.  Globe  Mill,  ft  Reduction  Co. 
19  iL  I.  180,  29  L.  R.  A.  429,  32  Atl.  921. 

Bank  stock  is  not  liable  to  foreign  attach- 
ment, and  can  only  be  reached  by  suit  In  equity, 
where  all  the  contingent  rights  and  equities  can 
be  fully  settled.  Bank  stock  is  transferable, 
but  it  does  not  follow,  because  it  may  be  trans- 
ferred, that-  therefore  It  may  be  the  subject  of 
levy  and  saie.  There  are  many  reasons  why 
bank  stock  should  not  be  the  subject  of  exe- 
cution sale,  for  if,  by  execution  sale,  bank 
stock  couid  be  sold  and  withdrawn  by  the  pur- 
chaser, then  it  would  follow  that  all  the  capi- 
tal stock  of  the  bank  might  be  diverted  from  the 
use  Intended  by  the  charter,  to  the  utter  ruin 
of  the  institution,  as  well  as  that  of  the  cred- 
itor who  had  received  the  paper  of  such  insti- 
tution on  the  faith  of  the  original  charter. 
AVhatever  is  not  liable  to  execution  is  not  lia- 
ble to  attachment,  either  for  the  purpose  of 
supporting  a  Judgment  or  satisfying  it  after  it 
shall  be  pronounced.  Nashville  Bank  v.  Rags- 
dale,  Peck  (Tenn.)  296. 

The  value  of  this  decision  npon  the  subject 
under  consideration  is  somewhat  lessened  by 
the  fact  that  the  court  further  held  that  such  a 
transfer  of  stock  was  nugatory,  for  the  reason 
that  it  was  in  direct  contravention  of  the  10th 
article  of  the  charter  of  the  bank,  which  pro- 
vided that  no  transfer  should  be  made  without 
the  consent  of  the  directors,  such  provision  be- 
ing made  for  the  express  purpose  of  securing 
the  payment  to  the  directors  of  the  money  due, 
or  which  might  be  demanded  from  the  holder  of 
the  stock. 

In  Armour  Bros.  Bkg.  Co.  v.  St.  Louis  Nat. 
Bank,  113  Mo.  12,  20  S.  W.  690,  it  was  decided 
that  it  is  a  well-settled  principle  of  law  that 
stock  in  a  foreign  corporation  cannot  be  at- 
tached or  subjected  to  a  garnishee  process  un- 
less authorized  by  express  statute :  that  {{  540, 
4915,  of  Mo.  Rev.  Stat.  18S9,  and  others,  re- 
lating to  the  sale  of  corporate  stock  under  at- 
tachment and  execution,  apply  only  to  domestic 
corpora tlous.  The  court  cited  Foster  v.  l*ot- 
ler,  37  Mo.  526,  and  Plimpton  v.  BIgelow,  93 
N.  Y.  592,  and  quoted  with  approval  what  Is 
said  In  the  latter  case  on  the  subject  above 
mentlone<l. 

A  certificate  of  stork  in  a  bank  In  another 
state,  sent  to  an  individual  in  Pennsylvania, 
with  authority  to  sell  it.  Is  not  subject  to  for- 
eign attachment  under  the  laws  of  Pennsyl- 
vania. Attachment  process  Is  a  proceeding  in 
rem,  and  the  matter  and  thing  attached  must 
be  in  the  power  and  Jurisdiction  of  the  court. 
As  well  by  an  ideal  and  co&istructive  service  on 


804 


New  Tobk  Codbt  ov  Appeals. 


DKa» 


within  the  spirit  of  the  language  of  the 
Code."  It  waa  further  observed  that  "while 
the  debt  remains  indischarged  the  pledge  be- 
longs to  the  plelgee,  and  .  •  •  the  title 
is  subject  to  the  pledgee's  lien  and  right  of 
possession;  but  the  pledgeor's  residuary  in- 
terest in  the  pledge  constitutes  a  claim  or 
demand  upon  the  pledgee,  which  is  property, 
and  hence  may  become  the  subject  of  attach- 
ment." The  Bronaon  Case,  160  N.  Y.  1,  34 
L.  K.  A.  238,  44  N.  E.  707«  is  suggested  as 
negativing  the  idea  that  an  attachment 
could  lie  in  this  case.  The  question  there 
considered  related  to  the  interest  which  a 
nonresident  shareholder  in  a  domestic  cor- 
poration might  be  said  to  have  for  the  pur- 
poses of  taxation  under  our  inheritance  tax 
act.  It  was  said  that  a  share  of  capital 
stock  represents  an  undivided  interest  in  the 
whole  of  the  corporate  property,  and  the  cer- 


tificates of  stock  evidence  the  number  of 
shares  owned  by  the  stockholder;  that  the 
right  of  a  stockholder  to  share  in  the  cor- 
porate property  is  a  chose  in  action,  which 
follows  the  shareholder's  person;  and  that 
the  prot>erty  represented  has  its  legal  situs 
either  at  the  domicil  of  the  corporation  or  at 
that  of  the  holder  of  the  shares.  It  is  dif- 
ficult to  see  how  that  case,  in  defining  the 
general  understanding  of  the  law  with  re- 
spect to  the  ownership  of  shares  of  stock 
in  a  corporation,  can  have  any  authorita- 
tive application  to  the  present  question. 
That  question  is  not  whether  the  property  of 
the  corporation  can  be  said  to  be  within 
the  state  for  jurisdictional  purposes  through 
attachment  proceedings,  but  whether,  the 
certificates  of  stock  being  here  under  a 
transfer  by  their  owner  to  the  trust  com- 
pany in  pledge  to  secure  an  indebtedness  of 


the  person  of  a  defendant  resident  in  Missis- 
sippi, might  be  be  summoned  to  appear  in  a 
court  In  Pennsylvania,  as  to  compel  an  appear- 
ance by  attaching  his  bank  stock  in  a  bank  lo- 
cated and  established  by  the  law  In  Mississippi. 
Such  stock  is  held  and  transferable  according 
to  the  law  of  Its  creation,  the  statute  of  the 
state  In  which  It  is  located  and  established,  on 
the  books  of  the  bank  only,  either  In  person  by 
the  holder,  or  by  his  attorney  duly  appointed. 
Bank  stock  is  made  subject  to  levy  and  attach- 
ment by  statute,  but  it  Is  the  bank  stock  of 
the  state  enacting  the  statute  subject  to  Its 
own  laws  and  transferable  by  Judicial  sale  un- 
der them ;  and  not  British  and  French  bank 
stock,  or  the  bank  stock  of  any  other  state, 
which  in  this  respect  is  to  be  considered  as  a 
different  sovereignty;  and  the  property  created 
by  Its  laws  must  be  considered  subject  to  those 
laws,  because  Its  banks  can  exist  In  no  other 
mode,  nor  In  any  other  place,  than  prescribed 
by  its  laws.  Christmas  v.  BIddle,  13  Pa.  223. 
Complainants  and  defendants  were  both  cred- 
itors of  S.,  and  were  claiming,  adversely  to  each 
other,  the  proceeds  of  certain  shares  of  stock 
in  the  State  Insurance  Company,  a  corporation 
of  Tennessee.  S.  on  the  28th  of  November, 
1870,  had  assigned  bis  certificate  of  the  stock 
to  a  firm  of  merchants  In  New  York  city  as  col- 
lateral security  for  a  specific  debt,  and  the  In- 
surance company  on  the  4th  day  of  April,  1872, 
were  notified  of  the  assignment,  more  than  two 
years  after  It  was  made.  On  the  Qth  of  May, 
1872,  the  defendants  sued  out  their  attachment. 
Upon  a  bill  of  Interpleader,  filed  by  the  insur- 
ance company  against  the  assignee  and  the  at- 
taching creditor,  the  court  of  chancery  of  Ten- 
nessee held  that  the  former  had  the  prior  right 
to  satisfaction  out  of  the  stock,  and  that  the 
latter  were  entitled  to  the  residue  (State  Ins. 
Co.  V.  Gennett,  2  Tenn.  Ch.  100).  The  present 
complainants  were  not  parties  to  that  suit.  On 
the  6th  of  June,  1871,  they  filed  an  affidavit 
in  the  supreme  court  of  the  city  of  New  York, 
to  the  etfect  that  S.  was  Indebted  to  them  la  a 
specified  amount,  that  he  was  a  nonresident  of 
that  state  and  a  resident  of  the  state  of  Ten- 
nessee, and  that  he  had  property  within  the 
state  of  New  York,  to  wit,  *'an  Interest  In  a  con- 
siderable quantity  of  cotton  goods  now  held  by 
Messrs.  A.  H.  Raney  it  Co."  (Raney  &  Co.  were 
the  firm  who  were  assignees  of  the  stock),  and 
commenced  a  suit  against  S.  for  the  amount 
of  their  claim.  At  the  time  of  instituting  their 
suit  complainants  had  sued  out.  In  aid  thereof, 
an  attachment  against  **all  the  property**  of  the 
defendant.  On  the  7th  of  June,  1871,  the  sher- 
iff, by  virtue  of  this  warrant  of  attachment, 
notified  the  firm  of  merchants  who  were  asslgn- 
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ees  that  he  had  levied  **upon  all  the  property 
of  A.  A.  Spencer  held  by  you  for  bis  benefit, 
consisting  of  all  the  right,  title,  and  interest 
of  the  said  Spencer  In  certain  bales  of  cotton 
now  In  your  possession,  and  also  upon  debts 
owing  by  you  to  said  Spencer  by  reason  of  any 
balance  due  from  you  to  said  Spencer  on  account 
of  mutual  business  transactions,  or  upon  any 
other  account  whatsoever.'*  On  the  same  day 
the  firm  answered  the  warrant  of  attachment 
by  delivering  to  the  sheriff  a  statement  in 
writing,  as  follows:  "We  hereby  certify  that 
we  have  no  property  In  our  hands  belonging  to 
said  A.  A.  Spencer  other  than  upon  which  we 
have  made  advances,  and  that,  to  our  best 
knowledge  and  belief,  the  value  of  said  property 
is  not  sulficlent  to  pay  said  Spencer's  indebted- 
ness to  us.'*  The  record  did  not  show  any  fur- 
ther proceedings  on  the  attachment.  It  was 
claimed  on  the  part  of  the  complainants  that 
they  had  a  prior  Hen  on  the  stock  In  contro- 
versy, and  the  dividends  declared  thereon,  by 
virtue  of  their  said  attachment  In  the  state  of 
New  lork,  and  a  prior  Hen  on  the  dividends 
since  the  attachment  of  the  defendants,  ac- 
quired by  their  present  bill,  upon  the  ground 
that  the  latter  attachment  only  reached  the 
corpus  of  the  stock,  and  not  the  subsequently 
accruing  dividends.  The  defendants  demurred 
to  the  bill  so  far  as  It  sought  to  reach  the  stock 
and  Its  dividends  by  virtue  of  the  proceedings 
in  the  state  of  New  York,  because  the  bill 
showed  ou  Its  face  that  the  proceedings  were 
void  for  want  of  Jurisdiction,  both  of  the  person 
of  Spencer  and  of  the  stock  in  controversy. 
They  also  demurred  to  the  bill  so  far  as  It 
sought  to  reach  the  dividends  declared  since 
their  attachment,  because  such  dividends  were 
covered  by  their  attachment.  In  dismissing  the 
bill  the  chancellor  decided:  That  the  New 
York  sheriff's  levy  was  upon  ''certain  bales  of 
cotton,"  and  *'all  debts'*  owing  by  Raney  &  Co. 
(the  assignees  of  the  stock)  to  Spencer;  that 
such  a  levy  would  not  reach  the  debtor's  In- 
terest In  the  stock  in  controversy,  being  the  bal- 
ance after  satisfying  the  debt  for  which  It  was 
pledged.  The  assignees  were  in  no  sense  In- 
debted to  the  debtor  for  such  balance,  which 
they  had  never  converted,  nor  sought  to  con- 
vert. They  were  his  creditors,  not  his  debtors. 
Citing  Deacon  v.  Oliver,  14  How.  621,  14  L.  ed. 
567.  Thi^t  moreover,  there  was  no  Judgment  of 
the  New  York  court  declaring  that  the  com- 
plainants had  acquired  any  Hen  on  the  stock  by 
virtue  of  their  proceedings.  That  the  assign- 
ees held  only  a  certificate  of  stock  issued 
through  the  assignor  (the  debtor).  That  It  could 
not  acquire  a  right  to  the  stock,  under  the  laws 
of  Tennessee!  as  against  the  creditors  of  tJMi 
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the  former,  there  was  not  present  property 
of  the  debtor  which  was  capable  of  etfectual 
seizure  by  the  court's  process. 

But  it  is  further  argued  in  support  of  the 
proposition  that  the  court  was  without  ju* 
risdiction  that  a  judicial  sale  of  the  defend- 
ant's property  or  interests  here  would  be  in- 
«ffectual,  because  a  transfer  of  the  shares 
upon  tlie  corporate  books  could  not  be  ef- 
fectuated tlirough  any  order  of  the  court. 
The  argument,  again,  rests  upon  Plimpton 
V.  BigeloWf  where  it  was  observed  in  the 
opinion  that  "it  could  scarcely  be  expected 
that  the  courts  of  another  state  would  rec- 
ognize a  title  to  cor{)orate  stock  in  one  of 
its  own  corporations,  founded  upon  a  sale 
under  an  attachment  issued  by  our  courts 
against  a  nonresident,  when  the  only  sem- 
blance of  jurisdiction  over  the  property  was 
the  service  of  notice  in  the  attachment  pro- 


ceedings upon  an  officer  or  agent  of  the  cor- 
poration here."  The  facts  of  that  .case, 
as  1  have  already  intimated,  make  it  inap- 
plicable here.  It  is  an  incorrect  idea  that 
the  managing  agents  of  the  corporation  or 
joint-stock  company  might  have  some  dis- 
cretionary authority  to  refuse  a  proposed 
transfer.  Such  a  proposition  is  not  sanc- 
tioned by  the  common  law,  and  could  not 
stand  the  test  of  reason.  The  presumption 
is  that,  if  the  stock  of  the  defendant  waa 
sold  at  a  judicial  sale  to  another,  the  right 
of  the  purchaser  to  a  transfer  would  be  rec- 
ognized, and  his  ownership  of  the  stock  be 
given  elTect  upon  the  books  of  the  corpora- 
tion. Tiie  managing  agents  of  a  corporation 
may  prescribe  reasonable  rules  and  formali- 
ties regulating  the  transfer  of  shares,  but 
they  could  have  no  discretionary  power  to 
refuse  to  register  a  proposed  transfer.    Mor- 


debtor,  except  by  notice  to  the  company.  Cit- 
ing: Clodfelter  ▼.  Cox,  1  Sneed.  330.  00  Am.  Dec. 
157.  And  that  It  would  seem  to  be  ss  contrary 
to  aotind  principle  for  the  court  of  one  state  to 
nndertnke  to  sell  the  stock  of  a  corporation  of 
another  state  as  to  undertake  to  acquire  Juris- 
diction of  the  person  of  a  citizen  of  another 
state  by  service  of  process  upon  him  In  such 
state.  Citing  Christmas  v.  Riddle,  13  Pa.  223, 
supra.  That  the  title  to  stock  In  an  incorpo- 
rated company,  and  the  mode  of  reaching  it  by 
Judicial  proceedings,  must  depend  upon  the 
laws  of  the  state  In  which  the  corporation  Is 
situated.  Citing  Steel  v.  Smith,  7  Watts  ft  S. 
447.  In  Tennessee  such  stock  could  not  be 
reached  by  legal  proceedings  in  invltum,  ex- 
cept by  statute.  Moore  v.  Gennett,  2  Tenn.  Ch. 
875. 

In  Niitlonal  F.  Ins.  Co.  v.  Chambers.  63  N.  J. 
Eq.  468,  32  Atl.  663,  the  vice  chancellor  of  New 
Jersey,  in  commenting  on  and  distinguishing 
Plimpton  V.  Blgelow,  93  N.  Y.  51)2,  said  that  In 
that  case  **the  plaintiffs,  residents  of  Massachu- 
setts, Instituted  attachment  proceedings  in  New 
York  against  the  defendant,  a  resident  of  Penn- 
sylvania, as  their  debtor,  and  attempted,  under 
a  warrant  of  attachment, — a  proceeding  under 
the  N.  Y.  Code, — to  levy  upon  certain  shares  of 
stock  owned  by  defendant  In  a  corporation  of 
Pennsylvania,  incorporated  under  the  laws  of 
that  state,  which  had  a  place  of  business  in 
New  York  city,  with  a  president  and  other  of- 
ficers continually  present,  and  It  was  held  In 
the  supreme  court  that  such  levy  was  good. 
This  Judgment  was  reversed  on  appeal  on  the 
ground  that  the  shares  of  stock — the  res — were 
not  within  the  Jurisdiction  of  the  court.  And 
this  was  so  plain  a  proposition  that  I  do  not 
see  how  a  question  can  be  raised  as  to  It." 

The  r€M  In  the  above  case  was  not  stock  or 
shares  in  a  corporation,  but  an  adjusted  claim 
of  the  attachment  defendant  against  a  Are  In- 
surance company  for  loss.  The  vice  chancellor, 
however,  seemed  to  deem  it  necessary  to  dis- 
tinguish the  New  York  case,  and  It  Is  not  here 
undertsken  to  be  said  whether  what  he  said  as 
<luoted  shove  Is  obiter  or  not. 

In  Douglass  v.  Phenlz  Ins.  Co.  138  N.  Y.  200, 
20  L.  R.  A.  118,  33  N.  R.  938.  the  court  of  ap- 
peals of  New  York  confirmed  and  approved  its 
previous  decision  of  Plimpton  v.  Blgelow,  03  N. 
Y.  503,  but  the  rc8  which  Is  the  subject  of  the 
attachment  proceedings  was  not  corporation 
stock  or  shares,  but,  like  that  considered  in 
National  K.  Ins.  Co.  v.  Chambers,  53  N.  J.  Bq. 
468,  82  Atl.  00.3.  was  s  claim  by  the  nonresi- 
dent principal  debtor  against  a  fire  Insurance 
company  for  a  loss.  The  positions  assumed  by 
the  court  of  appeals  In  New  York  In  the  one 
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case,  and  the  vice  chancellor  of  New  Jersey  In 
the  otUer,  are  diametrically  opposed,  and  the 
latter  expressly  disspproves  and  repudiates  the 
decision  of  the  former. 

IMalntlflTs  and  defendants  were  both  nonresi- 
dents of  Connecticut.  No  property  was  at- 
tached except  that  alleged  to  be  in  the  hands  of 
the  garnishee.  At  the  time  of  the  service  the 
defendants  were  Indebted  to  the  garnishee  in 
the  sum  of  $200,000,  and  the  garnishee  held,  as 
collateral  security  therefor,  certificates  of  stock 
In  the  Indianapolis  Nstlonal  Bank,  located  in 
the  state  of  Indiana,  to  the  value  of  $240,000, 
with  a  blank  power  to  sell  and  transfer  the 
same.  This  stock  was  transferable  only  on 
the  books  of  the  bank,  and  had  not  been  trans- 
ferred. The  superior  court  dismissed  the  com- 
plaint. On  appeal  the  supreme  court  of  errors 
of  Connecticut  held  that  by  coming  Into  Con- 
necticut the-  plalntllTs  could  only  succeed  upon 
the  theory  that  the  stock  was  In  some  sense  lo- 
cated in  that  state;  and  proceeded  further  to 
say :  Such  a  theory  Is  Inconsistent  with  a  fa^ 
miliar  and  well-settled  rule,  that  stock  in  a  cor- 
poration, for  the  purposes  of  an  attachment, 
has  its  situs  where  the  corporation  Is  located. 
Again :  If  the  Insurance  company  (the  gar- 
nishee) held  the  stock  in  Its  own  name  simply 
as  security  for  the  debt,  It  would  have  held 
nothing  that  It  could  have  been  compelled  to 
deliver  to  the  ofllcer  to  be  seized  and  sold  on 
sn  execution.  There  wss  no  Indebtedness  that 
It  could  have  been  compelled  to  pay,  because  It 
was  nut  owing  the  defendants.  Whatever  Ha- 
blllly  there  was  hinged  upon  two  contingencies, 
— ^that  the  stock  should  be  sold  by  the  gar- 
nishee, and  that  It  should  bring  enough  to 
leave  a  surplus  after  paying  Its  claim  against 
the  defendants.  If  the  defendants  redeem  the 
stock,  as  they  may,  they  will  be  entitled  to  an 
unconditional  retransfer  of  the  stock  to  them. 
The  obligation  to  reconvey  Is  not  a  debt  sub- 
lect  to  a  garnishee  process.  The  only  way  In 
which  a  surplus  in  such  a  case  can  be  reached 
Is  to  attach  the  stock,  as  was  done  In  the  esse 
of  Middle! own  Sav.  Bank  v.  Jarvis.  33  Conn. 
372.  subject  to  the  pledge.  The  court  held  fur- 
ther that  the  fact  that  the  title  to  the  stock  did 
not  stand  in  the  name  of  the  garnishee,  and 
the  other  fact  that  It  was  stock  In  a  foreign 
corporation,  distinguish  this  case  from  the  case 
referred  to,  and  that  the  distinction  In  both  re- 
spects is  unfavorable  to  the  plaintiffs.  That 
the  Insurance  company  (the  garnishee)  was  not 
Indebted  to  the  defendants.  That  It  had  not 
become  the  owner  of  the  bank '  stock,  or  sny 
part  of  It,  and  so  was  not  Indebted  to  the  de- 
fendants for  any  surplus.  That  no  part  of  tho 
stock  had  been  aoid;  consequently  nothing  had 
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awetz,  Priv.  Corp.  §S  164,  165;  Commercial 
Bank  v.  KortHgkt,  22  Wend.  348.  We  are 
not  (o  assume^  ia  the  event  of  a  judicial 
sale  of  the  defendant's  interest  in  this  stock 
for  the  purpose  of  applying  upon  the  plain- 
tiffs' judgment  any  surplus  remaining  after 
satisfaction  of  the  pledgee's  demands,  that 
it  will  be  ineffectual  to  transfer  to  the  pur- 
chaser a  right  to  the  ownership  of  the  stock 
and  to  a  transfer  of  the  title  upon  the  books 
of  the  corporation,  as  valid  as  though  the 
trust  company  had  sold  it  at  a  public  sale, 
and  delivered  the  certificates  in  its  posses- 
sion to  a  purchaser.  The  presumption  with 
respect  to  the  effect  of  a  judicial  sale  of 
the  stock  is  quite  the  other  way  from  that 
which  is  suggested.  It  is  not  that  our  courts 
could  effectuate  a  transfer  of  the  stock  upon 
the  books  of  the  foreign  corporation,  but 


that  the  corporation  itself  will  recognize  and 
give  effect  to  the  purchaser's  title. 

For  the  reasons  which  I  have  given,  I 
think  that  the  question  certified  to  us  should 
be  answered  in  the  affirmative,  and  therefore 
that  the  order  appealed  from  should  be  of' 
firmed,  with  costs. 

Parker,  Ch.  J.«  and  Haight,   C1lllel^ 

and  IVeraer,  JJ.,  concur. 

Ifandoii,  J.,  dissenting: 

The  defendant  is  a  corporation  organized 
and  doing  business  in  the  state  of  New  Jer- 
sey, and  having  no  place  of  business  in  this 
state.  The  summons  was  personally  served 
upon  it,  and  it  has  appeared  in  the  action. 
It  deposited  and  pledged  with  the  Produce 
Exchange  Trust  Company,  a  domestic  cor- 
poration, certificates  of  3,220  shares  of  stock 


been  received  to  apply  on  the  debt  of  the  de- 
fendants, much  less  to  pay  over  to  the 'defend- 
ants.    The    court    said    further :     "Manifestly 
It  cannot   be  said,  In  a  legal  senM,  that   the 
creditor  now  owns  the  stock  or  owes   for   It. 
The  law  will  not  regsrd  that  as  done  which  the 
parties,  under  existing  circumstances,  intended 
should  not  be  done.     The  defendants,   for  all 
practical  purposes,  still  own  the  stock.    They 
alone  can  vote  on  it  and  receive  the  dividends. 
They  have  the  substance,  whiie  the  garnishee 
has  but   the   possibility   of  a  title.     That   the 
stock  Itself  is  not  In  the  garnishee's  hands  Is, 
we  think,  a  proposition  that  requires  no  further 
argument.    That  the  certificate,  with  authority 
to  sell,  ard  a  power  of  attorney  to  transfer,  are 
in  its  hands,  must  be  conceded.     Bat  the  cer- 
tlficates  are  not  the  stock."     The  court  then 
proceeded  further  to  state  the  dlfHculty   that 
would  be  encountered  in  an  attempt  to  release 
any  equitable  interest  that  might  be  supposed 
to  reside  In  an  attachment  debtor  if  the  pledgee 
(the  garnishee)  refused  to  sell  the  stock.     Rea- 
soning  that   the  remedy   of   the   purchaser  of 
shares  In  the  stock  of  a  corporation  which  was 
within   the  Jurisdiction  of  the  court,   viz.,  re> 
moving   the  encumbrance  of   the   garnishment 
by  paying  the  debt,  was  not  open  to  creditors 
in  that  state,  the  stock  being  in  another  state, 
the  court  held  finally  that  the  question  before 
it  resolved  itself  into  the  question  of  the  con- 
struction of  the  statute  of  the  state  In  regard 
to  the  attachment  of  the  stock  of  corporations, 
and  that  obviously  the  statute  could  have  no 
operation  outside  the  limits  of  the  state.     That 
when  the  statute  speaks  of  "rights  or  shares  In 
the  stuck  of  any  corporation."  It  has  exclusive 
reference  to  corporations  existing  under  the  laws 
of  the  state  enacting  the  statute,  and  cannot 
affect  rights  In  corporations  existing  under  the 
laws  of  other  states :  and  therefore  the  statute 
referred  to  did  not  authorise  the  attachment  of 
the  defendant's  Interest  In  the  stock  in  question. 
In  answer  to  a  contention  that  the  Interest  al- 
luded to  might  be  attached  under  the  general 
statute  relating  to  attachments,   it   being   the 
policy  of  the  law  to  subject  all  a  man's  estate 
not    specially  exempt    to    the    payment  of    bis 
debts,  the  court  held  that  that  statute  related 
to  ordinary  process,  and  not  to  the  process  of 
foreign  attachment ;  it  was  limited,  and  must 
be  limited,  to  property  in  the  state :  it  had  and 
could  have  no  extraterritorial  operation.     Win- 
slow  ▼.  Fletcher,  63  Conn.  390,  65  Am.   Rep. 
122,  4  Atl.  250. 

The  statement  of  the  court  In  this  case,  that 
"the  obligation  to  reconvey  is  not  a  debt  subject 
to  the  garnishee  process,"  would  seem  to  be  In 
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flat  contradiction  of  the  result  arrived  at  in 

SlJIPSON    V.   jEliSBY   CiTY    CONTHACTINO   CO. 

In  Conuecticut  there  are  two  forms  of  at- 
tachment. The  first  form  the  court  stated 
might  be  denominated  the  direct  attachmont,  in 
which  it  Is  essential  that  the  officer  should  take 
the  property  into  his  possession,  and  continue 
to  hold  it  to  respond  to  any  Judgment  which 
the  plaintiff  may  obtain.  That  It  is  of  no  avail 
to  give  either  written  or  verbal  notice  thereof 
to  the  person  holding  the  property.  If  he  is 
permitted  to  continue  In  possession.  As  to  the 
second,  which  may  be  called  attachment  by 
trustee  process,  the  court  stated  that  it  had 
been  decided  that  the  shares  of  a  foreign  rail- 
road company,  which  were  pledged  by  the  de- 
fendant la  attachment  proceedings  to  a  savings 
bank,  could  not  be  reached  by  either  form  of 
service.  Tweedy  ▼.  Bogart,  66  Conn.  419,  16 
Atl.  374. 

In  (iardlner  v.  Bank  of  Pennsylvania,  4 
Yeates,  377,  a  case  was  stated  for  the  opinion 
of  the  court,  whether  the  defendants,  as  gar- 
nishees, were  authorised  to  pay  and  del.ver,  or 
In  any  way  bound  to  transfer,  to  the  plaintiff 
ui>on  a  judgment  in  a  foreign  attachment  the 
share  of  hank  stock  attached  in  the  action.  The 
court  inquired  of  the  counsel  in  what  mode  it 
was  proposed  the  transfer  should  t>e  made :  and 
if  the  presence  of  the  stockholder,  or  some 
person  constituted  In  bis  behalf  for  that  pur- 
pose, was  necessary  on  the  occasion.  They  ad- 
mitted that  no  mode  had  occurred  to  them. 
The  court  held  that  application  muat  be  made 
to  the  legislature  for  the  law  In  cases  of  this 
nature. 

III.  Presence  or  absence  of  oertificatee. 

One  of  the  grounds  for  the  decision  in  Simp- 
son V.  Jersky  City  Contb acting  Co.  was  that 
the  defendant  had  transferred  to  the  trust  com- 
pany as  security  for  the  payment  of  Its  indebt- 
edness whatever  was  its  interest  in  the  for- 
eign corporation,  as  evidenced  by  the  delivery  of 
the  certificates  of  stock,  and  It  therefore  clearly 
had  property  rights  or  Interests  within  the 
state  which  could  be  impounded  by  the  courts 
of  the  state  to  abide  the  result  of  a  litigation 
over  the  plaintiff's  claim :  and  that  the  distinc- 
tion sought  to  be  drawn  between  the  shares  and 
certificates  was  Isrgely  artificial,  as  certificates 
of  9tock  were  property  for  all  practical  pur- 
poses :  treated  by  business  men  as  such :  sold  in 
the  msrket,  and  transferred  as  collateral  secur- 
ity for  loans;  and  used  in  various  wsys  as 
property. 

As  will  be  seen,  the  cases  which  follow  fall 
to  support  this  doctrine;  every  one  of  them. 
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in  the  New  Jersey  &  PeriKJ^lvania  Telephone 
Company,  a  corporation  orgm^iiized  and  do- 
ing buuiness  in  New  Jersey,  as  coHateral  se- 
curity for  the  payment  of  a  loan  by  that 
company  to  it.  The  sheriff  made  the  al- 
leged levy  under  subdivision  3  of  S  649  of 
the  Code,  by  serving  a  copy  of  the  warrant, 
with  the  proper  notice,  upon  the  Produce 
Exchange  Triut  Company.  The  appellate 
division  has  certified  the  fcUowing  question: 
Wliether,  where  the  certificates  of  stock  of 
a  foreign  corporation  belonging  to  a  nonresi- 
dent of  the  state  are  in  possession  of  a  res- 
ident of  this  state  as  pledgee,  the  interest  of 
the  owner  and  pledgeor  can  be  levied  upon 
under  a  warrant  of  attachment  against  such 
owner,  made  by  service  of  a  notice  on  the 
pledgee  in  the  manner  prescribed  by  subdi- 
vision 3  of  §  649  of  the  Code. 

The  certificates  of  stock  of  a  foreign  cor* 


poration  are  capable  of  mannnl  delivery, 
and  when  the  person  to  whom  tliey  have  been 
issued  indorses  upon  tliem  an  asHignnient  in 
blank,  pursuant  to  the  rules  of  the  corpora* 
lion  and  the  laws  of  the  country  of  its  dom- 
icil,  they  may  be  transferred  by  such  de* 
livery,  and  then  the  property  or  rights  of 
property  of  which  they  are  the  evidence  may 
be  transferred.  If  the  record  had  shown  that 
these  certificates  were  thus  indorsed,  then 
the  question  certified  could  be  answered  in 
the  alfirmative,  upon  the  authority  of  War^ 
ner  v.  Fourth  Nat.  Bank,  116  N.  Y.  251,  22 
N.  £.  172.  That  was  the  case  of  a  levy  upon 
the  pledgeor's  interest  in  certain  proniisRory 
notes  pledged  by  a  nonresident  to  a  resident 
pledgee  as  collateral  to  a  loan.  The  levy 
was  not  upon  the  notes  themselves,  and 
thus  the  sheriff  was  not  required  to  take 
possession  of  them,  but  upon  the  pledgeor's 


with  the  single  exception  of  Puget  Sound  Nat. 
Bank  v.  Maihers,  60  Minn.  3G2,  62  N.  W.  .396, 
infra,  being  opposed  to  it.  On  this  question 
the  last-mentioned  case  appears  to  be  directly  In 
line  with  SiMr:iON  v.  Jkssby  Citt  Contract- 
ing Cu.  The  positions  taken  by  the  various 
courts  are  stated  in  substantially  their  own 
language  as  follows: 

A  certificate  of  stock  In  a  bank  In  another 
state,  sent  to  an  individual  in  Pennsylvania, 
with  authority  to  sell  It,  is  not  subject  to  for- 
eign attachment  under  the  laws  of  Pennsyl- 
vania.  It  could  hardly  be  contended  that  lands 
In  Mississippi  could  be  attached,  because  the 
owner  had  sent  on  to  this  state  h!s  title  deed 
with  power  to  a  broker  to  sell  the  same  and 
raise  money,  yet  there  is.  In  fact,  no  difference. 
Christmas  v.  Blddle,  13  Pa.  223. 

Certificates  of  stock  are  not  the  stock  Hself, 
— ^they  are  but  evidence  of  the  stock ;  and  the 
stock  itself  cannot  be  attached  by  a  levy  of  at- 
tachment on  the  certificate.  Armour  Bros. 
Bkg.  Co.  V.  St  Louis  Nat.  Bank,  118  Mo.  12,  20 
8.  W.  6U0. 

By  an  attachment  of  the  certificate  the  court 
can  only  obtain  control  of  the  paper,  not  of  the 
res.     Moore  v.  Gennett,  2  Tenn.  Ch.  875. 

Stock  certlllcates  are  mere  evidence  of  the 
ownership  of  shares, — indirHa  of  Interests  in 
the  earnings  and  profits  of  the  company.  Their 
seizure  by  an  execution  or  by  an  attachment 
would  not  be  a  seizure  or  levy  upon  the  stock 
itself  without  more.  Young  v.  South  Tredegar 
Iron  Co.  85  Tenn.  180.  2  S.  W.  202. 

The  certificates  are  not  the  stock.  They  are 
evidence  that  the  person  therein  named  pos- 
sesses all  the  rischts  and  Is  subject  to  all  the 
duties  of  a  stockholder,  but  are  not  in  law  the 
equivalent  of  those  rights  and  duties.  They 
are  muniments  of  title,  but  not  the  title  Itself: 
much  less  the  real  property.  While  they  are  in 
themselves  valuable  for  sume  purposes,  and  to 
some  extent  may  properly  be  regarded  as  prop- 
erty, yet  they  are  distinct  from  the  holder's  In- 
terest in  the  capital  stock  of  the  corporation, 
and  they  are  not  goods  and  effects  within  the 
meaning  of  the  statute  relating  to  foreign  at- 
tachment. Stock  may  be  attached,  but  the  cer- 
tificates cannot  be.  Wlnslow  v.  Fletcher,  53 
Conn.  390,  55  Am.  Rep.  122,  4  Atl.  250. 

In  Smith  V.  Downey,  8  Ind.  App.  170.  84  N. 
K.  823,  85  N.  K.  568,  the  court  said  the  ques- 
tion was.  Can  stock  of  a  nonresident  corpora- 
tion be  garnished  where  the  certificate  Is  held 
here  In  trusts  The  court  held  that  attachment 
would  not  issue  against  the  stock,  although  the 
certificate  was  within  the  state,  and  quoted  ap- 
provingly the  statement  that  certificates  of 
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stock  are  not  the  stock  Itself,  but  merely  evi* 
dence  of  the  stock. 

But  in  Puget  Sound  Nat.  Bnnk  v.  Mather* 
60  Minn.  362,  62  N.  W.  306,  the  court  sa^d :  **We 
may  concede,  without  determining,  that,  at 
common  law,  stock  Itself,  whether  In  a  domestic 
or  foreign  corporation,  was  not  subject  to  levy 
by  writ  of  attachment  or  on  execution ;  yet* 
when  we  examine  the  reason  given  for  8n<>li 
rule  In  the  authorities,  it  Is  certainly  very 
doubtful  if  it  would  be  applied  where  the  cer- 
tificates of  stock  were  capable  of  actual  selsurs 
under  the  writ."  The  certificates  of  stock  In 
this  case  In  the  hands  of  the  party  garnished  as 
collateral  to  the  payment  of  a  debt  Incurred  by 
the  defendants  were  tlie  cei*tificates  of  stock 
In  a  foreign  corporation  organized  and  doing 
business  in  another  state.  The  court  further 
said  that  such  certificates,  whether  the  corpo- 
ration  be  domestic  or  foreign,  are  bought  and 
sold  in  the  markets  of  the  world  as  personal 
properly.  Those  held  by  the  garnishee  in  this 
case  were  pledged  to  It  as  personal  property* 
and  were  held  as  such.  If  occasion  required* 
replevin  could  be  brought  for  their  recovery,  or* 
in  case  of  a  conversion,  an  action  would  He  for 
their  value.  They  are  property  subject  to  gar- 
nishment under  Minn.  Gen.  Siat.  1804,  |  5800, 
unless  the  fact  that  they  are  certificates  of 
stock  In  a  foreign  corporation  changes  their 
character,  ajid  hy  reason  of  the  change  are  dis- 
tinguishable from  like  Instruments  Issued  by 
home  corporations.  The  court  said  that  two 
cases  were  cited  as  leading  cases  in  support  of 
the  proposition  that  certificates  of  stock  In  a 
foreign  corporation  are  not  subj^  to  attach- 
ment. *'One,  Plimpton  v.  Blgelow,  03  N.  Y. 
592,  Is  not  In  point,  as  will  be  seen  at  a  glance. 
The  other,  Wlnslow  v.  Fletcher,  53  Conn.  300, 
5d  Am.  Rep.  122,  4  Atl.  250,  may  be,  although 
the  question  at  Issue  grew  out  of  an  attempt  to 
reach  a  nonresident  pledgeor's  equitable  inter- 
est In  stock  certificates  Issued  by  a  foreign  cor- 
poration by  what  is  known  In  Connecticut  as 
the  'process  of  foreign  attachment.'  **  The 
court  further  said  that  If  this  last  case  was  ex- 
actly in  point,  they  should  not  be  Inclined  to 
follow  it.  That  the  court  ought  not  to  adopt 
any  rule  of  law  which  would  result  In  discrim- 
ination between  stock  certificates  Issued  by  do- 
mestic and  foreign  corporations  In  favor  of  the 
latter :  nor  to  announce  any  doctrine  which  will 
permit  a  person  to  bring  within  the  state  bor- 
ders certificates  of  stock  In  a  foreign  corpora- 
tion, sell  or  hypothecate  them,  treat  them  as 
personal  property  when  seeking  redress  In  the 
courts  for  an  unlawful  Interference  with  or  an 
annropriatlon  of  the  same,  and  then  Insist  that 
they  are  not  within  the  stats  statute  whicb 
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intanjpble  right  to  redeem  the  notes,  or  to 
receive  iioiii  ilie  pledgee  the  surplus  in  his 
hands  after  satisfying  his  lien  upon  them; 
and  til  us  the  levy  was  properly  made, — in 
the  same  manner  as  in  the  case  before  us,-* 
under  subdivision  3  of  §  640  of  the  Code,  by 
leaving  a  certified  copy  of  the  warrant,  and 
a  notice  showing  the  property  attached,  with 
the  resident  pledgee.  The  nonresident's 
thing  in  action  would  be  against  a  resident 
and  enforceable  here,  and  thus  within  our 

i'urisdiction,  and  therefore  the  subject  of 
evy  under  the  attachment.  But  the  diffi- 
culty is,  the  record  does  not  state  that  the 
pIedgeor*s  assignment  is  properly  indorsed 
m  blank  upon  the  certificates.  It  may  not 
be  indorsed  at  all.  We  cannot  assume  some- 
thing from  nothing, — affirmative  acts  with- 
out evidence  of  them.  The  pledgee  may  hold 
the  pledgeor's  promise  to  assign.  The 
nledgeor  has  appeared  in  the  action,  but  as 
It  is  a  nonresident,  without  domicil,  office,  or 
existence  within  the  state,  that  fact  adds 
nothing  to  tlie  leviable  quality  of  the  sub- 
ject-matter. If  the  resident  pledgee  should 
sell  the  certificates  and  realize  a  surplus  the 
surplus  would  be  within  our  jurisdiction. 
But  the  question  certified  does  not  present 
that  situation.  Nothing  can  be  rightfully 
reali/cd  under  this  levy  unless  the  sheriff 
can  sell  either  the  shares  of  capital  stock, 
of  which  the  certiilcates  are  the  evidence,  or 


such  intangible  rights  respecting  the  same 
and  proceeding  therefrom  as  will  ultimately 
result  in  compulsorily  transferring  the  title 
to  the  stock  itself  to  his  vendee.  It  has  been 
settled  by  abundant  decisions  in  this  and 
other  jurisdictions  that  the  certificates  of 
shares  in  the  capit&l  stock  of  a  foreign  cor- 
poration are  mere  evidences  of  the  owner's 
rights  in  such  stock,  and  are  not  the  stodc 
itself,  and,  although  the  certificates  may  be 
within  this  state,  the  stock  itself  is  not,  but 
is  held  and  ownc^  by  the  corporation  in  the 
foreign  state,  and  therefore  is  incapable  of 
seizure  or  levy  under  attachment  here,  and 
that,  although  the  right  to  shares  thereof 
may  be  held  by  the  owner  wherever  he  may 
make  the  right  available,  still  that  right 
finds  its  value  and  quality  as  property  in 
the  right  to  require  the  corporation  at  its 
domicil  to  discharge  the  obligations  which  it 
has  assumed,  and  for  which  it  holds  the  cap- 
ital stock  and  assets.  The  sheriff  can  levy 
upon  nothing  which  he  cannot  actually  seize 
within  his  jurisdiction,  or  so  constructively 
seize  as  to  enable  him  by  a  sale  thereof  to 
eive  such  title  to  his  yendee  as  the  debtor 
himself  held;  that  is,  such  as  will,  in  the 
case  before  us,  give  to  the  vendee  the  same 
right  of  recourse  to  the  foreign  corporation 
as  the  debtor  had.  Plimpton  v.  Bigelow,  93 
N.  Y.  502;  Chriaimas  v.  BiddU,  13  Pa.  223; 
Winsloto  v.  Fletcher,  53  Conn.  396,  55  Am. 


provides  that  "property**  shall  be  subject  to 
garniffhrneot*  or  within  other  statutes  relating 
to  the  selsure  of  property  by  virtae  of  writs  of 
attachment  or  execution. 

The  opinion  In  this  case  would  have  been 
more  satisfactory  if  the  court  bad  explained 
somewhat  more  fully  why  Plimpton  ▼.  Bigelow, 
93  N.  Y.  G02,  was  not  In  point. 

In  another  case,  which  has  a  bearing  on  this 
point,  a  firm  owning  certain  shares  of  stock 
made  and  executed  chattel  mortgages  to  a 
trustee  of  their  personal  property  to  pay  cer- 
tain of  their  creditors.  They  afterwards  exe- 
cuted a  deed  of  general  assignment  It  ap- 
peared, however,  from  the  evidence  In  the  case 
that  It  was  understood  that  the  stock  was  not 
to  be  included  In  the  chattel  mortgages,  and,  in 
pursunnc^  of  surh  understanding,  the  trustee 
therein  did  not  assert  any  claim  to  the  shares 
of  the  stock,  but  the  ssme  were  delivered  over 
to  the  assignee  named  In  the  deed  of  general 
assignment  executed  by  the  firm  some  days 
after  the  ("etlvery  of  the  chattel  mortgages: 
and  the  court  held  that  It  was  the  Intent  of 
the  parties  that  the  stock  should  not  pass  by 
those  Instruments  to  the  trustee.  Plaintiff,  a 
creditor  of  the  firm,  brought  suit,  aided  by  the 
Issuance  of  a  writ  of  attachment,  the  attach- 
ment being  levied  by  garnishing  the  trustee  un- 
der the  chattel  mortgages.  It  was  argued  that 
the  certificates  of  stock,  being  In  the  safe  be- 
longing to  the  firm,  passed  Into  the  pc-isesslon 
of  the  garnlahee  when  he  took  possession  of  the 
store  and  contents  under  the  mortgages,  and 
that,  when  the  writ  of  garnishment  was  served 
upon  him.  he  should  have  retained  In  his  pos* 
session  the  certificates  of  stock.  Instead  of  per- 
mitting the  delivery  to  the  assignee  named  In 
the  deed  of  general  asaignment.  The  court 
held  that  by  the  service  of  the  writ  of  garnish- 
ment the  plaintiff  did  not  obtain  or  create  a 
lien  upon  the  shares  of  stock  In  question.  If 
the  garnishee  had  retained  In  his  possession 
these  certlficstes.  that  would  not  have  pre- 
vented the  transfer  of  the  title  in  the  shares 
55L.R.  A« 


to  the  assignee.  The  deed  of  general  assign- 
ment conveyed  all  the  property  of  the  assign- 
ors not  exempt  from  execution ;  and  the  mere 
fact  that  the  certificates  evidencing  their  right 
to  the  stock  were  at  the  time  In  the  safe,  which 
was  In  the  possession  of  the  garnishee^  would 
not  defeat  the  transfer  of  the  titte  to  the  as- 
signee.    Younkln  v.  Collier,  47  Fed.  571. 

In  this  caae  It  does  not  appear  that  the  cer- 
tincates  were  of  stock  In  a  foreign  corporation; 
hut.  Inasmuch  as  It  holds  that  the  property  con- 
sisting of  stock  Is  not  necessarily  where  the 
certificates  happen  to  be, — ^In  other  words,  that 
the  cerliflcates  are  not  themselves  the  prop- 
erty liable  to  garnishment, — the  case  Is  deemed 
appropriate  here.  Simpsom  ▼.  JsassT  Citt 
CoNTaACTiKO  Co.  decides  that  the  certificates 
are  property  treated  as  ancb  by  business  men, 
sold  In  the  market,  transferred  aa  collateral 
security  for  loans,  and  used  In  various  ways 
as  property;  and  aa  ^ch  subject  to  attach- 
ment. See  discussion  of,  and  comparison  of 
the  last-oaentloned  case  with,  that  of  Plimpton 
v.  Bigelow.  II.,  9upra.  And  also  what  Is  said 
on  the  subject  at  the  commencement  of  this 
division,  aupra* 

IV.  Coneluaion, 

Tt  has  been  to  a  considerable  extent  a  prac- 
tice of  late  years  for  persons  engaged  In  the 
formation  of  business  corporations,  for  reasons 
best  known  to  themselves,  but  one  of  which  Is 
known  to  be  the  desire  to  escspe  payment  of  a 
high  organization  tax  Imposed  by  the  state  In 
which  it  Is  Intended  that  the  proposed  corpora- 
tion shall  transact  its  business  operations, — to 
organ'^e  the  corporation  under  the  laws  of  an- 
other state,  snd  then  carry  out  their  Intentions 
by  locating  and  carrying  on  their  business  in 
the  former  state,  thereby  securing  and  enjoy- 
l-ng  all  the  benefits  of  a  domestic  corporation  In 
the  state  'n  which  the  buslneas  of  the  corpora- 
tion Is  actnally  located  and  transacted.  This 
seems  to  have  been  largely  the  case  In  Pllm^ 
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Rep.  122,  4  Ail.  250;  Tvoeedy  r.  Bogart,  60 
Conn.  419,  15  Atl.  374 ;  Ireland  v.  Olobe  Mill, 
d  Reduction  Vo,  10  R.  I.  180,  29  L.  R.  A. 
429,  32  Atl.  921;  Armour  Bros.  Bkg.  Co.  v. 
8L  Louin  Nat,  Bank,  113  Mo.  12,  20  S.  W. 
690;  iSmith  v.  Downey,  8  Ind.  App.  179,  34 
N.  E.  823,  35  N.  E.  608;  Young  v.  Bouth 
Tredegar  Iron  Co.  85  Tenn.  189,  2  S.  W.  202 ; 
Pinney  v.  SevilU,  80  Fed.  97 ;  Cook,  Stock, 
Stockholders  &  Corp.  Law,  f  485.  See  Ke 
Bronaon,  150  N.  Y.  1,  34  L.  R.  A.  238,  44  N. 
E.  707,  and  He  Whiting,  150  N.  Y.  27,  34  U 
R.  A.  232,  44  N.  E.  715.  It  is  true  that  our 
law  (notably  fi  4  of  the  statutory  construc- 
tion law),  in  effect,  declares  stock  certifi- 
cates property ;  and  so  they  are  wherever  we 
are  able  to  enforce  our  law,  namely,  within 
this  state.  As  to  the  stock  and  interests 
therein  of  domestic  corporations,  they  can- 
not exist,  except  under  and  subject  to 
our  laws,  and  therefore  our  jurisdiction 
is  complete  over  them.  But  we  cannot  en- 
force our  law  in  a  foreign  state  as  to  the 
stock  of  its  corporations,  and  the  interests 
therein  of  its  holders,  and  we  cannot,  there- 
fore, give  title  to  it  otherwise  than  by  our 
jurisdiction  over  its  owners.  An  attach- 
ment is  directed  against  property,  and  not 
against  persons;  and  whatever  control  the 
court  may  exercise  over  all  persons,  resi- 


dent or  nonresident,  who  are  brought  within 
its  jurisdiction,  such  control  is  not  attach- 
ment process  against  vendible  property,  or 
interests  in  or  through  it.  It  is  suggested 
in  the  opinion  below  that  the  sheriff  can. 
make  the  sale,  and  the  vendee  can  take  his 
purchase  for  what  it  is  worth.  The  sheriff 
did  not  attach  the  paper  certificates,  for  he 
did  not  take  them  into  his  actual  custody. 
He  therefore  cannot  sell  them  as  paper  or 
manuscripts.  Whatever  he  sells  is  intan- 
gible. He  can  make  and  deliver  a  certificate 
of  sale  (Code,  §  047),  but  his  vendee,  or  at 
least  the  ultimate  vendee,  must  repair  to 
New  Jersey  to  recover  what  he  supposes'  he 
has  bought.  Our  courts  cannot  give  him 
possession.  The  New  Jersey  court  could 
give  fulhfaitlj  and  credit  to  our  judicial  pro- 
ceedings by  adjudging  that  our  sheriff  lev- 
ied upon  nothing  outside  of  his  jurisdiction,, 
and  therefore  his  certificate  of  sale  does  not 
give  the  right  to  possession  of  anything  in 
New  Jersey.  We  should  not  expose  pur- 
chasers at  our  judicial  sales  to  such  hazards* 
The  question  certified  should  be  answered  in 
the  negative,  and  the  order  appealed  from 
reversed,  with  costs. 

C*Brie]i»  J.,  concurs  with  I«i^doB,  J. 


ton  V.  BIgelow,  93  N.  T.  592.  as  appears  by  the 
facts  stated  In  the  opinion  of  the  general  term 
of  the  supreme  court  In  Its  decision  of  that 
case, — ^29  Ilun,  362.  And  one  of  the  reasons 
given  I>7  that  court  for  deciding  that  the  stock 
of  the  Gorporntlon  was  liable  to  attachment 
was  that  *Mt  enjoyed  all  tbe  rights  and. privi- 
leges of  a  domestic  corporation,  and  placed  it- 
self, by  Its  operations,  within  the  county  in 
which  the  plaint iflTs  attachment  was  after- 
wards issued.'*  These  facts  are  not  stated  In 
the  report  of  the  decision  of  the  court  of  ap- 
peals in  tbe  same  case,  03  N.  T.  502.  supra,  re- 
versing the  Judgment  of  the  general  term  of 
the  supreme  court,  but  seem  to  have  been  en- 
tirely ignored  by  the  ultimate  court.  Substan- 
tially the  same  reasons  seem  to  have  t>een 
given  by  the  supreme  court  of  Tennessee  In 
Young  V.  South  Tredegar  Iron  Co.  85  Tenn.  180, 
2  S.  W.  202.  for  holding  tbnt  the  stock  of  the 
corporation  In  that  case  was  liable  to  attach- 
ment in  Tennessee,  al though  the  corporation 
was  created  under  the  laws  of  another  state. 
Tbe  court  in  Tennessee,  however,  was  aided  by 
tbe  fact  that  there  was  a  statute  of  that  state 
providing  that  before  a  corporation  created  un- 
der the  laws  of  another  state  could  transact 
business  in  Tennessee,  it  must  flie  a  copy  of 
Its  charter  with  the  secretary  of  state:  tlie  ef- 
fect of  which  was  that  It  was  then  to  be  deemed 
and  tak^n  to  be  a  corporation  of  the  state  sub- 
ject to  the  Jurisdiction  of  its  courts,  and  might 
eae  and  be  sued  therein  In  the  mode  and  man- 
ner directed  in  the  case  of  domestic  corpora- 
tions. Dut  for  the  presence  of  tbe  Tennessee 
statute,  tbe  reasons  before  mentioned  given 
both  by  tbe  general  term  of  the  supreme  court 
of  New  York  in  TMimpton  v.  Bigelow,  20  Hun. 
362 :  and  the  supreme  court  of  Tennessee  In 
Young  V.  South  Tredegar  Iron  Co.  83  Tenn. 
180,  2  S.  W.  202.  8vpra,  for  deciding  that  the 
stock  of  the  corporation  was  attnchahle.  mlgtit 
be  considered  identical.  And  there  can  be  lit- 
tle doubt  that  It  Is  a  good,  if  not  the  best,  rea- 
son for  so  holding.  As  stated  in  the  Tennessee 
65  L.  R.  A. 


decision,  it  avoids  the  necessity  of  transgress- 
ing the  rule  that  the  stock  of  a  corporation 
lb  not  the  subject  of  attachment  save  in  the- 
Jurisdiction  of  its  domlcll.  And  it  may  be  fur- 
ther said,  to  avoid  tbe  necessity  of  Infringing 
tbe  doctrine  laid  down  by  many  of  the  courts* 
that  certiflcates  of  stock  are  not  property,  but 
mere  evidence  of  the  rights  of  the  party  to- 
whom  they  were  issued,  or  by  whom  they  are 
lawfully  possessed,  of  rights  or  shares  in  the 
capital  stock  of  the  corporation ;  and  as  such 
not  ilnbie  to  attachment.  And  in  such  cases 
one  of  the  reasons  given  for  holding  that  tbe 
stock  of  a  corporation  can  be  attached  only  in 
the  state  of  its  creation, — I.  e.,  that  the  pur- 
chaser of  the  stock  under  the  attachment  pro- 
ceedings would  not  or  might  not  be  sble  to  en* 
force  his  title  in  the  Jurisdiction  where  the  cor* 
poration  was  in  form  organized. — ^wouid  be  ol>- 
vlated,  as  the  corporation  and  its  property 
would  be  wiihln  the  Jurisdiction  of  the  court 
issuing  the  attachment. 

In  ail  of  the  foregoing  cases  the  owner  of 
the  stork  sought  to  t>e  seized  was  a  nonresi- 
dent, except  the  case  of  Reid  Ice  Cream  Co.  v. 
Stephens.  62  III.  App.  334,  and  in  that  case  the 
seizure  was  made,  not  upon  an  attachment,  but 
upon  an  execution  issued  upon  a  Judgment  re- 
covered against  the  owner  of  tbe  stock  presum- 
ably upon  personal  service  of  process.  It  is 
suggested,  however,  thst  in  those  states  where 
attachment  proreedfnfrs  may  be  maintained  un- 
der certain  clrcumstnnces  against  a  resident 
debtor.  It  might  t>e  held  that  his  stock,  even  In 
a  foreign  corporation,  might  be  liable  to  at- 
tachment under  tlie  rule  laid  down  in  Plimp- 
ton V.  Kigelow.  03  N.  Y.  502.  and  Ashley  v. 
Qiilntnrd.  00  Ked.  84.  and  approved  and  in- 
dorsed In  Smith  V.  Downey.  8  Ind.  App.  170.  34 
N.  E.  823.  3ri  N.  K.  5<'i8,  that  the  stock  of  a 
corporation  Is  present  for  the  purpose  of  Judi- 
cial proceedings  in  one  of  two  places,  viz.:  The 
place  of  residence  of  the  owner,  or  the  place 
of  residence  of  the  corporation.       P.  U.  V. 
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Stephen  SHOBERT,  Respt.^ 

V. 

Levi  MAY  et  al,,  Appia* 


( 


Or. 


) 


17ii«llBpiited  facts  tn  a  nearllareiice  case 

-  do  not  entitle  the  court  to  determine  the 
question  of  negligence  as  a  matter  of  law  by 
Instructing  the  Jury  that  defendant  was 
guilty  of  negligence,  where  the  facts  show 
the  exercise  of  some  degree  of  care,  at  least ; 
but  in  such  case  the  defendant's  right  to  a 
Jury  trial  under  Const,  art.  1,  {  17,  entitles 
him  to  have  a  verdict  on  that  question. 

(November  4,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  iu  favor  of  plaintiff  in  an  action 
brought  lo  recover  damages  for  personal  in- 
juries alleged  to  have  i^en  caused  by  de- 
fendants' negligence.     Reversed. 

Statement  by  Moore»  J. : 

This  is  an  action  to  recover  damages  for 
a  personal  injunr  alleged  to  have  been 
caused  by  the  defendants'  negligence.  The 
plaintiff's  testimony  is  to  the  effect  that  on 
March  14,  18i)9,  at  about  5  o'clock  p.  m.,  he 
entered  the  defendants'  hardware  store  at 
Portland  to  purchase  some  hinges,  and  being 
informed  b^  a  clerk  that  the  desired  articles 
mii^ht  possibly  be  found  in  the  second  story, 
and  directed  to  a  stairway  leading  thereto, 
he  proceeded  in  that  direction,  and,  the  day 
being  cloudy,  and  having  no  warning  of  dan- 
ger ahead,  walked  into  an  elevator  well  and 
fell  to  the  cellar,  breaking  his  leg,  whereby 
he  became  permanently  crippled.  An  em- 
ployee of  the  defendants,  as  their  witness, 
testified  that  the  side  of  the  elevator  well  in- 
to which  the  plaintiff  walked  has  a  post  at 
each  corner,  between  which  a  wooden  bar,  1 
by  G  inches,  placed  about  3  feet  from  the 
floor,  is  usually  extended,  but  at  the  time  of 
the  injury,  which  was  about  3  o'clock,  one 
end  of  the  bar  was  left  resting  on  the  floor. 
Tlie  trial  having  resulted  in  a  judgment  for 
the  plaintiff  in  the  sum  of  $1,500,  the  de- 
fendants appeal. 

MenBrti,    Dolph,    Mallory,     Simmons, 
and  Gearia,  for  appellants: 
The  court  had  no  legal  right  to  tell  the 


jury,  as  a  matter  of  law,  that  the  defendants 
were  guilty  of  negligence  in  sulftring  their 
elevator  shaft  to  be  in  the  condition  shown 
by  tlie  witness.  Negligence  is  the  want  of 
ordinary  care,  and  whether  the  defendants 
used  such  care  in  providing  a  guard  for  the 
elevator  shaft  was  plainly  a  question  for  the 
jury. 

Homer  v.  Ev^ett,  91  N.  Y.  641 ;  Oriffin  v. 
Avburn,  58  N.  H.  121;  Stark  v.  Lancaster, 
57  N.  H.  88;  White  v.  MissouH  F,  R.  Co.  31 
Kan.  280,  1  Pac.  611;  Pennsylvania  Co.  v. 
Frana,  112  III.  398;  Atkinson  v.  Goodrich 
Transp.  Co.  GO  Wis.  141,  50  Am.  Rep.  352, 
18  N.  VV.  764;  Hathaway  v.  East  Tennessee, 
V.  d  G.  R.  Co.  29  Fed.  489 ;  Wright  v.  Mul- 
vaney,  78  Wis.  89,  9  L.  R,  A.  807,  46  N.  W. 
1045;  Fero  v.  Buffalo  &  8.  L.  R.  Co.  22  N. 
Y.  209,  78  Am.  Dec.  178. 

Messrs.  Blitchell  &  Tanner  for  respond- 
ent. 


Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  court  instructed  the  jury,  as  a  matter 
of  law,  to  the  effect  that  under  the  facts  ad- 
mitted the  defendants  were  guilty  of  negli- 
gence. An  exception  to  this  part  of  the 
charge  having  been  reserved,  it  is  contend  d 
by  defendants'  counsel  that  the  court  eir  d 
in  taking  from  the  jury  the  consideration  of 
the  question  of  alleged  negligence,  while 
plaintiff's  counsel  maintained  that,  the 
iacts  being  admitted,  the  defendants'  negli- 
gence is  conclusivelpr  inferable  therefrom, 
fend,  this  being  so,  it  was  the  duty  of  the 
court,  as  a  matter  of  law,  so  to  instruct  the 
jury. 

Negligence,  as  defined  by  this  court,  is  a 
failure  to  exercise  that  degree  of  care  and 
forethought  which  a  prudent  person  might 
be  expected  to  use  under  similar  circumstan- 
ces. Hurst  V.  Humside,  12  Or.  520,  8  Pac. 
888;  Cassida  v.  Oregon  R.  rf  }fav.  Co.  14  Or. 
551,  13  Pac.  438.  The  de^ee  of  care  neces- 
sary to  be  exercised  under  circumstances  of 
the  character  here  adverted  to  is  always 
conmiensurate  with  the  danger  incident  to, 
or  reasonably  to  be  apprehended  from,  the 
instrumentalities  used,  and  is  measured  by 
the  extent  of  the  legal  duty  owing  to  the 
person  who  might  sustain  an  injury  from 
any  neglect  in  the  use  of  such  agencies.  In 
the  case  at  bar,  the  defendants,  having 
opened   their  store   for  the  sale  of  goods. 


NoTF. — ^The  above  decision  clearly  dlstln- 
gnishes.  as  courts  often  fall  to  do.  between  that 
class  of  negligence  cases  In  which  undisputed 
facts  present  a  matter  of  law.  and  a  case  In 
which  the  facts,  though  uncl'sputed,  present  a 
proper  case  for  the  Jury.  The  error  which  the 
courts  often  fall  Into  on  this  subject  Is  usually 
one  of  language,  rather  than  of  decision.  It 
is  common  for  the  courts  to  send  a  case  of  neg- 
ligence, even  on  undisputed  facts,  to  the  Jury, 
If  difTerent  inferences  may  reasonably  be  drawn 
therefrom  by  reasonable  men.  Yet  there  are 
abundant  instances  In  which  the  courts  unqual- 
ifiedly declare  that  undisputed  facts  In  such  a 
case  raise  merely  a  question  of  law.  In  these 
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cases,  however,  the  facts  actually  before  the 
court  do  present  a  question  of  law.  and  the 
court,  while  correctly  passing  nnon  them,  ac- 
companies the  decision  by  a  sweeping  prop^sl- 
tlon  that  Is  Incorrect.  Careful  consideration 
of  the  cases  makes  It  plain  that  most  courts 
do  send  cases  to  the  Jury,  even  when  the  facts 
are  undisputed.  If  reasonable  men  might  dUTer 
In  their  conclusions  upon  them.  Yet  the  lan- 
guage of  the  numeroup  opinions  on  this  subject 
Is  very  confusing. 

For  exceptions  to  rule  as  to  function  of  court 
and  Jury  In  negligence  cases,  see  note  to  Emry 
V.  Raleigh  &  G.  It.  Co.  (N.  C.)  16  L.  B.  A.  332. 
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thereby  impliedly  solicited  patronage;  and 
the  plaintin,  having  accepted  their  invita^ 
tion,  was  not  a  trespasser  or  mere  licensee, 
but  was  rightfully  on  the  premises  by  invi- 
tation of  the  defendants,  who  owed  to  him  a 
le^l  duty,  which  demanded  reasonably  safe 
arrangements  for  the  protection  of  their  cus- 
tomers. Camp  V.  Wood,  70  N.  Y.  92.  32  Am. 
Bep.  282;  Corrigan  v.  Elainger,  81  Minn.  42, 
83  N.  W.  492.  The  plaintiff  denied  that  any 
bar  obstructed  the  passageway  to  the  elevat- 
or, but,  the  defendants  having  offered  testi- 
mony to  that  effect,  it  must  be  considered, 
for  the  purpose  of  determining  the  conse- 
quences of  the  instruction  complained  of. 
The  bar  placed  at  the  entrance  of  the  elevator 
would  undoubtedly  have  been  sufficient  to 
prevent  the  defendants'  customers  from  fall- 
ing into  the  well,  if  it  had  extended  from  one 
post  to  the  other;  and  the  failure  to  keep  it 
in  position  is  not  a  total  disregard  of  the 
duty  imposed  upon  the  defendants  by  the  de- 
mands of  the  business  in  which  they  were 
engaged,  for  the  bar  being  up  at  one  end  evi- 
dences some  degree  of  care.  If  it  be  as- 
sumed that,  to  facilitate  the  despatch  of 
business,  the  bar  had  been  entirely  removed 
at  the  time  plaintiff  was  injured,  as  he 
maintains  it  was,  the  question  of  negligence 
should,  in  our  judgment,  have  been  submit- 
ted to  the  jur>,  to  determine  whether,  from 
a  consideration  of  all  the  circumstances,  the 
defendants  had  exercised  that  degree  of  care 
and  forethought  which  the  law  requires. 
The  defendants  having  provided  a  bar  to  pre- 
vent injury  to  their  customers,  thereby  evi- 
dencing some  care,  at  least,  for  their  wel- 
fare, it  is  not  the  province  of  a  court,  except 
upon  a  motion  for  a  judgment  of  nonsuit,  or 
in  pursuance  of  a  request  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant, 
to  estimate  the  degree  of  care  which  a  pru- 
dent man  should  exercise.  Crook  v.  Ja<fia, 
5  Barn.  &  Ad.  909.  Ijord  Chief  Justice  Tin- 
dal,  illustrating  this  principle,  in  Vaughan 
▼.  Jfeii/oce,  3  liing.  N.  C.  468,  says:  **The 
care  taken  by  a  prudent  man  has  always 
been  the  rule  Inid  down;  and,  as  to  the  sup- 
posed difliculty  of  applying  it,  a  jury  has 
always  been  able  to  say  whether,  taking 
that  rule  as  their  guide,  there  has  been  neg- 
ligence on  the  occasion  in  question."  The 
testimony  shows  that  the  defendant's  store 
is  about  50  or  00  feet  from  front  to  rear, 
and  that  the  elevator  is  situated  at  the  rear 
end.  If  the  elevator  were  in  the  front  part 
of  the  store,  where  customers  usually  con- 
p-egate,  the  imminence  of  the  danger  rea- 
sonably to  be  apprehended  would  certainly 
require  a  greater  degree  of  care  to  prevent 
injurv  than  if  it  were  placed  in  the  rear  of 
the  buildinsr.  where  it  could  not  reasonably 
be  expected  that  customers  would  usually  re- 
sort. In  Philadelphia  d  R.  R.  Co.  v.  Ffpenr- 
en,  47  Pa.  300,  80  Am.  Dec.  544,  Mr.  Ju<«tice 
Ajmew,  discussincr  this  question,  savs: 
**Th**re  is  no  absolute  rule  as  to  negligence 
to  cover  all  cases.  That  whieh  is  nes^lia^nce 
in  one  case  bv  a  change  of  circumstances  will 
become  ordinary  care  in  another,  or  gross 
neirlicrepoe  in  a  third.  It  is  a  relative  tenn. 
dc^penr^ing  upon  the  cirpum8t<»nc«»^,  and 
therefore  is  always  a  question  for  the  jury 
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upon  the  evidence,  but  guided  by  proper  in- 
structions from  the  court."  If,  therefore, 
there  were  no  controversy  in  respect  to  the 
facts,  and  it  was  admitted,  as  tne  plaintiff 
testified,  that  the  bar  was  entirely  removed 
from  the  elevator  well  when  he  sustained  the 
injury,  we  think  the  question  of  negligence 
should  have  been  submitted  to  the  jury  for 
their  consideration  as  to  whether,  in  view 
of  oil  the  circumstances,  the  defendants  had 
exercised  that  de^ee  of  care  which  the  rules 
of  law  require.  It  by  no  means  necessarily 
follows,"  says  Mr.  Justice  Johnson  in  /rc- 
land  V.  Ostcego,  H,  d  S.  PL  Road  Co,  13  N.  Y. 
520,  'because  there  is  no  conflict  in  the  tes- 
timony, that  the  court  is  to  decide  the  issue 
between  the  parties  as  a  question  of  law. 
The  fact  of  negligence  is  very  seldom  estab- 
lished by  such  direct  and  positive  evidence 
that  it  can  be  taken  from  the  consideration 
of  the  jury  and  pronounced  upon  as  a  mat- 
ter of  law.  On  tne  contrary,  it  is  almost  al- 
ways to  be  deduced  as  an  inference  of  fact 
from  several  facts  and  circumstances  dis- 
closed by  the  testimony,  after  their  connec- 
tion and  relation  to  the  matter  in  issue  have 
been  traced,  and  their  weight  and  force  con- 
sidered. In  such  cases  the  inference  cannot 
be  made  without  the  intervention  of  a  jury, 
although  all  the  witnesses  agree  in  their  state- 
ments, or  there  be  but  one  statement,  which 
is  consistent  throughout."  To  the  same  ef- 
fect, see  8iou9  City  d  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  cd.  745.  There  are  to  be 
found  expressions  of  judicial  utterance 
which  at  first  glance  would  seem  to  support 
the  theorv  adopted  bv  the  court.  Thus,  in 
Oagg  v.  Vetter,  41  Ind.  228,  13  Am.  Rep. 
322,  Mr.  Justice  Buskirk  says:  "The  ques- 
tion of  negligence  is  one  of  mingled  law  and 
fact,  to  be  decided  as  a  question  of  law  by 
tlie  court  when  the  facts  are  undisputed  or 
conclusively  proved,  but  not  to  be  withdrawn 
from  the  jury  when  the  facts  are  disputed 
and  the  evidence  is  conflicting."  In  LouiS' 
ville  d  P,  Canal  Co.  v.  Murphy,  9  Bush,  522, 
it  is  said:  "When  the  facts  are  concrded 
upon  which  the  question  of  negli.^ence  is 
based,  it  then  becomes  a  question  of  law  as 
to  whether  a  case  of  negligence  has  been 
made  out."  Many  excerpts  to  the  same  ef- 
fect might  be  collated,  but  a  careful  exami- 
nation of  the  cases  from  v/hich  they  could 
be  extracted  will  show  that  in  nearly  every 
instance  the  language  was  intended  to  apply 
either  to  a«motion  for  a  judgment  of  nonsuit, 
or  upon  a  request  to  instruct  the  jury  to  find 
for  the  defendant.  In  other  woid**,  when 
the  uncontradicted  testimony  and  the  only 
inferences  deducible  therefrom  conclusively 
show  that  the  plaintiff,  upon  whom  the  bur- 
den of  proof  rests,  has  not  made  out  a  case 
of  negligence  sufficient  to  be  submitted  to 
the  jury,  or  if  his  negligence  has  contributed 
to  the  injury  of  which  he  complains,  the 
court  may  take  the  case  from  the  jury  and 
dectide  the  issue  as  a  question  of  law.  Mr. 
Chief  Justice  Lord,  in  Durhvn  v.  Oregon  R.  d 
^av.  Co.  17  Or.  5,  17  Pac.  5,  discussing  this 
question,  says:  "It  is. true  that  neglig?nce 
is  ordinarily  a  question  of  fact  for  the  jury 
to  determine  from  all  the  circumstances  of 
the  case,  and  that  the  cases  where  a  nonsuit 
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is  allowed  are  exceptional  and  eonflned  to 
those,  as  here,  where  the  uncontradicted 
facts  show  the  omission  of  acts  which  the 
law  adjudges  negligent."  See  also  MoBride 
V.  Northern  P.  R.  Co.  19  Or.  64  23  Pac.  814; 
Blackburn  ▼.  Houthem  P,  Co,  34  Or.  216,  66 
Pac.  225.  This  is  as  far  as  the  rule  ought 
reasonably  to  be  extended,  and  in  cases 
where  the  negli^nce  of  the  defendant  is  to 
be  determined,  notwithstanding  there  may  be 
no  conflict  in  the  testimony,  that  party,  in 
our  judrrmcnt.  is  entitled,  under  the  ort^anic 
law  of  the  state  (Or.  Const,  art.  1,  S  17),  to 
the  verdict  of  a  jury,  unless  waived,  to  the 
effect  thnt  he  has  not  exercised  that  degree 
of  care  thnt  the  law  exacts  under  all  the  cir- 
cumstances of  the  case,  before  he  can  be  com* 
pellpd  to  respond  in  damages. 

Other  exceptions  were  taken  and  allowed, 
but  the  matters  excepted  to,  if  prejudici'il 
error  was  thereby  committed,  can  probably 
be  avoided  at  a  retrial  of  the  cause. 

For  the  error  in  ^ving  the  instruction 
complained  of.  the  judgment  U  reversed, 
and  a  new  trial  ordered. 


A.  N.  KING  et  al,  Appfg,, 

V, 

City  of  PORTLAND  «<  oZ.,  RespiB. 

(38  Or.  402.) 
• 

1«  Apportionment  off  the  bvrden  la  es- 
sential to  the  validity  of  an  assessment  for 
local  Improvements,  although  it  need  not  be 
made  upon  property  in  proportion  to  its 
value. 

%m  An  niiaeAanient  npon  nbvttlnv  prop- 
er<7  of  the  eoat  of  n  street  Improve- 
ment ivlll  be  npheld  whenever  It  is  not 
patent  and  obvions  from  the  nature  and  loca- 
tion of  the  property  Involved,  the  district 
prescribed,  the  condition  and  character  of 
the  Improvement,  the  cost  and  relative  value 
of  the  property  to  the  assessment,  that  the 
plan  or  method  adopted  has  resulted  In  Im- 
posing a  burden  In  substantial  excess  of  the 
benefits,  or  disproportionate  within  the  dis- 
trict as  between  owners. 

8«  In  prescrllilnv  the  tnxinv  district 
for  the  construction  of  a  local  Im- 
provement under  legislative  authority,  a 
municipal  corporation  will  be  presumed  to 
have  taken  Into  consideration  the  exceptional 
benefits  that  would  accrue  to  the  property 
which  Is  intended  to  be  charged  with  the  bur- 
den. 

4.  Notice  to  tazparers  snfllclent  to 
constitute  due  process  of  laiv  In  as- 


NoTL. — For  other  cases  in  this  series  as  to 
necessity  of  special  benefits  as  basis  for  assess- 
ment for  local  Improvement,  see  Asberry  v. 
Roanoke  (Va.)  42  L.  U.  A.  03G,  and  nott;  Weed 
V.  Dostou  (Mass.)  42  L.  R.  A.  042;  Rolpb  v. 
Fargo  (N.  I).)  42  L.  R.  A.  640:  Sears  v.  Bos- 
ton (Mass.)  43  L.  R.  A.  834  ;  lliitcheson  v.  Stor- 
rie  (Tex.)  45  L.  R.  A.  280:  Schroder  v.  Over- 
man (Ohio)  47  L.  R.  A.  156;  Kersten  v.  Mil- 
waukee (Wis.)  48  L.  R.  A.  851  :  Adams  v.  Shel- 
byvilie  (Ind.)  40  L.  R.  A.  707:  Ramsey  County 
V.  Robert  1'.  Lewis  County  (Minn.)  53  L.  R.  A. 
421 ;  and  Dniber  Asphalt  Taving  Co.  v.  French 
(Mo.)  54  L.  U.  A.  402.  Affirmed  in  181  U.  B. 
824,  45  L.  ed.  870,  21  Sup.  Ct  Rep.  625. 
55  J...  K.  A. 


■eealn V  •  abnttlnv  property  for  a  local 

Improvement  Is  provided  for  by  a  mnnlcliwl 
charter  requiring  notice  of  the  proposed  I  im- 
provement, of  Invitations  for  proposals  for 
doing  the  work,  of  acceptance  of  the  work*, 
and  ten  days'  notice  of  the  entry  of  the  as- 
sessment In  the  Hen  docket,  under  which  ob- 
jections to  the  Improvement  may  be  filed, 
which  may  include  the  objection  that  as  * 
district  the  cost  will  exceed  the  benefit,  an  A 
that  as  between  Individuals  the  assessment 
will  not  be  proportional  to  the  relative  ben»- 
lits  to  be  derived  from  the  Improvement. 
O.  Where  property  on  which  the  eoat 
}  of  a  street  Iniprovenent  le  aneeeaeA 
Is  benefited  In  excess  of  the  cost,  an  assess- 
ment Is  not  void  for  lack  of  uniformity  which 
requires  each  lotowner  to  pay  the  cost  of  the 
Improvement  upon  one  half  of  the  street  In 
front  of  his  lot,  and  In  addition  assessea 
five  ninths  of  the  cost  of  Improving  street  In- 
tersections upon  the  first  60  feet  from  the 
corner,  and  the  remainder  upon  the  next  W> 
feet 

(December  10,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  in  favor  of  defendants  in  a  suit  ta 
enjoin  the  enforcement  of  an  assessment  for 
street  improvements.    Affirmed. 

Statement  b^  WolTertoa*  J.: 
Suit  for  an  injunction  by  A.  N.  King  and 
others  against  the  city  of  Portland  and  oth- 
ers to  enjoin  the  enforcement  of  a  local  as^ 
sessment  for  a  street  improvement,  consist- 
ing of  an  elevated  roadway  extending  along 
East  Yamhill  street,  between  East  Water 
street  and  Union  avenue,  in  the  city  of  Port- 
land. The  charter  provisions  bearing  upon 
the  present  controversy  ( Sess.  Laws  1808,  pw 
150)  are,  in  substance,  as  follows:  Sections. 
120  and  127  authorize  the  improvement. 
Section  128  requires  that,  before  an^ 
improvement  is  made,  the  common  council 
shall  pass  a  resolution  declaring  its  in- 
tention to  make  it,  and  describing  the  same, 
which  resolution  shall  be  posted  in  the 
oCTice  of  the  auditor  and  published  for  ten 
consecutive  days  in  a  daily  newspaper  of  the 
city,  and  that  the  city  engineer  sliall  causa- 
to  be  posted  a  notice  at  each  end  of  the  Una 
of  the  contemplated  improvement,  which 
shall  state  the  fact  of  the  adoption  of  the 
resolution,  its  date,  the  character  of  the  im- 
provement proposed,  and  the  time  within 
which  written  oojection  or  remonstrance  may 
be  made  thereto.  Section  120  provides  that 
within  ten  days  after  the  official  publication 
of  notice  the  owners  of  more  than  one  half 
of  the  abutting  property  may  file  with  the 
auditor  written  objection  or  remonstrance, 
which  shall  be  a  bar  to  further  proceedings 
unless  the  owners  of  one  half  or  more  of 
such  property  shall  subsequently  petition 
therefor.  Section  130  provides  that,  if  no 
such  objection  or  remonstrance  be  filed,  the- 
council  shall  be  deemed  to  have  acquired  ju- 
risdiction to  order  the  improvement  to  be 
made,  and  shall,  within  four  months  from 
the  date  of  the  final  publication  of  the  reso- 
lution of  intention,  declare  by  ordinance  the- 
time  and  manner  of  said  improvement.    See- 
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lion  131  provides  tbat  the  auditor  Bhall  im- 
mediately tmndmit  a  oopy  thereof  to  the 
board  of  public  works  ancl  the  city  engineer, 
and  said  board  shall  include,  as  a  part  of 
the  costs  of  such  improvement,  the  cost  of 
advertisement,  etc.  Section  132  provides 
that  said  board  shall  without  delay  cause 
the  engineer  to  prepare  and  file  estimates 
and  specifications  of  the  amount  of  such 
work  or  improvement,  and  thereupon  give 
five  days'  notice,  and  invite  proposals  for 
4oing  the  work.  Section  133  provides  that 
aaid  board  shall,  at  the  time  set,  examine 
the  proposals  and  let  the  work.  Section  130 
provides  that  the  auditor  shall  make  the  as- 
aessment  and  apportionment  of  the  expenses 
of  said  improvement,  in  the  mode  and  man- 
ner provided  by  §  138.  Section  137  provides 
that  whenever  any  improvement,  the  expense 
of  which  is  to  be  assessed  against  the  prop- 
erty benefited  thereby,  has  b^n  completed  in 
whole  or  in  such  proportion  as  shall  enable 
the  said  board  to  determine  the  cost  of  the 
Tvhole  thereof,  the  city  engineer  shall  file  a 
written  acceptance  of  the  work  so  completed. 
Thereupon  tne  board  shall  publish  a  notice 
of  such  completion  and  acoeptance  for  six 
consecutive  insertions  in  the  official  newspa- 
per, stating  the  time  and  place  where  writ- 
ten objections  to  the  acceptance  of  the  im- 
provement may  be  heard.  At  the  time  fixed, 
any  owner  or  agent  may  appear  and  file  ob- 
jections to  such  improvement,  which  shall 
be  heard  and  determined  by  the  board;  and, 
if  it  appear  that  the  said  improvement  has 
not  been  completed  in  accordance  with  the 
apecifications  and  contract,  it  shall  not  be  ap- 
proved until  so  completed.  When  approved, 
the  board  shall  indorse  the  sameT  upon  the 
acceptance  of  the  engineer,  and  file  a  copy 
with  the  auditor,  together  with  the  contract 
and  the  estimated  expenses  of  advertising, 
etc.  It  is  also  provided  in  §  138  that  the 
auditor  shall  thereupon  prepare  an  assess- 
ment to  cover  the  entire  cost  of  such  work  or 
improvement,  and  apportion  the  same  to  the 
property  alTected  thereby  within  the  limits  of 
sucn  work  or  improvement,  as  declared  by 
the  ordinance  authorizing  the  same,  in  the 
manner  following:  "Each  lot  or  part  there- 
of within  the  limits  of  a  proposed  street  im- 
provement abutting  upon  the  street  shall  be 
liable  for  the  full  cost  of  making  the  same 
upon  half  of  the  street  in  front  of  and  abut- 
ting upon  it,  and  also  for  a  proportionate 
share  of  the  cost  of  improving  the  intersec- 
tions of  two  of  the  streets  bounding  the  block 
in  which  such  lot  or  part  thereof  is  situated. 
.  .  .  The  cost  of  improving  the  intersec- 
tion of  streets,  unless  otherwise  ordered  by 
the  council,  shall  be  assessed  upon  the  lots 
or  parts  thereof  situated  in  the  quarters  of 
the  four  regular  blocks  adjoining  such  inter- 
sections, but  only  upon  the  lots  or  parts 
thereof  within  the  quarter  blocks  nearest 
thereto  and  in  the  following  propor- 
tion: Five  ninths  of  the  cost  to  the  comer 
or  first  ^0  feet:  and  four  ninths  of  the  cost 
to  the  lot  next  inside  or  the  next  50  feet  ba 
laid  out  on  the  recorded  plats."  Section  139 
provides  that  when  the  probable  cost  of  the 
improvement  has  been  ascertained,  and  the 
proportionate  share  assessed  to  each  lot,  the 
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common  council  must  declare  the  same  by 
ordinance,  and  direct  the  auditor  to  enter  a 
statement  in  the  docket  of  city  liens.  Sec- 
tions 140,  141,  and  142  provide  for  a  docket 
of  cit^  liens  and  the  entry  of  the  assessment 
therein,  but  that  the  same  shall  not  be  col- 
lected until  bv  order  of  the  common  council ; 
that  ten  days'  notice  shall  be  given  of  the  en- 
try; and  that  if,  within  thirty  days  from  the 
first  publication  of  such  notice  uie  sum  as- 
sessca  is  not  wholly  paid,  the  council  shall 
thereafter  order  the  issuance  of  a  warrant 
to  enforce  the  collection  of  the  same.  Sec- 
tion 158  provides  that  "the  proceedings  au- 
thorized uy  this  chapter  for  the  establish- 
ment or  alteration  of  a  grade  or  the  improve- 
ment of  a  street  or  any  part  thereof  may  be 
taken  or  had  without  giving  notice  pre- 
scribed in  f  128,  whenever  the  owner  or  own- 
ers of  two  thirds  of  the  adjacent  property 
shall,  in  writing,  petition  the  council  there- 
for. And  whenever  any  street  or  part  there- 
of shall  be  in  such  condition  as  to  become 
impassable,  unsafe,  or  dangerous  to  persons 
or  teams  passing  on,  along,  or  over  the  same 
the  council  may  declare  the  same  by  resolu- 
tion, and  may  thereupon  cause  the  improve- 
ment of  such  street  to  be  made,  upon  giving 
ten  days'  notice  by  publication  in  any  paper 
of  said  city,  and  no  remonstrance  shall  be 
heard  thereto." 

The  decree  of  the  court  below  being  in 
favor  of  the  defendants,  the  plaintiffs  appeal. 

Meattra.  Plpea  &  Tifft,  for  appellants : 

The  rule  of  assessment  that  places  the 
whole  burden  upon  particular  property, 
without  apportionment,  is  not  taxation,  but 
taking  property  without  compensation  for 
public  use. 

Thomas  ▼.  Oain,  35  Mich.  155,  24  Am. 
Rep.  636;  No7vood  v.  Baker,  172  U.  S.  209, 
43  L.  ed.  443,  19  Sup.  Ct.  Rep.  102;  State, 
A  gene.  Prosecutor,  v.  Newark,  37  N.  J,  L. 
416,  18  Am.  Rep.  729;  Tide-water  Co.  ▼. 
(Joater,  18  N.  J.  Eq.  619,  00  Am.  Dec.  034; 
Re  Canal  street,  11  Wend.  154;  Cooley, 
Taxn.  453,  454:  Cooley,  Const.  Lim.  3d  ed. 
p.  508;  Hutcheaon  v.  Storrie,  92  Tex.  685, 
46  L.  R.  A.  289,  51  S.  W.  848 ;  Seattle  v.  Y ea- 
ter, 1  Wash.  Terr.  672;  Dexter  ▼.  Boaton, 
170  Mass.  247,  57  N.  E.  379. 

A  rule  of  assessment  that  charges  each 
lot  with  the  cpst  of  the  improvement  in 
front  of  it  is  void. 

yortcood  V.  Baker,  172  U.  8.  209,  43  L.  ed. 
443,  10  Sup.  Ct.  Rep.  187;  Motz  v.  Detroit, 
18  Mich.  495;  Davia  v.  Litchfield,  145  111. 
31.3,  21  L.  R.  A.  563,  note,  33  N.  E.  888; 
Cooley.  Taxn.  453,  454;  Cooley,  Const. 
Lim.  *  3d  ed.  p.  508 ;  Burroughs,  Taxn. 
405,  note  5;  Woodbridge  v.  Detroit,  8 
Mich.  301;  People  v.  Lynch,  51  Cal.  23, 
21.  Am.  Rep.  077;  Chicago  v.  Lamed,  34 
111.  203;  Jllinoia  C,  R,  Co,  ▼.  Bloomington, 
76  111.  447;  New  Whatcom  v.  Bellingham 
Bay  Tmpror.  Co,  9  Wash.  639,  38  Pac.  163; 
State,  Van  Taael,  Prosecutor,  v.  Jeraey  City, 
37  N.  J.  L.  120 ;  St,  John  v.  East  St.  Louis, 
50  111.  92 ;  Hutcheaon  v.  Storrie,  92  Tex.  685, 
45  L.  R.  A.  289,  51  S.  W.  848. 

A  rule  of  assessment  is  void  that  is, not 
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based  upon  benefits  to  tbe  property  assessed, 
and  tlie  assessment  limited  to  the  benefits. 
Re  Madera  Irrig,  Dist.  Bonds,  92  Cal.  296, 
14  L.  R.  A.  755,  note,  28  Pac.  272,  075;  Nor- 
wood  V.  Baker,  172  U.  S.  2(59,  43  L.  ed.  443, 

19  Sup.  Ct.  Rep.  187;  McKee  v.  Pendleton, 
154  Ind.  (552«  57  N.  E.  532;  Mobile  County 
V.  Kimball,  102  U.  S.  C91,  703,  704,  20  L.  ed. 
238,  241,  242 ;  Illinois  C.  R,  Co,  v.  Decatur, 
147  U.  S.  190,  202,  37  L.  ed.  132,  130,  13 
Sup.  Ct.  Rep.  293;  Hutcheaon  v.  Utorrie,  92 
Tex.  085,  45  L.  R.  A.  289,  51  S.  W.  848; 
Rauman  v.  Ross,  107  U.  S.  548,  549,  42  L. 
ed.  270,  274,  17  Sup.  Ct.  Rep.  906;  Masters 
V.  Portland,  24  Or.  107,  33  Pac.  540;  Bloom- 
ing ton  V.  Chicago  d  A.  R,  Co,  134  111.  458, 

20  N.  E.  300 ;  hlrna  v.  Carney,  9  Wash.  460, 
37  Pac.  709;  Allegheny  City  v.  Western 
Pennsylvania  R.  Co.  138  Pa.  375,  21  Atl. 
703;  Illinois  C.  R.  Co,  v.  Bloomington,  70 
111.  447;  Bridgeport  v.  New  York  d  N,  H. 
R,  Co.  30  Conn.  255,  4  Am.  Rep.  03;  Ham- 
tnett  V.  Philadelphia,  05  Pa.  140,  3  Am.  Rep. 
615;  Chicago  v.  Lamed,  34  111.  279;  Tide- 
uater  Co,  v.  Cosier,  18  N.  J.  Eq.  618,  90 
Am.  Dec.  034;  Wilson  v.  Salem,  24  Or.  512, 

34  Pac.  9,  091 ;  Meier  v.  Kelly,  20  Or.  90,  25 
Pac.  73;  Paulson  v,  Portland,  10  Or.  450,  1 
L.  R.  A.  673,  19  Pac.  450;  Oregon  d  C.  R. 
Co,  V.  Portland,  25  Or.  229,  22  L.  R,  A.  713, 

35  Pac.  452;  Charles  v.  Marion,  98  Fed.  166; 
Lyon  V.  Tonavranda,  98  Fed.  361;  Fay  v. 
Springfield,  94  Fed.  409. 

The  benefits  must  be  special, — ^that  is, 
must  make  the  property  more  accessible  or 
more  enjoyable  m  its  use, — ^and  do  not  in- 
clude benetits  common  to  the  community, 
nor  those  merely  speculative. 

Tidewater  Co.  v.  Coster,  18  N.  J.  Eq.  518, 
DO  Am.  Dec.  634 ;  ^ew  York  d  N.  H,  R,  Co, 
V.  New  Raven,  42  Conn.  279,  19  Am.  Rep. 
634;  State,  Kellogg,  Prosecutor,  v.  Eliza- 
beth, 40  N.  J.  L.  274;  State,  New  Jersey  R. 
d  Transp,  Co.,  Prosecutor,  v.  Elizabeth,  37 
N.  J.  L.  330;  Boston  v.  Shaw,  1  Met.  130. 

Property  that  from  its  physical  situation 
cannot  be  benefited  cannot  be  assessed  for 
improvements;  and  the  courts  will  inquire 
into  and  decide  this  question. 

Oregon  d  C.  R.  Co.  v.  Portland,  25  Or.  229, 
22  L.  R.  A.  713,  35  Pac.  452;  Bloomington  v. 
Chicago  d  A,  R.  Co.  134  111.  458,  26  N.  E. 
300;  Allegheny  City  v.  Western  Pennsyl- 
vania R.  Co,  138  Pa.  375,  21  Atl.  703;  State, 
New  Jersey  R,  d  Transp,  Co.,  Prosecutor, 
V.  Elizabeth,  37  N.  J.  L.  330. 

The  owner  must  have  notice  and  an  op- 
portunity to  contest  the  amount  of  his  as- 
sessment and  the  extent  of  his  benefits. 

Paulsen  v.  Portland,  149  U.  S.  30,  37  L. 
ed.  637,  13  Sup.  Ct.  Rep.  753;  Tideicater  Co. 
Y.  Coster,  18  N.  J.  Eq.  519,  90  Am.  Dec.  034; 
Philadelphia  v.  Miller,  49  Pa.  440;  People 
ex  rel.  Butler  v.  Saginaw  County,  20  Mich. 
22;  Wilson  v.  Salem,  24  Or.  509  34  Pac. 
9,  691 ;  Cook  v.  Portland,  35  Or.  383,  58  Pac. 
353 ;  Norfolk  v.  Young,  97  Va.  728,  47  L.  R. 
A.  574,  34  S.  E.  886. 

Messrs,  Joel  M.  I<oiig,  Ralph  R.  Dnn- 
lway»  and  Fred  W.  Mnlkey,  for  respond- 
ents: 

T<he  plaintiffs  have  had  due  process  of  law. 
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Fallbrooh  Irrig.  Dist,  t.  Bradley,  164  U. 
S.  112,  41  L.  ed.  369,  17  Sup.  a.  Rep.  56; 
Paulsen  v.  Portland,  149  U.  S.  30,  37  L. 
ed.  637,  13  Sup.  Ct.  Rep.  750,  10  Or.  450,  1 
L.  R.  A.  673,  19  Pac.  450;  Lent  v.  TilUon, 
140  U.  S.  310,  36  L.  ed.  419,  11  Sup.  Ct.  Rep. 
825,  72  Cal.  404,  14  Pac.  71 ;  Wurts  v.  Hoag- 
land,  114  U.  S.  000,  29  L.  ed.  229,  5  Sup.  C^- 
Rep.  1086;  Kelly  v.  Pittsburgh,  104  U.  S. 
78,  26  L.  ed.  658;  Spencer  v.  Merchant,  125 
U.  S.  345,  31  L.  ed.  703,  8  Sup.  Ct.  Rep. 
921;  liagar  v.  Reclamation  Dist.  No.  JOS, 
111  U.  S.  701,  28  L.  ed.  609,  4  Sup.  Ct.  Rep. 
003;  Walston  v.  Nevin,  128  U.  S.  678,  32 
L.  ed.  644,  9  Sup.  Ct.  Rep.  192;  Davidson 
V.  iVeiP  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L.  ed. 
335;  Palmer  v.  McMahon,  133  U.  S.  660,  33 
L.  ed.  772,  10  Sup.  Ct.  Rep.  324;  Scott  v. 
Toledo,  1  L.  R.  A.  688,  36  Fed.  385;  Mur- 
dock  v.  Cincinnati,  44  Fed.  726;  Bagar  v. 
Yolo  County,  47  Cal.  234;  Hutson  v.  Wood- 
bridge  Protection  Dist.  No,  i,  79  Cal.  90,  16 
Pac  549,  21  Pac.  436;  Re  Madera  Irrig. 
Dist,  Bonds,  92  Cal.  296,  14  L.  R.  A.  766,  28 
Pac.  272,  675;  Speer  v.  Athens,  85  Ga.  49,  9 
L.  R.  A.  402,  11  S.  E.  802;  Hyde  Park  v. 
Spencer,  118  111.  446,  8  N.  £.  846;  McChes- 
ney  v.  Hyde  Park  (111.)  28  N.  E.  1102;  Gar- 
vin V.  Daussman,  114  Ind.  429,  16  N.  E.  826; 
Reinken  v.  Fuehring,  130  Ind.  382,  15  L.  R. 
A.  624,  30  N.  E.  414;  Law  v.  Johnston,  118 
Ind.  261,  20  N.  E.  745;  Oatch  v.  Des  Moines, 
63  Iowa,  718,  18  N.  W.  310;  Stewart  ▼.  Polk 
County,  30  Iowa,  9,  1  Am.  Rep.  238;  Nevin 
V.  Roach,  86  Ky.  492,  6  S.  VV.  646;  Ulman 
V.  Baltimore,  72  Md.  609,  11  L.  R.  A.  229, 
21  Atl.  7U :  Allen  v.  Charle.stown,  111  Mass. 
123;  HiMreth  v.  Lowell,  11  Gray,  345;  St. 
Paul  V.  Nickl,  42  Minn.  202,  44  N.  W.  59; 
Springfield  use  of  Central  Nat,  Bank  v. 
Weaver,  137  Mo.  050,  37  S.  W.  609,  39  S. 
W.  276 ;  St,  Louis  v.  Ranken,  96  Mo.  497,  9 
S.  W.  910;  Eyerman  v.  Blaksley,  78  Mo. 
145 ;  Hurford  v.  Omaha,  4  Neb.  336 ;  Re  De 
Peyster,  80  N.  Y.  665 ;  Stuart  v.  Palmer,  74 
N.  Y.  184,  30  Am.  Rep.  289;  Re  Ryers,  72 
N.  Y.  1,  28  Am.  Rep.  88;  Guilford  v.  Cornell, 
18  Barb.  015;  Astor  v.  New  York,  6  Jones 
k  S.  539;  Re  Amsterdam,  120  N.  Y.  168,  27 
N.  E.  272;  Emery  v.  Cincinnati,  4  Ohio  N. 
P.  220;  Tripp  v.  Yankton,  10  S.  D.  510,  74 
N.  W.  447;  Lovenberg  v.  Galveston,  17  Tex. 
Civ.  App.  162,  42  S.  W.  1024;  Davis  v. 
Lynchburg,  84  Va.  801,  6  S.  E.  230;  Hansen 
V.  Hammer,  15  Wash.  315,  46  Pac.  332:  Meg- 
gett  V.  Eau  Claire,  81  Wis.  326,  61  N.  W. 
560;  State  ex  rel.  Baltzell  v.  Stetrart,  74 
Wis.  020,  6  L.  R.  A.  394,  43  N.  W.  947; 
Hennessy  v.  Douglas  County,  99  Wis.  129, 
74  N.  VV.  983;  Bellingham  Bay  d  B.  C.  R. 
Co.  V.  New  Whatcom,  172  U.  S.  318,  43  L. 
ed.  461,  19  Sup.  Ct.  Rep.  206;  Parsons  v. 
District  of  Columbia,  170  U.  S.  45-51,  42 
L.  ed.  943-945,  18  Sup.  Ct.  Rep.  621 :  Mat- 
tingly  v.  District  of  Columbia,  97  U.  S.  082, 
24  L.  ed.  1114;  King  v.  Mullins,  171  U.  S. 
404.  43  L.  ed.  214,  18  Sup.  Ct.  Rep.  925. 

The  plaintiffs  are  bound  to  take  notice  of 
the  laws 

Pnvhen  v.  Portland,  149  U.  S.  30,  37  L. 
ed.  637,  13  Sup.  Ct.  Rep.  760;  Hagar  ▼.  Rec- 
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lantation  Disi,  No,  108,  111  U.  S.  701,  28  L. 
ed.  609,  4  Sup.  Ct.  Rep.  6U3;  Upencev  v.  Mer- 
chant, 125  U.  S.  345,  31  L.  ed.  7(53,  8  Sup.  Ct. 
Rep.  921;  Kentucky  Railroad  Tax  Vases, 
115  U.  S.  331,  sub  nom.  Cincinnati,  N.  O.  d 
T.  P.  R,  Co.  V.  Kentucky,  29  L.  ed.  416,  6 
Sup.  Ct.  Hep.  57 ;  State  Railroad  Tax  Vases, 
92  U.  S.  57  5>  23  L.  ed.  6(i3;  Lent  v.  Tilison, 
140  U.  S.  316,  35  L.  ed.  419,  11  Sup.  Ct.  Hep. 
825;  Dama  v.  Lynchburg,  84  Va.  861,  6  8. 
E.  230;  Beaumont  v.  Wilkes-Barre,  142  Pa. 
198,  21  All.  8SS;  Kansas  Vity  v.  Ward,  134 
Mo.  172,  35  S.  W.  600;  Dubuque  v.  Wooten, 
28  Iowa,  671;  State,  Forbes,  Prosecutor,  v. 
Elizabeth,  42  N.  J.  L.  50;  Re  De  Peyster, 
80  N.  y.  665;  State,  Chosen  Freeholders, 
Prosecutor,  v.  Paterson  Ave,  d  8.  Road 
Comrs,  41  N.  J.  L.  83;  State^  Boice,  Prose- 
cutor, V.  Plainfield,  38  N.  J.  L.  95;  S<o/e, 
jlfann.  Prosecutor,  v.  Jersey  Vity,  24  N.  J.  L. 
002;  /.ocZd  V.  Spencer,  23  Or.  193,  31  Pac. 
474;  Barklcy  v.  Oregon  City,  24  Or.  615,  33 
Pac.  978. 

The  council  gave  the  notices  provided  for 
by  S  128  of  the  charter.  This  was  notice  to 
the  property  owners,  and  was  due  process 
of  law. 

Bellinyham  Bay  d  B.  C  R,  Co.  ▼.  New 
Whatcom,  172  U.  S.  318,  43  L.  ed.  461,  19 
Sup.  Ct.  Kep.  205;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  331j  sub  nom,  Cincinnati, 
N.  O.  d  T.  P.  R.  Co,  V.  Kentucky,  29  L.  ed. 
415,  6  Sup.  Ct.  Kep.  57 ;  English  v.  VVilming- 
ion,  2  Marv.  (Del.)  63,  37  Atl.  158;  Slate 
Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  ed. 
670;  Spencer  v.  Meichanti  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921;  Hagar  v. 
Reclamatiofi  Dist,  No,  108,  111  U.  S.  701- 
710,  28  L.  ed.  569-572,  4  Sup.  Ct.  Rep.  663; 
Davidson  v.  New  Orleans,  96  U.  S.  107,  24 
L>.  ed.  620;  Paulson  v.  Portland,  16  Or.  464, 
1  L.  R.  A.  673,  19  Pac.  450,  149  U.  S.  30-39, 
37  L.  ed.  637-640,  13  Sup.  Ct.  Rep.  750; 
Gilmore  v.  Hentig,  33  Kan.  156,  5  Pac.  781 ; 
Cleveland  v.  Tripp,  13  R.  I.  50;  Allen  v. 
Charlestoicn,  111  Mass.  123;  King  v,  Mul- 
Uns,  171  U.  S.  404,  43  L.  ed.  214,  18  Sup.  Ct. 
Rep.  92.5;  Fallbrook  Irrig,  Dist,  v.  Bradley, 
164  U.  S.  112,  107,  41  L.  ed.  369,  391,  17 
Sup.  Ct.  Rep.  66;  Lent  v.  Tilison,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825; 
Meggett  v.  F,au  Claire,  81  Wis.  334,  51  N.  W. 
666:  Henncssy  v.  Douglas  County,  99  Wis. 
129,  74  N.  W.  983;  Amery  v.  Keokuk,  72 
Iowa,  701,  30  N.  W.  780 ;  Clapp  v.  Hartford, 
35  Conn.  66;  Barkley  v.  Oregon  City,  24 
Or.  515,  33  Pac.  978 ;  Hood  River  Lumbering 
Co.  V.  Wasco  County,  35  Or.  498,  57  Pac. 
1017;  Wilson  v.  Salem,  24  Or.  504,  34  Pac. 
9,  601;  Ladd  v.  Spencer,  23  Or.  193,  31  Pac. 
474. 

Having  acquired  jurisdiction  and  issued 
their  notice,  that  made  their  determination 
as  to  the  necessity  of  the  work  and  as  to 
how  it  should  be  paid  for;  and  when  they 
made  this  determination,  and  gave  the  no- 
tice required  by  the  charter,  the  owners  of 
the  property  were  bound  to  take  notice  of 
what  was  to  be  done. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  701,  708,  28  L.  ed.  569,  572,  4  Sup.  Ct. 
Rep,  663;  Parsons  t.  District  of  Columbia, 
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170  U.  S.  45,  51,  42  L.  ed.  943,  946,  18  Sup. 
Ct.  Rep.  521;  English  v.  Wilmington,  2 
Marv.  (Del.)  63,  37  Atl.  158;  Hennessy  v. 
Douglas  County,  99  Wis.  129,  74  N.  W.  983; 
Falibrook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  167,  41  L.  ed.  369,  391,  17  Sup.  Ct.  Rep. 
56. 

The  legislature  of  a  state,  in  the  absence 
of  constitutional  restriction,  has  the  power 
to  select  a  taxing  district,  provided  that  all 
persons  subject  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and 
conditions,  both  in  the  privileges  conferred 
and  in  the  liabilities  imposed  ii«  the  manner 
of  selecting  a  district  that  shall  bear,  the 
burdens  of  a  given  tax  or  special  assessment. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187;  Magoun  v.  Illinois  Trust  d 
Sav,  Bank,  170  U.  S.  283,  300,  42  L.  ed.  1037, 
1045,  18  Sup.  Ct.  Rep.  594;  Paci/io  Exp. 
Co.  y,  Scibert,  142  U.  S.  339,  35  L.  ed.  1036, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Wesiern  U.  Teleg.  Co.  v.  Indiana,  166 
U.  8.  309,  41  L.  ed.  727,  17  Sup.  Ct.  Rep. 
345;  Minneapolis  d  St,  L.  R,  Co,  v.  Beck- 
with,  129  U.  S.  26,  29,  32  L.  ed,  585,  686,  9 
Sup.  Ct.  Rep.  207 ;  New  Orleans  Oaslight  Co. 
V.  Louisiana  Light  d  H,  P,  d  Alfg,  Co.  116 
U.  S.  050,  661,  29  L.  ed.  516,  520,  6  Sup.  Ct. 
Rep.  252;  Jones  v.  Brim,  165  U.  S.  183,  41 
L.  ed.  678,  17  Sup.  Ct.  Rep.  282;  Ladd  v. 
GambeU,  35  Or.  393,  6d  Pac.  113;  Fallbrook 
IrHg.  Dist.  ▼.  Bradley,  164  U.  S.  112,  41  L, 
ed.  369,  17  Sup.  Ct.  Rep.  56. 

These  courts  all  holding  that  the  legisla- 
ture has  the  power  to  select  the  adjacent 
property  and  direct  it  to  be  assessed  for  the 
cost  of  an  improvement  shows  that  it  is  not 
arbitrary,  and  that  it  has  a  substantial 
basis  upon  which  to  stand,  and  that  the 
object  sought  to  be  accomplished  is  reason- 
able in  relation  to  the  subject-matter,  and 
is  therefore  a  valid  subject  of  state  legisla- 
tion. 

Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U. 
S.  112,  41  L.  ed.  369,  17  Sup.  Ct,  Rep.  66; 
Atchison,  T,  d  S.  F.  R,  Co.  v.  Matthews,  174 
U.  S.  96,  105,  43  L.  ed.  909,  913,  19  Sup.  Ct. 
Rep.  600. 

The  idea  of  classification,  or  the  selection 
of  a  class  of  property  to  pay  for  an  assess- 
ment,— ^as,  under  our  law,  a  district  for  sew- 
ers adjacent  and  intersections  for  street  im- 
provement,— is  the  legislative  idea  of  equal- 
ity; and  the  fact  that  in  a  given  case  there 
may  be  an  inequality  in  no  manner  deter- 
mines the  unconstitutionality  of  the  assess- 
ment. 

Ladd  V.  Oambell,  35  Or.  303,  59  Pac.  113; 
Atchison^  T.  d  S.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  90,  105.  43  L.  ed.  909,  912,  19  Sup. 
Ct.  Rep.  609;  Tinsley  v.  Anderson,  171  U. 
S.  106,  43  L.  ed.  95,  18  Sup.  Ct.  Rep.  805; 
King  v.  Mnllins,  171  U.  S.  404,  43  L.  ed. 
214,  18  Slip.  Ct.  Rep.  925;  Den  ex  dem.  Mur- 
ray V.  Uoboken  Land  d  Improv.  Co.  18  How. 
272,  15  L.  ed.  372;  Brown  v.  New  Jersey,  176 
IT.  8.  172,  44  L.  ed.  119,  20  Sun.  Ct.  Rep, 
77;  Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U. 
S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  68. 
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WolTOvtoa*  J.,  delivered  the  opinion  of 
the  court: 

Several  objections  are  interposed,  directed 
■against  the  legality  of  the  assessment.  The 
first  is  that  the  charter  provisions  under 
-which  it  was  made  do  not  provide  for  an  ap- 
portionment of  the  burden  under  a  uniform 
rule,  such  as  is  required  by  the  Constitution. 
There  is  much  discussion  in  the  books  as  to 
ivhether  an  assessment  for  local  improve- 
ments is  a  tax  or  not,  but,  whatever  may  be 
the  true  doctrine,  it  must  be  conceded  that 
the  authority  to  make  such  an  assessment  is 
necessarily  lodged  in  the  taxing  power.  This 
has  been  held  so  often  that  the  controversy 
niU4t  be  regarded  as  closed.  Fallbrooh 
Jrrig,  Dist.  v.  Bradley,  164  U.  8.  112,  176, 
41  L.  ed.  369,  394,  17  Sup.  Ct.  Rep.  56.  Ap- 
portionment of  the  burden  is,  however,  es- 
-sential,  though  it  need  not  be  made  upon 
property  in  proportion  to  its  valua  Mr. 
Cooley  says:  "But,  whatever  may  be  the 
basis  of  the  taxation,  the  requirement  that  it 
ahall  be  uniform  is  universal.  It  applies  as 
much  to  these  local  assessments  as  to  any 
■other  species  of  taxes.  The  difference  is 
only  in  the  character  of  the  uniformity,  and 
in  the  basis  on  which  it  is  established." 
<]?oo1ey.  Const.  Lim.  6th  ed.  615.  Mr.  Justice 
Earl,  in  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Kep.  289,  states  the  proposition  as  fol- 
lows: '*It  is  not  disputed  that  the  legisla- 
ture has  unlimited  power  (except  as  re- 
strained by  the  Federal  Constitution)  to  im- 
pose taxes  and  assessments  for  public  pur- 
poses. It  may  impose  taxes  upon  all  prop- 
erty within  the  state,  and  in  such  cases  the 
owners  are  sui)posed  to  receive  a  compensa- 
tion for  the  burdens  thus  imposed,  m  the 
Srotection  and  benefits  of  the  government  un- 
er  which  thev  live.  It  may  impose  taxes 
upon  local  divisions  of  the  state  for  the  pur- 
poses of  local  government,  and  all  the  citi- 
zens residing  in  the  locality  must  bear  the 
hurdens,  as  they  all  receive  the  benefits  of 
the  local  government.  It  may  cause  or  au- 
thorize local  improvements  to  be  made,  and 
authorize  the  expense  thereof  to  be  assessed 
upon  the  land  benefited  thereby.  But  in  all 
-cases  there  must  be  apportionment  of  the 
burdens,  either  among  all  the  property  own- 
ers of  the  state,  or  of  the  local  division  of 
the  state,  or  the  property  owners  specially 
benefited  by  the  improvements.  In  either 
case,  if  one  is  required  to  pay  more  than  his 
share,  he  receives  no  corresponding  benefit 
for  the  excess,  and  that  may  properly  be 
styled  extortion  or  confiscation.  A  tax  or 
assessment  upon  property,  arbitrarily  im- 
posed, without  reference  to  some  system  of 
just  apportionment,  could  not  be  upheld." 

This  brings  us  to  the  rule  of  apportion- 
ment, and  in  this  connection  may  be  consid- 
•ered  the  second  objection,  which  is  that  the 
mode  and  manner  of  assessment  for  street 
improvements  adopted  and  prescribed  by  the 
legislature  through  the  city  charter  do  not 
take  into  consideration  the  benefits,  or  limit 
or  apportion  the  assessment  by  and  in  ac- 
cordance with  the  benefits  received,  and 
therefore  that  the  charter  is  in  violation  of 
the  5th  and  14th  Amendments  to  the  na- 
tional Constitution,  which  inhibit  the  taking 
£5  L.  R.  A. 


of  private  property  for  public  use,  and  with- 
out due  process  of  law.    Our  state  Constitu- 
tion has  similar  provisiona  (art.  1,  SS  10, 
18),  so  that,  if  tne  rule  is  in  violation  of 
one,  it  is  also  in  conflict  with  the  other.    The 
case  has  been  presented,  however,  by  the  al- 
legations of  the  complaint  and  at  the  argu- 
ment, with  special  reference  to  the  Federal 
question;  and  we  will  treat  it  more  particu- 
larly in  that  light,  for,  if  the  legislative  act 
prescribing  the  manner  and  mode  of  assess- 
ment is  void  under  the  national  Constitu- 
tion, within  tlie  doctrine  of  the  Supreme 
Judicial  Court  of  the  United  States,  then  we 
are  precluded,  as  it  is  the  final  arbiter  in  the 
premises,     it   is   asserted   with  substantial 
unanimity  and  great  clearness  by  the  courts 
in  this  co'untry,  as  well  as  by  text  writers  of 
erudition  and*  learning,  that,  unless  the  na- 
ture of  the  case  precludes  it,  the  power  to 
determine  the  confines  of  a  taxing  district 
for  any  particular  burden  is  purely  one  of 
legislative  discretion,  and  that  the  question 
of  benefits  accruing  by  reason  of  improve- 
ments contemplated  is  regarded  as  one  of 
fact,  which   the  le^slature  is  always   pre- 
sumed to  have  considered  and  settled  by  the 
enactment.    Mr.  Justice  Finch,  in  Sp?ncer 
V.  ^ierchani,  100  N.  Y.  585,  3  N.  E.  682,— a 
case  involving  the  validity  of  an  act  whereby 
certain   real   property,   situated    in   a    pre- 
scribed district,  which  had  not  theretofore 
paid  an  assessment  for  a  local  improvement 
under  an  act  declared  to  be  voia,  was  re- 
quired to  pay  a  sum  of  money  then  ascer- 
tained,— says:     "The  act  of   1881    [the  one 
in  question]  determines  absolutely  and  con- 
clusively the  amount  of  tax  to  be  raised,  and 
the  property  to  be  assessed,  and  upon  which 
it  is  to  be  apportioned.     Each  of  these  things 
was   within   the   power   of   the   legislature, 
whose    action    cannot   be   reviewed    in    the 
courts  upon  the  ground  that  it  acted  unjust- 
ly or  without  appropriate  and  adequate  rea- 
son.    .     .     .    The   legislature   may   commit 
the  ascertainment  of  the  sum  to  be  raised 
and  of  the  benefited  district  to  commission- 
ers, hut  is  not  bound  to  do  so,  and  may  set- 
tle both  questions  for  itself;   and  when  it 
does  so  its  action  is  necessarily  conclusive 
and  beyond  review."    This  case  went  to  the 
Supreme  Court  of  the  United  States  (125  U. 
S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921), 
and  the  doctrine  thus  promulgated  was  there 
directly  approved  and  affirmed,  in  the  follow- 
ing language  (Mr.  Justice  Gray  speaking  for 
the  court) :     "In  the  absence  of  any  more 
specific  constitutional   restriction   than  the 
general  prohibition  against  taking  prop?rty 
without  due  process  of  law,  the  legislature  of 
the  state,  having  the  power  to  fix  the  sum 
necessary  to  be  levied  for  the  expense  of  a 
public  improvement,  and  to  order  it  to  be 
assessed,  either,  like  other  taxes,  upon  prop- 
erty generally,  or  only  upon  the  lands  bene- 
fited by  the  improvement,  is  authorized  to 
determine  both  the  amount  of  the  whole  tax 
and  the  class  of  lands  which  will  receive  the 
benefit,  and  should  therefore  bear  the  burden, 
although  it  may,  if  it  sees  fit.  commit  the  as- 
certainment of  either  or  both  of  these  facts 
t>o  the  judcrment  of  commissioners."     So  in 
Fallbrooh  Iitig.  Diet.  ▼.  Bradley,  164  U.  S. 
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112,  176,  41  L.  ed.  360,  394,  17  Sup.  Ct.  Rep. 
56,  the  court  8ay»!  "The  le^slature,  when 
it  fixes  the  district  itself,  is  supposed  to 
have  made  proper  inquiry,  and  to  have  final- 
ly and  conclusively  determined  the  fact  of 
benefits  to  the  land  included  in  the  district, 
and  the  citizen  has  no  constitutional  rieht 
to  anj  other  or  further  hearing  upon  that 
question."  In  further  support  of  the  doc- 
trine, see  Cooley,  Taxn.  2d  ed.  640;  King  v. 
Portland,  2  Or.  146;  Lent  v.  Tillson,  140  U. 
S.  316,  35  L.  ed.  410,  11  Sup.  Ct  Rep.  825; 
Williama  v.  Eggleaton,  170  U.  S.  304,  42  L. 
ed.  1047,  18  Sup.  Ct.  Rep.  617;  People  ew  rel. 
GHffin  V.  Brooklyn,  4  N:  Y.  419,  15  Am.  Dec. 
266;  Litchfield  v.  Vernon,  41  N.  Y.  123.  As 
has  been  indicated  by  some  of  the  foregoing 
references  to  the  authorities,  the  legislature 
may,  instead  of  fixing  and  prescribing  the 
taxing  district  itself,  refer  the  matter  to 
commissioners  or  local  boards  or  bodies  for 
their  ascertainment  and  determination;  and 


569,  4  Sup.  Ct.  Rep.  663;  WaUton  v.  Nevin, 
128  U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct.  Rep. 
192) ;  or  the  richt  of  injunction  against  col- 
lection is  accorded,  by  which  the  validity  of 
the  assessment  may  be  judicially  determined 
[MrMiUen  v.  Anderson,  95  U.  S.  37,  24  L.  ed. 
335).  In  such  case  he  cannot  be  heard  to 
complain  that  his  property  is  being  taken 
without  due  process  of  law.  The  case  of 
Paulsen  v.  Portland,  149  U.  S.  30,  37  L.  ed. 
637,  13  Sup.  Ct.  Rep.  750,  covers  the  question 
of  the  rignt  to  notice  and  a  hearing  quite 
fully;  and  it  is  significant  that  special  ref- 
erence is  made  to  the  ten  days'  notice  requir- 
ed to  be  given  under  §  104  of  the  charter 
as  it  then  stood,  after  the  assessment  had 
gone  upon  the  docket  of  city  liens,  and  before 
collection  can  be  proceeded  with,  which  is 
almost  the  exact  provision  now  contained  in 
§  141.  While  the  court  at  the  time  declined 
to  decide  that  such  a  notice  was  sufficient, 
yet,  if  the  cause  had  been  dependent  upon  it 


in  such  case  the  substituted  bodies  possess  alone,  it  is  not  altogether  clear  that  it  would 
and  exercise  legislative  functions,  and  their  have  held  it  insufficient.  So  it  was  held  by 
action  must  be  deemed  as  conclusive  upon   this  court,  in  conformity  with  the  prevailing 


the  subject  as  if  the  legislature  had  exercised 
the  authority  directly.  Coolev,  Taxn.  2d 
ed.  640.  The  doctrine  is  laid  down  in  Wil- 
liams V.  Eggleston,  170  U.  S.  304,  42  L.  ed. 
1047,  18  Su^.  Ct  Rep.  617,  as  follows: 
"Neither  can  it  be  doubted  that,  if  the  stats 
Constitution  does  not  prohibit,  the  legisla- 
ture, sp^iking  generally,  may  create  a  new 
taxing  district,  determine  what  territory 
shall  belong  to  such  district  and  what  prop- 
erty shall  be  considered  as  benefited  by  a 
proposed  improvement.  And  in  so  doing  it 
18  not  compelled  to  give  notice  to  the  parties 
resident  within  the  territory,  or  permit  a 
hearing  before  itself,  one  of  its  committees, 
or  any  other  tribunal,  as  to  the  question 
whether  the  property  so  included  within  the 
taxing  district  is  in  fact  benefited."  See 
also  Spencer  v.  Merchant,  100  N.  Y.  585,  3 
N.  E.  682;  Dickson  v.  Racine,  61  Wis.  545, 
21  N.  W.  620.  The  question  of  apportion- 
ment between  the  owners  when  the  authority 
is  delegated  is  quite  a  different  thing.  In 
such  case  the  commissioners  or  body  to 
which  the  duty  is  intrusted  act  quasi  judi- 
cially, and  there  must  be  notice  and  an  op- 
portunity to  be  heard  before  the  owner  can 
oe  finally  precluded  and  his  property  sub- 
jected to  the  payment  of  the  assessment. 
tfe^rs  ▼.  Boston  Street  Comrs.  173  Mass. 
350,  355,  53  N.  E.  876,  and  authorities  there 
cited.  See  also  2  Dill.  Mun.  Corp.  4th  ed.  i 
802a. 

The  manner  of  notice  and  the  specific  pe- 
riod of  time  in  the  proceedings  when  he  may 
be  heard  are  not  very  material,  so  that  rea- 
sonable opportunity  is  afforded  before  he 
has  been  deprived  of  his  property,  or  the  lien 
thereon  is  irrevocably  fixed.  So  it  has  been 
held  that  it  is  sufficient  if  the  party  is  ac- 
corded the  right  of  appeal  or  to  be  heard 
upon  an  application  for  abatement  (sec 
Totons  V.  Klamath  County,  33  Or.  225,  53 
Pac.  604:  Weed  v.  Boston,  172  Mass.  28,  42 
L.  R.  A.  642,  51  N.  E.  204) ;  or  the  assess- 
ment is  to  be  enforced  by  a  suit  to  which 
he  is  to  be  made  a  party  {Hagar  v.  Reclama- 
turn  Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
55  li.  R.  A. 


rule,  that,  if  provision  is  made  for  notice  to 
and  hearing  of  each  proprietor  at  some  stage 
of  the  proceeding  upon  the  question  of  what 

Eroportion  of  the  tax  shall  be  assessed  upon 
is  land,  there  is  not  a  taking  without  due 
process  of  law.  Wilson  v.  Salem,  24  Or. 
504,  34  Pac.  9,  691. 

The  principle  upon  which  is  based  the  au- 
thority to  take  money  as  a  tax  for  public 
use  is  that  the  taxpayer  receives,  or  is  sup- 
posed to  receive,  a  just  remuneration  in  the 
protection  which  the  government  affords  to 
life,  liberty,  and  property,  and  in  the  in- 
crease in  the  value  of  possessions  which 
comes  from  the  use  to  which  the  money 
raised  by  the  tax  is  applied.  Cooley,  Const. 
Lim.  6th  ed.  613.  Local  or  special  assess- 
ments for  local  improvements  stand  upon  a 
different  basis.  They  are  made  and  sustained 
upon  the  assumption  that  a  prescribed  por- 
tion of  the  community  is  to  be  especially 
benefited,  in  the  enhancement  of  the  value 
of  the  property  peculiarly  situated,  as  re- 
gards the  proposed  expenditure  of  the  funds 
to  be  raised  by  the  assessment.  It  is  but  a 
demand  of  simple  justice  that  special  con- 
tributions in  consideration  of  special  benefits 
should  be  made  by  those  receiving  the  benc;- 
fits,  but  such  contributions  ought  not,  by  the 
same  demand  of  justice,  to  be  enforced  in 
any  case  beyond  the  benefits  received. 
Cooley,  Taxn.  2d  ed.  606.  Such  an  assess- 
ment is  not  in  confiict  with  the  provision  of 
our  state  Constitution  requiring  that  ''all 
taxation  shall  be  equal  ana  uniform."  Art. 
1,  f  32;  Jrin,<7  v.  Portland,  2  Or.  146.  It 
must  be  conceded,  therefore,  as  was  said  by 
Mr.  Justice  Harlan  in  Nortcood  v.  Baker,  172 
U.  S.  269,  279,  43  L.  ed.  443,  447,  19  Sup. 
Ct.  Rep.  187,  that  "the  exaction  from  the 
owner  of  private  property  of  the  cost  of  a 
public  improvement  in  substantial  excess  of 
the  special  benefits  accruing  to  him  is.  to  the 
extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation."  The  em- 
mcDt  jurist  used  the  words  "substantial  ex- 
cess" advisedly,  because,  as  he  explains,  "es- 
62 
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act  equality  in  taxation  is-  not  always  at- 
tainable, and  for  that  reason  the  excess  of 
cost  over  special  benefits,  unless  it  be  of  a 
material  character,  ought  not  to  be  rejy;ard- 
ed  by  a  court  of  equity  when  its  aid  is  in- 
voked to  restrain  the  enforcement  of  a  spe- 
cial assessment."  Judicial  authority,  were 
it  necessary,  is  not  lacking  elsewhere  in  sup- 
port of  the  doctrine.  "The  whole  theory  of 
local  taxation  or  assessment,*'  says  the  su- 
preme court  of  Missouri  in  McCormack  v. 
Patohin,  53  Mo.  33,  14  Am.  Rep.  440,  "is  that 
the  improvements  for  which  uiey  are  levied 
afford  a  remuneration  in  the  way  of  bene- 
fits. A  law  which  would  attempt  to  make 
one  person  or  given  number  of  persons,  under 
the  guise  of  local  assessments,  pay  a  general 
revenue  for  the  public  at  large,  would  not  be 
an  exercise  of  the  taxing  power,  but  an  act 
of  confiscation."  So  in  State,  Hohoken  La/nd 
d  Jmprov.  Co,,  Prosecutor,  v.  Bohoken,  36  N. 
J.  L.  291,  it  was  held  tliat,  to  the  extent  of 
the  excess  of  an  assessment  above  benefits 
accruing  by  reason  thereof,  it  was  a  taking 
of  private  property  for  public  use  without 
compensation,  because  that  received  by  the 
owner  was  not  equal  to  that  taken  from  him. 
And  again,  in  Demtcr  v.  Boston,  176  Mass. 
247,  57  N.  E.  379  (a  recent  case),  the  court 
says:  "It  is  now  settled  law  in  this  court, 
as  it  is  in  the  Supreme  Court  of  the  United 
States  and  in  many  other  courts,  that  alter 
the  construction  of  a  public  improvement  a 
local  assessment  for  the  cost  of  it  cannot  be 
laid  upon  real  estate  in  substantial  excess  of 
the  benefit  received  by  the  property.  Such 
assessments  must  be  founded  on  the  benefits, 
and  be  proportional  to  the  benefits,"— citing 
the  NortDood  Case,  and,  among  others.  Sears 
v.  Boston  Street  Comrs,  173  Mass.  350,  855, 
53  N.  E.  876,  wherein  the  court  says  that 
"it  is  well  established  that  taxation  of  this 
kind  is  permissible  under  the  Constitution 
of  this  commonwealth  and  under  the  Con- 
stitution of  the  United  States  only  when 
founded  upon  special  and  peculiar  benefits  to 
the  property  irom  the  expenditure  on  ac- 
count 01  which  the  tax  is  laid,  and  then  only 
to  an  amount  not  exceedinf^  such  specicd 
and  peculiar  benefits."  This  marks  the 
boundary,  beyond  which  it  is  not  within  the 

Sower  of  the  legislature  to  go,  even  in  the 
etermination  of  benefits  as  applied  to  a  pre- 
scribed district.  When,  however,  it  is  plain- 
ly and  palpably  manifest  from  the  surround- 
ings (that  is,  from  the  physical  condition 
of  the  property  involved,  its  locality,  the 
character  of  the  work  or  improvement,  the 
assessment,  and  from  the  very  nature  of 
things)  that  such  an  assessment  is  not 
adapted  to  the  purpose,  and  is  reouiring  of 
the  owner  a  contribution  to  which  tie  should 
not  be  subjected  in  that  capacity,  the  court 
will  interfere  to  prevent  a  consummation  of 
the  injustice. 

But  we  are  more  concerned  with  the  man- 
ner of  apportionment  as  between  owners 
within  the  assessment  district.  In  this,  as 
in  prescribing  the  district,  the  legislature 
has  a  discretion  commensurate  with  the 
broad  domain  of  legislative  power.  2  Dill. 
Mun.  Corp.  4th  ed.  §  761,  subd.  4.  The  mode 
which  the  legislature  has  prescribed  it,  in 
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substance,  that  the  cost  of  the  half  street  fai 
front  shall  be  assessed  upon  the  abutting  lot 
or  part  of  lot,  and  that  the  coet  of  street  in- 
tersections shall  be  assessed  five  ninths  upon 
the  comer  lot,  and  the  remainder  upon  the 
adjacent  lot  in  the  quarter  block.  The  rule 
is  invariable,  and,  when  the  cost  of  the  im- 
provement in  front  or  at  an  intersection  is 
ascertained,  it  must  be  assessed  ux>on  the 
property;  and  no  discretion,  l^slative  or 
judicial*,  abides  with  the  municinal  authori- 
ties to  modify  or  abate  it  in  the  slightest 
measure.  The  method  is  perhaps  the  least 
justifiable,  as  a  general  rule,  ol  any  that  has 
been  devised,  but  that  does  not  signify  that 
it  is  not  proper  in  any  case.  The  Norwood 
Case  would  seem,  at  first  thought^  to  forbid 
the  application  under  all  con£tions  of  the 
front-foot  rule,  but  it  was  probably  not  in- 
tended that  it  should  be  so  far-reaching  in 
its  significance.  As  applied  to  that  case, 
and  all  similar  cases,  it  must  be  accepted 
as  controlling.  The  rule  has  been  many 
times  upheld,  and  it  is  believed  it  yet  may 
be,  where  the  conditions  are  such  thsit  it  may 
reasonably  be  supposed  that  the  methoa 
adopted  will  secure  a  proportional  distribu- 
tion of  the  burden  accordmg  to  the  bmefits. 
Thus,  in  Sears  v.  Boston,  173  Mass.  71,  43 
L.  R.  A.  834,  53  N.  E.  138,  an  assessment  for 
sprinkling  a  street  was  sustained  by  the  rule, 
because  it  did  not  appear  that,  as  applied 
to  the  property  assessed,  it  was  not  an  ap- 
proximately accurate  method  of.  determining 
benefits.  In  the  opinion  the  proposition  is 
stated  that,  "while  these  assessments  must 
be  founded  upon  benefits,  the  courts  have 
generally  recognized  the  difficulty,  and  la 
many  cases  the  impracticability,  of  attempt- 
ing to  estimate  benefits  to  estates  one  by  one 
without  some  rule  or  principle  of  general  ap- 
plication which  will  make  the  assessments 
reasonable  and  proportional,  according  to 
the  benefits.  AccorainjB;ly  the  determination 
of  such  a  rule  or  principle  by  the  l^slature 
itself,  or  by  the  tribunal  appointed  by  the 
legislature  to  make  the  assessments,  has 
commonly  been  upheld  by  the  courts.  If, 
however,  its  eflfect  plainly  is  to  make  an  as- 
sessment upon  any  estate  substantially  in  ex- 
cess of  the  boiefit  received,  it  is  set  aside." 
This  case  was  decided  March  8,  1899,  since 
the  announcement  of  the  Norwood  Case.  In 
the  September  prior,  the  same  court  decided 
the  case  of  Weed  v.  Boston,  172  Mass.  28, 
42  L.  R.  A.  642,  51  N.  E.  204,  wherein  it  was 
held  that  assessments  according  to  frontage 
of  lots  on  a  strip  of  private  land  taken  for  a 
sewer  may  be  so  grossly  disproportionate  to 
the  benefits  received  by  the  land  from  the 
sewer  that  a  statute  authorizing  them  is  un- 
constitutional. The  court  says:  "The 
weight  of  authority  is  that  an  assessment 
according  to  the  frontage  of  lots  abutting 
upon  a  street  or  a  public  wsly  in  a  city  some- 
times may  be  a  reasonable  'mode  of  making 
an  assessment  for  the  cost  of  constructing  a 
sewer  in  such  street  or  way,  because  of  the 
similarity  of  the  lots,  but  that  such  an  as-* 
sessment*  when  the  sewer  is  not  constructed 
in  a  street  or  way,  or  is  constructed  in  the 
country,  where  the  lots  abutting  are  not  laid 
out  as  building  lots,  often  would  be  unrea- 
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•onable."  In  the  May  following  the  an- 
nouncement of  the  case  of  Beara  v.  Boston, 
173  Mass.  71,  43  L.  K.  A.  834,  53  N.  £.  138, 
another  case  was  decided,  entitled  Sears  v. 
Boston  Street  Cornrs.  173  Mass.  350,  53  N. 
£.  876,  whereby  it  was  held  that  an  act  pur- 
porting to  give  the  street  commissioners 
power  to  levy  a  local  assessment  for  a  bur- 
den that  was  clearly  general  in  its  character, 
and  that  ought  to  be  borne  by  the  state  at 
large,  was  invalid.  And  a  year  later  the  de- 
cision of  Dewter  v.  Boston,  176  Mass.  247,  57 
N.  E.  380,  was  handed  down,  which  holds  that 
tJie  rule  is  vicious  as  applied  to  the  construc- 
tion of  a  sewer  which,  oy  reason  of  its  turn- 
ing at  right  angles  upon  plaintiff's  lot,  im- 
posed a  double  burden  (being  assessed  upon 
the  two  sides)  as  compared  with  other  lots. 
The  rule  was  applied  by  the  common  council 
and  upheld  in  Wilson  v.  8<Uem,  24  Or.  504, 

34  Pac.  9,  691,  upon  the  ground  that  the  leg- 
islative judgment  of  the  council  had  settled 
the  matter  as  being  an  appropriate  measure 
of  benefits  in  that  case. 

The  only  basis  upon  which  any  devised 
method  can  be  sustained  is  that  >t  is  rea- 
sonably calculated  to  the  promotion  of  a 
substantial  proportional  distribution  of  the 
burden  according  to  benefits.  Mr.  Dillon 
says:  "The  legislature  has,  within  legisla- 
tive limits,  a  discretion  in  providing  the 
mode  of  ascertaining  the  benefits;  but,  even 
in  the  absence  of  express  c(mstitutional  re- 
striction, its  power  is  not  unlimited.  This 
ascertainment  may  be  made,  and  usually  is, 
by  a  separate  and  actual  estimate  of  spe- 
cial benefits.  But  where  the  lots  in  a  town 
or  city  are  small,  of  the  same  depth,  and 
similarly  situated,  an  ascertainment,  under 
the  conditions  mentioned  in  a  previous  sec- 
tion, may  be  authorized  on  the  basis  of 
frortage.  which  is  a  convenient  substitute 
for  an  actual  estimate;  but  this  mode  can- 
not be  authorized  where  it  must  inevitably 
operate  with  manifest  inequality,  as  will 
often  be  the  case  with  rural  or  suburban 
pro])erty,  or  where,  from  the  circumstances, 
it  is  clear  that  it  is  legally  impossible  that 
an  apportionment  of 'the  cost  on  this  basis 
can  be  just  or  equal,  or  approximately  so, 
and  where  injustice  must  certainly  result 
from  its  adoption.  The  same  general  prin- 
ciple applies  to  an  assessment  upon  the  basis 
of  superficial  area;  and  therefore  where  an 
assessment  in  this  mode  was  authorized  to 
be  made,  and  was  made  equally  upon  lands 
remote  from  the  sewer  and  only  slightly 
benefited,  with  no  provision  securing  the 
right  to  connect  with  it,  and  upon  lots  front- 
ing on  the  sewer  and  greatly  benefited,  the 
court  considered  the  mode  so  arbitrary,  so 
certain  to  work  injustice,  so  flagrantly  op- 
posed to  the  principle  of  contribution  in  pro- 
portion to  benefits,  as  to  be  unconstitution- 
al." 2  Dill.  Mun.  Corp.  4th  ed.  §  809,  p.  989. 
So  it  was  held  upon  like  principle  oy  this 
court  that  an  assessment  for  a  local  im- 
provement upon  property  not  at  all  benefited, 
rilthoiifirh  within  the  taxing  district,  would  be 
annulled,  as  it  would  amoimt  to  a  taking 
without  due  process  of  law.  Oregon  rf  C.  /i. 
Co,  V.  Portland,  25  Or.  229,  22  L.  R.  A.  713, 

35  Pac.  452.  llie  same  idea  pervades  the 
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judicial  utterances  of  the  Supreme  Court 
of  the  United  States.  Parsohs  v.  District  of 
Columbia,  170  U.  8.  45,  42  L.  ed.  943,  18 
Sup.  Ct.  Rep.  521,  is  a  case  wherein  Congress 
by  legislative  eiiBctment  provided  for  a  com- 
prehensive system  of  water  supply  in  the 
District  of  Columbia,  through  street  mains, 
and  that  the  assessment  for  such  purpose 
should  be  levied  upon  abutting  lots  or  prop- 
erty at  the  rate  of  $1.25  per  foot  front.  It 
was  objected  tliat  the  system  adopted  did 
not  afford  the  owner  an  opportunity  to  be 
heard  upon  the  question  of  costs,  benefits, 
or  apportionment,  and  that  the  assessment 
was  not  made  upon  the  basis  of  benefits  to 
the  property  assessed.  But  the  court  held 
(Mr.  Justice  Shiras  announcing  the  opinion) 
that  none  of  the  objections  were  well  taken. 
"Our  conclusion,"  it  was  said,  "is  that  it 
was  competent  for  Congress  to  create  a  gen- 
eral system  to  store  water  and  furnish  it 
to  the  inhabitants  of  the  District,  and  to  pre- 
scribe the  amount  of  the  assessment  and  the 
method  of  its  collection,  and  that  the  plain- 
tiff in  error  cannot  be  heard  to  complain 
that  he  was  not  notified  of  the  creation  of 
such  a  system,  or  consulted  as  to  the  proba- 
ble cost  thereof.  He  is  presumed  to  have  no- 
tice' of  these  general  laws  regulating  such 
matters.  The  power  conferred  upon  the 
commissioners  was  not  to  make  assessments 
upon  abutting  properties,  nor  to  give  notice 
to  the  property  owners  of  such  assessments, 
but  to  determine  the  question  of  the  pro- 
priety and  necessity  of  laying  water  mains 
and  water  pipes,  and  of  erecting  fire  plugs 
and  hydrants,  and  their  bona  fide  exercise  of 
such  a  power  cannot  be  reviewed  by  the 
courts."  The  opinion  quotes  from  2  Dill. 
Mun.  Corp.  4th  ed.  §  752,  as  follows: 
"Whether  the  expense  of  making  such  im- 
provements shall  be  paid  out  of  the  general 
treasury,  or  be  assessed  upon  the  abutting 
property,  or  other  property  specially  benefit- 
ed, acnd,  if  in  the  latter  mode,  whether  the 
assessment  shall  be  upon  all  property  found 
to  be  benefited,  or  alcme  upon  the  abutters, 
according  to  frontage  or  according  to  the 
area  of  their  lots,  is,  according  to  the  pres- 
ent weight  of  authority,  considered  to  be  a 
question  of  legislative  expediency."  The 
NoriDOod  Case  distinguishes  this  by  the  sig- 
nificant observation  that  "there  is  no  suck 
disproportion  between  the  amount  assessed 
and  the  actual  cost  as  to  show  any  abuse  of 
legislative  power."  In  Bauman  v.  Ross,  167 
U.  S.  548,  42  L.  ed.  270,  17  Sup.  Ct.  Rep. 
966  (decided  in  1896),  it  was  said:  "The 
rule  of  apportioiim«it  among  the  parcels  of 
land  benented  also  rests  within  the  discre- 
tion of  the  legislature,  and  may  be  directed 
to  be  in  proporticm  to  the  position,  the  front- 
age, the  area,  or 'the  market  value  of  the 
lands,  or  in  proportion  to  the  benefits  as 
estimated  by  commissioners."  See  also  Mat- 
tmgly  v.  District  of  Columbia,  97  U.  S.  687, 
24  h,  ed.  1098.  Walston  v.  Nevin,  128  U.  S. 
578,  32  L.  ed.  544,  9  Sup.  Ct.  Rep.  192,  is 
very  similar,  as  respects  the  matters  in  con- 
troversy, to  the  case  at  bar.  The  statute 
prescribing  the  manner  of  making  assess- 
ments is  as  follows:  "When  the  improve- 
ment is  the  original  construction   of  any 
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street/'  etc.,  "such  improvement  shall  be 
made  at  the  exclusive  cost  of  the  owners  of 
lots  in  each  fourth  of  a  square,  to  be  equally 
apportioned  by  the  c^eneral  council  according 
to  the  number  of  the  square  feet  owned  by 
them  respectively,  except  that  corner  lots 
.  .  .  shall  pay  25  per  cent  more  than  oth- 
ers for  such  improvements.  Each  subdivi- 
sion of  territory  bounded  on  all  sides  by 
principal  streets  shall  be  deemed  a  square." 
An  assessment  made  in  pursuance  of  the 
statute  was  attacked  as  in  conflict  with  the 
14th  Amendment  of  the  naticmal  CSonstitu- 
tion,  but  it  was  upheld,  the  court  saying: 
"The  statute  has  been  repeatedly  before  the 
Kentucky  court  of  appeals,  which  has  sus- 
tained it  as  constitutional  and  proper  legis- 
lation ;  the  powers  vested  thereby  in  the  local 
government  being  subjected  to  the  supervi- 
sion of  the  courts,  'where  the  particular  facts 
in  each  case  can  be  examined,  and  the  con- 
troversy determined  by  those  rules  and  prin- 
ciples which  have  always  governed  courts  in 
dealing  with  questions  of  assessment  and 
taxation,' " — citing  Preston  v.  RohertSf  12 
Bush,  570;  Beck  v.  Ohat,  12  Bush,  268; 
Broadtray  Baptist  Church  v.  McAiee,  8 
Bush,  508,  8  Am.  Rep.  480.  Further  on  in 
the  opinion  the  court  cites  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616.  After 
quoting  from  the  opinion  of  Mr.  Justice  Mil- 
ler, it  draws  the  conclusion  therefrom  "that 
neither  the  corporate  agency  by  which  the 
work  is  done,  the  excessive  price  which  the 
statute  allows  therefor,  nor  the  relative  im- 
portance of  the  work  to  the  value  of  the  land 
assessed,  nor  the  fact  that  the  assessment  is 
made  before  the  work  is  done,  nor  that  the 
assessment  is  unequal  as  regards  the  benefits 
conferred,  nor  that  personal  judgments  are 
rendered  for  the  amount  assessed,  are  mat- 
ters in  which  the  state  authorities  are  con- 
trolled by  the  Federal  Constitution.  So  the 
determination  of  the  taxing  district  and  the 
manner  of  the  apportionment  are  all  within 
the  lefifislative  power.  .  .  .  And,  when- 
ever the  law  operates  alike  on  all  persons 
and  property  similarly  situated,  equal  pro- 
tection cannot  be  saii  to  be  denied."  The 
same  principle  is  maintained  in  the  case  of 
Ke  Washinpton  Avenue ,  69  Pa.  352,  8  Am. 
Rep.  265,  where  it  was  held  (Mr.  Justice 
Agnew  rendering  the  opinion)  that  it  was  in- 
competent for  the  legislature  to  create  a  dis- 
trict mainly  in  rural  domain  for  the  con- 
struction of  an  artificial  road  7  miles  long, 
the  expense  to  be  paid  by  assessments  upon 
lands  within  the  district.  It  was  apparent 
from  the  very  nature  of  things  that  the  road 
was  a  general  public  benefit,  for  which  a 
local  assessment  could  not  be  maintained, 
and  in  this  respect  was  like  the  case  of  Sears 
V.  Boston  Street  Comrs.  173  Mass.  350,  63 
N.  E.  876.  In  the  course  of  the  opinion  it 
was  said:  "Taxation,  according  to  benefits 
received,  is  neither  unequal  nor  unjust,  and 
cannot,  therefore,  come  into  conflict  with 
those  clauses  in  the  Bill  of  Rights  which  re- 
gard as  sacred  the  right  of  private  property. 
So  long,  therefore,  as  a  law  faithfully  and 
reasonably  provides  for  a  just  assessment  ac- 
cording to  the  benefits  conferred,  and  does 
not  impose  unfair  and  unequal  burdens,  it 
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cannot  be  said  to  exceed  the  legislative  pow- 
er of  taxation,  when  exercised  for  proper  ob- 
jects. It  is  on  this  ground  only  that  as- 
sessment according  to  the  frontage  of  prop- 
erty on  a  public  street  to  pay  for  its  open- 
ing, grading,  and  paving  is  to  be  justified. 
As  a  practical  result,  m  cities  and  large 
towns,  the  per  foot  front  mode  of  assessment 
reaches  a  just  and  equal  apportionment  in 
most  cases.  Hence  this  mode  has  been 
deemed  a  reasonable  exercise  of  the  taxing 
power  in  such  places,  with  a  view  to  taxa- 
tion according  to  the  benefits  received.  What- 
ever doubt  might  have  been  ori^nally  en- 
tertained of  it  as  a  substitute  which  it  real- 
ly is  for  actual  assessment  by  jurors  or  as- 
sessors under  oath,  it  has  been  so  often  sanc- 
tioned by  decision,  it  would  ill  become  us 
now  to  unsettle  its  foundation  by  disputing 
its  principle.  But  it  is  an  admitted  substi- 
tute, only  because  practically  it  arrives,  as 
nearly  as  human  judgment  can  ordinarily 
reach,  at  a  reasonable  and  just  apportionment 
of  the  benefits  on  the  abutting  properties. 
Hence  the  fairness  of  the  rule  of  charging 
benefits  by  frontage  was  a  conceded  point  in 
Hammett  v.  Philadelphia,  65  Pa.  155,  3  Am. 
Rep.  615.  But  this  rule,  as  a  practical  ad- 
justment of  proportional  benefits,  can  apply 
only  to  cities  and  large  towns,  when  the  den- 
sity of  population  along  the  street,  and  the 
small  size  of  lots,  make  it  a  reasonably  cer- 
tain mode  of  arriving  at  a  true  result."  See 
also  Cleveland  v.  Tripp,  13  R.  I.  50;  Raleigh 
V.  Peace,  110  N.  C.  32,  17  L.  R,  A.  330,  14 
S.  E.  521;  Allen  r.  Davenport,  107  Iowa, 
90,  77  N.  W.  532. 

Since  the  decision  of  the  Norwood  Case, 
assessments  by  the  front-foot  rule  have  been 
sustained  in  several  of  the  states  of  the 
Union.  In  the  case  of  Cass  Farm  Co.  v. 
Detroit,  124  Mich.  433,  83  N.  W.  108,  which 
involved  a  street  pavement,  in  the  course  of 
the  opinion  the  court  quotes  from  Mr.  Jus- 
tice Coolev  in  Sheley  v.  Detroit,  45  Mich. 
431,  8  N.  yf,  52,  as  follows:  "We  might  fill 
pages  with  the  names  of  cases  decided  in  oth- 
er states  which  have  sustained  assessments 
for  improving  streets,  though  the  apportion- 
ment of  the  cost  was  made  on  the  same  ba^^ia 
as  the  one  before  us.  If  anything  can  be  re- 
garded as  settled  in  municipal  law  in  this 
country,  the  power  of  the  legislature  to  per- 
mit such  assessments,  and  to  direct  an  ap- 
portionment of  the  cost  by  frontage,  should 
by  this  time  be  considered  as  no  longer  open 
to  controversy.  Writers  (m  constitutional 
law,  on  municipal  law,  and  on  the  law  of 
taxation  have  collected  the  cases,  and  have 
recognized  the  principle  as  settled;  and,  if 
the  question  were  new  in  this  state,  we  might 
think  it  important  to  refer  to  what  they  ssxy. 
But  the  question  is  not  new.  It  was  Wt- 
tied  for  us  thirty  years  ago.''  But  the  court 
distinguished  the  case  from  that  of  Norwood 
V.  Baker  on  the  ground  that  it  was  for  pav- 
ing a  street,  while  that  was  for  street-open- 
ing purposes,  and  refused  to  disturb  the  rule 
that  had  been  so  long  followed  in  the  state. 
In  Indiana  it  was  sustained  in  Adafns  v. 
Shclhyville,  154  Ind.  467,  49  L.  R.  A.  797, 
57  N.  E.  114.  The  case  involved  a  stone 
curbing,  where  what  is  known  as  the  "Bai- 
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xctt  law"  was  upheld.  The  mle  was  also 
sustained  in  North  Dakota,  in  Webster  y. 
Fargo,  9  N.  D.  208,  82  N.  W.  732  (an  assess- 
ment for  street  paying) ;  in  Minnesota,  in 
State  e9  rel,  Wheelef-  y.  Ramsey  County 
Diet,  Ct.  80  Minn.  293,  83  N.  W.  183  (also 
for  street  paying) ;  in  Missouri,  in  Hemanv, 
Allen,  156  Mo.  634,  57  S..  W.  559,  and  Bar- 
ber Asphalt  Paving  Co,  y.  French,  158  Mo. 
534,  54  L.  R.  A.  492,  58  S.  W.  934  (the  for- 
mer of  which  inyolyed  a  sewer  assessment^ 
and  the  latter  the  pavement  of  a  street) ; 
in  New  York,  by  the  court  of  appeals,  in 
Cande  y.  Schenectady,  164  N.  T.  258,  58  N. 
£.  130  (a  street-paying  case) ;  and  in  Cali- 
fornia, in  Hadley  y.  Dague,  130  Cal.  207,  62 
Pac.  500  (for  street  improyement) .  Texas 
has  condemned  the  rule  imqualifledly(fl'u^o^ 
eson  y.  Btorrie,  92  Tex.  685,  45  L.  R.  A. 
289,  51  S.  W.  848),  and  the  Federal  circuit 
courts  are  uniform  in  their  holding  to  the 
same  purpose  (Fay  y.  Springfield,  94  Fed. 
400;  Loeh  y.  Columlna  Ttop,  91  Fed.  37; 
Charles  y.  Marion,  98  Fed.  166,  100  Fed. 
638;  Cowley  y.  Spokane,  99  Fed.  840). 

But  we  are  inclined  to  belieye  that  the  bet- 
ter doctrine  deducible  from  adjudged  cases, 
including  those  of  the  Supreme  Court  of  the 
United  States,  is  that  the  assessment  will  be 
upheld,  whateyer  it  is  not  patent  and  ob- 
yioiis  from  the  nature  and  location  of  the 
proper^  inyolyed,  the  district  prescribed,  the 
condition  and  character  of  the  improvement, 
the  cost  and  relative  value  of  the  property  to 
the  assessment,  that  the  plan  or  method 
adopted  has  resulted  in  imposing  a  burden  in 
substantial  excess  of  the  benefit,  or  dispro- 
portionate within  the  district  as  between 
owners.  This  must  be  so,  logically  and  nec- 
essarily, in  view  of  the  broad  latitude  ac- 
corded the  legislature,  in  its  discretion,  to 
prescribe  the  texin^  district,  and  the  manner 
and  method  of  making  the  assessment  within 
the  district,  as  it  concerns  individual  owners 
and  proprietors.  As  the  writers  say,  the  au- 
thority of  the  l^slature  in  these  respects  is 
almost  without  limit;  yet  that  there  is  a 
limit  beyond  which  it  cannot  go  all  will 
concede.  When,  however,  it  has  exercised 
its  legislative  discretion,  and  prescribed  a 
district  and  adopted  a  method,  it  ought  to 
be  plain  and  indisputable  that  it  has  ex- 
ceeded its  constitutional  authority,  before 
the  court  should  undertake  to  set  at  naught 
its  declared  will.  Neither  ought  the  system 
to  be  condemned  because  there  may  be  excep- 
tions wherein  it  would  work  a  le^l  injury 
to  enforce  it.  If  such  an  exception  arises, 
as  was  the  case  in  Oregon  d  C.  R,  Co,  v. 
Portland,  25  Or.  229,  22  L.  R.  A.  713,  35  Pac. 
452,  the  court  will  not  enforce  it,  but  it  will 
hesitate  long  to  condemn  the  rule  because  of 
the  exception.  The  rule  upon  which  the  as- 
sessment is  made  in  the  present  case  has 
been  upheld  in  several  jurisdictions.  War- 
ren y.  Eenly,  31  Iowa,  31;  Catch  v.  Des 
Moines,  63  Iowa,  718,  18  N.  W.  310;  Sands 
y.  Richmond,  31  Gratt,  571,  31  Am.  Rep. 
742:  White  v.  People  ew  rel,  Bloomington, 
94  111.  604.  Upon  this  subject  Mr.  Dillon 
observes :  "It  may  be  true  that  in  some  in- 
stances more  hardship  will  be  occasioned  by 
requiring  each  owner  to  make  or  pay  for  the ' 
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improvement  in  front  of  his  own  property 
than  if  the  cost  were  assessed  on  the  basis  of 
frontage  or  of  supposed  benefits  received. 
Still  it  seems  to  the  author  difficult  to  find 
satisfactory  and  solid  ground  on  which  to 
discriminate  the  cases  so  as  to  hold  that  one 
is  within  the  constitutional  power  of  the  leg- 
islature, and  the  other  is  not."  2  Dill.  Mun. 
Corp.  4th  ed.  §  753. 

Now,  let  us  look  at  the  law,  and  ascertain, 
if  we  can,  whether  it  is  legally  sustainable 
upon  principle.    The  common  council  is  em- 
powered by  the  legislature  to  fix  and  deter- 
mine the  taxing  district.     This  it  did  by 
adopting  the  resolution  of  intention  to  make 
the  improvement.    Its  action  in  this  regard 
is  le^slative  in  character,  and  it  was  not 
requisite  that  the  legislature  should  have 
provided  for  notice  before  the  council  was 
authorized  to  act.    In  prescribing  the  dis- 
trict, it  must  be  presumed,  as  would  have 
been  the  case  if  the  legislature  had  itself 
acted  directly,  that  it  took  into  consideration 
the  exceptional  benefits  that  would  accrue  to 
the  property  which  it  was  intended  should  be 
chargeawith  the  burden,  because  it  could  in- 
augurate or  make  such  an  assessment  upon 
no  other  basis.     A  notice  in  the  present  in- 
stance was  required  bj  the  charter,  and  giv- 
en, however,  and,  while  it  was  for  the  pur- 
pose of  acquiring  jurisdiction,  it  gave  the 
property  holders  an  opportunity  to  appear 
and  file  objections  to  the  improvement;  and 
it  was  perfectly  competent  for  them  to  raise 
both  the  objection  that  as  a  district  the  costs 
would  be  in  excess  of  the  exceptional  benefits 
to  the  property  involved,  and  that  as  it  re- 
spects individual  holders,  and  between  them- 
selves, the  assessment  would  not  be  propor- 
tional to  the  relative  benefits  to  be  derived 
from  the  improvement.    This  is  what,   in 
fact,  was  done  by  the  plaintiffs,  as  shown  by 
the  record,  and  upon  this  issue  they  were 
accorded  a  hearing.    It  was  also  possible  for 
the  common  council  to  determine  the  matter 
with  reasonable  accuracy,  as  the  probable 
cost  and  distributive  share  thereof  among 
the  holders  was  known  to  them,  as  was  also 
the  locality  and  situation  of  the  property  to 
be  assessed.    The  manner  adopted  for  the  as- 
sessment of  the  costs  and  expenses  against 
the  respective  lots  is  wholly  legislative  in 
its  nature.    The  common  council  is  accorded 
no  discretion,  but  is  to  make  the  assessment 
as  directed  by  the  charter.     Its  function  in 
that  respect  is  clerical,  merely,  as  no  choice 
is  lodged  with  it  to  vary  the  rule  adopted. 
Such  being  the  nature  of  the  assessment,  no 
notice  or  hearing  would  seem  to  be  requisite 
under  Parsons  v.  District  of  Columbia,  170 
U.  S.  46,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521. 
But  the  charter  afforded  an  opportunity  to 
be  heard  sufficient  under  other  authorities  to 
support    the    assessment.    There    are    four 
several    notices    required    along    the    way: 
First,  of  the  proposed  improvement;  second, 
inviting  proposals  for  doing  the  work;  third, 
touching  the  acceptance  of  the  work ;  fourth, 
ten  days'  notice  of  the  entry  of  the  assess- 
ment in  the  docket  of  city  liens.     Ample  op* 
portunity  was  thus  afforded  the  owners  to 
appear  and  interpose  the  constitutional  ob- 
jections, which  is  all  that  is  sought  to  be 
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done  in  this  proceeding.  The  impravement 
consists  of  an  elevat^  roadway,  ranging 
from  10  to  15  feet  in  height  throughout,  ex* 
cept  at  one  intersection,  which  was  a  fill; 
and  it  is  apparent  that  the  cost  of  the  work 
was  practically  uniform  throughout,  and  the 
assessment  against  the  lots  was  therefore  as 
nearly  proportional  according  to  benefits  as 
could  be  devised.  At  least,  it  is  not  appar- 
ent that  there  is  any  substantial  excess  of 
costs  above  benefits,  nor  is  there  such  a  dis- 
proportionate distribution  of  the  burden  as 
to  justify  the  oourt  in  declaring  the  assess- 
ment an  arbitrary  exaction  by  the  legisla- 
ture. It  is  beyond  the  power  of  human  in- 
genuity to  adopt  any  plan  or  mode  of  assess- 
ment that  will  operate  to  produce  exact  uni- 
formity, and  all  that  may  be  expected  is  a 
reasonable  approximation  to  sucn  a  stand- 
ard, and  the  rule  adopted  under  the  charter 
fulfils  the  condition  as  applied  to  the  pres- 
ent controversy.  There  is  no  doubt  that  the 
property  was  benefited  in  excess  of  the  costs 
and  expenses.  These  considerations  affirm 
the  decree  of  the  court  below,  and  sustain  as 
valid  the  assessment  involved  by  the  proceed- 
ing. We  have  arrived  at  this  conclusion  not 
without  some  misgivings.  But,  in  view  of 
the  fact  that  the  manner  of  the  assessment, 
as  here  found  to  exist,  has  been  followed  sub- 
stantially in  its  present  form  since  1864 
(see  published  charter  of  the  city  of  Port- 
land of  1872) ;  that  many  miles  of  street  im- 
provements, in  various*  forms,  have  been 
made  and  constructed  in  pursuance  of  it; 
that  hundreds  of  thousands  of  dollars  have 


been  expended  under  the  rule;  that  numer- 
ous titles  are  depending  upon  it,  and  to  that 
extent  it  has  become  a  rule  of  property ;  that 
tax  bills  issued  in  pursuance  of  it  are  bought 
and  sold  in  the  market  upon  the  faith  of  it; 
that  many  bonds  are  outstanding,  depending 
for  their  validity  upon  its  legality;  and  that 
it  has  time  and  time  again  been  before  the 
courts  of  the  state  and  sustained,  although 
not  upon  the  exact  point  here  invK^ved 
(which  was  never  mooted  until  after  the  de- 
cision in  the  Nonoood  Case), — ^we  deem  it 
unwise  at  this  late  date  to  disturb  it  and  set 
the  wh(de  matter  at  large,  as  if  there  had 
never  been  a  law  upon  the  subject,  thus  un- 
settling the  financial  autonomy  of  the  city 
government,  and  perhaps  many  titles  within 
its  domain.  It  would  oe  far  better  that  the 
legislature  should  change  the  procedure, 
than  that  we  should  nullify  it  ah  initio,  with 
a  long  train  of  evils  certain  to  follow  in  its 
wake;  and  to  that  source  of  power  resort 
should  be  had,  if  an  evil  exists,  for  its  repara- 
tion. Where  a  law  is  clearly  without  the 
pale  of  the  Constitution,  state  or  national, 
the  courts  will  not  hesitate  to  declare  it 
void.  But  unless  it  so  appears,  or  where  a 
reasonable  doubt  exists,  it  should  be  re- 
solved in  favor  of  upholding  the  will  of  the 
legislature,  which  department  of  thegovem- 
nient  is  as  much  bound  by  the  letter  of  the 
Constitution  as  the  judiciary,  and  is  always 
presumed  to  have  acted  within  its  authority. 

Affirmed  by  the   Supreme  Court  of  the 
United  States  January  27,  1902. 
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The   manufacturer   of   a   drop   press   Is 
not  liable  to  a  purchaser's  employee 

for  injuries  caused  by  the  breaking  of  a  de- 
fective hook  holding  a  heavy  weight,  the 
cause  of  the  Injury  not  being  in  its  nature 
imminently  dangerous,  and  there  being  no 
fraud  or  concealment  or  implied  Invitation  to 
the  employee  to  use  the  machine. 

(December  11,  1901.) 

ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
personal    injuries    alleged     to     have    been 
caused  by  defendant's  negligence.  Sustained. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Ooiiuitoek  St  Oardaer,  for  de- 
fendant, in  support  of  the  demurrer: 

The  maker  or  vender  of  a  chattel  is  not 
liable  to  persons  other  than  those  contract- 
ing with  him,  for  injuries  arising  from  de- 
fects in  such  chattel. 

Winterbottom  v.  Wright,  10  Mees.  &  W. 
109;  Collis  V.  Belden,  L.  R.  3  C.  P.  4D5: 
Longmeid  v.  Holliday,  6  Exch.  761;  Cu9tin 
V.  Somerset,  140  Pa.  70,  12  L.  R.  A.  322. 
21  Atl.  244;  National  Sav.  Bank  v.  Ward. 
100  U.  S.  195,  25  L.  ed.  621;  Bragdon  v. 
Perhins-CampheU  Co.  30  C.  C.  A.  667,  5d 
U.  S.  App.  91,  87  Fed.  109;  Losee  v.  Clute, 
61  N.  Y.  494,  10  Am.  Rep.  638;  yeeker  v. 
Harvey,  49  Mich.  517,  14  N.  W.  503;  Loof> 
V.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543: 
Heizer  v.  Kingsland  d  D.  Mfg.  Co.  110  Mo. 
606,  15  L.  R.  A.  821,  19  S.  W.  630;  Pollock. 
Torts,  Ist  ed.  ••420,  449,  450;  Wharton. 
Neg.  2d  ed.  §  438. 

Afessrs.  Page  &  Pa.se  A  Owihinsy  for 
plaintiff,  contra: 


Nora. — As  to  right  of  purchaser  of  boiler  to 
recover  for  damages  which  he  Is  compelled  to 
pay  to  an  employee  for  Injuries  caused  by  an  ex- 
plosion of  the  boiler,  see.  In  this  series,  Doston 
Woven  Hose  ft  Rubber  Co.  v.  Kendall  (Mass.) 
51  L.  a.  A.  781. 

As  to  liability  of  seller  of  article  for  personal 
Injuries  caused  thereby,  see,  in  this  series, 
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Schubert  v.  J.  R.  Clark  Co.  (Minn.)  15  L.  R. 
A.  818,  and  note ;  Ilelser  v.  Kingsland  &  D.  Mfg. 
Co.  (Mo.)  15  L.  R.  A.  821 :  State  use  of  Hart- 
love  V.  Fox  (Md.)  24  L.  R.  A.  679;  Lewis  v. 
Terry  (Cal.)  31  L.  R.  A.  220;  Smith  v.  Clarke 
Hardware  Co.  (Ga.)  39  L.  R.  A.  607:  Tyler  v. 
Moody  (Ky.j  54  L.  R.  A.  417:  and  Ives  v.  Wei- 
den  (Iowa)  54  L.  R.  A.  854. 
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'Segligmm  upon  the  part  of  the  maaufac- 
turer  and  Tender  of  a  machine  U  negligence 
at  the  fountain  source. 

It  seeme  the  height  of  absurdity  to  de- 
clare that  the  manufacturer  and  vender  of 
a  dangerously  defective  machine  is  not  re- 
sponsible for  injuries  caused  by  such  dan- 
gerous defects  to  the  servants  of  the  pur- 
chaser thereof,  when  he  has  every  reason  to 
know  that  the  machine  is  to  be  operated, 
not  by  the  purchaser  personally,  but  by  the 
servants  of  such  jpurchaser. 

Where  the  sale  is  made  to  a  corporation, 
the  manufacturer  of  course  anticipates  at 
the  time  of  the  sale  that  it  is  the  servants 
of  the  purchaser  who  will  be  brought  in  con- 
tact with  his  defective  work,  if  anv  exist  in 
the  machine  sold.  When  he  thus  knows,  or 
has  reason  to  anticipate,  that  his  work  may 
prove  dangerous  to  particular  persons  or  a 
particular  class  of  persons,  why  should  he 
not  be  held  responsible  to  such  persons  or 
class? 

A  person  ought  always  to  be  held  respon- 
sible to  those  whom  ho  has  reason  to  antici- 
pate that  his  negligence  may  injure. 

Thomas  v.  Winchester^  6  N.  Y.  307,  57 
Am.  Dec.  455;  Norton  v.  BewaU,  100  Mass. 
143,  8  Am.  Rep.  298;  Dwois  t.  Quamieri, 
45  Ohio  St.  470,  15  N.  E.  350;  Blood  Balm 
Co.  V.  Cooper,  83  6a.  457,  5  L.  R.  A.  612, 
10  S.  E.  118;  Wellington  v.  Downer  Kero- 
sene on  Co.  104  Mass.  64;  Elhins  v.  Mo- 
Kean,  79  Pa.  493;  Bishop  v.  Weber,  139 
Mass.  411,  52  Am.  Rep.  715,  1  N.  E.  164; 
George  v.  Skivington,  L.  R.  5  Exch.  I ;  Bohu- 
hert  T.  J,  R.  Clark  Co,  49  Minn.  331,  15 
L.  R.  A.  818,  51  N.  W.  1103;  DevUn  t. 
Bmith,  89  N.  Y.  470,  42  Am.  Rep.  311;  Da- 
vies  V.  Pelham  Hod  Elevating  Co,  65  Hun, 
573,  20  N.  Y.  Supp.  523,  76  Hun,  289,  27 
N.  Y.  Supp.  709;  Bioeeney  v.  Roeell,  31 
Misc.  640,  64  N.  Y.  Supp.  721;  BHght  v. 
Bamett  d  R.  Co,  88  Wis.  299,  26  L.  R.  A, 
524,  60  N.  W.  418;  Lewis  v.  Terry,  111  Cal. 
39,  31  L.  R.  A.  220,  43  Pac.  398;  McDonald 
T.  Bnelling,  14  Allen,  290,  92  Am.  Dec  768. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

lliis  is  an  action  of  trespass  on  the  case 
for  negligence.  The  declaration  alleges,  in 
substance,  that  the  plaintiff  was  in  t£e  em- 
ploy of  Gieorge  W.  Dover,  a  manufacturing 
jeweler,  and  while  engaged  in  operating  a 
dro  press,  in  which  was  a  heavy  weight 
held  by  a  hook,  the  hook  broke,  and  the 
weight  fell  upon  his  hand  and  injured  it; 
that  the  machine  was  manufactured  by  the 
defendant  and  sold  to  Dover;  that  it  was 
the  duty  of  the  defendant  to  use  due  care 
in  the  manufacture  thereof,  but  that  the 
machine  was  negligently  built  and  defec- 
tive, ia  this:  that  the  hook  was  made  of 
iron  or  steel  of  poor  quality,  of  insufficient 
size;  that  the  hook  had  been  improperly 
welded,  with  cracks  or  crevices  through  the 
hook;  that  the  defendant  knew,  or  had  rea- 
son  to  know,  and  but  for  the  want  of  rea- 
sonabis  care  would  have  known,  that  the 
machine,  when  it  was  sold,  was  a  dangerous 
appliance,  liable  to  endanger  the  life  and  | 
limb  of  an  operator,  using  due  care,  by  the 
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breaking  of  said  hook  and  the  falling  of 
the  weight.  The  defendant  demurs  to  the 
declaration.  The  case  raises  the  question 
whether  the  maker  of  a  machine,  which  he 
sells  to  another,  is  liable  to  a  third  person 
for  injuries  arising  from  negligence  in  its 
construction.  This  question  has  been  fre- 
quently before  other  courts,  but  it  has  not 
been  raised  before  in  this  state.  Cases 
which  involve  the  liability  of  a  defendant  to 
those  with  whom  he  does  nc^  stand  in  priv- 
ity of  contract  may  be  gprouped  into  three 
classes:  (1)  Where  the  thing  causing  the 
injury  is  of  a  noxious  or  dangerous  kind; 

(2)  where  the  defendant  has  been  guilty  of 
fraud  or  deceit  in  passing  off  the  thing; 

(3)  where  the  defendant  has  been  negligent 
only  in  some  respect  with  reference  to  the 
sale  or  construction  of  a  thing  not  immi- 
nently dangerous. 

The  principle  which  ffovems  the  first  class 
of  cases  is  that  one  who  deals  with  an  im- 
minently dangerous  article  owes  a  public 
duty,  to  all  to  whom  it  may  come  and  whose 
lives  may  be  endangered  thereby,  to  exercise 
caution  adequate  to  the  peril  involved.  This 
principle  has  been  applied  in  many  cases 
of  the  sale  of  poisonous  drugs  under  a  false 
label.  Such  was  the  leading  case  in  this 
country  of  Thomas  y.  Winchester,  6  N.  Y. 
397,  57  Am.  Dec  455,  in  which,  as  one 
groimd  of  inference  of  public  duty,  the 
court  said:  ''Every  man  who  by  his  culp- 
able neffligence  causes  the  death  of  another, 
althou^  without  intent  to  kill,  is  guilty  of 
manslaughter."  Hence  it  ararued  that  the 
duty  of  exercising  caution  <fid  not  arise 
out  of  the  contract  of  sale,  and  so  to  be  con- 
fined to  the  immediate  vendee,  but  that  the 
wrong  done  was  the  putting  out  of  the  poi- 
son, as  an  article  of  merchandise,  to  be  sold 
and  afterwards  used,  under  another  name, 
by  some  person  then  unknown.  The  same 
opinion  has  been  expressed  in  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64,  in 
which  dangerous  naphtha  was  sold;  in  Nor- 
ton y.  Bewail,  106  Mass.  143,  8  Am.  Rep. 
298,  in  which  laudanum  was  sold  for  rhu- 
barb; in  Davis  v.  Ouamieri,  45  Ohio  St. 
470,  15  N.  E.  350;  Elkins  r,  McKean,  79 
Pa.  493,  and  in  Oeorge  v.  BkMngton,  L.  R. 
5  Exch.  1,  relating  to  inherently  danfferous 
articles ;  and  Devhn  v.  Bmith,  89  N.  Y.  470, 
42  Am.  Rep.  311,  where  the  defect  in  a  scaf- 
fold was  held  to  be  imminently  dangerous. 
The  principle  of  these  cases  may  be  sup- 
ported on  two  grounds:  That  of  an  illegal 
act,  when,  as  in  most  states,  there  are  statu- 
tory provisions  which  impose  a  public  duty 
upon  those  who  deal  with  poisons  and  dan- 
gerous substances,  like  gunpowder,  naphtha, 
etc.,  and  that  of  the  duty  which  the  law  im- 
poses upon  everyone  to  avoid  acts  which  in 
their  nature  are  dangerous  to  the  lives  of 
others.  Of  this  class  familiar  examples  are 
those  who  allow  vicious  animals  to  run  at 
large,  and  who  throw  deadly  missiles  into 
a  gathering  of  people.  The  putting  forth  of 
a  dangerous  article  or  substance  which  is 
quite  as  sure  to  injure  somebody  is  not  es- 
sentiall^t  different. 

A  similar  principle  governs  the  second 
class  of  cases,  in  which  the  degree  of  danger 
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in  the  thing  itself  may  be  less,  but  where 
the  seller  actually  knows  of  the  danger  in 
the  article,  and  puts  it  forth  by  some  fraud 
or  deceit.  In  such  cases  the  breach  of  duty 
grows  out  of  the  fraud  or  deceit  in  the  sale, 
and  it  extends  to  persons  injured  thereby 
who  may  reasonably  be  deemed  to  be  within 
the  contemplation  of  the  parties  to  the 
transaction.  Thus,  in  Levy  t.  Langridge,  4 
Mces.  &  W.  337,  the  allegations  were  that 
a  father  bought  a  gun  of  the  defendant  for 
the  use  of  himself  and  sons,  upon  the  spe- 
cial warranty  that  it  was  made  by  a  cer- 
tain manufacturer,  and  that  it  was  a  good, 
safe,  and  secure  gun,  whereas  it  was  un- 
safe, ill  made,  and  dangerous ;  that  the  de- 
fendant was  guilty  of  wilful  deceit,  negli- 
gence, and  improper  conduct  in  the  sale; 
and  that  the  gun  burst  in  the  hands  of  a 
son.  The  judgment  was  that,  as  there  was 
fraud,  and  damage,  the  result  of  that  fraud, 
not  from  an  act  remote  and  consequential, 
but  one  contemplated  by  the  defendant  at 
the  time  as  one  of  its  results,  the  party 
guilty  of  the  fraud  was  responsible  to  the 
party  injured.  In  Lewis  v.  Terry ,  111  Cal. 
39,  31  L.  R.  A.  220,  43  Pac.  398,  the  defend- 
ant sold  a  folding  bed  to  the  plaintiff's 
landlord,  knowing  it  to  be  dangerous  be- 
cause of  concealed  defects;  and  he  was  held 
to  be  liable  to  the  plaintiff,  who  had  hired 
the  furnished  room,  for  an  injury  caused  by 
such  defect.  The  court  said:  "The  fact 
insisted  upon  by  respondent,  that  a  bed  is 
not  ordinarily  a  dangerous  instrumentality, 
is  of  no  moment  in  this  case.  If  mere  non- 
feasance, or,  perhaps,  misfeasance,  was  the 
extent  of  the  wrong  charged  against  de- 
fendants, that  consideration  would  be  im- 
portant. Thomae  ▼.  Winchester,  6  N.  Y. 
397,  67  Am.  Dec.  466.  But  the  fact  that 
such  articles  are  in  general  not  dangerous 
would  seem  to  enhance  the  wrong  of  repre- 
senting one  to  be  safe  for  use  when  known 
to  be  really  unsafe,  for  the  danger  is  thus 
rendered  more  insidious."  In  Davies  ▼. 
Pelham  Hod  Elevating  Co.  66  Hun,  573,  20 
N.  Y.  Supp.  523,  and  76  Hun,  289,  27  N.  Y. 
Supp.  709,  remarks  were  made  to  the  effect 
that  the  action  could  be  maintained  against 
the  builder  of  a  derrick  for  a  painter  by 
the  administratrix  of  an  employee  killed  by 
a  defect  therein,  upon  the  ground  of  simple 
negligence;  but  the  case  turned  upon  the 
fact  that  the  defective  rope  had  been  se- 
lected by  the  deceased  himself,  and  not 
upon  the  question  about  which  the  court 
expressed  its  opinion.  Bright  ▼.  Bamett  d 
R.  Co,  88  Wis.  299,  26  L.  R.  A.  524,  60  N. 
W.  418, — a  case  for  the  death  of  an  em- 
ployee caused  by  a  defective  staging  built 
by  the  defendant  for  the  employer, — ^wns 
sustained  upon  the  ground  of  an  implied  in- 
vitation. See  also  Heaven  ▼.  Pender,  L.  R. 
11  Q.  B.  Div.  603;  Neoker  v.  Harvey,  49 
Mich.  517,  14  N.  W.  503.  The  case  of 
Schubert  v.  J,  R.  Clark  Co.  49  Minn.  331, 
15  L.  R.  A.  818,  61  N.  W.  1103,  chiefly  re- 
lied on  by  the  plaintiff,  really  belongs  to 
this  class  of  cases  in  which  an  element  of 
fraud  appears.  The  defendant  corporation 
made  and  sold  ladders.  The  allegations 
were  that  the  plaintiff  was  injured  by  the 
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breaJdnff  of  a  ladder  sold  by  the  defendant 
to  the  plaintiff's  employer;  that  it  was  made 
of  poor,  cross-grained,  and  decayed  lumber; 
and  that  this  defect  had  been  so  concealed 
by  oil,  paint,  and  varnish  that  a  person 
could  not  discover  that  it  was  made  of  de- 
fective material.  If  this  was  so,  the  de- 
fendant's servants  must  have  known  of  the 
defect,  because  it  was  patent,  and  they  con- 
cealed it.  A  corporation  can  act  only 
through  its  agents  and  servants.  Hence 
their  knowledge  is  imputed  to  the  corpora- 
tion. It  was  clearly  a  deceit  so  to  cover  up 
the  defect  in  the  ladder.  One  part  of  the 
opinion  treats  it  as  a  deceit,  although  the 
opinion  goes  to  the  extent  of  saying  that  the 
defendant  was  responsible  for  negligence. 
Bishop  V.  Weber,  139  Mass.  411,  52  Am. 
Rep.  715,  1  N.  £.  164,  is  also  relied  on  by 
the  plaintiff.  In  that  case  a  caterer  who 
furnished  food  at  a  ball  was  sued  for  pro- 
vidinpr  unwholesome  food.  But  in  that  case 
the  declaration  averred  that  the  defendant 
agreed  to  furnish  good  and  Wholesome  food 
to  all  who  might  wish  it,  and  to  be  paid 
therefor  the  sum  of  $1.25  by  each  and  every 
person  who  partook  thereof,  and  that  the 
plaintiff  had  such  ticket,  etc.,  so  paid  for. 
The  declaration  did  not  aver  knowledge  or 
fraud  on  the  part  of  the  defendant.  The 
court  said  that  it  would  be  hard  to  establish 
an  implied  contract  with  each  individual, 
but  we  are  unable  to  see  why*  this  should  be 
so.  It  seems  to  be  a  most  natural  conclu- 
sion, under  the  circumstances,  or  at  leai^t 
that,  as  in  the  case  of  a  staging  for  work- 
men, there  was  an  implied  invitation  by  the 
defendant  to  partake  of  the  food,  such  as  to 
raise  an  implication  of  duty.  The  ground 
upon  which  the  court  sustained  the  declara- 
tion was  this:  ^'The  furnishing  of  provi- 
sions which  endanger  human  life  or  health 
stands  clearly  upon  the  same  g^und  as  the 
administering  of  improper  mwlicines,  from 
which  a  liability  springs  irrespective  d 
any  question  of  privity  of  contract  between 
the  parties."  The  court  cites  as  authori- 
ties Norton  v.  Sewall,  106  Mass.  143,  8  Am. 
Rep.  298,  which  related  to  a  deadly  poison; 
Longmeid  v.  Holliday,  6  Exch.  761,  where 
an  unsafe  lamp  had  been  sold  to  the  hus- 
band of  the  injured  plaintiff,  but  the  court 
gave  a  nonsuit  because  neither  knowledge 
nor  fraud  was  shown,  and  the  lamp  was  not 
in  its  nature  dangerous:  Pippin  v.  Shep- 
pard,  11  Price,  400,  which  was  a  case  of  un- 
skilful treatment  by  a  surgeon.  We  fail  to 
see  how  the  declaration  could  have  been 
sustained  on  the  authority  of  either  of  these 
cases. 

The  third  class  of  cases,  relating  to  the 
sale  of  a  thing  not  in  its  nature  dangerous, 
rests  upon  the  principle  that  as  to  such 
things  there  is  no  general  or  public  duty,  but 
only  a  duty  which  arises  from  contract,  out 
of  which  no  duty  arises  to  strangers  to  tli^^ 
contract.  The  leading  case  of  this  claa<«  is 
Winterhottom  v.  Wright,  10  Mees.  &  W. 
109.  The  plaintiff  was  a  mail  coachman, 
who  was  injured  by  a  latent  defect  in  a 
mail  coach  which  the  defendant,  under  a 
contract  with  the  postmaster  general,  wan 
to  keep  in  good  repair.    It  was  held  that 
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tbe  plaintifl  «inild  not  recover.  The  grounds 
of  the  decision  were  that  the  case  was  not 
like  Levy  y.  Langridge,  "for  there  the  giin 
"was  bought  for  the  use  of  the  son,  the  plain- 
tiff in  that  action,  who  could  not  make  the 
bargain  himself,  but  was  really  and  sub- 
stantially the  party  contracting.  Here  the 
action  is  brought  simply  because  the  defend- 
ant was  a  contractor  with  a  third  person, 
and  it  is  contended  that  thereupon  he  be- 
came liable  to  everybody  who  might  use  the 
carriage."  Also,  that  the  case  was  not  like 
those  which  amounted  to  a  public  nuisance, 
and  hence  raised  a  public  duty;  that,  con- 
sequently, there  being  neither  privity  of 
contract  nor  public  duty,  the  action  could 
not  be  maintained.  The  case  was  followed 
in  Collia  v.  Selden,  L.  R.  3  C.  P.  496,  where 
the  defendant  negligently  and  improperlv 
hung  a  chandelier  in  a  puhlic  house,  which 
fell  upon  the  plaintiff.  The  opinions  in  the 
case  stated  that  there  being  no  public  nui- 
sance, no  privity  of  contrtuH:,  no  fraud  or 
concealment,  no  invitation,  and  no  actual 
knowledge,  the  action  would  not  lie.  In 
both  cases  it  was  said  that  there  would  be 
no  end  of  cases  if  the  action  could  be  sus- 
tained. 

It  is  needless  to  examine  critically  the  nu- 
merous cases  on  this  question,  because  they 
rest  upon  the  application  of  the  principles 
stated  above.  See  Curtin  v.  Somenetf  140 
Pa.  70.  12  L.  R.  A.  322,  21  Atl.  244,  where 
a  hotel  was  improperly  constructed;  Loop 
V.  Litchfield,  42  N.  Y.  361,  1  Am.  Rep.  643, 
which  involved  the  bursting  of  a  balance 
wheel :  Losee  v.  Cluie,  61  N.  Y.  494,  10  Am. 
Rep.  638,  the  explosion  of  a  steam  boiler; 
Heieer  v.  Kingaland  d  D.  Mfg,  Co,  110  Mo. 


605,  16  L.  R.  A.  821,  19  S.  W.  630,  the  ex- 
plosion of  a  cylinder  of  a  steam  threshing 
machine;  Bragdon  v.  Perfdns-OampheU  Co. 
30  C.  C.  A.  667,  68  U.  8.  App.  91,  87  Fed. 
109,  an  unsafe  sidesaddle;  Ualedonian  R. 
Co,  V.  MulhoUand  [1898]  A.  C.  216;  Ifa- 
tional  8av.  Bank  v.  Ward,  100  U.  S.  196,  25 
L.  ed.  621,  an  attorney's  certificate  of  title. 
In  all  of  these  cases  the  right  of  the  plain- 
tiff to  recover  was  denied.  We  think  that 
the  result  of  the  cases  on  this  subject  clearly 
establishes  the  weight  of  authority  in  fa- 
vor of  the  rule  that  where  the  cause  of  the 
injury  is  not  in  its  nature  imminently  dan- 
gerous, where  it  does  not  depend  upon 
fraud,  concealment,  or  implied  invitation, 
and  where  the  plaintiff  is  not  in  privity  of 
contract  with  the  defendant,  an  action  for 
negligence  cannot  be  maintained.  The  rea- 
son for  the  rule  is  well  stated  in  Thomas  v. 
Winehester  as  follows:  "If  A  build  a 
wacon  and  sell  it  to  B,  who  sells  it  to  G, 
and  C  hires  it  to  D,  who,  in  consequence  of 
the  gross  negligence  of  A  in  building  the 
wagon,  is  overturned  and  injured,  D  cannot 
recover  damages  against  A  the  builder.  A's 
obligation  to  build  the  wagon  faithfully 
arises  solely  out  of  his  contract  with  B.  The 
public  have  nothing  to  do  with  it.  Misfor- 
tune to  third  persons  not  parties  to  the  con- 
tract would  not  be  a  natural  and  necessary 
consequence  of  the  builder's  negligence,  and 
such  negligence  is  not  an  act  imminently 
dangerous  to  human  life." 

The  declaration  in  this  case  simply 
charges  negligence,  without  any  of  the  other 
necessary  elements,  and  hence  the  demurrer 
to  the  declaration  must  he  miatained. 
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OHIO     FARMERS'     INSURANCE     COM- 
PANY, Plff,  in  Err., 

V. 

E.  L.  BURGET. 

(65  Ohio  St.  119.) 

*1.  Tlie  stipulation  in  a  policy  of  liro 
insitrance,  that  "this  policy  shall  hecome 
▼old,  unless  consent  in  writing  Is  Indorsed 
by  the  company  hereon.  If  any  change  takes 
place  in  the  location  of  the  property,"  may 
become  the  subject  of  construction  because 
of  the  variety  of  senses  In  which  the  word 
"▼old"  is  used. 

2.  Tlic  teruku  of  >ncli  stipnlation 
•Itonld  be  construed  ▼▼itb  reference 
to  its  purpose,  and,  thus  construed,  it  does 
not  exempt  the  insurer  from  liability  because 
of  a  change  in  the  location  of  insured  chat- 
.  tels  without  Its  consent,   if  the  hazards  of 

*Hendnote8  by  the  Court. 

NoTBr — For  location  of  movable  property  as 
af^*>otlnff  Are  insurance  thereon,  see  also,  in 
this  series,  note  to  Benton  ▼.  Farmers*  Mut. 
F.  Ins.  Co.  (Mich.)  26  L.  R.  A.  237;  Laklngs 
V.  I*henlx  Ins.  Co.  (Iowa)  2S  L.  R.  A.  70 :  Gray- 
bill  ▼.  Penn  Twp.  Mut.  F.  Ins.  Asso.  (Pa.)  29 
L.  R.  A.  .'o  :  British  America  Assur.  Co.  ▼.  Mil- 
ler (Tez.)  39  L.  U.  A.  545 ;  and  L'Anse  ▼.  Fire 
Asso.  of  Philadelphia  (Mich.)  43  L.  R.  A.  838. 
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such  location  are  not  operative  at  the  time 
of  the  loss. 
3.     Tbe    insured    may    recover    upon    a 
policy  containing  tbat  stipulation,  for 

the  loss  of  chattels  destroyed  at  a  location 
to  which  they  were  removed  with  the  insur- 
er's consent,  notwithstanding  their  previous 
removal  to  another  location  without  sucb 
consent. 

(Davis  J.,  dissents,) 
(October  22,  1901.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon  a 
policy  of  fire  insurance.    Affirmed. 

Statement  by  Shmuck,  J. : 

Miss  Burget  brought  an  action  in  the 
court  of  common  pleas  to  recover  of  the  in- 
surance company  upon  its  policy  the  value 
of  chattels  which  had  been  aestroyed  by  fire 
during  the  life  of  the  policy.  By  appropri- 
ate exceptions  to  the  instructions  given  to 
the  jury  upon  the  trial,  the  insurer  present- 
ed as  a  question  of  law  its  liability  upon  the 
following  state  of  facts :  On  the  22d  day  of 
November,   1895,  the  company  executed  to 
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Miss  Burget  its  policy  on  the  chatteb  de> 
stroyed,  insuring  them  for  three  years.  At 
the  time  of  the  insurance  the  chattels  were 
located  at  a  residence  No.  363  Prospect 
street,  in  Glereland.  The  poli^  contains 
the  following  stipulation:  "This  policy 
shall  become  void  unless  consent  in  writing 
is  indorsed  by  the  company  hereon  in  each  of 
the  following  instances,  viz.:  .  .  .  If 
any  change  takes  place  in  the  location  of  the 
property."'  About  the  1st  of  February, 
1896,  Miss  Burget  removed  from  Prospect 
street  to  Huron  street,  in  Cleveland,  taking 
the  insured  propertv  with  her.  The  com- 
pany had  no  knowledge  of  this  removal,  and, 
of  course,  did  not  consent  thereto.  On  fhe 
3d  day  of  February,  1896,  she  removed  to  a 
residence  on  Winchester  avenue,  in  Cleve- 
land, taking  the  property  with  her.  The 
property  was  there  destroyed  by  fire  on  the 
following  day.  On  the  3d  day  of  February  she 
obtained  the  consent  of  the  company  to  the 
removal  of  the  property  to  the  residence  on 
Winchester  avenue,  where  it  was  destroyed. 
Under  the  instructions  ^ven,  a  verdict  was 
returned  for  the  plaintiff,  and  a  judgment 
following  the  verdict  was  affirmed  by  the  cir- 
cuit court. 

Bfeaars.  I<ee  Elliott  and  Hile  A  Hor- 
ner, for  plaintiff  in  error: 

The  risk  is  limited,  by  the  terms  of  the 
contract  itself,  to  the  location  named  in  the 
policv.  Under  the  terms  of  the  policy  as  it 
stands  the  insurer  would  not  be  liable  for 
a  loss  occurring  elsewhere. 

Joyce,  Ins.  1742;  May,  Ins.  401a. 

The  risk  was  not  covered  while  the  prop- 
ei-ty  remained  at  the  Huron  street  place,  and 
there  would  have  been  no  liability  for  the 
loss  if  it  had  occurred  there. 

The  policy  by  its  terms  became  void. 

The  insured  is  not  entitled  to  the  return 
of  the  premium,  or  any-  part  thereof,  where 
the  policy  has  become  void  through  his  acta 
prior  to  the  offer  to  cancel  and  Uie  demand 
of  return  of  premium  under  statutes  such  as 
Ohio  Rev.  Stat.  9§  3564.  3665. 

Colhff  V.  Cedar  Rapids  Ins,  Co.  66  Iowa, 
577,  24  N.  W.  54;  Joyce,  Ins.  1397. 

If  the  insurance  contract  had  so  become 
void,  then  it  could  not  possibly  be  reinstated 
without  the  concurrence  of  both  parties. 

Imperial  F.  Ins.  Co.  v.  CoSs  County,  151 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  Rep. 
379. 

There  is  nothing  in  the  case  on  which  even 
a  claim  of  waiver  can  be  predicated.  It  is 
not  pretended  that  the  insurer  or  its  agents 
knew  of  the  change  of  location  at  any  time 
previous  to  the  loss.  Without  knowledge 
there  can  be  no  waiver. 

Pence  v.  Langdon,  1)9  U.  S.  678,  25  L.  ed. 
420;  May,  Ins.  506. 

The  consent  of  the  insurer  to  the  removal 
of  the  insured  to  Winchester  avenue  having 
been  obtained  by  her  without  disclosing  her 
previous  removal  to  Huron  street  ana  the 
consequent  avoidance  of  the  policy,  and  the 
insurer  being  in  ignorance  of  such  removal, 
and  of  the  fact  that  the  policy  was  already 
foid  at  the  time  it  is  claimed  that  consent 
was  given  for  the  removal  to  Winchester 
55  Ti.  R.  A. 


avenne,  there  was  no  waiver  of  the  right  of 
the  insurer  to  insist  upon  a  forfeiture  for 
the  removal  to  Huron  rtreet  without  notlea 
or  consent)  whenever  the  fact  of  such  for- 
feiture came  to  his  knowledge. 

Messrs.  Hart,  Oaafield«  A  Oallagliaa, 
for  defendant  in  error: 

The  company  had  the  right  to  have  the 
consent  to  the  removal  of  the  sooda  and 
chattels  indorsed  on  the  policy,  but  if  the 
agent  in  substance  informed  the  defendant 
that  she  might  move  the  goods  and  chattels 
and  bring  the  policy  in  later,  then  that 
would  constitute  a  waiver  on  the  part  of 
the  company. 

Union  Mut.  L.  Ins.  Co.  ▼.  Wilkinson,  13 
WaU.  222,  20  L.  ed.  617;  SHverhergj.  Phe- 
nia  Ins.  Co.  67  Cal.  36,  7  Pac.  38;  Walsh  y. 
^tna  L.  Ins.  Co.  30  Iowa,  133,  6  Am.  Rep. 
C64;  Miner  v.  PJumUa  Ins.  Co.  27  Wis.  693, 
9  Am.  Rep.  479 ;  Viele  v.  Chrmania  Ins.  Co. 
26  Iowa,  9;  Haighi  v.  Continentai  Ins.  Co. 
92  N.  T.  51 ;  Little  v.  Charter  Oak  L.  Ins. 
Co.  38  Ohio  St.  110;  DiUeher  v.  Knicker- 
bocker L.  Ins.  Co.  76  N.  Y.  567 ;  Heaton  ▼. 
Manhattan  F.  Ins.  Co.  7  R.  I.  502;  Behler 
V.  Oennan  Mut.  F.  Ins.  Co.  68  Ind.  347; 
Chodrioh's  Appeal,  109  Pa.  523;  Elkins  ▼. 
Susquehanna  Mut.  F.  Ins.  Co.  118  Pa.  386. 

Sluiiiok,  J.,  delivered  the  opinion  of  the 
court: 

The  sound  propositions  advanced  bv  coun- 
sel for  the  insurance  company  must  be  una- 
vailing if  the  following  is  unsound:  The 
removal  of  theproperty  insured  from  Pros- 
pect street  to  Huron  street  without  the  con- 
sent of  the  company  rendered  the  policy 
wholly  void  for  its  entire  term,  and  incapa- 
ble of  further  operation,  except  by  the  sub- 
sequent consent  of  the  company  with  laiowl- 
edgeof  that  removal.  The  scope  andmate- 
rialitv  of  this  proposition  appear  from  the 
considerations  tnat  the  chattela  virere  not  de- 
stroyed at  the  residence  on  Huron  street  to 
which  they  were  removed  without  the  com- 
pany's consent,  but  later,  at  the  residence  on 
Winchester  avenue,  to  which  they  were  re- 
moved with  its  consent,  and  that  when  it 
gave  such  consent  it  had  no  knowledge  of 
the  previous  removal  to  Huron  street.  A 
change  in  the  location  of  insured .  chattels 
may  increase  the  hazard  or  it  may  diminiah 
it,  but  the  insurer  is  not  required  to  leave 
the  question  of  increased  hazard  to  be  tried 
as  a  matter  of  defense  after  a  loss.  It  may, 
by  the  stipulations  of  its  contract,  reserve 
the  right  to  decide  that  <}uestion  for  itself, 
and  to  decide  it  conclusively.  That  right 
was  exercised  by  the  insurer  in  this  case  by 
the  stipulation  that  the  policy  should  be- 
come void  if,  without  its  consent,  there 
should  be  a  change  in  the  location  of  the 
property.  The  stipulation  is  conclusive,  but 
the  duration  of  the  avoidance  of  the  policy 
for  which  it  provides  is  to  be  determined  by 
the  intention  of  the  parties,  as  that  u 
evinced  by  the  subject  and  terms  of  tibie  con- 
tract. A  like  conclusive  character  attaches 
to  other  stipulations  of  insurance  policies 
by  which  the  insurer  secures  exemption  from 
liability.  The  condition  that  the  policy 
shall  he  void  if  the  house  which  it  the  sub- 
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ject  of  insiuranoe  should  "l>e  vacated  or  left 
imoocupied"  when  broken  was  held  to  bo  de- 
termlxiatiye  of  the  rights  of  the  parties,  and 
to  exen^  the  insurer  from  liability,  the  loss 
occurring  during  vacancy.  Farmer^  Ina, 
Co.  y.  Wella,  42  Ohio  St.  519.  The  same 
view  has  been  taken  of  stipulations  against 
liability  in  cases  of  the  alienation  of  the 
title  of  the  insured,  of  other  insurance,  of 
forbidden  liens,  of  increased  hazard  from  re- 
|>airs,  of  the  insured  property  being  used  in 
violation  of  law,  of  a  ship  navigating  forbid- 
den waters,  of  the  use  of  the  property  for 
more  hazardous  purposes,  of  lighting  with 
gasoline,  and  otlier  like  conditions.  With 
respect  to  all  of  the  conditions  enumerated 
it  has  been  considerately  held  that  the  avoid- 
ance intended  by  the  stipulation  is  durinff, 
and  only  during,  the  existence  of  the  forbid- 
den hazard.  United  States  F.  d  M.  Ina.  Co. 
▼.  Kimberhj,  34  Md.  224,  6  Am.  Rep.  325; 
Statc  Ins.  Co.  v.  Schreck,  27  Neb.  527,  6  L. 
R.  A.  624,  '43  N.  W.  340;  Mutual  F.  Ins.  Co. 
T.  Coa^esville  Shoe  Factory,  80  Pa.  407 ;  Oher- 
me^fer-y.  Olohe  Mut.  Ins.  Co.  43  Mo,  573; 
Hinckley  v.  Oermania  F.  Ins.  Co.  140  Mass. 
38,  64  Am.  Rep.  445,  1  N.  E.  737;  Worthing- 
ton  V.  Rearse,  .12  Allen,  382,  90  Am.  Dec. 
162;  Lanft  v.  Maine  Mut.  F.  Ins.  Co.  12  Me. 
44,  28  Am.  Dec.  150.  There  are  numerous 
other  decisions  of  like  import,  but  these  are 
sufficient  for  present  puq^oses. 

The  cases  upon  the  subject  have  been  col- 
lected by  Mr.  Joyce  in  a  note  to  §  2239  of 
his  work  on  Insurance.  Some  of  them  are 
plainly  irreconcilable  with  the  view  above 
stated.  They  are  entitled  to  the  most  re- 
spectful consideration,  because  they  are  sup- 
posed to  pay  the  greatest  possible  deference 
to  the  terms  of  the  contract  into  which  the 
parties  have  entered,  and  to  administer  mer- 
ited rebuke  to  those  who  would  adjudicate 
with  respect  to  these  contracts  otherwise 
than  in  accordance  with  the  rules  generally 
recognized.  They  proceed  upon  fiie  view 
that,  to  give  full  effect  to  the  terms  used  by 
the  parties,  they  must  be  deemed  to  have  in- 
tended that  upon  any  breach  of  the  stipula- 
tion against  an  extra  hazard,  unless  l^e 
breach  is  merely  temporary,  the  contract  is 
terminated,  and  that  it  cannot  again  be  put 
into  operation  except  by  some  acS  of  the  in- 
sorer  which  amounts  to  a  waiver  of  the  de- 
fense which  was  made  available  bv  the 
breach.  Hiese  cases  take  no  note  of  the  ne- 
eessity  for  the  construction  of  such  stipula- 
tions in  view  of  the  variety  of  senses  in 
which  the  word  "void"  is  used.  They  do, 
however,  by  the  clearest  implication,  admit 
tiiat  the  word  is  not,  in  such  connections, 
used  in  its  extreme  sense;  for,  if  it  were  so 
used,  the  liability  of  the  insurer  could  not, 
after  the  breach,  be  revived  by  mere  waiv- 
er. The  necessity  for  construction  is  also 
impliedly  admitted  in  the  attempted  distinc- 
tion between  such  forbidden  hazards  as  are 
temporary  merely  and  those  which  are  per- 
manent. For  that  distinction  the  terms  of 
the  contract  afford  no  basis  whatever.  If 
the  distinction  is  made,  it  must  be  deduced 
by  construction  which  applies  the  terms  of 
the  contract  to  its  subject;  and,  having  re- 
gard to  the  reasonableness  of  conclusions, 
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every  hazard  is  temporary  which  is  not  oper- 
ative when  a  loss  oocurs.  Any  other  dis- 
tinction between  temporary  and  permanent 
hazards  must  be  arbitrary,  and  quite  apart 
from  any  supposed  intention  of  the  contract- 
ing parties.  In  this  portion  of  the  policy 
the  parties  stipulated  for  the  immunity  of 
the  insurer  from  liability  on  account  of  loss- 
es which  might  oocur  auring  its  life.  The 
sole  purpose  of  the  stipulation  under  consid- 
eration was  to  exempt  it  from  liability  for  a 
loss  which  might  occur  from  hazards  which 
it  did  not  have  an  opportunity  to  estimate 
for  itself,  and  which  it  did  not  eontonplate; 
that  is,  from  hazards  not  existing  at  the 
place  where  the  chattels  were  ^en  insured, 
or  at  another  to  which  they  might  be  re- 
moved with  its  consent.  The  consent  of  the 
insurer  to  the  removal  of  these  chattels  to 
the  residence  on  Winchester  Skvenue,  where 
they  were  destroyed,  was  its  election  to  ac- 
cept the  hazards  of  that  location  in  lieu  of 
those  of  their  location  when  the  policy  was 
written.  The  hazards  of  the  location  in 
which  the  chattels  were  destroyed  were  in  no 
wise  augmented  by  the  previous  removal  to 
Huron  street  without  the  eonsesnt  of  the  com- 
pany. 
Judgment  afftrmed, 

Ifliisliall,  Oh.  J.,  and  WUliaaus  Bvr- 
ket,  and  Spear,  JJ.,  concur. 

DaTis,  J.,  dissenting: 

1  cannot  accept  the  postulate  of  the  ma- 
jority that  the  "avoidance  int^ided  by  the 
stipulations  is  only  during  the  existence  of 
the  forbidden  hazard."  That  it  may  be  so 
in  some  cases  I  do  not  deny,  but  in  a  case  so 
plainly  stipulated  for  by  the  parties  such  a 
qualification  cannot  be  read  into  the  con- 
tract. Upon  a  change  of  location  of  the  in- 
sured property  it  is  stipulated,  not  that  the 
policy  shall  become  void  at  the  election  of 
the  insurer,  but  that  it  shall  become  void. 
Tliat  means  that  upon  the  violation  of  the 
contract  by  the  insured  the  policy  eo  instan- 
ti  becomes  absolutely  void.  Such  was  the 
judgment  of  this  court  upon  a  similar  poli- 
cy. Farmers'  Ins.  Co.  v.  Wells.  42  Ohio  St. 
519.  In  this  case  Judge  Mcllvaine  says: 
''The  cases  relied  upon  as  authority  to  the 
contrary  by  the  defendant  in  error  involved 
the  construction  of  contracts  materially  dif- 
ferent from  this  one.  Here  no  construction 
or  interpretation  is  needed.  The  plain  and 
unequivocal  terms  of  the  contract  must  be 
enforced."  To  the  same  effect  are  numerous 
decisions  elsewhere,  of  which  Imperial  F. 
Ins.  Co.  Y.  Cods  County,  161  U.  S.  452,  464, 
38  L.  ed.  231,  236,  14  Sup.  Gt.  Rep.  379,  is  a 
representative  case.  On  the  same  day  on 
which  the  decision  was  announced,  this  court 
also  held,  construing  a  clause  of  a  condition 
in  a  policy  identical  with  the  one  now  under 
discussion,  that  a  breach  of  that  condition 
rendered  the  policy  void,  not  voidable;  that 
is  to  say,  it  was  held  that  a  transfer  of  the 
property  avoided  the  policy.  Ohio  Farmers' 
Ins.  Co.  V.  Waters,  66  Ohio  St.  157,  61  N.  E. 
711.  The  language  of  this  agreement  is  tiiat 
the  transfer,  or  the  dianse  of  location,  etc, 
of  the  property,  shall  render  the  policy  yoid. 
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This  being  so,  the  policy  became  void  on  the 
removal  of  the  property  from  Prospect 
street  to  Huron  street  without  the  knowledge 
or  consent  of  the  insurer;  and  it  is  settled 
law  that,  *'if  the  policy  has  become  forfeited 
or  void  for  any  cause,  it  cannot  be  renewed 
or  revived  except  there  is  a  waiver  or  estop- 
pel arising  from  the  acts  or  statements  of 
the  company  or  its  authorized  agent,  or  un- 
less there  is  an  express  agreement  to  revive." 
Joyce,  Ins.  §  1467.  It  does  not  appear  from 
the  record  in  this  case  that  at  the  time  the 
insured  property  was  removed  from  Pros- 
pect street  to  Huron  street  the  insurer  in- 
tended to'  move  to  Winchester  street,  nor 
that  the  repose  at  Huron  street  was  merely 
temporary;  and  it  is  conceded  that,  if  a  loss 
had  occurred  while  the  property  was  at  Hur- 


on street  the  insurance  company  would  not 
have  been  liable.  If  the  theory  of  the  law 
which  I  have  presented  is  correct,  the  policy 
was  at  that  time  void,  not  merely  voidable* 
But  it  does  appear  that  the  insured  knew  of 
til  is  provision  of  the  contract  making  the 
policy  void,  because  she  applied  for  the  com- 
pany's consent  to  the  removal  to  Winchester 
street,  and  concealed  the  fact  that  she  had 
already  removed  the  goods  from  Prospect 
street  to  Huron  street,  which  would  avoid 
the  policy.  At  all  events,  there  is  an  utter 
failure  to  show  any  waiver  of  its  rights  by 
the  company,  with  knowledge  of  the  facts,, 
much  less  an  agreement  to  revive  the  policy. 
I  therefore  am  of  the  opinion  that  the  judg- 
ment of  the  cii'cuit  court  should  be  reversed. 
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Edward  HAWARDEN 

V. 

YOUGHIOGHENY  &  LEHIGH  COAL  COM- 
PANY et  ak 

(111  Wis.  545.) 

1.  A  retail  eoal  dealer  injured  bT  i^ 
contbi  nation  between  wholesalers  and  fav- 
ored retailers  to  monopolize  the  basiness,  en- 
hance prices,  and  drive  other  retailers  out  of 
the  business,  may  maintain  an  action  against 
the  conspirators  for  the  damages  caused  there- 
by. 

2«  One  retail  eoal  dealer  injured  by  a 
eombination  betvreen  frbolesalers 
and  favored  retailers  to  drive  other  re- 
tailers out  of  business  may  maintain  an  action 
on  behalf  of  himself  and  other  persons  sim- 
ilarly injured  to  enjoin  the  illegal  act,  under 
a  statute  permitting  such  suits  when  the  ques- 
tion is  one  of  common  and  general  interest 
to  many  persons. 

8.  A  canaie  of  action  for  damaves  to  a 
retail  coal  dealer  by  reason  of  a  com- 
bination between  wholesalers  and  favored 
retailers  to  drive  other  retailers  out  of  busi- 
ness cannot  be  united  in  the  same  complaint 
with  one  by  him  on  behalf  of  himself  and  ail 
other  dealers  similarly  injured  to  enjoin  the 
illegal  acts,  under  a  statute  providing  that 
causes  of  action  in  order  to  be  united  must 
affect  all  the  parties  to  the  action. 

(October  15,  1901.) 

CROSS-APPEIALS  from  orders  of  the  Cir- 
cuit Court  for  Douglas  County  in  an  ac- 
tion to  recover  damages  for  conspiracy  to 
injure  plaintiff's  business  and  to  enjoin  the 
further  ejiforcement  of  the  conspiracy;  the 
defendants  appealing  from  the  order  over- 
ruling its  demurrer  to  the  cause  of  action 
for  damages,  and  plaintiff  appealing  from 
the  order  sustaining  the  demurrer  to  the  suit 
for  injunction.  Affirmed  on  defendante^  ap- 
peal.   Reversed  on  plaintiff's  appeal. 


Statement  by  Winslo^F,  J.: 

The  plaintiff's  complaint  in  this  action  at- 
tempts to  state  two  causes  of  action :  ( 1 )  A 
cause  of  action  at  law  by  the  plaintiff,  a  re- 
tail coal  dealer  at  Superior,  to  recover  dam- 
ages of  the  defendants  by  reason  of  the  ma- 
licious destruction  of  his  business,  resulting 
from  an  alleged  conspiracy  on  the  part  of 
the  defendants ;  and  (2)  a  cause  of  action  in 
equity  by  the  plaintiff  on  his  own  behalf 
and  on  behalf  of  many  others  similarly  sit- 
uated to  restrain  the  further  enforcement 
of  the  alleged  conspiracy.  There  are  twen- 
ty-three defendants,  who  are  divided  into  two 
classes;  the  first  class  being  composed  of 
certain  foreign  corporations  and  their  agents 
at  Superior,  Wisconsin,  who  are  termed  in 
the  complaint  as  "wholesalers,"  and  the  sec- 
ond class  composed  of  certain  retail  coal 
dealers  in  Superior,  who  are  called  "retail- 
ers." The  first  alleged  cause  of  action 
states,  in  substance:  Tliat  "between  Au- 
gust 1,  1000,  and  September  loth,  the  whole- 
salers united  and  confederated  themselves 
into  a  trust  and  combination  in  restraint  of 
trade  and  commerce,  and  renewed  and  ex- 
tended the  scope  of  a  previously  existinff 
concert,  and  created  an  active,  vicious,  and 
damaging  trust  and  monopoly  designed  to 
limit,  manipulate,  and  control  there&il  coal 
trade  in  and  about  the  city  of  Superior,  and 
to  hinder  and  embarrass  the  plaintiff  in  his 
means  of  livelihood,  and  to  damage  his  prop- 
erty. That  prior  to  September  15th  the 
coal  trade  at  Superior  was  carried  on  upon 
this  plan:  The  wholesalers  did  not  directly 
solicit  retail  trade  of  consumers,  but  sold  to 
all  retail  dealers  at  the  market  price,  and 
they  resold  to  the  public  for  gain  at  such 
price  as  they  saw  fit,  without  interference  or 
restriction  from  the  wholesalers.  That  after 
September  15th  the  wholesalers  refused  to 
sell  plaintiff  coal  at  any  price,  and  they  still 


Note. — For  other  cases  in  this  series  as  to 
combination  of  dealers  to  prevent  competition 
and  control  prices,  see  United  States  v.  Jelllco 
Mountain  Coke  &  Coal  Co.  (C.  C.  M.  D.  Ten  a.) 
12  L.  R.  A.  753,  and  note;  State  v.  Phipps 
(Kan.)  18  L.  R.  A.  667 ;  Queen  Ins.  Co.  v.  State 
(Tex.)  22  L.  R.  A.  488 ;  People  v.  Sheldon  (N. 
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Y.)  23  L.  R.  A.  221;  United  States  v.  Trans- 
Missouri  Freight  Asso.  (C.  C.  App.  8th  C.)  24 
L.  R.  A.  73 :  United  States  v.  E.  C.  Knight  Co. 
(C.  C.  App.  3d  C.)  24  L.  R.  A.  428:  People  v. 
Milk  Exchange  (N.  Y.)  27  L.  R.  A.  4:{7  ;  and 
United  States  v.  Addyston  Pipe  &  Steel  Co.  (C. 
C.  App.  9th  C.)  46  L.  R.  A.  122. 


1901. 


Ha  WARDEN  y    f  ouGKiooaBNT  A  Lbhxqh  Coal  Ck>. 


839 


refuse  to  do  so,  and  the  retailers  refuse  to 
flell  him  ooal  at  wholesale  rates  for  resale,  and 
they  arrogate  to  themselves  the  privilege  of 
retailing  coal  in  Superior,  backed  up,  as  afore- 
said, by  the  wholesalers.  Tliat  the  whole- 
salers gave  exclusive  right  to  retail  ooal 
from  their  docks  to  the  retailers,  and  de- 
termine at  what  dock  any  retailer  should 
be  permitted  to  buy  coal  and  what  not,  and 
of  whom  they  should,  not  be  allowed  to  pur- 
chase." The  complaint  further  alleges  "that 
the  limitation  of  retailers  was  for  the  pur- 
pose of  controlling  retail  prices  of  coal  in 
Superior,  to  force  out  of  the  retail  coal  trade 
All  persons  obnoxious  to  the  wholesalers,  and 
among  others  the  plaintiff,  to  secure  large 
profits  to  the  wholesalers  and  the  retailers, 
to  deprive  the  public  of  free  competition  in 
the  retail  coal  trade,  to  create  ana  maintain 
A  monopoly  of  the  ooal  trade;  that  the  re- 
tailers agreed  with  the  wholesalers  not  to 
cut  retail  prices  of  coal,  to  sell  coal  at  prices 
prescribed  by  the  wholesalers,  to  not  invade 
each  other's  territory,  to  purchase  coal  at 
certain  docks,  not  to  sell  for  the  purpose  of 
resale  to  any  person  not  elected  by  the  whole- 
salers to  the  privilege  of  retailing  coal  in 
Superior,  to  not  enter  into  price  competition 
among  themselves,  to  pay  for  all  their  pur- 
chases in  cash,  to  forego  the  honorable  name 
of  retail  coal  merchants  and  assume  the 
name  of  sales  agents,  to  not  do  anything  or 
suffer  anything  to  be  done  to  overthrow  said 
trust  and  open  the  doors  to  free  competi- 
tion ;  that  on  or  about  the  10th  day  of  Sep- 
tember, 1900,  the  wholesalers  and  retailers 
put  said  contract,  agreement,  and  under- 
•standing  in  force  against  the  plaintiff  and 
the  public;  that  the  refusal  to  sell  coal  to 
the  plaintiff  is  done  in  pursuance  of,  and  to 
4!arry  out  the  purposes  of,  said  combination, 
and  for  no  other  reason;  that  about  two 
thirds  of  all  fuel  used  in  Superior  is  coal 
bought  directly  or  indirectly  of  the  whole- 
salers: that  the  wholesalers  own  practically 
all  the  coal  docks  in  Superior,  Wisconsin, 
and  Duluth,  Minnesota,  engased  in  local 
trade  at  those  points ;  that  at  the  same  time 
the  action  of  the  wholesalers  and  the  retail- 
ers forced  out  of  business  ten  or  more  other 
retail  coal  dealers  in  Superior,  and  thereby 
they  have  established  a  monopoly  of  the  coal 
trade  in  that  city,  against  the  law  of  this 
state,  and  raised  the  price  of  coal  to  the  peo- 
ple of  Superior;  that  the  plaintiff,  Edward 
Ha  warden,  in  December,  1898,  purchased  a 
two-thirds  interest  in  the  established  retail 
ooal  business  of  James  B.  Collins  and  wife 
■at  Superior,  and  of  the  teams,  tools,  office, 
and  appliances  used  by  said  Collins  and  wife 
in  that  trade;  that  Collins  and  wife  had  an 
established  retail  trade  in  coal,  based  upon 
the  right  of  any  person  to  go  into  business 
and  to  buy  of  the  wholesalers  at  the  market 
price  for  retail  for  all  times ;  that  Ha  warden 
and  Collins  carried  on  the  business  until 
June,  1000,  when  Hawarden  bought  out  Col- 
lins and  the  goodwill  of  the  business;  that 
the  profits  of  their  business  during  the  •sea- 
sons from  September  to  June  were  $40  a 
month,  and  his  profits  from  September,  1900, 
to  April   1,   1901,  would  have  been  $55  a 
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month;  that,  as  a  result  of  said  conspiracy, 
plaintiff,  Hawarden,  was  forced  out  of  the 
business,  and  his  trade  destroyed,  thereby 
suffering  damaee  in  the  sum  of  $500." 

In  the  second  and  equitable  cause  of  ac- 
tion the  allegations  of  the  first  cause  of  ac- 
tion as  to  the  character  of  the  parties  and 
formation  and  objects  of  the  conspiracy  and 
its  effects  are  substantially  repeated,  and  it 
is  further  alleged  that  not  only  the  plaintiff, 
but  many  other  retail  ooal  dealers  in  Super- 
ior, of  whom  eight  are  named,  were  forced 
out  of  business  by  reason  of  the  conspiracy, 
and  that  the  defendants  intend  to  continue 
the  conspiracy  indefinitely  in  the  future; 
that  the  action  is  brought  by  the  plaintiff 
on  his  own  behalf  and  on  behalf  of  all  other 
retail  ooal  dealers  belonging  to  said  class 
who  may  desire  to  become  parties  to  the  ac- 
tion; and  an  injunction  is  prayed  for  re- 
straining the  defendants  from  the  further  en- 
forcement of  said  conspiracy,  and  compel- 
ling the  wholesalers  to  sell  coal  to  the  plain- 
tiff and  others  of  said  class  upon  the  same 
conditions  that  they  sell  to  the  defendant  re- 
tailers. The  Youghiogheny  &  Lehigh  Coal 
Company  demurr^  to  the  entire  complaint 
on  the  ground  that  several  causes  of  action 
are  improperly  united  therein.  Said  com- 
pany also  demurred  to  the  first  cause  of  ac- 
tion separately  for  the  reason  that  it  does 
not  state  facts  sufilcient  to  constitute  a  cause 
of  action,  and  to  the  second  cause  of  action 
separately  for  the  same  reason.  The  cir- 
cuit court  overruled  the  demurrer  to  the 
first  cause  of  action,  and  sustained  the  de- 
murrer to  the  second  •cause  of  action,  and 
the  Youghiogheny  &  Lehigh  Coal  Company 
appeals  from  that  part  of  the  order  over- 
ruling the  demurrer  to  the  first  cause  of  ac- 
tion, and  the  plaintiff  appeals  from  that 
part  of  the  order  sustaining  the  demurrer 
to  the  second  cause  of  action. 

Mr.  D.  E.  Roberts,  for  plaintiff: 

If  defendants  enter  into  a  combination 
to  control  prices  of  coal  and  to  monopolize 
the  retail  coal  trade,  and  refuse  to  contract 
with  plaintiff  and  sell  him  coal  at  the  mar- 
ket price  for  that  reason  only,  and  thereby 
maliciously  ruin  his  business,  they  are  lia- 
ble for  damages. 

Bratt  v.  iSictft,  99  Wis.  579,  75  N.  W.  411; 
People  V.  Sheldon,  139  N.  Y.  251,  23  L.  R.  A. 
221,  34  N.  E.  785;  Dels  v.  Winfree,  80  Tex. 
400,  16  S.  VV.  Ill;  Mapstrick  v.  Ramge,  9 
Neb.  390,  31  Am.  Rep.  415,  2  N.  W.  739; 
People  V.  Richards,  1  Mich.  216,  51  Am.  Dec 
82;  Eriz  v.  Produce  Exchange,  79  Minn. 
140,  48  L.  R.  A.  90,  81  N.  W.  737. 

llie  conspiracy  charged  in  the  complaint 
is  an  unlawful  monopoly,  and  all  persons 
entering  into  it  are  liable  for  the  direct  con- 
sequences of  all  things  done  in  pursuance  of 
the  purposes  of  the  combination, — i.  e,,  the 
ruin  of  plaintiff's  business. 

Qateow  v.  Buening,  106  Wis.  1,  49  L.  R.  A. 
475,81  N.  W.  1003;  State  em  reU  Burner  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046;  Bratt 
V.  Sicift,  99  Wis.  579,  75  N.  W.  411;  Murray 
v.  McQurigle,  69  Wis.  483,  34  N.  W.  522; 
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Cumminga  y.  Union  Blue  Stone  Oo,  164  N. 
y.  401,  52  li.  R,  A.  262,  58  N.  E.  525. 

The  statute  (H  1747f  and  1747^^)  is  an 
enlarging  act,  or  a  remedial  one  designed  to 
supplement  the  defects  of  the  common  law. 

Fotter's  Dwarr.  Stat.  p.  73. 

It  is  not  a  penal  statute,  for  statutes  en- 
acted to  suppress  public  wrongs  are  not 
penal  in  their  nature,  even  though  they 
carry  a  penalty. 

23  Am.  &  Eng.  Enc.  Law,  p.  144 ;  Potter's 
Dwarr.  Stat.  p.  73. 

The  remedial  features  of  even  a  penal 
statute  are  to  be  liberally  construed. 

23  Am.  &  En^.  Enc.  Law,  p.  379. 

The  statute  gives  a  new  remedy,  and  does 
not  in  express  terms  abolish  the  old  reme- 
dy; the  two  therefore  exist  together. 

23  Am.  &  Eng.  Enc.  Law,  p.  393;  Potter*s 
Dwarr.  Stat.  p.  73. 

The  statute  (§  1747e)  declares  combina- 
tions and  monopolies  of  trade  to  be  unlaw- 
ful, and  it  is,  m  that  respect,  supplement- 
ary to  the  common  law. 

16  Am.  &  Eng.  Enc.  Law,  p.  924. 

The  offenses  named  in  the  statute  are,  in 
law,  nuisances.  The  complaint  therefore 
states  a  cause  of  action. 

Murdoch  v.  Walker,  152  Pa.  595,  25  Atl. 
492;  16  Am.  &  Eng.  Enc.  T^w,  pp.  922,  929; 
Sherry  v.  Perkins,  147  Mass.  212,  17  N.  E. 
307  r  Cramford  v.  Tyrrell,  128  N.  Y.  341,  28 
N,  E.  514. 

Where  the  title  of  the  injured  party  to 
property  is  clear,  and  the  injury  is  real  and 
permanent,  and  a  legal  remedy  is  inade- 
quate, he  may  have-  an  injunction  to  pre- 
vent tortious  invasion  of  his  right. 

3  Pom.  Eq.  Jur.  S  1347 ;  2  Beach,  Modern 
Eq.  Jur.  chap.  29,  p.  811;  People's  Oas  Co. 
V.  Tyner,  131  Ind.  277,  16  L.  R.  A.  443,  31 
N.  E.  69;  Croicfordy,  Tyrrell,  128  N.  Y.  341, 
28  N.  E.  514;  Vegelahn  v.  Ountner,  167 
Mass.  92,  35  L.  R.  A.  722,  44  N.  E.  1077. 

A  private  action  will  lie  to  suppress  a 
public  nuisance  where  the  plaintiff  is  spe- 
cially damaged. 

16  Am.  &Eng.  Enc.  Law,  p.  971;  Walker 
V.  Shepardaon,  2  Wis.  384,  60  Am.  Dec.  423. 

In  the  case  at  bar  the  plaintiff  has  an  op- 
tion to  bring  his  action  for  damages,  or  a 
suit  to  abate  nuisances,  or  both  in  one  com- 
plaint. 

Rev.  Stat.  S  2647;  Bamea  v.  Racine,  4 
Wis.  454;  Laraon  v.  Furlong,  63  Wis.  323, 
23  N.  W.  584. 

An  injunction  will  lie  at  the  suit  of  a  pri- 
vate person  specially  affected,  to  abate  any 
sort  of  a  nuisance  intangible  in.  its  nature, 
as  keeping  a  house  of  ill-fame,  etc.  This 
combination  is  of  that  character. 

Hamilton  v.  Whitridge,  11  Md.  128,  69 
Am.  Dec.  185. 

Equity  will  enjoin  a  oonspiracy  or  boycott. 

2  Beach,  Modem  Eq.  Jur.  §  780,  p.  852; 
Bmack  v.  Kane,  34  Fed.  51;  Caaey  v.  Oin- 
einnati  Typographical  Union  2Va  ^,  12  L.  R. 
A.  103,  45  Fed.  135;  Vegelahn  v.  Ountner, 
167  Mass.  92,  35  L.  R.  A.  722,  44  N.  E.  1077 ; 
Murdock  v.  Walker,  152  Pa.  595,  25  Atl. 
492;  Sherry  ▼.  Perkina,  147  Maas.  212,  17 
S.  E  307;  Grand  Rapxda  School  Furniture 
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Co.  V.  Haney  School  Furniture  Co.  92  Midu 
558,  16  L.  K  A.  721,  52  N.  W.  1009. 

There  is  jurisdiction  in  equity  to  prevent 
violation  of  criminal  law  in  order  to  pro- 
tect property  from  destruction. 

Hamilton-Broum  Shoe  Co.  v.  Saaey,  131 
N.  Y.  212,  32  N.  E.  1106;  Beck  v.  Railway 
Teamatera'  Protective  Union,  118  Mich.  49!, 
42  L.  n.  A.  407,  77  N.  W.  13. 

There  is  no  reason  why  the  legal  and 
equitable  causes  of  action  cannot  be  united 
in  one  complaint  in  this  action. 

Gilbert  v.  Loberg,  83  Wis.  190,  53  N.  W. 
500;  Cameron  v.  White,  74  Wis.  425,  5  L- 
R.  A.  40.3,  43  N.  W.  155. 

Mr.  H.  H.  Ormoo,  for  defendants: 

Each  wholesaler  has  the  right  to  sell  coal 
to  such  persons  as  it  deems  advisable.  It 
may  appoint  and  discharge  such  agents  as 
it  deems  advisable  for  any  purpose,  and 
there  is  no  limitation  on  that  right  unless 
there  is  a  contractual  relation.  It  may  al- 
low coal  to  be  purchased  at  retail  at  its  dock 
to-day,   and   refuse  the  privilege  to-morrow. 

The  plaintiff,  by  being  allowed  the  privi- 
lege of  buying  coal  for  retail  purposes  a^ 
the  docks  of  a  wholesaler,  obtained  no  vested 
right,  and  the  privilege  or  license  could  be 
abrogated  at  any  time,  and  if  injury  or  loss 
resulted  it  would  be  damnum  abaque  inju- 
ria. 

An  act  of  the  kind  at  bar,  lawful  in  it- 
self, does  not  become  unlawful,  so  as  to 
make  the  doer  of  the  act  liable  to  a.  civil 
action,  because  a  bad  motive  prompted  the 
doing  of  it. 

Cases  of  civil  liability  may  be  grouped 
into  three  classes: 

1.  A  combination  of  persons  to  induce  a 
third  person  to  refuse  to  sell  to,  deal  with, 
or  employ,  another. 

In  this  class  of  cases  the  injured  peraon 
brings  his  action  directly  against  the  com- 
bination that  caused  the  third  person  to  act. 

The  English  courts  have  held,  in  Allen  ▼. 
Flood,  decided  December  14  [1898]  A.  C.  1, 
and  in  Huttly  v.  Simmona,  decided  Decem- 
ber 18  [1898]  1  Q.  B.  181,  that  the  combina- 
tion was  not  liable. 

In  the  United  States,  on  facts  very  simi- 
lar to  the  Huttly.  Caae,  it  has  been  held  that 
the  acts  constituted  an  executed  conspira- 
cy to  inflict  a  malicious  injury,  and  were 
actionable. 

Fiaher  v.  SchuH,  73  Wia.  370,  41  N.  W. 
527;  Bratt  v.  Stcift,  99  Wis.  579,  75  N.  W. 
411;  Oateow  v.  Buening,  106  Wis.  1.  49  L. 
R.  A.  475,  81  N.  W.  1003;  Dehe  v.  Winfree, 
80  Tex.  400,  16  S.  W.  111. 

2.  This  class  is  where  a  combination  of 
firms  or  individuals  have  combined,  and  en- 
deavor by  legitimate  trade  competition  to 
undersell  or  destroy  the  business  of  com- 
petitors. 

In  every  case  the  courts  have  held  there 
is  no  cause  of  action. 

Mogul  8S.  Co.  v.  McGregor,  L.  R.  23  Q.  B. 
Div.  598;  Continental  Ina.  Co.  v.  Fire  Un-^ 
derfcritera,  67  Fed.  310;  Paaaaio  Print 
Worka  v.  Ely  6  W.  Dry-Gooda  Co.  44  C.  C. 
A.  426.  105  Fed.  163. 

3.  This  elasa  18  where  an  action  is  brought 
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by  a  dealer,  asent,  or  employee  directly 
af^inst  an  employer  or  principal,  or  com- 
bination of  the  same,  to  recover  damages 
for  a  discharge  or  refusal  to  sell  to,  or  deal 
with,  the  plaintiff;  and  to  this  class  be- 
longs the  case  at  bar. 

In  ordinary  business  affairs  one  person 
may  refuse  to  buy  or  sell  to  another,  or  in 
anywise  to  transact  business  with  him.  And 
what  one  person  may  do  in  this  direction, 
two  or  more  persons  may  unite  in  doing. 
A  combination  to  refuse  to  buy  of  a  par- 
ticular individual,  or  to  sell  to  him,  is  not 
m  conspira^  or  an  offense. 

Beach,  Monopolies,  p.  252 ;  Mogul  88.  Oo. 
Y.  McGregor,  L.  R.  23  Q.  B.  Div.  698;  Cooley, 
l>Drts,  p.  278;  Brewster  v.  C.  Miller's  Sons 
Co.  101  Ky.  368,  38  L.  R.  A.  605,  41  S.  W. 
301 ;  Beywood  v.  Tillson,  75  Me.  225,  46  Am. 
Rep.  373;  Payne  v.  Western  d  A.  R.  Oo,  13 
liea,  507,  49  Am.  Rep.  666;  Bohn  Mfg,  Co.  v. 
Mollis,  54  Minn.  223,  sub  nom,  Bohn  Mfg. 
Co.  V.  yorthtoestem  Lumbermen's  Asso.  21 
lu  R.  A.  337,  56  N.  W.  1119;  Phelps  ▼.  Now- 
Men,  7^  N.  T.  39,  28  Am.  Rep.  93;  AUen  v. 
Flood  ri898]  A.  C.  1;  Erig  v.  Produce  Em- 
change,  79  Minn.  140,  48  L.  R.  A.  90,  81  N. 
W.  737 ;  Delz  v.  Winfree,  80  Tex.  400,  16  S. 
W.  Ill ;  KitnhaU  v.  Harman,  34  Md.  407,  6 
Am.  Rep.  340;  IiO/verty  ▼.  Vanwrsdale,  65  Pa. 
507;  Cote  v.  Murphy,  169  Pa*  420,  23  L.  R. 
A.  135,28  Atl.  190;  Olive  v.  Van  Patten,  7 
Tex.  Civ.  App.  630,  25  8.  W.  428;  UUny  v. 
Chicago  Live  Stock  Ewchange,  54  111.  App. 
233;  Kelly  v.  Chicago,  M.  d  8t.  P.  R.  Oo. 
73  Iowa,  436,  61  N.  W.  957 ;  Continental  Ins. 
Co.  ▼.  Fire  Underwriters,  67  Fed.  310;  Ohip- 
ley  V.  Atkinson,  23  Fla.  206,  1  So.  934; 
Graham  v.  8t.  Charles  Street  R.  Co.  47  La. 
Ann.  214,  27  L.  R.  A.  416,  16  So.  806. 

Whatever  a  man  may  lawfully  do  on  his 
own  property  under  any  circumstances,  he 
may  do  regardless  of  the  motive  for  his 
conduct. 

Metsger  v.  Hochrein,  107  Wis.  267,  50  L. 
R.  A.  305,  83  N.  W.  308. 

The  statutory  remedies  are  exclusive  of 
all  others,  and  the  right  of  injunction  Is 
limited  to  an  action  on  the  relation  of  the 
district  attorney. 

Blindell  v.  Hagan,  54  Fed.  40;  Pidcock  v. 
Harrington,  64  Fed.  821;  Greer  v.  S toller, 
77  Fed.  1. 

The  foundation  of  equitable  jurisdiction 
Is  the  foundation  of  irreparable  mischief, 
the  inadequacy  of  a  pecuniary  compensa- 
tion, and  the  prevention  of  a  multiplicity 
'  of  suits ;  and  where  facts  are  not  shown  to 
bring  the  case  within  these  conditions,  the 
relief  will  be  refused. 

High,  Inj.  3d  ed.  9  697. 

To  warrant  the  interference  of  equity  a 
strong  case  of  imperative  necessity  must 
appear,  and  the  nuisance  must  be  in  dero- 
gation of  rights  long  previously  enjoyed. 

High,  Inj.  (S  739,  740;  Tiede  v.  Schneidt, 
09  Wis.  213,  74  N.  W.  798. 

Wlnalow,  J.,  delivered  the  opinion  of  the 
court: 

The  first  count  of  the  complaint  is  claimed 
to  state  a  cause  of  action  at  law  to  recover 
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damages  resulting  from  an  unlawful  oon- 
spiracy,  and  the  second  count  a  cause  of  ac- 
tion in  equity  on  behalf  of  a  class  to  re- 
strain the  further  execution  of  the  conspir- 
acy, and  both  counts  are  challenged  by  de- 
murrer for  insufficiency  of  facts. 

1.  The  gist  of  the  first  count  is  that  the 
plaintiff  was  a  retail  coal  dealer  in  the  city 
of  Superior;  that  the  defendants,  '*the 
wholesalers,"  own  practically  all  the  coal 
docks  at  Superior  and  Duluth,  and  that  a  re- 
tailer cannot  carry  on  his  business  at  Super- 
ior, unless  he  can  buy  of  the  wholesalers 
freely,  and  without  discrimination;  that  the 
wholesalers  entered  into  a  combination  with 
the  defendant  retailers  bv  which  it  was  agreed 
that  the  wholesalers  should  sell  to  the  de- 
fendant retailers,  and  to  none  others,  for  the 
pur]x>se,  among  others,  of  f orcine  out  of  the 
retail  trade  all  retailers  not  in  uie  combina- 
tion, and,  among  others, the  plaintiff;  that 
such  agreement  or  conspiracy  has  been  suc- 
cessful, and  as  a  result  thereof  the  plaintiff's 
business  has  been  destroyed,  to  his  damage. 
Do  these  facts  constitute  a  cause  of  action 
at  common  lawT  We  think  they  do.  It  is 
undoubtedly  true  that,  in  the  absence  of  any 
statute  to  the  contrary,  several  persons  may 
combine  for  the  purpose  of  increasing  their 
business  and  making  greater  gains  by  any 
legitimate  means,  and  if,  as  tne  incidental 
result  of  that  combination,  others  are  driven 
out  of  business,  there  is  no  actionable  wrong. 
It  is  also  true  that  one  person,  or  a  number 
of  persons,  by  agreement,  may  refuse  to  sell 
goods  to  another,  if  the  purpose  of  such  re- 
fusal be  simply  to  promote  his  or  their  own 
welfare.  From  tiiese  propositions  it  is  ar- 
gued that  no  actionable  wron^  is  shown  in 
the  present  case;  that  the  mam  purpose  of 
the  agreement  charged  was  the  lawful  pur- 
pose to  increase  their  own  gains  by  legiti- 
mate means,  and  hence  that  the  plaintiff  is 
remediless,  notwithstanding  it  is  also 
charged  that  one  purpose  of  the  agreement 
was  to  drive  the  plaintiff  out  of  business. 
It  may  at  once  be  admitted  that  this  line  of 
reasoning  has  been  adopted  by  some  of  the 
courts  which  have  been  called  upon  to  deal 
with  the  subject.  It  has  not,  however,  been 
adopted  by  this  court;  in  fact  in  the  very  re- 
cent case  of  State  ew  rel.  Dumerv.  Huegin, 
110  Wis.  189,86  N.  W.  1046,  it  was,in  effect, 
repudiated.  It  is  true  that  case  was  a  crim- 
inal case,  but  it  necessarily  involved  the 
question  of  civil  conspiracies  at  common  law, 
as  well  as  criminal  conspiracies,  and  to  the 
very  full  discussion  there  given  by  Mr.  Jus- 
tice Marshall  it  seems  that  very  little  can 
profitably  be  added.  It  was  there  stated,  in 
substance  and  effect,  that  persons  have  a 
right  to  combine  together  for  the  purpose  of 
promoting  their  individual  welfare  in  any 
legitimate  way,  but  where  the  purpose  of  the 
organization  is  to  inflict  injury  on  another, 
and  injury  results,  a  wrong  is  committed 
upon  such  other;  and  this  is  so  notwith- 
standing such  purpose,  if  formed  and  exe- 
cuted by  an  individual,  would  not  be  action- 
able. One  person  maj,  through  malicious 
motives,  attract  to  himself  another's  cus- 
tomers, and  thus  ruin  the  business  of  such 
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other  without  redress;  bnt  when  a  number 
of  persona,  acting  wholly  or  in  part  from 
such  malicious  motives,  combine  together, 
the  injury  to  such  other  is  actionable. 
''Where  the  act  is  lawful  for  an  individual, 
it  can  be  the  subject  of  a  conspiracy,  when 
done  in  concert,  only  where  there  is  a  direct 
intention  that  injury  shall  result  from  it." 
These  principles  are  decisive  as  to  the  first 
count  in  this  complaint.  The  allegation  is 
distinct  and  clear  that  one  of  the  purposes 
and  objects  of  this  agreement  was  to  drive 
the  plaintiff  out  of  business.  This  was  an 
ulterior  and  unlawful  purpose,  and  consti- 
tutes malice  in  contemplation  of  law.  There- 
fore, under  the  allegations  of  the  complaint, 
it  is  clear  that  the  combination  here  formed 
was  formed  for  the  malicious  purpose  of  do- 
ing an  injury  to  another,  and  that  such  in- 
jury has  resulted,  and  hence  that  a  cause 
of  action  at  law  for  damages  is  stated.  Tlie 
conclusion  reached  renders  it  unnecessary  to 
consider  the  effect  of  S  1747e,  Kev.  Stat. 
1898,  with  regard  to  combinations  in  re- 
straint of  trade  or  commerce. 

2.  In  the  second  count  the  plaintiff  at- 
tempts on  behalf  of  a  class  of  persons, 
namely,  the  retailers  who  were  excluded 
from  the  combination,  to  obtain  equitable  re- 
lief by  way  of  a  perpetual  injunction  re- 
straining the  continuance  of  the  operations 
of  the  conspiracy.  That  courts  of  equity 
have  jurisdiction  to  restrain  such  conspir- 
acies when  irreparable  injury  will  result  and 
legal  remedies  will  prove  inadequate,  or  a 
multiplicity  of  suits  be  necessary,  seems  to 
be  well  settled.  Beck  y.  Railioay  Teamsters' 
Protective  Unioriy  118  Mich.  497,  42  L.  IL 
A.  407,  77  N.  W.  13.  That  the  conspiracy 
may  be  directed  against  a  considerable  num- 
ber of  persons  as  well  as  aeainst  one,  can- 
not be  doubted.  We  have,  therefore,  before 
us  an  unlawful  conspiracy  directed  against 
a  large  number  of  persons,  which  has  al- 
ready resulted  in  driving  out  of  business  a 
considerable  number  of  such  persons,  and 
which  the  defendants  threaten  to  continue 
indefinitely  against  the  whole  class.  Plain- 
tiff claims  that  this  situation  brings  the  case 
within  that  provision  of  the  statute  con- 
tained in  §  2604,  Rev.  Stat.  1898,  which  de- 
clares :  "When  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons, 
.  .  .  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole."  The  question  as 
to  the  legality  of  this  conspiracy  is  cer- 
tainly one  of  common  and  general  interest 
to  all  persons  against  whom  it  was  direct- 
ed and  is  being  enforced.  The  complaint  al- 
leges that  there  are  many  of  such  persons, 
and  we  are  unable  to  perceive  any  fault  in 
the  plaintiff's  contention.  It  is  to  be  noted 
that  there  are  two  cases  named  in  the  stat- 
utes referred  to  in  which  one  may  sue  for 
all,  vie.:  (1)  When  the  question  is  one  of 
common  or  general  interest  of  many  persons, 
and  (2)  when  the  parties  are  very  numerous,  1 
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and  it  is  impracticable  to  bring  them  all  bo- 
fore  the  court.  The  latter  class  was  under 
consideration  in  the  cases  of  Chorge  v.  Bei^ 
jamin^  100  Wis.  622,  76  N.  W.  619,  and 
Hodges  v.  Nalty,  104  Wis.  464,  80  N.  W. 
726 ;  hence  what  is  said  in  those  cases  as  to 
the  number  of  persons  whic^  will  be  deemed 
"very  numerous"  is  inapplicable  here,  be- 
cause this  case  comes  under  the  first  subdi- 
vision, which  only  requires  the  presence  of  m 
question  of  common  or  general  interest  of 
many  persons.  These  conditions  are  satis- 
fied here,  and  we  conclude  that  the  second 
count  states  a  good  cause  of  action  in  equity 
bv  the  plaintiff  on  behalf  of  himself  and  a 
class  composed  of  all  other  retail  coal  deal- 
ers in  Superior  similarly  situated.  Thus 
there  are  two  good  causes  of  action  stated 
in  the  complaint,  one  at  law  and  one  ia 
equity,  both  arising  out  of  the  same  transac- 
tion. But  here  arises  for  consideration  the 
general  demurrer  to  the  whole  complaint  on 
the  ground  that  two  causes  of  action  have 
been  improperly  united.  Though  this  de- 
murrer was  not  specifically  rererred  to  in 
the  order  appealed  from  for  the  reasoh  that 
the  court  held  that  but  one  good  cause  of  ac- 
tion was  stated,  still  it  was,  in  effect,  over- 
ruled, as  a  necessary  result  of  that  order. 
The  statute  provides  that  causes  of  action, 
in  order  to  be  united  in  one  complaint, 
"must  affect  all  the  parties  to  the  action." 
Kev.  Stat  1898,  §  2047.  It  is  clear  that 
this  limitation  would  be  violated  if  the  two 
causes  of  action  in  this  complaint  are  al- 
lowed to  be  united  in  one  complaint.  The 
first  cause  of  action  is  a  straight  action  at 
law  for  damages  to  the  plaintiff  alone.  No 
one  else  has  any  interest  in  the  judgment  in 
that  action,  whatever  it  be.  But  the  see- 
ond  cause  of  action  is  a  cause  of  action 
in  favor  of  a  large  number  of  persons, 
constituting  a  class  represented  by  the  plain- 
tiff. Potentially  all  of  the  class  are  parties. 
They  are  invited  to  become  formal  parties 
plaintiff,  and  presumably  will  accept  the  in- 
vitation. Thus  the  first  cause  of  action  af- 
fects but  one  jpart^  plaintiff,  whereas  the 
second  cause  oi  action  affects  numerous  par- 
ties plaintiff.  The  doctrine  is  frequently 
stated  that  the  several  causes  of  action  for 
or  against  a  person  must  affect  him  in  the 
same  capacity  in  order  to  make  them  capa- 
ble of  being  joined.  Pom.  Code  Remedies,  3d 
ed.  §  502.  These  considerations  are  conclu- 
sive to  the  effect  that  the  general  demurrer 
to  the  whole  complaint  on  the  ground  of  im- 
proper joinder  should  have  been  sustained. 
That  part  of  the  order  overruling  the  de-" 
murrer  to  the  first  count  of  the  compUUni  is 
affirmed,  and  that  part  sustaining  the  de- 
mun^er  to  the  second  count  is  reversed,  and 
the  action  is  remanded,  with  directions  to 
overrule  the  demurrer  to  the  second  count, 
and  sustain  the  separate  demurrer  to  the  en- 
tire complaint,  ana  for  further  proceedings 
according  to  law. 
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Chmrlotte  A.  LEWIS,  Admz.,  etc,  of  Oscar 
Lewii,  Deceased,  PetiPUmer, 
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Frank  H.  DUNNE,  Judge  of  the  Superior 
Court  of-  the  City  and  County  ol  .San 
FrancisQO. 
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of   ei'ril    procedure  cannot, 
vritlio«t  rop«1»lloation,  be  revised  to 

tlM  extent  of  amending  over  400  lectlons, 
repealing  nearlj  100,  adding  many  new  onea, 
changing  section  nmnbers,  and  Inserting, 
changing,  and  amending  headings,  where  the 
Constitution  provides  that  no  law  shall  be 
revised  or  amended  by  reference  to  Its  title, 
bat  In  such  case  the  act  revised  or  section 
amended  shall  be  re-enacted  and  published 
at  length  as  revised  or  amended. 
2.     RoTlBion  of  tbo  Code,  aud  not  of  tbe 


separate  sections.  Is  efleeted  by  a  stat- 
ute entitled  **To  Revise  the  Code  .  .  . 
by  Amending  Certain  Sections,  Repealing 
Others,  and  Adding  New  Sections,"  where  the 
preamble  indicates  an  Intention  to  revise  the 
Code,  and  the  act  makes  extensive  changes 
therein. 
3.  A  title,  <<An  Act  to  Rerlse  tbe  Code 
of  Civil  Procednre  of  tbe  State  of  Cal- 
ifornia," does  not  sufficiently  comply  with 
a  constitutional  provision  that  every  act 
shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  Its  title, — at  least, 
where  the  act  deals  with  a  vast  variety  of 
subjects,  many  of  which  are  totally  distinct 
from  each  other,  many  of  them  haying  no 
relation  to  civil  procedure. 

{Beatty,  Oh,  J.,  dUtenU  in  part.) 

(Octob<i/  10,  1901.) 


NOTC — Poicer  of  legUlature  to  enact  a  Code 
or  compilation  of  laws,  or  amend  many  or  un- 
designated  tectione  thereof,  by  a  tingle  etat- 
uU, 

L  Enactment, 

a.  In  general, 

b.  Embodying  in  adopting  oak 
c  Reading. 

d.  Sufficieneg  of  title, 

e.  Plurality  of  eubjeeiL 
IL  Amendment. 

a.  BuffMency  of  title, 

1.  In  general. 

2.  DeHgnating  teotiane  amended  by 

fiember  alone. 
Z,  Failure    to    designate    eeotione 
amended  in  amy  manner. 

b.  Plurality  of  euhjeot. 

e.  Re-enacting    and   puhliehing    at   fuU 
lengtK 
HI.-  OoncluHon. 

This  note  is  intended  to  include  the  power  of 
tbe  legislature  to  enact  or  amend  by  a  single 
statute  any  Code  or  compilation  of  laws,  in- 
cluding a  municipal  charter,  which,  in  some 
cases,  includes  as  many  and  as  varied  matters 
as  a  Code  of  Civil  or  of  Criminal  Procedure. 
It  win  be  noticed,  however,  that  whenever  the 
subject  of  the  note  has  been  directly  involved, 
it  has  generally  been  In  connection  with  a  gen- 
eral revision  or  compilation  of  the  laws  or  a 
Code  in  the  sense  in  which  that  term  Is  ordi- 
narily used. 

L  Bnaetment 

a.  In  general. 

In  McLane  t.  Paschal,  8  Tex.  CIt.  App.  806, 
28  S.  W.  711,  the  validity  of  the  Revised  SUt- 
utes  of  Texas  was  assailed  on  the  ground  that 
it  was  "not  an  act  of  any  legislature,  but,  on 
the  contrary,  is  a  false  pretense  to  that  eflTect." 
The  caption  of  such  act  is  '*A  Bill  to  be  Bn- 
titled  'An  Act  to  Adopt  and  Bstablish  the  Re- 
vised Civil  Statutes  of  the  State  of  Texas,*" 
and  the  act  begins:  "Whereas  It  Is  expedient 
tbat  the  General  Civil  Statutes  of  the  state 
should  be  arranged  in  appropriate  titles,  chap- 
ters, and  articles;  that  the  omissions  and  de- 
fects therein  should  be  supplied  and  remedied; 
and  that  tbe  whole  should,  as  far  as  practic- 
able, be  made  concise,  plain,  and  Intelligible; 
therefore:  'Section  1.  Be  It  enacted  by  the 
legislature  of  the  state  of  Texas  that  the  fol- 
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lowing  titles,  chapters,  and  articles  shall  here- 
after constitute  the  Revised  Statutes  of  the 
state  of  Texas;'  "  and  the  secretary  of  state  cer- 
tified that  sudi  act  was  presented  to  the  gov- 
ernor, and  was  not  signed  by  him  nor  returned 
to  the  bouse  within  the  prescribed  time,  and 
thereupon  became  a  law  without  his  signature. 
Tbe  court  held  that  the  validity  of  the  enact- 
ment of  the  Texas  Codes  was  not  open  to  In- 
4;iuiry,  saying:  "For  over  thirteen  years  prior 
to  the  institution  of  this  suit  the  validity  of 
the  Revised  Statutes  had  been  recognised  and 
acted  upon  by  all  the  departments  of.  our  state 
government,  and  with  Its  amendments  regarded 
by  the  people  of  Texas  as  the  only  statutory 
law  of  the  state.  And  to  hold  that  the  act  by 
which  they  were  passed  is  not  an  act  of  the 
legislature,  but  a  mere  'pretense  and  fraud,' 
would  be  to  declare  our  state  government  from 
the  date  of  the  alleged  fraud  simply  a  Joke,  and 
the  Judgments,  decrees,  and  sentences  of  Its 
courts  which  purport  to  settle  and  dispose  of 
questions  of  life,  liberty,  and  property,  not 
even  shadows  of  realities." 

In  State  e»  reL  Holmes  v.  Wilts,  11  La.  Ann. 
439,  the  court  states  that  in  1854  an  act  was 
passed  to  provide  for  the  revision  of  the  stat- 
utes of  the  state  of  a  general  character,  by 
which  a  legislative  committee  was  appointed  to 
revise  such  statutes,  simplify  their  language, 
correct  their  incongruities,  supply  their  defi- 
ciencies, arrange  them  in  order,  and  reduce 
them  to  one  connected  text  with  a  view  to  their 
adoption  as  the  Revised  Statutes  of  the  state, 
and  that  the  committee  appointed  prepared 
their  work  in  season  for  the  next  session ;  but 
an  obstacle  to  its  adoption  as  a  whole  was 
found  in  La.  Const,  art.  117,  providing  that 
the  legislature  shall  never  adopt  any  system  or 
Code  of  laws,  by  general  reference  to  such  sys- 
tem or  Code  of  laws,  but  In  all  cases  shall  specify 
the  several  provisions  of  the  laws  It  may  enact ; 
and  that,  to  evade  such  obstacle.  It  was  pro- 
posed to  pass  the  Revised  Statutes  in  detail 
with  a  sweeping  repealing  clause  at  the  end  of 
each.  In  a  dissenting  opinion  Lea,  J.,  states 
that  It  waa  the  intention  of  the  legislature, 
when  the  act  to  provide  for  the  revision  of  the 
statutes  of  the  state  was  passed,  not  to  author- 
ise the  compilation  of  a  mere  digest  of  the  laws 
of  the  state,  but  to  adopt  a  body  of  laws  under 
the  general  head  of  "Revised  Statutes;"  but 
that  it  became  manifest  that  such  plan  was 
open  to  objections  as  being  in  contravention  of 
La.  Const,  arts.  115,  117,  art.  115  prohibiting 
the  passage  of  any  act  containing  more  than 
53 
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APPLICATION  for  a  writ  of  mandamus  to 
compel  respondent  to  make  an  order  fix- 
ing the  time  for  the  publication  of  notice  to 
creditors  in  the  matter  of  the  estate  of  Oscar 
Lewis,  deceased,  which  was  in  course  of  pro- 
bate in  the  Superior  Court  for  the  City  and 
County  of  San  Francisco,  according  to  the 
proYisions  of  the  Code  of  Civil  Procedure  in 
torse  prior  to  an  attempted  amendment 
thereof.     Writ  made  absolute. 

The  facts  are  stated  in  the  opinion. 

Meaara,  Stafford  ft  Stafford  and  D.  O. 
Deasy,  for  petitioner: 

The  revisory  or  amendatory  act  is  void 
becaiise  it  undertakes  to  revise  or  amend  the 
act  known  as  the  Code  of  Civil  Procedure, 
but  omits  to  re-enact  and  publish  the  said 
act  as  revised  or  amended. 


Ew  patte  hidden,  93  Cal.  633, 29  Pac.  251; 
People  em  ret.  Drake  v.  Mahaney,  13  Mich. 
481. 

The  act  is  revisory  or  amendatory  in  char- 
acter because  (a)  the  title  so  express- 
ly declares;  (5)  the  preamble  to  the  act 
clearly  states  that  a  commission  was  ap- 
pointed to  revise  the  said  Code  of  Civil  Pro- 
cedure, and  that  it  made  a  report  recom- 
mending, *'among  other  things,  a  revision  of 
the  Code  of  CivU  Procedure." 

The  Code  of  Civil  Procedure  is  one  act. 

Earle  v.  San  Francisco  Bd,  of  Edu,  55  Cal. 
480;  People  ex  rel.  Atty,  Gen,  v.  Parvin,  74 
Cal.  540,  16  Pac.  490. 

When,  therefore,  the  legislature  attempted 
to  revise  or  amend  this  act  as  an  act,  it 
should    have   re-enacted   and    published    at 


one  subject  which  shall  be  expressed  in  Its  title, 
and  that  the  legislature,  being  unwlllinflr  to  an- 
thorise  a  mere  digest  of  the  laws,  and  being  pro- 
hibited from  adopting  a  compilation  of  Revised 
Statutes,  resorted  to  the  plan  of  selecting  sepa- 
rate and  independent  subjects  of  legislation, 
each  of  which  should  be  the  subject-matter  of 
a  distinct  statute  which  should  embrace  such 
of  the  provisions  of  antecedent  statutes  on  the 
same  subject  as  they  might  think  proper  to  re- 
tain ;  and  when  the  entire  legislation  on  a  single 
subject-matter  was  thus  condensed,  it  appeared 
to  have  been  their  Intention  that  no  reference 
should  be  made  to  previous  statutes  for  the 
purpose  of  ascertalnioflr  the  law  in  consequence 
of  which  the  repealing  clause  was  inserted,  and 
that  both  in  form  and  fact  the  several  statutes 
Included  in  the  revision  were  separate  and  in- 
dependent acts  of  legislation. 

Vinsant  v.  Knox,  27  Ark.  266,  holds  that 
where  the  Constitution  provides  for  the  ap- 
pointment of  persons  to  "revise  and  rearrange 
the  statute  laws  of  this  state,  both  civil  and 
criminal,  so  as  to  have  but  one  law  on  any  one 
subject,"  and  "at  as  early  a  day  as  practicable 
report  the  result  of  their  labors  to  the  general 
assembly  for  their  adoption  or  modification ;" 
find  such  revisers,  instead  of  merely  rearrang- 
ing and  revising  such  existing  laws,  prepare 
practically  a  new  Code  of  laws, — ^the  only  man- 
ner in  which  such  revision  can  be  adopted  by 
the  legislature  is  by  the  formal  passage  of  each 
chapter  separately  as  ordinary  bills ;  but  it  will 
be  prenumed  they  were  separately  passed,  al- 
though the  entries  in  the  legislative  Journals 
would  seem  to  Indicate  otherwise,  as  the  Ar- 
Icansas  Constitution  does  not  require  expressly 
the  separate  entry  of  each  date  on  the  Journals 
In  the  passage  of  each  bill.  In  this  case  the 
court  said  that  the  persons  appointed  to  revise 
the  laws  In  1836  were  empowered  to  prepare 
such  a  code  of  civil  and  criminal  laws  as  in 
their  opinion  might  be  necessary  for  the  gov- 
ernment of  the  state,  and  the  statutes  so  re- 
vised and  presented  by  the  revisers  were  re- 
ferred to  appropriate  committees,  and  reported 
to  one  or  the  other  house,  and  passed  separately 
with  such  amendments  as  seemed  proper.  The 
court  further  states  that  It  has  "carefully  ex- 
amined the  Revised  Statutes  of  several  other 
states,  and  finds  universally  that  when  the  re- 
visers went  beyond  the  mere  rearrangement  or 
digestion  of  the  statute  laws, — that  Is,  when 
they  so  altered  and  amended  them  as  substan- 
tially to  make  them  new  or  other  than  what 
they  were  before,  and  not  for  the  purpose  of 
classification  or  having  'but  one  law  on  any  one 
subject,' — or  when,  in  order  to  complete  and 
perfect  the  system,  they  prepared  entirely  new 
lawa,  such  altered,  amended,  or  new  laws  re- 
ceived the  legislative  sanction  by  being  regu- 
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larly  enacted  In  accordance  with  the  requisites 
of  the  legislature." 

The  above  case  also  holds  that  each  separate 
chapter  of  the  "Chapters  of  the  Digest,**  pre- 
pared by  persons  appointed  to  revise  and  re-ar- 
range the  statute  laws  of  the  state  so  as  to  have 
but  one  law  on  any  one  subject,  and  report  the 
result  of  their  labors  to  the  general  assembly 
for  their  adoption  or  modification,  must  be  sep- 
arately signed  by  the  governor  under  a  consti- 
tutional requirement  that  every  bill  must  be 
presented  to  the  governor  for  his  approval. 

Mathis  V.  State,  81  Fla.  291,  12  So.  681, 
holds  that  the  provision  of  the  Florida  Consti- 
tution that  every  bill  must  be  signed  by  the 
proper  oOlcers  of  the  two  branches  of  the  legis- 
lature was  sufRclently  complied  with  In  the  pas- 
sage of  the  Revised  Statutes  of  that  state, 
where  they  were  referred  to  instead  of  being 
incorporated  in  the  bill  adopting  them,  and  such 
adopting  bill  was  properly  signed,  and  was  ac- 
companied by  a  draft  of  the  Revised  Statutes 
in  sections,  with  the  names  of  the  proper  ofll- 
cers  signed  officially  thereon. 

Dew  V.  Cunningham,  28  Ala.  466,  65  Am.  Dec. 
362,  holds  that  where  the  bill  adopting  a  Code 
is  preceded  by  the  words  designating  the  style 
prescribed  for  the  laws  of  the  state  It  will  be 
sufficient,  the  court  saying  that  such  style 
might  well  be  regarded  as  the  style  of  the  laws 
embraced  In  the  adopting  act. 

But  Vinsant  v.  Knox,  27  Ark.  266,  holds  that 
the  provision  of  the  Arkansas  Constitution, 
that  "the  style  of  the  laws  of  the  state  shall  be, 
'be  it  enacted  by  the  general  assembly  of  the 
state  of  Arkansas,' "  Is  mandatory,  and  the  at- 
taching of  such  style  to  each  of  the  different 
chapters  of  the  "Chapters  of  the  Digest"  pre- 
pared by  persons  appointed  to  revise  and  re- 
arrange the  statute  laws  of  the  state  so  as  to 
have  but  one  law  on  any  one  subject  and  report 
the  result  of  their  labors  to  the  general  aii- 
sembly  for  their  adoption  or  modification  is 
absolutely  essential  to  the  validity  of  nuch 
chapters,  and  that  any  chapter  to  which  such 
style  is  not  prefixed  Is  void.  The  court  says  in 
this  case  that  while  portions  of  the  opinion  are 
dicta,  they  have  bestowed  the  same  care  in  their 
investigation  and  disposition  as  though  the 
questions  had  been  dii*ectly  Involved  in  the  de 
termination  of  the  case. 

And  Turner  v.  State,  27  Ark.  887  ;  Loftln  v. 
Edgar,  27  Ark.  410 ;  Drewry  v.  Montgomery,  2S 
Ark.  250;  State  v.  Leatherman,  88  Ark.  81; 
and  Peld  v.  Hart,  45  Ark.  41, — following  the 
case  of  Vinsant  v.  Knox,  i'J  Ark.  266,  also 
held  the  "Chapters  of  the  Digest"  to  be  Invalid 
because  they  had  not  been  passed  in  accordance 
with  the  rules  snd  solemn l.ties  required  by  the 
law  and  Constitution  of  tbie  state. 

And  in  Tate  v.  Tate,  3^5  Ark.  289,  the  BUte> 
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length  the  whole  act  or  Code  as  revised  or 
amended,  in  order  to  comply  with  the  provi- 
sion of  the  Constitution. 

Sutherland,  Stat.  Constr.  8  132;  Earle  ▼. 
tian  Franoiaco  Bd.  of  Edu,  55  Cal.  489;  State 
em  reh  Bragg  v.  Rogers,  107  Ala.  444,  32  L. 
R.  A.  520, 10  Sa  909;  Cohh  y.  Vary,  120  Ala. 
264,  24  So.  442;  Montgomery  y.  Birdsong, 
120  Ala.  632,  28  So.  522;  People  ea  rel. 
Drake  v.  Malianey,  13  Mich.  481;  People  ew 
rel.  J  ones  v.  Pritchard,  21  Mich.  236;  Sover- 
eign y.  State,  7  Neb.  409;  David  y.  Portland 
Water  Committee,  14  Or.  98,  12  Pac.  174; 
Fleischner  y.  Chadwick,  5  Or.  152 ;  Portland 
v.  Stock,  2  Or.  70;  Amoult  y.  New  Orleans, 
11  La.  Ann.  54. 

Armstrong  v.  Berrcman,  13  Ind.  422 ;  Ken- 
non  y.  Shall,  0  Ind.  154;  Rogers  y.  State,  6 


Ind.  31;  and  Langdon  y.  Applegate,  5  Ind. 
327, — ^remain  authority  in  support  of  the 
contention  that  the  act  as  amended  must  be 
re-enacted  and  published. 

TiMkaloosa  Bridge  Co.  y.  Olmstead,  41  Ala. 
0;  Ex  parte  Pollard,  40  Ala.  77. 

The  legislature  failed  to  express  in  the 
title  thereof  the  subject  or  purpose  it  had  in 
view  when  it  passed  this  act. 

An  amendatory  statute  shall  be  definite 
and  certain  as  to  the  statute  amended. 

Dogge  y.  State,  17  Neb.  140,  22  N.  W.  348 ; 
State  ew  rel,  Bumham  y.  Bahcock,  23  Neb. 
128,  36  N.  W.  348. 

To  amend  a  section  of  the  Code,  or  add  one 
to  it,  it  is  proper  to  give  the  number  of  the 
section  and  the  subjed;  covered  by  it. 

Carpenter  v.  Furrey,  128  Cal.  665,  61  Pac. 


ment  is  made  that  the  first  chapter  of  the 
"Chapters  of  the  Digest'*  had  never  been  legally 
enacted,  without  stating  the  ground  of  the  Il- 
legality. 

b.  Embodying  in  adopting  aet 

The  Code  need  not  be  embodied  In  .the  act 
adopting  it,  but  a  reference  in  such  act  to  the 
Code  adopted  is  siifflclent. 

Thua  Central  R.  Co.  v.  State,  104  Oa.  881, 
42  L.  R.  A.  518,  81  S.  E.  581,  holds  that  the 
various  provisions  of  a  Code  of  laws  adopted 
by  the  legislature  need  not  be  embodied  in  the 
act  adopting  such  Code  provided  that  the  adopt- 
ing act  properly  refers  to  the  Code.  The  court 
says  that  if  the  contention  that  the  provisions 
of  the  Code  should  have  been  embodied  In  the 
act  is  correct,  a  large  body  of  the  laws  of  the 
state,  many  of  which  had  been  enforced  for  a 
century,  would  be  unconstitutional  and  void, 
giving  as  illustrations  the  act  of  1782,  reviving 
the  colonial  statutes,  and  the  act  of  1784, 
adopting  the  common  law  of  Bngland,  and  other 
similar  casea 

And  Mathls  v.  Bute,  31  Fla.  291,  12  So. 
681,  holds  that  an  act  adopting  the  Revised 
Statutes  of  Florida  might  refer  to  them  In- 
stead of  incorporating  them  therein.  The 
court  says  that  an  enactment  of  laws  by  ref- 
erence to  them  is  not  entirely  new  In  the  state, 
and  gives  as  Instances  thereof  the  adoption  of 
the  common  and  statute  laws  of  England  of  a 
general  nature,  and  the  Code  of  Procedure 
adopted  in  1870,  which  was  repealed  In  1873, 
the  repealing  act  providing  that  all  laws  which 
had  beftu  repealed  or  supplied  by  such  Code  of 
Procedure  were  thereby  revived,  except  in  so 
far  as  they  conflicted  with  the  repealing  act. 

And  the  adoption  of  the  Mississippi  Code  by 
reference  to  duplicate  copies,  the  divisions  of 
such  Code  not  being  enrolled  or  engrossed,  does 
not  violate  the  provisions  of  the  Mississippi 
Constitution  that  "no  law  shall  be  passed  ex- 
cept by  bill,*'  as  the  enactment  adopting  and 
putting  in  force  as  a  Code  certain  printed  or 
written  chapters  has  all  the  forms  and  require- 
ments of  Isw  prescribed  by  the  Constitution. 
Hunt  V.  Wright,  70  Miss.  298,  11  So.  008. 
This  case  also  holds  that  the  act  by  which  the 
Mississippi  Code  was  adopted  was  not  the  reviv- 
ing or  amending  of  laws  by  reference  to  title 
only  within  the  prohibition  of  the  Mississippi 
Constitution,  as  such  prohibition  has  no  appli- 
cation to  the  adoption  of  a  Code  or  parts  of  one, 
but  to  the  ordinary  case  of  reviving  or  amend- 
ing a  law  in  the  strict  sense  of  those  terms. 

e.  Reading. 

The  constitutional  requirement  as  to  the 
reading  of  a  bill  In  each  house  before  Its  pas- 
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sage  is  generally  considered  as  having  been  suf- 
ficiently complied  with  if  the  act  adopting  a 
Code  Is  duly  read,  although  the  Code  Itself  is 
not  read. 

Thus,  in  Dew  v.  Cunningham,  28  Ala.  460, 
65  Am.  Dec.  862,  the  claim  was  made  that  the 
Code  of  Alabama  was  unconstitutional  because 
it  was  not  read  In  each  house  on  three  several 
days  before  its  passage,  under  Ala.  Const,  art. 
8,  I  23,  providing  that  "no  bill  shall  have  the 
force  of  a  law  until  on  three  several  days  it  be 
read  In  each  house  and  -free  discussion  had 
thereon.**  The  court,  however,  held  that  the 
constitutional  provision  did  not  mean  that  ev- 
erything which  was  to  become  a  law  by  the 
adoption  of  the  bill  must  be  read  on  three  sev- 
eral days,  providing  the  bill  adopting  it  is  so 
read,  and  said  that  large  masses  of  law  had 
been  adopted  on  previous  occasions  which  had 
not  been  read  In  the  manner  provided  for  by 
the  Constitution. 

And  Hoover  v.  State,  59  Ala.  57,  and  Bales 
V.  State,  63  Ala.  80,  relying  upon  the  preceding 
case,  held  that  the  adoption  of  the  Code  was 
constitutional. 

And  Central  R.  Co.  v.  State,  104  Ga.  831,  42 
L.  R.  A.  518,  31  S.  E.  531,  holds  that  the  va- 
rious provisions  of  a  Code  of  laws  adopted  by 
the  legislature  need  not  be  read  three  times  un- 
der a  constitutional  provision  that  every  bill 
before  it  shall  pass  shall  be  read  that  number 
of  times  in  each  house,  provided  thst  the  act 
adopting  such  Code  is  itself  read  the  required 
number  of  times. 

And  Mathis  v.  State,  81  Fla.  291,  12  So.  681. 
holds  thst  the  Revised  Statutes  of  the  state  of 
Florida  were  properly  adopted  so  far  as  the 
reading  thereof  In  the  legislature  was  concerned, 
the  bill  adopting  them,  and  in  which  they  were 
referred  to,  instead  of  being  incorporated 
therein,  having  been  properly  read  before  both 
houses,  snd  the  Constitution  authorising,  in 
art.  3,  I  17,  a  general  revision  of  the  statutory 
laws  of  the  state,  and  dispensing  with  the  read- 
ing of  the  revision  by  sections  on  Its  final  pas- 
sage, and  there  l>eing  nothing,  as  s  matter  of 
fact,  to  show  that  the  Revised  Statutes  them- 
selves, which  accompanied  the  bill  adopting 
them,  were  not  read,  as  well  as  the  adopting 
bill. 

And  In  State  v.  Mitchell,  17  Mont.  07,  42 
Pac.  100,  the  statement  was  made  that  by  a 
suspension  of  the  rules  the  bill  for  "An  Act  to 
Establish  s  Penal  Code  for  the  State  of  Mon- 
tana** was  resd  a  first  and  second  time  by  title 
only,  and,  having  been  already  printed,  was 
considered  printed  and  referred  to  the  Code 
committee ;  but  the  validity  of  the  act  was  not 
questioned  on  the  ground  of  the  insufficiency  of 
the  reading. 

YInsant  v.  Knox,  27  Ark.  266,  however,  holds 
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360;  San  Franoiaco  d  V,  P,  R.  Co,  ▼.  State 
Bd.  of  Equalization,  60  Cal.  12  ^  Leonard  v. 
January,  56  Cal.  1;  People  y.  Dohlin8f  73 
Cal.  257,  14  Pac.  860;  Univereity  of  OaUfor* 
nia  y.  Bernard,  57  Qal,  612. 

When  the  purpose  is  to  amend  particulat 
parts  of  a  ^feneral  statute  a  reference  should 
be  made  in  the  title  of  the  amendatory  act  to 
these  affected  parts,  either  by  number  or  oth- 
erwise. 

Pe^lp  ex  reh  MoConvill  ▼.  HilU,  35  N.  Y. 
449 ;  Tinffue  v.  Port  Cheater,  101  N.  Y.  299, 
4  N.  E.  625;  Marston  ▼.  Humes,  3  Wash. 
267,  28  Pac.  520;  BagtoeU  v.  LawrenoewXle, 
94  Ga.  654,  21  S.  £.  903;  Gunter  ▼.  Tew€U 
Land  d  Mortg,  Co.  82  Tex.  496,  17  S.  W. 
840;  State  v.  Robineon,  32  Or.  43,  48  Pae. 
357;  State  ex  rel,  Dickaaon  v.  Marion  Coun- 
ty Ct.  128  Mo.  427,  30  S.  W.  103,  31.  B.  W. 
23. 


It  is  sufficient  to  state  that  the  act  is  U» 
amejid  a  particular  section  of  the  Code. 

People  ex  rel.  Atty.  Oen.  ▼.  Parvin,  74  CUtl. 
549,  10  Pac.  490;  Udell  v.  Citiaena'  Street 
R.  Co.  152  Ind.  507,  52  N.  £.  799;  State  ex 
rel.  Dickaaon  ▼.  Uanion  County  Ct,  128  Mo. 
427,  30  S.  W.  103,  31  8.  W.  23. 

Is  the  subject  stated  at  all  in  a  title  which 
simply  says:  "An  Act  to  Amend  the  Code 
of  Civil  Procedure," — when  tlie  object  is  to 
amend  only  a  particular  part  or  parts? 

Meaara.  W.  B.  Bosley,  John  S.  Drmai, 
and  J.  "SL  Pri]icle»  also  for  petitioner: 

This  is  a  case  where  the  act  embraced 
more  than  one  subject,  and  its  subject  is  not 
sufficiently  expressed  in  its  title,  for  it  is 
impossible  for  a  court  to  say  which,  if  any, 
of  several  diverse  subjects  is  expressed  in  the 
title.  The  whole  act,  therefore,  should  be 
declared  void. 


that  when  persons  are  appointed  to  revise  and 
rearrange  the  statute  laws  of  the  state  so  as  to 
have  bat  one  law  on  any  one  subject,  and  in 
making  their  revision  they  practically  prepare 
a  new  Code  of  laws,  the  constitutional  provi- 
sion, that  every  bill  shall  be  read  three  times 
on  dlfTerent  days  In  each  house  before  the  final 
passage  thereof,  unless  two  thirds  of  the  house 
where  the  same  Is  pending  shall  dispense  with 
the  rules,  should  be  observed ;  but  the  state- 
ment is  made  that  there  is  much  reason  for  re- 
garding such  requirement  as  merely  directory 
In  character,  and  the  silence  of  the  Journals  In 
relation  to  the  readings  Is  held  not  to  invali- 
date the  statutes  adopted,  where  there  is  no 
requirement  that  the  observance  of  such  pro- 
vision shall  be  evidenced  by  an  entry  in  the 
Journals. 

And  In  Ramsey  County  v.  Heenan,  2  Minn. 
880,  Oil.  281,  the  court  held  that  the  provision 
of  the  Minnesota  Constitution,  art.  4,  |  20, 
that  every  bill  shall  be  read  on  three  diflTerent 
days  in  each  separate  house,  unless  In  case  of 
urgency  two  thirds  of  the  house  where  such  bill 
Is  depending  shall  deem  it  expedient  to  dispense 
with  such  rule,  and  that  no  bill  shall  be  passed 
by  either  house  until  It  shall  have  been  previ- 
ously read  twice  at  length,  was  mandatory,  and 
applied  to  a  very  lengthy  act  entitled  "An  Act 
to  Provide  for  Township  Organizations;'*  but 
held  that  such  requirement  had  been  complied 
with. 

And  Leonard  v.  January,  66  Cal.  8,  holds  that 
an  act  entitled  '*An  Act  to  Amend*'  28  sections, 
designated  by  number,  **and  to  Add  2  New  Sec- 
tions to  be  Known  as  Sections  4292  and  4848, 
and  to  Repeal"  7  designated  sections,  "To  Bs- 
tabllsh  a  System  of  County  Oovemments,"  Is 
void  as  conflicting  with  the  Constitution  of  Cal- 
ifornia. The  opinion  contains  no  reason  for 
the  holding,  but  among  the  grounds  stated  by 
counsel  In  the  argument  is  one  that  the  bill 
was  not  read  on  three  several  daya 

d.  Sul/Menoy  of  title. 

There  seems  to  have  been  no  case  decided  In 
which  such  a  title  as  "An  Act  to  Establish  a 
Code  of  Procedure"  or  some  similar  title  has 
been  held  insufficient,  although  a  suggestion 
that  such  a  title  would  be  insufficient  has  been 
made  by  the  courts  of  California. 

Thus,  in  Lbwis  v.  Dunne  the  court  states 
that  the  question  whether  or  not  an  act  "To 
Establish  a  Code  of  Civil  Procedure,"  confined 
in  its  body  to  civil  procedure  alone,  could  be 
validly  passed  under  the  present  Constitution 
of  California  requiring  that  "every  act  shall 
have  but  one  subject,  which  subject  shall  be  ex- 
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pressed  in  Its  title,  and  providing  elsewhere 
that  "the  provisions  of  this  Constitution  are 
mandatory  and  prohibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise,"  Is 
not  before  It,  but  Beatty,  Ch.  J.,  states,  In  a 
concurring  opinion.  In  which  he  dissents  from 
the  majority  opinion  on  one  ground  of  the  de- 
cision, that  the  present  Code,  as  adopted  before 
the  adoption  of  the  present  Constitution,  and 
while  the  provision  as  to  every  act  embracing 
but  one  subject  which  shall  be  expressed  In  its 
title  was  construed  as  directory  only,  embraced 
but  few  provisions  not  strictly  germane  to  the 
subject  of  civil  procedure,  and  that  if  such  Code 
had  been  enacted  since  the  adoption  of  the  pres- 
ent Constitution  It  would  have  been  entirely 
valid  except  as  to  those  few  provlslona 

And  In  People  ex  rel.  Atty.  Oen.  v.  Parvin, 
74  Cal.  640,  IG  Pac.  490,  the  court  says  that 
It  is  a  very  serious  question  whether,  under  the 
present  Constitution,  the  legislature  would  have 
power  to  enact  a  law  so  generally  entitled  as 
"Title  of  the  Act, — ^1.  This  Act  Shall  be  Known 
as  the  Political  Code  of  the  State  of  Califor- 
nia ;"  but  that  the  title  was  sufficient  under  the 
Constitution  existing  at  the  time  the  Code  was 
adopted,  and  that  It  continues  In  force. 

But  in  Central  R.  Co.  v.  State.  104  Ga.  831, 
42  L.  B.  A.  618,  81  S.  B.  681,  the  claim  was 
made  that  the  act  adopting  the  Code  of  Geor- 
gia violated  the  constitutional  provision  that 
no  law  shall  pass  which  contains  matter  dif- 
ferent from  what  Is  expressed  In  the  title 
thereof ;  but  the  court  stated  that  the  manifest 
purpose  of  the  constitutional  provision  was  to 
prevent  surreptitious  legislation,  and  that  such 
provision  was  adopted  because  of  the  passage 
of  a  fraudulent  act  In  that  state  making  a  large 
grant  of  land  to  a  private  company  of  specu- 
lators under  a  title  declaring  the  purpose  to 
be  the  "Payment  of  the  Late  State  Troops"  and 
"Protection  and  Support  of  Its  Frontier  Settle- 
ments," neither  of  which  suggested  In  any  man- 
ner the  subject  of  the  proposed  act,  but  that 
an  act  adopting  a  Code  or  system  of  laws  did 
not  fall  within  the  mischief  Intended  to  be  rem- 
edied, and  that  no  one  need  be  misled  by  a  title 
of  an  act  declaring  its  purpose  to  be  the  adop- 
tion of  a  certain  Code  or  system  of  laws. 

And  In  Sm  parte  Thomas,  118  Ala.  1,  21  So. 
369,  the  court  said  that  the  generality  of  the 
title,  "An  Act  to  Adopt  a  Code  of  Laws  for  the 
State  of  Alabama,"  is  expressly  authorized  by 
the  Alabama  Constitution,  such  authorisation 
prolMibly  proceeding  from  abundant  caution,  as 
before  such  generality  of  title  was  authorised 
the  Revised  Code  of  1867  had  been  adopted  by 
an  act  bearing  the  title  "An  Act  to  Provide  for 
the  Adoption,  Printing,  and  I>Istrtbutlon  of  the 
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People  V.  Parks,  58  Cal.  624;  Cooley, 
Const.  lim.  p.  178;  Sutherland.  Stat. 
Constr.  8  103. 

lliia  act  embraces  at  least  two  distincl 
subjects  which  are  not  germane  to,  or  neces- 
sarily connected  with,  each  other;  because, 
where  an  act  is  intended  as  an  amendment 
of  certain  sections  of  an  act,  and  not  as  an 
amendment  of  the  entire  act,  the  subject- 
matter  dealt  with  is  that  contained  in  the 
sections  amended,  and  not  that  of  the  entire 
act. 

Earle  y.  San  Francisco  Bd,  of  Edu.  55  Gal. 
489;  Bellman  y.  Shoulters,  114  Gal.  136,  44 
Pac.  915,  45  Pac.  1057. 

Sections  are  repealed  which  are  not  ger- 
mane to  any  of  the  sections  amended,  or  in 
any  respect  inconsistent  therewith.  This  is 
a  yiolation  of  the  Gonstituticm. 

Los  Angeles  v.  Bonce,  122  Gal.  77,  54  Pac. 


387;  State  ex  rel.  Miller  y.  Lancaster  Coun- 
ty, 17  Neb.  85,  22  N.  W.  228;  State  em  reZ. 
Rice  V.  Smith,  35  Minn.  257,  28  N.  W.  241. 

The  act  is  in  essence  and  on  its  face  what 
by  its  title  it  purports  to  be,  a  reyision  of  the 
whole  Gode,  and,  as  such,  unconstitutional, 
because  the  Gode  as  revised  or  amended  was 
not  re-enacted  and  published  at  length  as 
reyised  or  amended. 

Karle  v.  San  Fra/ncisoo  Bd.  of  Edu,  55  Gal. 
489;  Wallace  y.  Bradahaw,  53  N.  J.  L.  315, 
21  Atl.  941;  Portland  y.  Stock,  2  Or.  69; 
Dolan  y.  Barnard,  5  Or.  391;  Tuskaloosa 
Bridge  Co,  y.  Olmstead,  41  Ala.  9;  AmouU 
y.  Netc  Orleans,  11  La.  Ann.  54;  State  em  rel, 
McQuaid  y.  Duval  County,  23  Fla.  483,  3  So. 
193;  People  em  reU  Roohister  y.  Briggs,  60 
N.  Y.  553. 

Mr.  Jolm  S*  PArtridse  for  respondent. 


Reyised  Code  of  Alabama/'  and  it  had  neyer 
been  suggested  that  the  requirement  of  the  Con- 
stitution as  to  erery  legiBlative  act  containing 
bnt  one  subject  which  should  be  expressed  in 
Its  title  bad  been  offended  thereby. 

And  Martin  y.  Johnson,  83  Fla.  287,  14  ^o. 
726,  holds  that  the  constitutional  proyislon  that 
each  law  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith  was  not 
ylolated  by  the  adoption  of  the  Revised  Stat- 
utes of  Florida  as  to  previously  existing  laws 
which  were  not  recommended  by  the  commis* 
Bioners  of  revision,  as  the  legielsture  had  au- 
thority to  retain,  with  or  without  revisory  ad- 
ditions or  corrections,  what  the  commissioners 
did  not  recommend,  and  that  the  title,  "An  Act 
to  Enact  the  Revised  Statutes  of  the  State  of 
Florida,  and  to  Provide  for  the  Printing,  Sale, 
and  Distribution  thereof,'*  suiBciently  covers 
any  matter  included  therein,  whether  approved 
or  disapproved  by  the  commissioners.  The 
court  says  in  this  case  that  it  was  never  In- 
tended that  the  title  of  an  act  revising  the  stat- 
ute law  should  contain  an  expression  of  each 
subject  to  which  the  law  as  revised  related, 
and  that  no  such  contention  was  made. 

And  Mathis  v.  SUte,  31  Fla.  201,  12  So.  681, 
holds  that  the  requirement  of  the  Florida  Con- 
stitution that  each  act  passed  by  the  legisla- 
ture shall  embrace  but  one  subject  and  matter 
properly  connected  therewith  was  not  violated 
by  the  adoption  of  the  Revised  Statutes,  which 
were  adopted  by  an  act  which  did  not  incorpo- 
rate them  bodily  therein,  but  referred  to  them 
as  accompanying  the  act. 

And  Oshe  v.  State,  37  Ohio  St.  494,  holds 
that  the  act  to  revise  and  consolidate  the  gen- 
eral statutes  of  the  state  embodied  in  the  Re- 
vised Statutes  is  not  void  as  being  In  conflict 
with  Ohio  Const,  art.  2,  |  16,  providing  that 
"no  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  as 
such  provision  Is  directory  only,  being  Incor- 
porated Into  the  Constitution  for  the  purpose 
of  making  it  a  permanent  rule  of  the  two 
houses,  and  to  operate  only  upon  bills  In  their 
passage  through  the  general  assembly. 

And  in  State  e.r  rel.  Woodsldes  v.  McDaniel, 
1&  S.  C.  114,  the  General  SUtutes  of  South 
Carolina  were  clolmed  to  be  invalid  because  in 
violation  of  S.  C.  Const,  art.  2,  |  20.  declaring 
that  every  act  and  resolution  having  the  force 
of  law  shall  relate  to  but  one  subject  which 
shall  be  expressed  In  Its  title.  The  court  stated 
that  the  General  Statutes  did  not  relate  to  one 
Bubject  only,  expressed  In  the  title,  but,  on  the 
contrary,  related  to  numerous  subjects  found  In 
the  different  acts  which  it  embraces  and  codi- 
fies, and  that  there  seemed  to  be  no  title  at- 
55  Li.  R.  a. 


tached  thereto,  being  In  both  respects  in  direct 
conflict  with  such  constitutional  provision  if 
such  provision  applied.  They  held,  however, 
that  it  did  not  apply,  as  art.  6,  |  7,  of  the  Con- 
stitution requires  the  general  assembly  at  its 
first  session,  and  within  every  subsequent  period 
of  ten  years,  to  make  provision  to  revise,  digest, 
and  arrange  under  proper  heads  the  body  of  the 
laws,  both  civil  and  criminal,  of  South  Caro- 
lina, and  that  such  section  made  it  the  absolute 
duty  of  the  general  assembly  to  consolidate  the 
matter  directed  therein,  and  that,  as  no  special 
mode  was  prescribed  for  the  performance  of 
such  duty,  it  might  exercise  the  necessary  pow- 
ers in  carrying  out  such  direction  according  to 
its  discretion. 

And  in  KSmlnltsky  v.  Northeastern  R.  Co.  26 
S.  C.  53,  the  court  states  that  it  was  held  that 
the  codification  of  the  statutes  of  Sooth  Caro- 
lina adopted  in  1882  was  valid,  although  it  did 
not  relate  to  one  subject  only,  and  was  without 
a  tide. 

And  Johnson  v.  Harrison,  47  Minn.  675,  50 
N.  W.  923,  holds  that  the  title,  "An  Act  to  Es- 
tablish a  Probate  Code,"  sufficiently  expresses 
the  subject  of  the  act,  which  contains  21  chap- 
ters and  826  sections,  one  chapter  of  which 
relates  to  the  title  to  real  property  by  descent. 
The  court  gives,  as  familiar  Illustrations  of 
what  may  be  legitimately  included  in  one  act, 
such  comprehensive  titles  as  ''Criminal  Code," 
"Penal  Code,"  "Code  of  Ovil  Procedure."  "Pri- 
vate Corporations,"  "Railroad  Corporations,** 
and  the  like. 

And  in  Ex  parte  Pollard,  40  Ala.  77,  which 
Involved  the  validity  of  an  act  entitled  "An  Act 
to  Regulate  Judicial  Proceedings,"  the  court 
said :  "The  subject  of  laws  with  such  titles  as 
the  following:  *To  Adopt  a  Penal  Code,'  'To 
Adopt  the  Common  Law  of  England  in  Part,* 
'To  Adopt  a  Code  of  Laws,'  'To  Ratify  the  By- 
Laws  of  a  Corporation,' — would  be  expressed 
In  a  very  general  way,  and  very  little  knowl- 
edge of  the  specific  provisions  of  the  laws  could 
be  gleaned  from  the  title;  yet  It  would  never- 
theless be  true  that  the  subject  was  described 
in  the  title.*' 

And  In  Montgomery  v.  Birdsong,  126  Ala. 
632,  28  So.  622,  the  court  says:  "The  short 
title,  *To  Establish  a  New  Charter  for  the  City 
of  Montgomery,*  Is  general  and  comprehensive, 
embracing  every  power  and  right  that  may  be 
exercised  or  enjoyed  by  a  municipality  In  the 
administration  proper  of  Its  governmental  af- 
fairs. If  it  were  required  to  set  out  in  the 
title  all  the  granted  powers  of  the  municipality, 
It  would,  to  no  good  purpose,  greatly  Impede 
legislation.  Street  and  sidewalk  Improvement, 
and  the  authority  to  enforce  the  same,  belong 
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M^^ers.  A.  C.  Fi^eeman,  George  J. 
DeniK,  and  W.  C.  Van  Floot,  amioi  curicB : 

The  act  in  question  embraces  but  one  sub- 
ject. 

An  examination  of  the  act  shows  that  its 
object  is  precisely  as  expressed,  namely, — a 
general  revision  of  the  Code,  accomplished  in 
the  manner  pointed  out  in  tne  title. 

If  the  legislature,  under  f  24  of  article 
4,  could  now  validly  enact  a  code  of  civil 
procedure  containing  such  provisions  as  the 
Code  now  contains,  it  would  also  have  power 
to  enact  such  a  revisory  act. 

A  code  of  civil  procedure  contains  but  one 
subject,  which  is  sufficiently  expressed  by 
such  a  general  title;  and  such  an  act  is 
valid. 

Central  R,  Co,  v.  State,  104  Ga.  831,  42  L. 
R.  A.  518,  31  S.  E.  531;  Porter  v.  Thomson, 
22  Iowa,  391;   State  v.  Braasfield,  81  Mo. 


151,  51  Am.  Rep.  234;  Woodruff  v.  Baldwin, 
23  Kan.  491 ;  Heller  v.  People,  2  Colo.  App. 
469,  31  Pac.  773;  Johnson  v.  Harrison,  47 
Minn.  676,  50  N.  W.  923;  Marston  v.  Humes^ 
3  Wash.  267,  28  Pac.  520;  Mathis  v.  State, 
31  Fla.  291,  12  So.  681;  Eas  parte  Thomas, 
113  Ala.  1,  21  So.  369;  THhune  Printing  d 
Binding  Co,  v.  Barnes,  7  N.  D.  691,  75  N.  W. 
904;  Murphey  v.  Metiard,  11  Tex.  673. 

Comprehensiveness  of  subject  is  not  pro- 
hibited, and  legislation  upon  a  subject  may 
include  all  details  thereof,  however  numer- 
ous: and  none  of  such  details  need  be  men- 
tioned in  the  title. 

Crookston  v.  Polk  County,  79  Minn.  286, 
82  N.  W.  586;  Ex  parte  Kohler,  74  Cal.  38, 
15  Pac.  436 ;  Montgomery  v.  National  Bldg. 
d  L.  Asso.  108  Ala.  336, 18  So.  816;  Peop/e  v. 
Linda  Vista  IrHg.  Dist.  128  Cal.  477,  61  Pac 
86;  People  em  rel.  Longenecker  v.  Nelson,  133 


to  the  ordinarj  grants  of  power  to  mu'iilclpall- 
tles.  The  subject  Is  no  more  general  than  oth- 
ers held  to  be  good,  such  as,  'To  Adopt  a  Penal 
Code,'  'To  Adopt  the  Common  Law  of  England 
In  Part/  *To  Adopt  a  Code  of  Laws/  *To  Es- 
tablish a  Police  Government  for  the  City  of  De- 
troit.* etc." 

And  In  Marston  v.  Humes,  3  Wash.  267,  28 
Pac.  620,  which  Involved  the  sufficiency  of  the 
title,  "An  Act  Relating  to  Pleadings  In  CIvU 
Actions,  snd  Amending  If  76,  77,  and  109  of 
the  Code  of  Washington  of  1881,"  the  court 
says  it  would  hardly  be  contended  that  It  is 
not  competent,  under  the  constitutional  provi- 
sion that  *'no  bill  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  In  the  title," 
for  the  legislature  to  enact  as  a  llngle  law  a 
Code  of  Civil  Procedure,  and  that  an  act  en- 
titled "An  Act  to  Provide  a  Code  of  Civil  Pro- 
cedure" would  be  invalid,  although  under  such 
subject  innumerable  subheads  and  subjects 
could  easily  be  carved  out.  The  court  says  fur- 
thei*:  "^nch  title  Is  good  because  the  legisla- 
ture has  seen  fit  to  take  a  comprehensive  sub- 
ject which  can  properly  cover  all  of  such  sub- 
jects. If  the  legislature  can  thus  by  a  name 
sufllclently  comprehensive  embrace  all  the  sub- 
jects properly  relating  to  civil  procedure,  it 
must  follow  that  by  adopting  a  subject  suffi- 
ciently general  it  can  embrace  in  one  act  all 
the  statute  law  of  the  state.  In  other  words, 
the  legislature  may  adopt  Just  as  comprehensive 
a  title  as  it  sees  fit,  and  If  such  title,  when 
taken  by  itself,  relates  to  a  unrlfled  subject  or 
object  it  is  good,  however  much  such  unified  sub- 
ject Ir  capable  of  division ;"  and  the  suggestion 
is  made  by  the  court  that  if  the  legislature 
sought  to  enact  the  entire  body  of  the  statute 
law  of  the  state  as  one  enactment,  and  to  en- 
title the  same  "An  Act  to  Establish  a  Code  of 
I^ws  for  the  State  of  Washington,"  it  saw  no 
reason  why  it  should  not  be  good.  It  should 
be  noted.  In  this  connection,  that  the  Consti- 
tution of  Washington  provides  that  "all  the 
provisions  of  the  Constitution  are  mandatory 
unless  by  express  words  they  are  declared  to 
be  otherwise,"  although  such  provision  is  not 
referred  to  In  the  opinion. 

And  In  Bowman  v.  Cockrill,  6  Kan.  311, 
which  was  an  action  involving  the  sufficiency 
of  the  title,  "An  Act  to  Provide  for  the  Assess- 
ment and  Collection  of  Taxes,"  the  court  said : 
"Suppose  the  legislature  should  pass  an  act 
entitled  'An  Act  to  Kstablish  a  Code  of  Laws,' 
would  not  the  subject  expressed  In  such  a  title 
be  comprehensive  enough  to  Include  every  gen- 
eral law  found  within  our  statute  books?  And 
can  there  be  any  doubt  that  the  legislature 
would  have  power  to  do  Just  such  a  thing? 
55  L.  H.  A. 


Probably  no  sane  person  will  contend  that  the 
subject  must  be  the  narrowest  possible  subject 
that  can  be  conceived ;  that  It  must  be  so  nar- 
row and  limited  that  It  cannot  possibly  be  again 
divided  or  subdivided  Into  narrower  and  small- 
er^ subjects." 

And  WoodruflF  v.  Baldwin,  23  Kan.  401,  holds 
that  a  provision  for  the  appointment  by  the 
probate  court  of  a  trustee  of  the  estate  of  a 
convict  imprisoned  In  the  penitentiary  for  a 
term  less  than  life  is  sufficiently  covered  by  the 
title  **An  Act  to  Establish  a  Code  of  Criminal 
Procedare."  The  court  states  that  such  act  is 
divided  Into  17  articles,  each  treating  of  sep- 
arate matters,  and  nothing  is  said  as  to  the 
unconstitutionality  of  the  act  provided  the 
matters  contained  therein  properly  came  within 
the  title  of  the  act. 

And  in  Lamed  v.  Tieman.  110  III.  173.  a 
provision  of  the  Illinois  Criminal  Code  author- 
ising any  person  to  maintain  an  action  to  re- 
cover treble  the  amount  of  money  lost  at  play 
on  the  failure  of  the  loser  to  bring  such  an  ac- 
tion within  a  specified  time  was  held  to  be 
within  the  title  of  such  Code :  "An  Act  to  Re- 
vise the  Law  in  Relation  to  Criminal  Juris- 
dictions." The  question  as  to  the  constitu- 
tionality of  the  Code  as  to  duplicity  and  failure 
to  express  the  subject  In  the  title  as  to  matters 
properly  relating  to  criminal  Jurisdiction  does 
not  seem  to  have  been  raised  at  all. 

And  Van  Houton  v.  People,  22  Colo.  53.  43 
Pac.  137,  holds  that  the  attempted  repeal  of  sn 
act  fixing  the  time  for  signing  and  sealing  bills 
of  exception  by  the  Civil  Code  enacted  under 
the  title,  "An  Act  Providing  a  System  of  Pro- 
cedure In  Civil  Actions  in  the  Courts  of  Justice 
of  the  State  of  Colorsdo,"  was  void  and  inef- 
fective so  far  as  the  act  sought  to  be  repealed 
related  to  criminal  practice.  There  is  nothing 
to  show  that  the  validity  of  the  Civil  Code  was 
attacked  on  the  ground  of  the  Insufficiency  of 
its  title,  or  as  containing  more  than  one  suth 
Ject,  so  far  as  civil  matters  were  contained 
therein. 

And  in  Marlon  County  v.  Harvey  County.  26 
Kan.  181,  the  court  said  that  a  compilation  of 
the  whole  law  concerning  private  corporations 
was  Justified  and  proper,  stating  that  In  the 
Code  of  Civil  Procedure  were  found  provisions 
concerning  evidence,  mechanics'  Hens,  their  for- 
mation as  well  as  their  enforcement,  divorce 
and  the  causes  therefor,  mandamus  and  the 
cases  In  which  It  might  be  Issued,  etc. ;  and 
held  that  s  provision  for  municipalities  sub- 
scribing for  the  stock  of  private  corporations 
and  giving  bonds  therefor  were  sufficiently  cov- 
ered by  the  title.  "An  Act  Concerning  Private 
Corporations." 
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111.  565,  27  N.  £.  217 ;  Ohdoago  d  B.  /.  R.  Co. 
▼.  State  ex  rel,  Ketohamf  153  Ind.  134,  5 IN. 
E.  024;  Park  v.  Modem  Workmen,  181  111. 
214,  54  N.  E.  932;  State  v.  Booketruok,  136 
Mo.  .335,  38  S.  W.  317;  Winters  v.  Duluth, 
82  Minn.  127,  84  N.  VV.  788 ;  Kansas  City  d 
O.  R,  Co.  V.  Frey,  30  Neb.  790,  47  N.  W.  87 ; 
State  ex  rel,  Graham  v.  Tihhets,  52  Neb;  228, 
71  N.  W.  990;  Newark  v.  Mount  Pleasant 
Cemetery  Co,  58  N.  J.  L.  171,  33  Atl.  396; 
Lien  v.  Norman  County,  80  Minn.  64,  82  N. 
W.  1094. 

In  addition  to  the  details  of  a  subject, 
strictly  spealdng,  it  may  be  regarded  as  in- 
cluding, and  as  sufficient  to  support  legisla- 
tion upon,  every  matter  germane  thereto. 

State  ex  rel.  Astor  v.  Bchlitz  Brewing  Co, 
104  Tenn.  715,  59  S.  W.  1033;  Ludington  v. 
Seilman,  0  Colo.  App.  548,  49  Pac.  377 ;  Me- 
Commons  y.  English,  100  Ga.  653,  28  S.  E. 


386;  Prison  Asao,  ▼.  Ashhy,  93  Va.  667,  2f 
S.  E.  893;  Lamed  ▼.  Tieman,  110  111.  173; 
Pittsburgh,  C.  C.  d  St,  L,  R,  Co.  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  E.  582;  State  ▼. 
Broitm,  103  Tenn.  449,  53  S.  W.  727. 

A  statute  cannot  be  regarded  as  embracing 
more  than  one  subject  because  it  provides 
for  all  matters  in  furtherance  of,  or  neces- 
sary to  accomplish,  the  object  sought. 

People  ex  rel.  Moloney  v.  Kirk,  162  111. 
138,  45  N.  E.  830;  Ex  parte  Birmingham, 
110  Ala.  186,  22  So.  454;  Los  Angeles  Coun- 
ty V.  Spencer,  126  Cal.  670,  59  Pac.  202,  385; 
Re  Sanders,  53  Kan.  191,  23  L.  R.  A.  603, 
36  Pac.  348;  State  v.  Owens,  9  Kan.  App. 
595,  58  Pac.  240;  Pinkerton  v.  Pennsylvania 
Traction  Co.  193  Pa.  229,  44  Atl.  284 ;  West 
Chicago  Park  Comrs.  v.  Sweet,  167  111.  326, 
47  N.  E.  728;  Ex  parte  Mon  Luck,  29  Or. 


And  in  B»  parte  Bacot,  86  8.  C.  125,  16  L.  R. 
A.  586,  16  S.  E.  204,  the  court  held  that  an  act 
entitled  "An  Act  to  Provide  for  the  Formation 
of  Certain  Corporations  under  General  Laws" 
was  constitutional,  saying:  "In  its  very  na- 
ture various  matters  were  to  be  considered  un- 
der It  somewhat  like  an  appropriation  act  with 
a  general  title  covering  many  particulars.  The 
'subject*  was  the  formation  of  certain  corpora- 
tions, and  It  would  seem  that  the  right  to  form 
corporations  would  include  the  powers  to  be 
^ven  to  such  corporations.** 

And  In  State,  Anderson,  Prosecutor,  v.  Cam- 
den, 68  N.  J.  L.  616,  83  Atl.  846,  the  court  said 
that  the  criticism  was  made  on  the  title,  *'An 
Act  Concerning  Cities,"  that  It  expressed  noth- 
ing definite,  and  could  embrace  any  one  of  a 
thousand  or  more  different  matters  connected 
with  the  afTalrs  of  cities,  but  held  that,  such 
title  fairly  indicated  the  general  object  of  the 
law. 

And  Hannibal  v.  Marlon  County,  69  Mo.  671, 
holds  that  any  legislation  relating  to  the  city 
of  Hannibal  might  be  enacted  under  the  title 
"An  Act  to  Consolidate  Into  One  Act  the  Various 
Acts  In  Relation  to  the  Charter  of  the  City  of 
Hannlbsl.**  The  court  said  that  the  object  of 
this  act  was  manifestly  to  put  In  a  single  law 
all  acts  which  the  legislature  at  the  time  of  Its 
enactment  intended  should  constitute  such 
charter:  that  It  was  not  a  mere  compilation 
that  was  proposed  or  suggested  by  the  title  of 
the  bill,  but  a  new  charter  for  the  city  embrac-. 
Ing  every  old  act  thought  expedient  to  be  con- 
tinned,  omKtlng  such  portions  as  were  thought 
inexpedient,  and  adding  such  changes  as  were 
desired,  all,  however,  relating  to  the  same  sub- 
ject-matter; and  that,  although  the  title  might 
have  expressed  such  purposes  more  specifically, 
It  did  not  appear  that  Its  bungling  character 
was  designed  to  conceal  the  purpose  of  the  law. 

And  in  Re  Division  of  Howard  County,  16 
Kan.  194,  the  court  said  that  the  "subject**  to 
be  contained  In  a  bill  under  the  c<MistitutIonal 
provision  that  "no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
its  title,'*  might  be  as  broad  and  comprehensive 
as  the  legislature  might  choose  to  make  it,  and 
that  it  might  include  Innumerable  minor  sub- 
jects, provided  all  such  minor  subjects  were 
capable  of  l>eing  so  combined  as  to  form  one 
grand  and  comprehensive  subject ;  and  if  the 
title  to  the  bill  containing  such  subject  was  also 
comprehensive  enough  to  include  all  the  minor 
subjects  the  bill  end  all  parts  thereof  would  be 
valid. 

The  Constitutions  of  Montana  and  Wyoming 
expressly  exempt  bills  for  codification  and  re- 
▼Ision  of  the  laws  from  the  provision  requiring 
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that  bills  shall  contain  only  one  subject,  which 
shall  be  clearly  expressed  in  Its  title,  the  provi- 
sion being  as  follows :  "No  bill,  except  general 
appropriation  bills,  and  bills  for  the  codification 
and  general  revision  of  the  laws,  shall  be  passed 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title ;  but  if  any  sub- 
ject shall  b<^  embraced  In  any  act  which  shell 
not  be  expressed  In  Its  title  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be 
so  expressed.'*  Mont.  Const,  art.  6,  I  23 ;  Wyo. 
Const,  art.  8,  |  24. 

The  sufllclency  of  the  titles  of  the  different 
chapters  or  divisions  of  the  Revised  Statutes 
of  a  state,  or  other  similar  body  of  laws,  has 
been  considered  in  some  cases. 

Thus,  Heller  v.  People,  2  Colo.  App.  469,  31 
Pac.  778,  holds  that  the  caption  "Criminal 
Code,'*  of  one  of  the  chapters  of  the  Revised 
Statutes,  is  broad  enough  to  embrace  every  of- 
fense against  the  law  which  can  be  classified 
as  a  misdemeanor  or  felony,  as  well  as  criminal 
pleading  and  practice. 

And  State  v.  Brassfield,  81  Mo.  161,  61  Am. 
Rep.  234,  holds  that  the  title,  "Crimes  and 
Criminal  Procedure,"  clearly  indicates  the  pro- 
visions of  chapter  24  of  Mo.  Rev.  Stat.  1879, 
which  embraces  the  entire  subject  of  crime  and 
criminal  procedure. 

And  State  v.  Dinnlsse,  109  Mo.  434,  19  S.  W. 
92,  holds  that  the  title,  "Crimes  and  Punish- 
ments,'* is  a  sufficient  general  title  for  the  chap- 
ter of  the  Missouri  Revised  Statutes  of  1889, 
relating  to  that  subject. 

And  Vinsant  v.  Knox,  27  Ark.  266,  holds 
that  the  different  chapters  of  "Chapters  of  the 
Digest,"  prepared  by  persons  appointed  to  re- 
vise and  rearrange  the  statute  laws  of  the  state 
so  as  to  have  but  one  law  on  any  one  subject, 
and  report  the  result  of  their  labors  to  the  gen- 
eral assembly  for  adoption  or  modification,  are 
each  of  them  acts  within  the  meaning  of  the 
constitutional  requirement  that  no  act  shall  em- 
brace more  than  one  subject,  which  shall  be 
embraced  In  its  title;  and  a  title  of  a  chapter, 
such  as  "Allowance  of  Demands  against  Es- 
tates,'* although  a  very  Informal  and  Imperfect 
method  of  entitling  laws,  is  a  substantial  com- 
pliance with  the  requirement,  and  sufficiently 
indicates  the  subject-matter. 

Stewart  v.  Rlopelle,  48  Mich.  177.  12  N.  W. 
36,  hqwever,  holds  that  the  constitutional  pro- 
vision that  the  subject  of  an  act  shall  be  ex- 
pressed In  the  title  has  nothing  to  do  with  the 
headings,  chapters,  or  subtitles  of  chapters  of 
the  compiled  laws,  as  such  laws  are  In  no  sense 
a  re-enactment,  or  original  enactment,  of  the 
proTlslons  contained  in  them,  the  Constitution 
expressly  forbidding  a  revision  of  the  laws,  and. 
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421,  82  L.  R.  A.  738,  44  Pac.  693;  Btate  ▼. 
Sloan,  66  Ark.  575,  53  S.  W.  47. 

The  subject  of  this  act  is  expressed  in  its 
title. 

The  title  to  such  an  act  need  contain  noth- 
ing more  than  a  statement  that  it  is  to 
amend  a  certain  act  distinctly  referred  to  by 
its  title  or  otherwise. 

Thomas  t.  State,  124  Ala.  48,  27  So.  315; 
Bagwell  v.  LaurreticeviUe,  94  Ga.  654,  21  S. 
E.  903;  Greencastle  Southern  Tump,  Co,  vt 
State  eco  rel.  Ualot,  28  Ind.  382;  WtUis  v. 
Mabofi,  48  Minn.  141,  sub  nom.  Willie  t.  St. 
Paul  Sanitation  Go.  16  L.  R.  A.  231,  50  N. 
W.  1110;  Dyker  Meadow  Land  d  Improv. 
Co.  V.  OooA;,  3  App.  Div.  164,  38  N.  Y.  Supp. 
222 ;  David  v.  Portland  Water  Committee,  14 
Or.  98,  12  Pac.  174;  Com.  em  rel,  McCormick 
y.  Morgan,  178  Pa.  198,  35  Atl.  589;  Hyman 
▼.  State,  87  Tenn.  109,  1  L.  R.  A.  497,  9  S. 
W.  372;  Brandon  ▼.  State,  16  Ind.  197. 


As  the  Code  of  Civil  Procedure  was 
acted  prior  to  the  adoption  of  the  present 
Constitution,  the  revisory  act  is  valid* 
whether  the  Code  does  or  does  not  contain 
more  than  one  subject. 

It  was  not  necessary  to  re-enact  the  entire 
Code. 

The  mischief  intended  to  be  remedied  by 
the  Constitution  was  the  common  practice  of 
amending  a  statute  merely  by  directing  the 
insertion,  omission,  or  substitution  of  cer- 
tain words,  or  by  making  some  different  pro- 
vision, and  without  setting  out  the  law  as  in- 
tended to  be  so  amended. 

Fletcher  ▼.  Prather,  102  Cal.  413,  36  Pfto. 
658. 

Revision  means  merely  amending,  or,  per- 
haps, in  a  popular  sense,  that  kind  of  amond- 
ing  which  results  from  a  complete  considera- 
tion of  an  entire  subject  or  statute  with  the 
purpose  of  perfecting  it^  whether  by  adding. 


In  providinfiT  for  a  compilation,  confining  It  to 
existing  laws. 

The  casos  at  the  end  of  Plurality  of  tubfeot, 
infra,  I.  e,  relating  to  municipal  charters  are 
also  Indirect  authority  as  to  the  sufllclency  of 
the  titles  to  the  various  acts  in  question. 

e.  Plurality  of  eubjeot. 

The  authorities  seem  to  he  uniform  to  the 
effect  that  the  original  enactment  of  a  Code 
will  not  be  held  to  violate  the  constitutional 
prohibition  against  any  act  embracing  more 
than  one  subject,  although  It  may  refer  to  a 
great  many  subjects  which  are  not  germane  one 
to  8  not  her. 

Thus,  in  Laramie  County  v.  Stone,  7  Wyo. 
280,  51  Pac.  606,  the  court  says  that  It  was 
not  intended  by  the  constitutional  provision 
that  '*no  bill  except  general  appropriation  bills 
and  bills  for  the  codification  and  general  revi- 
sion of  the  laws  shall  be  passed  containing 
more  than  one  subject,"  to  prevent  the  Incor- 
poration into  a  single  act  of  the  entire  statu- 
tory law  upon  one  general  subject,  but  only  that 
every  provision  must  be  germane  to  the  sub- 
ject expressed  In  the  title. 

And  Johnson  v.  Harrison,  47  Minn.  575,  50 
N.  W.  928,  holds  that  only  one  subject  Is  in- 
cluded In  the  act  to  *'Bstabllsh  a  Probate  Code,'* 
containing  21  chapters  and  326  sections,  one 
chapter  of  which  relates  to  the  title  to  real 
property  by  descent.  The  court  says  that  while 
the  statutory  provision  that  no  law  shall  em- 
brace more  than  one  subject  is  mandatory,  it 
should  be  given  a  liberal,  and  not  a  strict,  con- 
struction, and  that  any  construction  Interfer- 
ing with  the  commendable  policy  of  Incorporat- 
ing the  entire  body  of  statutory  law  upon  one 
general  subject  In  a  single  act,  instead  of  di- 
viding It  into  a  numt>er  of  separate  acts,  would 
not  only  be  contrary  to  Its  provision,  but  also 
seriously  embarrassing  to  honest  legislators. 

And  In  Central  R.  Co.  v.  State,  104  Ga.  881, 
42  L.  R.  A.  518,  31  S.  E.  581,  the  act  adopting 
the  Georgia  Code  was  attacked  as  violating  the 
constitutional  provision  that  '*no  law  or  ordi- 
nance shall  pass  which  refers  to  more  than  one 
subject-matter."  The  court  says  that  "an  act 
adopting  a  Code  necessarily  in  one  sense  refers 
to  a  great  many  subjects,  and  enacts  Into 
statute  provisions  not  germane  one  to  another," 
but  that  the  purpose  of  the  constitutional  pro- 
vision was  to  prevent  the  passage  of  so-called 
"omnibus"  or  "log-rolling"  bills.  In  which  many 
matters  were  embraced  in  the  same  bill,  adverse 
In  their  nature  and  having  no  necessary  connec- 
tion, with  the  view  of  combining  in  their  favor 
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the  advocates  of  all,  and  thus  securing  the  pas- 
sage of  several  measures,  no  one  of  which  could 
succeed  on  Its  own  merits;  and  that  an  act 
adopting  a  Code  did  not  fall  within  the  mischief 
sought  to  be  remedied, — and  that,  while  the 
various  sections  of  the  Code  were  not  germane 
one  to  the  other  when  considered  separately, 
yet  when  taken  together  they  were  directly  con- 
nected with,  and  related  to,  one  great  subject, 
and  constituted  one  system  of  laws  for  the 
state.  The  further  statement  Is  made  that  the 
court  In  Its  research  on  the  subject  had  been 
unable  to  find  any  authority  tending  to  hold,  or 
even  suggesting,  that  an  act  of  the  legislature 
adopting  a  system  of  laws  Is  obnoxious  to  a  con- 
stitutional provision  prohibiting  the  passage  of 
any  bill  containing  more  than  one  subject-mat- 
ter. 

And  in  Tribune  Printing  ft  Binding  Co.  v. 
Barnes,  7  N.  D.  591,  75  N.  W.  904,  a  particular 
section  of  the  Revised  Codes  of  North  Dakota 
was  attacked  on  the  ground  that  the  Political 
Code,  of  which  such  section  formed  a  part,  vio- 
lated the  constitutional  prohibition  that  "no 
bill  shall  embrace  more  than  one  subject.'*  The 
court  said  that  while  the  Political  Code  em- 
braced many  provisions.  It  was  "an  entirety,  a 
complete  system  of  cognate  law."  The  Consti- 
tution of  North  Dakota,  art.  1,  |  21,  It  may  be 
said,  contains  a  provision  that  "the  provisions 
of  this  Constitution  are  mandatory  and  prohib- 
itory unless  by  express  words  they  are  declared 
to  be  otherwise,"  although  such  provision  is 
not  referred  to  In  the  opinion. 

And  State  v.  Brassfield,  81  Mo.  151,  51  Am. 
Rep.  234,  holds  that  chap.  24,  Mo.  Rev.  Stat 
1879,  embracing  the  entire  subject  of  crime  and 
criminal  procedure,  does  not  violate  the  consti- 
tutional prohibition  that  no  bill  shall  contain 
more  than  one  subject,  as  crimes  and  procedure 
In  criminal  cases  are  cognate  subjects,  and  the 
definition  of  crimes  and  the  procedure  against 
persons  accused  of  committing  them  may  prop- 
erly be  placed  In  one  bill. 

And  In  Rarle  v.  San  Francisco  Bd.  of  Edn. 
55  Cal.  489,  In  which  a  section  added  to  the 
Political  Code  of  California  was  held  to  be  in- 
valid on 'the  ground  that  It  was  a  local  law 
which  the  legislature  had  no  power  to  enact. 
McKInstiy,  J.,  in  a  concurring  opinion  said: 
"The  Political  Code  purports  to  be,  and  In  fact 
is,  one  statute,  since  it  was  passed  through  both 
houses  of  the  legislature  and  signed  by  the  gov- 
ernor as  a  single  statute,  and  Is  entitled  'An 
Act  to  Establish  a  Political  Code.'  It  treats  of 
a  variety  of  subjects,  not  only  furnishing  a  dif- 
ferent rule  for  different  localities  with  respect 
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changing,  or  removing  parts  thereof,  or  all 
three.  Iteyision  of  this  character  is  not  dan- 
gerous, and  it  was  not  because  of  any  aver- 
sion  to  it  that  the  provision  of  the  Onistitu- 
tion  here  under  consideration  was  inserted 
therein. 

State  T.  Chambers,  70  Mo.  627;  State  ▼. 
Thrust<m,  92  Mo.  325,  4  S.  W.  930;  State  ▼. 
Phenline,  16  Or.  107,  17  Pac.  572. 

Codes  or  general  statutes,  however  compre- 
hensive or  complicated,  embrace  but  one 
subject,  and  may,  therefore,  be  included  in  a 
single  enactment. 

State  e»  rel.  Dueneing  ▼.  Rohy,  142  Ind. 
1C8,  33  L.  R.  A.  213,  41  N.  E.  145. 

Amendatory  statutes  need  not  state  the 
sections  amended  or  added. 

American  Surety  Co.  v.  Oreat  White  Spir- 
U  Co.  58  N.  J.  Eq.  526,  43  Atl.  579;  Schmale 
V.  Wooley,  57  N.  J.  Eq.  303,  43  L.  R.  A.  86, 


41  Atl.  939;  Re  Pottetown,  117  Pa.  638,  12 
At].  573;  Coffi.  ea  rel.  Jones  v.  Dickert,  195 
Pa.  234,  45  Atl.  1058;  Soranton  Qas  d  Wa- 
ter Co.  V.  Northern  Coal  d  I.  Co.  192  Pa.  97, 
43  Atl.  470;  Re  White,  33  Neb.  812,  51  N. 
W.  287 ;  Leiois  v.  State,  123  Ala.  84,  26  So. 
516;  Thomas  v.  State,  124  Ala.  48,  27  So. 
315;  Leake  v.  Colga/n,  125  Gal.  414,  58  Pac. 
69 ;  State  €9  rel.  MoQuaid  v.  Duval  County, 
23  Fla.  505,  3  So.  193;  Saunders  v.  Pensa- 
cola,  24  Fla.  234,  4  So.  801;  Bagtoell  v.  Lom- 
renceville,  94  6a.  654,  21  S.  E.  903;  ifor- 
ford  v.  linger,  8  Iowa,  82 ;  Augusta  v.  Mays- 
Tille  d  B.  S.  R.  Co.  97  Ky.  145,  30  S.  W.  1 ; 
Willis  v.  Mahon,  48  Minn.  140,  sub  nom. 
Willis  ▼.  St.  Paul  Sanitation  Co.  16  L.  R.  A. 
281,  50  N.  W.  1110;  St.  Louis  v.  Tiefel,  42 
Mo.  590;  State  em  rel.  Atty.  Gen.  v.  Ranson, 
73  Mo.  84;  People  ex  rel.  Rochester  v. 
Briggs,  50  N.  Y.  553;  Dyker  Meadow  Land 


to  many  of  them,  bat  as  to  many  of  its  provi- 
slons  not  applying  to  certain  localities  at  all.** 

And  in  Reynolds  v.  Taylor,  43  Ala.  420,  It 
was  claimed  that  a  partlcolar  section  of  the 
Revised  Code  of  Alabama  was  Invalid  becanse 
It  was  passed  by  the  confederate  government. 
The  court,  however,  stated  that  an  act  had  been 
passed  providing  that  "all  laws  and  parts  of 
laws  of  the  Revised  Code  of  Alabama,  except 
such  as  conflict  with  the  Constitution  of  the 
United  States  or  the  Constitution  of  th<s  state, 
be,  and  the  same  are,  hereby  declared  to  be  In 
full  force  and  effect  until  repealed  by  this  or 
some  succeeding  legislature.**  The  laws  in  the 
Revised  Code  consisted  of  laws  that  were  In 
Che  old  Code,  laws  passed  during  the  rebellion 
and  laws  passed  since  the  rebellion  but  before 
the  Code  was  adopted,  but  the  court  held  the 
entire  Code  valid,  except  so  far  as  it  conflicted 
with  the  Constitution  of  the  United  States  or 
of  the  state,  nothing  being  said  as  to  the  in- 
validity of  the  act  as  containing  more  than  one 
subject. 

And  Louisiana  v.  Pilsbury,  106  U.  S.  278,  26 
L.  ed.  1090,  Afllrming  on  this  point  81  La.  Ann. 
1,  holds  that  under  the  title,  *'An  Act  to  Con- 
nolidate  the  City  of  New  Orleans,  and  to  Pro- 
vide for  the  Government  and  Administration  of 
Its  Affairs,**  the  legislature  might  include  pro- 
vlfllona  relating  to  all  the  varied  details  Into 
wliich  the  general  administration  of  the  af- 
faire of  the  municipality  might  lead,  as  a  bill 
to  Incorporate  a  city  and  provide  for  its  govern- 
ment may  contain  provisions  relating  to  the 
tarious  subjects  upon  which  the  municipal  leg- 
islation may  be  required  for  the  preservation  of 
peace,  good  order,  and  health  within  its  limits, 
the  promotion  of  its  growth  and  prosperity,  and 
the  raising  of  revenue  for  Its  government.  The 
court  says  that  it  was  not  Intended  by  the  con- 
stitutional provision  that  every  law  shall  em- 
brace but  one  subject  which  sball  be  expressed 
in  the  title  to  forbid  the  union  of  several  dif- 
ferent provisions  in  the  same  bill  if  they  are 
germane  to  the  general  subject  indicated  by  Its 
title. 

And  Ramsey  County  v.  Heenan,  2  Minn.  330, 
Gil.  281,  holds  that,  although  the  Minnesota 
act  of  August  13.  1858,  entitled  *'An  Act  to 
Provide  for  Township  Organizations,'*  embraced 
in  n  technical  sense  more  than  one  subject,  and 
only  one  was  expressed  in  the  title,  the  subjects 
were  so  Intlmstely  blended  and  so  inseparable 
by  general  custom  and  adoption,  that,  although 
the  technical  sense  might  bring  it  within  the 
letter  of  the  constitutional  prohibition  against 
including  more  than  one  subject  In  any  act,  it 
left  it  entirely  without  the  spirit  of  such  pro- 
hibition. 
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See  also  State  e^  ret.  Holmes  v.  Wilts,  11 
La.  Ann.  489;  Vinsant  v.  Knox,  27  Ark.  266, 
— supra,  I.  a. 

For  other  decisions  Involving  the  plurality 
of  subject,  see  the  various  cases  In  subdivision 
1.  d,  supra. 

In  the  following  cases,  most  of  which  relate 
to  municipal  charters,  the  question  annotated 
was  not  directly  Involved,  the  point  at  issue  be- 
ing whether  a  particular  provision  In  the  act 
was  within  the  title,  some  cases  holding  one 
way  and  some  the  other.  They  are  inserted, 
however,  as  being  indirect  authorities  that  as 
to  matters  germane  to  the  title  only  one  sub- 
ject was  embraced  In  the  act,  as  It  was  not  at- 
tacked on  that  ground  at  all,  notwithstanding 
the  effort  to  have  it  considered  as  unconstitu- 
tional. 

Cases  where  the  title  was,  "An  Act  to  Incor- 
porate'* a  specified  city,  town,  or  village.  Bm 
parte  Moore,  62  Ala.  471;  Thompson  v.  Lu- 
veme,  125  Ala.  866,  29  So.  826;  State  ew  reU 
Stuart  V.  Kinsella,  14  Minn.  524,  Gil.  305; 
State  ed-  rel.  Fletcher  v.  Ruhe,  24  Nev.  251,  52 
Pac.  274 :  People  ew  rel.  Lardner  v.  Carson,  10 
Misc.  237,  30  N.  T.  Supp.  817;  Nottage  v. 
Portland,  35  Or.  539,  68  Pac.  883;  Nalle  v. 
Austin.  23  Tex.  Civ.  App.  595,  56  S.  W.  954; 
Cahoon  v.  Iron  Gate  Land  &  Improv.  Co.  U2 
Va.  367,  23  S.  B.  767. 

Or,  '*An  Act  to  Reincorporate.'*  Clemmensen 
V.  Peterson,  36  Or.  47.  56  Pac.  1016 ;  Lansing 
V.  State  Auditors,  111  Mich.  327,  69  N.  W.  723. 

Or,  **An  Act  to  Provide  for  the  Creation  of." 
State  er  reL  Atty.  Gen.  v.  Bums,  38  Fla.  867» 
21  So.  290;  State  etc  rel.  Atty.  Gen.  v.  Green, 
36  Fla.  164,  18  So.  834. 

Or,  "An  Act  to  Consolidate.**  Kathman  v. 
New  Orleans,  11  La.  Ann.  145. 

Or,  "An  Act  to  Reorganize."  Gloversvllle  v. 
Howell,  70  N.  T.  287,  Affirming  7  Hun,  846. 

Or,  "An  Act  to  Reorganize  the  Government 
of."  Snipe  V.  Shrlner,  44  N.  J.  L.  206 ;  Billings 
V.  New  York,  68  N.  Y.  418. 

Or,  "An  Act  to  Consolidate  Into  One  the  Va- 
rious Acts  in  Relation  to  the  Charter  of." 
Frost  V.  Wilson,  70  Mo.  664. 

Or,  "An  Act  to  Establish  [or  Create]  s  Char- 
ter [or  New  Charter]  for."  Lockhart  v.  Troy, 
48  Ala.  670 :  Bell  v.  State,  115  Ala.  87,  22  So. 
458 ;  Bialr  v.  State,  90  Ga.  320.  17  S.  E.  06. 

Or,  "An  Act  to  Compile  the  Several  Acts  In- 
corporsting."  Cooper  v.  Shelbyville  (Tenn. 
Ch.  App.)  57  S.  W.  429. 

Or,  "An  Act  for  the  Incorporation  of 
Cities."  Whiting  v.  Mount  Pleasant,  11  Iowa» 
482. 

Or,  "Ao  Act  to  Provide  for  the  Incorporation 
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d  Improv.  Co.  ▼.  Cook,  3  App.  Diy.  164,  38 
N.  Y.  Supp.  222;  David  v.  Portland  Water 
Committee,  14  Or.  08,  12  Pao.  174;  7eUoi0 
River  Improv,  Co.  v.  Arnold,  46  Wis.  221, 
49  K.  W.  971;  Northern  Pacifio  Emp.  Co.  y. 
Sietftohan,  32  C.  C.  A.  530,  61  U.  8.  App.  161, 
90  Fed.  80;  State  em  rel.  Whiteon  t.  Algood, 
87  Texm.  163,  10  8.  W.  310. 

A  code  is  a  general  statute,  and  the  title 
of  an  act  omenaing  it  is,  upon  principle^  sub* 
ject  to  the  same  rules  as  amendments  of 
other  general  statutes. 

People  ea  rel.  Orissler  y.  Dudley,  58  N.  Y. 
332;  State  v.  McCracken,  42  Tex.  383;  Mar- 
v/on  V.  Humes,  3  Wash.  267,  28  Pac.  520; 
McCalla  v.  Bane,  45  Fed.  828;  Steele  County 
V.  hJrskine,  39  C.  C.  A.  173,  98  Fed.  221; 
IfcU  V.  Maiah,  137  Ind.  226,  36  N.  £.  358, 
1118:  State  v.  Baeile,  50  La.  Ann.  21,  23  8o. 
8;  State  ex  rel.  Dickaaon  y.  Marion  County 


Ct.  128  Mo.  427,  30  8.  W.  103,  31  8.  W.  23 ; 
StaU  y.  MitoheU,  17  Mont.  67,  42  Pac.  100; 
E9  parte  Howe,  26  Or.  184,  37  Pac.  536; 
State  y.  Rohinaon,  82  Or.  43,  48  Pac  357; 
State  y.  Ruwnele,  .92  Tenn.  320,  21  8.  W. 
665;  State  y.  Brown,  103  Tenn.  449,  53  S. 
W.  727 ;  Com.  y.  Brown,  91  Va.  762,  28  L.  R. 
A.  110,  21  8.  K  357;  People  em  rel.  Atty. 
Chn.  y.  Parvin,  74  CaL  549,  16  Pac  490; 
State  em  reL  Mouton  y.  Read,  49  La.  Ann. 
1537,  22  So.  761 ;  Re  Ryan,  20  Mont.  64,  50 
Pac  129;  State  em  reL  NeiU  y.  Page,  20 
Mont.  238,  50  Pac  719;  State  y.  Cross,  44 
W.  Va.  315,  29  8.  E.  527. 

Nothing  like  complete  harmony  could  be 
produced  oy  the  introduction  of  a  multiplic- 
ity of  bills  substantially  equal  in  number 
to  the  sections  proposed  to  be  amended,  for, 
upon  their  consideration,  some  might  pass 
and  others  fail  of  enactment,  and  all  at- 


of  atles  and  Villanres."  Guild  y.  Chicago,  82 
111.  472. 

Or,  "An  Act  to  Incorporate  Cities  of  a  speci- 
fied class.  Haverly  ▼.  State  ew  rek  Halpln 
(Neb.)  88  N.  W.  171:  Touzalln  y.  Omaha,  25 
Neb.  817,  41  N.  W.  796 ;  Re  Lackawanna  Twp. 
160  Pa.  494,  28  AU.  027. 

Or,  "An  Act  to  Proylde  for  the  Goyernment, 
Organization,  and  Powers  of  Cities  or*  a  arlven 
clasb.  Holmberg  ▼.  Hauck,  16  Neb.  337,  20  N. 
W.  279:  Welgel  y.  Hastings,  29  Neb.  879,  45 
N.  W.  693. 

Or,  "An  Act  for  the  Formation  of  Boroagh 
Oovernments."  State,  Coward,  Prosecutor,  v. 
North  Plalnfleld,  68  N.  J.  L.  61,  42  Atl.  805. 

Or,  "An  Act  to  Provide  for  Township  Organ- 
isation." Van  Horn  v.  State  ea  rel.  Abbott, 
46  Neb.  62.  04  N.  W.  365. 

Or,  "An  Act  to  Revise  the  Laws  Providing  for 
the  Incorporation  of  Railroad  Companies."  To- 
ledo, A.  A.  ft  G.  T.  R.  Co.  V.  Dunlap,  47  Mich. 
466,  11  N.  W.  271;  Continental  Improy.  Co.  y. 
Phelps,  47  Mich.  299,  11  N.  W.  167. 

II.  Amendment. 

a.  Sufficiency  of  title. 

1.  In  general. 

State  V.  Bfltchell,  17  Mont.  67,  42  Pac.  100, 
holds  that  the  title,  "An  Act  to  Amend  Chapter 
IS.  of  the  Penal  Code  of  the  State  of  Mon- 
tana,'* does  not  sufflciently  describe  the  subject 
of  the  act,  which  relates  to  gambling,  as  the 
provisions  In  regard  thereto,  although  origi- 
nally In  a  chapter  0  of  the  Code  as  printed  and 
reported  to  the  legislature,  were  In  a  chapter 
8  of  the  Code  as  finally  adopted,  and  there  were 
three  other  chapters  9  relating  to  entirely  dif- 
ferent subjects. 

Leonard  v.  January,  66  Cal.  8,  holds  that  an 
act  entitled  "An  Act  to  Amend*'  28  sections  des- 
ignated by  number  "and  Add  Two  Sections  to 
be  Known  as  il  4292  and  4348,  and  Repeal"  7 
designated  sections  "To  Establish  a  System  of 
County  Govemments"  Is  In  conflict  with  the 
Constitution,  and  therefore  void.  The  opinion 
contains  no  reason  for  the  holding,  but.  among 
the  grounds  stated  by  counsel  on  the  arfoiment 
for  the  Invalidity  of  the  act,  was  one  that  the 
tltl4  was  defective,  as  no  Code  or  statute  was 
mentioned,  and  that  what  was  amended  did  not 
appear. 

State  ev  rel.  Bray  r.  Long,  21  Mont.  26,  52 
Pac.  645,  holds  that  the  title  "An  Act  to  Amend 
Sections  1770  and  1782,  Inclusive"  of  a  speci- 
fied article,  chapter,  title,  and  part  of  the  Po- 
litical Code  was  not  Insufficient  for  failure  to 
an  L.  K.  A. 


specifically  enumerate  the  sections  between  the 
two  sections  designated. 

And  In  State  ess  rek  Atty.  Oen.  y.  Ranson,  78 
Mo.  78,  In  which  the  title-  of  an  act  attacked  as 
unconstitutional  was  '*An  Act  to  Revise  and 
Amend  Chapters  176  to  186,  Incluslye,  B^ulat- 
ing  the  Jurisdiction  and  Procedure  before 
Justices  of  the  Peace  in  Civil  Cases,"  the  only 
question  as  to  the  sulflclencr  of  the  title  con- 
sidered was  whether  the  provision  for  the  elec- 
tion of  Justices  of  the  peace  and  the  tenure  of 
their  ofllce,  followed  by  a  declaration  that  **ev- 
ery  Justice  of  the  peace  now  In  ofllce  shall  con- 
tinue to  act  as  such  until  the  expiration  of  his 
commission-  and  until  his  successor  Is  elected 
and  qualified,"  was  embraced  In  the  title. 

In  Com.  y.  Brown,  91  Va.  762,  28  L.  R.  A. 
110,  21  S.  E.  867,  which  involved  the  sufllciency 
of  the  title  "An  Act  to  Amend  and  Re-enact" 
8  sections  designated  by  number,  "and  to 
Repeal"  6  sections  designated  by  number,  "of 
Chapter  97  of  the  Code  of  Virginia  In  Relation 
to  Oysters,  and  to  Add  Independent  Sections 
Thereto,"  the  court  said  that  the  act  was  an 
amendatory  one,  and  that  In  such*  case,  if  the 
title  of  the  original  act  was  sufficient  to  em- 
brace the  matters  covered  by  the  provisions  of 
the  act  amendatory  thereof,  it  was  unnecessary 
to  inquire  whether  the  title  of  the  amendatory 
act  would  of  Itself  be  sufficient,  as,  if  the  title 
of  the  original  act  was  sufficient  to  embrace 
the  matters  contained  in  the  amendatory  act  It 
is  unimportant  whether  that  of  the  amendatory 
act  Is  in  Itself  sufficient. 

In  Laramie  County  v.  Stone,  7  Wyo.  280,  51 
Pac.  605,  which  involyed  the  validity  of  an  act 
entitled  "An  Act  to  Amend  and  Re-enact  Sec- 
tion 2370  of  the  Revised  Statutes  of  Wyoming 
in  Such  Manner  as  to  Repeal  All  Limitations 
Arising  under  Contracts  not  In  Writing  either 
Kzpressed  or  Implied  Shall  be  Brought  within 
Eight  Years  after  the  Cause  of  Action  Accrues," 
the  court  says  that  no  question  Is  or  can  be 
made  of  the  validity  of  the  act  adopting  the 
Revised  Statutes  as  originally  passied,  and  that 
the  provision  "that  no  bill  except  general  ap- 
propriation bills  and  bills  for  the  codification 
and  general  revision  of  the  law  shall  be  passed 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  In  its  title,"  was  aimed  at 
the  separate  acts  In  their  original  enactment, 
and  not  to  amendments  of  general  statutes  con- 
solidated Into  a  Code. 

2.  Deeignating   aeetiona    amended    fty    number 

aUme. 

The  cases  hold,  almost  wltliont  exception, 
that  a  title  purporting  to  amend  a  specified  sec- 
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tempts  to  extricate  the  Gode  from  eonftuion 
would  be  thwarted  thereby. 

Every  substantial  change  in  a  code  or 
statute  does  not  require  its  complete  re-en- 
actment. 

Uellman  ▼.  Shoultera,  114  Cal.  136,  44 
Pac.  915,  45  Pac.  1057;  People  em  rel.  State 
Harbor  Comra.  ▼.  Mullender,  132  Cal.  217,  64 
Pac.  290;  State  y.  U orris,  70  Md.  91,  16  Atl. 
445;  Oarriaon  t.  Hill,  81  Md.  206,  31  Atl. 
794;  Womack  v.  Qardner,  10  Tex,  Civ.  App. 
367.  30  S.  W.  689. 

Tn  the  same  enactment  by  which  sections 
are  added,  others  may  be  amended. 

Jnnea  v.  Lake  View,  151  111.  672,  38  N.  E. 
4188;  State  v.  Thruaton,  92  Mo.  325,  4  S.  W. 
1)30;  State  v.  Hendriw,  98  Mo.  375,  11  S.  W. 
728;  People  ex  rel.  Comatook  v.  Orand  Rap- 
ida  Super.  Ct.  Judge,  39  Mich.  195. 


Or  some  sections  may  be  amended  and  oth- 
ers repealed. 

WiUsinaon  v.  Ketler,  59  Ala.  306;  Citi- 
eetia'  Street  R,  Oo,  v.  Ha^gh,  142  Ind.  254,  41 
N.  E.  533;  State  v.  Chamhcra,  70  Mo.  626; 
Re  Ryan,  20  Mont.  64,  50  Pac.  129 ;  State  em 
rel.  Comatook  v.  Stewart,  52  Neb.  243,  71  N. 
W.  998. 

Or  the  same  enactment  may  repeal,  amend, 
and  add. 

San  Franciaeo  d  N.  P.  R.  Co.  v.  State  Bd. 
of  Eqwiliaation,  60  Cal.  12;  Lankford  v. 
Someraet  County,  73  Md.  105,  11  L.  R.  A. 
491,  20  Atl.  1017,  22  Atl.  412;  Com.  v. 
Brown,  91  Va.  762,  28  L.  R.  A.  110,  21  S.  B. 
357. 

On  petition  for  rehearing. 

The  opinions  filed  herein  practically  make 
impossible  any  thorough  or  systematic  revi- 
sion of  our  Codes. 


lion  of  a  Code  or  other  compilation  of  laws 
without  further  desisruating  the  suhject-matter, 
is  sufllcient,  and  most  of  the  few  cases  to  the 
contrary,  as  will  be  seen,  can  no  longer  be  held 
as  law,  even  In  the  Jurisdictions  where  they 
were  rendered.  The  subject  does  not  properly 
come  within  the  scope  of  this  note,  and  it  is 
only  Intended  to  give  the  cases  holding  such  a 
title  insufficient,  the  reason  therefor  being  that 
any  court  which  would  hold  such  title  bad 
would  certainly  hold  insufficient  a  title  which 
purported  merely  to  amend  the  Code  without 
designating  the  numl>ers  of  the  sections  to  be 
amended. 

Harland  v.  Territory,  8  Wash.  Terr.  181,  13 
Pac.  453.  holds  that  the  title,  **An  Act  to 
Amend"  a  designated  section  "of  the  Code  of 
Washington  Territory,"  is  insufficient  under  the 
provision  of  the  organic  act  of  that  territory, 
that,  "to  avoid  improper  influences  which  may 
result  from  intermixing  in  the  same  act  such 
things  as  have  no  proper  relation  to  each  other 
every  law  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title."  The 
court  says :  "The  expression  of  a  purpose  to 
amend  a  particular  section  of  the  Code  gives  it 
to  be  understood  that  the  la^nr  is  to  be  changed, 
but  what  the  law  is  that"  is  to  be  changed, 
and  in  what  respect  It  is  to  be  changed, 
is  a  matter  left  entirely  in  the  dark.  .  .  . 
It  Is  true  that,  the  title  under  consideration 
gives  a  reference  to  a  source  from  whence  in- 
formation may  be  derived  as  to  the  law  pro- 
posed to  be  changed,  but  it  gives  no  idea  what- 
ever indicative  of  the  change  that  is  to  be 
made.**  One  of  the  three  Justices  present  dis- 
sented in  this  case  and  the  fourth  was  absent. 

In  Ramsey  v.  Territory,  8  Wash.  Terr.  332a, 
21  Pac.  152,  the  court,  all  four  of  the  Justices 
concurring,  held  that  such  a  title  was  insuffi- 
cient. 

But  in  Marston  v.  Hnmes,  8  Wash.  267,  28 
Pac.  520,  the  court  refused  to  follow  the  above 
case  of  Harland  v.  Territory,  stating  that  the 
whole  court  as  constituted  at  the  time  of  the 
decision  therein  was  equally  divided  upon  the 
question,  and  that  the  decision  was  only  made 
possible  by  the  fact  that  is  that  particular  case 
one  of  the  Judges  was  incapacitated  from  sit- 
ting, and  that  if  the  same  case  had  arisen  in 
certain  other  districts  of  the  territory  a  con- 
trary conclusion  would  have  been  reached. 
The  further  statement  is  made  that  the  decision 
In  the  above  case  was  iMsed  on  the  limitation 
contained  in  the  organic  act  of  the  territory, 
while  the  decision  before  the  court  must  be 
based  on  the  Constitution  of  the  state. 

In  State  v.  Ualbert,  14  Wash.  80e,  44  Pac 
'  538,  however,  the  court  says  that  while  it  would 
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hold  that  a  section  of  the  Code  might  l>e 
amended  by  an  act  whose  title  simply  provided 
for  the  amendment  of  such  section  by  reference 
to  its  numt>er,  it  would  not  hold  valid  a  stat- 
ute of  the  territory  which  bad  been  declared  In- 
valid by  the  supreme  court  of  such  territory  for 
insufficiency  of  such  a  title,  and  was  so  consid- 
ered at  the  time  of  the  adoption  of  the  state 
Constitution. 

And  the  latter  ease  was  followed  In  Speck  ▼. 
Gray,  14  Wash.  589,  46  Pac.  143. 

In  The  Borrowdale,  39  Fed.  376,  Involving, 
the  validity  of  an  act  entitled  "An  Act  to 
Amend  Title  1  of  Chapter  66  of  Hill's  Anno- 
tated Laws  of  Oregon  Relating  to  Pilotage  at 
the  Columbia  River  Bar  and  on  the  Columbia 
and  Willamette  Rivers,"  the  district  Judge  said 
that  there  was  no  doubt  in  his  mind  that  if 
the  title  of  the  act  had  ended  with  the  words 
"Laws  of  Oregon"  the  act  would  have  been  void 
for  want  of  expression  of  its  "subject"  in  the 
title,  as  an  act  simply  to  amend  a  specified  sec- 
tion of  a  given  compilation  of  laws  did  not  suf- 
ficiently show  the  subject  of  the  act. 

However,  in  the  subsequent  case  of  McCalla 
V.  Bane,  45  Fed.  828,  the  same  Judge  said  that 
it  had  been  decided  by  the  supreme  court  of  the 
state  of  Oregon  that  an  act  amendatory  of  a 
section  of  an  act  did  not  require  a  new  title; 
and  held  that  the  title  "An  Act  to  Amend"  a 
specified  section  of  the  Annotated  Laws  of  Ore- 
gon sufficiently  expressed  the  subject  of  the 
amending  act  if  there  was  not  a  clear  departure 
and  complete  change  of  substance  from  the 
original. 

In  People  em  rel.  Atty.  Gen.  v.  Parvin,  74 
Cal.  649,  16  Pac  490,  the  court  holds  that  the 
title,  "An  Act  to  Amend  |  3481  of  the  Politi- 
cal Code,*'  sufficiently  expresses  the  subject  of 
the  amendatory  act,  as  the  Constitution  of  Cal- 
ifornia does  not  require,  in  case  of  an  amend- 
ment, that  the  subject  shall  be  any  more  fully 
stated  than  it  is  stated  In  the  valid  statute 
amended,  and  that  as  the  title  of  the  Political 
Code  was  sufficient  under  the  former  Constitu- 
tion under  which  such  Code  was  adopted  they 
were  not  prepared  to  say  that  it  was  a  void 
act  because  its  title  did  not  conform  to  the  man- 
date of  the  Constitution  adopted  after  It  became 
an  operative  law  that  "every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  ex- 
pressed in  its  title."  McFariand  and  Temple, 
JJ.,  concurred  in  this  opinion  on  other  grounds, 
and  the  former  stated  that  he  considered  the 
act  was  void  because  no  subject  was  "expressed 
In  its  title."  The  further  statement  is  made 
by  him  that  the  four  Codes  of  California  are 
I  inseparably  interwoven  with  each  other,  and 
that  together  they  form  a  complete  system  of 
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Codes  and  their  amendments  contain  but 
one  subject  within  the  meaning  of  the  Con- 
stitution. 

Before  the  adoption  of  our  present  Con- 
stitution there  may  have  been  judicial  con- 
struction of  provisions  substantially  identi- 
cal with  those  here  involved,  and  such  con- 
struction must  be  deemed  to  have  been 
adopted  with  that  Constitution. 

Bell  V.  Faricell,  176  111.  489,  42  L.  R.  A. 
804,  52  N.  Fi.  346;  Laporte  v.  Gametoell  Fire 
Alarm  Ttleg,  Co,  146  Ind.  466,  36  L.  R.  A. 
686,  45  N.  £.  588;  Rouse,  H,  d  Go,  ▼.  Dono- 
van, 104  Mich.  234,  27  L.  R.  A.  577,  62  N. 
W.  359 ;  8tat9  v.  Chandler,  132  Mo.  155,  33 
S.  W.  797. 

The  Code  of  Civil  Procedure  was  unques- 
tionably constitutional  when  enacted,  and  by 
S  19  it,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  aa 


the  Code  of  Civil  Procedure.  The  amenda- 
tory statute  therefore  complied  with  the  act 
itself,  and  left  no  doubt  of  the  statute  pro- 
posed to  be  amended. 

If  the  subject  of  evidence  is  not  j>roperly 
included,  then  the  Code  is  unconstitutional 
and  inoperative  only  in  so  far  as  it  seeks  to 
include  it.  Long  before  the  adoption  of  our 
present  Constitution  a  code  of  civil  pro- 
cedure had  been  enacted  and  in  effect,  iz» 
which  this  subject  was  treated.  In  this  re- 
spect our  Code  follows  the  precedent  estab- 
lished in  New  York  and  in  other  states,  and 
the  term  "civil  procedure"  has  thus  been 
given  a  practical  construction  with  which 
the  public  is  familiar  and  mere  doubts  are 
always  resolved  in  favor  d  the  constitution- 
ality of  a  statute, 

Ea  parte  Birmingham,  116  Ala,  189,  22 
So.  454;  E»  parte  Liddell,  93  Cal.  638,  29 


laws,  but  the  subjects  of  legislation  embraced 
In  such  system  are  innumerable,  and  therefore 
the  mere  statement  In  the  title  of  an  act  of  the 
leflrlslature  that  it  is  to  amend  some  sections 
of  such  system  gives  no  more  notion  of  what 
the  act  is  about  than  if  the  statement  were  "An 
Act  to  Amend  the  Genera)  Laws  of  the  State." 

In  People  ew  rel.  Comstock  v.  Grand  Rapids 
Super.  Ct.  Judge,  30*Mich.  195,  the  snfDcIency 
of  a  title  purporting  to  revise  and  amend  sev- 
eral sections  of  an  old  statute,  and  to  add  sev- 
eral new  sections,  and  enacting  a  section  cor- 
responding In  number  with  an  old  section  which 
was  not  mentioned  in  the  title  was  attacked, 
and  the  court  said  that  the  practice  of  amend- 
ing by  reference  to  sections,  instead  of  by  ref- 
erence to  subject  or  to  the  entire  statute^  was 
one  which  created  a  great  deal  of  mischief,  and 
in  no  way  carried  out  the  real  design  of  the 
Constitation,  and  was  of  no  practical  service 
in  most  cases  in  indicating  what  changes  were 
to  be  made,  or  what  precise  object  was  in  view ; 
but  that  it  was  not  prepared  to  say  that  the 
act  in  question  was  invalid  because  the  title 
had  been  awkwardly  framed. 

In  Callaghan  v.  Chipman,  59  Mich.  610,  26 
N.  W.  806,  an  act  entitled  "An  Act  to  Amend" 
two  specified  sections  of  an  act  designated  by 
chapter  and  year,  "Being  Sections  6539  and 
6555  of  Howeirs  Annotated  SUtutes  of  Michi- 
gan of  1882  Relative  to  Filling  Vacancies  in 
the  Superior  Court  of  Detroit,'*  was  held  to  be 
void  on  the  ground  that  the  amending  act  did 
not  relate  to  the  filling  of  vacancies  In  such 
court,  but  to  the  transfer  of  such  cases  from 
and  to  such  court.  The  court  says  in  this  case 
that  the  practice  of  amending  statutes  by  ref- 
erence to  sections,  instead  of  by  reference  to 
the  subjects  or  to  the  entire  statute,  has  pre- 
viously fallen  under  the  condemnation  of  the 
court  as  a  very  unsatisfactory  compliance  with 
the  requirements  of  the  Constitution  that  the 
title  of  an  act  shall  express  the  subject  thereof. 

In  Pennington  v.  Woolfolk,  79  Ky.  13,  the 
sufficiency  of  the  title,  "An  Act  to  Amend  Ar- 
ticle 8  of  Chapter  5  of  the  General  Statutes,'* 
Is  considered,  and  the  court  holds  that  it  Is  in- 
bufflclent,  as  the  article  referi'ed  to  relates  to 
county  attorneys  and  the  subject  of  the  act  is 
revenue  and  taxation.  The  statement  is  made 
by  the  court :  "The  title  of  the  act  under  con- 
sideration can  only  be  regarded  as  sufllclent, 
even  for  the  purpose  of  an  amendment  germane 
to  the  article  mentioned  in  the  title,  by  suppos- 
ing the  members  were  so  well  acquainted  with 
the  several  chapters  and  the  subject  of  each 
that  they  could,  from  the  simple  mention  of  the 
number  of  the  article  and  chapter,  know  the 
'subject  of  that  partioilar  article." 
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In  Webster  v.  Powell,  36  Fla.  703,  18  So.  441, 
the  court  states  that  there  is  some  conflict  is 
the  authorities  as  to  whether  an  amendatory 
act  sufficiently  expresses  its  subject  when  it 
gives  simply  the  number  of  the  section  of  the 
Revised  Statutes  intended  to  be  amended,  with- 
out also  correctly  stating  the  subject  of  the  sec- 
tion :  but  that  under  a  Constitution  like  that 
of  Florida,  requiring  the  subject  of  an  act  to 
be  "expressed"  in  the  title,  the  better  view  ts 
that  an  amendatory  act  does  not  sufficiently 
express  a  subject  of  a  section  in  the  Revised 
Statutes  by  merely  referring  to  its  number. 
The  title  of  the  act  in  question  in  this  case  was, 
"An  Act  to  Amend  Sections  1270  and  1272  of 
the  Revised  Statutes  of  the  State  of  Florida 
Relating  to  Supersedeas  Orders  and  Superse- 
deas Bonds,**  and  the  provision  In  the  body  of 
the  act  required  the  execution  of  bonds  for  the 
amounts  for  which  Judgments  were  rendered  ae 
a  condition  to  the  right  to  have  the  cases  re- 
viewed on  a  writ  of  error,  and  the  court  held 
that  the  part  of  the  title  "relating  to  superse- 
deas orders  and  supersedeas  lK>nds"  could  not 
l>e  eliminated,  and  the  mere  mention  of  the 
number  of  the  section  considered  as  a  suiDcIent 
expression  of  the  subject  in  the  title. 

In  State  ew  rel  McQuaid  v.  Duval  County,  23 
Fla.  483,  8  So.  193,  the  constitutionality  of  an 
act  entitled  "An  Act  to  Amend  an  Act  Entitled 
'An  Act  to  Establish  the  Municipality  of  Jack- 
sonville, Provide  for  Its  Government,  and  Pre- 
scribe Its  Jurisdiction  and  Powers,*  **  was  in- 
volved. The  court  said  there  was  nothing  In 
the  constitutional  provision  that  no  law  shall 
be  amended  or  revised  by  reference  to  its  title 
only,  but  that  in  such  case  the  act  as  revised, 
or  the  section  as  amended,  shall  be  re-enacted 
and  published  at  length,  requiring  the  title  of 
an  amendatory  statute  to  specify  the  particu- 
lar section  or  sections  of  a  statute  proposed  to 
l>e  amended,  but  that  whether  or  not  the  title 
of  the  amendatory  act  In  this  case  sufficiently 
expressed  the  subject  of  the  act  was  a  ques- 
tion under  the  provision  that  each  law  should 
embrace  but  one  subject  and  matter  properly 
connected  therewith,  which  subject  should  be 
briefly  expressed  in  the  title ;  and  the  further 
statement  is  made  that  the  statement  in  the 
title  of  an  amendatory  act  of  the  mere  numlier 
of  the  particular  section  to  be  amended,  thougb 
it  might  be  of  seme  convenience,  did  not  in  It- 
self inform  the  legislature  of  the  contents  of 
the  section  to  be  amended  any  more  than  the 
statement  of  such  number  In  the  body  of  the 
amendatory  act.  In  this  case  only  one  section 
was  amended. 

In  Gunter  v.  Texas,  Land  ft  Mortg.  Co.  82 
Tex.  496,  17  S.  W.  840,  the  constitutionality  of 
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Pac.  251;  Duval  County  v.  Jacksonville,  36 
Fla.  196,  S29  L.  R.  A.  416, 18  So.  339;  Lamed 
▼.  Tiemom,  110  111.  173;  McAunioh  v.  Mie- 
Mesippi  d  M.  R.  Co.  20  Iowa,  342;  Woodruff 
▼.  BalduHn,  23  Ejba.  493;  Johnson  v.  Harri- 
son,  47  Minn.  577,  50  N.  W.  923;  State  em 
rel,  Qraham  y.  Tibhets,  52  Neb.  228,  71  N. 
W.  990. 

Details  need  not  be  mentioned  in  the  title 
of  a  statute. 

Em  parte  Liddell,  93  Cal.  633,  29  Pac.  251 ; 
People  V.  Linda  Viata  Irrig.  Diai.  128  Gal. 
477.  61  Pac.  86. 

Nor  need  the  title  be  in  the  nature  of  an 
index. 

Bohel  V.  People,  173  111.  25,  50  N.  E.  322; 
People  em  rel,  Geoherding  v.  San  Francisco 
City  d  County  Super,  Ct.  100  Cal.  120,  34 
Pac.  492;  Duval  County  t.  Jacksonville,  36 
Fla.  196,  29  L.  R.  A.  416,  18  So.  339;  MiU- 


ville  T.  Evergreen  R,  Co,  131  Pa.  1,  7  L.  R. 
A.  369,  18  Atl.  993;  Philadelphia  v.  Ridge 
Ave,  R.  Co,  142  Pa.  484,  21  Atl.  982;  Aheel 
V.  Clark,  84  Cal.  229,  24  Pac.  383. 

This  court  was  mistaken  in  assuming  that 
the  authorities  cited  from  other  states  were 
based  upon  constitutions  not  construed  or 
declared  to  be  mandatory. 

Weaver  v.  Lapsley,  43  Ala.  224;  Edwards 
V.  Denver  d  R.  G.  R,  Co,  13  Colo.  67,  21  Pac. 
1011;  Mathis  v.  State,  31  Fla.  301,  12  So. 
681;  Prothro  v.  Orr,  12  Ga.  36;  Ramsey 
County  V.  Heenan,  2  Minn.  330,  Gil.  281; 
Johnson  v.  Harrison,  47  Minn.  577,  50  N.  W. 
923;  State  v.  Miller,  45  Mo.  495;  State  em 
rel,  Graham  v.  Tibbets,  52  Neb.  232,  71  N. 
W.  990  ;l7mon  Pass,  R.  Oo.'s  Appeal,  SI*  Psl. 
91;  Cannon  v.  Mathes,  8  Heisk.  504;  Cannon 
V.  Hemphill,  7  Tez.  184;  San  Antonio  ▼• 
Chuld,  34  Tez.  49. 


an  act  entitled  "An  Act  to  Amend  Title  3,  Ar- 
ticles 9  and  10,  and  to  Add  Articles  10a,  10b« 
lOo,  lOd,  10<7,  lOf,  10^,  and  10^,  and  to  Repeal 
All  Laws  in  Conflict  Therewith'*  was  Inyolved 
on  the  ground  that  the  subject  was  not  ex- 
pressed in  the  title.  Art.  3,  |  48,  of  the  Texas 
Constitution  declares  that  the  flrst  session  of 
the  legislature  under  such  Constitution  should 
provide  for  revising,  digesting,  and  publishing 
the  laws,  civil  and  criminal,  and  that  a  like 
revision,  digest,  and  publication  might  be  made 
every  ten  years  thereafter,  provided  that  In  the 
adoption  of  and  giving  effect  to  any  such  di- 
gest or  revision  the  legislature  should  not  be 
limited  by  the  constitutional  provision  that  no 
bill  except  general  appropriation  bills  should 
contain  more  than  one  subject,  which  should  be 
expressed  in  Its  title.  Under  such  provision  a 
Penal  Code,  a  Code  of  Criminal  Procedure,  and 
a  revision  known  as  the  ''Revised  Statutes"  had 
been  adopfed,  and  the  amending  act  In  question 
was  passiid  within  one  of  the  ten-year  periods 
of  revision  authorized  by  the  constitutional  pro- 
vision. The  court  said  that  since  the  enact- 
ment of  the  Codes  the  legislature  h^d  amended 
them  by  acts,  the  titles  of  which  merely  gave 
the  number  of  the  article  and  name  of  the  Code 
to  be  amended ;  and  stated,  further,  that  the 
views  on  which  the  legislature  and  courts  had 
proceeded  doubtless  were  that  the  different 
Codes  each  related  to  but  one  subject,  and  that 
the  legislatures  of  Texas  and  of  other  states 
and  some  courts  had  doubtless  regarded  such  a 
collection  of  statutory  laws  adopted  by  one  act 
as  relating  to  but  one  general  subject,  and  that 
accordingly,  in  amending  such  statute.  It  had 
been  thought  sufficient  for  the  amendatory  stat- 
Qte  In  Its  title  to  name  the  section  or  article 
and  body  of  laws  in  which  It  was  found ;  but 
that  It  might  be  well  for  the  legislature  to  con- 
aider  whether  such  views  were  correct  or  not 
in  view  of  the  fact  that  |  43  of  article  8  of  the 
Constitution  applied  only  to  the  periodical  re- 
vision, and  not  to  the  amendments  made  thereto 
between  the  periods  of  revision.  The  court, 
however,  did  not  decide  as  to  the  sufficiency  of 
a  title  merely  referring  to  the  article  of  a  par- 
ticular Code  to  be  amended,  as  It  held  that  the 
act  in  question  failed  to  designate  any  particu- 
lar body  of  laws  to  which  It  referred  and  was 
therefore  void. 

The  above  case  was  followed  In  State  v.  Mal- 
llnson.  S2  Tex.  .504.  17  S.  W.  843. 

In  Felbleman  v.  State  ex  rel.  Brown,  98  Ind. 
r>16.  the  court  holds  that  the  title,  "An  Act  to 
Amend"  a  specified  section  of  n  designated  act, 
"Being  Section  1418  of  the  Revised  Statutes," 
was  insufficient  where  the  act  specified  had  been 
previously  amended.  The  court  said  that  If 
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the  reference  to  such  particular  act  were  re- 
garded as  surplusage  and  eliminated  so  that  the 
title  should  read  **An  Act  to  Amend  Section 
1418  of  the  Revised  Statutes"  it  would  still  be 
insufficient  under  the  constitutional  provision 
that  no  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title,  but  the  act  revised 
or  section  amended  shall  be  set  forth  and  pub- 
lished at  length,  as  such  provision  required  the 
title  to  be  referred  to. 

The  above  case  was  followed  In  Boring  t. 
State  em  rel,  Jabkson,  141  Ind.  640,  41  N.  B. 
270,  which  Involved  the  validity  of  an  act,  the 
title  of  which  stated  that  it  was  to  amend  a 
specified  section  of  a  glv^i  act  which  had  pre- 
viously been  amended,  and  was  therefore  out  of 
existence,  and  also  stated  that  It  was  a  sped- 
fled  section  of  the  Revised  Statutes. 

3.  Failure  tQ  designate  seotions  amended  in  any 

manner. 

While  a  title  showing  an  Intent  to  amend  a 
municipal  charter,  without  designating  the  sec- 
tions to  be  amended  either  by  number  or  sub- 
ject-matter, has  been  held  sufficient  In  several 
cases  and  seems  scarcely  ever  to  have  been  held 
insufficient,  a  title  Indicating  an  Intent  to 
amend  the  Revised  Statutes,  General  Statutes, 
Code  of  Procedure,  or  the  like,  of  a  state,  with- 
out disclosing  In  any  manner  the  particular 
part  to  be  amended,  has  been  h^ld  Insufficient  In 
ttome  cases,  and  doubts  as  to  Its  sufficiency  have 
been  expressed  in  other  cases,  although  no  rea- 
son Is  apparent  for  making  any  distinction  be- 
tween amendments  of  an  ordinary  Code  and  of 
a  municipal  charter. 

Thus,  Lbwis  v.  Dunni  holds  that  the  title, 
"An  Act  to  Revise  the  Code  of  Civil  Procedure 
of  the  State  of  California  by  Amending  Certain 
Sections,  Repealing  Others,  and  Adding  Cer- 
tain New  Sections,'*  does  not  sufficiently  ex- 
press any  subject,  as  required  by  the  provision 
of  the  California  Constitution  that  "every  act 
shall  have  but  one  subject,  which  subject  shall 
be  expressed  In  Its  title,"  Inasmuch  as  the  name 
"The  Code  of  Civil  Procedure"  Is  given  to  a 
large  part  of  the  general  laws  of  the  state,  and 
Includes  substantive  law,  criminal  law,  and  leg- 
islation which  might  be  properly  classed  under 
any  category  whatever,  as  well  as  civil  pro- 
cedure,— especially  in  view  of  the  further  pro- 
vision of  the  Constitution  that  "the  provisions 
of  this  Constitution  are  mandatory  and  prohib- 
itory, unless  by  express  words  they  are  de- 
clared to  be  otherwise."  The  court  states 
further,  that  the  title  of  the  amending  act  In 
this  case  does  not  refer  to  a  single  section  which 
Is   to   be    amended   or   repealed,   or   give   the 
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The  object  of  the  constitutional  provision 
here  under  consideration  was  to  prevent  sur- 
reptitious legislation  by  extending  the  provi- 
sions of  an  act  beyond  the  scope  of  the  sub- 
ject of  its  title. 

Union  7'tcp.  v.  Rader,  89  N.  J.  L.  515; 
Sf}Voark  v.  llouni  Pleasant  Cemetery  Co,  58 
N.  J.  L.  168,  33  Atl.  396;  Schmalz  v. 
IV'oo^,  57  N.  J.  Eq.  303,  43  L.  R.  A.  86,  41 
Atl.  930;  People  ew  rel.  Oriseler  v.  Dudley, 
58  N.  Y.  332 ;  Heller  ▼.  People,  2  Ck>lo.  App. 
484,  31  Pac.  773. 

A  netition  for  rehearing  was  also  filed, 
signed  by  Messrs,  Jolia  Gfrarbert  Gtoodf  el- 
low  A  Eells,  James  H.  Bndd,  Wilson  A 
Wilson,  Morrison  Sc  Cope,  Peter  F. 
Dunne,  H.  T.  Cre  swell,  T.  C.  Cooffan,  £. 
C.  Harrison,  SnlliTan  A  Snllivan,  A.  E. 
Bolton,  J.  P.  IiansHome,  G^orse  N. 
WUUama,  William  Crais,  C.  E.  Hateh, 


W.  A.  Stewart,  W.  E.  Stewart,  Robert 
Y.  Hayne,  W.  H.  Chiekerins*  A.  A. 
Moore,  T.  C.  Van  Ness,  E.  8.  Pillslinrj, 
Warren  Olney,  James  M.  Allen,  Gavin 
MeNab,  George  W.  Baker,  W.  E.  F* 
Deal,  Barelaj  Henlej,  Jokn  Flonmoj, 
J.  Earlj  CraiSf  Wilbvr  F.  Gfreorse,  W. 
T.  Hese,  W.  F.  Sawyer,  B.  H.  F.  Variel, 
Frank  W.  Bnmett,  Okarles  MoFar- 
land,  M.  L.  Graff,  Jokn  W.  Mitekell^ 
Skeldon  Borden,  J.  A.  Graves,  Flint  A 
Barker,  Perej  R.  Wilson,  E.  A.  Me- 
serre,  Stepkens  A  Stepkens,  Jokn  D» 
Works,  Jones  A  Weller,  Max  Itoewen- 
tkal,  WUliam  BC  Sims,  Bioknell,  Gib- 
son, A  Trask,  Dnnn  A  Crntoker,  W.  J. 
Variel,  C.  W.  Pendleton,  Horaoe  H. 
Appell,  William  A.  Ckenej,  H.  W. 
O'Melvenj,  Ckarles  Monroe,  J.  W.  Me- 
Kinlej,  Albert  M.  Stepkens,  Gtoorge  D. 


slightest  intimation  as  to  what  the  "new  sec- 
tions" to  be  added  are  to  deal  with,  and  that, 
according  to  the  contentions  of  coansel,  such 
new  sections  need  not  deal  with  anything  for- 
merly In  the  Code,  but  can  Include  new  subjects. 
Beatty,  Ch.  J.,  dissented  on  this  point,  holding 
that  the  title  of  the  act  expressed  Its  subject 
when  it  announced  the  purpose  of  the  legisla- 
ture  to  amend  or  revise  the  Code. 

And  State  t.  Shell.  58  Kan.  007,  40  Pac.  668, 
holds  that  an  act  entitled  **An  Act  to  Repeal  or 
Strike  out  Certain  Redundant,  Obsolete,  and 
Inoperative  Provisions  of  the  General  Stat- 
utes of  188d,"  and  which  in  terms  repealed  laws 
relating  to  cities,  railroads,  counties,  courts, 
civil  procedure,  raid  claims,  school  lands,  and 
other  subjects,  parts  of  which  at  least  were  in 
full  force  and  operation  at  the  time  of  its  pas- 
sago,  violated  the  constitutional  provision  that 
the  title  of  an  act  should  express  .its  subject; 
and  the  court  asked  whether  It  could  be  claimed 
that  the  legislature  might  have  Included  provi- 
sions absolutely  repealing  whatever  portions  of 
tbe  General  Statutes  It  saw  fit  If  the  restric- 
tive words  **rednndant,  obsolete,  and  inopera- 
tive" had  been  omitted  from  the  title. 

And  In  Marston  v.  Humes,  3  Wash.  267,  28 
Pac.  .520,  the  court,  after  stating  that  In  Its 
opinion  the  legislature  might,  if  it  chose,  en- 
act the  entire  body  of  the  statute  law  of  the 
state  as  one  enactment  under  the  title,  **An 
Act  to  Establish  a  Code  of  Laws  for  the  State 
of  Washington,"  said :  "If  It  Is  competent  for 
the  legislature  to  enact  this  entire  body  of  laws 
under  a  alngle  title,  it  must  follow  that  an  act 
to  revise  or  re-enact  the  same  would,  upon  fa- 
miliar principles,  be  likewise  valid ;  and  if  the 
whole  act  can  be  revised  or  re-enacted  under  one 
title,  the  same  can  be  revised  or  re-enacted  in 
part  by  way  of  amendments,  provided  the  parts 
to  be  amended  are  specified  in  the  title.  The 
one  object  to  be  accomplished  Is  to  change  this 
single  body  of  laws,  and  whether  tbe  changes 
are  few  or  many  It  is  still  one  object :  but  If 
less  Is  sought  than  to  re-enact  or  revise  the 
whole  Code,  the  particular  parts  to  be  so  re- 
vised or  amended  must  be  set  out  In  the  title, 
otherwise  the  subject  or  object  would  not  be 
expressed." 

And  in  Shelton  ▼.  State,  96  Tenn.  521,  82  S. 
W.  967,  the  court  held  that  an  act  entitled  "An 
Act  to  Amend  the  Criminal  Laws  of  the  State" 
was  void  for  failure  to  comply  with  the  consti- 
tutional provision  that  all  acts  amending  for- 
mer laws  shall  recite  in  their  caption  or  other- 
wise the  title  or  substance  of  the  law  amended, 
saying,  however,  that  If  at  the  time  there  had 
been  among  the  statutes  of  the  state  a  single 
ensctment  or  an  authorized  codification  legally 
55  L.  R.  A. 


entitled  '*The  Criminal  Laws  of  the  State"  the 
reference  made  might  have  been  sufficient  to 
meet  the  constitutional  requirement. 

But  Com.  V.  Brown,  91  Va.  762,  28  L.  R.  A. 
110,  21  8.  B.  857,  holds  that  the  constitutional 
provision  that  each  bill  shall  contain  but  one 
snbject,  which  shall  be  expressed  In  its  title, 
was  not  Intended  to  apply  to  amendments  of 
General  Statutes  consolidated  Into  a  Code,  but 
was  aimed  at  the  separate  acts  In  their  original 
enactment  when  the  opportunity  existed  for  the 
evils  and  the  mischief  to  be  done  which  the 
constitutional  provision  was  designed  to  pre- 
vent or  defeat ;  and  that  it  was  therefore  un- 
necessary. In  amending  and  re-enacting  or  re- 
pealing any  part  of  the  Code,  or  adding  thereto, 
to  do  more  than,  '*if  so  much"  as,  refer  to  tbe 
proper  chapter  and  section  to  be  amended  or  re- 
pealed or  added  to,  and  adopt  and  express  In 
the  title  of  the  s mends tory  act  the  number  and 
subject  of  such  chapter  if  the  provision  of  such 
amendment  by  re-enactment  or  by  additional 
section  or  sections  Is  germane  to  the  subject  of 
the  chapter. 

And  in  Karasek  ▼.  Peler,  22  Wssh.  419.  50 
L.  R.  A.  846,  61  Pac.  38,  the  court  says  that  it 
would  seem  that  the  title,  "An  Act  to  Correct 
Errors  and  Supply  Omissions  in  the  Code  of 
Washington,"  Is  not  open  to  the  objection  that 
It  contravenes  the  organic  act  of  the  terrirory 
of  Washington  declaring  that  every  law  shall 
embrace  but  one  subject  and  that  shall  be  ex- 
pressed In  the  title.  The  authority  given  for 
this  statement  is  the  case  of  Marston  v.  Humes. 
8  Wash.  267,  28  Pac.  520,  supra,  which  holds 
merely  that  a  title  containing  a  statement  that 
It  Is  to  amend  a  particular  section  of  the  Code 
Is  sufllclent. 

And  in  United  States  v.  Auffmordt,  122  U.  S. 
197.  80  L.  ed.  1182.  7  Sup.  Ct.  Rep.  1182,  tbe 
effect  of  an  act  of  Congress  entitled  "An  Act  to 
Correct  Errors,  and  to  Supply  Omissions  In  the 
Revised  Statutes  of  the  United  States"  was  In- 
volved. In  such  act  64  sections  of  the  Revised 
Statutes  were  amended,  1  was  struck  out,  and 
2  new  sections  were  added;  but  no  question 
seems  to  have  been  made  in  any  way  as  to  the 
validity  of  such  act  on  the  ground  that  it  failed 
to  express  the  subject  In  Its  title.  The  fact* 
however,  that  there  is  no  provision  In  the  Con- 
stitution of  the  United  States  In  regard  thereto 
would  probably  account  therefor. 

And  Dallas  v.  Redman,  10  Colo.  297.  15  Pac 
397,  holds  that  the  title  "An  Act  to  Amend  an 
Act  Entitled  *An  Act  Providing  a  System  of 
Procedure  In  Civil  Actions  in  Courts  of  Jus- 
tice in  the  State  of  Colorado*  Approved  March 
17,  1877.  and  to  Further  Amend  a  Certain 
Amended  Section,  and  to  Revive  and  Amend  a 
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Blake,  Jolui  T.  Jones,  Byvoa  Waters, 
and  Heiir7  T*  Iiee»  omtoi  curias. 


McFarlamd*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  petition  here  for  a  writ 
of  mandamus.  An  alternative  writ  was  is- 
raed,  and  upon  answer  of  respondent  and 
argument  of  counsel  the  cause  was  sub- 
mitted. \Vhether  or  not  the  writ  should  be 
made  absolute  depends  upon  the  constitu- 
tionality of  a  certain  act  of  the  legislature 
approved  March  8,  1901.  If  the  act  is  con- 
stitutional, then  the  writ  should  be  denied; 
if  not,  then  it  should  issue.  Several  o^her 
cases  involvinff  the  same  questions  have  been 
submitted,  and  the  decision  in  this  case  will 
be  determinative  of  the  others. 

Petitioner  contends  that  the  act  in  ques- 
tion is  void  because  violative  of  the  follow- 


ing parts  of  I  24,  art.  4,  of  the  state  Consti- 
tution: "Every  act  shall  embrace  but  one 
.subject,  which  subject  shall  be  expressed  in 
its  title.  ...  No  law  shall  be  revised  or 
amended  by  reference  to  its  title;  but  in  such 
case  the  act  revised  or  section  amended  shall 
be  re-enacted  and  published  at  length  as  re- 
vised or  amended.*^  The  title  of  the  act  in 
question  (Stat.  1901,  p.  117)  is  as  follows: 
'Un  Act  to  Revise  the  Code  of  Civil  Proced- 
ure of  the  State  of  California,  by  Amending 
Certain  Sections,  Repealinff  Others,  and  Add- 
ing Certain  New  Sections.^'  The  said  Code 
of  Civil  Procedure  was  not  "re-enacted  and 
publiphed  at  length  as  revised."  The  first 
impression  made  upon  the  ordinfury  mind  bv 
a  comparison  of  these  constitutional  provi- 
sions with  the  title  and  body  of  the  act  is 
that  in  the  latter  there  is  a  clear  failure  to 
comply  with  the  former.    It  seems  as  though 


Certain  Repealed  Section  Thereof'  sofflciently 
expresses  the  subject-matter  of  the  three  sec- 
tions contained  In  the  act,  the  first  and  third  of 
which  amended  two  different  sections  of  the 
act  purporting  to  be  amended,  and  the  second 
of  which  revived,  re-enacted,  and  amended  an- 
other section  which  had  previously  been  re- 
pealed, which  repealed  section  as  amended  was 
set  out  in  full  In  snch  second  section.  Nothing 
is  said  in  the  opinion  as  to  the  failnre  to  des- 
ignate the  particular  sections  amended. 

And  People  ett  rel,  Grlssler  v.  Dudley,  68  N. 
T.  828,  Aflirmlng  1  Hun,  102,  holds  that  an  act 
entitled  "An  Act  to  Amend  the  Code  of  Pro- 
cedure** sufficiently  covers  a  provision  as  to 
the  Justices  of  the  district  court  in  New  York 
city,  nothing  being  said  as  to  the  failure  to 
designate  the  particular  sections  of  the  Code  to 
be  amended.  The  court  says:  "An  act  to 
amend  the  Code  might  therefore  legitimately 
contain  provisions  relating  to  the  Jurisdiction 
or  practice  of  any  one  or  more  of  the  courts  of 
the  state.  Each  provision  cannot  be  regarded 
as  an  independent  subject,  but  part  of  a  general 
subject.  The  title,  it  is  true,  Is  quite  general, 
but  It  Is  necessarily  so  from  the  nature  of  the 
subject.**  There  is  nothing  to  show  that  the 
failure  to  designate  In  the  title  the  particular 
sections  of  the  Code  to  be  amended  was  consid- 
ered by  the  court  In  this  case. 

And  In  State  v.  McCracken,  42  Tez.  888,  the 
constitutionality  of  an  act  entitled  "An  Act  to 
Amend  an  Act  Entitled  'An  Act  to  Adopt  and 
Establish  a  Penal  Code  for  the  State  of  Texas, 
Approved  August  26th  ▲.  D.  1871'  '*  was  con- 
sidered, and  the  claim  was  made  that  the  act 
violated  the  constitutional  proYlsion  that  "ev- 
ery law  enacted  by  the  legislature  shall  embrace 
but  one  object  and  that  shall  be  expressed  In 
the  title,"  because  the  Penal  Code  was  approved 
In  1856  Instead  of  1871,  the  year  in  which  the 
amending  act  was  passed;  but  the  court  held 
that,  although  such  constitutional  provision 
was  mandatory,  the  act  was  not  unconstitu- 
tional because  of  the  mistake,  as  the  Penal 
Code  adopted  in  1856  was  the  only  Penal  Code 
of  the  state,  and  no  one  could  be  misled  by  the 
mistake.  Nothing  Is  said  in  the  opinion  as  to 
the  Insufficiency  of  the  title  In  failing  to  desig- 
nate the  particular  articles  or  sections  of  the 
Code  to  be  amended. 

In  Heller  v.  People.  2  Colo.  App.  459,  81  Pac. 
773,  the  constitutionality  of  an  act  entitled 
"An  Act  to  Amend  Chapter  24  of  the  Oeneral 
Laws  of  Colorado,  Entitled  'Criminal  Code'*' 
was  questioned ;  but  the  opinion  does  not  show 
that  the  failure  to  designate  the  particular  sec- 
tions of  the  Criminal  Code  sought  to  be 
amended  was  considered  in  any  manner. 
56  L.  R.  A. 


The  sufficiency  of  the  title  purporting  to 
amend  a  designated  chapter  of  a  Code,  without 
designating  the  particular  sections  to  be 
amended,  has  been  considered  in  some  cases,  and 
It  is  held  that  such  a  title  Is  sufficient  If  the 
new  matter  is  germane  to  the  original  subject 
of  such  chapter. 

Thus,  in  Pitkin  County  v.  Aspen  Mln.  & 
Smelting  Co.  3  Colo.  App.  228,  82  Pac.  717,  the 
court  held  that  under  the  title,  "An  Act  to 
Amend  Section  29  of  Chapter  XCV.  of  the  Oen- 
eral Statutes  of  the  State  of  Colorado,  Entitled 
'Roads  and  Highways,*  and  to  Repeal  Sections 
30,  81,  32,  and  33  Thereof,  and  for  Other  Pur- 
poses," the  legislature  could  not  add  a  new  sec- 
tion not  germane  to  the  act  intended  to  t>e 
amended.  The  court  says  that  If  the  amend- 
ing act  had  been  entitled  generally  as  an  act  to 
amend  the  specified  chapter  of  the  general  stat- 
utes, any  amendment  germane  and  pertinent 
might  have  been  made. 

And  In  Re  Ryan,  20  Mont.  64,  60  Pac.  129, 
an  attempt  was  made  to  designate  In  the  title  of 
an  amending  act  numerous  sections  of  the  Po- 
litical Code  of  Montana  relating  to  the  subject 
of  municipal  corporations,  such  Code  having 
been  adopted  by  the  same  legislature,  and  a  sec- 
tion was  repealed  In  the  body  of  the  act  which 
was  not  designated  In  the  title.  The  court 
said  that  It  was  manifest  that  the  failure  to 
refer  to  such  section  In  the  title  was  a  mere  cler- 
ical oversight,  and  that  such  title  would  have  ' 
been  amply  sufficient  If  it  had  stated  merely 
that  it  was  an  act  to  revise  the  laws  pertain- 
ing to  municipal  corporations,  without  desig- 
nating the  sections  to  be  amended. 

And  Swartwout  v.  Michigan  Air  Line  R.  Co. 
24  Mich.  389.  holds  that,  although  the  title, 
"An  Act  to  Amend  an  Act  Entitled  'an  Act  to 
Provide  for  the  Incorporation  of  Railroad  Com- 
panies' .  .  .  Being  Chapter  67  of  the  Com- 
piled Laws  of  1857,  by  Adding  a  New  Section 
Thereto,"  is  not  as  specific  as  might  be  desired* 
It  could  not  be  said  not  to  express  the  object  of 
the  law,  where  the  new  section  contained  noth- 
ing that  was  not  germane  to  the  original  act. 

But  Shepherd  v.  Shepherd,  4  Kan.  App.  546, 
45  Par.  658,  holds  that  the  title,  "An  Act  to 
Amend  Certain  Sections"  of  a  specified  chapter 
of  the  General  Statutes  of  1868,  was  not  suffi- 
ciently broad  to  include  a  section  not  purport- 
ing to  8 mend  any  section  of  the  laws  then  in 
lorce,  but  attempting  to  create  a  new  law. 

A  title  which  shows  an  Intent  to  amend  the 
charter  of  a  particular  city,  without  further 
indicating  the  nature  of  the  amendment,  has 
been  held  sufficient  In  several  cases. 

Thus,  Saunders  v.  Pensacola,  24  Fla.  226,  4 
So.  801,  holds  that  an  act  entitled  "An  Act  to 
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the  mind  of  either  layman  or  lawyer  might 
accept  witli  snfety  the  construction  which, 
at  first  blush  at  least,  is  so  obTious;  and  we 
do  not  think  that  the  reasoning  of  counsel 
lor  respondent,  or  authorities  cited,  over- 
come this  obvious  view,  or  rightly  lead  to 
an  opposite  conclusion. 

1.  Petitioner  contends  that  both  the  title 
and  the  body  of  the  act  show  that  it  was 
intended  to  be  and  is  a  revision  of  the  Code, 
and  that,  therefore,  it  is  invalid,  because  the 
law  revised  was  not  "re-enacted  and  pub- 
lished at  length  as  revised;"  and  we  see  no 
suiTicient  answer  to  this  contention.  It  is 
said  that  the  itle  does  not  express  a  revision, 
bcause  the  language  used  is  "to  revise  by 
amending  certain  sections,  repealing  others, 
and  adding  certain  new  sections."  But  how 
could  there  be  a  revision  of  a  sectionized 
Code  in  any  way  other  than  by  amending 


and  repealing  sections  and  adding  new  onesf 
With  respect  to  this  phase  of  the  case,  the 
words  %y  amending,"  etc.,  are  mere  surplus- 
age. The  title  woidd  be  substantially  the 
same  if  the  words  "to  revise"  stood  alonew 
And  when  we  look  at  the  body  of  the  act  we 
see  clearly  that  it  is  a  revision.  It  covers 
150  pages  of  the  published  statutes  of  1901; 
it  amends  over  4<K>  sections ;  it  repeals  near- 
ly 100  sections;  it  changes  the  numbers  of 
other  sections;  it  adds  a  ^eat  many  new 
secti(Hi8,,  and  it  contains  this  clause:  "Cer- 
tain title  and  chapter  headings  of  the  said 
Code  of  Civil  Procedure  are  hereby  insterted, 
changed,  and  amended,  as  hereinafter  pro- 
vided;" and  then  follow  several  pages  of  in- 
sertions, changes,  and  amendments  of  such 
headings.  If  this  is  not  a  revision,  then  it 
would  DC  difficult  to  state  what  would  con- 
stitute a  revision.    Moreover,  prior  legisla- 


Amend  an  Act  Entitled  an  Act  to  Provide  for 
the  Incorporation  of  Cities  and  Towns,  and  to 
Establish  a  Uniform  System  of  Municipal  Gov- 
ernment/' Is  sufficient  without  including  in  such 
title  the  particular  sections  intended  to  be 
amended. 

And  In  People  em  rel.  Rochester  v.  Briggi,  60 
N.  T.  563,  the  validitj  of  an  act  entitled  "An 
Act  to  Amend  the  Several  Acts  in  Relation  to 
the  City  of  Rochester"  was  attacked  on  the 
ground  that  the  subject  was  not  expressed  in 
the  title  as  required  by  the  Constitution.  The 
court  said  that  the  purpose  of  the  constitu- 
tional provision  was  to  prevent  the  fraudulent 
insertion  of  provisions  upon  subjects  foreign  to 
that  indicated  in  the  title,  and  held  that  such 
title  sulBcientiy  expressed  the  object  of  the 
amending  act,  although  it  contained  provisions 
relating  to  taxes,  public  buildings,  street  im- 
provenienta  and  water  supply.  The  further 
statement  is  made  that  a  city  charter  embraces 
many  minor  subjects,  and  yet  they  are  all  em- 
braced in  the  general  subject  of  the  charter  or 
corporation,  and  that  where  the  subject  is  gen- 
eral, comprehending  all  the  functions  of  the 
corporation,  provisions  in  relation  to  any  of 
them,  or  necessary  or  appurtenant  to  accom- 
plish and  carry  out  any  of  them,  may  be,  so 
far  as  the  constitutional  provision  is  concerned. 
Incorporated  in  the  bill.  Three  of  the  seven 
Judges  dissented  in  this  case,  and  the  concur- 
•  rence  of  a  fourth  was  on  a  different  ground. 

And  in  People  es  rel.  Second  Ave  R.  Co.  v. 
Coleman,  21  N.  T.  S.  R.  178,  4  N.  Y.  Supp. 
417,  the  sufficiency  of  the  title  "An  Act  to 
Amend  Chapter  410  of  the  Laws  of  1882  en- 
titled 'An  Act  to  Consolidate  into  One  Act  and 
to  Declare  the  Special  and  Local  Laws  Affecting 
Public  Interests  in  the  City  of  New  York' "  was 
attacked,  but  the  referee  whose  opinion  was  af- 
firmed by  the  appellate  division  stated  that  he 
was  precluded  from  considering  the  question  as 
it  had  been  decided  by  the  court  of  appeals, 
saying:  "If,  as  in  the  case  of  the  consolida- 
tion act, — an  act  containing  many  hundred  sec- 
tions,— and  other  composite  acts,  it  were  neces- 
sary that  the  title  should  contain  a  reference 
to  each  and  every  law  in  the  statute  book,  mod- 
ified, amended,  or  affected  In  any  way  by  its 
provisions,  the  multiplicity  of  details  would  ot>- 
scure  the  expressed  purpose.  The  title  would 
not  enlighten,  it  would  confuse ;  it  would  not 
guide,  it  would  completely  pussle ;  and  the  sim- 
plicity and  directness  necessary  to  secure  the 
desired  end  would  be  wholly  destroyed." 

And  TIngue  v.  Port  Chester,  101  N.  Y.  303, 
4  N.  E.  629,  holds  that  the  title  "An  Act  to 
Amend"  a  specified  chapter  entitled  "An  Act 
to  Amend"  another  specified  chapter  entitled 
65  L.  K.  A. 


"An  Act  to  Incorporate  the  Village  of  Port 
Chester"  would  be  sufficiently  definite  If  it 
stood  alone,  but  that  the  act  was  void  because 
the  title  purported  to  amend  another  chapter 
referred  to  only  by  the  number  of  the  chapter 
and  the  year  of  its  passage. 

And  in  David  v.  Portland  Water  Committee, 
14  Or.  98,  12  Pac.  174,  the  court  held  that  the 
title  "An  Act  to  Amend  an  Act  Entitled  'An 
Act  to  Incorporate  the  City  of  Portland' "  suf- 
ficiently indicated  the  general  object  of  the  act, 
saying  that  it  was  sufficient  If  the  subject  be 
stated  generally,  and  that  it  was  not  necessary 
that  the  title  should  specify  the  object  in  all 
Its  particnlars,  the  general  disposition  being  to 
construe  the  constitutional  provision  liberally, 
rather  than  to  embarrass  legislation  by  an  un- 
necessary strictness  of  construction. 

And  in  State  em  reL  Smith  v.  Gallagher,  42 
Minn.  440,  44  N.  W.  629,  which  holds  that  an 
act  entitled  "An  Act  to  Amend  Chapter  Two  of 
the  Special  Laws  of  1887,  Entitled  'An  Act  to 
Define  the  Boundaries  of,  and  Establish  a  Mu- 
nicipal Government  for,  the  City  of  Duluth,*  ** 
does  not  violate  the  constitutional  prohibition 
against  any  act  embracing  more  than  one  sul>- 
ject,  the  court  says  that  the  act  in  question  has 
"but  one  general  subject,  to  wit,  the  defining 
the  boundaries  of,  and  establishing  a  municipal 
government  for,  the  city  of  Duluth  which  Is 
fully  expressed  in  the  title.  Every  such  law 
must  necessarily  deal  with  a  great  many  minor 
subjects,  matters  of  detail  incidental  to,  and 
necessary  to  accomplish,  the  general  purpose 
of  the  law  expressed  in  the  title.  It  would 
be  Impracticable  to  require  all  these  minor  sub- 
jects to  be  expressed  in  the  title.  All  that  is 
required  is  that  they,  and  the  provisions  in  re- 
spect to  them,  shall  be  germane  to  the  subjects 
expressed  in  the  title;  such  as  have  a  Just  and 
proper  reference  thereto;  such  as  by  the  nature 
of  the  subject  indicated  are  manifestly  appro- 
priate in  that  connection.*' 

In  People  em  rel.  McConvill  v.  Hilla  36  N.  Y. 
449,  however,  the  validity  of  an  act  entitled 
"An  Act  to  Amend  Chapter  389  of  the  Laws  of 
1851"  was  Involved.  Such  chapter  389  was  en- 
titled "An  Act  to  Amend  an  Act  Entitled  *An 
Act  to  Amend  and  Consolidate  the  Several  Acts 
Relating  to  the  City  of  Rochester.'**  It  con- 
tained 293  sections,  and  the  purpose  of  the 
amending  act  was  to  increase  from  four  to  seven 
the  number  of  directors  In  a  specified  railroad 
company  which  the  common  council  of  the  city 
was  authorized  to  elect  by  |  290  of  the  amended 
act.  The  court  said :  "The  act  under  consid- 
eration does  not  Indicate  from  its  title  what 
particular  part  or  section  of  the  act  of  1861  is 
amended,  or  any  reference  or  indication  of  the 
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lion  on  tlic  subject  shows  that  the  act  in 
question  was  the  natural  result  of  a  purpose 
to  revise.  The  preamble  to  the  act  states 
that  by  a  certain  act  a  commission  had  been 
appointed  "for  the  revision  and  reforming  of 
the  law,"  ond,  anions  other  things,  "of  the 
Code  of  Civil  Procedure;"  and  it  recites: 
"That  whereas  said  cominission  did  thereto- 
fore, in  pursuance  of  said  act,  file  with  the 
Rccretar}'  of  state  a  report  recommending, 
among  other  things,  a  revision  of  the  Code 
of  Civil  Procedure:  Now,  therefore,  in  view 
of  said  rcconmiendation,  for  the  purpose  of 
revising  said  Code,  the  people  of  the  state 
.  .  .  do  enact  as  follows/'  In  view  of  all 
these  considerations  we  are  forced  to  the 
conclusion  that  the  act  is  a  revision,  and 
void  for  want  of  re-enactment  and  publica- 
tion at  lar^e  of  the  revised  law,  as  contend- 
ed by  petitioner. 


2.  But  if  the  invalidity  of  the  act,  for  the 
reason  above  given,  could  by  any  reco/iditop 
indirect,  and  abstruse  reasoning  be  ex- 
plained away,  it  is  just  as  clear  that  the  act 
is  void  for  want  of  compliance  with  the  oth- 
er constitutional  provision  that  "every  act 
shall  have  but  one  subject,  which  subject 
shall  be  expressed  in  its  title."  It  is  appar- 
ent that  the  language  of  the  title  of  the  act 
in  question  in  and  of  itself  expresses  no  sub- 
ject whatever.  No  one  could  tell  from  the 
title  alone  what  subject  of  legislation  was 
dealt  with  in  the  body  of  the  act.  Such 
subject,  80  far  aa  the  title  of  the  act  informs 
us,  might  have  been  entirely  different  from 
anything  to  be  found  in  the  act  itself.  This, 
of  course,  would  be  admitted  except  for  the 
claim  that,  although  the  title  does  not,  aa 
an  independent  instrument,  expresB  any  sub- 
ject, yet  it  does  so  by  "referenca"    It  may 


subject- matter  of  the  amendmeot ;"  and  that 
"from  its  title  it  might  as  well  be  supposed  to 
refer  to  any  one  of  the  numerous  topics  em- 
braced In  the  293  sections"  of  the  amended  act 
"as  to  the  matter  covered  by  the  290th  section 
of  that  act ;"  and  that  "It  would  seem  impos- 
sible to  devise  a  title  more  calculated  to  mis- 
lead and  throw  off  sasplcion  or  inquiry  as  to 
the  real  subject  of  the  act  than  th^-  one  em- 
ployed on  this  occasion ;"  and  that  the  true  and 
actual  subject  or  object  of  the  act  must  be  ex- 
pressed in  the  title,  or  the  evil  and  mischief 
which  the  framers  of  the  Constitution  sought 
to  avert  and  prevent  would  not  have  been  ef- 
fectually guarded  against.  Nothing  Is  said  in 
the  opinion  as  to  the  insufficiency  of  the  title, 
because  the  title  of  the  amended  act  was  not  set 
out  In  such  title.  But  in  People  ex  reU  Roches- 
ter T.  Briggs,  50  N.  Y.  653,  9upra,  the  statement 
was  made  by  Church,  Chief  Justice,  that  the 
act  in  question  in  People  ex  rel.  McConvill  v. 
Hills  was  properly  held  Invalid  because  no  sub- 
ject was  "expressed"  in  the  title :  and  that  if 
the  title  of  the  act  proposed  to  be  amended  had 
been  Inserted  It  would  have  been  free  from  the 
constitutional  objection.  Three  of  the  seven 
Justices  dissented  in  the  Briggs  Case,  and  a 
fourth,  while  concurring  with  Chief  JusMce 
Church,  did  so  on  another  ground. 

In  Stow  V.  Grand  Rapids,  79  Mich.  595,  44 
N.  W.  1047,  an  act  entitled  "An  Act  to  Amend 
i  4"  of  a  specifled  act  entitled  "An  Act  to  Re- 
vise the  Charter  of  the  City  of  Grand  Rapids" 
was  claimed  to  be  invalid  on  the  ground  that 
there  were  ten  titles  in  the  act  amended,  each 
of  which  had  a  |  4,  and  that  the  title  to  which 
the  section  to  be  amended  belonged  should  have 
been  stated  in  the  title  of  the  amending  act. 
The  court,  however,  held  that,  as  the  particu- 
lar I  4  to  be  amended  was  the  first  one  of  that 
number  in  the  amended  act,  and  the  one  em- 
bracing subject-matter  amended  by  the  body  of 
the  act,  the  failure  to  insert  the  number  of  the 
title  in  which  such  section  was  found  did  not 
Invalidate  the  act,  although  it  would  have  been 
better  practice  to  have  inserted  it. 

It  seems  to  be  a  very  common  thing  to  revise 
or  amend  a  charter  of  a  city,  town,  or  village, 
or  the  act  Incorporating  it,  by  merely  referring 
in  the  title  to  the  charter  or  act  of  incorpora- 
tion, without  designating  the  particular  sec- 
tion or  sections  to  be  amended,  or  the  particu- 
lar subject-matter  of  the  amendment.  Although 
the  Insufficiency  of  the  title  from  the  failure  to 
designate  the  sections  amended  has  very  seldom 
been  considered  by  the  courts,  the  invalidity  of 
the  amending  act,  for  some  other  reason,  such 
as  that  a  particular  provision  is  not  within  the 
title,  or  that  the  legislature  had  no  power  to 
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pass  a  local  or  special  statute  on  the  siibjer**. 
has  frequently  been  raised,  and  the  cases  In 
which  such  objections  were  raised,  without  dis- 
cussing the  insufficiency  of  the  titles,  are  of 
course  Indirect  authority  that  it  is  unnecessary 
to  designate  the  sections  by  number  on  amend- 
ing a  city  charter. 

Among  these  cases  are  those  where  the  title 
of  the  amending  act  is  "An  Act  to  Amend  the 
Charter  or*  a  specifled  city,  town,  or  village. 
Judson  V.  Bessemer,  87  Ala.  240,  4  L.  R.  A. 
742,  6  So.  267  ;  Prescott  v.  Chicago,  60  111.  121 ; 
fiocliport  V.  Gaylord,  61  111.  276 ;  Williamson  r. 
Keokuk,  44  Iowa,  88;  Swift  v.  Newport,  7 
Bush,  37 ;  Joyce  v.  Woods,  78  Ky.  886 ;  Coving- 
ton V.  Voskotter,  80  Ky.  210 :  Wulftange  v.  Mc- 
Collom,  8.3  Ky.  »61 ;  Parkland  v.  Gaines.  88  Ky. 
562,  lis.  W.  649 ;  Augusta  v.  Maysville  &  B. 
S.  R.  Co.  97  Ky.  145.  30  S.  W.  1 ;  Powell  v. 
Jackson,  51  Mich.  129,  16  N.  W.  369;  Jackson 
V.  Jackson  County  Treasurer,  117  Mich.  305, 
75  N.  W.  617  :  St.  Paul  v.  Colter,  12  Minn.  41, 
Gil.  16,  90  Am.  Dec.  278;  Winona  v.  Winona 
County  School  Dlst.  *  No.  82,  40  Minn.  18,  3 
L.  R.  A.  46,  41  N.  W.  539. 

Or,  "An  Act  to  Revise  the  Charter."  Peo- 
ple V.  Hurst.  41  Mich.  328,  1  N.  W.  1027;  Har- 
ris V.  People,  59  N.  Y.  599 :  People  ex  rel.  Lard- 
ner  v.  Carson,  10  Misc.  237.  30  N.  T.  Supp.  817. 

Or,  "An  Act  to  Revise  and  Amend  the  Char- 
ter." Denver  v.  Coulehan,  20  Colo.  471,  27  L. 
R.  A.  751,  39  Pac.  425 ;  Digby  v.  Newport  City 
Ct.  8  Ky.  L.  Rep.  144;  Hargrave  v.  Weber,  66 
Mich.  59,  32  N.  W.  921. 

Or,  "A  Further  Supplement  to  the  Act  En- 
titled 'An  Act  to  Revise  and  Amend  the  Char- 
ter.' "  State  ex  rel.  Doyle  v.  Newark,  34  N.  J. 
L.  236. 

Or,  "An  Act  to  Amend  and  Consolidate  the 
Charter."  Reed  v.  Schmit,  39  Hun,  223  ;  State 
ex  rel  Shissler  v.  Porter,  53  Minn.  279.  55  N. 
W.  134  :  State  v.  Anderson,  63  Minn.  208,  65 
N.  W.  265 ;  Crookston  v.  Polk  County,  79  Minn. 
283,  82  N.  W.  586. 

Or,  "An  Act  to  Amend  and  Alter  the  Char- 
ter."    Annapolis  v.  SUte,  80  Md.  112. 

Or,  "An  Act  to  Amend  an  Act  to  Establish 
a  New  Charter."  Wooif  v.  Taylor,  98  Ala.  254, 
13  So.  088. 

Or,  "An  Act  to  Amend  an  Act  to  Incorpo- 
rate." Morford  v.  Unger,  8  Iowa,  82 ;  Ex  parte 
Pritz,  9  Iowa,  30 ;  State  ex  rel.  Nash  v.  Mad- 
son,  43  Minn.  438,  45  N.  W.  856 ;  State  ex  rel, 
Walter  v.  Union,  33  N.  J.  L.  350;  People  ex 
rel.  Thompson  v.  Webster,  8  Misc.  133,  28  N.  Y. 
Supp.  G46 ;  Portland  v.  Stock,  2  Or.  69 ;  David 
V.  Portland  Water  Committee,  14  Or.  98,  12 
Pac.  174 :  South  St.  Paul  v.  Lamprecht  Bros. 
64 
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be  conceded  that,  where  the  title  of  an  act 
clearly  expresses  a  definite  subject,  then  the 
title  of  an  act  amendatory  thereof  may  be 
helped  out  by  reference  to  the  title  of  the 
original  act, — ^the  title  of  the  original  act, 
which  does  express  a  subject,  being  incorpo- 
rated into  and  published  as  part  of  the  title 
of  the  amendatory  act.  But  in  the  case  at 
bar  how  does  the  reference  in  the  title  help 
its  failure  to  otherwise  express  the  subject? 
The  reference  is  really  not  to  the  title  of  any 
former  act;  it  is  merely  to  "the  Code  of  Civ- 
il Procedure  of  the  State  of  California." 
Now,  what  is  the  Code  of  Civil  Procedure? 
It  is  merely  a  name  given  to  a  large  part  of 
the  general  laws  of  the  state.  The  part  of 
the  great  body  of  our  laws  which  is  to  be 
found  under  that  name  is  not  confined  to 
any  particular  subject  or  subjects,  but  in- 
cludes  substantive  law,  criminal  law,   and  I 


legislation  that  might  be  properly  classed 
under  any  category  whatever,  as  well  as  civil 
procedure.  Nearly  all  of  our  general  laws 
are  arranged,  for  convenience,  under  four 
main  headings  or  names,  to  wit,  the  Civil 
Code,  the  Code  of  Civil  Procedure,  the  Penal 
Code,  and  the  Political  Code;  but  no  one  of 
these  Codes  is  complete  in  itself.  Legisla- 
tion under  either  Code  is  inseparably  inter- 
woven with  legislation  under  the  others,  and 
legislation  upon  any  imaginable  subject 
would  not  be  held  invalid  because  found  in 
any  particular  Code.  In  Enoa  v.  Snyder y  131 
Cal.  68,  53  L.  R.  A.  221,  63  Pac,  170,  it  was 
contended  that  a  certain  provision  of  law 
did  not  alTcct  rights  involved  in  a  civil  pro- 
ceeding, because  found  in  the  Penal  Code; 
but  this  court  said:  "The  position  is  not 
tenable.  We  have  here  a  Code  system, 
M'hich  is,  for  convenience  and  partial  classi- 


Co.  88  Fed.  449,  31  C.  C.  A.  585.  60  U.  S.  App. 
78. 

Or,  **An  Act  to  Amend  the  Several  Acts  In- 
corporating." Bagwell  V.  Lawrenceville,  94  Oa. 
•64,  21  S.  B.  903. 

Or,  an  act  "To  Consolidate  and  Amend  the 
Several  Acts  Incorporating.*'  Brleswlck  v. 
Brunswick,  51  Oa.  689,  21  Am.  Rep.  240. 

Or,  "An  Act  to  Consolidate,  Amend,  and  Cod- 
ify the  Various  Acts  Incorporating.'*  Brown  v. 
State,  79  Ga.  324.  4  S.  E.  861. 

Or,  "An  Act  to  Amend  an  Act  Entitled  'Au 
Act  to  Alter  and  Amend  the  Several  Acts  In- 
corporating.' "  Butner  v.  Bolfeulllet,  100  Oa. 
743.  28  S.  E.  464. 

Or,  "An  Act  to  Revise  'An  Act  to  Revise  an 
Act  to  Incorporate.'  "  People  v.  Pond,  67  Mich. 
98,  84  N.  W.  647. 

Or,  "An  Act  for  Revising  and  Consolidating 
the  Laws  Incorporating."  Davis  v.  Woolnough,* 
9  Iowa,  104. 

Or,  "A  Further  Supplement  to  an  Act  to  In- 
corporate."    Ruth's  Appeal,  10  W.  N.  C.  498. 

Or,  "A  Supplement  to  an  Act  Entitled  'An 
Act  to  Reorganize  the  Local  Government  of.'  ** 
Jersey  City  v.  Elmendorf,  47  N.  J.  L.  283. 

Or,  "An  Act  to  Amend  the  General  Laws  as 
to  the  Incorporation  of  Villages  as  to."  Peo- 
ple ex  rel.  Lynch  v.  Duffy,  49  Hun,  276,  1  N.  Y. 
Supp.  890. 

Or,  "An  Act  to  Amend  an  Act  to  Incorporate 
Cities  of  the  Second  Class,  and  to  Define  Their 
Powers."  Tecumseh  v.  Phillips,  5  Neb.  305; 
White  V.  Lincoln,  5  Neb.  505. 

Or,  "An  Act  to  Amend  an  Act  Entitled  'An 
Act  to  Reduce  the  Charter  of  the  City  of  Chi- 
cago and  the  Several  Acts  Amendatory  Thereof 
into  One  Act,  and  to  Revise  the  Same.'  "  Peo- 
ple ex  rel.  Elokke  v.  Wright,  70  III.  388. 

Or,  "An  Act  to  Revise  and  Amend  Chapter 
89  of  the  Revised  Statutes  of  Missouri  of  1879 
.  .  .  Entitled  'Of  Cities,  Towns,  and  Vil- 
lages.* *'  State  ex  rel.  Kansas  City  Park  DIst. 
V.  Jackson  County  Ct.  102  Mo.  531,  15  S.  W.  79. 

Or,  "A  Supplement  to  an  Act  for  the  Regula- 
tion of  Boroughs."  Re  Pottstown,  117  Pa. 
538,  12  Atl.  573 :  Re  Sugar  Notch,  192  Pa.  349, 
48  Atl.  985. 

b.  Phirality  of  autffect. 

It  would  seem  that  any  number  of  amend- 
ments of  a  (.'ode  or  general  compilation  of  laws 
may  be  Included  In  one  statute,  provided  they 
all  refer  to  some  particular  subject  such  as 
"The  Revenue"  "Decedents"  or  the  like,  but 
when  It  Is  sought  to  amend  by  one  statute 
wholly  disconnected  parts  of  a  Code,  Revised 
Statutes,  or  the  like,  although  there  are  few 
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cases  directly  in  point,  there  Is  a  conflict  of 
authorities.  The  courts  of  California  and  Kan- 
sas clearly  hold  that  such  an  act  would  be  un- 
constitutional, while  the  court  of  Washington 
holds  the  other  way,  and  the  Constitutions  of 
some  states,  like  Montana,  Wyoming,  and  Texas, 
expressly  provide  that  the  requirement  that 
each  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  In  its  title,  shall  not  apply 
to  acts  for  the  codification  or  general  revigloa 
of  the  laws,  and  other  Constitutions  contain 
express  provisions  for  such  revisions. 

Thus,  Lb  WIS  V.  Dunne  holds  that  an  act  "To 
Revise  the  Code  of  Civil  Procedure  of  the  State 
of  California  by  Amending  Certain  Sections,  Re- 
pealing Others,  and  Adding  Certain  New  Sec 
tions"  violates  the  provision  of  the  California 
Constitution  that  "every  act  shall  have  but  one 
subject"  as  the  body  of  the  act,  which  amends 
more  than  400  sections  of  the  Code,  repeals 
nearly  100  sections,  changes  the  numbers  of 
other  sections,  and  adds  a  great  many  new  sec- 
tions, embraces  more  than  one  subject,  no  one 
of  which  can  be  considered  as  being  embraced 
In  the  title  of  the  amending  act,  as  such  title  is 
held  not  to  express  any  subject  whatever. 

And  State  v.  Sholl.  58  Kan.  507,  49  Pac.  668, 
holds  that  the  title,  "An  Act  to  Repeal  or  Strike 
Out  Certain  Redundant,  Obsolete,  and  Inopera- 
tive Provisions  of  the  General  Statutes  of 
1889,"  and  which  repealed  laws  relating  to  cit- 
ies, railroads,  counties,  courts,  civil  procedure, 
raid  claims,  school  lands,  and  other  subjects, 
parts  of  which  were  in  full  force  and  operation 
at  the  time  of  its  passage,  was  invalid  as  con- 
taining more  than  one  subject.  The  court  said  : 
"It  would  be  diflncult  to  select  subjects  more 
distinct  and  diverse  than  those  named,  yet  un- 
der one  title  it  Is  sought  to  abolish  operative 
provisions  of  law  relating  to  each  of  them,  and 
thereby  to  change  the  law  as  eflTectually  as  It 
could  be  changed  by  the  enactment  of  new  pro- 
visions or  by  express  amendments  of  the  stat- 
utes covering  each  of  those  topics,"  and  asked 
whether  It  could  be  claimed  that  It  would  be 
competent  for  the  legislature  to  Include  provi- 
sions absolutely  repealing  whatever  portions  of 
the  General  Statutes  it  saw  fit  If  the  restrictive 
words  limiting  the  repeal  to  redundant,  obsolete, 
and  Inoperative"  provisions  had  been  omitted. 

See  also  Gunter  v.  Texas  Land  &  Mortg.  Co. 
82  Tex.  496,  17  S.  W.  840,  aupra,  II.  a,  2. 

But  in  Marston  v.  Humes,  3  Wash.  267,  28 
Pac.  520,  which  holds  that  a  title  stating  that 
it  is  to  amend  specified  sections  of  the  Code  of 
Waahlngton  is  sufiicient.  the  court,  after  stat- 
ing that  in  Its  opinion  the  legislature  might.  If 
it  chose,  enact  the  entire  body  of  the  statute 
laws  of  the  state  as  one  enactment  under  the 
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fication,  divided  into  four  Codes,  to  each  of 
which  a  name  is  given;  but  they  are  insep- 
arably interwoven  with  each  other,  and  no 
one  of  them  is  complete  in  itself,  or  abso- 
lutely confined  to  a  particular  subject. 
Tlierefore  clear  enactments  of  substantive 
law  establishing  rights — like  S  294 —  are  not 
to  be  held  inoperative  because  found  in  any 
particular  Code."  It  was  also  said  in  that 
case,  touching  the  provision  in  the  Penal 
Code  for  the  recovery  of  certain  expenses  in 
a  civil  action:  "It  would  hardly  be  con- 
tended that  the  provision  about  liability  in 
a  'civil  action'  is  inoperative  betause  found 
in  the  Penal  Code."  How,  then,  can  it  be 
rightly  said  that  a  mere  reference  in  the 
title  of  an  act  to  the  Code  of  Civil  Procedure 
—or  to  any  other  Code — expresses  any  sub- 

i'ect?     If  so,  what  subject?     If  the  reference 
lad  been  merely  to  "civil  procedure," — if  it 


had  been  "An  Act  Concerning  Civil  Proced- 
ure,"— it  is  doubtful  if  it  would  have  been 
in  accordance  with  the  clear  intent  of  the 
Constitution  as  to  one  subject.  There  is  no 
definition  in  our  laws  of  "procedure,"  nor 
can  any  satisfactory  definition  of  it  be  found 
in  the  general  authorities.  For  instance, 
some  authorities  hold  that  the  law  of  evi- 
dence is  part  of  the  law  of  procedure,  and 
others  that  it  is  not;  and,  assuming  that  the 
former  authorities  are  correct,  could  it  be 
safely  said  that  "pleading" — ^which  is  cer- 
tainly a  part  of  procedure — and  "evidence" 
are  not  two  different  subjects  within  the 
meaning  of  the  Constitution?  In  all  the 
books  of  the  law,  pleading  and  evidence  are 
uniformly  treated  as  two  entirely  distinct 
subjects.  But,  as  before  stated,  the  title 
merely  refers  to  one  of  our  Codes,  and  con- 
sidering ths  multifarious  character  of  the 


title  "An  Act  to  Establish  a  Code  of  Laws  for 
the  State  of  Washington/*  says:  "If  It  Is  com- 
petent for  the  legislature  to  enact  this  entire 
body  of  laws  under  a  single  title  It  must  fol- 
low that  an  act  to  revise  or  re-enact  the  same 
would,  npon  familiar  principles,  be  likewise 
valid ;  and  If  the  whole  act  can  be  revised  or 
re-enacted  under  one  title,  the  same  can  be  re- 
vised or  re-enacted  in  part  by  way  of  amend- 
ments, provided  the  parts  to  be  amended  are 
specified  in  the  title."  It  may  be  stated,  al- 
though nothing  is  said  In  the  opinion  In  regard 
thereto,  that  the  Constitution  of  Washington 
contains  an  express  provision  that  "all  the  pro- 
visions of  the  Constitution  are  mandatory  un- 
less by  express  words  they  are  declared  to.be 
otherwise." 

And  in  Karasek  v.  Peier,  22  Wash.  419,  50 
L.  R.  A.  845,  61  Pac.  33,  the  court  says  that  an 
act  entitled  "An  Act  to  Correct  Errors  and  Sup- 
ply Omissions  In  the  Code  of  Washington"  Is 
not  open  to  the  objection  that  it  contravenes 
the  organic  act  of  the  territory  of  Washington 
which  declared  that  every  law  should  embrace 
but  one  subject  which  should  b«  expressed  In 
the  title.  The  authority  given  for  this  Is  Mar- 
ston  V.  Humes,  3  Wash.  267,  28  Pac.  620,  supra. 

And  In  People  ea  rel.  Grissler  v.  Dudley,  58 
N.  Y.  323,  it  was  claimed  that  an  act  entitled 
"An  Act  to  Amend  the  Code  of  Procedure"  vi- 
olated the  provisions  of  the  Constitution  of  New 
York  requiring  private  or  local  bills  to  contain 
but  one  subject  which  must  be  expressed  In  the 
title.  The  act  In  question  amended  14  sections 
of  the  Code  of  Procedure  relating  to  uncon- 
nected subjects.  The  court  held  that  the  par- 
ticular amendment  in  question  in  the  case  was 
fairly  embraced  within  the  title  of  the  amending 
act,  and  that  It  was  valid,  and  nothing  further 
was  said  as  to  whether  It  embraced  more  than 
one  subject. 

And  in  United  States  v.  AuflTmordt,  122  U. 
S.  197,  30  L.  ed.  1182.  7  Sup.  Ct.  Rep.  1182. 
the  effect  of  an  act  of  Congress  entitled  "An 
Act  to  Correct  Errors  and  to  Supply  Omissions 
in  the  Revised  Statutes  of  the  United  States" 
was  involved.  In  such  act  64  sections  of  the 
Revised  Statutes  were  amended,  1  was  struck 
out,  and  2  new  sections  were  added;  but  no 
question  seems  to  have  been  made  In  any  way 
as  to  the  validity  of  such  act  on  the  ground 
that  it  embraced  more  than  one  subject.  The 
probable  reason  for  such  fact,  however,  is  that 
there  is  no  provision  In  the  Constitution  of  the 
United  States  in  regard  thereto. 

And  in  People  ea  rel,  Rochester  v.  Briggs,  50 
N.  Y.  553,  the  claim  was  made  that  an  act  en- 
titled "An  Act  to  Amend  the  Several  Acts  in 
Relation  to  the  City  of  Rochester"  was  Invalid 
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as  containing  several  subjects,  but  the  court 
held  that  only  one  subject  was  Involved,  al- 
though the  act  contained  30  sections  relating 
to  taxes,  auditing  accounts,  public  buildings, 
street  Improvements,'  a  change  In  the  location 
of  street-car  tracks  on  a  designated  street,  a 
water  supply  for  the  city,  and  other  provisions. 
Three  of  the  seven  Judges  dissented  In  this  case, 
and  the  concurrence  of  a  fourth  was  on  an- 
other ground. 

Amendments   of  parlicular   ohapiera   or   other 

subdivisions. 

Amendments  by  a  single  statute  of  any  num- 
ber of  sections  of  some  particular  subject-mat- 
ter contained  In  a  single  chapter,  title,  or  other 
subdivision  of  a  Code  do  not  violate  the  pro- 
vision that  no  act  shall  contain  more  than  one 
subject. 

Thus,  In  Com,  v.  Brown,  91  Va.  762,  28  L. 
R.  A.  JIO,  21  S.  E.  357,  it  was  claimed  that 
an  act  entitled  "An  Act  to  Amend  and  Re-en- 
act" 8  sections  designated  by  number,  "and  to 
Repeal"  6  sections  designated  by  number,  "of 
Chapter  97  of  the  Code  of  Virginia  In  Relation 
to  Oysters,  and  to  Add  Independent  Sections 
Thereto,"  embraced  many  objects  instead  of  one 
object  as  required  by  the  constitutional  provi- 
sions, that  It  both  amended  and  repealed  many 
sections  of  the  Code,  and  that  the  independent 
sections  had  various  objects.  The  court  stated 
that  the  purpose  of  such  provision  was  to  pre- 
vent the  practice  of  bringing  together  Into  one 
bill  for  corrupt  purposes  subjects  diverse  and 
dissimilar  In  their  nature  and  having  no  neces- 
sary connection  with  each  other,  but  that  It 
was  not  Intended  to  prevent  the  Incorporation 
into  a  single  act  of  the  entire  statutory  law 
upon  one  general  subject.  The  court  further 
stated  that,  although  the  act  or  statute  author- 
izes many  things  of  a  diverse  nature  to  be  done, 
the  title  will  be  sufBcIent  if  the  things  author- 
ized may  be  fairly  regarded  as  in  furtherance 
of  the  object  expressed  In  the  title,  and  that  it 
was  plain  that  the  subjects  of  the  various  sec- 
tions of  the  act  under  consideration  were  not 
dissimilar  or  discordant,  but  had  relation  to  the 
general  subject  of  oysters  expressed  in  the  title. 

In  Trumble  v.  Trumble,  87  Neb.  340,  55  N.  W. 
869,  an  act  was  passed  entitled  "An  Act  to 
Amend"  two  specified  sections  "of  Chapter  23 
of  the  Compiled  Statutes  of  the  State  of  Ne- 
braska" entitled  "Decedents,  and  to  Repeal"  the 
first  29  sections  of  suc^  chapter,  and  a  speci- 
fied section  of  another  chapter  entitled  "Home- 
steads." and  the  court  held  the  amending  act 
to  be  invalid  as  embracing  In  the  sections  as 
amended  matters  not  contained  In  the  original 
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Codes  it  expresses  no  subject  whatever.  It 
does  not  even  refer  to  a  single  section  which 
is  to  be  amended  or  repealed,  and  as  to  the 
**new  sections"  it  does  not  give  the  slightest 
intimation  as  to  what  they  are  to  contain, 
or  what  subject  they  are  to  deal  with.  And 
according  to  respondent's  contention  these 
new  sections  need  not  deal  with  anything 
formerly  in  the  Code;  in  addition  to  being 
new  sections,  they  could  include  new  sub- 
jects. When  we  look  into  the  body  of-  the 
act,  we  see  that  it  deals  with  a  vast  variety 
of  subjects,  many  of  which  are  totally  dis- 
tinct from  each  other;  and  many  of  them 
have  no  relation  to  civil  procedure,  while 
others  are  parti v  procedure  and  partly  sub- 
stantive law, — aeclarations  as  to  personal 
and  property  rights.  And,  as  the  body  of 
the  act  embraces  more  than  one  subject,  it 
i&  for  that  reason  invalid;  for  there  is  no 


field  here  for  the  play  of  the  principle  that 
a  provision,  the  subject  of  which  is  expressed 
in  the  title,  may  be  good,  although  another, 
not  so  expressed,  be  bad,  where  uie  two  are 
not  inseparably  connected,  because  it  would 
be  vain  to  incjuire  which  of  several  subjects 
is  expressed  m  a  title  which  expresses  no 
subject  whatever. 

We  cannot  agree  with  the  contention  of 
some  of  respondent's  counsel — apparently  to 
some  extent  countenanced  by  a  few  authori- 
ties— that  the  provision  of  the  Constitution 
in  question  can  be  entirely  avoided  by  the 
siTnple  deviee  of  putting  into  the  title  of  an 
act  words  which  denote  a  subject  '*broad" 
enough  to  cover  everything.  Under  that 
view  the  title  "An  Act  Concerning  the  Laws 
of  the  State"  would  be  good,  and  the  conven- 
tion and  people  who  framed  and  adopted  the 
Constituticm  would  be  convicted  of  the  folly 


sections  to  be  amended,  but  the  implication  is 
clear  that  the  act  would  not  have  been  held 
unconstitatlonal  if  the  amendments  had  been 
germane  to  that  in  the  original  sections. 

In  State  e«  rel.  Oraha±  v.  Tibbets,  52  Neb. 
228,  71  N.  W.  090,  an  act  was  passed  entitled 
**An  Act  to  Amend**  33  designated  sections  of  a 
specified  chapter  of  the  Compiled  Statutes  of 
Nebraska  for  the  government  of  cities  of  the 
first  class  having  more  than  25,000  and  less 
than  100,000  inhabitants,  and  to  repeal  a  spe- 
cified section  thereof,  and  the  act  was  held  un- 
constitutional as  to  one  of  the  sections  sought 
to  be  amended  because  it  Introduced  matter 
wholly  foreign  to  the  original  sections,  as  the 
title  restricted  the  amendments  to  the  particu- 
lar sections  mentioned  therein.  The  statement 
Is  made  that  the  constitutional  provision  that 
no  bill  shall  contain  more  than  one  subject,  and 
the  same  shall  be  clearly  expressed  in  its  title, 
has  been  uniformly  decided  to  be  mandatory, 
but  that  the  courts  would  not  declare  a  stat- 
ute unconstitutional  unless  It  was  clearly  so, 
and  that  the  object  of  such  provision  was  to 
prevent  obnoxious  and  surreptitious  legislation, 
and  not  to  prohibit  comprehensive  titles.  It 
is  clear  from  the  opinion  that  the  act  would 
not  have  been  held  to  embrace  more  than  one 
subject  because  of  the  large  number  of  sections 
amended  if  the  amendment  had  been  germane 
to  that  included  in  the  original  sections,  and 
in  State  ex  rel.  Comstock  v.  Stewart,  52  Neb. 
243,  71  N.  W.  998,  the  court  held  that  the  other 
sections  which  did  not  include  matter  not  ger- 
mane to  the  particular  sections  amended  were 
valid. 

In  Roby  r.  Sheppard,  42  W.  Va.  286,  26  S.  E. 
278,  the  court  says :  "Where  an  act  amending 
a  certain  chapter  and  section  or  sections  of  the 
Code,  or  any  other  act,  in  its  title  refers  to  the 
chapter  and  section  or  sections  of  the  Code  or 
act  amended  specifically,  that  is  8UJfficient,80  far 
as  it  concerns  the  requirement  that  the  object 
shall  be  expressed  in  the  title.  Of  course  the 
new  matters  brought  in  by  the  amendment  must 
not  be  foreign  to  the  subject  of  the  prior  legis- 
lation, but  congruous  and  germane  to  such  prior 
legislation, — such  as  might  have  been  put  into 
that  legislation  under  the  original  title  in  the 
case  of  a  separate  act  or  in  the  Code  chapter 
when  first  made ;  for,  if  foreign  to  the  prior 
legislation,  it  would  violate  that  clause  in  the 
Constitution  saying  that  an  act  shall  have  but 
one  object.  ...  It  may  contain  various 
provisions  of  diverse  nature,  of  course,  and  will 
almost  Invariably  and  unavoidably ;  but  if  they 
are  only  in  furtherance  of  the  object  expressed 
In  the  title  they  are  covered  and  Justified  by 
It." 
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Miller  V.  Hurford,  13  Neb.  13,  12  N.  W.  832, 
holds  that  an  act  to  amend  4  specified  sec- 
tions of  an  act  to  provide  for  a  system  of  rev- 
enue was  not  objectionable  as  expressing  more 
than  one  subject  in  its  title. 

In  San  Francisco  &  N.  P.  R.  Co.  v.  State  Bd. 
of  Equalization,  60  Cal.  12,  the  title  of  the  act 
of  March  23,  1880,  as  stated  in  the  syliabas 
is,  "An  Act  to  Amend"  22  designated  sections 
"and  to  Repeal"  2  designated  sections  "of  an 
Act  Entitled  *An  Act  to  Rstabllsh  a  Political 
Code,'  Approved  March  12,  -1872,  Relating  to 
Revenue,  and  to  Add  Two  New  Sections,"  giv- 
ing their  numbers,  and  the  court  held  that  the 
subject  of  the  act  was  sufficiently  expressed  by 
such  title,  saying  nothing  as  to  Its  embracing 
more  than  one  subject.  All  the  sections 
amended,  repealed,  and  added  by  this  act  were 
within  a  single  title  of  the  Code, — that  relating 
to  revenue. 

Hotchkiss  V.  Marion,  12  Mont.  218,  29  Pac. 
821,  holds  that  only  one  general  subject  was 
contained  In  an  act  amending  4  sections  of 
the  Compiled  Statutes  of  Montana  designated 
by  number  In  the  title  of  the  amending  act,  all 
of  which  were  germane  to  the  subject  of  the 
chapter  In  which  such  sections  were  fov^nd. 

In  People  ew  rel.  State  Harl>or  Comrs.  v. 
Mullender,  132  Cal.  217,  64  Pac.  299,  which 
holds  that  the  title,  "An  Act  to  Add  34  Sec- 
tions to  an  Act  of  Legislature  of  the  State  of 
California  to  Rstabllsh  a  Political  Code,  Ap- 
proved March  12,  1872,  Said  Sections  to  be 
Known,  Numbered,  and  Designated  as"  speci- 
fied consecutive  sections  l)eginnlng  with  |  2575 
and  ending  with  S  2608,  "All  Relating  to  the 
Establishment  of  a  Board  of  State  Harbor  Com- 
missioners for  the  Bay  of  San  Diego,"  suffi- 
ciently covers  the  provisions  of  two  of  such 
sections  giving  such  commissioners  possession 
and  control. of  such  bay  and  its  improvements, 
and  authorizing  them  to  institute  actions  for 
the  possession  of  any  portion  of  such  premises, 
which  were  the  only  sections  involved,  there  is 
no  decision  on  the  question  whether  the  act  em- 
braces more  than  one  subject.  The  court  says 
in  this  case  that,  notwithstanding  the  provision 
of  the  present  Constitution  that  Its  provisions 
are  mandatory  and  prohibitory,  unless  they  are 
by  express  words  declared  to  l>e  otherwise,  they 
should  be  liberally  construed  with  a  view  to 
supporting  the  statute. 

In  Kimberly  v.  Morris,  10  Tex.  Civ.  App. 
592,  81  S.  W.  809,  an  act  entitled  "An  Act  to 
Amend"  16  consecutive  articles  of  the  Revised 
Civil  Statutes  of  Texas  designated  by  number 
was  claimed  to  be  void  on  several  grounds,  none 
of  which  appears;  bat  no  claim  seems  to  have 
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of  elaborately  constructliiff  a  graTA  constitu- 
tional liniitatiQn  of  legislative  power  upon 
a  most  important  subject,  which  the  legis- 
lature could  at  onoe  circumvent  by  a  mere 
verbal  trick.  The  word  ''subject"  is  used  in 
the  Constitution  in  its  ordinary  sense;  and 
when  it  says  that  an  act  shall  embrace  but 
•*one  subject"  it  necessarily  implies — ^what 
everybody  knows — that  there  "are  numerous 
subjects  of  legislation,  and  declares  that 
only  one  of  these  subjects  shall  be  embraced 
in  any  one  act.  All  subjects  cannot  be  con- 
jured into  one  subject  by  the  mere  magic  of 
a  word  in  a  title.  As  to  this  point  the  su- 
preme court  of  New  Jersey,  in  union  Tiop.  v. 
Itader,  39  N.  J.  L.  616,  well  says:  "It  is 
true  that  it  may  be  difficult  to  indicate  by  a 
formula  how  specialized  the  title  of  a  stat- 
ute must  be;  but  it  is  not  difficult  to  con- 
clude that  it  must  mean  something  in  the 


way  of  being  a  notlee  of  what  Is  doing.  '  Un- 
less it  does  this,  it  can  ansNver  no  useful 
end.  It  is  not  enough  that  it  embraces  the 
legislative  purpose;  it  must  express  it;  and 
where  the  title  is  too  general  it  will  accom- 
plish the  former,  but  not  the  latter.  Thus, 
a  law  entitled  'An  Act  for  a  Certain  Purposed 
would  embrace  any  subject,  but  would  ex- 
press none;  and  consequently  it  would  not 
stand  the  constitutional  test."  There  is  a 
good  deal  of  discussion  in  the  briefs  of  the 
supposed  reasons  for  the  constitutional  pro- 
vision in  questicHi,  the  evils  which  it  was  in- 
tended to  remedy,  etc.;  but,  whatever  con- 
siderations led  up  to  its  adoption,  it  is  clear 
that  its  directt  and  immediate  purpose  was 
that  the  title  should,  on  its  face,  give  at 
least  some  sort  of  information  as  to  what 
the  proposed  act  was  about*  This  the  title 
in  question  does  not  do. 


been  made  that  it  was  void  as  embracing  more 
than  one  subject. 

In  State  v.  Fox.  51  Md.  412,  the  constitu- 
tionality of  an  act  entitled  "An  Act  to  Add  an  Ad- 
ditional Article  to  the  Code  of  Public  Local  Laws 
to  be  Entitled  Garrett  County'*  was  considered. 
Counsel  stated  in  argument  that  snch  act  con- 
tained 26  separate  and  distinct  subjects,  17  of 
which  had  been  previously  passed  as  separate 
and  distinct  acts  In  different  years,  and  that 
such  acts  had  all  been  changed  and  amended 
and  pnt  together  with  9  new  acts  to  make 
the  act  passed,  and  claimed  that  the  act  In- 
cluded more  than  one  subject,  and  that  the  title 
did  not  properly  describe  the  subjects  included. 
The  court  stated  that  Garrett  county  had  been 
organized  since  the  codification  of  the  public 
local  laws;  and  that  the  act  in  question  was 
■tmllar  in  all  respects  to  other  articles  con- 
tained in  such  Code  relating  to  each  of  the  pre- 
viously existing  counties,  and  that  it  dealt  with 
only  one  subject,  which  could  not  well  be  more 
tersely  and  accurately  described  than  in  the 
title  of  the  act 

e.  Be-enaoti»Q  and  ^hlUhing  ot  full  length. 

The  question  aa  to  the  necessity  of  re-enact- 
ing and  publishing  at  full  length  an  entire  Code 
seems  never  to  hare  been  directly  decided  before 
Lbwis  v.  Dunxb.  which  holds  that  an  act  en- 
titled "An  Act  to  Revise  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California  by  Amending 
Certain  Sections,  Repealing  Others,  and  Adding 
Certain  New  Sections"  and  amending  over  400 
sections,  repealing  nearly  100  sections,  chang- 
ing the  numl>ers  of  other  sections,  and  addlug 
many  new  sections,  and  stating  in  the  preamble 
that  a  commission  had  been  appointed  "for  the 
revision  and  reforming  of  the  law,"  and,  among 
other  things,  "of  the  Code  of  Civil  Procedure," 
followed  by  the  provision :  "Now,  therefore, 
.  .  .  for  the  purpose  of  revising  said  Code 
the  people  of  the  state  ...  do  enact  as 
follows," — Is  a  revlBlon  of  the  entire  Code,  In- 
stead of  an  amendment  of  certain  sections 
thereof,  and  Is  void  for  failure  to  re-enact  and 
publish  at  large  the  entire  Code,  instead  of 
merely  the  sections  amended  and  added. 

Leonard  v.  January,  56  Cal.  3,  had  previously 
held  that  an  act  entitled  "An  Act  to  Amend" 
28  sections  designated  by  number,  the  first  of 
which  was  |  4000,  and  the  last  was  I  4844. 
"and  Add  Two  Sections  to  be  Known  as  Sec- 
tions 4292  and  4348,  and  Repeal"  7  designated 
•ectlooa  the  first  of  which  was  i  4005  and  the 
last  was  f  4804,  "to  Establish  a  System  of 
County  Governments,"  was  in  conflict  with  the 
Constitution,  and  therefore  void.  The  opinion 
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contains  no  reasons  for  such  holding,  but, 
among  the  grounds  stated  by  counsel  in  the  ar- 
gument for  the  invalidity  of  the  act  was  one 
that  the  portion  of  the  Political  Code  revised 
by  the  act  was  not  re-enacted  and  published  at 
large  as  revised,  the  claim  being  made  that  the 
title  of  the  Code  amended,  which  was  "The  Gov- 
ernment of  Counties,"  must  be  held  to  be  an 
act,  and  that  any  attempt  to  amend  any  of  such 
title  without  re-enacting  the  whole  was  uncon- 
stitutional. 

A  few  cases  have  been  decided  In  which  the 
necessity  of  re-enacting  and  publishing  at  largo 
a  partlculv  subdivision  of  such  a  Code  on 
amending  or  adding  to  the  same  has  been  con- 
sidered, and  in  each  case  apparently  it  has  been 
held  unnecessary. 

Thus,  In  The  Borrowdale,  80  Fed.  876.  which 
Involved  the  validity  of  an  act  to  amend  an  act' 
relating  to  pilotage  which  constituted  a  title 
of  the  Oregon  compilation,  the  district  Judge 
said  that  It  was  his  Impression  that  as  long  as 
there  was  one  section  of  the  orljslnal  act  un- 
touched there  was  no  revision  within  the  con- 
stitutional provision  requiring  that  "no  act 
shall  ever  be  revised  or  amended  by  mere  ref- 
erence to  its  title,  but  the  act  revised  or  sec- 
tion amended  shall  be  set'forth  and  published  at 
full  length,"  and  that  It  was  sufiiclent  to  set 
forth  and  publish  in  the  amendatory  act  only 
the  sections  actually  amended,  and  as  amended. 
In  this  case  the  title  amended  contained  101 
sections,  10  of  which  were  amended,  and  2  re- 
pealed .by  the  amending  act. 

And  Edwards  v.  Denver  A  R.  G.  R.  Co.  13 
Colo.  69,  21  Pac.  1011,  holds  that  under  the 
title  "An  Act  to  Amend  Chapter  19  of  the  Gen- 
eral Laws  of  Colorado  Entitled  'An  Act  to  Pro- 
vide for  the  Formation  of  Corporations,'  "  a 
new  section  might  be  added  to  such  chapter,  or 
other  change  might  be  made  therein  without 
re-enacting  and  publishing  at  length  the  chap- 
ter as  it  already  existed. 

And  in  People  ew  rel.  Grissler  v.  Dudley,  58 
N.  Y.  323,  the  validity  of  an  act  entitled  "An 
Act  to  Amend  the  Code  of  Procedure"  was  at- 
tacked as  violating  the  constitutional  require- 
ment that  private  or  local  bills  shall  contain 
but  one  subject,  which  shall  be  expressed  in  the 
title.  The  act  amended  14  sections  of  the  Code 
of  Procedure  relating  to  unconnected  matters, 
but  nothing  Is  said  as  to  the  necessity  of  re- 
enacting  or  publishing  at  length  the  entire  Code. 
The  Constitution  of  New  York,  however,  does 
not  contain  any  such  requirement,  the  provision 
of  art.  3,  I  17,  which  most  nearly  approaches 
It,  being  as  follows:  "No  act  shall  be  passed 
which  shall  provide  that  any  existing  law  or 
any  part  thereof  shall  be  made  or  deemed  a 
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We  do  not  deem  it  necossAry  to  notice  in 
detail  the  authorities  cited  by  counsel.  As 
to  those  from  other  jurisdictions  cited  by 
counsel  for  respondent,  it  is  to  be  observed 
that  thev  were  decided  under  state  Consti- 
tutions in  v'hich  there  was  no  such  provi- 
sion as  that  contained  in  §  22  of  article  1  of 
tlie  present  Constitution  of  California, 
adopted  in  1879,  namely:  "The  provisions 
of  this  Constitution  are  mandatory  and  pro- 
hil)itory,  unless  by  express  words  they  are 
declared  to  be  otherwise."  The  Constitution 
of  til  is  state  of  1849  had  a  provision  as  to 
the  title  and  subject  of  acts  similar  to  said 
i  24  of  article  4,  but  from  an  early  date  'it 
was  construed  to  be  merely  directory  ( Wash- 
ivgion  v.  Page^  4  Cal.  388) ;  and  the  pur- 
pose of  said  I  22,  art.  1,  was  evidently  to 
?revent  such  construction  in  the  future, 
he  declaration  that  all  the  provisions  of  the 
Constitution  are  mandatory  and  prohibitory 
''applies  to  all  soctions  alike."  Eicing  v. 
0}  ovule  Min.  Co.  66  Cal.  654.  655.  The  dis- 
tinction between  a  Constitution  which  con- 
tains this  provision  and  those  which  do  not 
is  noticed  by  Ross,  J.,  in  delivering  the 
opinon  of  the  court  in  Earls  v.  San  Francis- 
co Bd,  of  Edu.  55  Cal.  491.  After  referring 
to  the  contention  that  the  question  there  in- 
volved had  been  decided  in  a  certain  way  in 
other  states,  he  says:  "It  is  true  that  it 
has  been  so  decided,  but  under  constitutions 


not  containing  a  declaration  that  its  provi- 
sions are  ^mandatory  and  prohibitory  unless 
by  express  words  they  are  declar^i  to  be 
other \iise.'  as  does  the  present  Constitution 
of  this  state."  And  in  connection  with  the 
claim  that  the  section  of  the  Constitution 
involved  in  this  case  should  be  liberally  con- 
strued— and  it  certainly  should  be  construed 
with  reasonable  liberality — it  is  well  to 
quote  these  other  words  of  the  opinion  in  the 
same  case:  '*To  maintain  the  Constitution 
as  it  is,  is  our  first  duty,  and  whenever  it 
is  encroached  upon  we  are  bound  to  maintain 
its  supremacy.  In  many  of  the  state  Con- 
.stitutions  the  clause  concerning  the  title  and 
subject  of  statutes  differs  materially  from 
d  24,  art.  4,  of  our  Constitution;  and  in 
most  of  the  cases  cited  by  respondent  from 
other  states  the  title  sustained  referred  at 
least  to  one  subject,  although  the  subject 
was  somewhat  general.  The  most  extreme 
cases  were  those  where  the  title  was  to  es- 
tablish a  particular  kind  of  code  relating  to 
one  general  subject;  as,  for  instance,  "An 
Act  to  Establish  a  Probate  Code."  Whether 
or  not  an  act  "to  Establish  a  Code  of  CiWl 
Procedure"— -and  confined  in  its  body  to  civil 
procedure  alone — could  be  validly  passed  un- 
der our  present  Constitution  is  a  question 
not  here  before  us.  llie  question  in  the  case 
at  bar  is  whether  or  not  the  title  of  an  act 
passed  under  the  present  Constitution,  which 


part  of  said  act,  or  which  shall  entfct  that  any 
existing  law  or  any  part  thereof  shall  be  ap- 
pli'-nble  except  by  insertlner  it  In  such  act.'* 

In  /!.'a»  parte  Thomas,  113  Ala.  1,  21  So.  360, 
,the  court  s^ys  that  a  Code  or  sysccni  of  law 
'adopted  or  enocled  by  a  single  act  of  the  gen- 
eral assembly,  thoii;;h  It  may  contain  inconsist- 
ent or  repugnant  provisions,  or  one  section  or 
pnrt  may  be  modified  nnd  to  the  extent  of  the 
modlflcnilon  controlled  by  another,  la  not  within 
the  letter  or  spirit  of  the  constitutional  pro- 
viRlon  that  no  law  shall  be  revised,  amended,  or 
the  provisions  thereof  extended  or  conferred  by 
reference  to  Its  title  <vily.  but  so  much  thereof 
as  Is  revised,  amended,  extended,  or  conferred 
shall  be  re-enacted  and  published  at  length. 
The  court  In  this  case,  however,  was  consid- 
ering the  necessity  of  re-enacting  in  one  section 
of  the  Code  a  prior  section  amended  thereby.  In- 
stead of  re-enacting  the  entire  Code  on  a  re- 
vision  thereof. 

And  it  has  been  held  unnecessary  to  re-enact 
at  length  a  city  charter  on  making  additions 
thereto. 

Thus,  In  David  v.  Portland  Water  Committee, 
14  Or.  98.  12  Pac.  174,  an  act  entitled  "An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Incorpo- 
rate the  City  of  Portland'  "  by  which  26  sec- 
tions numbered  from  142  to  167,  constituting 
chapter  13  of  such  act  and  entitled  "Water- 
works," were  added  to  the  act  amended,  was 
attacked  on  the  ground  that  it  did  not  set  forth 
and  publish  at  length  the  act  amended.  The 
court,  however,  held  that  no  sections  of  the 
original  act  were  amended,  and  that  It  was 
therefore  unnecessary  to  set  forth  any  part  of 
such  original  act  in  the  amended  act. 

And  In  Sheridan  v.  Salem,  14  Or.  828.  12 
Pac.  025.  the  claim  was  made  that  the  city  of 
Salem  had  no  charter  other  than  that  contained 
In  an  act  amending  the  city  charter  on  the 
ground  that  the  Oregon  Constitution  provides 
that  when  an  act  Is  revised  or  section  amended 
the  act  revised  or  section  amended  shall  be  set 
forth  at  full  length,  and  that,  assuming  that 
65  L.  R.  A. 


the  legislature  did  Its  duty,  the  amendment 
must  embrace^  all  there  is  of  the  charter.  The 
court,  however,  said  that  the  amending  act  was 
not  a  revision  of  the  charter  or  amendment  of 
any  section  thereof,  but  was.  Instead,  only  a 
supplement  thereto,  and  that  additional  provi- 
sions not  nflfectlng  existing  ones  were  not  the 
character  of  amendments  Intended  by  tLe  con- 
stitutional provision. 

III.  ConcluHon, 

A  Code  of  laws  or  of  procedure  need  not  be 
embodied  in  an  act  adopting  It,  but  a  reference 
therein  to  the  Code  adopted  Is  sufRcIent. 

A  conatltutlonal  requirement  as  to  the  read- 
ing of  a  bill  In  each  house  Is  sufDcIently  com- 
piled with  In  the  case  of  a  Code  If  the  act  adopt- 
ing It  is  duly  read  without  reading  the  Code  it- 
self. 

A  provision  exists  In  the  Constitution  of 
nearly  all  the  states  that  every  act  shall  have 
but  one  subject  (or  object,  in  a  few  cases), 
which  shall  be  expressed  (or  embraced)  in  its 
title ;  and  the  word  "clearly**  is  often  used  be- 
fore the  word  "expressed**  or  '^embraced.'*  At 
least  three  of  the  Constitutions  (those  of  Cali- 
fornia, Washington,  and  North  Dakota)  ex- 
pressly provide  that  all  the  provisions  of  the 
Constitution  are  mandatory,  nnless  by  express 
words  they  are  declared  to  be  otherwise,  and 
the  courts  of  nearly  all  the  states  (Ohio,  and 
California  nnder  its  former  Constitution,  being 
exceptions)  have  held  this  provision  to  be  man- 
datory where  the  Constitution  was  silent  on  the 
question ;  but  the  courts  have  very  generally 
held  that  such  provision  shall  be  Uberallj,  In- 
stead of  strictly,  construed. 

The  purpose  of  the  provision  that  bnt  one 
subject  shall  be  embraced  in  any  act  Is  stated 
to  have  been  to  prevent  the  bringing  together 
Into  one  bill  of  many  n^asures  having  no  nec- 
essary connection,  with  the  view  of  combining 
In  their  favor  the  advocates  of  each,  and  thus 
securing;  the  passage  of  all,  when  no  one  of  them 
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merely  refers  to  a  part  of  the  body  of  the 
general  laws  of  the  state  that  is  not  confined 
to  any  subject  whatever,  expresses  the  sub- 
ject of  the  proposed  act,  within  the  meaning 
of  the  Constitution.  But  the  authorities  in 
other  states,  and  under  Constitutions  which 
do  not  contain  the  mandatory  and  prohibi- 
tory provisions,  are  not,  by  any  meanR,  uni- 
form on  this  question.  For  instance,  in  Peo- 
ple ea»  rel.  McVonvill  v.  Hilla,  35  N.  Y.  449, 
the  question  was  whether  the  title  *'An  Act 
to  Amend  Chapter  389  of  the  Laws  of  1851" 
(Iaws  1865,  cnap.  181)  was  valid  under  a 
constitutional  provision  that  no  private  or 
local  bill  *'shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the 
title;"  and  it  was  held  that  it  was  not.  The 
court  said:  ''The  provision  of  the  Constitu- 
tion of  this  state  m  reference  to  this  mat- 
ter is  verv  plain  and  simple,  and  easily  un- 
derstood." The  "chapter**  mentioned  in  the 
title  contained  293  sections,  and  the  body 
of  the  act  showed  that  its  purpose  was  to 
make  an  important  amendment  to  S  290,  and 
the  court  said:  "The  act  under  considera- 
tion does  not  indicate,  from'  its  title,  what 
particular  part  or  section  of  the  act  of  1851 
19  amended,  or  any  reference  or  indication 
of  the  subject-matter  of  the  amendment.'* 
The  court  further  said:  "The  next  inquiry 
ia.  Is  the  substance  of  this  act  expressed  in 
the  title  thereof?  The  statement  of  the 
question  and  a  reference  to  the  title  provide 


a  conclusive  answer.  •  •  .  From  its  title, 
it  might  as  well  be  supposed  to  refer  to  any 
one  of  the  numerous  topics  embraced  in  the 
293  sections  of  chapter  389  of  the  Laws  of 
1851  as  to  the  matter  covered  by  the  290th 
section  of  that  act.  ...  To  sanction 
such  a  procedure  would  be  to  override  and 
nullify  a  clear,  plain,  and  mandatonr  provi- 
sion of  the  Constitution.*'  And  then  fol- 
lows language  quoted  from  a  former  opin- 
ion, as  follows:  "Nothing  can  be  more  dan- 
gerous to  our  free  institutions,  or  to  the 
rights  of  the  people,  than  to  encourage 
doubtful  interpretation  of  the  Constitution, 
contrary  to  its  more  plain  and  natural  im- 
port as  understood  by  the  great  body  of  its 
readers.  ...  It  is  verjr  clear  to  my 
mind  that  the  subject  of  this  act  is  not  ex- 
pressed in  its  title,  and  it  must,  therefore, 
fall  under  the  condemnation  of  this  section 
of  the  Constitution."  See  also  People  ex  rel, 
Lee  V.  Chautauqua  County,  43  N.  Y.  10; 
People  ex  rel,  Estea  v.  Denahy,  20  Mich.  349 ; 
Davis  V.  Bank  of  Fulton,  31  Ga.  69 ;  Brooke 
V.  People,  14  Colo.  413,  24  Pac.  553 ;  Union 
Twp.  V.  Rader,  39  N,  J.  L.  616;  Tingue  v. 
Port  Chester,  101  N.  Y.  303,  4  N.  E.  629; 
Trumhle  v.  Trumhle,  37  Neb.  341,  55  N.  W. 
869;  State  v.  Ffholl,  58  Kan.  507,  49  Pac. 
668 ;  State  v.  Mitchell,  17  Mont.  67,  42  Pac. 
100;  Kedgie  v.  Ewington,  64  Minn.  117,  66 
N.  W.  864. 
The  decisions  In  California  on  this  sub- 


could  liavc  succeeded  by  Itself.  It  Is  difficult  to 
see  how  the  evil  which  this  provision  was 
adopted  to  meet  can  arise  either  in  the  case  of 
the  original  enactment  of  a  Code  or  of  an 
amendment  thereof,  and  the  authorities  seem 
to  be  uniformly  to  the  effect  that  such  provision 
does  not  prevent  the  original  enactment  of  a 
Code,  either  on  the  ground  that  a  Code  con- 
tains only  one  subject,  or  that  the  provision 
does  not  apply  to  cases  of  codification  or  gen- 
eral revision  of  the  laws  (the  Constitutions  of 
Montana.  Wyoming,  and  Texas  containing  ex- 
press provisions  to  that  effect),  or  for  some 
other  reason.  Any  number  of  amendments  of 
a  city  charter,  even  on  disconnected  matters, 
and  any  number  of  amendments  of  particular 
chapters  of  Codes  or  General  Statutes,  have 
been  held  allowable  under  this  provision ;  but 
the  courts  of  California  and  Kansas  have  held 
that  it  prevents  the  amendment  in  one  act  of 
disconnected  provisions  of  a  Code  or  of  General 
Statutes. 

The  provision  that  the  subject  of  an  act  shall 
be  expressed  in  Its  title  Is  said  to  have  been 
adopted  for  the  purpose  of  preventing  the  in- 
clusion in  a  bin  of  matters  entirely  different 
from  those  disclosed  by  the  title,  thereby  dec-alv- 
Ing  the  legislators  and  the  public  generally,  and 
securing  the  passage  of  acts  which  never  would 
have  been  passed  If  their  character  had  been 
known.  It  would  seem  that  the  original  en- 
actment of  a  Code  or  General  Statutes  under 
the  title  **An  Act  to  Adopt  a  Code  of  Laws,'* 
or  some  similar  title,  could  not  come  within 
this  evil ;  and  the  courts  have  uniformly  held 
such  a  title  sufficient  where  the  question  has 
been  directly  involved.  The  court  of  California 
nas  suggested  that  such  a  title  might  be  insuf- 
ficient under  Its  present  Constitution.  The 
Constltntlons  of  Montana,  Wyoming,  and  Texas 
contain  express  provisions  that  acts  for  the 
codification  and  general  revision  of  the  laws 
shall  not  be  subject  to  the  requirement  that  the 
subject  shall  be  expressed  in  the  title.  There 
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is  a  serious  question,  however,  as  to  the  suffi- 
ciency of  a  title  which  discloses  an  Intention 
to  amend  a  Code  without  further  disclosing  the 
nature  of  the  amendment,  and  there  had  been 
cases  before  that  of  Lbwis  v.  Dunxe  which  at 
least  expressed  doubt  as  to  Its  sufficiency,  al- 
though the  sufficiency  of  the  title  **An  Act  to 
Amend  the  Charter  of*  a  given  city,  without 
further  disclosing  the  nature  of  the  amendment, 
has  seldom  been  questioned,  and  has  almost  In- 
variably been  sustained  when  attacked. 

The  Constitutions  of  many  of  the  states  con- 
tain a  provision  that  no  act  shall  be  revised  or 
amended  by  mere  reference  to  Its  title,  but  the 
act  revised  or  section  amended  shall  be  set 
forth  and  published  at  length.  The  practice 
had  apparently  been  very  common  of  amending 
an  act  or  flection  thereof  by  merely  stating  that 
certain  words  should  be  Inserted  therein  or 
stricken  therefrom,  or  that  certain  words  should 
be  inserted  and  certain  others  stricken  out,  or 
that  certain  other  words  should  be  substituted 
for  certain  others.  After  several  amendments 
of  this  kind  there  would  naturally  be  great 
confusion  In  the  law  or  section  amended,  and 
even  in  case  of  the  first  amendment  it  might  be 
quite  difficult  to  tell  what  its  exact  effect  would 
be.  The  atatement  has  frequently  been  made 
by  the  courts  that  the  purpose  of  this  provision 
was  to  put  an  end  to  this  practice,  and  if  such 
was  the  purpose  It  is  difficult  to  see  how  the 
amendment  of  numerous  and  diverse  sections  of 
a  Code  without  re-enacting  the  entire  Code 
comes  within  the  evil  sought  to  be  remedied. 
The  question  as  to  the  necessity  of  the  re-enact- 
ment in  Its  entirety  of  a  Code  on  making  such 
amendments  does  not  appear  to  have  been  di- 
rectly decided  prior  to  Lbwis  v.  Dunnb,  which 
holds  such  re-enactment  necessary,  but  previ- 
ous decisions  had  been  rendered  to  the  effect 
that  on  amending  a  particular  chapter  or  other 
subdivision  of  a  Code  It  wsr  unnecessary  to  re- 
enact  in  its  entirety  the  chapter  or  subdivision 
amended.  J.  H.  H. 
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ject  are  not  directlj  determinatiye  of  the 
question  presented  in  the  ease  at  bar.  The 
sufficiency  of  such  a  title  as  is  here  involved 
has  never  been  presented  to  this  court. 
People  em  rel.  Aity,  Gen.  v.  Parvin,  74  Cal. 
549,  16  Pac.  490,  is  the  only  case  here  that 
can  be  at  all  insisted  upon  as  supporting  the 
respondent's  contention.  The  title  under 
consideration  there  was  this:  "An  Act  to 
Amend  §'3481  of  the  Political  Code."  It  re- 
ferred to  one  single  section,  and  named  it. 
The  almost  universal  custom  of  the  legisla- 
ture in  tlie  numerous  amendments  which  it 
has  made  to  the  Codes  has  been  to  put  into 
the  title  of  the  amendatory  act,  after  the 
number  of  the  section,  additional  words  ex- 
pressing the  subject  of  the  act;  as,  for  in- 
stance, "relating  to  the  writ  of  prohibition," 
"relating  to  the  lien  of  mechanics  and  oth- 
ei-s,"  etis.  In  a  veiy  few  instances — ^not 
more  than  two  or  three  having  been  called  to 
our  attention — the  additional  explanatory 
wor^B  have  been  omitted,  and  one  of  these 
was  involved  in  People  ex  rel.  Atty.  Gen.  v. 
Parvin.  A  bare  majority  of  the  court — ^two 
justices  dissenting  and  one  not  participat- 
ing— held  that  the  title  was  sufficient;  but, 
if  we  accept  the  decision  as  sound,  it  goes  no 
further  than  to  hold  that  the  title  of  an  act 
amending  a  single  section  of  a  Code  is  suffi- 
cient if  it  directly  refers  to  the  section,  and 
designates  it  by  its  number.  It  is  not  an 
authority  for  the  sufficiency  of  such  a  title 
as  is  here  involved,  which  refers  to  no  sec- 
tion whatever,  and  it  cannot  be  considered 
as  determinative  of  the  question  involved 
here  which  was  not  before  the  court  in  the 
facts  of  that  case.  On  the  other  hand,  in 
the  opinions  rendered  in  the  following  cases, 
although  the  cases  themselves  are  not  direct- 
ly in  point,  the  reasoning  by  which  certain 
titles  were  held  to  be  bad  and  others  good 
points  to  the  insufficiency  of  the  title  in- 
volved in  the  case  at  bar:  People  v.  Parks ^ 
58  Cal.  624;  Ex  parte  Liddcll,  93  Cal.  638, 
29  Pac.  251;  Hcllma/n  v.  Shoulters,  114  Cal. 
136,  44  Pac.  915,  45  Pac.  1057;  People  ex 
rel.  Fit  ate  Harbor  Comrs.  v.  Mullcndery  132 
Cal.  217,  64  Pac.  299. 

Complaint  is  made  that  the  rule  as  above 
stated  would  put  tho  legislature  to  great  in- 
convenience when  it  desired  to  make  a  groat 
many  amendments,  or  indulge  in  a  great 
deal  of  legislation,  at  one  session,  or  at  one 
time.  That  consideration  could  not,  under 
any  circumstances,  destroy  a  constitutional 
provision.  But — without  impugning  the 
wisdom  of  any  provision  of  the  act  before 
us — it  is  quite  apparent  that  the  very  pur-< 
pose  of  the  constitutional  provision  in  ques- 
tion is  to  prevent  the  evils  which  might  come 
from  hasty,  inconsiderate,  or  wholesale  leg- 
islation. Statutes  which  cannot  be  enacted 
in  the  manner  prescribed  by  the  Constitution 
should  not  be  attempted.  A  scarcity  of 
statutory  laws  and  want  of  facility  for  pass- 
ing them  are  not  among  the  evils  of  the 
times. 

Our  conclusion  is  that,  for  the  reasons 
above  stntixi,  the  said  act  of  March  8,  1901, 
is  unconstitutional  and  void  for  all  purposes, 
."Ti(l  ia  inoperative  to  change,  or  in  any  way 
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affect,  the  law  of  the  state  as  it  stood  im- 
mediately before  the  approval  of  said  act. 
Let  iJuf  alternative  writ  be  made  absolute. 

We  concur:  Henshaw,  J.;  Van  Dyke, 
J.;  Temple,  J.;  Harrison,  J.;  Garontte, 

J. 

Beatty,  Ch.  J.,  concurring: 

I  concur  in  the  judgment  on  the  ground 
6rst  discussed  in  the  opinion  of  Justice  Mc- 
Farland.  Tlie  act  of  1901  is  certainly  a  re- 
vision of  the  Code  of  Civil  Procedure,  and 
as  such  required  to  be  re-enacted  and  repub- 
lished at  length,  in  order  to  satisfy  the  man- 
date of  the  Constitution ;  but,  in  my  opinion, 
it  does  not  embrace  more  than  one  subject, 
and  that  subject  is  clearly  expressed  in  its 
title.  The  rules  of  procedure  in  civil  cases 
constitute  but  a  single  and  well-detined  sub- 
ject, and  our  present  Code,  as  adopted  in 
1872,  with  its  subsequent  amendments,  em- 
braces but  few  provisions  not  strictly  ger- 
mane to  that  subject.  If  it  had  been  enacted 
since  the  adoption  of  our  present  Constitu- 
tion, it  woula  have  been  entirely  valid  ex- 
cept as  to  those  few  provisions.  But  it  was 
valid  in  all  particulars  at  the  time  of  its  en- 
actment, and  was  not  invalidated  by  the 
adoption  of  the  new  Constitution,  even  as  to 
such  of  its  provisions  as  did  not  relate  to 
the  procedure  in  civil  cases.  The  Code  it- 
self, therefore,  became  and  remains  a  sub- 
ject, and  a  single  subject,  of  legislation.  An 
act  to  amend  it  or  revise  it  deals  with  a  sin- 
gle subject,  and  the  title  of  such  an  act  ex- 
presses the  subject  when  it  announces  the 
purpose  of  the  legislature  to  amend  or  re- 
vise the  Code.  The  authorities  cited  in  the 
briefs  of  counsel  fully  sustain  the  proposi- 
tion that  an  act  entitled  an  act  to  amend 
any  valid  existing  statute  described  by  its 
title  is  sufficiently  descriptive  of  the  sub- 
ject, and  of  the  whole  subject  embraced  in 
such  statute.  But,  conceding  that  an  act  to 
revise  or  amend  our  existing  Code  would  be 
invalid  as  to  any  particular  provisions  not 
germane  to  the  subject  of  procedure  in  civil 
cases,  tho  act  would  be  in  other  respects 
free  from  objection,  and  no  provisions  of  the 
act  of  1901  have  been  called  to  our  atten- 
tion which  deal  with  other  subjects,  and  cer- 
tainly the  particular  provision  here  in  ques- 
tion does  not. 

For  these  reasons,  thus  briefly  indicated.  I 
dissent  from  the  views  of  the  court  respect- 
ing the  second  objection  to  the  act. 

Rehearing  denied  November  8,  1901. 


Re  W.  H.  LAMBERT. 

{.l?^..CtL\..k7ck.) 

A  nffttnte  permltttnir  comniltnient  to  a 
lioBiiitnl   for  tlie  Insane   upon   an  appli- 

NoTK. — For  cases  in  this  series  as  to  nece§- 
sity  of  notice  of  lunacy  proceedings  to  the  al- 
leged lunatic,  see  also  note  to  Evans  v.  John- 
son (W.  Va.)  2.3  L.  R.  A.  737;  and  Porter  T. 
Ritch  (Cuun.)  89  L.  R.  A.  353. 
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cation  by  a  relative  or  friend  of  the  alleged 
insane  person,  or  by  any  one  of  certain  offi- 
cials, accompanied  by  a  certificate  of  author- 
ised medical  examiners  that  insanity  exists, 
together  with  a  staten^^nt  of  the  facts  and 
circumstances  on  which  the  opinion  is  based, 
without  any  proTision  for  notice  to  the  al- 
leged insane  person,  is  void  as  depriving  him 
oX  liberty  without  due  process  of  law. 

{Qaroutte,  J„  dUsenU,^ 

(December  3,  1901.) 

APPEAL  by  petitioner  from  an  order  of 
the  Superior  Court  for  Napa  County  re- 
fusing a  writ  of  habeas  corpuerto  release  him 
from  the  custody  of  the  superintendent  of 
the  state  hospital  for  the  insane,  FeHtiot^ 
€r  released. 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  Clark,   for  petitioner: 

If  the  commitment  is  defective  petitioner 
■hould  be  discharged. 

The  process  upon  its  face  Ib  not  valid  for 
the  reason  that  the  complaint  is  a  part  of 
the  process,  and  is  invalid. 

The  complaint  fails  to  state  anything. 

Re  Vinich,  86  Cal.  70,  26  Pac.  528. 

The  facts  found  by  the  examiners  as 
shown  by  the  commitment  do  not  warrant 
the  detention  of  the  prisoner,  for  the  reason 
that  there  is  nothing  in  them  that  shows 
that  he  H  dangerous  to  health,  person,  or 
property,  or  to  himself. 

Look  V.  Dean,  108  Mass.  116,  11  Am.  Rep. 
323. 

The  act  of  March  31,  1807,  is  in  conflict 
with  art.  1,  S  13,  of  the  Constitution  of  this 
state  in  that  it  does  not  provide  for  notice 
to  a  person,  but  only  to  relatives  or  friends, 
before  he  has  his  trial  on  a  charge  of  in- 
sanity. 

State  V.  BilUnga,  65  Minn.  467,  57  N.  W. 
206,  704 ;  Re  Doyle,  16  R.  I.  537,  5  L.  R.  A. 
359,  18  Atl.  159;  Mulligan  v.  Smith,  59  Cal. 
206;  Hey  Sing  leck  v.  Anderson,  57  Cal. 
251,  40  Am.  Rep.  115;  McQee  v.  Hayea,  127 
Cal.  336,  69  Pac.  767. 

Where  a  law  fails  to  provide  for  notice, 
such  law  is  void. 

Par  sons  v.  RuaseU,  11  Mich.  113,  83  Am. 
Dec.  728;  Lang  v.  People,  14  Mich.  464; 
McCurry  v.  Hooper,  12  Ala.  823,  46  Am. 
Dec.  280;  Ex  parte  Mirande,  73  Gal.  366,  14 
Pac.  888 ;  Ex  parte  Hollis,  59  Cal.  405. 

Mr.  Thomas  B.  Hntehinson,  for  re- 
spondent : 

A  careful  examination  of  the  act  of  1897 
will  show  that  it  provides  for  the  propei 
hearing,  which  is  due  process  of  law  within 
the  meaning  of  the  Constitution.  Section  8 
of  this  act  provides  for  the  warrant  of  ar- 
rest and  talang  into  custody,  and  this  is  all 
that  was  required  under  the  Code  sections, 
originally,  to  be  sufficient  notice  in  such 
cases. 

Wulzen  y.  San  Franoisoo,  101  Cal.  15,  35 
Pae.  353. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  alleges  that  he  is  illegally 
oonfined  in  the  Napa  state  hospital,  and  re- 
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strained  of  his  liberty,  by  A.  M.  Gardner, 
the  superintendent  thereof,  and  seeks  his 
discharge.  In  his  return  to  the  writ  issued 
upon  the  petition,  the  respondent  shows  that 
he  holds  the  petitioner  in  custody  by  virtue 
of  an  order  of  commitment  issued  by  the 
Honorable  A.  J.  Buckles,  judge  of  the  su- 
perior court  for  the  county  of  Solano,  on 
November  9,  1809,  committing  said  Lambert 
to  the  Napa  state  hospital  as  an  insane  per- 
son, and  a  proper  subject  for  custody  and 
treatment  in  an  institution  for  the  inaane, 
and  sets  forth  in  his  return  a  copy  of  the 
order  of  commitment,  together  with  copies  of 
the  petition  therefor,  and  of  thecertiticateof 
lunacy  accompanying  the  same,  which  were 
delivered  to  him  at  the  same  time  that  the 
petitioner  was  delivered  at  the  hospital,  and 
averring  that  the  petitioner  is  still  insane, 
and  not  competent  to  be  discharged.  The 
sufficiency  of  this  return  is  controverted  by 
the  petitioner  upon  the  ground  that  the  act 
of  March  31,  1897  (Stat.  1897,  p.  311), 
known  as  the  "insanity  law,"  under  which 
the  proceedings  for  his  commitment  were 
had,  is  unconstitutional,  in  that  he  is  there- 
by deprived  of  his  liberty  without  due  proc* 
ess  of  law;  that  the  proceedings  thereunder 
are  insufficient  to  authorize  his  commit- 
ment, and  that  upon  the  application  therefor 
the  judge  of  the  superior  court  had  no  ju- 
risdiction or  authority  to  make  that  order; 
and  that  the  said  order,  together  with  the 
documents  accompanying  the  same,  does  not 
justify  his  detention  or  confinement. 

The  aforesaid  act  of  1897  purports  to  be 
a  complete  revision  of  the  laws  of  this  state 
on  the  subject  of  insanity,  and  provision  is 
made  therein  for  the  organization  of  a  state 
commission  in  lunacy,  and  the  management 
of  the  several  institutions  for  the  insane, 
and  the  mode  prescribed  by  which  patients 
are  to  be  admitted  to  the  several  state  hos- 
pitals, or  otherwise  cared  for.  The  provi- 
sions authorizing  the  commitment  of  a  per- 
son to  a  hospital  are  found  in  $  3  of  article 
3  of  the  act.  An  application  for  the  com- 
mitment is  to  be  made  to  the  judge  of  the 
superior  court  of  the  county  by  a  relative  or 
friend  of  the  alleged  insane  person,  or  by 
any  one  of  certain  designated  officials,  and 
is  to  be  accompanied  by  a  certificate  of  lu- 
nacy, for  which  provision  is  made  in  the 
preceding  section.  This  certificate  is  to  be 
signed  by  two  of  the  medical  examiners  au- 
thorized by  that  section,  and  must  show  that 
it  is  their  opinion  that  the  alleged  inc;ane 
person  is  actually  insane,  and  "shall  contain 
the  facts  and  circumstances  upon  which 
their  opinion  is  based,  and  show  that  the 
condition  of  the  person  examined  is  such  as 
to  require  care  and  treatment  in  a  hospital 
for  the  care,  custody,  and  treatment  of  the 
insane."  Upon  its  presentation  to  the  judge 
with  an  application  for  the  order  of  commit- 
ment, that  officer  is  authorized  forthwith  to 
determine  the  question  of  the  insanity  of 
the  person,  and  to  immediately  issue  an  or- 
ler  for  his  commitment  to  one  of  the  »tate 
hospitals.  The  sheriff  is  to  be  immedintoly 
notified  thereof,  and  i«*  at  once  to  make  pro- 
vision for  his    transfer    to    such  hospital. 
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Upon  his  deliveiy  of  the  person  to  the  hos- 
piial,  he  shall  at  the  same  time  deliver  to 
the  superintendent  the  application  for  the 
commitment,  the  certiiicaie  of  lunacy,  and 
the  order  of  commitment,  as  the  authority 
of  that  officer  for  the  detention  of  such  per- 
son. An  examination  of  the  foregoing  pro- 
visions of  the  statute  shows  that  there  is 
no  provision  for  giving  to  the  alleged  insane 
person  any  notice  of  the  proceedings  against 
him,  and  that  under  its  provisions  the  first 
intimation  that  he  may  have  thereof  may 
be  when  the  sheriff  takes  him  into  his  cus- 
tody under  the  order  of  commitment.  The 
person  making  the  application  for  the  com- 
mitment is  not  required  to  give  him  any  no- 
tice thereof,  nor  is  there  funy  requirement 
that  he  shall  be  informed  of  the  object  for 
which  the  physicians  are  examining  him. 
The  direction  that  the  application  for  the 
commitment  shall  be  '^accompanied"  by  a 
certificate  of  lunacy,  not  only  clearly  indi- 
cates that  the  certificate  shall  have  been 
made  before  the  application  is  presented  to 
the  judge,  but  it  also  implies  that  it  may 
be  made  at  the  mere  request  of  the  person 
who  is  seeking  the  commitment.  This  cer- 
tificate may  be  made  by  any  two  physicians 
who  have  received  and  filed  the  certificate 
of  a  superior  judge  showing  that  they  ik>s- 
sess  the  requisite  qualification.  There  is  no 
limit  to  the  number  of  physicians  who  may 
become  such  medical  examiners,  nor  does  the 
act  authorize  a  superior  judge  to  refuse  his 
certificate  to  any  physician  who  may  show 
himself  qualified  therefor.  No  certificate  is 
to  be  made  unless  two  examiners  shall  find 
the  person  to  be  insane,  but  the  person  seek- 
ing the  order  of  commitment  is  not  conclud- 
ed by  the  determination  of  the  first  exam- 
iners to  whom  he  may  apply,  but  is  at  lib- 
erty to  continue  his  application  for  a  certifi- 
cate until  he  shall  find  two  examiners  who 
will  certify  to  the  insanity  of  the  person. 
The  examination  is  not  made  by  them  under 
any  direction  of  the  judge,  nor  do  they  re- 
ceive any  letter  of  authority  or  power  to 
compel  testimony.  The  statute  does  not  re- 
quire that  their  certificate  shall  be  given 
under  oath,  nor  does  it  require  that  the  wit- 
nesses before  the  examiners  shall  give  their 
testimony  under  oath,  or  provide  for  any 
oath  to  be  administered  to  such  witnesses. 
They  are  only  required  to  make  "such  exam- 
ination" of  the  person  as  will  enable  them 
to  form  an  opinion  "as  to  his  sanity  or  in- 
sanity," and  their  examination  may  in  fact 
be  so  conducted  that  he  will  have  no  knowl- 
edge that  they  are  examining  him  for  that 
purpose,  or  even  making  any  examination  of 
bim-;  and  if,  after  such  examination,  they 
conclude  that  he  is  insane,  they  are  to  joint- 
ly so  certify.  Upon  the  presentation  to  the 
judge  of  the  certificate  and  application  for 
the  order  of  commitment,  he  is  authorized 
"to  proceed  forthwith  to  determine  the  ques- 
tion of  insanity."  The  statute  does  not  re- 
quire the  judge,  when  he  passes  upon  their 
sufficiency,  to  give  any  notice  thereof  to  the 
alleged  insane  person,  or  even  to  require  him 
to  be  brought  into  his  presence.  A^  the 
jud^  to  whom  the  application  is  made  has 
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no  notice  of  the  proceedings  until  after  the 
examination  has  been  had  and  the  certificate 
has  been  made,  there  is  no  opportunity  prior 
thereto  foi  him  to  ^direct  any  notice  to  be 
given.  The  provision  in  S  3  for  the  arrest 
of  an  insane  person  who  is  shown  to  be  dan- 
gerous to  person  or  property  is  the  only  in- 
stance provided  in  the  statute  for  any  pre- 
liminary notice  of  a  hearing,  and  the  facts 
prescribed  in  that  section  for  such  notice 
have  no  existence  in  the  present  case.  The 
provision  that,  "upon  the  demand  of  any 
relative  or  near  friend  in  behalf  of  such  al- 
leged insane  person,  the  judge  shall,  or  he 
may  upon  his«own  motion,  order  a  hearing 
of  the  application,"  is  no  restriction  upon 
his  authority  to  proceed  without  giving  any 
notice,  since  the  whole  proceeding  may  be 
conducted  without  the  knowledge  of  any 
relative  or  friend  of  said  alleged  insane  per- 
son; and,  if  the  application  for  his  commit- 
ment is  made  by  a  relative  or  friend  who 
has  procured  the  certificate  of  lunacy  from 
two  medical  examiners,  such  relative  or 
friend  would  not  be  likely  to  demand  any 
further  hearing.  There  is  also  a  provision 
in  the  act  that,  if  the  application  is  made 
by  any  other  person  than  a  relative  or  friend, 
notice  thereof  shall  be  served  upon  one  of 
certain  designated  relatives;  but  if,  as  in 
the  present  case,  the  application  is  by  a 
relative  or  friend,  the  statute  does  not  re- 
quire any  notice  thereof  to  be  given  either 
to  the  person  alleged  to  be  insane  or  to  any 
other  friend  of  relative  of  his.  The  provi- 
sion in  S  4  for  a  trial  upon  the  question  of 
his  insanity  is  effective  only  after  the  order 
of  commitment  has  been  made,  under  which 
the  person  may  have  been  immediately 
placed  in  the  hospital,  and  cannot  be  made 
a  substitute  for  his  right  to  have  an  oppor- 
tunity to  be  heard,  and  to  defend  himself 
against  the  charge  before  being  deprived  of 
his  liberty.  For  the  purpose  of  showing  the 
inefficiency  of  this  provision  in  protecting 
a  person  against  an  invasion  of  his  constitu- 
tional right  to  a  notice  and  a  hearing  be- 
fore he  can  be  deprived  of  his  liberty,  it  is 
only  necessary  to  read,  in  connection  there- 
with, the  provision  that,  before  such  trial 
can  be  had,  he  must  provide  for  the  payiuent 
of  the  costs  thereof,  and  also  the  provision 
of  S  8  in  article  1  of  the  act,  that,  after  he 
has  been  committed  to  the  hospital,  he  may 
be  restrained  of  all  correspondence  with  the 
outer  world,  except  with  the  superior  judge 
and  the  district  attorney  of  the  county  from 
which  he  was  committed.  Tlie  statute  thus 
clearly  provides  that  the  proceedings  before 
the  judge  in  a  case  like  the  present  may  be 
entirely  C9  parte,  and  that  he  may  be  sat- 
isfied that  the  alleged  insane  person  is  in- 
sane by  merely  examining  the  certificate  and 
petition.  He  may  issue  the  order  of  com- 
mitment upon  the  opinion  of  the  two  exam- 
iners, without  any  examination  by  himself 
of  the  person  sought  to  be  committed,  or 
of  the  examiners  who  have  made  the  certifi- 
cate, and  without  any  knowledge  of  the 
facts  or  testimony  upon  which  they  have 
made  their  certificate.  In  thus  acting  upon 
these  documents,  he  takes  as  the  sole  basis 
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of  his  action  the  opinion  of  the  examiners, 
ascertained  as  before  shown,  that  the  indi- 
vidual is  insane.  The  opinions  of  practi- 
tioners of  medicine,  however,  upon  the  ques- 
tion of  insanity,  are  not  always  uniform 
or  infallible,  especially  if  such  opinion  is 
formed  ex  parte,  or  without  an  opportunity 
for  a  full  investigation  of  the  charge.  The 
mere  certificate  ox  an  opinion  thus  obtained 
oueht  not  to  be  a  sufficient  warrant  for  an 
order  for  the  confinement  of  a  person  in 
an  insane  asylum.  There  should  at  least 
be  the  semblance  of  a  judicial  investigation, 
of  which  a  public  record  can  be  preserved, 
before  a  person  can  be  deprived  of  his  lib- 
erty. In  making  this  order  of  commitment 
the  judge  is  not,  however,  in  the  exercise  of 
any  of  the  judicial  authority  of  the  state 
which  the  Constitution  has  vested  in  the 
superior  court,  but  exercises  merely  a  statu- 
tory authority  which  has  been  conferred 
upon  him  by  the  insanity  law.  No  step  in 
the  proceeding  is  taken  by  a  court;  nor 
does  the  statute  require  the  application  for 
the  order,  or  the  certificate  of  the  examin- 
ers, or  the  order  of  commitment,  to  be  filed 
in  any  court,  or  made  a  matter  of  judicial 
record,  or  become  a  matter  in  any  respect 
public,  except  such  as  results  from  their 
delivery  to  the  superintendent  of  the  hospi- 
tal as  his  authority  for  receiving  and  de- 
taining the  alleged  insane  person.  In  the 
exercise  of  such  statutory  authority  there 
is  no  presumption  in  favor  of  its  validity, 
but,  as  in  the  case  of  any  process  issued 
by  a  tribunal  or  officer  whose  authority  is 
special  and  limited  by  statute,  it  is  essential 
that  the  facts  upon  which  depends  his  right 
to  exercise  such  authority  or  issue  such  pro- 
cess shall  not  only  exist,  but  be  also  set 
forth  in  the  document  by  virtue  of  which 
the  person  is  to  be  deprived  of  his  liberty 
or  estate. 

It  appears  from  the  return  in  the  present 
case  that  the  application  for  the  order  of 
commitment  was  made  by  a  person  purport- 
ing to  be  a  friend  of  the  petitioner,  and 
that  it  was  presented  to  the  judge  of  the 
superior  court  November  9,  1899,  and  that 
upon  the  same  day  the  order  of  commitment 
was  made,  and  the  petitioner  delivered  to 
the  superintendent  of  the  Napa  state  hospi- 
tal. A  certificate  of  two  medical  examiners, 
as  provided  by  the  act  dated  November  9, 
1899,  was  delivered  to  the  superintendent  at 
the  same  time  with  the  order  of  commit- 
ment. This  certificate  is  appended  to  a 
"statement  of  facts"  setting  forth  many 
items  in  the  history  of  the  alleged  insane 
person.  It  is  evident  from  a  mere  inspec- 
tion of  this  statement  of  facts  that  it  was 
derived  from  others,  but  it  does  not  appear 
whether  it  was  prepared  under  the  direction 
of  the  examiners  after  their  examination  ot 
witnesses  in  reference  thereto,  or  had  been 
previously  prepared,  and  was  submitted  to 
them  at  the  time  they  were  requested  to  ex- 
amine the  petitioner.  Neither  does  it  ap- 
pear whether  the  "facts"  in  the  statement 
were  obtained  from  the  examination  of  wit- 
nesses, or  accepted  from  mere  rumor.  The 
statement  is  not  signed  by  anyone,  or  in 
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any  way  authenticated  by  the  examiners; 
nor  are  the  names  of  the  persons  from  whom 
the  facts  were  obtained  given.  The  certifi- 
cate itself  does  not  g^ve  the  names  of  the 
persons  who  were  examined;  nor  does  it 
contain  the  name  of  the  petitioner,  or  state 
that  they  ever  examined  the  petitioner,  or 
that  in  their  opinion  he  is  insane, — ^the 
blank  space  for  the  name  of  the  person  ex- 
amined not  having  been  filled  with  the  name 
of  anyone.  It  is  only  by  inference  from  the 
accompanying  documents  that  the  certifi- 
cate can  be  held  to  have  any  application  to 
the  petitioner.  It  does  not  appear,  either 
from  the  order  of  commitment  or  by  the  ac- 
companying documents,  that  any  notice  was 
given  to  the  petitioner  of  an  intention  to 
make  an  application  for  the  order,  or  that 
he  was  ever  notified  or  had  any  knowledge 
that  the  medical  examiners  would  make  any 
examination  or  investigation  in  reference  to 
his  insanity,  or  that  the  judge  of  the  supe- 
rior court  ever  directed  any  notice  to  be 
given  him  of  the  application,  or  of  an  in- 
tention to  determine  the  question  of  his  in- 
sanity ;  nor  docs  it  appear  that  he  was  pres- 
ent at  the  time  the  matter  was  under  con- 
sideration by  the  judge,  or  was  at  any  time 
seen  or  examined  by  the  judge.  The  act  in 
question  was  evidently  suggested  by  the  in- 
sanity law  of  New  York  passed  in  1896  (1 
N.  Y.  Laws  1896,  chap.  545),  and  the  pro- 
visions of  that  act  have  been  closely  copied. 
The  New  York  statute,  however,  contains 
many  provisions  and  safeguards  for  the  in- 
dividual which  are  not  contained  in  the  law 
of  this  state.  Section  62,  which  corresponds 
to  §  3  of  article  3  of  tfie  California  statute, 
provides  that  "notice  of  such  application 
[for  the  order  of  commitment]  shall  be 
served  personally  at  least  one  day  before 
making  such  application  upon  the  person  al- 
leged to  be  insane," — a  provision  which  is 
wholly  omitted  in  the  statute  of  this  state. 
The  section  also  provides  that  the  judge  may 
dispense  with  personal  service,  or  may  di- 
rect substituted  service  to  be  made  upon 
some  person  to  be  designated  by  him,  but 
that  in  such  case  he  shall  state  in  a  certifi- 
cate to  be  attached  to  the  petition  for  the 
commitment  his  reasons  for  dispensing  with 
personal  service  of  such  notice,  and,  if  sub- 
stitued  service  is  directed,  the  name  of  the 
person  to  be  served  therewith.  In  People 
ex  rel.  Sullivan  v.  Wendel,  33  Misc.  496,  68 
N.  Y.  Supp.  948,  the  relator  had  been  com- 
mitted to  an  insane  asylum  under  the  pro- 
visions of  this  section,  but  had  had  no  no* 
tice  of  the  application,  either  personally  or 
by  substituted  service  on  anyone  in  her  be- 
half, and  there  was  no  hearing  at  which  she 
was  either  personally  present  or  represented 
by  any  person.  The  court  held  that,  to  the 
extent  that  the  insanity  law  authorized  sucli 
proceeding,  it  was  in  violation  of  the  Con- 
stitution, in  that  it  deprived  her  of  her  lib- 
erty without  due  process  of  law,  and  ordered 
her  release.  An  order  for  the  commitment 
of  a  person  to  an  insane  hospital  is  essen- 
tially a  judgment  by  which  he  is  deprived 
of  his  Jiberty,  and  it  is  a  cardinal  principle 
in  English  jurisprudence  that,  before  any 
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judgment  can  be  pronounced  against  a  per- 
son^ there  must  have  been  a  trial  of  the  js- 
sue  upon  which  the  judgment  is  given.  Un- 
der the  laws  of  this  state,  a  guardian  of 
the  person  or  the  estate  of  an  insane  person 
cannot  be  appointed  without  giving  him 
notice  of  the  application  therefor  ( Code  Civ. 
Proc.  §  1763) ;  nor  can  a  judgment  for  so 
small  a  sum  as  $5  be  rendered  against  him 
unless  he  has  been  served  with  a  summons 
in  the  action  (Code  Civ.  Proc.  §  411).  Much 
more  is  there  reason  for  giving  him  notice 
of  an  application  to  deprive  him  of  his  per- 
sonal liberty.  The  provision  in  the  statute 
for  a  notice  to  a  relative  or  friend  of  the 
alleged  insane  person  cannot  be  made  the 
equivalent  of  a  notice  to  the  person  him- 
self. The  provision  that  upon  the  applica- 
tion for  a  commitment  a  hearing  may  be  had 
upon  the  demand  of  any  relative  or  near 
friend  in  behalf  of  the  alleged  insane  |>er- 
son,  or  upon  the  motion  of  the  judge  him- 
self, cannot  be  considered  as  due  process  of 
law.  What  constitutes  due  process  of  law 
may  not  be  readily  formulated  in  a  defini- 
tion of  universal  application,  but  it  includes 
in  all  cases  the  right  of  the  person  to  such 
notice  of  the  claim  as  is  appropriate  to  the 
proceedings  and  adapted  to  the  nature  of 
the  case,  and  the  right  to  be  heard  before 
any  order  or  judgment  in  the  proceeding  can 
be  made  by  which  he  will  be  deprived  of 
his  life,  liberty,  or  property.  The  constitu- 
tional guaranty  that  he  shall  not  be  de- 
prived of  his  liberty  without  due  process  of 
law  is  violated  whenever  such  judgment  is 
had  without  giving  him  an  opportunity  to 
be  heard  in  defense  of  the  charge,  and  upon 
such  hearing  to  offer  evidence  in  support  of 
his  defense.  If  his  right  to  a  hearing  de- 
pends upon  the  will  or  caprice  of  others,  or 
upon  the  discretion  or  will  of  the  judge  who 
is  to  make  a  decision  upon  the  issue,  he  is 
not  protected  in  his  constitutional  rights. 
Underwood  v.  People,  32  Mich.  1,  20  Am. 
Rep.  633.  To  say  that,  if  he  is  in  fact  in- 
sane, therefore  any  notice  to  him  would  be 
vain,  is  to  beg  the  very  question  whose 
determination  underlies  the  right  of  the 
state  to  deprive  him  of  his  liberty.  The 
fact  of  his  insanity  is  to  be  determined  be- 
fore his  right  to  his  liberty  can  be  violated. 
If  that  question  is  determined  against  him 
vnthout  any  notice  or  opportunity  to  be 
heard  or  to  introduce  evidence  in  his  behalf, 
and  under  such  determination  he  is  confined 
in  the  hospital,  his  constitutional  guaranty 
is  violated. 

The  case  before  us  does  not  involve  the 
right  of  the  state  to  provide  for  the  sum- 
mary arrest  of  a  person  against  whom  a 
charge  of  insanity  is  made,  and  his  tempo- 
rary detention  until  the  truth  of  the  charge 
can  be  investigated.  Such  arrest  would  it- 
self be  a  notice  to  him  of  the  charge,  under 
which  he  would  be  afforded  an  opportunity 
for  a  hearing  thereon.  Nor  is  there  in- 
volved the  right  of  the  state  to  permanently 
restrain  an  insane  person  of  his  liberty, 
whether  such  person  be  harmless  or  danger- 
ous, but  the  question  is  whether  he  i*^  f^^- 
titled  to  a  judicial  investigation  of  the 
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charge  that  he  Is  insane,  and  the  right  to 
be  heard  thereon  before  its  determination. 
The  question  to  be  determined  is  not  wheth- 
er the  action  of  the  judge  in  investigating 
the  insanity  of  the  petitioner  was  conducted 
under  the  forms  of  law,  and  with  proper  re- 
gard for  his  rights,  but  whether  the  judge 
had  the  right  to  enter  upon  the  investiga- 
tion, or  take  any  action  whatever  in  refer- 
ence to  his  insanity.  In  the  absence  from 
the  statute  of  any  requirement  of  notice  to 
the  person,  any  notice  that  might  be  givj:n 
him  would  be  without  legal  force  and  au- 
thority, and  consequently,  whether  acted 
upon  by  him  or  disregarded,  the  proceeding 
would  be  equally  ineffective.  "It  is  not 
enough  that  [he]  .  .  .  may  by  chance 
have  notice,  or  that  he  may,  as  a  matter  of 
favor,  have  a  hearing.  The  law  must  re- 
quire notice  to  [him]  .  .  .  and  give 
[him]  .  .  ,  the  right  to  a  hearing,  and 
an  opportunity  to  be  heard.  .  .  .  The  con- 
stitutional validity  of  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by 
what  may  by  its  authority  be  done."  Stuart 
V.  Palmer,  74  N.  Y.  188,  30  Am,  Rep.  291. 
''It  is  not  what  has  been  done,  or  ordinarily 
would  be  done,  under  a  statute,  but  what 
might  be.  done  under  it,  that  determines 
whether  it  infringes  upon  the  constitutional 
right  of  the  citizen.  The  Constitution 
guards  against  the  chances  of  infringe- 
ment." Bennett  v.  Davis,  90  Me.  105,  37 
Atl.  866. 

The  following  authorities  may  be  referred 
to  in  support  of  the  foregoing  views:  Un- 
dertcood  v.  People,  32  Mich.  1,  20  Am.  Rep. 
633;  Re  Doyle,  16  R.  I.  537,  5  L.  R.  A.  3.5ft, 
18  Atl.  159:  State  v.  Billings,  55  Minn.  407, 
57  N.  W.  206,  794 :  Portland  v.  Bangor,  05 
Me.  120,  20  Am.  Rep.  681 ;  Bennett  v.  Da- 
vis, 90  Me.  102,  37  Atl.  864 :  People  ex  rel 
Ordway  v.  St.  Saviour's  Sanitarivm,  ^  App. 
Div.  363,  56  N.  Y.  Supp.  431.  In  the  ca^^ 
last  cited  the  question  was  quite  fully  con- 
sidered by  the  general  term  of  the  supreme 
court  of  New  York.  The  relator  had  been 
committed  to  an  asylum  for  inebriates  for 
the  term  of  one  year  under  a  provision  of 
a  statute  of  that  state  authorizinfr  such 
commitment  to  he  made  by  any  judije  of  a 
court  of  record  upon  a  certificate  in  writin<r, 
signed  by  two  physicians,  containinsr  state- 
ments bringing  the  person  within  the  de- 
scription named  in  the  statute.  It  was  held 
that  as  the  order  had  been  made  without 
any  notice  to  the  relator,  and  without  her 
presence,  she  was  deprived  of  her  liberty 
without  due  process  of  law,  and  that  the 
commitment  was  void;  the  court  very 
tersely  and  aptly  phrasing  the  principle  un- 
derlying its  decision  as  follows:  ''No  mat 
ter  what  may  be  the  ostensible  or  real  pur- 
pose in  restraining  a  person  of  his  liberty. — 
whether  it  is  to  punish  for  an  offense 
against  the  law,  or  to  protect  a  person  from 
himself,  or  the  community  from  apprehended 
acts, — such  restraint  cannot  be  made  perma- 
nent or  of  long  continuance  unices  by  due 
process  of  law." 

Under    the     foregoing    considerations,    it 
must  be  held  that  the  insanity  law  of  1807, 
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to  the  extent  that  it  authorizes  the  confine- 
ment of  a  person  in  an  insane  asylum  with- 
out giving  nim  notice  and  an  opportimity  to 
be  heard  upon  the  charge  against  him,  is 
unconstitutional,  and  that  the  proceedings 
by  virtue  of  which  the  petitioner  is  held  by 
the  respondent  are  invalid. 

It  is  ordered   that    the   petitioner  he  re- 
leased  from  the  asylum. 

We  concur:     Boatty,   Ch.  J.;   Temple, 
J.;  Henshaw,  J. 

Oarontte,  J.,  dissenting: 

Aa  I  read  the  foregoing  opinion,  it  ren- 


ders entirely  void  the  present  lunacy  law. 
It  is  hardly  necessary  to  say  that  such  grave 
results  should  be  avoided  if  possible,  and 
that  no  technical  construction  of  this  law 
should  be  invoked  which  leads  to  such  seri- 
ous consequences.  I  believe  a  fair,  liberal 
construction  of  the  law  may  be  had,  which 
will  support  its  constitutionality,  and  for 
that  reason  I  dissent  from  the  opinion  of 
the  court  bearing  upon  that  branch  of  the 
case.  If  time  be  allowed  hereafter,  I  shall 
present  my  reasons  for  this  dissent  in  de- 
tail. 


TEXAS  SUPREME  COURT. 


J.  D.  BUIE 

V. 

CHICAGO.   ROCK    ISLAND,   &    PACIFIC 
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1.  A  railroad  company  ivliicli  orffan- 
Ixcn  a  company  to  conntrnct  an  ezten- 
■lon  of  Its  iiyattem  Into  another  state,  and 
through  It  operates  such  extension,  will  be 
regarded  as  doing  business  \n  the  latter  state 
so  as  to  be  liable  to  suit  there,  on  causes  of 
action  arising  out  of  the  state,  by  service  of 
process  upon  the  officers  of  the  new  company. 

8.  A  company  orgranlxed  to  bnlld  and 
operate  an  extension  of  a  railroad 
■ystem  Into  anotlier  state  will  be  re- 
garded as  but  the  Instrument  of  such  system 
to  carry  on  its  business  there,  where  the  stock 
is  all  placed  in  the  names  of  employees  of 
the  old  corporation,  the  principal  offices  of 
the  new  corporation  are  filled  by  officers  of 
the  old  one,  the  old  corporation  purchases 
bonds  o'f  the  new  one  to  construct  its  road, 
and  turaisties  the  roiling  stock,  a  traffic  agree- 
ment Is  made  by  which  the  new  corporation 
is  to  work  for  the  old  one  for  a  long  period 
of  time,  the  benefit  of  which  is  to  pass  with 
a  sale  or  mortgage  of  the  property  of  the 
old  one.  and  the  operating  divisions  of  the 
road  show  a  single  system  and  management. 

(November  21,  1901.) 

QUESTIONS  certified  for  the  opinion  of 
the  Supreme  Court  by  the  Court  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
District,  which  arose  upon  appeal  by  plain- 
tiff from  a  judgment  of  the  District  Court 
for  Montajp^e  County  in  favor  of  defendants 
for  lack  of  jurisdiction  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defendants'  neg- 
ligence. Anstoers  requiring  reversal  re- 
turned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Galloway  Sc  Templeton,  J.  H. 
Harper,  and  W.  S.  Jameson  for  plaintiff. 


Messrs.  Ja^m^M  A*  Qvahmm  and  J.  M. 
Chambers,  for  defendants : 

A  traffic  agreement  between  two  railway 
companies,  one  a  domestic  corporation  and 
the  other  a  foreign  corporation,  which  only 
purports  to  regulate  or  control  the  handling 
of  interstate  freights,  handled  in  part  by 
each  of  the  said  companies,  and  in  which  the 
compensation  of  eacn  company  is  regulated 
on  a  mileage  basis,  does  not  establish  such  a 
relation  between  the  two  railway  companies 
as  would  render  the  domestic  corporation 
liable  in  damages  for  the  negligence  of  the 
employees  of  the  foreign  corporation,  com- 
mitted while  carrying  out  a  shipping  con- 
tract in  no  way  controlled  by  said  traffic 
agreement. 

Eouston  d  T.  G.  R.  Co.  v.  McFadden,  91 
Tex.  194,  40  S.  W.  216,  42  S.  W.  593;  8t. 
Louis  Ins.  Co.  v.  8t.  Louis,  V.  T.  E.  d  I.  R. 
Co.  104  X-.  S.  146,  26  L.  ed.  679;  Pennsylva- 
nia R,  Co.  V.  Stewart,  155  U.  S.  333,  39  L. 
ed.  176,  15  Sup.  Ct.  Rep.  136;  4  Elliott, 
Railroads,  §  1445;  Union  P.  R.  Co.  v.  Chi- 
cago. R.  I.  d  P.  R.  Co.  163  U.  S.  564,  41  L. 
ed.  265,  16  Sap.  Ct.  Rep.  1173;  Hot  Springs 
R.  Co.  V.  Trippe,  42  Ark.  46');  Afchisony  T. 
d  8.  F.  R.  Co.  V.  DaviSy  34  Kan.  209,  8  Pac. 
530;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Cochran, 
43  Kan.  225,  7  L.  R.  A.  414,  23  Pac.  151. 

A  traffic  agreement  made  and  entered  into 
by  and  between  a  railway  corporation  organ- 
ized and  doing  business  in  this  state,  under 
and  by  virtue  of  the  laws  of  this  state,  and 
a  foreign  railway  corporation,  the  effect  of 
which  agreement  would  be  to  render  the 
Texas  corporation  liable  in  damages  for  the 
wrongful  acts  of  the  foreign  corporation 
committed  outside  of  this  state,  and  in  car- 
rying out  a  contract  for  shipments  of  freight 
made  out  of  this  state,  and  which  freight  did 
not  pass  over  any  part  of  the  lines  of  the 
Texas  corporation,  and  under  the  contract  of 
carriage  was  not  intended  to  pass  over  any 
part  of  the  lines  of  the  Texas  corporation, 
and  which  said  freight  was  not  handled  by 


NoTB. — On  tbe  question,  Who  may  be  served 
with  process  in  salt  against  foreign  corpora- 
tion?— see,  in  this  series,  note  to  Foster  y. 
Charles  Betcher  Lumber  Co.  (S.  D.)  23  L.  R. 
A.  490;  also  Carstens  y.  Leldigh  ft  H.  Lumber 
Co.  (Wash.)  89  L.  R.  A.  548;  Clark  t.  Mntnal 
Reserve  Fnnd  Life  Asso.  (D.  C.)  43  L.  R.  A. 
•>«>  L.  Iv.  A. 


390;  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley 
(Tenn.)  44  L.  R.  A.  442:  Taylor  v.  Mutual  Re- 
serve Fund  Life  Asso.  (Va.)  45  L.  R.  A.  621; 
Denver  &  R.  G.  R.  Co.  v.  Roller  (C.  C.  App.  9th 
C.)  49  L.  R.  A.  77;  and  Mutual  Reserve  Fund 
Life  Asso.  y.  Boyer  (Kan.)  50  L.  R.  A.  638. 
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any  employee  of  the  Texas  corporation,  and 
was  not  to  be  so  handled^ — is  ultra  vires  as 
to  the  Texas  corporation,  and  is  unconstitu- 
tional  and  yoid,  and  is  not  enforceable  as 
against  the  Texas  corporation. 

Qulf,  C.  d  8,  F,  R.  Co.  V.  Morris,  67  Tex. 
099,  4  S.  W.  166;  East  Line  d  R.  River  R. 
Co.  V.  State,  75  Tex.  444,  12  S.  W.  690; 
Oulf,  C,  d  S,  F.  R,  Co.  V.  State,  72  Tex.  404, 
1  L.  R.  A.  849,  2  Inters.  Com.  Rep.  335,  10 
8.  W.  81. 

The  fact  that  some  of  the  employees  and 
officers  of  the  domestic  railway  corporation 
were  also  employees  and  officers  of  a  foreign 
railway  corporation,  acting  under  an  ar- 
rangement by  which  each  corporation  pays 
such  emplo3'ee8  and  officers  only  for  the  time 
and  services  rendered  it,  does  not  establish 
such  a  relation  between  such  railways  as 
would  render  the  domestic  corporation  liable 
in  damages,  either  as  a  copartner,  an  agent, 
or  otherwise,  for  injuries  to  third  persons, 
resulting  from  the  negligence  of  the  employ- 
ees of  the  foreign  corporation,  committed 
while  acting  alone  for  said  foreign  corpora- 
tion in  a  sSate  other  than  that  of  the  resi- 
dence of  the  domestic  railway  corporation. 

Where  the  only  service  on  a  foreign  rail- 
way corjforation  in  a  case  pending  in  the 
courts  of  this  state  is  through  personal  serv- 
ice on  one  of  its  agents  residing  and  served 
beyond  the  limits  of  this  state,  and  by  serv- 
ing citations  on  other  individuals  in  this 
state,  under  a  claim  that  they  are  agents  of 
said  foreign  railway  corporation;  and  the 
evidence  on  the  trial  of  the  case  shows  that 
the  persons  served  in  this  state  as  agents  of 
said  foreign  corporation  were  not  its  agents, 
said  corporation  having  made  default,  and 
wholly  failed  to  appear  or  answer  or  make 
any  defense  at  the  trial, — it  is  proper  for 
the  trial  court  to  withdraw  from  the  jury 
the  issues  in  the  case  as  to  said  foreign  rail- 
way corporation,  and  dismiss  said  case  as 
to  it. 

Messrs.  N.  H.  I<aa8iter  and  Theodore 
Maek  also  for  defendants. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  couH  of  civil  appeals  for  the  second 
supreme  judicial  district  has  submitted  to 
this  court  the  following  statement  and  ques- 
tions : 

"We  deem  it  advisable  to  present  to  your 
honors  for  adjudication,  as  provided  in  arti- 
cle 1043  of  the  Revised  Statutes,  the  issue 
of  law  raised  by  appellant's  first  assignment 
of  error  whether  or  not,  upon  the  statement 
following,  the  district  court  of  Montague 
county  had  jurisdiction  to  render  a  personal 
judgment  against  the  Chicago,  Rock  Island, 
&  Pacific  Railway  Company.  This  suit  was 
brought  in  the  district  court  of  Montague 
county  by  appellant,  a  nonresident,  against 
the  Chicago,  Rock  Island,  &  Pacific  Railway 
Company,  also  a  nonresident,  being  a  cor- 
poration chartered  under  the  laws  of  Iowa 
and  Illinois,  and  against  the  Chicago,  Rock 
Island,  &  Texas  Railway  Company,  a  corpo- 
ration chartered  under  the  laws  of  Texas,  to 
recover  damages  resulting  to  appellant  from 
personal  injuries  received  by  him  in  the 
65  L.  R.  A. 


state  of  Iowa  on  the  railway  and  through  the 
negligence  of  the  Chicago,  Rock  Island,  k 
Pacific  Railway  Company,  while  traveling  on 
a  drover's  pass  accompanying  a  shipment  of 
live  stock  from  Ryan,  Indian  territory,  to 
Chicago,  Illinois.  The  Chicago,  Rock  Island, 
k  Pacific  Railway  Company,  hereinafter 
styled  the  'Pacific  Company,'  made  no  ap- 
pearance in  the  case,  and  judgment  by  de- 
fault was  taken  a^inst  it  uj^on  citations 
served  upon  S.  B.  Hovey  as  vice,  president 
and  acting  president,  general  superintendent, 
and  general  manager  of  both  of  said  compa- 
nies, and  upon  J.  D.  Gilfillin,  as  local  agent 
thereof  at  Bowie,  in  Montague  county,  Tex- 
as: but  affidavits  were  filed  by  Hovey  and 
Gilfillin  (who  were  agents  and  officers  of  the 
Texas  company )  denying  that  they  were  offi- 
cers or  agents  of  the  Pacific  company,  who 
also  testified  to  the  same  facts,  and  upon  fi- 
nal hearing  the  court  dismissed  the  suit  as 
to  the  Pacific  company  for  want  of  jurisdic- 
tion, and  instructed  a  verdict  in  favor  of  the 
other  company,  from  which  judgment  this 
appeal  is  prosecuted. 

"A  notice,  as  provided  in  the  statute  for 
serving  notice  on  a  nonresident  defendant, 
was  also  sei'ved  on  one  R.  L.  Heck,  as  local 
agent  at  Terrall,  Indian  territory,  who  was 
local  agent  there  of  the  Pacific  company,  but 
who  testified  that  the  Texas  company  had 
no  agent  there,  although  he  transacted  some 
of  its  business.  The  evidence  showed  that 
the  railway  of  the  Pacific  company  was  built 
through  Indian  territory  to  the  middle  of 
Red  river  in  the  summer  or  fall  of  1892,  and 
that  this  line  of  railway  was  thence  extend- 
ed and  completed  to  Ft!  Worth  in  the  early 
part  of  the  succeeding  year  by  and  in  the 
name  of  the  Texas  company,  which  had  been 
chartered  for  that  purpose,  and  thus  became 
a  part  of  what  has  since  been  known  as  the 
'Rock  Island  route;'  the  two  com|fanies  en- 
tering into  an  agreement  (in  January,  1893) 
for  the  operation  of  said  line  or  lines  of  rail- 
way, which  is  quoted  in  full  in  the  printed 
brief  of  the  Texas  company.  The  substance 
of  the  scope  and  purpose  of  this  agreement 
is  sufficiently  given,  we  think,  for  the  pur- 
poses of  this  certificate,  in  the  printed  briff 
of  appellant,  from  which  we  quote  as  fol- 
loM*s :  'The  purpose  of  said  agreement  is  set 
out  in  §  2,  art.  1,  thereof,  as  follows:  "It 
is  declared  to  be  the  purpose  of  the  parties 
hereto,  by  the  execution  oi  these  articles  and 
the  performance  of  the  several  covenants, 
a^Toements,  and  premises  herein  set  out,  to 
establish  and  operate  through  lines  of  rail- 
way, to  connect,  when  same  can  be  done  with 
reasonable  directness,  all  points  on  the  lines 
of  both  of  the  parties  hereto,  treating  all 
railroads  with  which  either  party  may  have 
traffic  or  running  arrangements,  or  of  which 
it  shall  have  any  leasehold  interest,  as  a  part 
of  the  line  of  the  party  hereto  with  which  it 
is  BO  related,  and  to  secure  the  operation  of 
all  said  lines  as  to  through  traffic  as  thej 
should  be  operated  if  all  were  owned  by  one 
corporation."  By  §  1  of  article  2  of  said 
agreement  the  Pacific  company  bound  itself 
to  purchase  at  par  value  the  bonds  of  the 
Texas  company,  not  exceeding  $20,000  p<»r 
mile ;  and  by  §  2  of  said  article  it  bound  it- 
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9e1f  to  \ieliver  to  the  Texas  company  all 
west-bound  through  traffic  which  it  should 
receive  for  transportation  to  any  point 
which  could  be  reached  with  reasonable  di- 
rectness by  through  lines  composed  in  whole 
or  in  part  of  some  portions  of  the  railways 
of  the  parties  to  said  agreement;  and  it  also 
bound  itself  to  make  all  reasonable  efforts 
to  secure  the  transportation  of  all  through 
traflic  which  might  be  received  by  it  over 
such  through  lines.  By  §  4  of  said  article, 
said  Pacific  company  bound  itself  to  receive 
and  transport  over  its  said  lines  all  through 
traffic  delivered  to  it  by  the  Texas  company. 
By  S  1>  ftrt*  2,  of  said  agreement,  the  Texas 
company  bound  itself,  in  so  far  as  it  lawful- 
ly coula,  to  deliver  to  the  Pacific  company 
all  east-bound  through  traffic  received  by  it 
for  transportation  to  any  point  which  could 
be  reached  with  reasonable  directness  by  a 
through  line  composed  in  whole  or  in  part 
of  the  railways  of  said  companies,  and  that 
it  would  make  all  lawful  and  reasonable  ef- 
forts to  secure  the  transportation  of  all  such 
through  traffic  which  might  be  received  by  it 
over  such  through  lines.  By  §  2  of  said  ar- 
ticle said  Texas  comj>any  bound  itself  to  re- 
ceive from  said  Pacific  company  and  trans- 
port over  its  line  all  west-bound  traffic.  By 
S  6  of  article  4  of  said  agreement  it  is  pro- 
vided that  the  rate  on  all  east-bound  through 
traffic  which  should  pass  over  any  through 
line  established  by  said  agreement  should  be 
fixed  from  time  to  time  by  the  Texas  com- 

Sany,  and  ratee  on  west-bound  through  traf- 
c  should  be  fixed  by  the  Pacific  company. 
And  by  §  7  of  article  4  of  said  agreement  it 
is  provided  that  all  such  through  rates  shall 
be  prorated  between  the  companies  upon  the 
basis  of  the  mileage  over  which  such  traffic 
shall  be  transported,  counting  every  mile  of 
the  road  of  the  Texas  company  as  1|  miles, 
and  every  mile  of  the  road  of  the  Pacific 
company  as  1  mile.  Section  8  of  this  arti- 
cle provides  that  each  company  shall  keep 
full  and  accurate  account  of  all  through 
traffic  passing  over  said  line,  and  a  state- 
ment of  su<3i  account  shall  be  delivered 
monthly  each  to  the  other ;  and  it  is  further 
provided  in  said  section  tnat  each  company 
shall  have  the  right,  by  its  attorney  or 
agent,  to  examine  at  any  time  during  busi- 
ness hours  on  business  days  each  other's 
books,  accounts,  and  papers  relating  to 
through  business,  and  shall  have  the  right  to 
take  transcripts  of  such  books,  accounts,  and 
papers.  It  was  also  provided  in  the  latter 
part  of  this  section  that  the  Texas  company 
should  keep  a  full,  true,  and  correct  account 
of  its  receipts  from  all  sources  and  its  dis- 
bursements for  all  purposes,  and  exhibit 
same  on  demand  to  tne  racific  company  or 
its  duly-authorized  agent.  By  §  9  of  said 
article  said  Pacific  company  bound  itself  to 
furnish  to  the  Texas  company,  on  request, 
all  such  equipments  as  should  be  necessary 
for  the  operation  of  the  railway  of  the  said 
Texas  company,  for  the  use  of  which  it 
should  receive  the  same  compensation  as 
usually  allowed  for  such  equipment.  By  § 
12  it  is  provided  that  the  parties  to  said 
agreement  shnll  join  in  oper.aiing  through 
trains  for  the  transportation  of  through 
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traffic,  and  that  each  of  said  parties  would 
furnish  power  to  mpve  same  over  their  re- 
spective tracks.  Section  16  of  said  article 
was  as  follows,  to  wit:  ''This  contract  shall 
be  obligatory  on  the  parties  for  a  term  of 
nine  hundred  and  ninety-nine  years  from  the 
1st  day  of  January,  1893,  and  the  Kock  Is- 
land company  [Pacific  company]  is  expros.s- 
ly  authorized  to  assign  ana  transfer  its  in- 
terest in  same  by  mortage  or  other  convey- 
ance of  its  railway  and  other  railway  prop- 
erty." ' 

"The  further  undisputed  facts  relied  upon 
by  appellant  and  set  out  in  his  printed  brief 
to  show  the  relation  between  those  two  com- 
panies indicate  tliat  they  were  carrying  out 
the  agreement  thus  entered  into  in  the  prac- 
tical operation  of  the  Rock  Island  route  or 
system  in  the  through  transportation  of  pas- 
sengers and  freight.  It  was  further  made  to 
appear  that  the  president  of  the  Texas  com- 
pany, M.  A.  Lowe,  who  resides  at  Topeka, 
Kansas,  was  one  of  the  general  attorneys  of 
the  Pacific  company,  and  that  he  owned 
nearly  all  the  stock  of  the  Texas  company, 
and  dictated  its  policy,  and  that  no  divi- 
dends had  ever  been  paid  on  the  Texas  com- 
pany's stock;  and  that  the  Texas  company 
had  reported  to  the  interstate  commerce 
commission  that  it  was  controlled  by  the  Pa- 
cific company,  which  owned  the  majority  of 
its  capital  stock  and  bonds.  It  further  re- 
ported for  the  year  ending  June  30,  18D9, 
that  its  bonds  were  owned  by  the  Paci<*c 
company,  which  controlled  it  by  a  traflic 
agreement.  For  a  statement  more  in  detail 
of  the  undisputed  facts  bearing  upon  the 
matter  in  question,  we  respectfully  refer,  as 
a  sort  of  exhibit  to  this  statement,  to  the 
printed  briefs  which  the  rules  require  k)  ac- 
company this  certificate;  and  if,  in  any  re- 
spect, we  have  misconstrued  what  is  thus  re- 
foTted  to,  we  do  not  want  to  be  understood 
as  iut<mding  to  change  or  modify,  but  only 
to  condense,  what  is  there  set  out  in  full. 

"In  conclusion,  if  the  question  above  re- 
ferred to  your  honors  should  seem  too  gen  or- 
al, then,  and  in  that  event  only,  we  subdivide 
it,  and  certify  as  follows :  ( 1 )  As  the  facts 
undoubtedly  tended  to  prove  that  the  Texas 
company  was  the  agent  of  the  Pacific  com- 
pany for  all  through  business  between  points 
in  Texas  and  Chicago,  Illinois,  whether  or 
not  the  trial  court,  by  virtue  of  this  fact 
alone,  and  the  service  of  citation  upon  the 
proper  officers  and  agents  of  the  Texas  com- 
pany, or  notice  on  the  agent  of  the  Pacifio 
company,  as  above  shown,  acouired  jurisdic- 
tion to  render  a  personal  juagment  against 
the  Pacific  cpmpany  in  favor  of  a  nonresi- 
dent plaintiff  upon  a  cause  of  action  arising 
in  the  state  of  Iowa,  independent  of,  and  not 
at  all  connected  with,  any  through  business 
or  transportation  between  the  two  compa- 
nies, and  due  alone  to  the  negligence  of  the 
foreign  corporation.  (2)  Whether  or  not, 
from  the  manner  and  circumstances  under 
which  the  Texas  corporation  was  chartered, 
and  from  the  manner  in  which  the  Iwo  com- 
panies transacted  business,  it  should  be  held 
that  the  Texas  company  was  a  mere  creature 
or  pubcorporation  of  the  Chicago,  Rock  Is- 
land, &  Pacifio  Railway  Company,  and  thai 
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by  service  on  tlie  officers  and  agents  of  the 
Texas  company  as  a  part  of  tiie  Rock  Inland 
syHtem  the  court  acquired  jurisdiction  of  the 
Pacific  company  also." 

From  the  briefs  referred  to  by  the  court, 
we  state  the  following  material  facts  not  em- 
braced in  the  statement  of  the  court,  as  a 
part  of  the  statement  upon  which  our  opin- 
ion is  based:  '  The  railroad  of  the  Pacific 
company  was  constructed  through  the  Indian 
territory  to  a  point  near  to  and  north  of  Red 
river  in  the  summer  and  fall  of  1892,  at 
which  point  a  short  halt  was  made,  when, 
for  the  purpose  of  continuing  the  road  into 
Texas  to  Ft.  Worth,  the  Texas  company  was 
organized,  and  the  construction  was  resumed 
from  the  point  north  of  the  river,  and  con- 
tinued without  interruption  until  the  road 
reached  the  city  of  Ft.  Worth.  In  organiz- 
ing the  Texas  company,  its  capital  stock  was 
divided  into  1,505  snares,  of  which  1,499 
were  placed  in  the  name  of  M.  A.  Lowe,  then 
and  for  some  time  previously  one  of  the  gen- 
eral attorneys  of  the  Pacific  company,  and  1 
share  each  in  the  names  of  C.  H.  Thompson, 
of  Oklahoma,  J.  T.  Harris,  of  Ringcold,  Tex- 
as, Z.  T.  Lowry,  and  J.  H.  Matthews,  of 
J^nwie,  Texas,  and  F.  E.  Dietrich  and  S.  B. 
Hovey,  of  Ft.  Worth,  Texas;  the  last  two 
b^ing  then,  anJ  for  many  years  prior  there- 
to, in  the  employ  of  the  Pacinc  Railroad 
Company.  M.  A.  Lowe  was  made  president 
of  the  company,  S.  B.  Hovey  vice  president 
and  superintendent,  F.  E.  Dietrich  was  made 
the  secretary  and  treasurer  of  the  Texas 
company,  and  M.  V.  Harris  its  auditor;  the 
latter  then  and  for  many  years  an  employee 
of  the  Pacific  company.  In  addition  to  the 
facts  concerning  tne  contract  entered  into 
betwT^en  the  two  companies,  the  undisputed 
evidence  shows  that  the  contract  provided 
that  its  terms  should  extend  to  all  railroads 
which  might  thereafter  be  owned,  leased,  or 
otherwise  under  the  control  of  either  one  of 
the  contracting  companies,  and  that  the  Pa- 
cific company  should  have  the  right  "to  as- 
sign and  transfer  its  interest  in  the  con- 
tract by  mortgage  or  other  conveyance  of  its 
railway  and  other  railway  property."  It  is 
the  declared  purpose  of  the  contract  to  se- 
cure the  operation  of  "all  said  lines  as  to 
through  traflfic  as  they  should  be  operated  if 
all  were  owned  by  one  corporation."  The 
Texas  company  has  never  owned,  and'  docs 
not  now  own,  any  rolling  stock  of  its  own, 
and  has  not,  with  perhaps  a  few  exceptions, 
operated  any  train  over  that  part  of  the 
road  lying  between  Ft.  Worth  and  Red  river 
which  did  not  pass  beyond  the  river,  and  ex- 
tend beyond  the  limits  of  the  state.  Through 
passenger  trains  have  been  operated  from  Ft. 
Worth  to  Chicago  ever  since  the  road  was 
constructed  to  Ft.  Worth.  The  freight 
trains  have  been  operated  from  Ft.  Worth  to 
Chickasha,  in  the  Indian  territory,  and  at 
no  time  has  there  been  any  change  of  crews 
at  the  line  of  the  state  or  any  other  interme- 
•diate  point.  The  freight  division  which  em- 
braces the  Texas  road  extends  from  Ft. 
Worth  to  Chickasha,  in  the  Indian  territory, 
and  is  under  the  control  of  a  superintendent, 
who  has  his  oflTice  at  Ft.  Worth,  and  controls 
the  line  between  the  two  pointa.  The  first 
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passenger  division,  including  Pt.  Worth,  ex- 
tends to  Caldwell,  Kansas,  and  no  freight  or 
passenger  division  has  ever  existed  at  any 
point  between  Ft.  Worth  and  Chickasha,  All 
of  the  rolling  stock  used  upon  the  Tcxns 
road  has  been  furnished  by  the  Pacific  com- 
pany, and  all  employees  engaged  in  operat- 
ing the  trains  have  been  employed  by  and 
working  for  both  companies,  but  such  em- 
ployees wear  the  badge  of  the  Pacific  com- 
pany. The  expenses  of  operation  have  been 
borne  by  the  respective  companies  upon  a 
mileage  basis,  and  the  earnings  divided  upon 
the  same  basis.  The  train  crews  are  em- 
ployed and  discharged  indiscriminately  by 
the' officers  of  the  respective  companies;  that 
is,  when  in  Texas,  they  are  controlled  by  the 
officers  known  as  representing  the  Texas 
company,  and  when  out  of  Texas  they  are 
controlled  by  the  same  officers  for  the  Pacific 
company.  The  folders  which  are  circulated 
advertise  the  Texas  road  with  the  other  as 
the  "Great  Rock  Island  Route." 

The  question  submitted  involves  the  de- 
termination of  the  fact.  Was  the  Texas  cor- 
poration organized  in  good  faith  by  its 
stockholders  as  an  independent  corporate 
body,  or  was  it  organized  by  the  Pacific 
company,  to  be  used  as  an  instrument  by 
which  the  foreign  corporation  might  cany 
on  its  business  in  this  state?  If  the  trial 
court  had  found  that  the  Texas  corporation 
was  the  creature  of  the  foreign  corporation, 
and  had  sustained  the  service  of  citation  and 
entered  judgment  against  the  Pacific  com- 
pany, that  judgement  could  not  have  been  set 
aside  by  this  court  for  want  of  evidence  to 
support  its  jurisdiction  of  the  person  of  the 
foreign  corporation.  But  the  trial  court 
having  found  to  the  contrary,  and  having  re- 
fused to  enter  judgment  against  the  foreign 
corporation,  this  court  cannot  hold  that  the 
district  court  had  jurisdiction  upon  the 
facts  stated,  unless  the  conclusion  to  be 
drawn  from  the  evidence  is  so  definite  and 
certain  that  the  *trial  court  should  have 
treated  it  as  conclusively  established.  Coun- 
sel for  the  appellees  suggest  that  a  transac- 
tion by  which  a  foreign  corporation  would 
secure  control  of  a  domestic  corporation  in 
Texas,  as  here  claimed,  would  be  contrary  to 
the  Constitution  and  laws  of  this  state,  and 
that  this  court  should  presume  that  the 
agreement  and  contract  between  the  parties 
was  not  intended  to  be  a  violation  of  the 
Constitution  and  laws  of  Texas.  In  answer 
to  a  similar  proposition,  the  court  of  appeals 
of  the  state  of  New  York  said:  "We  have 
of  late  refused  to  be  always  and  utterly 
trammeled  by  the  logic  derived  from  corpo- 
rate existence  where  it  only  ser^'es  to  distort 
or  hide  the  truth."  This  court  has  always 
refused  to  be  controlled  by  technicalities 
when  interposed  to  prevent  an  investigation 
into  the  real  facts  of  a  case.  Courts  will 
look  beneath  the  mask  of  legal  forms  for  the 
real  facts  of  any  transaction  presented  to 
them  for  investigation.  The  lawfulness  of 
this  transaction  is  not  now  before  the  court, 
for,  if  the  Pacific  company  was  in  fact  doing 
business  in  Texas  by  its  agents,  it  was  amen- 
able to  our  laws,  and  subject  to  the  jurisdic- 
tion of  the  courts,  whether  its  presence  was 
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lawful  or  not.  When  the  track  of  the  Pa- 
cific company  was  completed  to  a  point  near 
Red  river,  a  necessity  arose  for  tne  organi- 
zation of  a  corporation  in  Texas  by  which 
that  track  coula  be  extended  to  Ft.  Worth, 
and  it  is  said  in  the  statement  that  the  Tex- 
as corporation  was  organized  for  the  pur- 
pose of  building  that  railroad  track  into 
Texas.  It  is  improbable  that  three  citizens 
of  Texas  and  one  of  Oklahoma,  in  whose 
names  one  share  each  of  the  stock  was 
placed,  originated  the  scheme  of  construct- 
ing the  road  and  organizing  this  corporation, 
for  they  neither  had  the  interest  to  be  served 
nor  the  ability  to  accomplish  the  purpose; 
but  the  Pacific  company  nad  large  interests 
involved,  and  possessed  the  means.  It  would 
be  wilful  blindness  if  we  failed  to  see 
through  the  mask  of  legal  forms  that  the 
stock  placed  in  the  names  of  the  employees 
of  the  Pacific  company  was  really  owned  by 
that  company,  and  that  in  fact  it  was  the 
promoter  of  the  Texas  corx)oration.  The  or- 
ganization of  the  subcorporation  supports  this 
view.  Tlie  limited  number  of  the  stockhold- 
ers, and  placing  the  stock  in  the  names  of 
persons  under  the  control  of  the  Pacific  com- 
pany, followed  by  the  selection  of  the  attor- 
ney and  employees  of  the  foreign  company 
to* the  four  principal  offices  of  tne  new  cor- 
poration, strongly  indicate  that  in  control- 
ling the  business  the  Pacific  company  provid- 
ed the  mastery  for  itself.  The  road  could 
not  have  been  built  upon  the  stock,  and  the 
Pacific  company  took  all  of  the  bonds  of  the 
new  company  at  the  rate  of  $20,000  per  mile, 
sufficient  to  pay  for  the  construction  of  the 
road  in  Texas.  Holding  the  stock  an&  the 
bonds,  the  foreign  company  was  in  fact  pos- 
sessed of  all  the  power  that  resided  in  the 
corporation,  and  exercised  it  through  officers 
selected  from  among  those  known  to  be  in 
its  interest.  The  so-called  agreement  be- 
tween the  two  corporations  showed  the  pow- 
er of  the  one  over  the  other,  for  no  independ- 
ent corporation  would  have  bound  itself  to 
work  for  another  for  so  great  a  period  of 
time,  giving  up  all  chance  of  benefits  to 
arise  from  the  construction  of  new  roads 
affording  new  connections  and  increased 
business.  That  provision  of  the  agreement 
which  secures  to  the  Pacific  company  the 
power  to  assign  the  contract  by  mortgage 
or  sale  of  its  property  is  an  unmistakable 
stamp  of  subjection.  The  subsequent  opera- 
tion and  management  of  the  railroad  is  con- 
."(if^tent  only  with  the  idea  that  the  corpora- 
lions  are  one  and  indivisible  in  their  every 
interest.  The  men  who  constitute  the  crews 
on  the  freight  and  passenger  trains  which, 
leaving  Ft.  Worth,  go  northward,  are  nom- 
inally in  the  employ  of  the  Texas  corpora- 
tion until  the  imaginary  state  line  has  been 
passed,  when,  by  some  kind  of  mysterious 
change,  they  become  employees  of  the  for- 
eign company.  Returning,  they  undergo  a 
similar  cnange  in  reverse  order.  South  of 
Red  river  they  may  be  employed  or  dis- 
charged by  an  officer  in  the  name  of  the 
Texas  corporation;  when  north  of  Red  river 
the  same  men  are  subject  to  the  same  officer 
in  the  name  of  the  Pacific  company.  The 
intent  '*to  secure  the  operation  of  all  said 
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lines  as  to  through  traffic  as  they  should  be 
operated  if  all  were  owned  by  one  corpora- 
tion" was  signally  accomplished.  If  we 
view  these  corporations  from  any  standpoint, 
it  will  be  difficult  to  distinguish  their  corpo- 
rate powers,  management,  or  officers  so  as  to 
ascribe  any  function  of  corporate  control  to 
the  Texas  company,  and  we  conclude  that  the 
Texas  company  is  but  the  instrument  used 
by  the  Rock  island  &  Pacific  Company  to 
carry  on  its  business  in  Texas.  By  organiz- 
ing the  Chicago,  Rock  Island,  &  Texas  Rail- 
way Company,  and  through  it  operating  the 
railroad  in  Texas,  the  Chicago,  Kock  Island, 
d6  Pacific  Railway  Company  was  doing  its 
business  in  Texas  by  and  through  those  per- 
sons who  purported  to  represent  the  subcor- 
poration, and  the  principal  corporation  was 
legally  in  Texas  through  its  said  agents,  and 
was  liable  to  suits  in  zae  courts  of  this  state 
by  service  of  process  upon  the  agents  which 
represented  it  in  that  business.  8t,  Clair 
v.  Coa,  106  U.  S.  350,  27  L.  ed  222,  1  Sup. 
Ct.  Rep.  354 ;  Hatcher  v.  United  Leasing  Co. 
76  Fed.  3G8 ;  Lehigh  Min,  d  Mfg,  Co.  v.  ^el- 
Zy,  160  U.  S.  327,  40  L.  ed.  444,  16  Sup.  Ct. 
Rep.  307 ;  Pennsylvania  R.  Co.  v.  Anoka  Nat. 
Bank,  47  C.  C.  A.  454,  108  Fed.  482 ;  Norton 
V.  Atchison,  T.  d  8.  F.  R.  Co.  61  Fed.  618; 
Interstate  Teleg.  Co.  v.  Baltimore  d  0.  Teleg. 
Co.  61  Fed.  49;  Montgomery  v.  Forbes,  148 
Mass.  262,  19  N.  £.  342;  Day  v.  Postal 
Teleg.  Co.  66  Md.  365,  7  Atl.  608.  In  the 
case  of  8t.  Clair  v.  Cow,  106  U.  S.  350,  27  L. 
ed.  222,  1  Sup.  Ct.  Rep.  354,  Mr.  Justice 
Field,  of  the  Supreme  Court  of  the  United 
States,  made  an  elaborate  and  able  review 
of  the  liability  of  corporations  to  suit  and 
service  in  other  states  than  those  in  which 
they  are  created.  The  gist  of  the  decision  is 
expressed  in  the  following  language: 
"whilst  the  theoretical  and  legal  view  that 
the  domicil  of  a  corporation  is  only  in  the 
state  where  it  is  created  was  admitted,  it 
was  perceived  that  when  a  foreign  corpora- 
tion sent  its  officers  and  agents  into  other 
states,  and  opened  offices,  and  carried  on  its 
business  there,  it  was,  in  effect,  as  much  rep- 
resented by  them  there  as  in  the  state  of  its 
■creation.  As  it  was  protected  by  the  laws 
of  those  states,  allowed  to  carry  on  its  busi- 
ness ^dthin  their  borders,  and  to  sue  in  their 
courts,  it  seemed  only  right  that  it  should 
be  held  responsible  in  those  courts  for  obli- 
^tions  and  liabilities  there  incurred."  This 
IS  a  clear  statement  of  the  principle  that  by 
sending  its  agents  into  another  state  a  for- 
eign corporation  becomes  amenable  to  its 
laws  ana  subject  to  the  jurisdiction  of  its 
courts.  In  Hatcher  v.  United  Leasing  Co. 
the  question  was  as  to  the  liability  of  one 
corporation  which  had  leased  its  property  to 
another.  The  attempt  had  been  made,  by 
organizing  another  corporation,  to  carry  on 
the  business  under  the  form  of  a  lease;  but 
the  circumstances  showed  that  the  lessor  in 
fact  dominated  and  controlled  the  property 
in  the  hands  of  the  lessee;  and  Judge  Hal- 
lett,  of  the  United  States  circuit  court,  said: 
"It  ought  not  to  be  said  that  by  a  change  of 
organization  and  name  the  people  animating 
both  companies  can  relieve  themselves  from 
any  just  liability  to  their  creditors.    The 
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matter  of  putting  off  corporate  life  under 
the  forms  of  law  has  grown  into  grotesque 
proportions.  A  change  of  name  in  a  natural 
person  is  regarded  with  suspicion,  but  a  cor- 
poration may  do  it  without  reproach."  It 
was  held  that,  notwithstanding  the  form  in 
which  the  contract  had  been  drawn  up  was 
regular,  and  sufficient  upon  its  face,  the  sub- 
stantial truth  was  that  there  had  been  no 
change  in  the  control  of  the  property,  and 
therefore  no  change  in  liability.  The  mat- 
ter in  contest  in  Montgomery  v.  Forbes,  be- 
fore cited,  was  the  liability  of  one  who  or- 
Smized  a  corporation  unaer  the  forms  of 
w,  taking  the  stock  himself,  and  conducted 
business  in  tlie  name  of  the  corporation, 
claiming  that  he  was  not  personally  liable; 
but  the  oourt  held  there  was  in  fact  no  cor- 
poration organized.  The  court  said:  "He 
cannot  escape  responsibility  for  his  purchas- 
es by  the  device  of  putting  such  a  mere  name 
between  himself  and  the  plaintiffs.  The 
purchase  was,  in  substance,  by  and  for  him- 
self alone."  A  question  quite  similar  to 
this  \i'as  presented  in  Lehigh  Min.  d  Mfg. 
Co,  y.  Kelly,  above  cited.  A  Virginia  corpo- 
ration desired  to  file  a  suit  in  the  United 
States  circuit  court  in  that  state,  and  the 
stockholders  formed  a  corporation  in  Penn- 


sylvania, in  the  form  and  manner  required 
by  law,  for  the  purpose  of  prosecuting  the 
suit ;  but  the  supreme  oourt  held  that  it  was 
in  reality  the  same  corporation,  and  jurisdic- 
tion was  denied.  The  authorities  cited  fully 
sustain  the  proposition  that,  when  one  ooi^ 
poration  makes  use  of  another  as  its  instru- 
ment through  whidi  to  perform  its  business, 
the  principal  corporation  is  really  represent- 
ed by  the  agents  of  the  subcorporation,  and 
its  liability  is  just  the  same  as  if  the  prin- 
cipal corporation  had  done  the  business  in 
its  own  name.  No  one  of  the  facts  or  cir- 
cumstances in  evidence  would,  alone,  be 
sufficient  to  show  the  Chicago,  Rock  Island, 
^  Pacific  Railway  Company  subject  to  the 
jurisdiction  of  the  courts  of  this  state,  but 
the  combined  force  of  all  of  these  facts  and 
circumstances  compels  the  mind  to  the  con- 
clusion that  the  cnartering  of  the  Chicago, 
Rock  Island,  k,  Texas  Railway  Company  was 
a  mere  mask  under  which  the  Pacific  com- 
pany carried  on  its  business  in  Texas. 

We  answer  that  upon  the  service  stated 
and  under  the  facts  related  in  the  statement 
the  district  oourt  of  Montague  county  had 
jurisdiction  to  enter  a  personal  judgment  in 
this  case  against  the  Chicago,  Kock  Island, 
ft  Pacific  IUiil\i'ay  Company. 
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V, 

STATE  of  Texas. 
( Tex.  Crlm.  App ) 

1.  A  peaee  olllcer  attempting  to  vtake 
an  arreiit  for  nnlaiyfnlly  oarryinv 
arnin  must  make  known  to  accused  under 
what  authority  the  arrest  is  made,  aItho^gh 
by  statute  he  has  power  to  make  the  arrest 
without  warrant,  where  he  is  by  statute  re* 
quired  In  executing  warrants  to  make  known 
his  authority. 

2.  Tlte  dnty  of  a  peace  olllcer  to  arrest 
defendant  for  nnlanrfnlly  carrytngr 
arms  should  not  be  given  in  charge  to  the 
Jury  upon  a  trial  for  killing  such  ofllcer  while 
he  was  attempting  to  arrest  accused,  where 
deceased  did  not  disclose  his  authority,  and 
accused  did  not  know  that  he  was  an  officer 
or  was  attempting  to  arrest  him  for  an  of- 
fense, since,  under  such  circumstances,  ac- 
cused had  a  right  to  resist  the  arrest  with 
whatever  force  was  necessary. 

(November  27,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Grimes  County 
convicting  him  of  manslaughter.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  "W.  "W.  Meaclinmf  for  appellant: 

NoTR. — For  earlier  cases  in  this  series  as  to 
killing  ofllcer  making  arrest,  see  note  to  State 
▼.  Hunter  (N.  C.)  8  L.  R.  A.  535;  State  ▼. 
Taylor  (Vt.)  42  L.  R.  A.  678,  and  note  as  to 
what  Information  an  accused  person  Is  entitled 
to  at  the  time  of  his  arrest ;  and  Boberson  ?. 
State  (Fla.)  62  L.  R.  A.  751. 
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Some  unknown  persons,  and  not  the  ap- 
pellant, committed  a  breach  of  the  peace  by 
yelling  oxit  of  sight  of  the  constable.  The 
whole  charge  of  the  court  upon  the  rights 
and  duties  of  a  peace  officer,  when  an  offense 
of  this  nature  should  be  committed  in  his 
view,  to  make  an  arrest  without  warrant,  is 
wholly  inapplicable  to  the  facts  of  this  case, 
and  such  cnarge  was  upon  the  weight  of  the 
evidence  to  the  material  injury  of  appellant. 

There  is  no  law  which  gives  the  officer  the 
right  to  arrest  the  person  unlawfully  carry- 
ing the  pistol  without  informing  the  de- 
fendant by  what  authority  he  is  making 
such  arrest  and  the  reasons  therefor. 

Penal  Code  1805,  art.  342  (322),  title  9, 
chap.  4,  p.  53;  Russell  v.  State,  37  Tex. 
Crim.  Rep.  314,  39  S.  W.  674;  ^forrison  v. 
State,  37  Tex.  Crim.  Rep.  601,  40  S.  W.  591 ; 
Lynch  V.  State  (Tex.  Crim.  App.)  57  S.  W. 
1130;  Miers  v.  State,  34  Tex.  Crim.  Rep. 
131,  20  S.  W.  1074. 

Mr.  Robert  A.  John  for  the  State. 

Brooks,  J.,  delivered  the  opinion  of  the 
court :. 

Appellant  was  convicted  of  manslaughter, 
and  his  punishment  assessed  at  three  years^ 
confinement  in  the  penitentiary. 

Appellant  filed  a  motion  in  arrest  of  judg- 
ment, insisting  that  the  indictment  was  in- 
sufficient. After  a  careful  inspection  of  the 
same,  we  are  of  opinion  that  it  is  in  the 
usual  form,  and  appellant's  objections  are 
without  merit.  The  following  is,  in  sub- 
stance, the  testimony  adduced  upon  the 
trial:  C.  J.  Davis  testified  that  he  knew 
defendant,  Montgomery,  and  deceased.  Hall. 
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Witness  resided  about  1  of  a  mile  from  the 
store  at  Bedias.  The  schoolhouse  was  with- 
in a  few  hundred  yards  of  the  store.  There 
was  a  debating  society  at  the  schoolhouse 
on  the  night  of  April  15th.  After  the  de- 
bate closed  deceased,  witness,  and  others 
were  standing  by  the  side  of  the  house, 
talking,  and  there  were  also  others  stand- 
ing near.  Deceased  wa«  rolling  a  cigarette. 
Witness  heard  some  yelling  down  towards 
the  graveyard,  in  or  near  the  public  road, 
and  called  deceased's  attention  to  it.  De- 
ceased got  his  horse,  and  about  this  time 
the  yelling  began  down  the  road.  Deceased, 
being  the  constable  of  the  precinct,  imme- 
diately got  on  his  horse,  and  started  down 
the  road  in  the  direction  of  the  yelling. 
After  deceased  had  gone,  passing  a  bunch  of 
trees  about  20  yards  away,  witness  heard  a 
shot  fired  down  the  road  in  the  direction  of 
where  he  had  heard  the  yelling.  Did  not 
see  deceased  at  the  time  any  of  the  shots 
were  fired.  After  the  shooting,  witness  went 
down  the  road,  and  found  deceased  lying 
on  the  ground  near  the  side  of  the  public 
road.  Five  shots  were  fired  in  all.  Be- 
tween the  first  shot  and  the  last  there  was 
a  short  interval,  about  two  or  three  minutes. 
Deceased  was  not  armed.  The  killing  oc- 
curred about  300  or  400  yards  from  the 
schoolhouse.  Dr.  Weather sbee  testified  that 
he  was  called  to  see  deceased,  and  found 
him  lying  on  the  ground  by  the  side  of  the 
public  road  leading  from  Bedias  to  lola. 
When  witness  reached  the  place,  "deceased 
was  suffering  a  great  deal  of  pain,  and  asked 
me  if  I  thought  he  would  live.  I  told  him, 
'No.'  He  said  he  did  not  think  he  would 
live.  Deceased  then  said  that  at  the  time  of 
the  difficulty  he  rode  up,  and  put  his  hand 
on  the  man's  shoulder,  and  said  to  him, 
'Consider  yourself  under  arrest,  brother, 
and  he  shot  me.'  Deceased  said  he  did  not 
know  the  name  of  the  man  who  shot  him, 
but  Dakin,  who  was  present,  knew  him." 
Coulson  testified  he  was  traveling  down  the 
road  with  defendant  and  several  others; 
that  when  they  had  reached  a  point  about 
200  yards  from  -the  schoolhouse  defendant 
shot  off  his  pistol  in  the  air.  Witness  and 
defendant  were  riding  side  by  side  along  the 
public  road.  Witness  did  not  hear  any  yell- 
ing in  the  crowd  before  the  shooting.  When 
defendant  fired  his  pistol  off  in  the  air,  he 
did  not  put  it  up;  "and  just  after  defend- 
ant fired  the  pistol  a  man  [deceased]  rode 
up  behind  us  m  the  road,  and  put  his  right 
hand  on  defendant's  shoulder,  and  said, 
'Consider  yourself  under  arrest,  Bud.'  De- 
fendant snid,  'I  God,  I  reckon  not ;'  and  then 
the  shooting  began.  Three  or  four  shots 
were  fired.  Defendant  left  at  once."  Wit- 
ness and  the  other  parties  remained  with 
deceased  a  little  while.  Dakin  testified:  "I 
think  deceased  had  defendant  by  the  shoul- 
def.  Defendant  told  deceased  to  turn  him 
loose,  at  least  one  time,  maybe  twice.  De- 
ceased did  not  tell  defendant  who  he  was,  or 
that  he  was  an  officer,  or  that  he  had  a  war- 
rant for  him,  or  why  he  arrested  him."  De- 
fendant testified  that  he  did  not  know  de- 
ceased, and  did  not  know  who  he  was  the 
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night  he  was  killed;  did  not  know  that  he 
was  an  officer  or  constable  of  Bedias  pre- 
cinct. 

Appellant  complains  of  the  following  por- 
tions of  the  charge  of  the  court:  "You  are 
instructed  that  our  Penal  Statutes  provide, 
if  any  person  shall  go  into  or  near  any  pub- 
lic place,  and  shall  rudely  display  any  pistol 
or  other  deadly  weapon  in  a  manner  calcu- 
lated to  disturb  the  inhabitants  of  such 
public  place,  he  would  be  guilty  of  a  mis- 
demeanor coming  within  the  provisions  and 
classed  by  law  as  an  offense  against  the 
public  peace,  and  that  any  public  road  is  a 
public  place  within  the  meaning  of  the  law, 
and  that  a  peace  officer  or  any  other  person 
may  without  warrant  arrest  any  person  com- 
mitting such  offense  in  his  presence  or  with- 
in his  view;  also  that  the  unlawful  carry- 
ing of  a  pistol  by  a  person  on  or  about  his. 
person  is  also  a  misdemeanor,  classed  by 
law  also  as  an  offense  against  the  public 
peace,  and  any  person  so  guilty  of  unlaw- 
fully carrying  a  pistol  may  be  arrested  with- 
out warrant  by  any  peace  officer  on  his  own 
knowledge  that  said  person  is  so  guilty  of 
unlawfully  carrying  arms,  or  upon  informa- 
tion of  some  credible  person;  and  the  law 
makes  it  his  duty  under  penalty  to  make 
such  arrest;  and  u  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  was  then  and  there  guilty  of 
both  or  either  of  above-described  offenses 
classed  as  offenses  against  the  public  peace, 
and  that  the  same  was  then  and  there  com- 
mitted in  the  presence  or  within  the  view 
of  the  deceased,  and  that  the  deceased  then 
and  there  knew  that  the  defendant  was  then 
and  there  carrying  on  or  about  his  person  a 
pistol  (if  he  was  so  carrying  said  pistol), 
and  attempted  to  make  a  lawful  arrest  of 
the  defendant  for  both  or  either  of  said  of- 
fenses, under  the  circumstances  described, 
and  that  the  deceased  was  then  and  there  a 
constable  and  peace  officer  of  Grimes  coun- 
ty, and  that  the  defendant  shot  and  killed 
the  deceased,  not  for  the  purpose  of  protect- 
ing his  person  from  unlawful  violence,  nor 
for  the  purpose  of  preventing  an  illegal  or 
.supposed  illegal  arrest,  but  for  the  purpose 
of  killing  the  deceased,  or  of  preventing  the 
deceased  from  lawfully  arresting  him,  then 
he  cannot  justify  on  the  ^ound  of  self-de- 
fense in  killing  deceased  ,(if  he  killed  him), 
as  done  in  his  lawful  self-defense,  and  he 
would  be  guilty  of  murder  in  the  first  de- 
gree, as  you  may  find  from  the  evidence  be- 
yond a  reasonable  doubt  the  existence  of  ex- 
press malice  as  hereinbefore  explained  to 
you,  or  of  murder  in  the  second  degree  as 
you  may  find  from  the  evidence  that  express 
malice  has  not  been  established  by  the  evi- 
dence beyond  a  reasonable  doubt  as  an  exist- 
ing fact,  and  of  the  existence  of  implied  mal- 
ice on  the  part  of  defendant  as  hereinbefore 
or  may  be  hereinafter  explained  to  you  in 
this  charge,  or  of  manslaughter  as  you 
may  find  from  the  evidence,  the  existence  of 
sudden  passion  aroused  by  an  adequate 
cause  as  the  same  is  hereinbefore  or  may  be 
hereinafter  explained  in  this  charge."  "Or 
if  you  shall  believe  that  the  deceased,  when 
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he  attempted  to  arrest  the  defendant  (if  he 
did  so),  did  not  know  that  defendant  waa 
then  and  there  unlawfully  carrying  on  his 
person  a  pistol,  or  that  the  offense  commit- 
ted against  the  public  peace  committed  by 
defendant  (if  committed  in  rudely  display- 
ing a  pistol  in  a  public  place)  was  not  com- 
mitted in  the  presence  or  sight  of  the  de- 
ceased, then  such  arrest  would  be  illegal ;  or 
if  he  did  know  that  the  defendant  was  then 
and  there  unlawfully  carrying  on  his  per- 
son a  pistol,  or  that  such  rude  displaying  of 
a  pistol  by  the  defendant  in  a  public  place 
(if  committed)  was  committed  in  the  pres- 
ence or  in  the  sight  of  the  deceased,  and 
that  the  deceased,  when,  as  an  officer,  he  at- 
tempted to  arrest  the  defendant  (if  he  did 
so),  had  the  time  and  opportunity  to  in- 
form the  defendant  by  what  authority  he 
was  making  such  arrest,  and  the  reasons 
therefor,  before  the  defendant  shot  him,  and 
did  not  so  inform  said  defendant,  then  such 
arrest  or  attempt  at  the  arrest  of  defendant 
would  be  illegal;  and  in  case  you  believe 
such  arrest  or  attempt  to  arrest  by  the  de- 
ceased of  the  defendant  was  illegal,  then 
the  defendant  had  the  right  to  resist  such 
illegal  arrest,  or  attempt  at  arrest,  and  to 
use  all  the  force  that  was  necessary,  or  from 
all  the  facts  and  circumstances  surrounding 
him  at  the  time,  and  viewed  from  his  stand- 
point at  the  time,  reasonably  appeared  to 
him  was  necessary,  to  resist  such  arrest  or 
attempt  at  arrest;  and  if  he  used  no  more 
force  than  above  described  he  would  be  jus- 
tified, and  you  will  acquit  him;  but  iu  re- 
sisting such  arrest  or  attempt  at  arrest,  if 
you  shall  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  he  used  more  force 
than  was  necessary,  or  from  all  the  facts 
and  circumstances  surrounding  him  at  the 
time,  and  viewed  from  his  standpoint  at  the 
time,  reasonably  appeared  to  him  was  neces- 
sary, to  protect  himself  from  such  arrest  or 
attempt  at  arrest,  and  that  the  defendant 
shot  and  killed  the  deceased  by  the  iise  of 
such  unnecessary  and  illegal  force,  he  would 
be  guilty  of  murder  as  you  may  find  from 
the  evidence  the  existence  of  malice,  or  of 
manslaughter  as  you  may  find  from  the  evi-. 
dence  the  existence  of  sudden  passion,  aris- 
ing from  an  adequate  cause,  rendering  his 
mind  at  the  time  incapable  of  cool  reflec- 
tion." His  objections  are  that  the  charges 
are  upon  the  weight  of  the  evidence,  calcu- 
lated to  impress  the  jury  with  the  idea  that 
under  the  circumstances  therein  set  forth, 
as  defining  offenses  against  the  public  peace, 
the  peace  officer  must  act  under  a  penalty 
for  failure  to  make  such  arrest;  and  to  im- 
press the  jury  with  the  idea  that  defendant 
used  more  force  than  was  necessary;  and 
under  the  facts  of  this  case  such  charges 
should  not  be  given.  We  do  not  think  the 
facts,  as  stated  above,  authorized  the  jury 
to  be  charged  on  the  duty  of  an  officer  to 
make  an  arrest  at  all.  Under  article  342, 
Penal  Code,  which  is  a  special  provision, 
and  is  not  controlled  by  other  statutes  relat- 
ing to  arrests,  it  is  expressly  provided  that 
a  person  violating  the  law  by  unlawfully 
carrying  arms  may  be  arrested  by  a  peace 
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officer,  without  warrant,  upon  his  own 
knowledge  or  upon  information  of  some 
credible  person.  Under  said  article  a  peace 
officer  may  arrest  upon  information  of  a 
credible  person,  although  the  offender  may 
be  in  a  distant  part  of  the  county  at  the  time 
the  information  is  given;  and,  although 
the  arrest  may  not  be  immediately  made  or 
attempted,  yet  said  arrest^  if  properly 
made,  would  be  lawful.  Jacobs  v.  mate,  28 
Tex.  App.  80,  12  S.  W.  408.  Then  the  ques- 
tion arises.  How  must  the  arrest  be  proper- 
ly made?  Article  278,  Code  Crim.  Proc., 
provides:  "In  executing  a  warrant  of  ar- 
rest it  shall  always  be  made  known  to  the 
person  accused  under  what  authority  the 
arrest  is  made,  and  if  requested  the  warrant 
shall  be  (exhibited  to  him."  The  law  con- 
templates that  the  warrant  directing  the  ar- 
rest of  a  person  charged  with  crime  will  be 
in  the  possession  of  the  officer  when  he 
makes  the  arrest  under  it,  for  he  is  required 
to  exhibit  it  if  called  upon  to  do  so.  This  is 
based  upon  a  wise  public  policy,  one  purpose 
of  which  is  that  the  officer  shall  exhibit  such 
evidence  of  his  authority  to  make  the  ar- 
rest as  will  be  deemed  sufficient  to  take  from 
the  person  who  is  arrested  all  right  to  ques- 
tion the  authority  of  the  officer.  Cabell  v. 
Arnold,  86  Tex.  102,  22  L.  R.  A.  87,  23  S. 
W.  645.  However,  if  the  party  about  to  be 
arrested  knows  the  capacity  and  purpose  of 
the  officer,  it  is  not  necessary  for  the  officer 
to  make  known  said  purpose,  or  in  what 
capacity  he  is  acting.  Plasters  v.  State,  1 
Tex.  App.  673.  Under  article  342,  Penal 
Code,  supra,  and  the  other  articles  relating 
to  disturbances  of  the  peace,  arrests  may  be 
made  without  warrant;  but  clearly  this 
must  be  done  within  the  spirit  of  article 
278,  Code  Crim.  Proc., — ^that  is,  if  a  person 
proposes  to  arrest  another  for  a  disturbance 
of  the  peace,  or  for  carrying  a  pistol,  he 
must  make  known  to  the  person  accused  un- 
der what  authority  the  arrest  is  made.  The 
other  provisions  of  said  article  requiring 
him  to  exhibit  a  warrant  do  not  apply,  be- 
cause the  law  authorizes  him  to  arrest  with- 
out warrant  under  the  conditions  above  stat- 
ed. Now,  reverting  to  the  facts  of  this  case, 
we  find  that  appellant  was  going  along  n 
public  road  at  night,  and  shot  off  his  pis- 
tol ;  that  he  did  not  know  deceased ;  did  not 
know  the  capacity  in  which  deceased  w^as 
acting;  and  without  any  character  of  warn- 
ing on  the  part  of  deceased,  without  any 
notification  on  his  part  that  he  was  an  ofii- 
cer,  without  any  statement  from  him  that 
he  arrested  -him  for  violating  the  law, 
he  was  seized  by  deceased.  Thereupon  ap* 
pellant  protested  once  or  twice,  as  stated  by 
one  of  the  witnesses,  against  such  seizure, 
and  then  fired  at  deceased  several  times,  one 
of  the  shots  killing  him.  There  is  no  evi- 
dence in  the  record  that  the  offense  commit- 
ted by  appellant  was  in  the  presence  of  de- 
ceased, nor  is  there  any  statement  that  any 
credible  person  had  -informed  deceased  that 
defendant  had  committed  any  offense  au- 
thorizing him  to  arrest  him  under  the  above 
statute,  without  warrant.  However,  if  it 
may  be  conceded  that  deceased  was  within 
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view  of  the  offense  committed  by  appellant, 
— ^and  there  are  some  circumstances  indicat- 
ing that  he  probably  saw  defendant  shoot 
the  pistol, — ^then,  when  he  apjproached  de- 
fendant, it  was  his  duty  to  notify  him  that 
he  arrested  him,  and  of  the  capacity  in 
which  he  was  acting.  In  the  absence  of 
such  notice,  defendant  would  have  the  right 
to  resist  such  unlawful  arrest,  and  use  what- 
ever force  was  necessary  to  accomplish  such 
resistance.  Of  course,  in  doing  so  he  must 
not  use  any  more  force  than  is  necessary, 
viewed  from  appellant's  standpoint  at  the 
time  of  said  resistance.  If  he  does,  then 
he  might  be  guilty  of  manslaughter  or  mur- 


der in  the  second  degree,  as  the  circumstan- 
ces might  justify  the  jury  in  finding  under 
proper  charges.  For  a  full  discussion  of 
these  questions,  see  Miller  v.  State,  32  Tex. 
Crim.  Rep.  320,  20  S.  W.  1103;  Ex  parte 
Sherwood,  29  Tex.  App.  334,  15  S.  W.  812. 
The  trial  court  erred  m  giving  the  charges 
complained  of,  as  the  same  were  not  author- 
ized by  the  evidence  adduced,  for  there  was 
no  evidence  showing  appellant  knew  de- 
ceased was  an  officer,  or  was  attempting  to 
arrest  him  for  an  offense. 

For  the  errors  discussed,  the  judgmerU  is 
reversed,  and  the  cause  remanded. 


TEXAS  SUPREME  COURT. 


Bettie  LIPSCOMB  et  al,,  Plffs.  in  Err,, 

V, 

HOUSTON    &    TEXAS    CENTRAL    RAIL- 
WAY  COMPANY  'et  al. 


( 


.Tex.. 
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%m  An  express  company  ivlilcli,  nnder 
contract  'tvltli  a,  railroad  company, 
Itmm  a  partlcnlar  car  or  part  of  a  car  In 
a  train  controlled  by  the  latter  for  its  use  is 
not  within  the  terms  of  a  statute  giving  dam- 
ages for  death  caused  by  the  negligence  of 
the  "proprietor,  owner,  charterer,  or  hirer  of 
any  railroad,  steamboat,  stage  coach,  or  other 
Tehicle  for  the  conveyance  of  goods  or  pas- 
sengers," or  of  their  seryants. 

2.  Tlie  net  of  a  servant  of  a  railroad 
company  Instructed  to  Tratcn  a  sta- 
tion and  catcli  bnrsrlars,  in  mistaking 
a  coemployee  for  a  burglar  and  shooting 
him  through  want  of  proper  care,  will  ren- 
der the  company  liable,  although  the  shoot- 
ing was  intentional,  under  a  statute  making 
railroad  companies  liable  for  death  caused  by 
the  unfitness,  negligence,  or  carelessness  of 
their  servants. 

3.  No  Implication  of  authority  on  the 
part  of  a  railroad  station  affcnt  to  em- 
ploy third  persons  to  watch  the  station  and 
catch  burglars  arises  from  the  fact  that  he 
had  authority  to  do  such  acts  himself. 

4.  Tbat  persons  properly  employed  to 
ffnard  a  station  serve  without  pay  will 
not  absolve  the  railroad  company  from  liabil- 
ity for  injuries  resulting  from  their  negli- 
gence. 

B.  A  -verdict  cannot  be  directed  aaratnst 
a  defendant  in  an  action  ior  wrongful 
death  where  there  are  unsettled  questions  of 
fact  upon  which  liability  depends. 

O.  'Whether  or  not  a  railroad  company 
In  plactnfc  persons  In  Its  station  to 
snard  aeralnst  bnrfflars  owes  the  duty 
to  employees  to  instruct  the  guards  and  warn 
the  employees  so  as  to  avoid  injury  to  them 
is  a  question  for  the  Jury  under  all  the  cir- 
cumstances of  the  case. 

Z.  The  omission  of  a  railroad  station 
aflrent,  upon  placing  persons  In  the  station 
to  guard  against  burglars,  to  take  necessary 


Note. —  For  another  case  In  this  series  aa  to 
liability  of  master  for  killing,  by  servants  set 
CO  guard  premises,  of  person  coming  lawfully 
thereon,  see  Davis  v.  Hough telin  (Neb.)  14  L. 
B.  A.  737. 
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precautions  to  guard  against  injury  to  other 
employees,  will  be  regarded  as  that  of  the 
company,  for  the  consequences  of  which  it 
will  be  liable. 

8.  Opinions  as  to  the  authority  of  sta- 
tion aarcnts  to  employ  persons  to  guard 
against  burglars,  deduced  from  known  duties 
of  such  agents,  are  not  admissible  in  an  action 
against  the  railroad  company  for  Injuries 
caused  by  such  guards. 

O.  ISvldence  that  a  deceased  person 
^Mras  a  member  of  a  church  and  did  not 
use  profane  language  is  not  admissible  upon 
the  amount  of  damage  to  be  awarded  for  his 
wrongful  death. 

10.  Upon  the  Question  of  the  measure 
of  damages  for  a  wrongful  death  evidence 
that  plalntlfts  have  received  money  from  in- 
surance upon  decedent*s  life  is  not  admissible. 

(November  4,  1901.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judicial  District 
to  review  a  judgment  reversing  a  judgment 
of  the  District  Court  for  Dallas  (jounty  in 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintiffs'  intestate.  Reversed  in 
part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  M.  M.  Parks  and  Carden  Sc 
Carden,  for  plaintiffs  in  error: 

Moore's  knowledge  was  the  company's 
knowledge. 

TeoHis  Mexican  R,  Co.  v.  Whitmore,  58 
Tex.  287 ;  Ft.  Worth  d  D.  C.  R.  Co.  v.  Wil- 
son, 3  Tex.  Civ.  App.  583,  24  S.  W.  680; 
St.  Louis  8.  W.  R.  Co.  v.  Threat,  12  Tex. 
Civ.  App.  375,  34  S,  W.  162. 

The  company  is  liable  because  it  failed 
to  warn  Lipscomb. 

Galveston,  H.  d  S.  A.  R.  Co.  v.  Garrett, 
73  Tex.  262,  13  S.  W.  62;  Missouri,  K.  d  T. 
R.  Co.  V.  Walker  (Tex.  Civ.  App.)  26  S.  W. 
513;  Missouri  P.  R.  Co.  v.  Watts,  64  Tex. 
568;  Missouri  P.  R.  Co.  v.  Callbreath,  66 
Tex.  526,  1  S.  W.  622;  Missouri  P.  R.  Co. 
V.  White,  76  Tex.  102,  13  S.  W.  65;  Baxter 
V.  Roberts,  44  Cal.  187,  13  Am.  Rep.  160; 
EUedge  v.  National  City  d  0.  R.  Co.  100 
Cal.  282,  34  Pac.  720;  Coombs  v.  New  Bed- 
ford Cordage  Co.  102  Mass.  572,  3  Am.  Rep 
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506;  Perry  ▼.  Marsh,  25  Ala.  659;  Williama 
V.  Clougk,  3  HurUt.  A  N.  258;  Clarke  v. 
HolnPis,  7  Hurlst.  A  N.  937;  /9nii<^  v.  0(r- 
ford  Iron  Co.  42  N.  J.  L.  467,  36  Am.  Rep. 
535;  1  Shearin.  &  Redf.  Neg.  5th  ed.  S  203; 
3  Elliott,  Railroads,  8  1283. 

Moore  and  Gatlin  acted  within  the  scope 
of  their  respective  duties. 

Southern  i*.  R.  Co,  v.  Kennedy,  9  Tex. 
Civ.  App.  232,  29  8.  W.  394;  EchoU  v. 
Dodd,  20  Tex.  191 ;  Eaet  Line  d  R.  River  R. 
Co.  V.  Scott,  68  Tex.  697,  5  S.  W.  501 ;  In- 
ternational d  O.  y.  R.  Co.  V.  Anderson,  82 
Tex.  510,  17  S.  W.  1039;  St.  Louis  8.  W.  R. 
Co.  V.  Gnffith,  12  Tex.  Civ.  App.  631,  35  S. 
W.  741;  Tewas  d  P.  R.  Co.  v.  Graves,  2 
Posey,  Unrep.  Cas.  (Tex.)  306;  Fick  v. 
Chicago  d  N.  W.  R.  Co.  68  Wis.  469,  60  Am. 
Rep.  878,  32  N.  W.  527;  14  Am.  &  £ng. 
£nc.  Law,  p.  810;  St.  Louis,  I.  M.  d  S.  R. 
Co.  v.  Oshorn,  67  Ark.  399,  55  S.  W.  142. 

The  company  is  liable,  as  a  matter  of 
law,  for  Gatlin's  act,  because  the  killing 
was  wrongful. 

Southern  P.  Co.  v.  Bender  (Tex.  Civ. 
App.)  57  8.  W.  574;  Calveston,  B.  d  S.  A. 
R.  Co.  v.  Donahoe,  56  Tex.  162;  Croft  v. 
Smith  (Tex.  Civ.  App.)  51  8.  W.  1089; 
OoToia  V.  Sanders,  90  Tex.  103,  37  8.  W. 
314. 

It  was  proper  for  the  jury  to  assess  dam- 
ages resulting  from  pecuniary  injuries,  and 
if  the  damages  were  sustained  by  the  loss 
of  bodily  care  or  intellectual  culture,  or 
moral  training,  the  jury  in  at  liberty  to  al- 
low them;  and  that  deceased  was  a  mem- 
ber of  the  church  and  did  not  use  profane 
language,  etc.,  tended  to  show  that  his 
death  entailed  a  loss  of  moral  training. 

Missouri  P.  R.  Co.  v.  Lehmherg,  75  Tex. 
61,  12  S.  W.  838;  Galveston.  U.  d  S.  A.  R. 
Co.  V.  aonnley  (Tex.  Civ.  App.)  27  8.  W. 
1052 ;  Houston  d  T.  C.  R.  Co.  v.  Courser,  57 
Tex.  304;  2  Thomp.  Neg.  S  1290;  Pierce, 
Railroads,  §  396. 

Messrs.  Alexander  Sc  THompson,  for 
defendant  in  error  the  express  company: 

The  ri^ht  to  maintain  a  civil  action  of 
this  character  did  not  exist  at  common  law, 
and  if  any  action  exists  it  is  purely  by  vir<« 
tue  of  the  statute  of  Texas,  art.  3017 
(2899). 

Hendrick  v.  Walton,  69  Tex.  192,  6  S.  W. 
749;  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S. 
754.  24  I  J.  ed.  580;  Eden  v.  Lexington  d  F. 
II.  Co.  14  B.  Mon.  204 ;  Whitford  v.  Panama 
n.  Co.  23  N.  Y.  405;  2  Thomp.  Neg.  §  72, 
note  2. 

The  statutes  of  Texas,  .subdiv.  1,  art.  3017 
( 2800 ) ,  prescribing  a  cause  of  action  for  in- 
juries resulting  in  death,  can  have  no  ap- 
plication to  defendant.  Wells,  Fargo  &  Co., 
under  the  pleadings  and  evidence,  because 
It  was  not  alleged  or  shown  to  be  either  the 
^'proprietor,"  "owner,"  "charterer"  or  "hir- 
er" of  any  railroad,  train,  or  other  "vehi- 
cle," or  thing  named  in  the  statute,  and  in 
use  on  or  in  connection  with  the  Houston  & 
Texas  Central  Railway. 

Tex.  Stat.  1896,  art!  3017  (2899)  ;  Twner 
v.  Cross,  83  Tex.  231,  15  L.  R.  A.  202,  18 
S.  W.  578;  Burton  v.  Galveston,  FI.  d  S.  A. 
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R.  Co.  61  Tex.  527 ;  Hendrick  v.  Walton,  iVA 
Tex.  195,  6  8.  W.  749;  Margrave  v.  Vauyhn. 
82  Tex.  348,  18  8.  W.  695;  MononyahcU 
Bridge  Co.  v.  Pittsburgh  d  B.  R.  Co.  114  Pa. 
484,  8  Atl.  233. 

W*here  the  right  to  recover  damages  occa- 
sioned by  death  is  conferred  by  statute 
against  certain  persons  only,  the  right  can 
be  asserted  and  enforced  against  such  per- 
sons and  none  others,  and  the  courts  are 
not  at  liberty  to  expand  the  statute  so  as 
to  embrace  persons  not  therein  enumerated. 

Turner  v.  Cross,  83  Tex.  228,  15  L.  R.  A. 
262,  18  8.  W.  578;  Detroit  v.  Chaffee,  70 
Mich.  80,  37  N.  W.  882;  Deftt  v.  Ross,  52 
Miss.  188;  Scott  v.  Simons,  70  Ala.  352; 
Denn  v.  Reid,  10  Pet.  524,  9  L.  ed.  519; 
Sedgw.  Stat.  &  Const.  L.  2d  ed.  9S  194,  195, 
219,  220. 

This  defendant,  having  been  charged  with 
no  negligence  in  the  employment  of  an  im- 
proper agent,  or  with  a  breach  of  any  duty 
owed  to  the  deceased,  it  cannot  be  held  lia- 
ble under  subdiv.  2  of  the  statute. 

Flemit^g  v.  Teicas  Loan  Agency,  87  Tex. 
238,  26  L.  R.  A.  250,  27  8.  W.  126;  Mar- 
grave V.  Vaughn,  82  Tex.  349,  18  8.  W.  695; 
Hendrick  v.  Walton,  69  Tex.  192,  6  8.  W. 
749. 

Lipscomb  was  an  absolute  stranger  to 
Wells,  Fargo,  &  Co.,  or  any  train  on  which 
it  did  business,  and  was  a  party  whose  ex- 
istence was  not  known  to  said  company, 
much  less  the  fact  that  he  was  in  any  jeop- 
ardy whatsoever. 

Mexican  Xat.  R.  Co.  v.  Crum,  6  Tex.  Civ. 
App.  703,  25  S.  W.  1126;  Siceeny  v.  Old 
Colony  d  A-.  R.  Co.  92  Mass.  372.  87  Am. 
Dec.  644;  Shearm.  &  Redf.  Neg.  5th  ed.  §S 
8,  9 ;  1  Thomp.  Neg.  p.  303. 

The  court  should  have  directed  a  verdict 
for  defendants  because  the  evidence  was  un- 
disputed that  Gatlin  acted  imder  a  reason- 
able apprehension  of  danger  in  shooting. 

Tex.  Penal  Code,  art.  679  (574)  ;  March 
V.  Walker,  48  Tex.  373;  Gray  v.  Combs,  7 
J.  J.  Marsh.  478,  23  Am.  Dec.  431 ;  Redd  v. 
State,  99  6a.  210,  25  8.  E.  268;  4  Bl.  Com. 
180. 

Messrs.  Rnsaell  De  Armond  and  W.  J. 
J.  SmitH  for  defendant  in  error  the  rail- 
way company. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  plaintiffs, 
the  widow  and  minor  children  of  Jbhn  Lips- 
comb, to  recover  damages  for  the  killing  of 
John  Lipscomb  by  persons  alleged  to  have 
acted  in  such  killing  as  the  servants  of  the 
two  companies.  In  the  district  court,  upon 
a  trial  before  a  jury,  a  verdict  for  the  plain- 
tiffs against  both  companies  was  directed, 
the  only  question  left  to  the  jury  being  as  to 
the  amount  of  the  damages.  Upon  appeal 
to  the  court  of  civil  appeals,  it  was  held  by 
.that  court  that  the  express  company  was 
not  shown  to  be  one  of  the  classes  of  persons 
made  liable  by  the  statute  for  a  killing  ly 
its  servants,  and  that  the  railroad  company 
was  not  made  liable  for  the  killing  in  que.^- 
tion  bv  its  servants,  held  to  have  been  an 
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intentional,  and  not  a  negligent,  one,  with- 
out allegation  and  proof  of  the  unfitness  of 
Buch  servants,  and  the  judgment  of  the  dis- 
trict court  was  reversed,  and  the  cause  re- 
manded. This  writ  of  error  was  granted 
upon  the  allegation  in  the  application  of 
the  plaint ifTs  that  the  decision  of  the  court 
of  civil  appeals  practically  settled  the  case 
against  them,  and  all  the  questions  raised 
uu  the  appeal  are  before  this  court. 

The  evidence  showed  that  Lipscomb  was 
shot  at  the  station  of  the  railroad  company 
at  Rice,  at  about  5  o'clock  in  the  morning 
of  October  10,  1899,  by  one  Gatlin,  Who  had 
been  stationed  in  the  building  by  one  Moore, 
the  station  a£;ent  of  the  railroad  company, 
and  the  local  agent,  also,  of  the  express 
company,  to  keep  watch  for  and  catch  ixxr- 
glars.  The  staUon  had  been  entered  sev- 
eral times,  and  goods  in  the  possession  of 
the  express  company  had  been  stolen,  and 
Moore,  for  several  nights  before  the  killing 
of  Lipscomb,  had  kept  watch  in  the  station 
until  12  or  1  o'clock  and  had  caused  Gat- 
lin  and  one  West  to  arm  themselves  and 
guard  the  station  for  the  remainder  of  the 
night.  His  only  instructions  to  them  were 
to  catch  the  burglars.  Lipscomb  and  Dav- 
enport were  the  engineer  and  fireman,  le- 
bpectively,  upon  a  freight  train  of  the  rail- 
road company  which  was  traveling  north- 
ward through  Rice  to  Ennis.  At  a  point 
south  of  Rice  the  boiler  became  so  impaired 
as  to  render  it  impracticable  to  carry  the 
train  through,  and,  upon  telegraphic  orders 
from  headquarters  at  Ennis,  those  in  charge 
of  it  left  the  cars  composing  the  train  at 
one  of  the  stations,  and  proceeded  north- 
ward with  only  the  enffine  and  caboose. 
When  Rice  was  reached  the  boiler  had 
failed  so  that  it  was  impossible  to  carry  it 
further,  and  the  engine  and  caboose  were 
carried  past  the  station,  and  backed  into 
the  switch  north  of  it.  The  engineer  and 
fireman  then  went  together  to  the  station 
to  report  the  condition  and  get  orders, 
which,  according  to  some  of  the  evidence, 
was  in  the  line  of  their  duty.  Finding  the 
doors  of  the  waiting  room  locked,  they  went 
to  the  window,  and  made  noise  which  awak- 
ened Gatlin,  who,  with  West,  was  asleep 
in  the  room,  and  he,  mistaking  them  for 
burglars,  fired  his  gun  at  Lipscomb,  whom 
he  saw  at  the  window,  and  inflicted  the 
wounds  from  which  he  died.  The  acts  and 
appearance  of  Lipscomb  and  Davenport  im- 
mediately preceding  the  shooting  are  told  in 
detail  by  the  witnesses,  with  some  differen- 
ces; the  purpose,  on  the  one  hand,  being  to 
show  that  there  was  nothing  to  occasion 
Gatlin's  mistake,  and,  on  the  other  hand,  to 
show  that  the  appearance  and  movements 
of  the  parties  were  such  as  to  reasonably 
justify  his  belief  that  they  were  burglars 
trying  to  ente^  the  depot,  and  that  just  be- 
fore he  fired  the  party  at  the  window,  Lips- 
comb, was  preparing  to  shoot  him. 

No  notice  had  been  given  to  employees  of 
the  presence  of  armed  guards  in  tlie  station 
or  of  any  dangers  to  be  encountered  in  ap- 
proaching it  at  night.  Some  of  the  evidence 
a  night  ofllce,  that  the  operator  was  not 
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a  night  office,  that  the  operator  was  not 
expected  to  be  there  at  such  hours  as  that 
at  which  Lipscomb  went  to  it,  that  it  was 
the  duty  of  conductors  to  attend  to  such 
matters,  and  that  the  one  in  charge  of  this 
train  did  not  go  to  this  office,  because  he 
knew  the  operator  would  not  be  there. 
Moore  was  paid  a  salary  by  the  railroad 
company  for  his  services  to  it,  and,  as  com- 
pensation for  his  services  to  the  express 
company,  received  a  conunission  upon  mon- 
eys taken  in  for  it.  While  he  was  the  com- 
mon agent  of  the  two  companies,  he  was 
not  employed  by  them  jointljr,  but  his  ordi- 
nary duties  in  one  were  distinct  from  those 
due  to  the  other.  Whether  or  not  he  was 
authorized  to  employ  guards  for  such  pur- 
poses as  that  for  which  he  secured  the  serv- 
ices of  Gatlin  and  West,  and,  if  so,  whether 
he  in  fact  employed  them  in  behalf  of  either 
or  both  of  the  companies,  and  of  which  one, 
were  disputed  questions  in  the  trial. 

There  was  the  testimony  of  one  witness, 
of  the  admissibility  of  which  we  shall  treat 
further  on,  which  tended  to  show  that 
Moore's  authority  as  station  agent  embraced 
that  of  enlisting  the  aid  of  oUiers  to  guard 
and  protect  the  station  and  other  property 
in  his  charge.  Besides  this,  there  was  no 
evidence  which  went  further  than  to  show 
that  it  was  Moore's  duty,  and  that  he  had 
the  authority  himself,  to  take  care  of  the 
property  and  secure  it  a^inst  depredation, 
and  there  was  direct  testimony  that  he  and 
other  station  agents  were  not  empowered  to 
employ  extra  help  for  any  purpose  without 
the  permission  of  their  superiors,  which  was 
not  obtained  in  this  instance.  Gatlin  had 
previously  worked  at  intervals  about  the 
station  in  handling  freight,  but  was  not  a 
regular  employee  for  any  purpose,  nor  was 
West.  They  were  not  hired  by  Moore,  but 
volunteered  their  services  to  aid  him  in 
catching  the  burglars.  Nothing  was  said 
between  the  parties  to  indicate  that  they 
were  employed  for  the  one  company  or  the 
other,  but  their  services  were  simply  ac- 
cepted by  Moore  in  the  general  way  stated, 
and  he  assisted  them  in  procuring  arms. 

The  evidence  does  not  show  that  any  of 
the  cars  used  by  the  express  company  be- 
longed to  it,  or  that  it  had  hired  or  char- 
ter^ any  of  them,  or  that  it  had  the  ex- 
clusive actual  control  of  any  of  them.  The 
cars  used  by  it  were  in  the  trains  run  by 
the  railroad  company,  and  were  owned,  car- 
ried, and  controlled  by  the  latter  company, 
except  that  the  express  company,  under 
contract  with  the  railroad  company,  had  a 
particular  car  in  the  train,  or,  if  its  busi- 
ness did  not  require  a  whole  car,  a  portion 
of  one,  provided  for  its  use,  to  be  occupied 
by  its  agent  with  the  matter  carried  by  it. 
There  was  no  pleading  or  evidence  that  this 
company  owned  or  had  chartered  or  hired 
any  other  vehicle.  Under  the  contract,  the 
express  company  also  had  the  right  to  re- 
ceive and  store  its  goods  in  the  depot  build- 
ing, and  to  have  its  agent  transact  its  busi- 
ness there,  so  as  not  to  interfere  with  the 
business  of  the  railroad  company. 

We  are  of  the  opinion  that  the  court  of 
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civil  appeals  properly  held  that  the  plead- 
ing and  evidence  failed  to  show  that  the  ex- 
press company  was  liable,  for  the  reason 
that  it  is  not  made  to  appear  that  such 
company  comes  within  the  provisions  of  the 
statute  giving  actions  for  injuries  resulting 
in  death.  Rev.  Stat.  art.  3017.  The  first 
subdivision  of  the  article  referred  to  gives 
such  an  action  "when  the  death  of  any  per- 
son is  caused  by  the  n^ligence  or  careless- 
ness of  the  proprietor,  owner,  charterer,  or 
hirer  of  any  railroad,  steamboat,  stage 
coach,  or  other  vehicle  for  the  conveyance 
of  goods  or  passengers;  or  by  the  unfitness, 
negligence,  or  carelessness  of  their  servants 
or  agents."  The  express  company  is  not 
shown  to  be  either  one  of  these.  The  most 
that  is  pleaded  and  proved  is  that  it  had 
engaged  space  in  cars  otherwise  wholly  con- 
troUeid  by  the  railroad  company,  in  which 
goods,  in  charge  of  its  agents,  were  trans- 
ported by  the  latter  company.  No  sense  of 
any  of  the  words  used  in  this  subdivision  of 
the  statute  would  include  it.  It  is  true, 
other  provisions  of  the  statute  declare  ex- 
press companies  to  be  common  carriers,  but 
article  3017  does  not  create  the  liability 
against  conunon  carriers,  eo  nomine^  but 
only  declares  it  against  the  classes  named. 
The  second  subdivision  gives  an  action  when 
the  death  is  caused  by  the  wronj^ul  act,  neg- 
ligence, imskilfulness,  or  default  of  another. 
It  is  held  in  the  case  of  Hendrick  v.  Walton, 
69  Tex.  192,  6  S.  W.  749,  upon  full  consider- 
ation, that  this  gives  no  action  against  the 
principal  or  master  for  a  death  caused  by 
the  act  of  the  a^nt  or  servant;  and,  al- 
though it  is  held  in  Fleming  v.  Texas  Loan 
Agency,  87  Tex.  238,  26  L.  R.  A.  250,  27  S. 
W.  120,  that  under  this  subdivision  a  corpo- 
ration may  be  made  responsible  for  a  death 
caused  by  its  own  act  or  omission,  this  in 
no  way  changes  the  rule  stated  in  the  form- 
er case.  The  only  contention  here  is  that 
the  express  company  should  be  held  liable 
for  the  act  of  its  servants.  The  action  must 
stand  or  fall  by  the  terms  of  the  statute, 
which  cannot  be  extended  to  include  cases 
omitted  from  its  provisions.  Turner  v. 
Cross,  83  Tex.  218,  16  L.  R.  A.  262,  18  S. 
VV.  678.  The  plaintiffs  have  admitted  in 
their  application  for  writ  of  error,  in  order 
to  give  jurisdiction  to  this  court  over  a  re- 
versed and  remanded  cause,  that  they  can 
produce  no  additional  facts  to  make  a  case 
against  the  express  company,  and  it  is 
therefore  the  duty  of  this  court  to  render 
final  judgment  in  favor  of  that  company. 

The  railroad  company  is  made  liable  for 
a  death  caused  by  its  own  negligence  or  that 
of  its  servants,  and  the  next  question  is  as 
to  the  correctness  of  the  holding  of  the  court 
of  civil  appeals,  as  matter  of  law,  that  the 
shooting  of  Lipscomb  was  the  wilful  and 
intentional  act  of  Gatlin,  and  that,  there- 
fore, the  railroad  company  is  not  responsi- 
ble for  it.  In  discussing  this  question,  we 
shall  assume  for  the  present  that  Gatlin  was 
the  servant  of  the  railroad  company.  The 
statute  making  such  companies  responsible 
for  the  negligence  of  its  servants  at  once 
brings  into  consideration  the  relation  of 
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master  and  servant,  and  some  part,  at  least, 
oi  the  common  law  |[overning  that  relation. 
The  master  or  principal  is  nmde  responsible 
for  the  negligence  of  the  servant  or  agent; 
that  is,  for  n^ligence  of  the  latter  happen- 
ing while  they  are  acting  in  such  capacity. 
The  rule  of  respondeat  superior,  to  some  ex- 
tent at  least,  is  thus  imported  by  the  stat- 
ute into  such  cases.  As  it  is  established  by 
the  better  authorities  and  enforced  in  this 
court,  that  rule  does  not  make  the  respon- 
sibility of  the  master  depend  on  the  ques- 
tion whether  an  injury  indicted  by  the  serv- 
ant was  wilful  and  intentional  or  uninten- 
tional, but  upon  the  question  whether  the 
servant,  when  he  did  the  wrong,  acted  in  the 
projiecution  of  the  master's  business,  and 
within  the  scope  of  his  authority,  or  had 
stepped  aside  from  that  business,  and  done 
an  individual  wrong.  International  d  0. 
N,  R.  Co,  V.  Cooper,  88  Tex.  610,  32  S.  \V. 
517,  and  authorities  there  cited;  Ifaehl  v. 
Wabash  R.  Co.  119  Mo.  325,  24  S.  W.  737. 
There  is  much  authority,  however,  for  the 
proposition  that  under  the  common  law  the 
master  is  not  liable  for  the  malicious  and 
intentional  torts  of  the  servant,  although 
committed  while  engaged  in  forwarding  the 
master's  business;  and  it  is  by  no  means 
clear  that  the  rule  of  respondeat  superior, 
as  first  stated,  is  made  to  apply  in  its  full 
force  in  actions  given  by  our  statute  for  in- 
juries resulting  in  death.  Assuming,  for 
the  purposes  of  this  case,  that  it  does  not, 
and  that  a  killing  by  a  servant  which  is 
wilful  and  not  negligent  is  not  within  the 
statute,  it  is  still  true  that,  if  the  killing 
in  question  can  be  regarded  as  a  negligent 
one  there  is  a  case  for  the  determination 
of  the  jury  under  the  statute.  The  servant 
acts  for  the  master  in  executing  instructions 
or  rendering  service.  If  he  does  this  with- 
out the  exercise  of  due  care,  he  is  guilty  of 
negligence.  The  act  which  he  does  may  be 
intentional,  but  if  it  is  done  without  the 
observance  of  precautions  necessai*y  to  a  due 
execution  of  his  instructions  or  exercise  of 
his  authority,  this  absence  of  care  makes 
his  act  a  negligent  one.  In  the  present 
case,  Gatlin's  instruction  was  to  watch  the 
station  and  catch  burglars.  This  necessari- 
ly involved  the  exercise  of  the  discrimina- 
tion necessary  in  distinguishing  burglars 
from  innocent  persons,  and  in  making  the 
arrest  and  determining  the  degree  of  force 
called  for  by  the  circumstances.  If,  through 
want  of  proper  care,  he  mistook  Lipsccmib 
for  a  burglar,  and  used  a  degree  of  force  not 
justified  by  the  situation,  his  act  may  just- 
ly be  deemed  a  negligent' exercise  of  the  au- 
thority derived  from  his  master.  This  view 
is  sustained  by  both  classes  of  authoritira 
just  referred  to.  M'Manus  v.  Cricketi,  1 
East,  106;  Croft  v.  Alison,  4  Barn.  &  Aid. 
590.  In  the  latter  case  the  d<^trine  is  thus 
stated:  "If  a  servant  driving  a  carriage, 
in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  the  horses  of  another  per- 
son and  produce  the  accident,  the  master 
will  not  be  liable.  But  if,  in  order  to  per- 
form his  master's  orders,  he  strikes,  but 
injudiciously,  and  in  order  to  extricate  him- 
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self  from  a  difficulty,  that  will  be  negligent 
and  careless  conduct,  for  which  the  master 
will  be  liable,  being  an  act  done  in  pursu- 
ance of  the  servant's  employment.''  In  that 
case  the  act  of  the  servant  in  striking  the 
horses  was  intentional,  but,  as  it  was  "in- 
judiciously" done,  it  was  held  that  it  was 
also  a  negligent  performance  of  his  duty 
as  ser\'ant.  It  seems  to  us  that  this  brings 
the  case  of  a  shooting  by  a  servant,  which 
was  intentionally  done  because  of  mistake 
resulting  from  want  of  proper  care  in  car- 
rying out  the  master's  orders,  within  the 
word  ''negligence"  used  in  the  statute.  The 
act  is  negligent  because  it  is  a  careless  per- 
formance of  the  duty  of  the  servant.  We 
are  therefore  of  the  opinion  that  the  court 
of  civil  appeals  took  an  erroneous  view  of 
thin  question. 

We  are  also  of  the  opinion  that  the  trial 
jud^e  erred  in  directing  a  verdict  for  the 
plaintiff,  since  there  were  several  questions 
of  fact  which  the  parties  had  the  right  to 
have  the  jury  pass  on.  One  of  these  was 
the  question  whether  or  not  Gatlin  was  the 
servant  of  the  railroad  company.  That 
Moore  was  its  servant,  and  had  the  author- 
ity to  represent  and  act  for  it  in  guarding 
the  depot  and  the  property  in  it,  may  to 
conceded.  It  does  not  follow  that  he  had 
authority  to  employ  for  it  other  servants 
and  substitute  them  in  his  place.  No  im- 
plication of  such  power  of  employment 
would  arise  from  the  mere  fact  that  he 
himself  could  have  done  the  things  which 
he  engaged  them  to  do.  On  the  contrary, 
it  would  have  to  be  proved  as  a  fact  that 
he  had  received  such  power  from  his  em- 
ployer, and  whether  he  had  or  not  was  a 
controverted  questi<m,  upon  which  the  jury 
would  have  to  pass.  Wood,  Mast.  &  S.  p. 
185.  We  cannot  anticipate  the  evidence 
upon  another  trial,  but  it  may  be  proper 
also  to  submit  to  the  jury,  among  others 
which  need  not  be  discussed,  the  question 
whether,  if  Moore  had  authority  to  employ 
the  guards,  they  were  employed  in  behalf 
of  the  railroad  company  or  of  the  express 
company  only.  If  it  was  Moore's  duty  to 
the  railroad  company  to  do  that  which  he 
allowed  Gatlin  and  West  to  do,  and  if  he 
had  authority  from  such  company  to  so  em- 
ploy them,  and  they  were  thus  discharging 
a  duty  which  Moore  owed  to  it,  the  fact 
that  they  were  not  to  be  paid  would  not 
be  material. 

A  distinct  ground  upon  which  it  is 
claimed  that  the  railroad  company  would  be 
liable  is  that  it  owed  to  its  servants  the 
duty  of  giving  to  the  guards  such  informa- 
tion and  instruction  as  would  protect  the 
other  servants  against  danger  in  going  to 
the  station,  and  also  of  giving  to  such  oth- 
er servants  warning  of  the  presence  of  such 
danger.  Tliis  is  a  theory  that  should  have 
been  submitted  to  the  jury,  but  the  facts 
were  not  such  as  authorized  the  court  to  de- 
clare a  liability  as  matter  of  law.  Whether 
or  not  such  instructions  and  warning  were 
call«4^or  was  a  question  for  the  jury,  and 
depended  upon  the  further  questions  wheth- 
er or  not  the  presence  of  other  employees 
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and  danger  to  them  at  the  depot  ought  rea- 
sonably to  have  been  foreseen  by  the  com- 
pany, 'and  whether  or  not  the  omission  of 
such  precautions  constituted  negligence  of 
which  the  shooting  of  Lipscomb  was  the 
proximate  result.  Texas  d  P.  R.  Co,  v. 
Bigham,  90  Tex.  226,  38  S.  W.  162;  Daw- 
son V.  8t,  Louis  Expanded  Metal  Fireproof - 
ing  Co.  (Tex.)  61  S.  W.  118.  In  determin- 
ing this  issue,  the  knowledge  of  Moore  that 
the  guards  were  in  the  station  for  the  pur- 
pose for  which  they  were  put  there  would  be 
treated  as  the  knowledge  of  the  railroad 
company,  whether  the  guards  were  its  serv- 
ants or  not.  He  represented  the  company 
in  keeping  the  station,  and  if  a  condition  of 
such  peril  to  employees  existed  there,  from 
any  cause,  as  required  him,  in  the  exercise 
of  ordinary  care  for  their  safety,  to  take 
measuces  for  their  protection,  his  omission 
to  do  so  would  be  the  omission  of  a  duty 
owed  by  the  master  to  the  servants,  for 
which  it  would  be  liable. 

Many  other  grounds  were  urged  in  the 
court  of  civil  appeals  for  the  reversal  of  the 
judgment  of  the  district  court,  of  which 
such  as  may  be  of  importance  in  another 
trial  will  be  considered.  One  Francis  tes- 
tified as  to  the  authority  and  duties  of  rail- 
road station  agents,  giving  them,  in  general, 
as  they  have  been  above  stated,  and  add- 
ed: **In  the  event  the  local  or  station 
agent  at  such  depot  should  have  reasonable 
grounds  for  believing  the  depot  of  which  he 
was  in  charge  was  about  to  be  robbed  or 
burglarized  of  freight  or  express  matter,  if 
any  therein,  or  was  about  to  be  stolen,  he 
should  watch  the  property  himself,  and,  if 
he  thought  it  necessary,  he  could  hire  oth- 
ers to  care  for  and  protect  it."  The  form 
of  this  statement  indicates  that  it  is  a  mere 
opinion  or  deduction  of  the  witness  from 
the  duties  generally  incumbent  upon  agents, 
and  not  the  statement  of  a  fact  which  he 
had  observed  or  knew.  As  an  opinion,  it 
was  not  admissible.  The  evidence  indicates 
that  the  duties  and  authority  of  station 
agents  are  largely  evidenced  by  usage  rath- 
er than  by  express  contract  or  instructions, 
and  the  witness,  after  testifying  that  he 
was  familiar  with  these  usages,  could  prop- 
erly state,  as  he  did,  what  powers  he  had 
known  such  agents  to  exercise  habitually; 
but  it  was  not  competent  for  him  to  deduce 
from  what  he  had  seen  the  possession  of  fur- 
ther powers  of  the  exercise  of  which  he  had 
not  known.  The  question  of  authority  vet 
non  was  one  of  fact,  to  be  determined  by 
the  jury,  and  not  proved  by  the  opinions  of 
witnesses.  This  will  dispose  also  of  .the  as- 
signments upon  the  exclusion  of  answers 
of  Daffan  and  Smith  upon  the  same  sub- 
ject. 

Upon  the  measure  of  damages,  evidence 
that  deceased  was  a  member  of  the  church, 
and  did  not  use  profane  language,  was  too 
remote  to  be  of  value  in  determining  the  pe- 
cuniary loss  of  plaintiffs. 

The  court  did  not  err  in  excluding  evi- 
dence that  plaintiffs  had  received  money  up- 
on policies  of  insurance.  This  court  has 
heretofore  passed  upon  that  question  in  con- 
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sidering  applications  for  writs  of  error  in 
the  caAea  of  Tyler  S,  E,  R,  Co,  v.  Rasherryf 
13  Tex.  Civ.  App.  185,  34  S.  W.  794,  and 
Houston  d  T.  C.  R.  Co,  v.  Weaver  (Tex. 
Civ.  App.)  41  S.  W.  846,  and  has  held  that 
such  evidence  is  not  admissible. 

The   judgment  of   the   court  of   civil  ap- 
peals, so  far  as  it  reverses  the  judgment  of 


the  district  court,  is  affirmed,  judgment  is 
here  rendered  in  favor  of  Wells-Fargo  Ex- 
press Company,  and  the  cause  between  the 
plaintiffs  and  the  other  defendant  is  re- 
manded for  further  proceedings  in  accord- 
ance vrith  this  opinion. 

Reversed  and   rendered  in   part,  and  re- 
manded in  part. 


UTAH  SUPRiaiE  COURT. 


P,  F.  LOOFBOUROW  et  al,,  JLppta., 

V, 

Joanna  W.  HICKS  et  al,  Reepte. 


( 


UUb. 


) 


1.  A  flnflinir  of  i^alTer  in  a  suit  to  en- 
force an   attorney's  lien  for  services 

In  foreclosure  proceedings  against  the  land 
In  the  bands  of  one  In  privity  with  the  mort- 
gagee will  not  support  a  Judgment  denying 
t  he  i  en.  where  the  Issue  was  not  raised  in  the 
answer. 

2.  A  i>urcliaMer  of  a  decree  foreclosinir 
a  real -en  tat  e  ntortvasre  which  provides 
for  the  payment  of  attorneys*  fees,  who  bids 
in  the  property  through  an  attorney  who 
promises  to  pay  the  fees,  cannot,  after  pro- 
curing title  and  taking  possession  of  the  prop- 
erty, repudiate  liability  for  them. 

4$.  A  Hen  for  attorners*  fees  allowed 
by  n  JudAinent  foreclosinip  a  real-es- 
tate niovrtfasre  attaches  to  the  land,  and 
may  be  efaforced  against  it  after  it  has  been 
bid  In  by  the  mortgagee  or  his  assignee  with 
notice  for  an  amount  less  than  that  due  on 
the  mortgage,  which  has  been  credited  on  the 
Judgment, — especially  when  the  sale  Is 
brought  about  without  payment  of  the  fees, 
through  the  connivance  or  fraud  of  the  pur- 
chaser or  those  acting  in  his  behalf. 

(November  13.  1901.) 

APPEAL  by  plaintiffa  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  a  lien  for  attorneys'  fees.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  THompson  Sc  Gibson,  for  ap- 
pellants: 

The  judgment  of  the  court  should  have 
been  that  the  appellants  were  entitled  to 
make  the  amount  of  their  said  judgment  out 
of  the  property. 

Gray  v.  Denhalter,  17  Utah,  312,  63  Pac. 
976;  Yarhorough  v.  Wood,  42  Tex.  91,  19 
Am.  Rep.  44. 

There  was  no  evidence  of  laches  on  the 
part  of  appellants. 

Hamilton  v.  Dooly,  15  Utah,  280,  49  Pnc. 
769;  Connecticut  Oeneral  /n«.  Co.  v.  Rl- 
drcdge,  102  U.  S.  545,  26  L.  ed.  245 ;  Perry, 
l-r.  §  234. 


Respondent  Floy  F.  Hicks  will  be  held  to 
know  the  terms  of  the  decree  under  which 
she  purchased.  She  has  not  paid  the 
amount  of  her  bid,  and  has  refused  to  com- 
ply with  the  part  of  the  decree  relating  to 
appellants'  attorneys'  fees. 

Laing  v.  McKee,  13  Mich.  124,  87  Am.  Dec. 
738. 

She  is  not  a  bona  iide  purchaser.  By  pur- 
chase at  the  foreclosure  sale  she  is  charged 
with  notice  of  the  terms  of  the  decree  of 
foreclosure.  She  had  a  contract  with  her 
mother,  by  which  her  mother  was  to  do,  and 
to  have  done,  all  things  necessary  for  the  ac- 
quisition of  the  title,  which  she  now  has. 
By  claiming  under  this  title  she  ratifies  all 
the  acts  done  to  effect  its  procurement,  and 
but  for  which  she  would  not  have  it.  She 
cannot  claim  the  benefit  and  repudiate  the 
burdens. 

SchroBder  v.  Young,  161  U.  S.  334,  40  L. 
ed.  721,  16  Sup.  Ct.  Rep.  512;  Gray  v.  Den- 
haltcr,  17  Utah,  312,  53  Pac.  976;  Maroney 
y,  Boyle,  141  N.  Y.  462,  36  N.  E.  511. 

Messrs.  Bey  Sc  Street  and  W.  H. 
Bramel  for  respondent  Hicks. 

Miner,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  Joanna  W.  Hicks,  who  re- 
sided in  the  state  of  Ohio  with  her  daughter, 
the  co-respondent  Floy  F.  Hicks,  through 
her  agent  and  attorney  in  that  state  employed 
the  appellants,  a  firm  of  attorneys  in  Salt 
Tjake  City,  in  the  year  1897,  to  foreclose  a 
mortgage  held  by  her  against  Mr.  Edwards 
of  Salt  Lake  City,  amounting  to  $1,400,  the 
payment  of  which  was  secured  upon  real  es- 
tate situate  in  the  latter  city.  Proceedings 
were  instituted  by  the  appellants  in  accord- 
ance with  instructions,  and  a  decree  of  fore- 
closure and  a  sale  of  the  property  duly  ob- 
tained for  the  sum  due  on  the  mortgage,  in- 
eluding  costs,  and  the  further  sum  of  $150, 
allov^  and  decreed  to  be  paid  as  attorneys' 
fees  for  the  plaintiffs  in  such  foreclosure 
proceedings.  It  was  provided  in  such  decree 
tliat  tlie  proceeds  of  the  sale  thereof  should 
be  applied  ( 1 )  to  the  payment  of  the  costs 
of  sale;  (2)  to  the  payment  of  the  costs  of 
the  foreclosure  proceedings;  (3)  to  the  pay- 
ment of  the  attorneys'  fees  as  allowed  by  the 


NoTii. — For  cases  In  this  series  as  to  lien,  of 
attorney  for  fees  generally,  see  Van  Etten  v. 
State  (Neb.)  1  L.  R.  A.  669;  Rowe  v.  Pogle 
(Ky.)  2  L.  R.  A.  708;  Benson  v.  Haywood 
(Iowa)  23  L  B.  A.  335;  Manning  v.  Lelghton 
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(Vt.)  24  L.  R.  A.  684 ;  State  es  rel  Say  re  v. 
Moore  (Neb.)  25  L.  B.  A.  774;  Grant  v.  Look- 
out Mountain  Co.  (Tenn.)  27  L.  R.  A.  98;  Rob- 
erts V.  Mitchell  (Tenn.)  29  L.  R.  A.  705 ;  and 
Davis  V.  Webber  (Ark.)  45  L.  B.  A.  196. 
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decree;  and  (4)  to  the  paTment  of  the 
Amount  due  the  plaintiff  on  the  judgment. 
The  order  of  sale  was  duly  obtained,  and  the 
mortgaged  property  was  sold  by  the  sher- 
iff. By  direction  of  Joanna  W.  Hicks  and 
Mr.  Badger,  her  attorney,  in  Ohio,  in  pur- 
siuince  of  an  arrangement  made  between 
them,  the  property  was  bid  in  by  the  appel- 
lants in  the  name  of  Floy  F.  Hicks,  and  she 
has  since,  through  said  Badger,  received  the 
rents  thereof.  Joanna  W.  Hicks  sent  the 
jippellants  money  sufficient  to  pay  the  coets, 
«xcept  the  attonieys'  fees,  ana  by  direction 
of  Mr.  Badger,  who  evidently  acted  for  said 
respondents,  the  remainder  of  the  purchase 
price  bid  for  the  land  was  credited  upon  the 
judgment,  the  same  as  if  the  property  had 
t>een  purchased  by  the  mortgagee;  but  no 
money  was  paid  upon  said  purchase  prices 
During  the  pendency  of  the  suit  to  foreclose 
in  181)7,  nfter  the  entry  of  the  decree,  but 
before  sale,  and  without  the  knowledge  of 
the  appellants,  until  about  the  time  of  the 
hearing  of  this  case,  Floy  F.  Hicks  claims 
that  she  purchased  the  decree  from  her 
mother  and  paid  therefor  the  sum  of  $800. 
Miss  Uicks  testifies  that  she  bought  the  de- 
cree from  her  mother  in  18D7,  and  that  it 
was  arranged  between  them  that  the  prop- 
erty should  be  bid  in  to  her  on  the  sale. 
Mr.  Badger,  the  attorney  in  Ohio  who  was 
acting  for  the  respondents,  attended  to  their 
business  correspondence  in  this  matter,  di- 
rected the  sale  to  be  made  to  Floy  at  the 
price  bid,  and  also  directed  the  de!ed  to  be 
recorded  and  mailed  to  him,  which  was 
thereafter  done.  Said  attorney  also  prom- 
ised in  the  meantime  to  send  appellants  a 
draft  for  their  fees.  These  fees  were  never 
paid,  except  $2o  as  advanced  by  the  plain- 
tiffs. Joanna  W.  Hicks  is  shown  to  have 
some  property  in  Ohio,  but  none  in  Utah. 
Floy  F.  Hicks  has  no  property,  except  the 
land  in  question.  Respondents  were  shown 
to  have  been  absent  in  Europe  for  some  time 
since  the  sale.  This  action  was  brouffht  to 
enforce  a  lien  for  said  $125,  attorneys' fees; 
appellants  asking  that  such  fees  so  allowed 
by  the  decree  be  adjudged  a  lien  upon  the 
mortgaged  premises,  prior  to  any  lien  or 
claim  of  the  respondents  or  either  of  them, 
and  for  special  execution  and  other  relief. 
Floy  F.  Hicks  interposed  a  general  demur- 
rer to  the  complaint,  to  the  effect  that  it  did 
not  state  a  cause  of  action  which  entitled 
plaintiffs  to  any  relief.  This  demurrer  was 
overruled,  and  the  respondent  Floy  F.  Hicks 
filed  her  answer,  to  the  effect  that  she  pur- 
chased the  property  in  1897  for  the  sum  of 
$800,  and  had  no  notice  or  knowledge  of  the 
appellants'  lien,  but  asserted  no  claim  of 
waiver  or  laches  on  the  part  of  the  appel- 
lants. Joanna  W.  Hicks  was  in  default. 
The  trial  court  made  its  findings  and  de- 
cree in  favor  of  the  respondent  Floy  F. 
Hicks,  and  the  appellants  appealed  to  this 
court. 

1.  The  court  found,  among  other  things, 
that  the  plaintiffs  had  by  their  laches  and 
delay  waived  their  right  to  have  said  sale 
vacated  and  set  aside,  and  also  waived  any 
lien  in  their  favor  on  the  property  described 
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in  the  complaint.  This  finding  was  excepted 
to.  It  is  clear  that  said  finding  was  not 
based  upon  any  defense  set  up  in  the  answer. 
If  the  respondent  wished  to  avail  herself  of 
this  defense,  she  should  have  pleaded  it  in 
her  answer,  so  as  to  inform  the  appellants 
of  the  nature  of  her  defense  and  give  them 
an  opportunity  to  meet  it.  The  finding 
made  was  merely  a  legal  conclusion,  not 
within  the  issues  raised  by  the  answer,  and 
was  therefore  nugatory,  and  cannot  be  con- 
sidered as  supporting  the  judgment.  Sey- 
mour V.  McKinatry,  106  N.  Y.  230,   12  N. 

E.  348,  14  N.  E.  94;  PhAnney  v.  Mutual  L, 
Ina,  Co.  67  Fed.  493;  Maynard  v.  Locomo- 
.tive  Engineers'  Mut,  L.  d  Acoi.  Ina.  Aaao.  14 
Utah,  458,  47  Pac.  1030;  Weaver  v.  Bar- 
deny  49  N.  Y.  286;  Reed  v.  Union  Cent.  L. 
Ina.  Co.  21  Utah,  295,  61  Pac.  21;  Muldoon 
V.  Broicn,  21  Utah,  121,  59  Pac.  720;  Ham- 
ilton V.  Dooly,  15  Utah,  280,  49  Pac.  769. 

By  the  terms  of  the  decree  it  was  ad- 
judged that  the  proceeds  of  the  sale  of  the 
property  should  oe  applied — Third,  to  the 
payment  of  the  attorneys'  fees  allowed  at 
$150;  fourth,  to  the  payment  of  the  judg- 
ment, etc.  After  the  decree  was  obtsdneid, 
and  before  the  sale,  Mr.  Badger,  the  attor- 
ney in  Ohio,  wrote  the  appellants  to  bid 
in  the  property  in  the  name  of  Floy  F. 
Hicks,  who  resided  in  Ohio  with  her  moth- 
er, Joanna  W.  Hicks,  and  take  possession 
of  the  property  in  her  name,  ana  rent  the 
same,  and  that  he  would  send  them  a  draft 
for  their  attorneys'  fees,  and  that  whoever 
had  charge  of  the  property  should  report 
to  him  in  regard  to  the  rent.  It  also  ap- 
pears from  the  deposition  of  Floy  F.  Hicks 
that  she  received  the  rents  therefor  from 
her  agent.  The  attorneys'  fees  awarded  by 
the  decree  have  not  been  paid,  and  the  re- 
quirements of  the  decree  have  not  been  com- 
plied with.  Through  the  agency  of  Mr. 
Badger,  who  evidently  was  acting  for  both 
respondents,  the  land  was  bid  in  for  Floy 

F.  Hicks.  Badger  had  actual  notice,  and 
the  respondents  ar^  chargeable  with  notice, 
of  the  provisions  of  the  decree  that  $150 
attorneys'  fees,  at  least,  were  by  its  terms 
to  be  paid  to  the  attorneys  managing  the 
foreclosure.  Through  this  same  agency  the 
title  was  bid  in  to  Floy  on  a  promise  to 
pay  the  fees.  Several  months  passed  in 
which  negotiations  were  pending  for  a  set- 
tlement. Such  negotiations  were  pro- 
longed largely  on  account  of  the  absence  of 
the  respondents  in  Europe,  so  that  a  final 
refusal  to  pay  was  not  made  until  within  a 
reasonable  time  prior  to  the  commencement 
of  this  suit.  Being  chargeable  with  notioe 
of  the  terms  of  the  decree,  which  she  pur- 
chased from  her  mother,  in  consideration  of 
which  she  had  promised  to  have  the  title 
taken  in  her  name,  and  by  claiming  title 
and  receiving  rents  thereof,  Floy  F.  Hicks 
necessarily  ratified  all  acts  necessary  to 
procure  it,  and  cannot  now  claim  the  bene- 
fits derived  from  it  and  at  the  same  time 
repudiate  the  burdens  attached  to  it,  of 
which  she  or  her  attorney  had  notice.  Un- 
der the  circumstances,  to  allow  Floy  F. 
Hicks,  in  the  manner  stated,  to  deprive  the 
appellants  of  the  compensation  decreed  to 
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them,  \70uld  be  ungrateful  and  unjust  to 
them.  The  transaction,  as  shown  in  the 
record,  strongly  tends  to  show  that  the  re- 
spondents attempted  by  fraudulent  means 
to  deprive  the  appellants  of  their  rights  un- 
der the  decree  by  having  the  property 
struck  off  to  Floy. 

2.  It  is  true,  as  held  in  McClure  v.  Lit- 
tle, 15  Utah,  379,  49  Pac.  298,  that  attor- 
neys' fees,  when  allowed,  go  to  the  mortga- 
gee and  become  a  part  of  the  judgment; 
but  this  is  not  true  in  the  sense  that  the 
mortgagee  or  purchaser  of  a  decree  of  fore- 
closure allowing  attorneys'  fees  may  hold 
such  fees  for  his  own  and  cheat  the  attor- 
ney to  whom  they  should  be  paid.  While 
the  fees  form  part  of  the  judgment,  and  go 
to  the  mortgagee,  yet,  if  the  fees  have  not 
been  paid  to  the  attorney,  they  go  to  the 
mortgagee  in  trust  for  the  attorney.  They 
are  allowed  to  indemnify  the  mort^gee 
against  expense  which  he  has  or  may  incur 
through  a  default  in  the  payment  of  the  ob- 
ligation; but  he  has  no  other  interest  in 
them,  unless  he  has  actually  paid  them  to 
the  attorney,  than  as  for  sucn  indemnity. 
As  held  in  Oray  v.  Denhaltery  17  Utah,  312, 
63  Pac.  976:  "When  the  amount  of  such 
fee  has  thus  been  adjudicated  and  made 
a  part  of  the  judgment,  the  attorney  has 
an  interest  in  the  judgment,  and  doubtless 
a  lien  thereon  to  the  extent  of  the  amount 
allowed;  and  this  lien  cannot  be  discharged 
by  payment  to  anyone  except  the  attorney, 
who,  to  the  amount  thereof,  is  deemed  the 
equitable  assignee  of  the  judgment.  With 
reference  to  an  attorney's  lien  upon  the  judg- 
ment which  he  recovers,  Mr.  Justice  Harris, 
in  Rooney  v.  Second  Ave,  R.  Co*  18  N.  Y. 
368,  said:  'It  is  a  valid  and  established 
right  to  receive,  out  of  the  moneys  to  be 
collected  upon  the  judgment,  the  amount 
due  him  from  his  client  for  his  services  and 
expenses  in  obtaining  it.  In  the  absence  of 
any  agreement  on  the  subject,  I  suppose, 
the  sum  recovered  by  the  party  as  an  in- 
demnity for  his  expenses  would  be  the 
measure  of  compensation  allowed  to  the  at- 
torney. This,  tnen,  would  be  the  extent  of 
his  lien.  .  .  .  It  is  still  true  that  the  at- 
torney is  to  be  regarded  as  the  equitable 
assignee  of  the  judgment  to  the  extent  of 
his  claim  for  services  in  the  action.'" 
Louisville,  E.  d  St.  L,  R,  Co,  v.  Wilson,  138 


U.  S.  501,  34  L.  ed.  1023,  11  Sup.  Ct  Rep. 
405.  The  purchase  of  the  decree  b^  Floy 
before  sale  was,  as  we  have  seen,  with  no- 
tice of  the  appellants'  claim  and  lien.  The 
decree  was  of  record,  and  the  attorney,  act- 
ing for  her  and  directing  the  sale  in  accord- 
ance with  the  agreement  made  by  the  re- 
spondents, knew  of  its  terms.  When  she 
bought  it  she  purchased  vrith  notice  that 
appellants  ovmed  a  $150  interest  in  it,  and 
when  she  took  title  she  took  it  with  notice 
that  the  lien  continued  upon  the  land  until 
the  amount  was  paid.  Especially  is  this 
true  wlien,  as  in  this  case,  the  sale  to  her 
was  probably  brought  about  through  the 
connivance  or  fraud  of  herself,  or  those  act- 
ing with  her  in  procuring  it.  In  any 
event,  Floy  was  the  willing  recipient  of  pro- 
ceeds obtained  through  the  wrongful  con- 
nivance of  others  to  defraud  the  attorneys 
out  of  their  legitimate  fees  as  decreed  by 
the  court.  It  also  appears  that  only  $80<^ 
was  paid  for  the  decree  or  claim,  whereas 
Floy  bid  $1,250  for  the  land.  The  differ- 
ence between  these  sums  was  never  actually 
paid,  although  credited  upon  the  judgment 
by  direction  of  the  respondents  or  their  at- 
torney. Unaer  the  circumstances  disclosed, 
a  court  of  equity  has  inherent  power  to  en- 
force its  judgments  and  decrees,  and  can 
make  any  order  to  carry  such  decrees  into 
effect,  when,  as  in  this  case,  no  innocent 
parties  suffer,  and  may  set  aside  a  sale  alto- 
gether, or  make  any  other  sale  or  order 
necessanr  for  the  enforcement  of  its  decrees, 
and  do  justice  in  the  premises.  The  lien  of 
the  appellants,  througn  the  decree,  attached 
to  the  land,  which  should,  in  justice,  be 
held  to  satisfy  it. 

The  findings  and  decree  of  the  District 
Court  are  set  aside  and  annulled,  with  di- 
rections to  enter  findings  and  decree  in  fa- 
vor of  the  appellants,  in  accordance  with 
this  opinion,  and  directing  that  they  have 
a  lien,  amounting  to  $125  and  interest 
thereon,  upon  the  said  real  estate,  prior  to 
any  lien  or  claim  of  the  respondents  or 
either  of  them,  and  that  execution  issue 
for  the  sale  of  said  property  to  satisfy  such 
lien,  with  costs.  AppeliantiB  are  entitled  to 
costs. 


Bartoli,  J.,   concurs, 
curs  in  result. 


J.,  con- 


VERMONT  SUPREME  COURT. 


Timothy  CROWLEY 

V, 

John  GROONELL. 
(78  Vt.  45.) 

TfcM  an  assault  eommitted  bT  a  dom  In 

Jumping  upon  a  stranger  and  Injuring  him 


resulted  merely  from  Its  mischievous  or  plsy- 
ful  propensity  will  not  absolve  the  owner 
from  liability,  If  he  knew  of  Its  disposition 
to  commit  such  injuries,  or  knew  enoui^  of 
its  habits  to  convince  a  man  of  ordinary  pru- 
dence of  Its  Inclination  to  commit  them. 

(February  9,  1901.) 


Note. — For  other  cases  In  this  series  as  to 
liability  for  personal  injury  by  dog.  see  note 
to  Conway  v.  Grant  (Ga.)  14  L.  R.  A.  196; 
also  Qullty  t.  Battle  (N.  T.)  17  L.  R.  A.  521 ; 
55  L.  K.  A. 


Strouse  t.  Lelpf  (Ala.)  23  L.  B.  A.  622 ;  Shults 
V.  Griffith  (lows)  40  L.  B.  A.  117;  Dellsle  t. 
Bourrlague  (La.)  54  L.  R.  A.  420;  and  Martlnes 
V.  Bemhard  (La.)  ante,  671. 


fl901. 


Crowlbt  ▼.  Groonbll. 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Rutland  County  Court  made  during 
the  trial  of  an  action  brought  to  recover 
•damaees  for  injuries  inflicted  on  plaintiff  by 
•defendant's  dog.    Overruled. 

Plaintiff,  an  old  man,  went  to  defendant's 
'barn  on  an  errand.  Defendant's  dog,  upon 
his  approach,  jumped  up,  and  putting  his 
ieet  upon  him  threw  him  to  the  ground,  in- 
juring him.  Plaintiff's  testimony  tended  to 
show  that  the  dog  was  cross  and  accustomed 
to  assault  people  and  horses;  that  on  the 
•occasion  in  question  he  acted  in  a  vicious 
maimer,  struck  him  on  the  forehead  with 
•one  of  his  paws,  and  after  he  was  down 
stood  over  him  in  a  threatening  manner  un- 
•  til  called  off. 

Defendant's  testimony  tended  to  show 
that  the  place  where  plaintiff  fell  was  slip- 
X>ery;  that  the  dog  approached  him  in  a 
friendly  manner  as  if  to  greet  him ;  that  his 
feet  did  not  touch  plaintiff  higher  than  his 
•chest;  and  that,  as  soon  as  he  fell,  the  dog 
went  back  and  lay  down. 

To  show  the  character  and  habit  of  the 
•dog,  plaintiff  was  permitted  to  show  spe<dilc 
instances  of  his  conduct,  such  as  running 
•out  and  barking  at  horses  and  foot  passen* 
gers,  chasing  children,  assaulting  and  throw- 
ing down  a  boy  and  tearing  his  clothes, 
without  bringing  home  to  defendant  knowl- 
edge of  every  specific  instance;  the  court 
holding  that  the  general  bad  character  of 
the  dog  could  be  shown  by  specific  acts  of 
bad  conduct,  and  that  knowledge  of  each 
specific  act  need  not  be  brought  home  to  the 
defendant,  but  that  knowledge  of  his  gen- 
•eral  bad  character  must  be. 

Defendant's  testimony  tended  to  show 
that  the  dog  was  not  cross,  nor  accustomed 
to  assault  people  or  horses ;  would  play  with 
-children  without  hurting  them ;  did  not  mo- 
lest people  who  came  to  his  place. 

At  the  close  of  the  testimony,  defendant 
moved  for  a  verdict  on  the  ground  that  the 
testimony  did  not  show  that  the  dog  was 
vicious  in  the  sense^  that  he  was  committing, 
or  had  committed, '  acts  of  a  similar  char- 
acter; which  motion  was  overruled. 

The  court  charged  that  a  cross  and  savage 
-disposition  on  the  part  of  the  dog  was  not 
necessary  in  order  to  impose  liability;  that 
a  mischievous  propensity  to  commit  the  kind 
of  assault  complained  of  was  enough;  that 
if  the  dog  was  accustomed  to  assault  and 
attack  people  in  a  manner  likely  to  hurt 
them;  and  that  if  the  defjsndant  knew,  or 
as  a  careful  and  prudent  man  ought  to  have 
known,  it,  or  had  reason  to  believe  from  his 
knowledge  of  the  dog  that  there  was  ground 
to  apprehend  that  at  some  time,  or  in  some 
circumstances,  he  would  attack  people, — 
then  the  duty  of  restraining  the  dog  at- 
tached to  defendant,  and  if  he  omitt^  it, 
he  was  negligent,  and  liable  if  the  dog  as- 
saulted plaintiff,  as  he  claimed;  that  in  re- 
spect to  imposing  liability  it  made  no  dif- 
ference whether  such  assaults  proceeded 
from  good  nature  or  ill  nature,  from  ugli- 
ness or  playfulness. 
i>5  L.  R.  A. 


Exceptions  were  taken  by  defendant  to 
the  various  rulings,  unfavorable  portions  of 
the  charge,  and  to  the  fact  that  the  charge 
did  not  confine  the  matter  of  the  dog's 
habit  and  the  defendant's  knowledge  of  it 
to  the  commission  of  this  kind  of  assault, 
but  extended  it  to  other  kinds  of  assault. 

The  further  elements  of  the  case  suffi- 
ciently appear  in  the  opinion. 

Messrs.  Bntler  Sc  Moloney^  for  defend- 
ant: 

The  duty  of  restraint  attaches  when  the 
owner  has  reason  to  apprehend  that  the  dog 
may  do  damage  by  reason  of  viciousness  or 
ferocity. 

Qodeau  v.  Blood,  52  Vt  254,  36  Am.  Rep. 
751;  mU  V.  Cox,  54  Vt  627;  Oakes  v. 
Spodilding,  40  Vt.  347,  04  Am.  Dec.  404; 
Shearm.  A  Redf.  Neg.  3d  ed.  §  100;  1  Ad- 
dison, Torts,  Wood's  ed.  283;  Buswell,  Per- 
sonal Injuries,  186;  Congress  d  E.  Spring 
Co,  V.  Edgar,  99  U.  S.  645,  25  L.  ed.  487. 

According  to  the  doctrine  as  laid  down  by 
the  charge  o|  the  court,  the  owner  is  bound 
to  restrain  his  dog,  after  knowing  that  he 
greets  persons  in^he  manner  most  common 
to  those  animals.  Such  a  rule  would  be  un- 
reasonable. 

Mr.  Joel  O.  Baker  also  for  defendant. 

Messrs.  G.  E.  Iiawreiioe  and  O.  Tm 
Bioe,  for  plaintiff: 

Specific  instances  of  the  dog's  conduct  as 
bearing  upon  the  character  and  habit  of  the 
dog  were  properly  admitted  in  evidence,  with- 
out knowledge  of  every  such  specific  instance 
being  brought  home  to  the  defendant. 

Plummer  v.  Richer,  71  Vt.  114,  41  Atl. 
1045;  Corliss  v.  Smith,  53  Vt.  532. 

The  plaintiff's  evidence  tended  to  show 
that  the  defendant  had  knowledge  of  the 
general  bad  character  of  the  dog  in  the  re- 
spect complained  of.  This  cast  the  duty  of 
restraint  upon  the  defendant. 

Ihid.;  Godeau  v.  Blood,  62  Vt.  251,  36 
Am.  Rep.  751. 

It  is  immaterial  whether  the  conduct  and 
assault  of  the  dog  in  jumping  upon  the 
plaintiff,  throwing  him  down,  and  causing 
the  injury,  proceeded  from  good  nature  or 
ill  nature,  from  ugliness  or  playfulness, 
provided  the  case  was  otherwise  made  out, 
as  clearly  explained  by  the  court. 

Staiey  EvanSy  Prosecutor,  v.  McDermott, 
49  N.  J.  L.  163,  60  Am.  Rep.  602,  6  Atl. 
653;  Reynolds  v.  Bussey,  64  N.  H.  64,  5 
Atl.  458. 

It  was  not  necessary  to  show  that  the  de- 
fendant had  actual,  positive  knowledge  of 
acts  of  the  dog  of  the  exact  kind  complained 
of.  It  was  sufiicient  if  the  owner  had  seen 
or  heard  sufiicient  to  furnish  good  cause  for 
supposing  that  the  dog  might,  at  some  time 
and  under  some  circumstances,  commit  the 
injury  complained  of;  sufficient  to  convince 
a  man  of  ordinary  prudence  that  the  dog 
was  ill  disposed. 

Kiitredge  v.  Elliot,  16  N.  H.  82,  41  Am." 
Dec.  717;  Keighilinger  v.  Egan,  66  III.  235; 
Reynolds  v.  Hussey,  64  N.  H.  64,  6  Atl.  468; 
2  Shearm.  &  Redf.  Neg.  630;  Cooley,  Torts, 
405. 
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Vkbuont  Buprumb  Codbt. 


Fbis., 


Watson,  J.,  delivered  the  opinion  of  the 
court: 

The  only  exception  upon  which  the  defend- 
ant relies  is  the  one  to  that  part  of  the 
charge  where  the  court  said  that  a  cross 
and  savage  disposition  on  the  part  of  the 
dog  was  not  necessary  in  order  to  impose 
liability;  that  a  mischievous  propensity  to 
commit  the  kind  of  assault  complained  of 
was  enough  if  the  plaintiff's  case  was  other- 
wise made  out;  and  that  in  respect  to  im- 
posing liability  it  made  no  difference  wheth- 
er such  assault  proceeded  from  good  nature 
or  ill  nature,  from  ugliness  or  playfulness. 

The  defendant  contends  that  the  duty  of 
restraint  attaches  only  when  the  owner  or 
keeper  has  reason  to  apprehend  that  the  dog 
may  do  damage  by  reason  of  its  viciousncss 
or  ferocity,  and  that  the  acts  of  the  dog, 
proceeding  from  good  nature  or  playfulness, 
cannot  render  the  defendant  liable.  If  a 
man  have  a  beast  that  is  fer<js  naturas,  as  a 
lion,  a  bear,  a  wolf,  if  he  get  loose,  and  do 
harm  to  any  person,  the  owner  is  liable  to 
an  action  for  damages,  though  he  have  no 
particular  notice  that  he  had  done  any  such 
thing  before.  The  same  principle  applies  to 
damages  done  by  domestic  animals,  except 
that  as  to  them  the  owner  must  have  seen 
or  heard  enough  to  convince  a  man  of  ordi- 
nai-y  prudence  of  the  animal's  inclination  to 
commit  the  class  of  injuries  complained  of. 
With  notice  to  the  owner  of  such  propen- 
sity in  the  animal,  he  is  liable  for  whatever 
damages  may  be  suffered  by  person  or  prop- 
erty therefrom.  It  makes  no  difference 
whether  the  animal  was  of  cross  and  savugc 
disposition,  and  committed  the  injury  by 
reason  of  its  viciousness  and  ferocity,  or 
whether  such  injury  resulted  from  good  na- 
ture and  playfulness, — the  intent  of  the  ani- 
mal is  not  material.  The  owner  or  keeper, 
having  knowledge  of  its  disposition  to  com- 
mit such  injuries,  must  restrain  it  at  his 
peril,  and  it  is  no  answer  to  say  that  the 
animal  was  not  cross  or  savage,  and  was  in 
good  nature  and  playfulness.  The  law  gov- 
erning such  an  action  is  stated  by  Sir 
Matthew  Hale,  that  if  a  man  have  a  beast, 
as  a  bull,  cow,  horse,  or  dog,  used  to  hurt 
people,  if  the  owner  know  not  his  quality, 
he  is  not  punishable;  but  if  the  owner  have 
notice  of  the  quality  of  his  beast,  and  it 
doth  anybody  hurt,  he  is  chargeable  with  an 
action  for  it.  1  Hale,  P.  C.  430.  In  Mason 
V.  Keeling,  12  Mod.  332,  CJhief  Justice  Holt 
said  that  the  difference  was  between  things 
in  which  the  party  had  a  valuable  property, 
for  he  should  answer  for  all  damages  done 
by  them;  but  of  things  in  which  he  had  no 
valuable  property,  if  they  were  such  a&  were 
naturally  mischievous  in  their  kind,  he 
should  answer  for  any  hurt  done  by  them 
without  notice;  but,  if  they  were  of  a  tame 
liature,  there  must  be  notice  of  the  ill  qual- 
ity, and  the  law  took  notice  that  a  dog  was 
66  L.  R.  A« 


not  of  a  fierce  nature,  but  rather  the  con- 
trary. In  Read  v.  Edicarda,  17  C.  B.  N.  S. 
245,  it  was  proved  at  the  trial  that  the  dog 
which  did  the  damage  was  of  a  peculiarly 
mischievous  disposition,  it  being  accustomed 
to  chase  and  destroy  game  on  its  own  ac- 
count, and  that  that  vice  was  known  to  it» 
owner,  the  defendant;  that  he,  notwith- 
standing, allowed  it  to  be  at  large  in  the 
neighborhood  of  the  plaintiff's  wood,  in 
which  were  young  pheasants  being  reared 
under  domestic  hens;  so  that  the  entry  of 
the  dog  into  the  wood,  and  the  destruction 
of  the  game,  was  the  natural  and  immediate 
result  of  the  animal's  peculiarly  mischiev- 
ous disposition,  of  which  the  owner  had 
knowledge.  The  defendant  was  held  liable.' 
In  State,  Evans,  Prosecutor,  v.  McDermott, 
49  N.  J.  L.  163,  60  Am.  Rep.  602,  6  At  I. 
653,  at  the  close  of  the  plaintiff's  evidence 
the  defendant  moved  for  a  nonsuit  on  the 
ground  that  it  did  not  appear  that  the  Jog 
had  bitten  McDermott  maliciously,  and  also 
on  the  ground  that  there  was  no  evidence 
that  the  dog  had  bitten  other  persons  ex- 
cept in  play,  or  that  the  defendant  had 
knowledge  of  the  propensity  of  the  dog  to 
bite.  The  motion  was  overruled.  It  was 
contended  that  although  several  persons 
had  been  bitten  by  the  dog,  of  which  the  de- 
fendant had  notice,  yet  it  appeared  that  in 
every  instance  the  biting  occurred  while  the 
dog  was  in  a  playful  mood;  that  damages 
could  not  be  recovered  where  it  was  shown 
that  the  dog  had  a  propensity  to  bite  only 
in  play;  and  that,  to  justify  a  recovery,  it 
must  appear  that  the  dog  was  in  the  habit 
of  biting  mankind  while  in  an  angry  mood, 
actuated  by  a  ferocious  spirit.  It  was  held 
that  this  was  not  the  law;  that  an  action 
could  be  maintained  against  the  owner  by 
a  party  injured  upon  evidence  that  a  do^, 
with  the  knowledge  of  the  owner,  had  a  mis- 
chievous propensity  to  bite  mankind,  wheth- 
er in  anger  or  not;  for  in  either  case  the 
person  bitten  would  suffer  injury,  and  that 
mischievous  propensity,  within  the  meaning 
of  the  law,  was  a  propensity  from  which 
injury  is  the  natural  result.  In  Reynolds 
V.  Hussey,  64  N.  H.  64,  5  Atl.  458,  it  was 
held  to  be  the  propensity  to  commit  the 
mischief  that  constitutes  the  danger,  and 
therefore  that  it  was  sufficient  if  the  owner 
had  seen  or  heard  enough  to  convince  a  man 
of  ordinary  prudence  of  the  animal's  incli- 
nation to  commit  the  class  of  injuries  com- 
plained of;  and  that  the  question  in  each 
particular  case  is  whether  the  notice  was 
sufficient  to  put  the  owner  on  his  guard,  and 
to  require  him,  as  an  ordinarily  prudent 
man,  to  anticipate  the  injury  which  has  hc- 
tually  occurred.  See  also  Buckley  v.  Leon- 
a/rd,  4  Denio«  500. 

There  was  no    error    in   the  charge,  and 
judgment  is  affirmed. 


Qrbbn  v.  Tidball. 


wn 


WASHINGTON  SUPREME  COURT. 


Samuel  K.  GREEN  et  al.,  Respta., 


V. 


James  G.  TIDBALL  ei  al,  AppU. 


( 


.Wash. 


) 


^Vliere  tke  court  ia  requlreA  by 
statute  to  ta.ko  |udiei«l  notice  of  tke 
ineorporutioB  of  inuBicipa.litie«  and  of 

their  charten,  ailegationB  are  not  neceeaary, 
In  an  action  upon  a  covenant  against  encum- 
brances to  recover  the  amoant  paid  for  a 
street  assessment,  that  the  assessment  was 
laid  bj  a  municipal  corporation  having  au- 
thority to  grade  streets  and  assess  the  costs 
on  abutting  property. 

A  compla-lnt  in  mm  netlon  upon  cot- 
•naiit  to  recoTor  money  paid  for  a. 
atreet  asseasment  ia  sood  against  a  gen- 
eral demurrer,  which  sets  out  the  municipal 
ordinances  under  which  the  assessment  was 
made  by  number  and  date  of  passage,  and 
states  their  substance  and  effect,  and  alleges 
that  the  oflBcers,  acting  In  pursuance  thereof 
and  of  the  city  charter,  duly  caused  the  as- 
sessment to  be  levied,  although  It  might  not 
be  good  against  a  motion  to  make  more  def- 
inite. 


8.  Tbe  rigrbt  -of  a  municipality  to 
aasena  the  cost  of  a  atreet  impro-re- 
■tent  npon  abutting  pro];>erty  after  an  as- 
sessment is  set  aside  as  In  contravention  of 
the  charter  Is  within  a  covenant  against  en- 
cumbrances, in  a  conveyance  of  the  property 
made  subsequently  to  the  Improvement. 

^  A  proviaion  in  a  municipal  cbarter 
tkat  asaeaamenta  for  atreet  improve- 
■tents  skall  become  encumbrances  on 
abutting  property  only  after  the  roll  Is  placed 
In  the  treasurer's  hands  for  collection  does 
not  control  In  determining  liability  upon  a 
covenant  against  encumbrances,  in  a  convey- 
ance of  abutting  property  made  after  an  im- 
provement for  wh^ch  it  Is  subject  to  assess- 
ment has  been  completed. 

C  The  question  vrko  actually  paid  a 
■treet-impro-rentent  asseaameat  is 
Immaterial  hi  aa  action  by  a  grantee  to 
ncover  It  under  a  covenant  againat  encum- 
brances, in  a  conveyance  of  the  property  on 
which  it  was  levied,  where  the  fact  that  it 
belonged  to  the  grantee  Is  not  disputed,  so 
that  a  conflict  of  evidence  with  regard  to  It 
will  not  prevent  the  court  from  directing  a 
verdict  in  favor  of  the  grantee. 

(November  28,  1901.) 

APPEIAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Spokane  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
upon  a  covenant  against  encumbrances  in 
the  sale  of  real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  E*  Portorlleld,  for  appellants: 

A  city  has  no  common-law  right  to  grade 
streets  and  assess  the  cost  thereof  upon 
abuttinff  property.  That  riffht  is  given  and 
governed  by  statute,  and  without  the  statute 
no  Hen  or  encumbrance  would  exist. 

Elliott,  Roads  &  Streets,  1st  ed.  pp.  432, 

Note. — For  a  case  in  this  series  holding  that 
aasessments  for  local  Improvements  are  not  en- 
cumbrances within  mesnlng  of  covenant  against 
encumbrances,  see  Gotthelf  T.  Btranahan  (N. 
Y.)  20  L.  R.  A.  455. 

55  L.  R.  A. 


433;  Spokane  Falls  v.  Brotone,  8  Wash.  89, 
27  Pac.  1077 ;  State  ex  rel  Ely  v.  /Etna  L. 
Ine.  Co.  117  Ind.  251,  20  N.  £.  144;  Chaney 
▼.  State  e9  rel,  Ely,  118  Ind.  494,  21  N.  E. 
45;  OooA;  y.  State  use  of  Whitten,  101  Ind. 
446;  Philadelphia  v.  Orehle,  38  Pa.  339; 
Allegheny  City'e  Appeal,  41  Pa.  60. 

By  the  express  provisions  of  the  charter  of 
the  city  of  Spokane  the  lien  created  by  the 
reassessment  levied  on  account  of  the  Stev- 
ens street-grade  improvements  did  not  at- 
tach to  the  property  benefited  until  the  re- 
assessment roll  was  placed  in  the  hands  of 
the  citj  treasurer  for  oollection. 

Ballinger's  Anno.  Codes  A  Statutes,  f  739, 
subsecs.  10,  13 ;  Spokane  Charter,  S  62. 

The  right  of  the  city  to  grade  streets  and 
assess  property  to  pay  for  the  same  being 
created,  governed,  and  limited  by  statute,  no 
right  is  given  to  the  city,  or  to  anyone,  to 
hold  the  property  until  the  time  fixed  by  the 
statute. 

Haiach  ▼.  Seaiile,  10  Wash.  435,  38  Pac. 
1131;  Heath  y,  MeCrea,  20  Wash.  342,  55 
Pac.  432;  Cline  v.  Seattle,  13  Wash.  444,  43 
Pac.  367. 

The  assessment,  and  not  the  doing  of  the 
work,  creates  and  constitutes  the  encum- 
brance ;  and  there  is  no  lien  or  encumbrance 
prior  to  the  time  fixed  by  the  charter,  viz., 
the  time  of  its  filing  for  collection. 

Elliott,  Roads  &  Streets,  p.  433;  Langa- 
dale  v.  Nicklaua,  38  Ind.  289;  Jonea  v. 
Schulmeyer,  39  Ind.  125;  Tull  v.  Royaton, 
30  Kan.  617,  2  Pac.  866. 

In  the  case  at  bar  the  original  assessment 
was  absolutely  void.  The  doing  of  the  work 
did  not  constitute  an  encumbrance.  There 
was  no  law  giving  the  city  the  right  to  re- 
assess. Hence  at  the  time  the  coyenant 
against  encumbrances  was  made  there  was 
not  even  a  cloud  upon  the  title. 

Detroit  v.  Martin,  34  Mich.  170,  22  Am. 
Rep.  512;  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289;  Etcing  v.  St.  Louis,  5  Wall. 
413,  18  L.  ed.  657;  Banneunnkle  v.  George- 
to\m,  15  Wall.  647,  21  L.  ed.  231;  Wella  v. 
Buffalo,  80  N.  Y.  253 ;  Chaae  v.  Chase,  95  N. 
Y.  378;  Bollister  v.  Sherman,  63  Cal.  38. 

Our  statutes  and  the  city  charter  require 
the  dty  clerk  to  give  notice  of  the  assess- 
ment, stating  a  time  and  place  where  objec- 
tions thereto  can  be  made. 

Ballinger*s  Anno.  Codes  &  Statutes,  I 
1 142 ;  Spokane  Charter,  §  65. 

The  giving  of  these  notices  is  imperative, 
and  a  valid  assessment  cannot  be  created 
without  them.  Notice  should  have  been  al- 
leged in  the  complaint,  and  proved  upon  the 
trial. 

Wilson  y.  Seattle,  2  Wash.  543,  27  Pac. 
474:  1  Jones,  Ev.  1st  ed.  f  40;  Jackson  ex 
dem.  Cook  v.  Shepard,  7  Cow.  88,  17  Am. 
Dec.  502;  Nichols  v.  Bridgeport,  23  Conn. 
189,  60  Am.  Dec.  636;  Spokane  Falls  v. 
Broicne,  3  Wash.  92,  27  Pac.  1077. 

The  making  and  filing  of  the  assessment 
roll  must  be  pleaded  in  the  complaint,  and 
proved  upon  the  trial.    This  was  not  done. 
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1  Jones,  £▼.  Ist  ed.  S  40;  Sharp  ▼.  John- 
son, 4  mil,  92,  40  Am.  Dec.  259;  Polk  v. 
Rose,  25  Md.  153,  89  Am.  Dec.  773 ;  Niohola 
V.  Bridgeport,  23  Gonn.  189,  60  Am.  Dec. 
636;  Williams  v.  Peyton,  4  Wheat  77,  4  L. 
ed.  518;  U'Chmg  v.  Rose,  5  Wheat.  116,  5 
L.  ed.  46. 

Messrs.  Hamblen  4t  Iiuad,  for  respond- 
ents: 

An  encumbrance  maj  exist  upon  property, 
although  the  amount  thereof  is  undeter- 
mined, and  the  same  is  not  subject  to  present 
paj'ment. 

Rawle,  Covenants  for  Title,  875;  Tibhetts 
V.  Leeson,  148  Mass.  102,  18  N.  E.  679; 
Shearer  y.  Ranger,  22  Pick.  447;  8  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  122;  Campion  y. 
Elizabeth,  41  N.  J.  Eq.  355. 

The  assessment  for  benefits  conferred  by 
municipal  improvements  is  generally  held  to 
attach  the  burden  at  once  to  the  land  as- 
sessed. 

Even  where  the  assessment,  existing  at  the 
time  of  sale,  was  subse<^uently  vacated,  .the 
encumbrance  so  far  remained  that  upon  a  re- 
assessment paid  by  the  vendee  the  vendor 
was  bound  to  repay  under  his  covenant. 

10  Am.  &  Eng.  Enc.  Law,  p.  364;  Elliott, 
Roads  &  Streets,  555;  Peters  v.  Myers,  22 
Wis.  602;  Hutchins  ▼.  Moody,  30  Vt.  656; 
De  Peyster  v.  Murphy,  66  N.  Y.  622;  Blaokie 
V.  Hudson,  117  Mass.  181;  Carr  v.  Dooley, 
119  Mass.  294;  Oobum  v.  Litchfield,  132 
Mass.  449;  Foley  v.  Haverhill,  144  Mass. 
352,  11  N.  E.  554;  Bamhart  v.  Hughes,  46 
Mo.  App.  318;  Cadmus  v.  Fagan,  47  N.  J.  L. 
549,  4  Atl.  323,  46  N.  J.  L.  441;  Lafferty  v. 
Milliqan,  165  Pa.  534,  30  Atl.  1030;  Lindsay 
v.  Eastwood,  72  Mich.  336,  40  N.  W.  455; 
fiundell  v.  Lakey,  40  N.  Y.  513;  Devine  v. 
Rawle,  148  Pa.  208,  23  Atl.  1119. 

FnllertoB,  J.,  delivered  the  opinion  of 
the  court: 

On  July  15,  1889,  the  appellants  conveyed 
to  the  respondent  Phebe  B.  Green  lot  8,  in 
block  16,  in  the  city  of  Spokane,  covenanting 
that  the  property  was  free  from  all  encum- 
brancpB.  Prior  to  that  time  the  city  of 
Spokane  had  caused  Stevens  street  therein 
to  be  graded  and  otherwise  improved,  had 
created  an  assessment  district  in  which  they 
included  the  prop'erty  above  described,  and 
had  caused  an  assessment  to  be  levied  upon 
the  property  within  the  assessment  district 
to  meet  the  cost  of  the  improvement.  The 
amount  levied  against  the  property  of  appel- 
lants was  $23.10,  which  the  appellants  paid, 
with  interest,  shortly  after  the  execution 
and  delivery  of  the  deed.  Thereafter,  and 
before  any  considerable  part  of  the  assess- 
ment levied  upon  the  district  had  been  col- 
lected, this  court  decided  a  similar  assess- 
ment attempted  to  be  enforced  by  the  city 
for  the  improvement  of  another  street  there- 
in to  be  void  because  in  contravention  of  the 
city  charter,  the  eflfect  of  which  was  to  ren- 
der the  assessment  for  the  improvement  of 
Stevens  street  uncollectible.  In  1893  the  leg- 
islature passed  the  act  relating  to  reassess- 
ments ( ikws  1 893,  p.  226 ;  Ballinger's  Anno. 
Codes  &  Statutes,  f  9  1139  et  seq.).  Follow- 
ing this,  the  city  amended  its  charter,  pro-  ■ 
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viding  for  a  reassessment  of  property  where 
the  first  assessment  should  be  adjudged  il- 
legal, and  caused  a  reassessment  of  the  prop- 
erty within  the  Stevens  street  district  to  be 
made  in  which  reassessment  the  amount  lev- 
ied against  the  property  conveyed  to  the  re- 
spondents was  increased  to  an  amount  which, 
after  deducting  the  sum  paid  on  the  illegal 
assessment,  left  a  balance  of  $218.62.  This 
sum  the  respondents  paid  to  the  city,  and 
brought  this  action  upon  the  covenant 
against  encumbrances  contained  in  the  deed 
to  recover  from  the  appellants  the  amount  so 
paid.  On  the  trial  of  the  cause,  at  the  con- 
clusion of  respondents'  case,  the  appellants 
challenged  the  sufficiency  of  the  evidence  to 
sustain  a  verdict  against  them,  which  the 
trial  judge  refused  to  sustain,  whereupon 
the^  rest^  without  offering  any  evidence  in 
their  own  behalf.  The  court,  on  motion  of 
the  respondents,  then  instructed  a  verdict  in 
their  favor.  This  appeal  is  from  the  judg- 
ment entered  thereon. 

It  is  assigned  as  error  that  the  trial  court 
overruled  a  general  demurrer  to  the  com- 
plaint. It  is  said  that  the  complaint  fails 
to  allege  that  the  city  of  Spdcane  is  a  muni- 
cipal corporation  having  authority  to  grade 
streets  and  assess  the  costs  thereof  to  abut- 
tinpf  property  owners;  that  the  ordinances 
relied  upon  to  establish  the  lien,  and  the  sev- 
eral steps  taken  by  the  municipal  officers  in 
makinff  a  levy,  are  not  sufficiently  alleged. 
As  to  the  first  of  these  objections,  it  is  suffi- 
cient to  say  that  the  statute  authorizes  and 
requires  the  courts  to  take  judicial  notice  of 
the  incorporation  of  municipalities  of  the 
first  class,  and  of  their  charters,  and  all 
amendments  thereto.  As  to  the  second,  the 
ordinances  are  set  forth  by  number  and  date 
of  passage,  and  their  substance  and  effect 
are  stated,  and  it  is  alleged  that  the  officers, 
acting  in  pursuance  thereof  and  of  the  city 
charter,  duly  caused  to  be  levied  the  assess- 
ment complained  of.  This,  while  it  might 
have  l)een  susceptible  to  a  motion  to  make 
more  definite  and  certain,  is  good  as  against 
a  general  demurrer.  It  is  not  a  failure  to 
state  a  cause  of  action,  but  at  most  a  defec- 
tive statement  of  a  cause  of  action.  This 
court  has  repeatedly  said,  and  it  is  well  to 
say  again,  that  it  will  not  reverse  a  judg- 
ment for  this  cause  alone.  The  statute  di- 
rects us  to  disregard  any  error  or  defect 
which  does  not  affect  a  substantial  right  of 
the  adverse  party  ( Ballinger's  Anno.  Codes  & 
Statutes,  §  4957),  and  to  determine  all 
causes  upon  the  merits  thereof,  disregardinir 
all  technicalities,  and  to  consider  all  amend- 
ments, which  could  have  been  made  as  made 
( fi  6535 ) .  When,  therefore,  a  cause  has  been 
tried  upon  its  merits,  as  if  upon  pleadings 
sufficient  in  form  and  substance,  m  which 
the  complaining  party  has  not  been  misled, 
and  has  had  full  opportunity  to  present  his 
case,  some  substantial  wrong,  some  failure 
on  the  part  of  his  adversary  to  aver,  or  prove 
a  material  matter  necessary  on  his  part  to  be 
averred  and  proved  in  order  to  entitle  him  to 
recover,  must  be  shown,  before  this  court  is 
warranted  in  reversing  and  remsnding  a 
cause  for  a  rew  trial.  A  mere  defect  in 
pleading  is  not  such  a  cause.     It  must  not 
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only  be  defective,  but  must  hare  operated  to 
the  substantial  injury  of  the  complainant, 
before  that  result  can  follow.    No  such  in- 

i'ury  is  shown  by  this  branch  of  the  appel- 
ants'  case. 

The  principal  question  is.  Was  this  right 
that  the  dty  had  to  levy  an  assessment  upon 
the  property  to  pay  the  cost  of  the  improve- 
ment *made  in  the  street  an  encumbrance  on 
the  property  within  the  meaning  of  that 
term  as  used  in  the  deed?  The  appellants 
contend  that  it  wais  not,  because  it  had  not 
attached  at  that  time;  that  it  was  then  but 
an  inchoate  right,  which  might  or  might  not 
thereafter  become  fixed  and  absolute,  de- 
pending upon  the  action  of  the  city ;  and  our 
attention  is  called  to  the  city  charter,  which 
provides  that  an  assessment  for  a  public  im- 
provement becomes  a  lien  upon  the  property 
assessed  "from  the  time  the  assessment  roll 
for  such  improvement  shall  be  placed  in  the 
hands  of  the  dty  treasurer  for  collection." 
An  encumbrance  has  been  correctly  defined 
to  be  "any  right  to  or  interest  in  land  which 
may  subsist  m  third  persons,  to  the  diminu- 
tion of  the  value  of  the  estate  of  the  tenant, 
but  consistently  with  the  passing  of  the  fee." 
Bouvier,  T^aw  Diet.  (Rawle's  Revision)  title 
Eiicumhrance.  It  is  also  defined  as  follows : 
"An  encumbrance  is  a  burden  upon  land  de- 
preciative  of  its  value,  such  as  a  lien,  ease- 
ment, or  servitude,  which,  though  adverse  to 
the  interest  of  the  landowner,  does  not  con- 
flict with  his  conveyance  of  the  land  in  fee." 
16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  158. 
Within  these  definitions  them  can  be  little 
doubt  that  the  right  of  the  city  to  levy  an 
assessment  upon  these  lands  to  pay  the  pro- 
portionate cost  of  the  improvement  made  in 
the  street  was  an  encumbrance  on  the  land 
at  the  time  the  deed  in  question  was  exe- 
cuted. The  work  had  then  been  performed 
and  accepted  by  the  city.  It  was  performed 
in  pursuance  of  a  resolution  and  ordinance 
of  the  city  declaring  that  a  just  proportion 
of  the  cost  of  the  improvement  should  be 
charged  upon  this  land.  The  benefit  con- 
ferred upon  the  land  which  gave  rise  to  the 
right  to  make  the  levy,  and  without  which 
no  right  to  levy  could  arise,  had  then  been 
conferred.  True,  all  of  the  steps  necessary 
to  prefect  the  charge  had  not  then  been  tak- 
en, and  the  amount  thereof,  as  it  depended 
on  various  considerations,  was  undetermin- 
ed, and  the  city  might  or  might  not  there- 
after enforce  the  right.  In  this  sense  the 
right  may  be  said  to  have  been  inchoate; 
but  it  was,  nevertheless,  a  right  which  the 
city  could  enforce  against  the  will  and  con- 
sent of  the  owner,  and  in  spite  of  any  ob- 
jection he  might  make.  As  such  it  was  a 
burden  on  the  land  depreciative  of  its  value, 
which  did  not  conflict  with  his  right  to  con- 
vey the  land  in  fee,  and  hence  an  encum- 
brance. It  is  said,  however,  that  this  argu- 
ment can  be  made  with  reference  to  the  right 
of  the  general  government  to  levy  taxes,  or 
the  right  of  the  city  to  improve  another 
street,  or  to  make  further  improvements  on 
this  same  street,  and  charge  a  proportionate 
part  of  the  levies  so  made  against  this  prop- 
erty;  and  that,  if  this  is  an  encumbrance,  all 


subsequent  assessments  must  likewise  be  en- 
cumbrances as  against  a  grantor.  We  do  not 
think  so.  Levies  of  this  character  are  al- 
ways made,  theoretically,  at  least,  because 
of  benefits  conferred,  and  are  charges  against 
the  land  only  after  tiie  benefits  are  conferred. 
Here  the  benefits  for  which  this  charge  is 
made  were  conferred  upon  the  land  before 
the  conveyance,  and  while  owned  by  th>e 
grantors,  and  for  which  they  received  the 
value  in  the  enhanced  consideration  for  the 
conveyance.  Charges  for  subsequent  benefits 
can  become  encumbrances  only  after  the 
benefits  are  conferred,  and  by  no  correct  rea- 
soning can  be  said  to  be  existing  encum- 
brances because  the  power  to  confer  the  bene- 
fit and  make  a  charge  therefor  exists,  even 
though  such  benefits  may  be  conferred  in  in- 
vitwn.  The  real  test  is  found  in  the  answer 
to  the  question.  When  were  the  benefits  con- 
ferred ? 

Nor  do  we  think  the  charter  provision  con- 
trolling. Aside  from  the  fact  that  its  pri- 
mary intent  was  to  fix  a  time  when  the  as- 
sessment should  become  due  and  payable, 
there  is  nothing  in  the  language  used  to  in- 
dicate that,  as  between  grantor  and  grantee, 
the  charge  should  be  deemed  an  encumbrance 
only  after  the  assessment  roll  is  placed  in 
the* hands  of  the  city  treasurer  for  collection. 
In  this  respect  it  differs  from  our  statute  re- 
lating to  general  assessments,  which  fixes  a 
time  when  such  an  assessment  shall  be 
deemed  an  encumbrance  as  between  parties 
to  a  deed.  The  liability  of  the  property  to 
assessment  is  not  created  by  the  placing  of 
the  assessment  roll  in  the  hands  of  the  city 
treasurer,  but  from  the  fact  that  a  benefit  is 
conferred  on  the  property  by  the  impro|ye- 
ment;  and  the  time  when  the  obligation 
therefor  would  naturally  arise  is  when  the 
benefit  is  conferred, — the  completion  of  the 
improvement.  It  would  seem,  then,  as  be- 
tween grantor  and  grantee,  in  the  absence  of 
express  legislation  to  the  contrary,  such  a 
charge,  if  perfected,  should  be  held  to  be  an 
encumbrance  from  that  time,  and  such,  we 
think,  is  the  general  rule.  The  cases  on  this 
question  are  not  uniform.  New  York  espe- 
cially has  held  that  a  tax  or  assessment  is 
not  an  encumbrance,  within  the  meaning  of 
a  covenant  against  them,  until  the  amount 
thereof  is  ascertained  or  determined.  Bar- 
pet'  V.  Dotodney,  113  N.  Y.  644,  21  N.  E.  63. 
However,  we  think  the  weight  of  authority, 
as  well  as  the  better  reason,  is  the  other 
way.  See  Cadmua  v.  Fagan,  47  N.  J.  L.  549, 
4  Atl.  323;  White  v.  Stretch,  22  N.  J.  Eq. 
76;  Campion  v.  Elizabeth,  41  N.  J.  L.  365; 
Blackie  v.  Hudson,  117  Mass.  181;  Oarr  v 
Dooley,  119  Mass.  294;  Tibhetts  v.  Leeaon, 
148  Mass.  102,  18  N.  E.  679;  Peters  v. 
Myers,  22  Wis.  602;  Lafferty  v.  Milligan, 
165  Pa.  534,  30  Atl.  1030;  Bamhart  v. 
Hughes,  46  Mo.  App.  318. 

Finally,  it  is  urged  that  the  trial  court 
erred  in  instructing  a  verdict  for  the  re- 
spondents. The  claim  is  that  there  was  a 
conflict  in  the  evidence  as  to  who  paid  the 
assessment.  It  is  true  that  the  respondents' 
witnesses  did  not  a^rce  as  to  the  person  who 
nctually  paid  into  uie  city  treasu^  the  mon- 
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ey,  but  there  was  no  claim  that  the  money 
paid  -did  not  belong  to  the  respondents.  On 
the  contrary,  the  evidence  leaves  no  room 
for  doubt  on  that  question.  Who  actually 
paid  it,  therefore,  was  immaterial,  and,  as 
there  was  no  material  disputed  question  of 


fact,  the  trial  judge  did  not  err  in  instruct- 
ing the  jury  as  he  did. 
The  judgment  ie  affirmed. 


Rearlsv  Ch.  J.,  and 
and  WMto,  JJ.,  concur. 
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COMMONWEALTH  of  Pennsylvania  eso  rcl, 
John  P.  ELKIN,  Attorney  General,  for 
Use  of  School  District  of  Patton  Town- 
ship, Appt., 

V, 

Jjmies  £.  BARNETT,  State  Treasurer. 
(199  Pa.  161.) 

1*  Under  eoii«titiitloB«l  poi^ev  to  dis- 
approve of  mmy  Item  or  item*  of  an 
Appropriation  bill,  the  executive  may  dis- 
approve one  or  more  of  the  subdivlslonB  of 
a  clause  making  appropriations  for  schools, 
hy  which  the  amount  is  distrlhuted  among 
separate  designated  schools  or  educational  In- 
terests, either  as  to  the  beneficiary,  or  as  to 
the  amount,  and  approve  the  residue. 

2.  A  consti  tut  lonnl  reanirement  thmt 
tlfte  leftislatnre  shall  Appropriate  each 
year  at  least  a  certain  amount  for  the  sup- 


port of  public  schools  does  not  deprive  the 
executive  of  his  veto  power  of  separate  items 
of  the  appropriation. 

3.  Conatitntionnl  poller  to  veto  separate 
Items  in  an  appropriation  bill  inclades  power 
to  cut  down  an  item. 

4.  'Wliere  tke  prnetiee  of  the  exeen- 
tivoy  in  the  Interpretntion  of  his  con- 
■titntional  pollers,  of  vetoing  separate 
items  in  school  appropriation  bills,  has  been 

.  frequent  and  acquiesced  in  without  objectiou. 
for  a  number  of  years,  It  should  be  very 
clearly  shown  to  be  unconstitutional,  to  Justi- 
fy the  courts  In  declaring  against  it. 

5.  A  stnte  olAcer  i^ho»  mlthonsh  not 
•nbject  to  ntnndnmna  hy  m.  eonrt  hav- 
ing general  Jurisdiction  to  issue  the  writ, 
submits  to  its  Jurisdiction,  thereby  waives 
the  objection,  and  it  cannot  be'  afterwards 
raised  on  appeal. 

iMe§treMat,  J,,  dUienU.) 

(April  22,  1901.) 


Nora. — Power  to  veto  part  only  of  a  §tatute. 

In  the  case  of  Con.  ea  rel.  Blkin  v.  Bab- 
NBTT  an  act  appropriated  $5,500,000  annually 
for  two  years  for  the  support  of  public  schools, 
provided  that  out  of  the  amount  received  by 
the  city  of  Philadelphia  $3,000  shall  be  paid 
to  the  Teachers*  Institute;  $3,000  to  the 
School  of  Design ;  $10,000  to  the  Teacher's  An- 
nuity and  Aid  Association.  The  governor  ve- 
toed BO  much  of  this  bill  as  appropriated  $500,- 
000  annually.  It  was  held  that  the  part  vetoed 
did  not  become  a  law.  The  veto  power  was 
ftustained  under  Pa.  Const,  art.  4,  |  16,  provid- 
ing that  the  governor  shall  have  the  power  to 
disapprove  of  any  Item  or  items  of  any  bill 
making  appropriations  containing  distinct  items, 
and  the  part  or  parts  of  the  bill  approved 
shall  be  the  law,  and  the  item  or  Items  of  the 
appropriation  disapproved  shall  be  void.  It 
was  held  that  this  gave  the  power  to  veto  a 
part  of  an  item.  The  opinion  endeavors  to  es- 
tablish that  under  this  section  the  governor 
has  legislative  power  to  the  extent  of  deter- 
mining how  much  of  an  item  he  will  indorse, 
as  well  as  the  power  which  is  granted  to  strike 
out  any  item. 

There  are  but  few  cases  on  the  question  of 
the  power  to  veto  a  part  of  an  appropriation 
bill. 

In  State  eop  rel.  Teachers  &  Officers  v.  Holder, 
76  Miss.  158,  23  So.  64S,  a  similar  question 
was  preseated.  Miss.  Const.  |  73,  provides  that 
the  governor  may  veto  parts  of  any  appropria- 
tion bill  and  approve  parts  of  the  same,  and 
the  part  approved  shall  become  a  law.  A  bill 
appropriating  money  to  a  college  provided  that 
the  trustees  thereof  should  give  the  president 
of  the  college  certain  powers.  The  governor 
vetoed  this  part  of  the  proviso,  and  approved 
the  balance.  It  was  held  that  the  bill  failed 
In  whole  and  in  part  to  become  a  law;  that  the 
governor  had  only  a  qualified  and  destructive 
legislative  function,  and  never  creative  legisla- 
tive power,  that  the  attempt  to  exercise  such 
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power  destroyed  the  attempted  approval  of  the 
balance  of  the  bill. 

A  different  result  was  reached  in  Porter  v. 
Hugheb  (Ariz.)  32  Pac.  165,  where  the  governor 
had  no  power  to  veto  any  part  of  a  bill  under 
act  of  Congress  July  19,  1876,  providing  that 
if  the  governor  approve  a  bill  he  shall  sign  It, 
If  he  shall  not  approve  It  he  shall  return  It 
with  his  objections  to  the  house  where  Jt  orig- 
inated. The  governor  vetoed  |  17  of  act  De- 
cember 31,  1888,  appropriating  a  sum  for  the 
salaries  of  the  territorial  district  Judges,  and 
returned  the  bUl,  approving  the  tialance,  to  the 
house  where  it  originated,  and  which  house  sus- 
tained his  veto.  The  signature  of  the  governor 
was  held  to  be  an  approval  of  the  bill  as  a 
whole,  as  he  had  no  power  to  veto  a  part. 

It  will  be  noticed  that  the  Constitutions  of 
Pennsylvania  and  New  York  are  somewhat 
similar.  Where  an  act  made  an  entire  appro- 
priation for  "continuing  work  upon  the  capi- 
tol,"  appropriating  the  gross  sum  of  $372,125. 
and  then  apportioned  the  same  to  the  different 
objects  specified,  the  attorney  general  of  New 
York  held  that  such  a  bill  did  not  contain  sev- 
eral items  and  related  only  to  one  particular 
subject,  *and  that  the  reduction  of  the  gross 
amount  by  objection  to  particular  items  of  the 
bill  would  render  the  whole  bill  nugatory. 
Opinion  Attorney  General,  New  York,  May  3lBt, 
1889.  This  was  under  New  York  Const,  art. 
4,  I  9,  providing  that  if  any  bill  presented  to 
the  governor  contain  several  Items  of  appro- 
priation of  money,  he  may  object  to  one  or 
more  of  such  Itema 

The  veto  of  a  part  of  an  appropriation  bill 
presents  many  questlona  If  the  Constitution 
does  not  give  that  power  It  seems  that  an  ap- 
proval of  the  balance  validates  the  whole  bill. 
as  In  the  Arizona  case.  If  the  Constitution 
provides  for  vetoing  a  part  of  an  appropriation, 
it  would  seem  clear  that  a  veto  of  a  part  would 
only  affect  and  avoid  the  part  vetoed.  If  au- 
thority Is  given  to  veto  any  item,  this  may 
mean  the  whole  of  an  Item.     It  is  held  in  the 
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APPEAL  by  relator  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Center 
County  in  favor  of  defendant  in  a  manda- 
mus proceeding  to  compel  defendant  to  no- 
tify the  super mtendent  of  public  instruc- 
tion that  there  are  sufficient  funds  in  the 
state  treasury  to  pay  the  appropriation  of 
school  funds,  and  to  designate  tne  amount 
which  the  District  of  Patton  Township  is 
entitled  to  receive.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Gray,  for  appellant: 

That  construction  should  be  given  to  the 
word  "item"  which  will  best  meet  the  pur- 
pose the  framers  of  the  Constitution  had  in 
mind  when  they  molded  its  provisions. 

Take  the  meaning  of  the  word  "item," 
which  would  seem  best  to  fit  the  purpose 
in  mind  of  the  framers  of  the  Constitution 
when  they  designed  S  18,  art.  4,  and  take 
the  most  reasonable  definition  as  applicable 
to  any  legal  matter  or  power  intended  to 
be  limited  and  controlled  by  said  section, 
and  the  best  definition  of  the  word  ^4tem," 
which  is  agreed  upon  by  three  lexicograph- 
ers, is  a  separate  particular,  or  a  separate 
entry  in  an  account  or  schedule.  The  gen- 
eral appropriation  act  of  1899  is  made  up 
of  a  schedule  of  about  260  separate  and  dis- 
tinct items,  any  one  of  which  the  governor 
mi^ht  veto,  except  the  school  appropriation, 
which  is  protect^  by  art.  10,  {  1,  of  the  Con- 


stitution to  the  extent  of  $1,000,000  per 
year  from  executive  disapproval. 

Porter  v.  Hughes  (Ariz.)  32  Pac.  165; 
State  ex  rel.  Teachers  d  Officers  v.  Holder, 
76  Miss.  158,  23  So.  643. 

Section  10,  art.  4,  only  applies  to  appro- 
priation J[)ill8  containing  more  than  one 
item.  If  the  bill  contains  but  one  item  the 
authority  of  the  governor  to  veto  is  exer- 
cised imder  $15,  art.  4,  of  the  Constitution. 

Messrs.  Frederio  W.  Fleits  and  Jolin 
P.  Elliin,  Attorney  General,  for  appellee: 

No  matter  how  large  an  appropriation  the 
legislature  should  make  to  the  common 
schools,  the  governor  could  not  veto  it  en- 
tire because  of  the  mandatory  provision  re- 
quiring that  at  least  $1,000,000  should  be 
appropriated. 

Pa.  Const,  art.  10,  §  1. 

It  is  the  dut^  of  the  governor  to  see  to 
it  that  appropriation  bills  are  not  passed  to 
such  an  extent  as  to  make  a  casual  de- 
ficiency in  the  revenues  beyond  the  $1,000,- 
000  limitation. 

Pa.  Const,  art.  9,  §  4. 

The  governor  is  given  express  power  to 
disapprove  of  any  item  or  items  of  any  bill 
making  an  appropriation  of  money. 

Pa.  Const,  art.  4,  §  16. 

The  plain  intention  of  this  provision  Is 
to  give  the  governor  the  power  to  pass  upon 
items  in  appropriation  bills  in  greater  de- 


Dabkbtt  Casr  to  mean  also  a  fractional  part 
of  an  item.  The  power  to  veto  part  of  an  aik 
proprlation  bill  Is  held  not  to  give  the  power  to 
veto  the  part  In  a  proviso,  as  In  the  Mississippi 
case ;  and  the  whole  bill  was  held  invalid. 

The  veto  power  evidently  was  never  in- 
tended to  be  legislative,  bat  is  rather  a  re- 
strictive power,  an  obstruction  to  hasty  legis- 
lation. The  constitutional  provision  giving  veto 
power  as  to  an  item  seems  clear  In  Its  meaning 
when  applied  to  a  veto  of  an  unconditional  ap- 
propriation. But  If  a  veto  of  a  proviso  should 
be  attempted  under  the  authority  to  veto  a 
IHurt.  so  as  to  make  the  appropriation  uncondi- 
tional, it  would  look  like  assuming  legislative 
power. 

As  the  Barnbtt  Cass  in  effect  holds  that  the 
constitutional  provision  authorizing  a  veto  of 
an  item  gives  authority  to  veto  a  part  of  an 
Item,  similar  provisions  of  the  different  state 
Constitutions  are  grouped  so  as  to  show  the 
phraseology  employed. 

Ala.  Const,  art.  5,  {  14 :  Ark.  Const, 
art.  6,  I  17;  and  La.  Const,  art.  74, — 
provide :  "The  governor  shall  have  power  to 
disapprove  of  any  Item  or  Items  of  any  bills 
making  appropriations  of  money,  embracing 
distinct  Items,  and  the  part  or  parts  of  the  bill 
approved  shall  be  the  law,  and  the  item  or 
Items  of  appropriation  disapproved  shall  be 
void,  unless  repassed  according  to  the  rules  and 
limitations  prescribed  for  the  passage  of  other 
bills  over  the  executive  veto." 

Cal.  Const,  art.  4,  |  16,  provides:  "If 
any  bill  presented  to  the  governor  contains  sev- 
eral items  of  appropriation  of  money,  he  may 
object  to  one  or  more  items,  while  approving 
other  portions  of  the  bill." 

Colo.  Const,  art.  4,  f  12 ;  Idaho  Const,  art. 
4.  S  11  and  Wyo.  Const,  art.  4,  i  9,  pro- 
vide :  "The  governor  shall  have  power  to  dis- 
approve of  any  item  or  items  ...  of  any 
bill  making  appropriations  of  money,  .  .  . 
embraoLng  distinct  Items,  and  the  part  or  parts 
of  the  bill  approved  shall  be  law,  and  the  Item 
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or  items  .  .  .  disapproved  shall  be  void, 
unless  enacted  in  the  following  manner.*' 

111.  Const,  art.  5,  S  16,  provides :  "Bills  mak- 
ing appropriations  of  money  out  of  the  treasury 
shall  specify  the  objects  and  purposes  for  which 
the  same  are  made,  and  appropriate  to  them  re- 
spectively their  several  amounts  In  distinct 
items  and  sections.  And  if  the  governor  shall 
not  approve  any  one  or  more  of  the  Items  or 
sections  contained  In  any  bill,  but  shall  approve 
the  residue  thereof,  It  shall  become  a  law,  as 
to  the  residue,  in  like  manner  as  If  he  had 
signed  it.** 

Ky.  Const.  I  88,  provides:  "The  governor 
shall  have  power  to  disapprove  any  part  or 
parts  of  appropriation  bills  embracing  distinct 
Items,  and  the  part  or  parts  disapproved  shall 
not  become  a  law  unless  reconsidered  and 
passed,  as  in  case  of  a  bill.*' 

Md.  Const,  art.  2,  i  17,  provides:  "The 
governor  shall  have  power  to  disapprove  of 
any  item  or  items  of  any  bills  making  appropria- 
tions of  money  embracing  distinct  Items,  and 
the  part  or  parts  of  the  bill  approved  shall  be 
the  law,  and  the  Item  or  Items  of  appropriation 
disapproved  shall  be  void  unless  repassed  ac- 
cording to  the  rules  or  limitations  prescribed 
for  the  passage  of  other  bills  over  the  executive 
veto." 

Minn.  Const,  art.  4,  i  11 ;  N.  J.  Const,  art. 
5,  J  7 :  and  N.  Y.  Const,  art.  4,  {  9,  provide : 
"If  any  bill  presented  to  the  governor  contain 
several  items  of  appropriation  of  money,  he  may 
object  to  one  or  more  of  such  items,  while  ap- 
proving of  the  other  portion  of  the  bill.  In  such 
case,  he  shall  append  to  the  bill,  at  the  time  of 
signing  It,  a  statement  of  the  Items  to  which 
he  objects,  a<nd  the  appropriation  so  objected 
to  shall  not  take  effect.  If  the  legislature  be 
In  session,  he  shall  transmit  to  the  house  In 
which  the  bill  originated  a  copy  of  such  state- 
ment, and  the  Items  objected  to  shall  be  sepa- 
rately reconsidered.  If,  on  reconsideration,  one 
or  more  of  such  Items  be  approved  by  two 
thirds  [majority  N.  J.]  of  the  members  elected 
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tail  than  he  can  pass  upon  questions  of  gen- 
eral legislation. 

It  is  difficult  to  give  any  exact  and  defi- 
nite meaning  to  the  word  "item"  as  it  is 
used  in  our  Constitution. 

The  object  of  that  section  which  gives  the 
governor  the  right  to  approve  p^rt  of  an 
item  in  the  general  appropriation  bill  and 
disapprove  of  other  parts  was  to  enable  him 
to  exercise  discretion  and  discrimination  by 
disapproving  of  a  measure  in  part  without 
being  obliged  to  strike  down  the  whole. 

The  intention  of  the  section  was  to  au- 
thorize the  governor  to  disapprove  any  part 
of  a  billj  the  use  of  the  word  "item"  in  one 
clause,  and  the  corresponding  use  of  the 
words  "part  or  parts"  in  another  clause,  in- 
dicating that  the  meaning  attached  to  the 
word  "item"  in  this  connection  is  synony- 
mous with  the  word  "part." 

The  provision  of  §  8,  making  an  appro- 
priation for  the  support  and  maintenance 
of  the  common  schools,  contains  many  de- 
tails or  parts.  All  these  matters  are,  in 
the  language  of  the  section,  "items"  or 
"parts"  of  the  bill,  and  as  such  would  be 
clearly  subject  to  the  approval  or  disap- 
proval of  the  governor. 

The  power  to  approve  any  item  or  items 
in  an  appropriation  bill,  and  to  disapprove 
of   other    items,   necessarily    includes    the 


power  to  approve  or  disapprove  of  part  of 
the  same  item. 

Mr,  C.  Tyson  Krats  also  for  appellee. 

MltoHellt  J.,  delivered  the  opinion  of  the 
court: 

The  governor  is  an  integral  part  of  the 
lawmaking  power  of  the  state.  Section  15 
of  article  4  of  the  Constitution  provides  that 
"every  bill  which  shall  have  passed  both 
houses  shall  be  presented  to  the  governor ;  if 
he  approve  he  shall  sign  it,  but  if  he  shall 
not  approve  he  shall  return  it  with  his  ob- 
jections to  the  house  in  which  it  shall  have 
originated,"  etc.;  and  no  bill,  therefore,  can 
become  a  law  without  first  being  submitted 
to  the  governor  for  his  approval  or  disap- 
proval. His  disapproval,  commonly  known 
as  a  "veto,"  is  essentially  a  legislative  act 
The  fact  that  the  governor  is  limited  to  ne- 
gation or  concurrence,  and  cannot  affirma- 
tively initiate  or  amend  legislation,  doc^ 
not  take  away  the  legislative  character  of 
his  actj  any  more  than  the  want  of  power 
in  the  Senate  of  the  United  States  to  orig- 
inate revenue  bills  changes  its  standing  as 
a  co-ordinate  branch  of  Congress.  In  this 
view  all  the  authorities  concur.  The  veto 
power  of  the  President  "is  not  executive  in 
its  nature,  but  essentially  l^islative.  It 
makes  him,  in  effect,  a  branch  of  Congress, 


to  each  house,  the  same  shall  be  a  part  of  the 
law,  notwithstanding  the  objections  of  the  j^v- 
emor.  All  the  provisions  of  this  section,  in 
relation  to  bills  not  approved  by  the  governor, 
shall  apply  In  cases  In  which  he  shall  withhold 
his  approval  from  any  Item  or  items  contained 
in  a  bill  appropriating  money.'* 

Miss.  Const,  i  73,  provides:  'The  governor 
may  veto  parts  of  any  appropriation  bill,  and 
approve  parts  of  the  same,  and  the  portions  im- 
proved shall  be  law." 

Mo.  Const,  art.  5,  |  13,  provides:  "If  any 
bill  presented  to  the  governor  contain  several 
Items  of  appropriation  of  money,  he  may  object 
to  one  or  more  items  while  approving  other 
portions  of  the  bill.  In  such  case  he  shall  ap- 
pend to  the  bill,  at  the  time  of  signing  It,  a 
statement  of  the  Items  to  which  he  objects,  and 
the  appropriations  so  objected  to  shall  not  take 
effect.  If  the  general  assembly  be  in  session, 
he  ahall  tranamlt  to  the  house  in  Which  the  bill 
originated  a  copy  of  such  statement,  and  the 
items  objected  to  shall  be  separately  recon- 
sidered. If  It  be  not  in  session,  then  he  shall 
transmit  the  same  within  thirty  days  to  the 
office  of  the  secretary  of  state,  with  his  ap- 
[iroval  or  reasons  for  disapproval." 

Mont.  Const,  art.  7,  %  13,  provides:  "The 
governor  shall  have  power  to  disapprove  of  any 
item  or  Items  of  any  bill  making  appropriations 
of  money,  embracing  distinct  items,  and  the 
part  or  parts  approved  shall  become  a  law,  and 
the  item  or  items  disapproved  shall  be  void, 
unless  enacted  In  the  manner  following :  If 
tho  legislative  assembly  be  In  session  he  shall 
within  five  days  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  the  item  or  items 
thereof  disapproved,  together  with  his  objec- 
tions thereto,  and  the  Items  objected  to  shall 
be  separately  reconsidered,  and  each  Item  shall 
then  take  the  same  course  as  is  prescribed  for 
the  passage  of  bills  over  the  executive  veto." 

Neb.  Const,  art.  5,  f  15,  provides :  "The 
governor  may  disapprove  any  item  or  Items  of 
appropriation  contained  In  bills  passed  by  the 
legislature,  and  the  item  or  items  so  dlsap- 
55  L.  R.  A. 


proved  shall  be  stricken  therefrom,  unless  re- 
passed in  the  manner  herein  prescribed  in 
<:fi8es  of  disapproval  of  bills." 

N.  D.  Const,  art.  8,  %  80,  prides:  "The 
governor  shall  have  power  to  disapprove  of  any 
Item  or  items,  or  part  or  parts  of  any  bill  mak- 
ing appropriations  of  money  or  property  em- 
bracing distinct  Items,  and  the  part  or  parts  of 
the  bill  approved  shall  be  the  law,  and  the 
Item  or  Items,  and  the  part  or  parts,  disap- 
proved shall  be  void,  unless  enacted  In  the  fol- 
lowing manner:  If  the  legislative  assembly  be 
In  session  he  shall  transmit  to  the  house  In 
which  the  bill  originated  a  copy  of  the  Item 
or  Items,  or  part  or  parts  thereof  disapproved, 
together  with  his  objections  thereto,  and  the 
Items  or  parts  objected  to  shall  be  separately 
reconsidered,  and  each  Item  or  part  shall  then 
take  the  same  course  aa  Is  prescribed  for  the 
passage  of  bills  over  the  executive  veto." 

Pa.  Const,  art.  4,  %  16,  provides:  "The  gov- 
ernor shall  have  power  to  disapprove  of  any 
item  or  items  of  any  bill  making  appropriations 
of  money,  embracing  distinct  Items,  and  the  part 
or  parts  of  the  bill  approved  shall  be  the  law, 
and  the  item  or  items  of  appropriation  disap- 
proved shall  be  void,  unless  repassed  according 
to  the  rules  and  limitations  prescribed  for  the 
passage  of  other  bills  over  the  executive  veto." 

8.  D.  Const,  art.  4,  %  10,  provides:  **The 
governor  shall  have  power  to  disapprove  of 
any  Item  or  Items  of  any  bill  making  appro- 
priations of  money  embracing  distinct  Items, 
and  the  part  or  parts  of  the  bill  approved*  shall 
be  law,  and  the  Item  or  Items  disapproved  shall 
be  void,  unless  enacted  In  the  following  man- 
ner: If  the  legislature  be  In  session  he  shall 
transmit  to  the  house  In  which  the  bill  origi- 
nated a  copy  of  the  Item  or  Items  thereof  disap- 
proved, together  with  \Vn  objections  thereto, 
and  the  items  objected  ttf  shall  be  separately  re- 
considered, and  each  Item  shall  then  take  the 
same  course  as  is  prescribed  for  the  passage  of 
bills  over  the  executive  veto." 

Tex.  Const,  art.  4,  {  14,  provides:  "If  any 
bill  presented  to  the  governor  contains  several 
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though  only  to  a  limited  and  qualified  ex- 
tent." Black,  Const.  Law,  S  67.  The  Presi- 
dent "thus  hecame  a  third  branch  of  the 
legislature,  whose  approval  was  ordinarily 
requisite  to  the  success  of  any  measure  pro- 
posed by  the  other  two."  Hare,  Am.  Const. 
Law,  p.  212.  "It  appears,  as  a  matter  of 
historical  development  as  well  as  of  theory, 
that  the  veto  is  a  legislative  power."  Ma- 
son, Veto  Power,  S  100.  "The  power  to  veto 
legislation  which  is  conferred  upon  the  Pres- 
ident makes  him  in  effect  a  third  branch  of 
the  legislature.  The  power  is  legislative, 
not  executive,  and  the  questions  presented 
to  his  mind  are  precisely  the  same  as  those 
the  two  Houses  of  Congress  must  determine 
in  passing  a  bill.  Whether  the  proposed  law 
is  necessary  or  expedient,  whether  it  is  con- 
stitutional, whether  it  is  so  framed  as  to 
accomplish  its  intent,  and  so  on,  are  ques- 
tions transferred  from  the  two  Houses  to 
the  President  with  the  bill  itself."  Cooley, 
Const.  Law,  2d  ed.  1891,  chap.  3,  p.  49. 
Being  thus  settled  to  be  legislative  in  char- 
acter, the  presumption  is  that,  within  its 
limited  sphere  of  negation,  the  power  ap- 
plies to  every  branch  and  subject  of  the  .bill 
to  which  the  legislative  powers  of  the  two 
Houses  apply.  And  the  history  of  the 
power  as  at  present  existing  in  the  Consti- 
tution of  this  state  confirms  the  presump- 


tion. The  veto  power  is  a  survival  of  the 
lawmaking  authority  vested  in  the  Kins  as 
a  constituent,  if  not  a  controlling,  third 
body  of  the  Parliament,  in  which  he  might, 
and  not  infrequently  did,  sit  in  person. 
With  the  growth  of  free  ideas  and  institu- 
tions, and  the  aggressive  spirit  of  the  popu- 
lar branch  of  the  Parliament  in  the  affairs 
of  government,  it  lost  its  vitalitv  as  a  real 
power  in  England,  though  it  still  exists  in 
theory.  But  in  the  colonies  it  not  only 
existed,  but  was  an  active  power,  absolute 
in  character,  and  so  constantly  exercised 
that,  as  Prof.  Mason  has  aptly  called  at- 
tention to,  the  Declaration  of  Independence 
set  forth  first  among  the  grievances  of  the 
colonies :  "He  has  refused  his  assent  to  laws 
most  wholesome  and  necessary  for  the  pub- 
lic good."  Veto  Power,  S  7.  The  most  im- 
portant chapter  in  the  legislative  history  of 
the  province  of  Pennsjrlvania  will  be  found 
in  the  long  and  obstinate  contest  between 
the  general  assembly  and  the  proprietaries 
and  the  Crown  (acting  through  the  privy 
council  and  the  board  of  trade)  over  the  re- 
fusal of  assent  to  the  acts  of  the  assembly. 
From  the  colonies  the  power  passed,  with 
various  limitations,  into  nearly  all  the 
American  Constitutions,  state  and  national. 
Originally  intended  mainly  as  a  means  of 
self-protection  by  the  executive  against  the 


Items  of  appropriation,  be  may  object  to  one 
or  more  of  snch  Items,  and  approve  the  other 
porton  of  t^e  bill.  In  such  case  he  shall  ap- 
pend to  the"  bill,  at  the  time  of  signing  It,  a 
statement  of  the  Items  to  which  he  objects,  and 
no  Item  so  objected  to  shall  take  effect.  If  the 
legislature  be  In  session  he  shall  transmit  to  the 
house  In  which  the  bill  originated  a  copy  of 
snch  statement,  and  the  Items  objected  to  shall 
be  separately  considered.  If,  on  reconsidera- 
tion, one  or  more  of  such  Items  be  approved  by 
two  thirds  of  the  members  present  of  each 
house,  the  same  shall  be  part  of  the  law  not- 
withstanding the  objections  of  the  governor.  If 
any  such  bill,  containing  several  Items  of  ap- 
propriation, not  having  been  presented  to  the 
governor  ten  days  (Sundays  excepted)  prior  to 
adjournment,  be  In  the  hands  of  the  governor 
at  the  time  of  adjournment,  be  shall  have 
twenty  days  from  such  adjournment  within 
which  to  tile  objections  to  any  Items  thereof, 
and  make  proclamation  of  the  same,  and  such 
Item  or  items  shall  not  take  effect." 

Utah  Const,  art.  7,  |  8.  provides:  "If  any 
bill  presented  to  the  governor  contain  several 
Items  of  appropriations  of  money,  be  may  object 
to  one  or  more  such  Items,  while  approving 
other  portions  of  the  bill ;  In  such  case  be  shall 
append  to  the  bill  at  the  time  of  signing  It  a 
statement  of  the  Item  or  Items  which  he  de- 
clines to  approve,  together  with  his  reasons 
therefor,  and  such  Item  or  Items  shall  not  take 
effect  unless  passed  over  the  governor's  objec- 
tion, as  In  this  section  provided.'* 

Wash.  C<mst.  art.  8,  |  12,  provides :  "If  any 
bill  presented  to  the  governor  contain  several 
sections  or  items,  he  may  object  to  one  or  more 
sections  or  Items  while  approving  other  por- 
tions of  the  bill.  In  such  case  he  shall  append 
to  the  bill,  at  the  time  of  signing  It,  a  state- 
ment of  the  section  or  sections.  Item  or  items,  to 
which  he  objects,  and  the  reasons  therefor,  and 
the  section  or  sections,  item  or  Items,  so  objected 
to,  shall  not  take  effect  unless  passed  over  the 
governor's  objection,  as  hereinbefore  provided." 

"Every  bill  passed  by  the  legislature  making 
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appropriations  of  money,  embracing  distinct 
items,  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  governor:  if  be  disapprove  the 
bill,  or  any  Item  or  appropriation  therein  con- 
tained, he  shall  communicate  such  disapproval 
with  his  reasons  therefor  to  the  house  In  which 
the  bill  originated;  but  all  items  not  disap- 
proved shall  have  the  force  and  effect  of  law 
according  to  the  original  provisions  of  the  bill. 
Any  Item  or  Items  so  disapproved  shall  be  void, 
unless  repassed  by  a  majority  of  each  house 
according  to  the  rules  and  limitations  prescribed 
in  the  preceding  section  In  reference  to  other 
bills."     W.  Va.  Const,  art.  7,  |  15. 

From  the  above  it  will  be  seen  that  in  Ala- 
bama, Arkansas,  Louisiana,  Colorado,  Maryland, 
Montana,  Nebraska,  Pennsylvania,  and  South 
Dakota  the  governor  has  power  to  veto  "any 
item  or  items."  In  Minnesota,  New  Jersey, 
New  York,  Texas,  and  Utah  he  has  the  power  to 
veto  "one  or  more  of  such  items."  In  Missouri, 
California,  and  Washington  he  has  the  power  to 
veto  "one  or  more  items."  In  North  Dakota 
he  may  veto  "any  item  or  items,  or  part  or 
parts  of  any  bill  making  appropriations.**  In 
Illinois  the  bill  must  be  "in  distinct  items  nnd 
sections."  and  provides  for  the  governor's  disap- 
proval if  he  shall  not  approve  "any  one  or 
more  of  the  Items  or  sections."  In  West  Vir- 
ginia be  may  veto  "any  Item  or  appropriation 
therein."  In  Kentucky  he  may  veto  "any  part 
or  parts"  "embracing  distinct  items."  In  Mis- 
sissippi he  may  disapprove  "parts  of  any  ap- 
propriation bill." 

A  strict  construction  of  the  provisions  above 
would  seem  to  Indicate  that,  except  in  North 
Dakota  and  Mississippi,  the  power  of  the  gov- 
ernor is  limited  to  striking  out  "an  Item."  The 
reason  why  so  little  litigation  has  arisen  where 
the  governor  has  cut  down  a  part  of  an  Item 
on  the  theory  that  "the  greater  always  con- 
tains the  less"  may  be  because  the  beneficiaries 
under  an  appropriation  act  on  the  maxim  that 
"a  half  loaf  is  better  than  none,"  and  accept  a 
scaled  appropriation  rather  than  risk  los'^f*  ail. 
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encroachments  of  the  legislative  branch,  it 
has  steadily  ^rown  in  favor  with  the  in- 
creasing multitude  and  complexity  of  mod- 
ern laws,  as  a  check  upon  hasty  and  incon- 
siderate as  well  as  unconstitutional  legisla- 
tion. The  executive  is  usually  better  in- 
formed on  the  exact  condition  of  the  public 
affairs  than  the  individual  members  of  the 
legislature,  and  he  aot^  under  the  concen- 
trated responsibility  of  a  single  officer.  That 
vetoes  are  usually  wise  and  convincing  is 
shown  by  the  small  proportion  which  has 
been  overridden  by  the  second  passage  of  the 
disappr^ed  act.  Of  433  acts  disapproved 
by  the  f4«sidents  of  the  United  States  down 
to  1889,  only  twenty-nine  were  repassed  over 
the  veto.  Mason,  Veto  Power,  S  116-  As 
inherited  from  the  colonies  and  adopted  in 
the  early  constitutions,  the  veto  power  was 
confined  to  approval  or  disapproval  of  the 
entire  bill  as  presented,  and  this,  in  experi- 
ence, was  found  to  be  inadequate  to  the  ac- 
complishment of  its  full  purpose.  The  leg- 
islature, in  framing  and  passing  a  bill,  had 
full  control  over  every  subject  and  every 
provision  that  it  contained;  and  the  fi;ov- 
ernor,  as  a  co-ordinate  branch  of  the  law- 
making power,  was  entitled  to  at  least  a 
negative  of  the  same  extent.  But  by  join- 
ing a  number  of  different  subjects  in  one 
bill  the  governor  was  put  under  compulsion 
to  accept  some  enactments  that  he  could  not 
approve,  or  to  defeat  the  whole,  including 
others  that  he  thought  desirable  or  even 
necessary.  Such  bills,  popularly  called 
"omnibus  bills,"  became  a  crying  evil,  not 
only  from  the  confusion  and  distraction  of 
the  legislative  mind  by  the  jumbling  to- 
gether of  incongruous  subjects,  but  still 
more  by  the  facility  they  afforded  to  corrupt 
combinations  of  minorities  with  different  in- 
terests to  force  the  passage  of  bills  with 
provisions  which  could  never  succeed  if  they 
stood  on  their  separate  merits.  So  com- 
mon was  this  practice  that  it  got  a  popular 
name,  universally  understood,  as  "logroll- 
ing." A  still  more  objectionable  practice 
grew  up,  of  putting  what  is  known  as  a 
"rider"  (that  is,  a  new  and  unrelated  enact- 
ment or  provision)  on  the  appropriation 
bills,  and  thus  coercing  the  executive  to  ap- 
prove obnoxious  legislation,  or  bring  the 
wheels  of  the  government  to  a  stop  for  want 
of  funds.  These  were  some  of  the  evils 
which  the  later  changes  in  the  Constitution 
were  intended  to  remedy.  Omnibus  bills 
were  done  away  with  by  the  amendment  of 
1864  that  no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed 
in  the  title.  But  this  amendment  excepted 
appropriation  bills,  and  as  to  them  the  evil 
still  remained.  The  convenience,  if  not  the 
necessity,  of  permitting  a  general  appropria- 
tion bill  containing  items  so  diverse  as  to 
be  fairly  within  the  description  of  different 
subjects,  was  patent.  The  present  Constitu- 
tion meets  this  difficulty — First,  by  includ- 
ing all  bills  in  the  prohibition  of  containing 
more  than  one  subject,  except  "general  ap- 
propriation bills"  (art.  3,  §  3)  ;  secondly,  by 
the  provision  that  "the  general  appropria- 
tion bill  shall  embrace  nothing  but  appro- 
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priations  for  the  ordinary  expenses  of  the 
executive,  legislative,  ana  judicial  depart- 
ments of  the  commonwealth,  interest  on  the 
public  debt,  and  for  public  schools;  all  other 
appropriations  shall  be  made  by  separate 
bills  each  embracing  but  one  subject"  (Id. 
S  15)  ;  and,  thirdly,  by  the  grant  to  the 
governor  of  "power  to  disapprove  of  any 
item  or  items  of  any  bill  making  appropria- 
tions of  money,  embracing  distinct  items, 
and  the  part  or  parts  of  the  bill  approved 
shall  be  the  law,  and  the  item  or  items  of 
appropriation  disapproved  shall  be  void,  un- 
less repassed  according  to  the  rules  and 
limitations  prescribed  for  the  passage  of 
other  bills  over  the  executive  veto"  (art.  4, 
§  16).  The  purpose  of  these  provisicms  is 
clear  beyond  question.  They  are  a  distinct 
recognition  of  the  legislative  character  of 
the  governor's  part  in  the  passage  of  the 
bills,  and  an  equally  distinct  effort  to  in- 
crease the  power  and  scope  of  his  veto.  By 
S  15  of  the  same  article  a  bill  can  only  be 
passed  over  a  veto  by  a  vote  of  two  thirds 
of  all  the  members  elected  to  each  house, 
instead  of  two  thirds  of  a  quorum  voting, 
as  under  the  Constitution  of  1838.  "The 
power,"  says  Mr.  Buckalew.  "has  been  tried 
and  not  found  wanting.  It  has  won  popu- 
lar confidence  in  a  hi^  degree,  and  is  now 
justly  regarded  as  an  indispensable  feature 
of  American  Constitutions.  In  the  conven- 
tion of  1873  no  voice  was  raised  in  <^podi- 
tion  to  it,  or  for  imposing  any  new  and  ma- 
terial limitations  upon  its  exercise  in  fu- 
ture." Notes  on  the  Constitution,  p.  117. 
Section  16  of  article  4,  above  quoted,  with 
which  we  are  immediately  concerned,  is  a 
clear  expression  of  intent  to  (five  the  gov- 
ernor, to  the  extent  of  refusing  approval, 
the  same  control  over  the  particulars  of  a 
general  appropriation  bill  that  each  house 
of  the  legislature  had. 

The  argument  on  both  sides  has  included 
much  discussion  of  the  exact  definition  of 
the  word  "item."  But  we  have  no  occa- 
sion to  consider  minutely  thie  language  of 
the  dictionaries  in  this  connection.  The 
general  idea  conveyed  by  the  word  is  well 
understood,  and  with  that  in  our  minds  the 
precise  meaning  in  the  Constitution  is  shown 
by  the  context  to  be  the  particulars,  the  de- 
tails, the  distinct  and  severable  parts,  of 
the  appropriation.  The  language  is,  "The 
governor  shall  have  power  to  disapprove  of 
any  item  or  items  .  .  .  and  the  part  or 
parts  of  the  bill  approved  shall  be  the  law. 
and  the  item  or  items  of  the  appropriation 
disapproved  shall  be  void,"  etc.  It  is  clear 
that  "item"  and  "part"  are  here  used  inter- 
changeably in  the  same  sense.  If  any  spe- 
cial or  different  meaning  was  attached  to 
the  word  "item"  the  natural  mode  of  ex- 
pression would  have  been  to  use  that  word 
throughout  the  section ;  but  for  the  sake  of 
euphony,  and  to  avoid  the  repetition  of  the 
same  words  three  times  in  the  same  sen- 
tence, the  draftsman  used  the  word  "parts" 
as  an  evident  synonym.  This  is  also  appar- 
ent from  the  plain  purpose  of  the  section. 
In  ordinary  bills  the  single  subject  is  a  unit 
which  admits  of  approvid  or  disapproval  as 
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a  whole,  without  serious  inconvenience,! 
even  though  some  of  the  details  may  not  be 
acceptable.  But  every  appropriation,  though 
it  be  for  a  single  purpose,  necessarily  pre- 
sents two  considerations  almost  equally  ma- 
terial, namely,  the  subject  and  the  amount. 
The  subject  may  be  approved  on  its  merits, 
and  yet  the  amount  disapproved,  as  out  of 
the  proportion  to  the  requirements  of  the 
case,  or  as  beyond  the  prudent  use  of  the 
state's  income.  The  legislature  had  full 
control  of  the  appropriation  in  both  its  as- 
pects and  the  plain  intent  of  this  section 
was  to  give  the  governor  the  same  control, 
as  to  disapproval,  over  each  subject  and  each 
amount.  A  contrary  construction  would  de- 
stroy the  usefulness  of  the  constitutional 
provision.  If  the  legislature,  by  putting 
purpose,  subject,  and  amount  inseparably 
together,  and  calling  them  an  "item,"  can 
coerce  the  governor  to  approve  the  whole  or 
none,  then  the  old  evil  is  revived  which 
this  section  was  intended  to  destroy.  No 
better  illustration  is  needed  than  is  afforded 
by  the  case  in  hand.  Section  8  of  the  act 
of  May  13,  1899,  appropriated  for  the  pub- 
lic schools  $11,000,000  for  the  two  years 
1899  and  1900,  provided  that  "out  of  the 
amount  received  by  the  city  of  Philadelphia 
there  shall  be  paid  the  sum  of  $3,000  to  the 
Teachers'  Institute  of  said  city;  the  sum 
of  $3,000  to  the  Philadelphia  School  of  De- 
sign for  Women  for  their  corporate  pur- 
poses; and  the  sum  of  $10,000  to  the  Teach- 
ers' Annuity  and  Aid  Association  of  said 
city,"  etc.  In  this  portion  of  the  section 
alone  there  are  included  four  distinct  and 
severable  parts,  each  of  which  is  an  "item," 
within  the  purpose,  intent,  and  meaning  of 
the  constitutional  provision  under  considera- 
tion, namely,  the  public  schools,  the  Teach- 
ers' Institute,  the  School  of  Design  for 
Women,  and  the  Teachers'  Annuity  and  Aid 
Association.  The  public  schools  being  ob- 
jects of  appropriation  by  the  express  man- 
date of  the  Constitution,  the  only  question 
before  the  governor  as  to  them  was  the 
amount;  but  the  other  three  items  presented 
the  double  consideration  of  the  beneficiary 
and  the  amount.  On  each  of  these  matters, 
quoting  again  the  language  of  Judge  Cooley, 
supra,  "the  questions  presented  to  [the] 
.  .  .  mind  [of  the  Executive]  are  pre- 
cisely the  same  as  those  the  two  Houses  of 
Congress  must  determine  in  passing  a  bill. 
Whether  the  proposed  law  is  necessary  or 
expedient,  whether  it  is  constitutional, 
whether  it  Is  so  framed  as  to  accomplish  its 
intent,  and  so  on,  are  questions  transferred 
from  the  two  Houses  to  the  President  [Ex- 
ecutive] with  the  bill  itself."  On  each  of 
these  questions,  therefore,  the  governor  was 
entitled  to  exercise  his  legislative  judgment 
separately,  and  to  approve  or  disapprove  ac- 
cordingly. Suppose,  for  illustration,  that, 
instead  of  the  beneficiaries  being  worthy 
public  institutions,  the  city  of  Philadelphia 
had  been  directed  to  pay  part  of  its  appro- 
priation to  a  sectarian  school,  in  violation 
of  the  express  prohibition  in  §  18  of  article 
3.  It  would  have  been  the  governor's  im- 
perative duty  to  veto  such  appropriation, 
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and  the  legislature  could  not  coerce  him  by 
putting  him  to  the  alternative  of  approving 
it  or  disapproving  the  entire  section,  with 
its  constitutional  grant  to  the  public 
schools.  Or  suppose,  on  the  other  hand,  the 
appropriation  had  been  to  one  of  the  institu- 
tions named,  of  $1,000,000  or  more.  The 
governor  might,  in  his  legislative  judgment, 
have  approved  the  beneficiary  as  a  proper 
object  of  state  aid,  but  have  found  the 
amount  excessive.  He  was  entitled  to  ap- 
prove as  to  the  object,  and  to  disapprove  as 
to  a  portion  of  the  amount.  This  is  what 
he  has  done  in  the  present  case,  and  his  ac- 
tion was  within  his  constitutional  powers. 
Both  sides  have  sought  to  derive  con- 
firmation  of  their  views  from  the  express 
niandate  of  the  Constitution,  in  S  I  of  arti- 
cle 10,  that  the  legislature  "shall  appropri- 
ate at  least  $1,000,000  each  year"  for  the 
support  of  public  schools.  This,  the  appel- 
lants claim,  prevents  the  governor  from  ex- 
ercising his  veto  power  at  all  against  ap- 
propriations for  the  public  schools.  But 
this  argument  entirely  ignores  the  consti- 
tutional requirement  that  "every  bill"  shall 
be  submitted  for  the  governor's  approval. 
The  Constitution  makes  no  exception  of 
school  bills  or  any  other,  and  such  excep- 
tion would  permit  easy  and  clear  violation 
of  the  prohibition  in  §  4  of  article  9  against 
the  creation  of  a  state  debt  exceeding  $1,- 
000,000  in  the  aggregate,  at  any  one  time, 
to  supply  deficiencies  in  revenue.  Suppose 
the  legislature  should  appropriate  a  sum  for 
school  purposes  exceeding  by  more  than 
$1,000,000  the  entire  revenue  of  the  state. 
It  would  be  the  governor's  duty  to  veto  it, 
to  prevent  the  creation  of  a  prohibited  debt. 
And  even  if  the  appropriation  for  schools 
was  only  the  constitutional  $1,000,000,  yet, 
if  that  would  increase  an  already  existing 
debt  from  deficiency  of  revenue  beyond  the 
prohibited  limit,  there  would  at  once  be  an 
inevitable  conflict  between  two  express  pro- 
visions of  the  Constitution,  and  it  would  be- 
come the  governor's  duty  to  exercise  his  leg- 
islative judgment  which  was  of  the  lesser 
importance  and  should  give  way.  The  clear 
result,  therefore,  is  that  appropriations  for 
school  purposes  are  not  excepted  in  any  case 
from  the  requirement  of  submission  to  the 
governor  for  his  approval.  Moreover,  the 
appellants  have  entirely  overlooked  or  mis- 
conceived the  effect  of  a  partial  veto,  such 
as  was  given  in  the  present  case.  If  the 
disapproval  of  part  and  the  approval  of  the 
rest  were  not  valid  acts,  then  there  was  no 
appropriation  at  all,  and  the  money  already 
received  by  the  schools  was  illegally  paid; 
for  there  was  no  executive  approval  of  an 
appropriation  of  $11,000,000.  There  are  but 
three  ways  in  which  a  bill  can  become  law 
in  this  state:  Passage  by  the  legislature, 
and  approval  by  the  governor;  passage  by 
the  legislature,  disapproval  by  the  governor, 
and  passage  again  in  the  mode  prescribed 
by  the  Constitution;  or  passage  by  the  leg- 
islature and  failure  of  the  governor  to  re- 
turn it  with  his  objections  within  the  re- 
quired time.  The  appropriation  of  $11,000,- 
000  claimed  in  the  present  case  never  be- 
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came  Uw  in  any  of  these  three  ways,  and 
there  is  no  other. 

The  question  in  this  case  is  presented  for 
the  first  time  in  this  state,  and  is  very  bare 
of  authorities  elsewhere.  The  diligence  of 
counsel  has  found  only  two  cases,  and 
neither  of  them  is  at  all  close.  Porter  v. 
Hughes,  32  Pac.  165,  arose  in  Arizona, 
where  the  governor  has  no  power  to  veto 
single  items  of  a  bill;  and  the  question, 
therefore,  was  the  same  as  it  would  have 
been  here  under  the  old  Constitution.  In 
Mississippi  the  governor  has  power  to  veto 
parts  of  appropriations.  Under  this  power 
the  governor  approved  the  whole  appropria- 
tion, but  vetoed  certain  conditions  appended 
to  it.  In  State  ex  rel.  Teachers  d  Officera 
V.  Holder,  76  Miss.  178,  23  So.  643,  it  was 
held  by  a  divided  court  that  such  veto  was 
not  within  his  authority.  Neither  of  these 
cases  affords  us  any  assistance.  But, 
though  the  question  has  not  been  presented 
before  for  judicial  determination,  the  prac- 
tice in  this  state  is  not  new.  The  respond- 
ent has  set  out  in  his  answer  a  number  of 
examples  of  vetoes  since  the  present  Ck>nsti- 
tution  went  into  force — by  Gov.  Pattison  in 
both  his  terms,  Gk)v.  Beaver,  and  Gov. 
Hastings — of  parts  of  appropriation  bills. 
Appellant  has  argued  at  some  length  that 
none  of  these  instonces  was  exactly  like  the 
present,  and  as  to  the  details  that  much 
may  be  conceded.  But  they  all  rest  on  the 
same  principle, — the  right  of  the  governor, 
in  the  exercise  of  his  independent  legislative 
judgment,  to  approve  an  appropriation  in 
part,  by  reducing  the  amount  fixed  by  the 
legislature.  As  to  that  principle  the  execu- 
tive practice  must  be  considered  as  settled. 
While  the  executive  interpretation  of  his 
own  powers  is  not  binding  on  the  judiciary, 
it  has  always  been  considered  as  persuasive 
and  entitled  to  great  respect.  And  where, 
as  in  this  instance,  the  practice  has  been  fre- 
quent and  acquiesced  in  without  objection 
for  a  number  of  years,  it  should  l>e  very 
clearly  shown  to  be  unconstitutional,  to  jus- 
tify the  courts  in  declaring  against  it. 

The  parties  to  this  case,  with  a  commend- 
able desire  to  obtain  a  speedy  decision,  have 
set  forth  all  the  necessary  facts  in  the  peti- 
tion and  answer,  and  agreed  that  all  techni- 
cal matters  shall  be  waived.  On  accoimt, 
however,  of  the  importance  of  the  public 
interest  involved,  we  have  allowed  counsel 
for  other  school  districts  to  intervene  and 
present  additional  arguments  against  the 
decision  of  the  court  below.  One  of  such 
intervening  parties  has  challenged  the  ju- 
risdiction of  the  common  pleas  of  Center 
county  to  entertain  the  case,  and  thereby 
that  of  this  court  to  hear  it  on  appeal.  The 
right  of  a  party  admitted  by  an  act  of  grace 
to  be  heard  as  amicue  ouricB  thus  to  attempt 
to  set  aside  the  formal  agreement  of  the 
legal  parties  is  not  conceded,  but,  as  the 
question  of  jurisdiction  is  always  open,  it 
is  proper  that  it  should  receive  considera- 
tion, even  when  brought  forward  in  this  ir- 
regular way.  The  objection  made  is  that  a 
court  of  common  pleas  has  no  power  to  is- 
sue a  writ  of  mandamus  to  a  state  officer. 
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Objections  to  jurisdiction  are  of  two  classes, 
between  which  there  is  a  clear  and  well- 
settled  distinction:  First,  those  relating 
to  the  authority  of  the  court  over  the  sul^ 
ject-matter;  and,  secondly,  those  relating  to 
its  authority  over  parties.  Objections  oi 
the  first  class  cannot  be  waived,  nor  juris- 
diction obtained  by  acquiescence.  Thus,  if 
the  writ  of  mandamus  had  issued  from  the 
quarter  sessions  or  the  orphans'  court,  the 
proceeding  would  be  void  ah  initio,  for  de- 
fect of  authority  in  the  court  to  issue  such 
process  and  determine  such  controversies 
It  is  of  this  class  that  it  is  commonly  said 
that  consent  cannot  give  jurisdiction.  But 
in  the  second  class  the  rule  is  different.  The 
party  exempt  from  jurisdiction  may  waive 
his  personal  privilege,  and  if  he  does  so  the 
jurisdiction  of  the  court  is  complete.  Thus, 
if  the  defendant  is  not  duly  served  with 
process,  or  is  a  nonresident  beyond  the 
reach  of  process,  or  if  served  while  tempo- 
rarily exempt  as  a  juror  or  party  or  witness 
or  member  of  the  legislature,  the  proceeding 
as  to  him  will  be  void  or  voidable  on  show- 
ing the  facts.  But,  if  he  waives  his  exemp- 
tion and  appears  voluntarily,  the  jurisdif^ 
tion  of  the  court  over  him  is  thereafter  be- 
yond question.  By  the  act  of  Afay  22,  1722 
(1  Smith's  Laws,  p.  139),  §§  11,  13,  the  su- 
preme court  was  authorized  to  issue  "all 
remedial  and  other  writs  and  process  .  .  . 
as  fully  and  amply  as  the  justices  of  the 
court  of  King's  Bench,  common  pleas,  and 
exchequer  at  Westminster,  or  any  of  them, 
may  or  can  do."  Under  this  statute  the  su- 
preme court  issued  writs  of  mandamus  as 
a  common-law  writ,  and  preserved  the  oom- 
mon-law  practice  in  all  proceeding^  thereon. 
By  the  act  of  June  14,  1836  (P.  L.  626),  § 
18,  the  courts  of  common  pleas  within  their 
respective  counties  were  invested  with  '^ike 
power  with  the  supreme  court  to  issue  writs 
of  mandamus  to  all  officers  and  magistrates 
elected  or  appointed  in  or  for  the  respective 
county,  or  in  or  for  any  township,  district, 
or  place  within  such  county,  and  to  all  cor- 
porations beii^  or  having  their  chief  place 
of  business  within  such  county."  The  ju- 
risdiction thus  ffranted  to  the  common  pleas 
was  a  common-law  jurisdiction,  to  be  exer- 
cised according  to  common-law  practice. 
But,  state  officers  not  being  among  the  sub- 
jects specifically  enumerated  in  the  gprant. 
it  is  argued  that  no  such  writ  can  be  issued 
to  them.  So  far  as  it  is  compulsory  proc- 
ess, this  must  be  admitted,  but  it  does  not 
follow  that  it  may  not  issue  or  become  ef- 
fective by  consent.  A  writ  against  a  non- 
resident as  a  compulsory  writ  is  inoperative, 
not  because  the  court  has  no  authority  to 
issue  it,  but  because  the  person  against 
whom  it  is  issued  is  exempt  from  its  opera- 
tion. And  the  objection  to  the  writ  against 
a  state  officer  belongs  to  the  same  class. 
The  writ  of  mandamus  itself  is  one  which 
the  court  has  full  power  to  issue,  but  a 
state  officer  is  exempt  from  its  operation. 
This  is  a  personal  or  official  exemption, 
the  manifest  purpose  of  which  was  to  pro- 
tect a  state  officer  from  being  taken  awaj 
or  interfered  with  in  his  official  duties  at 
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the  seat  of  government,  to  answer  the  local 
courts  throughout  the  state.  He  is  exempt 
for  the  oonyenienoe  of  the  public  business. 
But,  if  the  oonyenience  of  getting  a  decision 
on  a  question  of  public  importance  out- 
weighs the  inconvenience  of  going  to  a  local 
eourt  for  it»  there  is  nothing  in  the  statute 
or  in  the  public  policy  on  which  it  is 
founded  to  prevent  the  officer  from  so  doing, 
and  of  such  convenience  the  officer  himself 
must  be  the  judge.  We  are  of  the  opinion 
that  the  objection  now  made  relates,  not  to 
the  authority  of  the  court  over  the  subject^ 
matter,  but  only  to  the  privilege,  personal 
or  official,  of  the  defendant.  It  was  there- 
fore an  objection  that  could  be  waived,  and, 
having  been  expressly  waived  in  the  court 
below,  the  case  is  properly  here  for  final 
adjudication.  In  Com.  v.  Wickeraham,  90 
Pa.  311,  the  state  officer  insisted  on  his  ex- 
emption, and  all  that  the  case  decided  was 
that  he  could  not  be  compelled  to  submit  to 
the  jurisdiction.  There  is  nothing  in  any 
of  the  other  cases  that  bears  materially  on 
the  present  (fuestion. 
Judgment  afflrmed, 

Meetreiaty  Ji,  dissenting: 

I  do  not  agree  with  the  eonduslons 
reached  by  the  majority  of  the  court,  and 
hence  dissent  from  the  judgment  about  to 
be  entered. 

There  are  two  (niestions  presented  on 
this  record  for  consideration:  (1)  The  ju- 
risdiction of  the  court  below,  and  inciden- 
tally the  right  and  the  duty  of  this  court 
to  consider  and  determine  the  question,  of 
its  own  motion,  or  at  the  suggestion  of  an 
amicus  curice;  (2)  the  authority  of  the  gov- 
ernor of  Pennsylvania  to  veto  a  part  of  an 
item  of  an  appropriation,  where  tnat  appro- 
priation consists  of  one  item  and  one  sum. 

We  are  met  at  the  very  threshold  of  this 
case  by  the  question  of  jurisdiction.  It  was 
BUggested  by  the  attorney  general  in  his  ar- 
gument in  behalf  of  the  state  treasurer  that 
the  question  should  not  be  considered  by 
this  court,  as  it  was  not  raised  by  either  of 
the  parties  to  this  contention.  It  appears 
on  tne  record,  by  an  agreement  of  counsel 
for  the  parties,  "that  all  questions  of  iuris- 
diction  and  other  technical  defenses  should 
be  waived."  It -is  therefore  necessary  to  de- 
termine the  duty  of  this  court  in  this  re- 
spect, and  it  is  the  first  matter  for  consid- 
eration. This  was  a  petition  by  the  attor- 
ney general  of  the  commonwealth,  presented 
to  the  court  of  common  pleas  of  Center 
county,  praying  the  court  to  issue  a  writ  of 
mandamus  against  the  state  treasurer  com- 
manding him  to  notify  the  superintendent 
of  public  instruction  in  writing  that  there 
were  sufficient  funds  in  the  state  treasury 
to  pay  the  school  district  of  Patton  town- 
ship, said  county,  its  pro  rata  share  of  the 
general  appropriation,  upon  whatever  basis 
the  court  might  determine  the  district  was 
entitled  to  receive  its  proportionate  share, 
and  requiring  the  state  treasurer  to  desig- 
nate the  amount  which  said  district  is  en- 
titled to  receive  under  the  general  appro- 
priation act,  and  to  so  inform  the  superin- 
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tendent  of  public  instruction.  An  answer 
was  filed  by  the  state  treasurer,  the  case 
heard  by  the  court  below,  and  the  writ  was 
refused  and  the  petition  was  dismissed.  The 
application,  therefore,  was  for  a  mandamus 
at  the  relation  of  the  attorney  general,  for 
the  use  of  the  school  district  of  Patton 
township,  affainst  the  state  treasurer  of  the 
commonwealth.  As  we  shall  hereafter  at- 
tempt to  show,  the  court  below  had  no  ju- 
risdiction of  the  subject-matter.  Being  with- 
out jurisdiction,  its  action  was  not  only  ir- 
regular, but  it  was  absolutely  void.  Phil- 
Up8*8  Appeal,  34  Pa.  489 ;  Miltimore  v.  Mil- 
timore,  40  Pa.  155;  Voorheea  v.  Jackson  ew 
dem.  Bank  of  United  States,  10  Pet.  449,  9 
L.  ed.  490;  Borden  v.  Fitch,  15  Johns.  121, 
8  Am.  Dec.  225.  The  judgments  and  or- 
ders of  a  court  without  jurisdiction  are 
mere  nullities,  and  may  not  only  be  set 
aside  at  any  time  by  the  court  in  which  they 
are  rendered,  but  they  may  be  declared  to 
be  void  by  every  court  in  which  they  are 
presented.  17  Am.  A  Eng.  Enc.  Law,  2d 
ed.  p.  1046w  In  Miltimore  v.  Miltimore,  40 
Pa.  155,  Thompson,  J.,  speaking  for  the 
court,  says:  ''When  the  jurisdiction  does 
not  exist,  and  usurpation  takes  its  place, 
then  all  the  acts  of  the  tribunal  are  void 
'and  of  none  effect,'  and  may  be  so  treated 
in  any  collateral  proceeding.  .  .  .  Where 
there  is  no  jurisdiction  therfe  is  no  author- 
ity to  pronounce  judgment,  and  consequently 
a  judgment  so  entered  is  so  but  in  form 
and  similitude,  and  has  no  substance,  force, 
or  authority."  The  powers  conferred  upon 
a  court  are  those  given  it  by  the  Constitu- 
tion, by  the  common  law,  or  by  statute. 
When  its  authority  is  not  supported  from 
either  source,  it  is  the  duty  of  the  appellate 
court  to  so  declare.  It  is  well  settled  in 
this  state  that  want  of  jurisdiction  in  a 
court  may  be  taken  at.  any  time.  Stearly's 
Appeal,  3  Grant,  Cas.  270;  Musselman's  Ap- 
peal, 101  Pa.  165.  It  is  never  too  late  to 
attack  a  judgment  for  want  of  jurisdiction. 
Fowler  V.  Eddy,  110  Pa.  120,  1  Atl.  789. 
The  reason  for  this  is  that  the  action  of  a 
court  wanting  jurisdiction  is  without  efTect 
and  wholly  void.  The  judgment  of  the 
court  below  being  void,  it  is  the  duty  of 
this  court,  upon  its  own  motion  or  on  the 
suggestion  of  an  amicus  curies,  to  determine 
the  question.  "It  is  not  matter  of  an  ad- 
versary nature,"  says  Mr.  Justice  Foster  in 
Olmstead*s  Appeal,  43  Conn.  114,  "to  be  re- 
garded with  disfavor,  like  a  dilatory  plea. 
It  is  for  the  interest  of  the  court,  and  must 
be  the  desire  of  the  court,  to  know  as  early 
as  possible  that  it  has  no  jurisdiction,  if 
such  be  the  fact.  If  the  information  does 
not  come  early,  it  must  not  be  rejected  if 
it  comes  late.  Whenever  and  however  it 
comes,  it  should  be  received  as  the  sugges- 
tion of  an  amicus  curice,  and  the  proper  le- 
gal action  promptly  taken.  .  .  .  When 
once  before  that  tribunal  [superior  court], 
no  matter  by  what  door  they  gain  admis- 
sion, the  jurisdiction  of  the  court  must  al- 
ways be  a  legitimate  subject  of  inquiry. 
The  suitors  can  come  in  by  no  door  which 
shuts  off  inquiry  into  the  jurisdiction."   In 
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Lansing  w,  Chicago,  M,  4  8t.  P,  R,  Co.  85 
Iowa,  2]  5,  52  N.  W.  195,  Mr.  Justice  Roth- 
rock,  speaking  for  the  court,  says :  "But  it 
is  a  familiar  rule  of  ^practice  that  the  ju- 
risdiction of  a  court  may  be  challenged  at 
any  time  in  the  progress  of  the  cause,  and 
if  not  raised  by  the  parties,  courts  will 
take  notice  of  questions  of  jurisdiction. 
.  .  .  The  impropriety  of  determining  any 
question  without  jurisdiction  is  manifest." 
Mr.  Justice  Dorsey,  in  Berrett  ▼.  Oliver,  7 
Gill  k  J.  101,  delivering  the  opinion  of  the 
court  of  appeals  of  Maryland,  sars: 
"Against  the  influence  of  such  a  defect 
[want  of  jurisdiction]  you  cannot  shut  your 
eyes,  whether  the  defendant  rely  on  it  as  a 
defense,  in  his  answer,  by  plea,  or  on  de- 
murrer, or  not.  It  is  a  matter  of  law,  of 
which  the  court  must  judicially  take  notice. 
It  admonishes  them  not  to  proceed  in  the 
trial;  that  they  have  no  jurisdiction  over 
the  subject-matter  thus  illegally  attempted 
to  be  brought  before  them/'  It  therefore 
appears  that  it  is  the  duty  of  this  court  to 
take  notice  of  want  of  jurisdiction  in  the 
court  below,  of  its  own  motion,  or  at  the 
suggestion  of  an  amicus  curia.  In  this 
case,  other  school  districts  similarly  situ- 
ated as  Patton  township  in  respect  of  this 
appropriation  were  permitted  tfi  appear  by 
counsel  and  present  an  argument  in  behalf 
of  the  relator.'  The  counsel  for  these  dis- 
tricts has  suggested  the  question  of  juris- 
diction. 

Having  determined  it  to  be  the  duty  of 
the  court  to  examine  the  question  of  juris- 
diction, I  will  now  proceed  to  consider  the 
first  of  the  two  principal  questions  involved 
in  this  controversy,  viz,,  the  authority  of 
the  court  of  common  pleas  of  Center  county 
to  entertain  jurisdiction  of  the  subject-mat- 
ter of  this  contest.  This  incidentally  in- 
volves, also,  an  inquiry  into  the  jurisdiction 
of  the  supreme  court  to  issue  the  writ  of 
mnndnmns. 

In  tliis  country  the  courts  empowered  to 
exi^roise  jurisdiction  by  mandamus  are  gen- 
ernlly  fixed  by  the  Constitutions  of  the  va- 
rious states,  or  by  legislative  enactment  not 
inconsistent  therewith.  High,  Extr.  Legal 
Rem.  §  580.  The  jurisdiction  of  the  courts 
of  Pennsylvania  to  issue  the  writ  of  man- 
damus is  conferred  by  constitutional  and 
legislative  authority.  The  supreme  court 
was  established  and  its  powers  conferred  by 
the  act  of  May  22,  1722  (1  Smith's  Laws, 
p.  131).  The' 11th  section  of  the  act  re- 
quired the  courts  to  be  hoi  den  twice  in 
every  year  at  Philadelphia,  fixed  the  num- 
ber of  judges  at  three,  and  conferred  upon 
them  "full  power  and  authority,  by  virtue 
of  this  act,  when  and  as  often  as  there  mav 
be  occasion,  to  issue  forth  writs  of  habeas 
corpus,  certiorari,  and  writs  of  error,  and 
all  remedial  and  other  writs  and  process, 
returnable  to  the  said  court,  and  g^ntable 
by  the  said  judges  by  virtue  of  their  office, 
in  pursuance  of  the  powers  and  authorities 
hereby  given  them."  The  13th  section  of 
the  act  conferred  criminal  and  appellate  ju- 
rsdiction  on  the  judges,  and  then  provided 
that  they  "generally  shall  minister  justice 
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to  all  persons,  and  exercise  the  jurisdictiooa 
and  powers  hereby  granted  concerning  all 
and  singular  the  premises  according  to  law, 
as  fully  and  amply,  to  all  intents  and  pur- 
poses whatsoever,  as  the  justices  of  the 
courts  of  Swing's  Bench,  common  pleas,  and 
exchequer  at  Westminster,  or  any  of  them, 
may  or  can  do."  The  Ist  section  of  the 
act  of  June  16,  1836  (P.  L.  785),  confers 
appellate  jurisdiction  on  the  supreme  court, 
and  the  7th  section  provides  that  "the 
judges  of  the  supreme  court  shall  have  full 
power  and  authority,  when  and  as  often  as 
there  may  be  occasion,  to  issue  writs  of 
habeas  corpus,  writs  of  certiorari,  and  writs 
of  error,  and  all  remedial  and  other  writs 
and  processes  returnable  to  said  court." 
Mandamus  was  a  high  prerogative  writ,  and 
in  England  was  issued  only  out  of  the  court 
of  King's  Bench.  Blackstone  (3  Com.  110) 
says  that  the  "writ  of  mandamus  is,  in  gen- 
eral, a  command  issuing  in  the  King's  name 
from  the  court  of  King's  Bench,  and  di- 
rected to  any  person,  corporation,  or  infe- 
rior court  of  judicature  withiA  the  King's 
dominion,  requiring  them  to  do  some  par- 
ticular thing  therein  specified,  which  apper- 
tains to  their  office  and  duty,  and  which  the 
court  of  Kinff's  Bench  has  previously  deter- 
mined, or  at  least  supposes,  to  be  consonant 
to  right  and  justice.'  The  authority  of  the 
King's  Bench  in  this  respect  was  conferred  ^ 
upon  the  supreme  court  of  this  state.  Com. 
em  reU  Witmer  v.  Lancaster  County,  6  Binn. 
5;  PevinsyUoania  R.  Co,  v.  Canal  Comrs.  21 
Pa.  0 ;  Com,  ew  rel,  Hamilton  v.  Pittsburgh, 
34  Pa.  496;  Re  Sedgeley  Ave.  88  Pa.  509. 
No  inferior  tribunal  could  exercise  jurisdic- 
tion in  such  cases.  The  courts  of  common 
pleas  of  the  state  were  without  authority 
to  issue  the  writ.  Com.  e»  rel.  Witmer  v. 
Lancaster  County^  6  Binn.  6.  In  that  case 
Mr.  Justice  Brackenridge  said:  "No  sub- 
ordinate court,  tinder  the  Judicial  system  of 
this  state,  ever  had  any  power  to  issue  a 
writ  of  mandamus."  Recogniring  this  lack 
of  jurisdiction  in  the  courts  of  common 
pleas,  and  having  a  desire  to  remedy  it  to 
a  certain  extent,  the  legislature  passed  the 
act  of  June  14,  1836  (P.  L.  626),  the  18th 
section  of  which  provides  as  follows:  'The 
several  courts  of  common  pleas,  the  presi- 
dent judge  being  present,  shall,  within  their 
respective  counties,  have  the  like  power  with 
the  supreme  court  to  issue  writs  of  man- 
damus to  all  officers  and  magistrates, 
elected  or  appointed  in  or  for  the  respective 
county,  or  in  or  for  any  township,  district, 
or  place  within  such  county,  and  to  all  cor- 
porations being  or  having  their  chief  place 
of  business  within  such  coupty."  The  au- 
thority of  the  courts  of  common  pleas  to 
issue  writs  of  mandamus  was  limited  to  the 
cases  enumerated  in  the  act.  This  was  ex- 
pressly so  decided  in  Wolf  v.  Com.  ex  rtl. 
Schleiffer,  64  Pa.  252,  and  in  Com.  V.  Wick- 
ersham,  00  Pa.  311.  It  will  be  observed 
that  the  act  of  1836  did  not  confer  upon  the 
courts  of  common  pleas  the  authority  to 
issue  a  mandamus  to  a  state  official.  Hence 
this  jurisdiction  was  still  confined  to  the 
supreme  court,  and  it  alone  could  exercise 
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the  jurisdiction.  The  act  of  1836  continued 
in  force  until  1893.  Section  1  of  the  act 
of  June  8,  1893  (P.  L.  346),  practically  re- 
enacts  the  act  of  1836,  and  in  addition  con- 
tains the  following  clause :  "And  the  court 
of  common  pleas  of  the  county  in  which  the 
seat  of  government  is  or  may  be  located 
shall  have  the  power,  and  it  shall  be  re- 
quired, to  issue  the  writ  of  mandamus  to 
the  lieutenant  governor,  secretary  of  the 
commonwealth,  attorney  |;eneral,  secretary 
of  internal  affairs,  superintendent  of  pub- 
lie  instruction,  state  treasurer,  auditor  gen- 
eral, insurance  commissioner,  and  commis- 
sioners of 'the  sinking  fund."  This  act, 
therefore,  was  the  first  to  confer  upon  any 
court  of  common  pleas  of  the  commonwealth 
jurisdiction  to  issue  the  writ  of  mandamus 
to  a  state  official.  Until  its  enactment,  no 
authority  was  vested  in  any  court  of  com- 
mon pleas  to  Issue  the  writ  to  a  state  offi- 
cer. Com,  V.  Wickerah/im,  90  Pa.  311.  In 
that  case  an  application  was  made  to  the 
court  of  common  pleas  of  Dauphin  county  in 
1879  for  a  mandamus  against  the  superin- 
tendent of  public  instruction.  Judge  Pear- 
son in  the  court  below  held  that  there  was 
'no  jurisdiction  in  the  common  pleas  of 
Dauphin  county  to  issue  the  writ  under  the 
general  act  of  June  14,  1836,  or  the  special 
act  of  April  7,  1870,  and  in  discussing  the 
question  of  jurisdiction  under  the  act  of 
1836  said:  "By  the  common  law  the  writ 
of  mandamus  was  looked  upon -as  a  high 
prerogative  writ,  which  could  be  issued  out 
of  the  court  of  King's  Bench  alone,  where 
the  King  was  ori|?inally  supposed  to  be  sit- 
ting in  person.  The  power  to  issue  it  did 
not  exist  in  any  inferior  tribunal,  and  gen- 
erally it  was  only  allowed  to  prevent  a  fail- 
ure of  justice  when  the  relator  had  no  other 
legal  remedy,  or  one  attended  with  great 
delay.  By  nn  early  statute  (act  of  May  22, 
1722)  the  supreme  court  of  this  state  was 
authorized  to  administer  justice  as  fully 
and  amply,  to  all  intents  and  purposes 
whatsoever,  as  the  justice  of  the  court  of 
Kincr*8  Bench,  common  pleas,  and  exchequer 
at  Westminster,  or  any  of  them  may  or  can 
do.  That  law  continued  in  force,  and  the 
process  of  that  court  to  run  throughout  the 
state  to  secure  justice  to  all  men  until  the 
convention  for  forming  a  new  constitution, 
in  the  plenitude  of  its  wisdom,  abrogated 
the  power  altogether,  without  conferring  it 
on  any  other  tribunal.  The  3d  section  of 
the  5th  article  gives  authority  to  issue  writs 
of  mandamus  to  all  inferior  courts,  but 
takes  away  original  jurisdiction  in  all  other 
cases.  See  Com.  ex  rel.  Butler  v.  Hart- 
ranft,  77  Pa.  154.  No  inconvenience  was 
ever  ifelt  from  the  exercise  of  the  power  by 
the  supreme  court.  We  never  heard  of  its 
abuse.  The  courts  of  common  pleas  in  the 
state  never  were  authorized  to  issue  the 
high  prerogative  writ  of  mandamus  until  it 
was  conferred  in  a  very  limited  form  by  the 
18th  section  of  the  act  of  June  14,  1836, 
which  declares  that  they  shall,  within  their 
respective  counties,  have  the  like  power  with 
the  supreme  court  to  issue  writs  of  manda- 
mus to  all  officers  and  magistrates  elected 
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or  appointed  in  or  for  the  respective  county, 
or  in  or  for  any  township,  district,  or  place 
within  such  county,  and  to  all  corporations 
being  or  having  their  chief  place  of  business 
within  such  county.  It  is  in  these  cases 
and  over  these  persons  and  corporations 
alone  that  the  courts  of  common  pleas  have 
jurisdiction."  The  case  having  been  re- 
moved to  the  supreme  court,  that  court 
said:  "Upon  the  question  of  the  jurisdic- 
tion of  the  court  of  common  pleas  of 
Dauphin  county  to  issue  a  mandamus  to  a 
state  officer,  we  adopt  the  opinion  of  the 
learned  president  of  the  court  below."  The 
court  not  only  approved  Judge  Pearson's 
conclusion,  but  adopted  his  opinion  as  the 
opinion  of  this  court.  It  was  therefore  ex- 
plicitly decided  by  this  court  that  prior  to 
the  act  of  June  14^  1836,  the  courts  of  com- 
mon pleas  of  the  state  were  never  authorized 
to  issue  the  writ  of  mandamus,  and  that  un- 
der the  act  said  courts  had  jurisdiction  to 
issue  the  writ,  only  in  the  cases  and  over  the 
persons  and  corporations  therein  named. 
Subsequent  to  the  adoption  of  the  Constitu- 
tion 01  1873,  and  prior  to  the  act  of  1893, 
no  court  in  the  state  had  original  jurisdic- 
tion to  issue  a  writ  of  mandamus  to  a  state 
officer. 

I  think  it  is  clear  that  the  court  of  com- 
mon pleas  of  Center  county  was  without  au- 
thority to  issue  the  writ  of  mandamus  to 
a  state  official,  and  hence  it  did  not  have 
the  power  to  issue  the  writ  to  the  state 
treasurer.  As  we  have  seen,  under  the  de- 
cisions of  this  court  the  courts  of  common 
pleas  of  the  state  had  no  general  jurisdic- 
tion of  the  subject-matter,  and  whatever  au- 
thority they  posses5ied  was  conferred  upon 
them  by  statute.  The  counsel  for  the  par- 
ties attempted  to  give  jurisdiction  to  the 
court  of  common  pleas  of  Center  county  by 
an  agreement  "that  all  questions  of  juris- 
diction and  other  technical  defenses  shall  be 
waived.**  It  is  evident  that  they  doubted 
the  authority  of  that  court  to  issue  the  writ, 
and  hence  they  sought  to  confer  jurisdiction 
by  con.sent.  This,  of  course,  was  necessa- 
rily abortive.  As  the  court  had  no  general 
jurisdiction  of  the  subject,  it  should  have 
occurred  to  them  that  they  were  powerless 
to  grant  jurisdiction  of  this  cause  by  con- 
sent. This  is  elementary  law,  and  is  sup- 
ported both  by  reason  and  authority.  T)»e 
decisions  of  this  court  supporting  the  prin- 
ciple are  numerous,  among  which  may  be 
mentioned  Morrison  v.  Weaver,  4  Serg.  Jk 
R.  190;  Stoy  v.  Toet,  12  Serg.  A  R.  385; 
Collins  V.  Colline,  37  Pa.  387;  Deihm  v. 
anell  119  Pa.  316,  13  Atl.  283.  Why  the 
attempt  to  confer  jurisdiction  on  the  com- 
mon pleas  of  Center  county  was  made  does 
not  appear  in  the  pleadings,  nor  in  the 
agreement  signed  by  counsel  waiving  the 
question  of  jurisdiction.  The  act  of  1893 
empowering  the  court  of  common  pleas  in 
which  the  seat  of  government  is  situated  to 
issue  the  writ  to  state  officers,  like  many 
similar  statutes,  was  intended  to  make  a 
certain  class  of  important  litigation  exclu- 
sively cognizable  by  the  court  of  common 
pleas  exercising  jurisdiction  in  the  district 
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in  which  the  state  capital  is  situated,  and 
to  protect  the  state  omciais  from  the  annoy- 
ance and  inconvenience  of  being  compelled 
to  respond  with  the  records  of  their  offices 
to  writs  issued  in  other  and  remote  juris- 
dictions. The  wisdom  of  such  legislation 
must  be  conceded.  For  the  additional  du- 
ties imposed  upon  the  judges  of  that  court, 
extra  compensation  is  provided  in  their 
salaries.  As  the  attorney  general  is  the 
legal  adviser  of  the  executive  department, 
we  must  assume  that  he  was  familiar  with 
the  statutes  enacted  specially  for  the  benefit 
and  convenience  of  its  officials.  It  is  there- 
fore not  apparent  why  he  left  the  jurisdic- 
tion of  a  court  created  for  these  purposes, 
and  consented  to  a  determination  of  the 
cause  by  a  court  with  no  authority,  or  at 
least  of  doubtful  authority,  to  hear  and  de- 
termine it.  If  a  speedy  decision  of  the 
question  involved  was  desired,  the  most  fa- 
vorable opportunity  was  presented  in  the 
court  of  common  pleas  of  I)auphin  county, 
with  two  judges  on  the  bench.  And.  this  is 
true  regardless  of  the  county  where  the 
question  first  arose.  But  it  is  a  fact  fa- 
miliar to  everyone  that  school  districts  in 
all  parts  of  the  state  were  demanding  their 
share  of  the  whole  appropriation,  and  hence 
there  could  have  been  no  difficulty  in  hav- 
ing a  test  case  presented  to  the  judges  of 
Dauphin  county  at  the  pleasure  of  the  at- 
torney general.  Nor  does  the  reason  ap- 
pear, nor  the  record  disclose,  why  the 
learned  judge  of  the  court  of  common  pleas 
of  Center  county  entertained  jurisdiction  of 
the  cause.  He,  like  the  attorney  general,  is 
presumed  to  know  that  this  court  was  with- 
out authority  over  the  subject-matter,  and 
that  the  consent  of  the  parties  could  not 
confer  jurisdiction  upon  him  It  is  there- 
for clear,  under  the  decisions  of  this  court, 
that  the  court  of  common  pleas  of  Center 
county  was  without  jurisdiction  in  the  case, 
and  that  its  decree  was  void.  There  is  no 
power  in  this  court  to  review  the  action  of 
the  court  of  common  pleas  on  the  merits  of 
the  cause,  but  we  have  authority,  and  it  is 
our  duty,  to  arrest  the  illegal  action  of  the 
trial  court.  The  whole  proceeding  in  the 
trial  court,  from  its  inception  to  the  final 
decree,  was  coram  non  jidice.  We  ought, 
therefore,  to  direct  the  court  below  to  do 
what  it  should  have  done  of  its  own  motion, 
viz.f  dismiss  the  petition  for  want  of  juris- 
diction. 

The  other  question  for  consideration  in- 
volves the  merits  of  the  case,  and  requires 
the  determination  of  the  right  of  the  ex- 
ecutive to  veto  a  part  of  an  appropriation, 
embracing  but  a  single  item,  contained  in 
a  general  appropriation  bill.  The  authority 
to  exercise  this  power  is  claimed  for  the  ex- 
ecutive under  article  4,  S  16,  of  the  Consti- 
tution, which  provides  as  follows:  "The 
governor  shall  have  power  to  disapprove  of 
any  item  or  items  of  any  bill  making  appro- 
priations of  money,  embracing  distinct 
items,  and  the  part  or  parts  of  the  bill  ap- 
proved shall  be  the  law,  and  the  item  or 
items  of  appropriation  disapproved  shall  be 
void,  unless  repassed  according  to  the  rules 
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and  limitaticms  prescribed  for  the  passage 
of  other  bills  over  the  executive  veto."  The 
general  appropriation  bill  out  of  which  thia 
contention  arises  was  approved  by  the  gov- 
ernor on  May  13,  1800.  Section  8  is  as  fol- 
lows: *'For  the  support  of  the  public 
schools  of  this  commonwealth  for  the  two 
years  commencing  on  the  1st  day  of  June, 
1809,  the  sum  of  $11,000,000,  to  be  paid  on 
warrants  of  the  superintendent  of  pimlic  in- 
struction in  favor  of  the  several  school  dis- 
tricts of  the  commonwealth:  provided,  that 
the  city  of  Philadelphia  shall  be  entitled  to 
a  proper  portion  of  this  appropriation,  and 
out  of  the  amount  received  by%he  city  of 
Philadelphia  there  shall  be  paid  the  sum  of 
$3,000  to  the  Teachers'  Institute  of  said 
city;  the  sum  of  $3,000  to  the  Philadelphia 
School  of  Design  for  Women  for  their  cor- 
porate purposes,  and  the  sum  of  $10,000  to 
the  Teachers'  Aimuity  and  Aid  Association 
of  said  city:  provided,  further,  that  war- 
rants for  the  above,  and  all  other  unpaid 
appropriations  for  common-school  purposes, 
shall  be  issued  in  amounts  designated  by 
the  state  treasurer,  and  whenever  he  shall 
notify  the  superintendent  of  public  instruc- 
tion, in  writing,  that  there  are  sufficient 
funds  in  the  state  treasury  to  pay  the 
same."  After  having  approved  the  general 
appropriation  bill,  the  governor  excepted 
therefrom  certain  items,  one  of  which  was 
the  item  in  S  8,  and  disposed  of  it  as  fol- 
lows: "I  approve  of  so  much  of  this  item 
which  appropriates  $5,000,000  annually, 
making  $10,000,000  for  the  two  years  be- 
ginning June  1,  1899,  and  withhold  my  ap- 
proval from  $500,000  annually,  makin? 
$1,000,000  for  the  two  school  years  begin- 
ning the  1st  day  of  June,  1899."  The  school 
district  at  whose  instance  the  writ  of  man- 
damus was  applied  for  denies  the  author- 
ity of  the  governor  to  veto  a  part  of  this 
item  of  $11,000,000,  and  thereby  reduce  the 
sum  appropriated  by  the  legislature  for  the 
use  of  the  public  schools.  The  question  at 
issue  requires  the  construction  of  §  16  of 
art.  4  of  the  Constitution,  quoted  above.  It 
may  be  well  to  observe  here  that  the  gov- 
ernor has  not  vetoed  any  item  directed  to 
be  specially  appropriated  from  the  part  of 
the  fund  to  which  Philadelphia  is  entitled. 
His  authority  to  disapprove  any  of  those 
items  is  not  an  issue  here,  nor  can  it  be 
invoked  in  aid  of  the  construction  claimed 
by  the  respondent,  or  to  sustain  the  author- 
ity of  the  executive  to  veto  the  one  item  of 
which  the  school  fund  is  composed.  By  $ 
15  of  art.  4,  every  bill  passed  by  the  a««- 
sembly  is  required  to  be  presented  to  the 
governor  for  his  approval  or  disapproval. 
If  he  approve,  it  becomes  a  law,  but,  if  he 
veto  it,  it  must  be.  returned  to  the  assem- 
bly ;  and,  if  it  is  then  passed  by  a  two-thirds 
vote,  it  likewise  becomes  effective  as  a  law, 
otherwise  not.  By  article  3,  S  26,  no  or- 
der, resolution,  or  vote  to  which  the  concur- 
rence of  both  houses  is  necessary,  except  on 
the  question  of  adjournment,  shall  be  ^ect- 
ive  until  it  is  approved  by  the  governor,  or 
repassed  by  a  two-thirds  vote  over  his  veto. 
For  the  purposes  of  this  case  it  is  unnec- 
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eBsary  to  inquire  into  the  origin  and  extent 
of  the  veto  power  exercised  by  the  governors 
of  the  several  states  of  the  Union.  It  is 
sufficient  to  say  that  the  royal  prerogative 
of  refusing  assent  to  legislation  possessed 
by  the  sovereigns  of  England  does  not  be- 
long to  the  ffovernor,  but  only  such  portion 
of  it  as  hoa  oeen  specially  delegated  to  him. 
This  is  a  consequence  from  the  differences 
existing  between  feudal  sovereignties  and 
governments  founded  on  compacts.  There 
the  sovereignty  is  lodged  in  the  King;  here 
it  belongs  to  the  people.  There  the  veto 
power  is  inherent  in  the  King,  as  sovereign ; 
here  it  remains  with  the  people,  except  such 
part  of  it  as  they,  in  their  wisdom,  may 
clearly  and  distinctly  grant  to  the  execu- 
tive. Such  authority  granted  to  the  gov- 
ernor of  Pennsylvania  was  conferred  upon 
him  by  the  Constitution  of  1873,  and  its 
extent  and  nature  must  be  determined  by 
that  instrument.  Former  Constitutions  of 
the  commonwealth  did  not  contain  any  pro- 
visions similar  to  those  embraced  in  article 
3,  §  26,  and  article  4,  §  16.  They  are  new 
to  the  organic  law  of  the  state.  Prior  to 
the  adoption  of  the  present  Constitution  the 
governor  was  compelled  to  approve  or  dis- 
approve the  entire  appropriation  bill,  and 
could  not  give  his  consent  to  some  of  the 
items,  and  withhold  it  from  others,  em- 
braced in  the  bill.  This  frequently  led  to 
the  executive  being  coerced  to  approve  many 
unwise  and  improper  appropriations,  as 
public  necessity  would  not  permit  him  to 
disapprove  of  the  whole  bill.  To  remedy 
this  evil,  the  veto  power  was  extended  by 
§  16  of  article  4  so  that  he  might  strike 
out  such  items  of  an  appropriation  as  were 
improper,  and  permit  the  others  to  become 
effective.  The  section  must  be  construed  in 
the  light  of  the  purpose  for  which  it  was 
adopted,  and  the  people  did  not  intend  to 
po  further  than  was  necessary  to  effect  that 
object  when  they  made  it  a  part  of  the  Con- 
ntitution.  Whatever  veto  authority  the 
governor  possesses,  be  it  legislative  or  execu- 
tive in  its  character,  is,  as  we  have  said,  con- 
ferred upon  him  by  the  Constitution,  and 
when  he  claims  the  right  to  exercise  this 
power  it  is  incumbent  upon  him  to  show 
that  the  people  have  clearly  delegated  it  to 
him.  The  grant  of  the  power  must  be 
strictly  construed.  Field  v.  People  ex  rel. 
McClemand,  3  111.  79;  Ch<inoe  v.  Marion 
County,  64  111.  66;  State  ex  rel.  Resley  v. 
Fanoell,  3  Pinney  (Wis.)  393.  In  Field 
V.  People,  Chief  Justice  Wilson,  speaking 
for  the  court,  says :  "In  deciding  this  ques- 
tion [power  of  the  governor],  recurrence 
must  be  had  to  the  Constitution.  That  fur- 
nishes the  only  rule  by  which  the  court  can 
be  governed.  That  is  the  charter  of  the 
governor's  authority.  All  the  powers  dele- 
gated to  him  by  or  in  accordance  with  that 
instrument,  he  is  entitled  to  exercise,  and 
no  others.  The  Constitution  is  a  limitation 
upon  the  powers  of  the  legislative  depart- 
ment of  the  government,  but  it  is  to  be  re- 
garded as  a  grant  of  powers  to  the  other  de- 
partment. Neither  the  executive  nor  the 
judiciary,   therefore,   can   exercise   any   au- 
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thority  or  power  except  such  as  is  dearly 
granted  by  the  Constitution.  .  .  .  Up- 
on the  principle  of  our  government,  that 
the  sovereign  power  of  the  state  resides  in 
the  people,  and  that  only  such  powers  as 
they  have  delegated  to  their  functionaries 
can  be  exercised,  where  a  claim  of  power  is 
advanced  by  the  executive,  the  question  is 
not  whether  the  power  in  question  has  been 
granted  to  the  people,  but  whether  it  has 
been  granted  to  the  executive;  and,  if  the 
grant  cannot  be  shown,  he  has  no  title  to 
the  exercise  of  the  power."  "The  right  of 
its  exercise  [veto  power]  by  an  executive/' 
says  Hatch,  J.,  in  People  ex  rel.  Churchyard 
V.  Buffalo,  47  N.  Y.  S.  R.  149,  20  N.  Y.  Supp. 
53,  "must  always  be  supported  by  plain  and 
undoubted  authority."  It  is  therefore  clear 
that  in  the  exercise  of  the  veto  power  the 
executive  must  act  clearly  within  the  con- 
stitutional provisions. 

The  3d  article  of  the  Constitution  pro- 
hibits the  legislature  from  passing  any  bill, 
except  general  appropriation  bills,  contain- 
ing more  than  one  subject.  The  same  arti- 
cle requires  the  appropriation  for  the  pub- 
lic schools  to  be  embraced  in  the  general  ap- 
propriation bill.  This,  as  we  have  seen, 
was  done  in  the  act  of  1899.  It  is  con- 
tained in  §  8,  and  embraces  but  one  item,  to 
wit,  $11,000,000,  for  the  two  years  subse- 
quent thereto.  Let  us  examine  the  lan- 
guage of  article  4,  §  16,  of  the  Constitution, 
and  see  if  it,  viewed  in  the  light  of  other 
veto  provisions  of  the  instrument,  sustains 
the  interpretation  placed  upon  it  by  the  ex- 
ecutive. In  construing  this  section,  it  is 
well  to  remember  the  language  used  by  Chief 
Justice  Gibson,  in  Monongahela  "S-av .  Co. 
V.  CoonSy  6  Watts  &  S.  114:  "A  Constitu- 
tion is  made,  not  particularly  for  tlie  in«»])ec- 
tion  of  lawyers,  but  for  the  insptetion  of  the 
million,  that  they  may  read  and  discern  in 
it  their  rights  and  their  duties;  and  it  is 
consequently  expressed  in  the  terms  that  are 
most  familiar  to  them.  Words,  therefore, 
which  do  not  of  themselves  denote  that  they 
are  used  in  a  technical  sense,  are  to  have 
their  plain,  popular,  obvious,  and  natural 
meaning."  Section  16  confines  the  use  of 
the  veto  power  to  bills  making  appropria- 
tions of  money  containing  more  than  one 
item.  Such  bills  are  the  only  ones  that 
may  contain  "more  than  one  subject."  As 
the  school  appropriation  is  by  the  Constitu- 
tion required  to  be  embraced  in  the  general 
appropriation  bill,  it  is  "one  subject"  of  the 
many  that  the  bill  may  contain.  This  could 
not  be  reached  by  the  general  veto  power 
conferred  on  the  governor  by  §  15  of  article 
4.  That  would  authorize  him  to  veto  the 
whole  bill,  but  not  a  single  item  of  the  bill. 
He  must  therefore  resort  to  the  power  given 
him  in  §  16.  The  bill  of  1899  "embraces 
distinct  items,"  and  therefore  this  provision 
of  the  Constitution  applies  to  it.  The  gov- 
ernor could,  under  this  authority,  disap- 
prove of  "any  item  or  items"  of  the  bill.  By 
reference  to  the  act  it  appears  that  the  ap- 
propriations made  for  the  several  depart- 
ments of  the  government,  except  that  for  the 
support  of  the  public  aohoolB,  an  each  di- 
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vided  into  and  composed  of  several  items. 
Hie  executive  may,  therefore,  in  his  discre- 
tion, disapprove  of  one  or  more  of  the  items 
in  each  or  all  of  the  several  appropriations. 
The  part  or  parts  of  the  bill  composed  of 
entire  items,  and  not  the  part  or  parts  of 
entire  items,  he  may  approve,  and  thus  make 
them  the  law.  In  other  words,  the  execu- 
tive has  authority  to  select  such  of  the  many 
items  contained  in  a  general  appropriation 
bill  as  he  may  desire,  and  disapprove  them, 
and  the  parts  of  the  bill  embracing  separate 
and  entire  items  which  he  approves  shall  be 
the  law.  ''Item,"  as  used  m  the  constitu- 
tional provision,  signifies  a  specific  sum  ap- 
propriated to  a  specific  purpose,  and  not  a 
fractional  part  of  said  sum  thus  appropriat- 
ed. Such  is  the  plain  language  of  the  in- 
strument, and  in  its  interpretation  there  is 
no  necessity  for  resorting  to  any  technical 
rules  of  construction,  or  the  exposition  of  it 
by  former  executives.  When  the  lang[ua^e 
of  the  Constitution  is  plain,  it  is  not  within 
the  province  of  the  court  to  speculate  as  to 
the  purpose  of  its  framers.  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  922.  Extrinsic  aid  in 
the  construction  of  it  may  be  resorted  to 
only  where  doubts  exist  which  it  is  impossi- 
ble to  solve  from  an  inspection  of  the  in- 
strument itself.  Id.  929.  The  executive, 
however,  maintains  that  his  authority  to 
veto  is  not  confined  to  "any  item  or  items" 
of  the  bill,  but  that  he  may  disapprove  a 
"part  of  an  item,"  and  such  is  the  argument 
here  by  the  attorney  general  for  the  re- 
spondent. This,  as  we  have  seen,  is  not  the 
plain,  obvious  meaning  of  the  language  used 
in  the  instrument  itself.  To  sustain  the 
position,  it  is  argued  for  the  respondent 
that  unless  his  construction  be  given  the 
section,  and  the  executive  be  thereby  per- 
mitted to  annul  its  requirements,  the  gover- 
nor cannot  obey  the  4th  section  of  article  9, 
and  keep  the  appropriation  within  the  reve- 
nues of  the  state.  This  interpretation  may 
appeal  strongly  to  the  lay  mind,  and  con- 
vince the  overburdened  taxpayer  that  the 
executive  is  enforcing  the  Constitution  by 
violatine:  it,  but  it  will  find  no  support  in 
the  well-established  canons  of  constitution- 
al construction.  As  wan  said  by  the  late 
Chief  Justice  Green  in  the  very  recent  case 
of  Com,  ex  rel,  Elkin  v.  Griest^  196  Pa.  411. 
50  L.  R.  A.  568,  46  Atl.  505,  in  speaking  of 
an  alleged  conflict  between  two  articles  of 
the  Constitution:  "Each  one  contains  all 
the  essentials  for  its  complete  enforcement, 
without  impinging  at  all  upon  the  functions 
of  the  other.  And  it  follows  further  that, 
because  each  of  these  articles  is  of  equal 
dignity  and  obligatory  force  with  the  other, 
neither  can  be  used  to  change,  alter,  or 
overturn  the  other."  But  is  such  power 
necessary  to  prevent  the  state  from  becom- 
ing involved  beyond  its  revenues?  Clearly 
not.  The  executive  has,  as  we  have  seen, 
the  authority  to  veto  the  whole  of  any  item 
of,  or  an  entire  bill  making,  an  appropria- 
tion. Aside  from  the  school  fund,  he  could, 
therefore,  have  destroyed  the  entire  appro- 
priation, if  he  had  so  desired  and  the  emer- 
gency had  required  it.  But  it  may  be  sug- 
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gested  that  this  would  have  stopped  the 
wheels  of  the  government,  and  would  have 
been  a  violation  of  the  Constitution.  Con- 
cede it.  The  executive  would  then  have 
been  pkced  in  the  poaition  of  violating  an- 
other part  of  the  Constitution,  instead  of 
infringing  article  4,  §  16.  The  difference  is 
only  as  to  what  part  of  the  instrument  shall 
be  violated,  and  in  bestowing  upon  the  gov- 
ernor the  authority  to  determine  which  part 
of  the  organic  law  he  will  enforce  and  what 
part  he  will  annul.  Such  a  construction  is 
not  in  consonance  with  any  rule  in  the 
bo()k8. 

It  is  contended  by  the  respondent  that, 
because  the  governor  may  disapprove  of  a 
distinct  item  of  an  appropriation  bill,  he 
may  reduce  that  item  to  any  sum  he  may 
desire  to  approve.  The  practical  operation 
of  such  a  construction  of  his  veto  power 
would  be  to  annul  §  1  of  art.  2  of  the  Con- 
stitution, which  provides  that  "the  legisla- 
tive power  of  this  commonwealth  shall  be 
vested  in  a  general  assembly."  It  is  well 
known  that  most  <^  the  appropriation  bills 
are  passed  upon  by  the  governor  after  the 
legislature  has  adjourned,  and  consequently 
after  it  has  had  an  opportunity  to  repass 
the  bills  over  his  disapproval.  He  could, 
therefore,  under  the  authority  claimed  by 
respondent,  determine  the  amount  of  every 
appropriation  by  reducing  the  various  items 
embraced  in  general  appropriation  bills. 
This  is  solely  a  legislative  function,  under 
the  Constitution,  which  in  no  form  is  grant- 
ed to  him  in  that  instrument.  It  places  the 
legislature  in  the  position  of  being  able  to 
fix  the  maximum  of  an  appropriation  to 
any  object,  subject,  however,  to  the  will  of 
the  governor  whether  he  will  permit  the 
members  of  that  body  to  exercise  their  judg- 
ment as  to  the  amount  of  the  item  appro- 
priated. Such  was  clearly  not  the  inten- 
tion of  the  people  who  adopted  the  Consti- 
tution. The  executive  may,  for  any  reason 
deemed  sufficient  by  him,  deprive  the  benefi- 
ciary of  the  item  appropriated,  unless  subse- 
quently passed  over  his  veto,  but  he  is  not 
empowered  to  take  from  the  legislature  its 
constitutional  prerogative  of  fixing  the 
amount  of  the.  item  to  be  appropriated. 
That  is  purely  a  legislative,  and  not  an  ex- 
ecutive, function,  under  the  Constitution  of 
Pennsylvania. 

The  counsel  for  the  respondent,  in  further 
support  of  his  position,  directs  attention  to 
art.  10,  §  1,  which  requires  the  general  as- 
sembly to  "appropriate  at  least  $1,000,000 
each  year  for  that  [school]  purpose."  lie 
argues  that  this  is  mandatory  on  the  gover- 
nor. If  this  be  true,  what  would  the  gover- 
nor do  if  the  $1,000,000  thus  constitution- 
ally required  to  be  appropriated  should, 
with  other  appropriations  deemed  necessary 
by  the  executive,  exceed  the  revenues  of  the 
state?  His  position  seems  to  me  to  be 
illogical.  His  argument,  as  we  have  seen, 
is  that  the  school  appropriation  of  1899 
must  be  scaled  down  in  order  to  keep  it 
within  the  revenues.  He  concedes  that  he 
must  arrest  the  scaling  process  when  he  ar- 
rives  at   the  $1,000,000  point.    Why  stop 
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there,  if  the  appropriation  is  still  in  excess 
of  the  revenues?  The  object  to  be  attained 
in  reducing  the  appropriation  is  the  same 
as  when  the  process  was  begun  on  the  $11,- 
000,000  fund,  to  wit,  to  bring  it  within  the 
revenues,  as  required  by  §  4  of  article  0  of 
the  Constitution.  He  cannot  logically  stop 
the  reduction  until  the  whole  appropriation 
\b  wiped  out,  if  the  condition  of  the  state 
treasury  require  it.  In  other  words,  the 
construction  he  invokes  in  the  case  at  bar, 
which  gives  the  governor  the  right  to  disap- 
prove a  part  of  an  item  to  keep  the  appro- 
{>riation8  within  the  revenues,  necessarily 
cads  to  the  conclusion  that  the  executive 
may  destroy  the  entire  school  fund  in  order 
to  protect  the  credit  of  the  state.  This  is 
directlv  antagonistic  to  the  position  of  the 
counsel  for  the  respondent  that  art.  10,  S  li 
Ib  mandatory  on  the  governor.  I  do  not 
deem  it  necessary  to  discuss  the  right  of  the 
governor  to  veto  an  appropriation  of  $1,- 
000,000  which  the  general  assembly  is  re- 
quired to  make  for  the  annual  expenses  of 
the  public  schools.  It  may  be  that  he  pos- 
5^»s9es  that  power,  should  the  necessities  of 
the  occasion  require  the  exercise  of  it. 
While  I  think  it  is  clear  that  it  was  the  in- 
tention of  the  framers  of  the  Constitution 
that  at  least  $1,000,000  should  be  annually 
appropriated  for  the  purpose,  yet  the  lan- 
giiage  of  the  section  is  that  "the  general  as- 
sembly .  .  .  shall  appropriate  at  least 
$1,000,000  each  year  for  that  purpose,"  and 
not  that  there  shall  be  appropriated  that 
sum  for  the  purpose.  Nothinf^  is  said  in 
the  section  as  to  what  action  m  regard  to 
the  appropriation  the  executive  may  or  may 
not  talce.  His  authority  in  the  premises, 
therefore,  must  be  sought  in  the  other  pro- 
visions of  the  instrument.  However,  I  ex- 
press no  opinion  as  to  the  proper  construc- 
tion of  the  section.  I  may  add  that  the 
necessity  for  the  executive's  disapproval  of 
the  minimum  sum  thus  required  to  be  appro- 
priated is  too  remote  to  be  seriously  consid- 
ered. As  I  have  said,  he  co.uld  use  his  veto 
on  all  other  appropriations  first,  and  when 
he  had  done  so  it  is  practically  certain  that 
he  would  have  no  occasion  to  attack  the 
school  fund  and  the  constitutional  provision 
which  protects  it. 

There  is  no  real  conflict  between  the  pro- 
visions of  the  Constitution  involved  in  the 
disposition  of  this  case,  and  no  difficulty  in 
carrying  them  into  execution.  Such  a  con- 
dition of  affairs  can  only  arise  on  presump- 
tions wholly  unfounded  and  unwarranted. 
To  lustify  the  executive  in  vetoing  a  part 
of  this  appropriation,  he  must  assume  that 
(a)  the  expenditures  of  the  government 
will  exceed  its  revenues:  and  that  (b)  the 
legislature,  a  co-ordinate  and  coequal 
branch  of  the  government,  will  violate  the 
Constitution,  in  making  appropriations  in 
excess  of  the  revenues.  I  do  not  think  it 
lies  with  one  branch  of  the  government  to 
assume  that  a  co-ordinate  branch  will  vio- 
late the  organic  law  of  the  state.  As  said 
by  Chief  Justice  Black  in  Com,  v.  Hartman, 
17  Pa.  119:  "A  decent  respect  for  a  co- 
ordinate branch  of  the  government  compels 
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us  to  deny  that  any  such  danger  can  ever 
exist."  It  is  evident  that  the  framers  of 
the  Constitution  and  the  people  who 
adopted  it  never  anticipated  such  a  condi- 
tion of  affairs  in  the  state.  They  presumed 
that  the  legislature,  like  the  executive, 
would  perform  its  constitutional  duty. 
Above  all,  they  never  conceived  the  remotest 
idea  that  the  appropriations  would  so  far 
exceed  the  revenues  that  the  governor  could 
not,  by  the  use  of  the  general  veto  power 
conferred  by  the  Constitution,  bring  them 
within  the  available  fund  of  the  state. 

So  far  I  have  discussed  the  abstract  ques- 
tion of  the  right  of  the  governor  to  veto  a 
part  of  the  appropriation  contained  in  the 
single  item  in  §  8  of  the  general  appropria- 
tion bill.  Turning,  however,  to  the  respond- 
ent's answer,  we  find  in  paragraj^h  7  the 
following:  "The  respondent  admits  that 
there  are  sufficient  funds  in  the  state  treas- 
ury to  pay  said  school  district  its  propor- 
tionate share  of  the  amount  to  which  it  is 
entitled,  whether  made  upon  the  basis  of 
$5,000,000  annually  or  $5,500,000  annually ; 
and  he  further  avers  that  he  is  willing  to 
designate  the  amount  due  said  district  on 
whatever  basis  the  court  shall  decide  it  U 
entitled  to  receive  the  same."  This  showsv 
that  the  executive's  anticipation  of  a  do 
pleted  treasury  was  groundless,  and  that 
there  are  sufficient  funds  in  the  treasury'  to 
pay  the  school  district  on  the  basis  of  Ux^ 
full  appropriation  made  by  the  legislature. 
The  respondent,  therefore,  does  not  deny 
that  he  has  the  funds  to  comply  with  th" 
demand  of  the  writ  if  it  is  issued.  But,  if 
the  prospective  deficiency  in  the  revenues 
had  been  realized  as  anticipated  by  f:ho  gov- 
ernor, the  act  itself  making  the  appropria- 
tion would  have  protected  the  treasury  from 
the  demands  of  the  school  districts  of  the 
state,  and  would  have  afforded  the  state  treas- 
urer a  complete  and  sufficient  answer  to  this 
application.  The  proviso  to  the  appropria- 
tion is  as  follows:  "That  warrants  for  th^ 
above,  and  all  other  unpaid  appropriations 
for  common-school  purposes,  shall  be  issued 
in  amounts  designated  by  the  state  treas- 
urer, and  whenever  he  shall  notify  the  su- 
perintendent of  public  instruction,  in  writ- 
ing, that  there  are  sufficient  funds  in  the  state 
treasury  to  pay  the  same."  P.  L.  1899,  p. 
387,  §  8.  The  appropriation,  therefore,  waa 
not  payable  until  the  state  treasurer  noti- 
fied the  superintendent  of  public  instruction 
that  he  had  sufficient  funds  for  the  purpose. 
Until  the  money  was  in  the  treasury,  the 
state  treasurer  could,  under  the  proviso  of 
the  appropriation  act,  refuse  all  demands 
on  him  for  the  appropriation,  and  could  suc- 
cessfully resist  official  action  to  compel  him 
to  pay  it.  This  ■  application  is  to  require 
the  state  treasurer  to  notify  the  superin- 
tendent of  public  instruction  that  he  hns 
the  funds  to  enable  him  to  pay  the  appro- 
priation, and  is  therefore  in  accordance 
with  this  provision  of  the  act,  and  a  recog- 
nition of  its  effectiveness  by  the  attornev 
general  when  he  gi'anted  the  school  district 
permission  to  apply  in  his  name  for  the 
writ  of  mandamus.     The  counsel  for  the  re- 
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spondent,  and  the  executive  in  his  veto, 
urge  in  favor  of  their  construction  of  this 
provision  of  the  Constitution  that  former 
governors  have  put  a  like  interpretation  up- 
on the  authority  to  veto  a  part  of  a  single 
item  of  an  appropriation.  A  similar  rea- 
son was  unsuccessiully  invoked  by  the  pres- 
ent executive  and  his  attorney  general  in 
Com,  ex  rel,  Elkin  v.  Griest,  196  Pa.  411,  50 
L.  R.  A.  668,  46  Atl.  505,  in  support  of  the 
governor's  right  to  veto  a  resolution  of  the 
legislature  proposing  an  amendment  to  the 
Constitution.  Deference  is  accorded  the 
construction  of  a  statute  or  constitutional 
provision  by  the  legislative  or  executive 
branch  of  the  government,  but  it  is  only 
considered  in  aid  of  interpretation  when  the 
instrument  to  be  construed  is  itself  ambig- 
uous and  not  free  from  doubt.  When  the 
language  is  plain  and  the  intent  of  the  pro- 
vision is  clearly  deducible,  extrinsic  circum- 
stances and  practical  construction  are  not 
permitted  to  nave  any  force  it  its  interpreta- 
tion. Story,  Const.  §  407;  Cooley,  Const. 
Lira.  84.  The  rule,  therefore,  cannot  be  in- 
voked to  aid  in  the  construction  of  this  sec- 
tion of  the  Constitution.  I  think  the  sec- 
tion in  question  is  not  ambiguous  or  sus- 
ceptible .of  two  interpretations,  and  hence 
its  language  is  the  sole  guide  to  its  con- 
struction. However,  an  examination  of  the 
veto  messages  referred  to  in  the  respond- 
ent's brief  shows  that  all  of  them  do  not 
support  his  construction  of  the  constitution- 
al provision  in  question.  Some  have  no  ap- 
plication by  reason  of  dissimilar  facts,  oth- 
ers suggest  necessity  as  the  basis  of  their 
action  and  interpretiettion,  while  others  dis- 


tinctly recognize  the  lack  of  authority  ui 
the  executive  to  disapprove  of  a  part  of  ui 
item.  Such  construction  is  worthless  as  a 
precedent  to  a  court  of  justice  in  the  inter- 
pretation of  a  constitutional  provisicm. 

As  the  result  of  a  consideration  of  the 
merits  of  the  contention,  I  am  clearly  of  the 
opinion  that  the  executive  was  without  au- 
thority to  disapprove  $1,000,000  of  the  total 
appropriation  by  the  legislature  for  the  sup- 
port of  the  public  schools.  The  bill  having 
been  approved  by  the  governor,  and  the  ex- 
ception therefrom  of  a  part  of  the  school- 
fund  item  being  void,  the  entire  amount  be- 
came effective  for  the  purpose  for  which  it 
was  appropriated.    The  propriety  of  appro- 

Eriating  such  a  large  sum  may  be  chal- 
snged,  and  the  suggestion  of  the  governor 
uiat  it  is  "a  larger  sum  than  is  appro- 
priated by  any  other  state  in  our  great 
country"  is  doubtless  true,  but  with  these 
he  can  have  no  concern.  The  people  of  the 
commonwealth  adopted  a  Constitution  au- 
thorizing the  general  assembly  to  make  the 
appropriation  without  granting  the  execu- 
tive authority  to  disapprove  a  part  of  it, 
and  with  them  rests  the  responsibility  for 
the  sum  appropriated.  From  the  constitu- 
tional provision  requiring  a  minimum  sum 
to  be  appropriated  for  the  use  of  the  pub- 
lic schools,  it  is  evident  that  the  people  re- 
garded the  fund  so  appropriated  as  sacred, 
and  desired  it  to  be  beyond  the  control  of 
the  executive.  It  is  so  written  in  the  or- 
ganic law  of  the  state,  and  no  power,  judi- 
cial or  executive,  should  be  permitted  to 
frustrate  the  clearly  expressed  object. 
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*l¥1ieB  a  father  has  eommltted  the  ena- 
tody  of  hl«  Infant  child  to  another 
person  by  agreement,  to  be  maintained  and 
cared  for,  which  agreement  has  been  acted 
on  by  sucii  other  person,  such  agreement  wtll 
bind  the  parent,  and  prevent  his  reclaiming 
custody  of  the  child,  unless  he  can  show  that 
a  change  of  custody  will  plainly  promote  the 
child's  welfare,  moral  or  physical. 

(November  23,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Cabell  County 
gi'anting  a  writ  of  habeas'  corpus  to  restore 

*Headnote  by  Bbannon,  P. 


to  petitioner  the  custody  of  his  minor  chil- 
dren.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messra.  M.  K.  Duty  and  A.  D.  Irelaad 

for  appellant. 

Brannon,  P.,  delivered  the  opinion  of  the 
court: 

This  case  involves  no  difficult  principles 
of  law,  but  it  does  involve  one  the  saddest 
and  most  trying  duties  of  the  many  sad  and 
trying  duties  which  fall  upon  judges.  It  is 
a  contest  between  the  father  of  two  little 
children  and  the  mother  of  their  dead  moth- 
er for  their  possession.  Samuel  G.  Fletcher 
and  Virginia,  his  wife,  n4e  Hickman,  were 
married  on  the  30th  of  December,  1891. 
Thev  had  three  children,  Curtis  L.,  Lora, 
and  Loring,  the  last  two  being  twins.  In 
July,  1900,  the  wife  djed.  Shortly  after 
her  death  these  two  children  were  committed 
to   the  custody   of  their  grandmother,   the 


Note. — As  to  efTc^ct  of  agreement  iinon  right 
of  parent  to  custody  of  child,  see  earlier  cases 
In  this  series  as  follows :  Sheers  ▼.  Stein 
(Wis.)  5  L.  R.  A.  781;  Weir  v.  Marley  (Mo.) 
6  L.  R.  A.  672:  Enders  v.  Bnders  (Pa.)  27  L. 
R.  A.  56,  with  note  as  to  validity  of  contract 
for  transfer  of  parental  responsibility  or  au- 
05 ■  L.  R.  A. 


thority :  Strlngfellow  v.  Somerville  (Va.)  40  L. 
R.  A.  623 :  and  Anderson  v.  Young  (8.  C.)  44 
L.  R.  A.  277. 

As  to  right  of  mother  to  dispose  of  custody 
of  children  by  contract  on  her  deathbed, 
Hlbbette  v.  Bains  (Miss.)  51  L.  R.  A.  839. 
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mother  of  their  mother,  their  mother  being 
very  miicii  of  an  invalid  from  the  birth  of 
these  twins.     In  fact  at  the  very  birth  of 
these  twins  one  of  them,  Lora,  was  given  to 
the    grandmother    by    her    parents.      The 
grandmother  took  this  child  home  with  her 
and  kept  it  some  time.     She  took  care  of  the 
•child  for  several  weeks  after  its  birth,  while 
the  grandmother  remained  at  her  daughter's 
home,    taking    care  of  the  daughter,    and 
shortly  after  the  grandmother  to^  the  baby 
Lora  to  her  home  she  was  called  back  to  her 
dnughter  to  take  care  of  her  and  her  other 
child,*  both   being   very   ill.     She   remained 
iK>me  time,  then  returned  with  Lora  to  her 
c^'n  home,  leaving  thu  other  child  with  its 
mother,  at  her  request,  as  she  said  it  would 
be  company  for  her  until  her  mother  would 
come  back.     Very  shortly  after  this  the  fa- 
ther himself  went  to  the  home  of  the  grand- 
mother, Sarah  E.  Hickman,  and  took  with 
him  the  other  child,  Loring,  and  gave  it  to 
ber   to  be  taken  care  of.    Afterwards  the 
mother  and  the  children  were  taken  to  the 
home  of  Mrs.  Hickman,  where  they  stayed 
some  time,  when  Mrs.  Fletcher  and  one  child 
returned  to  her  own  home,  leaving  the  twins 
with  the  grandmother.     In  a  few  weeks  Mrs. 
Hickman  was  called  to  the  bedside  of  her 
•daughter  and  remained  with  her  until  she 
died.    This  is  Mrs.  Hickman's  version  un- 
der oath:     ''I  was  there  when  the  children 
were  born,  and  the  mother  was  not  able  to 
take   care    of   them.    Their   mother   didn't 
know  what  to  do  with  them,  and  asked  me 
if  I  would  take  one  of  them,  and  I  said  I 
-would  if  they  would  give  me  the  child  as 
long  as  I  should  live,  and  they  both  agreed. 
I  said  I  would  rather  have  writings,  and  he 
«aid  he  would  raise  his  hand  to  God  that  he 
would  never  take  the  baby  from  me  as  long 
as  I  lived.    I  stayed  Until  the  children  were 
five  weeks  old,  and  I  took  my  baby  and  went 
home,  and  in  a  few  days  they  sent  for  me 
to  come  and  take  care  of  them,  as  the  other 
baby  was  sick.  She  said,  'Mother,  I  don't  be- 
lieve I  will  ever  get  well,  and  will  not  be 
able  to  raise  my  babies.     Will  you  take  both 
these  children  and  keep   them?'     I  said  I 
"would  if  they  would  make  it  so  I  could  hold 
the  children.     Sam  said,  'If.  you  will  take 
them,  if  you  will  save  that  sick  baby,  and  if 
Stat  (his  wife)  never  gets  well,  they  shall  be 
yours  as  long  as  you  live;   as  God  is  my 
judge  I  will  never  take  either  of  them  ba- 
hies  in  your  life.'    And  I  said  I  would  take 
them.    He  said  if  Stat  got  well  I  would  have 
to  give  the  little  baby  back.     So  I  staged  all 
that  winter,  and  then  I  brought  his  wife  and 
•children  to  my  home,  and  stayed  until  fall, 
and  then  I  stayed  there  that  winter,  and  the 
next  spring  I  brought  his  wife  and  family 
to  my  house,  and  they  stayed  until  that  fall/ 
and  then  she  got  so  poorly  that  I  stayed  all 
the   time.     There  was   never   a  soul    slept 
with  that  Lora  but  myself,  and  this  one, — 
to  the  best  of  my  knowledge  I  was  not  away 
from  her  but  six  weeks.     I  had  two  bottles 
and  raised  them  on  the  bottles.     I  set  up 
seven  long  weeks  to  take  care  of  this  baby. 
I  took  care  of  the  wife  and  children  and  all 


she  said,  'Sam,  will  you  promise  me  this, — 
that  you  will  never  take  my  babies  from  n^y 
mother  as  long  as  she  lives?'  And  he  said 
he  never  would.  She  said,  'If  I  could  know 
anything  after  I  am  dead,  and  knew  any 
other  person  besides  my  mother  had  my 
babies,  I  could  not  rest  in  my  grave.'  She 
told  us  not  to  cry.  She  said,  'Sam,  don't 
take  my  little  babies  from  my  mother;'  and 
he  said,  'I  never  w^ill  bother  your  mother  as 
long  as  I  live,'  with  tears  rolling  down  his 
cheeks.  How  could  he  go  back  on  the  last 
words  he  spoke  to  his  dying  wife?  She 
asked  what  time  it  was,  and  we  told  her. 
She  said,  'I  will  soon  be  gone,'  and  that  was 
the  last  words  she  spoke.  She  was  in  a  sick 
chair,  and  when  I  seen  the  breath  was  gone, 
I  could  not  look  any  lon^r.  And  that  is  the 
way  I  come  by  these  children."  Mrs.  Hick- 
man took  the  two  children,  Lora  and  Loring, 
to  her  home,  while  t^he  boy,  Curtis,  remain^ 
with  his  father.  Some  months  after  the 
wife's  death  the  father  demanded  the  twins 
from  Mrs.  Hickman,  and,  she  refusing  to 
surrender  them,  he  sued  out  a  habeas  corpus 
from  the  circuit  court  of  Ritchie  county 
against  Mrs.  Hickman,  to  compel  her  to  sur- 
render to  him  the  twin  children,  and  the 
circuit  court  rendered  judgment  compelling 
her  to  surrender  them,  and  she  has  brought 
the  case  to  this  court  by  writ  of  error. 

As  by  the  old  law,  as  well  as  by  the  rule 
still  prevailing,  in  a  general  sense  the  father 
is  the  natural  guardian  of  a  child,  and  liable 
for  its  support,  he  was  entitled  to  its  custo- 
dy, even  against  the  other  author  of  its  be- 
ing, the  mother,  as  a  general  rule.  As  be- 
tween the  father  and  mother  the  courts  have 
in  later  days  considerably  mollified  that  old 
rule;  so  that  now  the  right  of  the  father 
over  that  of  the  mother  is  not  unqualified, 
but  subject  to  the  peculiar  circumstances  of 
the  particular  case,  which  are  not  pertinent 
here.  State  v.  Smith,  20  Am.  Dec.  324,  and 
note  [6  Me.  462] ;  9  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  867 ;  Cunningham  v.  Barnes,  37  W. 
Va.  746,  17  S.  E.  308.  This  is  not  a  case  be- 
tween father  and  mother,  and  it  is  therefore 
more  difficult  to  decide  against  the  father. 
Still,  as  these  children  were  only  four  years 
old  when  this  habeas  corpus  was  instituted, 
and  as  they  had  been  raised  from  their  birth 
by  their  grandmother,  and  knew  no  mother 
save  her,  her  plea  i&  almost  as  strong  as  that 
of  the  real  mother.  But  there  is  a  factor  in 
this  case  which  Irees  it  from  the  perplexing 
hesitation  which  would  afflict  a  judge  were 
he  deciding  between  the  father  and  grand- 
mother without  that  factor.  That  factor  is 
that  both  the  father  and  the  mother,  under 
the  most  solemn  and  pathetic  circumstances, 
when  the  mother  was  looking  into  her  grave 
and  was  anxious  as  to  these  little  children, 
committed  them  to  the  grandmother  upon 
the  agreement  and  promise  that  she  should 
keep  them,  and  be  entitled  to  retain  them 
until  her  death.  The  mother  knew  they 
were  tender  babes.  Her  soul  was  sick  in  the 
hour  of  death  about  their  custody  when  she 
should  be  no  more.  Her  heart  yearned  with 
anxiety  that  her  mother  should  take  them 


until  she  died.  .  .  .  The  day  before  she  and  raise  them,  and  she  communicated  this 
-died  she  called  me  and  Sam  to  the  bed,  and  desire  to  her  husband  in  her  dying  moments, 
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and  he  noIcAiily  agreed  to  it  in  the  presence 
of  the  grandmother,  and  the  grandmother  ac- 
cepted this  pious  but  burdensome  trust,  and 
it  thus  became  a  contract  in  the  most  sol- 
emn form,  and  under  the  most  impressive 
circumstances,  if  such  a  contract  there  can 
be  in  law  to  bind  the  father.  The  grand- 
mother swears  to  this  in  the  most  solemn 
form.  Other  witnesses  confirm  it.  It  is 
fairly  well  proyed.  Indeed,  the  verv  fact 
that  these  children  had  been  raised  by  the 
grandmother  to  their  then  age  of  under  four 
years,  and  the  father  had  no  one  to  look  to 
for  their  care,  and  they  must  have  such 
care, — ^we  are  justly  warranted  in  saying 
that  such  a  contract  was  in  all  human  prob- 
ability made.  The  only  question  then  remain- 
ing is.  What  is  the  effect  upon  the  father 
of  such  a  contract  T  Judge  English,  in  Cun- 
ningham V.  Barn€8y  37  W.  Va.  746,  17  S.  E. 
308,  cited  authorities  to  sustain  the  binding 
effect  of  such  a  contract  upon  the  father,  and 
this  court  held  it  binding  in  that  case.  The 
same  principle  is  held  to  apply  to  such  a  con- 
tract Detween  a  father  ana  grandparent  in 
Green  v.  Campbell,  35  W.  Va.  698,  14  S.  E. 
212.  This  settles  the  case  against  the  plain- 
tiff in  this  writ  of  habeas  corpus.  Unless 
the  welfare  of  the  child  demands  a  disregard 
of  such  a  contract,  it  is  binding.  It  is  not 
binding  under  those  decisions  if  the  welfare 
of  the  child  does  demand  that  the  contract 
be  disrefprarded.  But  the  welfare  of  these 
children  does  not  demand,  but  denies,  that 
these  children  should  be  taken  from  their 
grandmother.  They  have  never  known  any 
other  mother.  Mrs.  Hickman's  family  is 
composed  of  herself,  her  husband,  and  one 
son,  and  they  are  capable  of  taking  care  of 
them,  and  are  very  much  attached  to  them. 
The  children  must  be  attached  to  their 
grandparents.  Would  the  children  be  happy 
if  taken  from  their  present  home  and  from 
the  loving  care  of  their  grandmother  T 
Would  they  not  be  miserable?  It  is  proved 
that  they  have  a  good  home  and  are  tenderly 
cared  for.  When  so  young  should  they  be 
torn  from  their  present  home  T  Their  grand- 
mother shows  in  the  strongest  manner  her 
love  for  them.  She  said  in  her  evidence: 
"I  love  to  keep  them,  and  I  would  rather 
Sam  Fletcher  would  shoot  my  heart  out  than 
take  them.  They  are  all  the  company  I 
have."  If  taken  from  her,  to  what  home 
would  they  be  taken?  The  father  is  a  con- 
ductor on  through  freight  trains  on  the  Bal- 
timore &  Ohio  Railroad,  and  can  seldom  be 
at  home.  If  he  takes  them  to  his  own  moth- 
er, who  never  even  knew  them  scarcely,  how- 
ever worthy  she  may  be,  and  doubtless  is, 
they  would  not  be  as  happy  as  with  Mrs. 
Hickman.  In  fact,  it  does  not  appear  that 
their  paternal  grandmother  desires  their  cus- 
tody, but,  on  the  contrary,  we  may  infer 
that  she  does  not  desire  them  to  be  placed 
in  her  custody.  The  plaintiff  was  asked  if 
he  did  not  go  to  his  mother  and  ask  her  to 
take  Ix)ring,  and  whether  she  didn't  reply, 
''Sam,  I  raised  my  children,  and  you  can 
raise  yours."  He  declined  to  answer  the 
question.  Thus  we  are  not  onlv  justified  in 
this  decision  by  the  force  of  the  husband's 
66  L.  R.  A« 


said  agreement,  but  also  by  eonsiderationa 
for  the  welfare  of  the  children  themselves. 
Therefore  tre  reverse  the  judgment,  and 
remand  Lora  Fletcher  and  Loring  Fletcher 
to  the  custody  of  Sarah  E.  Hickman,  their 
grandmother,  and  dismiss  the  'v^Tit  of  habea* 
corpus. 


Floride  McCLELLAN 

V. 

Town  of  WESTON,  Appt. 

(49  W.  Va.  669.) 

*1.  Seetfona  8  and  8  of  an  act  of  tlie 
general  asaemblr  of  Vlrsrlnla  i>a88ed 
January  14,  1846,  incorporating  the  town  of 
Weston,  are  as  follows:  **(8)  Be  it  farther 
enacted,  that  all  streets,  cross  streets,  and 
alleys  which  are  already  laid  oflF  and  opened, 
or  which  may  at  any  time  be  located,  sur- 
veyed, and  opened  In  said  town,  shall  be  and 
they  are  hereby  established  as  public  streets 
and  alleys  of  the  said  town.  (9)  That  the 
said  trustees  shall,  within  six  months  after 
the  passage  of  this  act,  open  all  the  public 
streets  and  alleys  of  said  town;  shall  make 
or  cause  to  lie  made  a  survey  and  correct  plan 
or  plat  of  said  town,  showing  distinctly  each 
lot,  street,  and  alley,  and  the  slse  and  widths 
thereof,  numbering  anew  all  lots,  and  show- 
ing the  former  as  well  as  the  new  numbers 
of  all  lots  which  have  been  numbered  hereto- 
fore, with  such  remarks  and  explanations 
thereon  as  they  may  deem  necessary  and 
proper ;  which  plan  or  plat  so  made  out,  and 
under  the  hands  and  seals  of  any  four  of 
said  trustees,  shall  be  lodged  In  the  clerk's 
oiflce  of  the  county  court  of  Lewis  county, 
there  to  be  recorded  and  kept ;  and  the  said 
plan  and  survey  so  duly  made,  signed,  sealed* 
and  recorded,  shall,  in  all  future  suits  and  con- 
tests concerning  the  boundaries  of  the  lots, 
streets,  and  alleys  of  the  said  town,  be 
deemed,  held,  and  taken  as  full  and  conclu- 
sive evidence  between  the  parties:  provided, 
that  infants,  femes  covert,  persons  non  com- 
pos mentis,  or  out  of  the  commonwealth, 
shall  have  six  months  after  such  disability 
shall  be  removed,  within  which  time  they 
may  contest  such  plan  and  survey  so  made 
and  recorded.'*  Laws  1845-46,  p.  139.  Held, 
that  all  real-estate  owners  in  the  town  were 
bound  to  take  notice  of  said  act  incorporat- 
ing said  town,  as  well  s^  of  the  acts  of  the 
trustees  required  by  said  act  to  be  performed 
thereunder  in  reference  to  the  plan  and  sur- 
vey of  said  town  so  to  be  made,  signed,  sealed, 
and  recorded. 

2.  Svcli  plan  and  mwup^v^T*  when  dnly 
recorded^  Tras  fall  and  complete  no- 
tice to  all  abutting  real-estate  owners  on  the 
streets  and  alleys  of  said  town  of  the  claims 
of  the  town  as  to  the  location  of  the  lines  of 
such  streets  and  alleys^ 

3.  Pemona  In  poaseaslon  of  any  por- 
tion or  portions  of  sneh  streets  and 
alleys  so  laid*  out  by  having  the  same  In- 
closed, and  so  continued  in  xK>88e8slon  after 

*Headnotes  by  McWhobtib^  J. 


NOTB. — For  other  cases  in  this  series  as  to 
rights  acquired,  as  against  the  public,  by  ad- 
verse possession  of  highway  or  city  street,  see 
Meyer  v.  Graham  (Neb.)  18  L.  R.  A.  146.  and 
note;  Teass  v.  St.  Albans  (W.  Va.)  19  L.  R.  A. 
802 ;  and  Webb  v.  Demopolls  (Ala.)  21  L.  R.  A. 
62. 
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the  makliig  and  recording  vf  inch  plan  and 
■onrey,  held  such  poseesfllon  subject  to  the 
demands  of  the  town  whenever  It  should  see 
proper  to  open  such  streets  or  alleys  to  their 
Cull  width  for  the  public  use. 

(September  7,  1001.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Lewis  County  in 
flavor  of  plaintiff  in  a  suit  to  enjoin  defend- 
ant from  removing  obstructions  which  it 
claimed  plaintiff  was  maintaining  in  a  pub- 
lic highway.     Reversed, 

The  facts  are  stated  in  the  opinion. 

ifr.  Edward  A.  Braanon,  for  i^ppel- 
lant: 

This  case  is  controlled  by  the  case  of  Rah 
•ion  V.  Weaion,  40  W.  Va.  544,  33  S.  E.  326. 

Title  to  a  street  or  other  highway  cannot 
be  acquired  by  adverse  possession. 

Even  if  title  to  a  street  could  be  thus  ac- 
quired, plaintiff  is  estopped  by  the  very 
terms  of  her  title  papers  for  lot  No.  1  from 
claiming  or  asserting  title  to  more  ground 
than  the  two  deeds  and  will  call  for  as  con- 
stituting lot  Now  1. 

Buniin  v.  Danville,  93  Va.  200,  24  8.  E. 
830;  Olean  v.  Bteyner,  135  N.  Y.  341,  17  L. 
K.  A.  640,  32  N.  £.  0;  1  Am.  k  Eng.  Enc. 
Law,  p.  865. 

Plaintiff  cannot  claim  that  the  town  has 
abandoned  the  strips  inclosed  by  her.  No 
act  of  the  legislature  giving  to  Weston  pow- 
er to  abandon  any  public  s&eet  is  shown. 

Ralston  v.  Weston,  46  W.  Va.  544,  33  8. 
E.  329,  48  W.  Va.  170,  36  8.  E.  451 ;  Cham- 
pUn  V.  Morgan,  20  III.  181 ;  Taylor  v.  Pearoe, 
179  111.  145.  63  N.  E.  622:  Crocker  v.  Collins, 
87  S.  C.  327,  15  8.  E.  951;  Chafes  v.  Aiken, 
57  S.  C.  507,  35  8.  E.  800,  36  8.  E.  3. 

The  doctrine  of  equitable  estoppel  has  no 
application  in  this  case. 

The  plat  of  Weston,  containing  the  width 
ef  all  tiie  streets  and  alleys,  and  the  dimen- 
sions of  the  various  lots,  became  a  part  and 
parcel  of  plaintiff's  title  papers  by  refer- 
ence to  and  adoption  of  the  said  plat,  and 
she  is  charged  with  notice  of  all  the  facts 
she  could  have  ascertained  had  she  prose- 
cuted the  obvious  inquiry  suggested  by  her 
own  title  papers.  .    * 

Depriest  v.  Jones  (Va.)  21  8.  E.  478. 

Mere  nonaction  on  the  part  of  the  city  as 
to  the  occupati(»i  of  the  alleged  street  in 
question  cannot  amount  to  an  estoppel. 

Chafee  v.  Aiken.  57  S.  C.  507,  35  8.  E. 
804,  36  S.  E.  3 ;  Elliott,  Roads  &  Streets,  p. 
669 :  Sullivan  v.  Tichewr,  179  III.  97,  53  N. 
E.  561 :  Quiney  v.  Jones,  76  111.  231,  20  Am. 
Rep.  243;  Logan  County  v.  Lincoln,  81  111. 
156;  Reilly  v.  Racine,  51  Wis.  526,  8  N.  W. 
417. 

The  town  is  no  more  estopped  by  alleged 
acquiescence  or  conduct  relative  to  setting 
a  fence  and  curb  along  plaintiff's  property. 
Such  an  act  as  this  could  not  be  an  estop- 
pel, nor  even  an  admission  of  plaintiff's 
right. 

Norfolk  City  v.  Chamherlaine,  29  Gratt. 
641. 

A  municipal  corporation  cannot,  even  by 
the  most  solemn  act  of  its  council,  by  ex-  * 
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press  resolution,  surrender  or  alien  any  part 
of  a  public  highway.       * 

Ralston  v.  Weston,  46  W.  Va.  544,  33  8. 
E.  330;  Roper  v.  McWhorter,  77  Va.  214; 
Green's  Brice,  Ultra  Vires,  42,  597;  Nash- 
ville V.  Ray,  19  Wall.  468,  22  L.  ed.  164; 
Williamson  v.  Jones,  43  W.  Va.  562,  38  L. 
R.  A.  694.  27  8.  E.  411;  Webb  v.  Demopolis, 
95  Ala.  116,  21  L.  R.  A.  62,  13  So.  289;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  882 ;  Walker 
V.  Cayxnood,  31  N.  Y.  51;  Taylor  v.  Pearoe^ 
179  111.  145,  53  N.  E.  622. 

Evidence  of  common  reputation  as  to 
boundary  is  admissible. 

Boardman  v.  Reed,  6  Pet.  328,  8  L.  ed. 
415;  Harriman  v.  Brottm,  8  Lei^h,  707; 
Starkie,  Ev.  54,  58;  Corbleys  v.  Ripley,  22 
W.  Va.  157,  46  Am.  Rep.  502. 

This  reference  in  all  the  old  deeds  for  lot 
No.  1  to  a  "general  plan"  of  Preston,  Flesh- 
erville,  and  Weston  estops  the  plaintiff  from 
denying  the  dedication  of  the  strips  inclosed 
by  her  as  parts  of  the  streets  ana  alley,  be* 
cause  such  dedication  was  not  an  act  of  hers, 
but  was  long  prior  to  her  title  under  the 
will,  which  recognized  and  adopted  said  dedi* 
cation. 

Ralston  v.  Weston,  46  W.  Va.  544,  33  8. 
E.  327 ;  4  Am.  A  Eng.  Enc.  Law,  2d  ed.  pp. 
804,  805. 

The  presumption  being  that  the  official 
survey  is  correct  and  represents  the  lots, 
streets,  and  alleys  as  they  were  laid  off,  it 
devolves  upon  plaintiff  in  this  case  to  show 
that  the  trustees  ignored  the  act  of  assem- 
bly, and  invaded  the  lots  of  citizens,  and 
marked  the  line  of  First  and  Center  streets 
and  tUe  alley  some  distance  in  upon  plain- 
tiff's lot. 

Depriest  v.  Jones  (Va.)  21  8.  E.  479; 
Ori^th  V.  Tunckhouser,  Pet  C.  C.  418,  Fed. 
Cas.  No.  5,823;  Taylor  v.  Philippi,  35  W. 
Va.  554,  14  S.  E.  130;  Taylor  v.  Com.  29 
Gratt.  780;  Reed  v.  Birmingham,  92  Ala. 
339,  9  So.  161 ;  Demopolis  v.  Webb,  87  Ala. 
659,  6  So.  408,  95  Ala.  116,  21  L.  R.  A.  62, 
13  So.  289;  Buntin  v.  Danville,  93  Va.  200, 
24  S.  E.  830:  Tates  v.  Warrenton,  84  Va. 
337,  4  S.  E.  818;  Wheeling  v.  Campbell,  12 
W.  Va.  36. 

Sur\'eys  made  by  public  officers,  having  the 
appearance  of  regularity,  are  prima  facie 
correct,  as  such  officers  are  presumed  to  un- 
derstand their  duties,  and  to  have  performed 
them. 

1  Jones,  Ev.  §  38 ;  Ashe  v.  Lanham,  5  Ind. 
434;  Findley  v.  McC.ormiok,  50  Ind.  19; 
Trotter  v.  8t.  Louis  Public  Schools,  9  Mo. 
69;  Harris  v.  Burchan,  1  Wash.  C.  C.  191, 
Fed.  Cas.  No.  6,117;  Baeder  v.  Jennings,  40 
Fed.  199;  United  States  v.  Hancock,  133  U. 
S.  193,  33  L.  ed.  601,  10  Sup.  Ct.  Rep.  264. 

The  presumption  is  that  public  officers  per- 
form their  duties,  and  do  not  exceed  their 
lawful  authority. 

McKelvev,  Ev.  83;  Elmore  v.  Overton,  104 
Ind.  548,  64  Am.  Rep.  343,  4  N.  E.  197; 
Evans  v.  Ashby,  2fi  Ind.  15;  HaU  v.  Talbott, 
86  Ind.  447;  Lawson,  Presumptive  Ev.  5361 ; 
Winslow  V.  Beal,  6  Call.  (Va.)  44;  Elliott, 
Roads  k  Streets,  410,  411. 

The  so-called  monuments  are  those  built 
by  man,  and  in  the  infancy  of  the  town  built 
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by  him  upon  the  public  highways.  Such 
monuments  are  setVp  ew  parte,  and  have  no 
controlling  weight. 

Doc  ex  dent.  Saltonstall  t.  Riley,  28  Ala. 
164,  05  Am.  Dec.  334;  P/ielpa  v.  Henry,  16 
Ark.  297. 

Natural  monuments  are  objects  permanent 
in  character,  which  are  found  upon  the  land 
as  they  were  placed  by  nature,  such  as 
streams,  lakes,  and  ponds. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  764. 

Artificial  monuments  are  those  which 
have  been  placed  upon  the  land  by  man  for 
the  specific  purpose  of  marking  the  boun- 
dary. 

Id.  p.  771. 

Where  a  deed  describes  land  as  "bounded 
by"  or  'Tjounded  on"  a  highway,  or  the  like, 
without  any  restricting  or  controlling  words, 
it  must  be  construed  as  conveying  the  gran* 
tor'«  title  in  the  land  to  the  center  of  the 
highway,  even  though  it  might  be  excluded 
by  the  dimensions  of  the  lot. 

Id.  p.  813. 

At  common  law  an  easement  alone  is  yest- 
ed  in  the  public. 

Boiling  y,  Petersburg,  3  Rand.  (Va.)  663; 
Wartoidk  y.  Mayo,  15  Gratt.  528 ;  15  Am.  i 
Eng.  Enc.  Law,  2d  ed.  p.  415;  Elliott,  Roads 
&  Streets,  309,  510;  Ralston  y.  Weston,  46 
W.  Va.  548,  33  S.  E.  326. 

This  ownership  of  the  fee  by  the  abutting 
owner  does  not  impair  or  in  any  way  affect 
the  full  and  free  use  perpetually  of  tne  ease- 
ment of  the  highway  in  its  full  width. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  415, 
416,  492;  Codman  v.  Evans,  6  Allen,  308,  81 
Am.  Dec.  748:  Chamberlain  v.  Enfield.AS  N. 
H.  356:  Elliott,  Roads  &  Streets,  310,  311; 
Driggs  v.  Phillips.  103  N.  Y.  83,  8  N.  E.  514; 
Montgomery  v.  Parker,  114  Ala.  118,  21  So. 
452;  Tinker  y.  tfew  York,  0.  d  W.  R.  Co, 
157  N.  Y.  312,  51  N.  E.  1031;  RaUton  v. 
Weston,  46  W.  Va.  548,  33  S.  E.  326. 

Recovery  of  the  fee  in  ejectment  does  not 
impair  the  public  easement  of  highway  over 
the  ground  recovered. 

Warwick  y.  Mayo,  15  Gratt.  528. 

While  the  abutting  owner  of  property  does, 
for  certain  purposes,  own  to  the  center  of  the 
highway  in  cases  where  there  is  a  mere  com- 
mon-law dedication  (but  not  where  the  fee 
i<j  passed  to  the  city  or  town  by  deed),  yet 
this  ownership  is  always  subject  to  the  para- 
mount right  of  the  public  to  its  right  of 
casement  for  highway,  and  this  easement 
cannot  yield  to  the  private  claim  of  any  in- 
dividual, nor  be  destroyed  by  adverse  user. 

4  Am.  ft  Eng.  Enc.  Law,  pp.  809,  813,  815; 
Dubuque  y.  Moloney,  9  Iowa,  450,  74  Am. 
Dec.  358;  Winter  v.  Peterson,  24  N.  J.  L. 
524,  61  Am.  Dec.  678;  Reilly  v.  Racine,  51 
Wis.  526,  8  N.  W.  417;  Warwick  v.  Mayo, 
15  Gratt.  528;  Vlman  v.  Charles  Street  Ave- 
nue Co.  83  Md.  130,  34  Atl.  366. 

Tlie  pretension  that  the  plaintiff  can  dis- 
regard the  specific  provision  of  her  title  pa- 
pers, which  gives  a  certain  lot  and  all  she  is 
entitled  t.o,  and  hold  strips  of  three  public 
highways — ^the  public  easement  therein — by 
holding  up  to  the  present  inclosnres,  upon 
the  plea  that  they  constitute  "artificial  mon- 
uments," cannot  be  sustained. 
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Phelps  y.  Henry,  16  Ark.  297 ;  Doe  ear  dem, 
Saltonstall  y.  Riley,  2S  Ala.  164,  65  Am.  Dec. 
334;  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  816; 
Merrill  v.  Netrton,  99  Mich.  225,  58  N.  W. 
70;  Elliott,  Roads  &  Streets,  551,  2d  ed.  785; 
Reid  v.  KlHn,  138  Ind.  484,  37  N.  E.  967; 
Dobaon  v.  Hohenadcl,  148  Pa.  367,  23  Atl. 
1128;  Foley  y.  McCarthy,  157  Mass.  474,  32 
N.  E.  660. 

Mr.  W.  W.  Brannoii,  for  appellee: 

The  deeds  call  for  the  street  and  alley,  and 
the  lot  is  the  space  between  them.. 

Tlie  street  and  alley  "are  facts  visibly  in- 
dicating the  extent  of  the  land  and  the  direc- 
tion of  the  boundary  lines." 

The  courses  and  distances  are  merely  de- 
scriptive of  the  facts. 

Huston,  Land  Titles,  SS  528-634;  Owynn 
V.  Schwartz,  32  W.  Va.  487,  9  8.  E.  880; 
Tompkins  y.  Vintroux,  3  W.  Va.  148,  100 
Am.  Dec.  735;  Dogan  y.  Seekright^  4  Hen. 
&  M.  125;  Teass  y.  St.  Albans,  38  W.  Va.  1, 
19  L.  R.  A.  803,  17  S.  E.  400. 

These  old  buildings,  streets,  and  the  alley 
settle  the  question  of  boundary  in  favor  of 
the  appellee.  E^ven  if  appellee  had  no  title, 
the  appellant  must  show  the  encroachments 
by  specific  description, — ^that  is,  the  bounda- 
ries of  the  encroachments  must  be  given. 

Code,  chap.  90,  §  18,  p.  749;  Callis  y. 
Kemp,  11  Gratt.  78. 

The  true  boundaries  are  according  to  the 
plaintiff's  present  inclosures,  which  are  as 
they  have  been  for  at  least  sixty-seven  years. 

By  Stat.  9  Geo.  III.,  chap.  16,  it  was  en- 
acted that  in  suits  relating  to  landed  prop- 
erty the  lapse  of  sixty  years  and  adverse 
possession  for  that  period  operate  as  a  bar, 
even  against  the  prerogative. 

Broom,  Legal  Maxin[is,  65. 

The  legislature  never  intended  to  say  that 
persons  who  had  vested  rights  could  be  de- 
prived of  them  by  the  mere  making  and  rec- 
ordation of  a  plat. 

An  act  of  the  legislature  which  under- 
takes to  determine  questions  of  fact  and  law 
affecting  the  rights  of  persons  or  property 
is  judical  in  its  character,  and  is  therefore 
not  a  rightful  subject  of  legislation. 

3  Am.  A  Eng.  Enc.  Law,  p.  681,  $  4;  Rey- 
nolds y.  Randall,  12  R.  I.  522 :  Marx  y.  Han- 
thorn,  148  U.  S.  172,  37  L.  ed.  410;  13  Sup. 
Ct.  Rep.  508. 

A  person  has  the  right  to  be  present  be- 
fore a  tribunal  which  passes  jud^pnent  upon 
the  question  of  life,  liberty,  and  property, 
and  to  be  heard  by  testimony,  and  to  con- 
trovert every  material  fact  which  bears  up- 
on the  question  involved.  If  any  question 
of  fact  or  law  be  conclusively  presumed 
against  him,  it  is  not  due  process. 

Zeigler  y.  South  d  North  Ala,  R.  Co.  58 
Ala.  594:  Salt  Creek  Valley  Tump.  Co.  v. 
Parks,  50  Ohio  St.  568.  28  t.  R.  A.  769,  35 
N.  E.  304:  Nonoalk  Street  R.  Co.'s  Appeal, 
69  Conn.  576,  39  L.  R.  A.  794,  37  Atl.  1080, 
38  Atl.  708 ;  Dequasie  y.  Harris,  16  W.  Va. 
345;  Bardvrell  y.  Collins,  44  Minn.  97,  sub 
nojn.  Pnrdwell  v.  Anderson,  9  L.  R.  A.  152, 
46  N.W.  315;  Savannah,  F.  d  W.  R.  Co.  v. 
Geiger,  21  Fla.  669,  68  Am.  Rep.  697:  Me- 
Cready  v.  Sexton,  29  Iowa,  356.  4  Am.  Rep. 
214;  Chicago,  M.  d  St.  P.  R.  Co.  y.  Minne- 
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90ta,  134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702; 
East  Kingston  v.  Towle,  48  N.  H.  67,  97  Am. 
Dec.  575,  2  Am.  Rep.  174;  Cooley,  Ck)nst. 
Liim.  p.  452. 

The  application  of  adverse  possession  to 
municipal  corporations  is  ri<^ht  in  principle. 

Wheeling  v.  Camphelly  12  W.  Va.  36; 
Teass  v.  8t.  Alhana,  38  W.  Va.  1,  19  L.  R. 
A.  802,  17  S.  E.  400. 

The  court  is  powerless  to  change  the  rule, 
even  if  it  were  inclined  to  do  so. 

Pyles  V.  Riverside  Furniture  Co.  30  W. 
Va.  123,  2  S.  E.  909 ;  Dequasie  v.  Harris,  16 
W.  Va.  345;  Bailey  v.  Gardner,  31  W.  Va. 
94,  5  S.  E.  630;  Forsyth  v.  Wheeling,  19 
W.  Va.  318. 

Statutes  of  limitation  were  formerly  re- 
^rded  with  but  little  favor,  and  courts  de- 
vised numerous  theories  and  expedients  for 
their  evasion,  but  latterly  they  are  consid- 
ered beneticial  and  resting  on  principles  of 
sound  public  policy,  and  as  not  to  be  evaded 
except  by  the  methods  provided  therein. 

Wood,  Limitation  oi  Actions,  §  4;  An- 
gell.  Limitations  of  Actions,  §  23;  Meyer  v. 
Lincoln,  33  Neb.  566,  sub  nom.  Meyer  v.  OrO' 
ham,  18  L.  R.  A.  146,  60  N.  W.  763. 

The  decision  in  Weston  v.  Ralston  is  er- 
roneous, and  should  be  reversed. 

Under  the  decision  of  our  supreme  court 
prior  to  the  Ralston  Case,  an  occupant  of 
an  encroachment  held  it  under  the  law  of  the 
land.  When  such  holding  is  authorized  by 
law,  such  obstruction  is  not  a  nuisance. 

Davis  V.  Bangor,  42  Me.  522 ;  State  v.  At- 
kinson, 24  Vt.  448;  Reading  v;  Com.  11  Pa. 
196:  Com.  v.  Rush,  14  Pa.  186;  Heckerman 
V.  Hummel,  19  Pa.  65;  Smith  v.  State,  23 
N.  J.  L.  712;  Atty.  Oen.  ex  rel.  Holtz  v.  Hei- 
shon,  18  N.  J.  Eq.  410;  State  ex  rel.  Atty. 
Oen.  V.  Cincinnati  Oa slight  d  Coke  Co.  18 
Ohio  St.  268;  New  Orleans  v.  Oravier,  11 
Mart.  (La.)  620;  Herbert  v.  Benson.  2  La. 
Ann.  770;  Milhau  v.  Sharp,  27  N.  Y.  611, 
84  Am.  Dec.  314;  People  v.  Jackson,  7  Mich. 
432,  74  Am.  Dec.  729;  Com.  v.  Blaisdell,  107 
Mass.  234;  State  v.  Berdetta,  73  Ind.  185, 
38  Am.  Rep.  117;  Northern  C.  R.  Co.  v. 
gom.  90  Pa.  300;  State  v.  Ramsey,  76  Mo. 
398. 

Any  state  which  will  say  to  its  citizens 
and  taxpayers  for  twenty-two  years,  through 
the  judicial  department  of  its  government, 
by  five  direct  decisions,  that  he  who  holds 
a  portion  of  a  street  or  alley  for  ten  years 
as  his  own  shall  be  the  absolute  owner  there- 
of, and  then  retake  the  property,  with  all 
buildings  and  improvements  thereon,  with- 
out one  cent's  compensation,  acts  in  bad 
faith  with  its  own  citizens. 

Sutlierland,  Stat.  Constr.  §  880;  Knox  v. 
Cleveland,  13  Wis.  249;  Moore  v.  Luce,  29 
Pa.  200,  72  Am.  Dec.  629;  Leffin^well  v. 
Warren,  2  Black,  599,  17  L.  ed.  261. 

Our  statute  of  limitations  makes  no  excep- 
tion in  favor  of  towns,  and  where  the  stat- 
ute  makes  none  the  court  can  make  none. 

Sutherland,  Stat.  Constr.  §  427;  Bank  of 
Alabama  v.  Dalton,  9  How.  522,  13  L.  ed. 
242 ;  M'lver  v.  Ragan,  2  Wheat.  29.  4  L.  ed. 
176:  Troup  v.  Smith,  20  Johns.  33;  Callis 
V.  Waddy,  2  Munf.  611;  Hamilton  v.  Shep- 
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perd,  7  N.  C.  (3  Murph.)  115;  Black,  Inter- 
pretation of  Laws,  p.  332;  Hall  v.  Webb,  21 
W.  Va.  318. 

If  the  legislature  cannot  disturb  vested 
property  rights,  cannot  transfer  the  proper- 
ty of  one  to  another,  how  can  the  court, 
which  does  not  possess  law-making  power,  do 
so? 

23  Am.  k  Eng.  Enc.  Law,  p.  28;  Pitts- 
burgh V.  Scott,  1  Pa.  309;  Com.  v.  Rush,  14 
Pa.  186;  Columbus  v.  Jaques,  30  Ga.  506; 
People  V.  Va7iderbilt,  26  N.  Y.  287,  28  N.  Y. 
396,  84  Am.  Dec.  351;  Shaubut  v.  St.  Paul 
d  S.  C.  R.  Co.  21  Minn.  502 ;  Norfolk  City 
V.  Chamberlaine,  29  Gratt.  534. 

Courts  should  not  freely  inquire  what  is 
the  law.  Investigation  should,  in  many 
eases,  stop  when  it  has  been  ascertained 
what  has  oeen  decided  on  the  subject.  De- 
cisions erroneous  in  principle  frequently  es- 
tablish a  rule  of  property,  and  in  such  cases 
it  is  of  the  highest  importance,  in  the  inter- 
est of  stability  to  titles,  that  Idiey  remain 
unaffected,  that  the  rule  thus  established 
have  firmnesa^nd  stability.  The  rule  under 
discussion  has  remained  in  full  force  for 
twenty-two  years.  Much  money  has  been 
expended  and  costly  improvements  have 
been  made  by  many  people  without  a 
thought  that  this  important  rule  establish- 
ing and  fixing  their  rights  would  ever  be 
changed,  without  a  moment's  notice,  to 
their  detriment.  The  people  have  been  wise- 
ly taught  that  such  rule  could  be  changed 
only  by  legislation,  and  tHen  only  as  to  fu- 
ture cases.  To  reverse  the  rule  destroys 
rights  which  have  existed  since  the  birth  of 
the  state,  and,  indeed,  long  before. 

Simpkins  v.  White,  43  W.  Va.  129,  27  S. 
E.  361;  Windham  v.  Chetwynd,  1  Burr.  414; 
Black,  Interpretation  of  Laws,  p.  376,  note 
6,  §  146,  notes;  Qiblin  v.  Jordan,  6  Cal.  418; 
Welch  V.  Sullivan,  8  Cal.  188;  Orignon  v. 
Astor,  2  How.  343,  11  L.  ed.  292;  Bates  v. 
Rclyea,  23  Wend.  340;  Sydnor  v.  Oascoigne, 

11  Tex.  449;  Boon  v.  Bowers,  30  Miss.  256, 
64  Am.  Dec.  159;  Lindsay  v.  Lindsay.  47 
Ind.  280;  Hogatt  v.  Bingaman,  7  How. 
(Miss.)  569;  Ewing  v.  Ewing,  24  Ind.  470; 
Emerson  v.  Atioater,  7  Mich.  23;  Lemp  v. 
Hastings,  4  G.  Greene,  449 ;  Harrow  v.  My- 
ers, 29  Tnd.  470 ;  Stout  v.  Grant  County,  107 
Ind.  343,  8  N.  E.  226;  Frank  v.  Evansville 
d  L  R.  Co.  Ill  Ind.  132,  12  N.  E.  105 ;  Han- 
ford  V.  Artcher,  4  Hill,  321;  Clarke  v.  Fig- 
gifts.  27  W.  Va.  663;  State  v.  Sponaugle,  45 
W.  Va.  415,  43  L.  R.  A.  727,  32  S.  E.  283; 
Pyles  V.  Riverside  Furniture  Co.  30  W.  Va. 
123,  2  S.  E.  009:  Bailey  v.  Gardner,  31  W. 
Va.  94,  6  S.  E.  636. 

The  courts  of  most  of  the  other  states 
have  held  that  the  doctrine  of  adverse  pos- 
session applies  to  municipal  corporations 
the  same  as  to  individuals. 

Meyer  v.  Lincoln,  33  Neb.  566,  sub  nom, 
Mryer  V.  Graham,  18  L.  R.  A.  146,  50  N.  W. 
763;  Cincinnati  v.  First  Prcsby.  Church,  8 
Ohio,  298,  32  Am.  Dec.  718;  Cincinnati  v. 
Evans,  5  Ohio  St.  594;  Armstrong  v.  Dalton, 
15  N.  C.  (4  Dev.  L.)  568:  Rotcan  v.  Port- 
land. 8  B.  Mon.  232;  Dudley  v.  Frankfort, 

12  B.  Mon.  610;  Galveston  v.  Menard,  23 
Tex.  349;  St,  Charles  County  v.  Powell,  22 
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Mo.  525,  66  Am.  Dec.  637;  Peoria  v.  John^ 
8ton,  56  111.  45;  Richmond  v.  Poe,  24  Qratt. 
149;  Pella  v.  Scholte,  24  Iowa,  283,  95  Am. 
Dec.  729;  Fori  Smith  v.  McKibbin,  41  Ark. 
45;  Cornucall  v.  Louisville  d  N,  R,  Co,  87 
Ky.  78,  7  S.  W.  553;  Clements  v.  Anderson, 
46  Miss.  581;  Webber  v.  Chapman,  42  N.  H. 
326,  80  Am.  Dec.  Ill;  Schock  v.  Falls  City, 
31  Neb.  599,  48  N.  W.  468;  Wheeling  v. 
Campbell,  12  VV.  Va.  36. 

The  statute  of  West  Virginia  is  as  fol- 
lows: "Every  statute  of  limitations,  unless 
otherwise  expressly  provided,  shall  apply  to 
the  state." 

W.  Va.  Code,  chap.  35,  §  20. 

The  ordinance  of  June  1,  1899,  is  invalid 
because  in  violation  of  the  14th  Amendment. 
The  enforcement  of  the  ordinance  would  in- 
vade vested  rights. 

The  effect  of  adverse  possession  is  to 
transfer  the  title  of  the  true  owner  to  the 
possessor,  even  if  a  wrongful  possessor. 

Huston,  liand  Titles,  §8  342-348;  Core  v. 
Faupel,  24  W.  Va.  238;  Hall  v.  Webb,  21  W. 
Va.  318;  Sutherland,  Stat.  Gonstr.  S  480; 
Wood,  Limitation  of  Actions,  8  14;  1  Jones, 
Ev.  72;  1  Greenl.  Ev.  17 ;  Baker  v.  Oakwood, 
123  N.  Y.  16,  10  L.  R.  A.  387,  25  N.  E.  312; 
Alexander  v.  Wilcox,  30  Neb.  793,  9  L.  R.  A. 
735,  47  N.  W.  81 :  Clay  v.  Ransome,  1  Munf. 
454;  Angell,  Limitations  of  Actions,  §8  1-5; 
Adkins  v.  Spurlock,  46  W.  Va.  139,  33  S.  E. 
121;  State  v.  Sponaugle,  45  W.  Va.  430,  43 
L.  R.  A.  127.  32  S.  E.  283;  McEldoumey  v. 
Wyatt,  44  W.  Va'.  711,  45  L.  R.  A.  609,  30 
S.  E.  239;  Campbell  v.  Holt,  115  U.  S.  620, 
29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209;  Cooley, 
Const.  Lim.  448,  notes  1,  2;  Bradford  v. 
Brooks,  2  Aik.  (Vt.)  284,  16  Am.  Dec.  715. 

The  decisions  prior  to  the  Ralston  Case 
became  part  of  the  legislation  on  the  sub- 
ject. The  act  of  the  legislature,  with  these 
decisions  as  part  of  it,  has  become  the  law 
of  the  state  upon  the  question, — a  question 
involving  property  rights,  a  question  which 
has  been  settled  and  established  as  a  rule  of 
property.  The  effect  of  the  act  of  limita- 
tion, as  repeatedly  construed,  has  been  to 
vest  in  adverse  possessors  a  perfect  title 
against  municipal  corporations  and  all  oth- 
ers. 

Our  supreme  court  has  in  five  adjudica- 
tions held  that  adverse  possession  is  applica- 
ble to  municipal  corporations,  and  that  its 
operation  and  effect  are  to  bar  such  a  corpo- 
ration as  effectually  as  it  would  an  individ- 
ual. 

Wheeling  v.  Campbell,  12  W.  Va.  36 ;  For- 
syth V.  Wheeling,  19  W.  Va.  318;  Taylor  v. 
Philippic  35  W.  Va.  5.54,  14  S.  E.  130;  Teass 
V.  St.  A  Ibans,  38  W.  Va.  1,  19  L.  R.  A.  802. 
17  S.  E.  400;  Jarvis  v.  Grafton,  44  W.  Va. 
453,  30  S.  E.  178. 

Adverse  possession  is  a  positive  title. 

Clay  V.  Ransome,  1  Munf.  454.  , 

A  rule  of  property  is  a  settled  rule  or 
principle,  resting  usually  on  precedents  or  a 
course  of  decisions  regulating  the  ownership 
or  devolution  of  property. 

Black.  Law  Diet.  1053;  Anderson,  Law 
Diet.  912. 

To  reverse  the  decisions  relating  to  prop- 
erty rights  is  to  overrule  the  definitions  of 
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law,  and  to  make  the  law  mean  thai  it  is 
simply  the  opinion  of  the  court  in  the  partic- 
ular case  without  regard  to  precedent  and 
established  principles,  upon  the  idea  that 
it  is  better  to  be  right  than  to  be  consistent* 

Pyles  V.  Riverside  Furniture  Co.  30  W. 
Va.  123,  2  8.  E.  909;  State  v.  Sponaugle,  45 
W.  Va.  415,  43  L.  R.  A.  727,  32  S.  E.  283. 

The  effect  of  the  decision  in  Ralston  ▼. 
Weston  is,  not  merely  to  allow,  but  to  re- 
quire, the  municipal  authorities  of  every 
city,  town,  and  village  in  the  state  to  take 
for  public  use,  without  any  compensation, 
every  strip  and  parcel  of  land  held  by  any 
abutting  lotowner^  regardless  of  the  length 
of  time  he  may  have  held  it,  and  r^ardleas 
of  his  improvements  made  upon  it,  fUthou^h 
such  valuable  improvements  were  made  m 
reliance  upon  the  rule  of  property,  solemn- 
ly affirmea  and  repeatedly  reaffirmed  by  thtt 
highest  court  in  the  state. 

Davidson  v.  New  Orleans,  96  U.  S.  104, 
24  L.  ed.  620;  Scott  v.  Toledo,  1  L.  R.  A. 
088,  36  Fed.  385;  Cooley,  Const  Lim.  431 
ei  seq.;  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  331,  sub  nom.  CineinnaH,  N.  O.  d  T.  P. 
R.  Co.  V.  Kentucky,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57. 

Vested  rights  of  property  can  only  be  de- 
vested bv  a  state  by  due  process  of  law. 

Peerci  v,  Kitzmiller,  19  W.  Va.  564; 
White  V.  Crump,  19  W.  Va.  683;  Oftovrm 
V.  Valiton,  3  L.  R.  A.  194,  and  note,  8  Mont. 
451,  20  Pac.  658;  Scoit  v.  Toledo,  1  L.  R.  A. 
688,  36  Fed.  385;  Portland  v.  Bangor.  65 
Me.  120,  20  Am.  Rep.  681 ;  Reichart  v.  Felpa, 
6  Wall.  160,  18  L.  ed.  849;  Huber  v.  ReUp^ 
53  Pa.  112;  1  Desty,  Fed.  Proc.  9th  ed.  9  5, 
p.  47 ;  Branson  v.  Gee,  25  Or.  462,  24  L.  R. 
A.  356,  3(1  Pac.  527;  Stuart  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289. 

Whoever,  by  virtue  of  public  position  un- 
der a  state  government,  aeprives  another  of 
property,  life,  or  liberty  without  due  process 
of  law,  or  denies  or  takes  away  the  equal 
protection  of  the  laws,  violates  the  constitu- 
tional inhibition. 

Cooley,  Const.  Lim.  15.  note,  6th  ed.  chap. 
2;  Hnriado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  Banh 
of  Columbia  v.  Okely.  4  Wheat.  235,  4  L.  ed. 
559;  Re  Converse,  137  U.  S.  631,  34  L.  ed. 
799,  11  Sup.  Ct.  Rep.  191 ;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231 ;  Missouri  P.  R.  Co.  v.  Humes, 
115  IT.  S.  519,  29  L.  ed.  465,  6  Sup.  Ct.  Rep. 
110:  Strauder  v.  We^t  Virginia,  100  U.  S. 
303.  25  L.  ed.  664;  Gelpcke  v.  Dubuque,  1 
Wall.  175,  17  L.  ed.  520;  Piqua  Branch  of 
State  Bank  v.  Knoop,  16  How.  369,  14  L. 
ed.  977;  Jefferson  Branch  Bank  v,  Skelly, 
I  Black,  436,  17  L.  ed.  173;  Martin  v.  Hun- 
ter,  1  Wheat.  304,  4  L.  ed.  97 ;  Louisville  d 
N.  R.  Co.  ▼.  Palmes,  109  U.  S.  244,  27  L.  ed. 
922,  3  Sup.  Ct  Rep.  193;  Louisville  (his 
Co.  V.  Ciiizens*  Gaslight  Co.  115  U.  S.  683, 
29  L.  ed.  510,  6  Sup.  Ct.  Rep.  265;  Yick  Wo 
V.  Hopkirs,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  Olcott  v.  Fond  du  Lae 
County,  10  Wall.  678,  21  L.  ed.  382;  Doug- 
lass V*.  Pike  County,  101  U.  S.  677,  687,  25 
\i.  ed.  968,  972:  Boyd  v.  Nebraska  ex  rd. 
Thayer,  143  U.  S.  135,  36  L.  ed.  103,  12  Sup. 
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CL  Hep.  375;  Fairfield  v.  Oallaiin  County ,] 
100  U.  S.  47,  25  L.  ed.  544 ;  MoEldovmey  v. 
Wyatt,  44  W.  Va.  711,  45  L.  R.  A.  609,  30 
6.  E.  239  j  Campbell  v.  Holt,  115  U.  S.  620, 
29  L.  ed.  483,  6  Sup.  Gt.  Rep.  209;  State  ex 
rel.  Sherburne  y.  Baker,  60  La.  Ann.  1247,  24 
So.  2-40 ;  Ames  v.  Port  Huron  Log  Driving  d 
Boom.  Co.  11  Mich.  139,  83  Am.  Dec.  731; 
Bank  of  the  State  v.  Cooper,  2  Yerg.  599,  24 
Am.  Dec.  537 ;  Iron  Mountain  R.  Co,  v.  Mem- 
phis, 37  C.  C.  A.  410,  96  Fed.  113;  Veill  v. 
Oatee,  152  Mo.  586,  54  S.  W.  460;  Atty.  Gen. 
ex  rel.  Barbour  v.  Pingree,  120  Mich.  550,  46 
L.  R.  A.  407,  79  N.  W.  814;  QHffith  v.  Fraz- 
ier,  8  Cranch,  9,  3  L.  ed.  471;  Scott  v.  Mc- 
J^cal.  154  U.  S.  49,  38  L.  ed.  902,  14  Sup. 
Ct.  Rep.  1108. 

The  judicial  construction  of  a  statute  be- 
comes a  part  of  it,  and  as  to  the  rights 
which  accrue  afterwards  it  should  be  ad- 
hered to  for  the  protection  of  those  rights. 
To  devest  them  by  a  change  of  construction 
ifc  to  legislate  retroactively. 

Sutherland,  Stat.  Gonstr.  $  319,  note  6, 
citing  Roiran  v.  Runnels,  5  How.  134,  12  L. 
ed.  85;  Douglass  v.  Pike  County,  101  U.  S. 
677,  25  L.  ed.  968 ;  Carroll  County  v.  United 
mates,  18  Wall.  71,  21  L.  ed.  777;  Fairfield 
V.  Gallatin  County,  100  U.  S.  47,  26  L.  ed. 
«44 ;  Hawthorne  v.  Calef,  2  Wall.  10,  17  L. 
ed.  776. 

The  ordinance  deprives  the  appellee  of  the 
equal  protection  of  the  law,  guaranteed  by 
the  14th  Amendment. 

State  V.  Broadbelt,  89  Md.  665,  45  L.  R.  A. 
433,  43  Atl.  771 ;  Gulf,  C.  d  S.  F.  R.  Co.  v. 
EUis,  165  XT.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  State  v.  Goodwill.  33  W.  Va. 
179,  6  L.  R.  A.  621,  10  S.  E.  285;  State  v. 
Fire  Creek  Coal  d  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  359,  10  S.  E.  288. 

MeWhorter,  J.,  delivered  the  opinion  of 
the  court: 

On  the  18th  day  of  October,  1818,  Daniel 
Stringer  and  wife  conveyed  by  deed  of  that 
date  to  Lewis  Maxwell  "the  following  lots 
er  parcels  of  ground  situate,  lying,  and  being 
in  the  town  of  Preston:  .  .  .  Lots  as 
named  in  the  ground  plan  of  said  town  Nos. 
1  and  2,  adjoining  each  other,  and  bounded 
as  followeth,  to  wit:  On  the  north  side  by 
lot  No.  3,  on  the  south  side  by  First  street, 
on  the  east  end  by  Centre  street  for  145  feet, 
and  on  the  west  end  by  an  alley;  each  con- 
taining 72^  feet  in  breadth  and  150  feet  in 
length."  By  deed  of  date  December  23, 1836, 
"Lexnn  Maxwell  conveyed  to  John  Lorentz  the 
«aid  lot  No.  1,  described  in  said  deed  as  "sit- 
uate in  the  town  of  Weston,  it  being  lot  No. 
1  on  the  west  side  of  Centre  street,  on  which 
«aid  T>orentz  shop  now  stands,  72^  ft.  in 
front  and  150  ft.  in  length."  By  deed  dated 
'20th  November,  1844,  John  Lorentz  and  wife 
•conveyed  to  Rankin  W.  Douglass  the  same 
lot  No.  1,  described  as  ''situate  in  the  town 
of  Weston  on  the  west  side  of  Centre  street, 
«t  being  lot  No.  1,  and  bounded  on  the  south- 
west by  First  street,  on  the  west  by  an  alley, 
on  the  north  by  lot  No.  2,  on  the  front  by 
Centre  street,  being  72^  feet  in  front  and 
150  feet  back,  containing  i  of  an  acre."  By 
deed  dated  the  16th  day  of  November,  1846, 
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Douglass  and  his  wife  conveyed  said  lot  No. 
1  by  same  description  to  William  ^.  Arnold. 
Said  William  E.  Arnold,  by  his  last  will  and 
testament,  devised  said  lot  to  Susan  M.  Ar- 
nold, his  wife,  for  life,  remainder  in  fee  to 
his  daughter,  Floride  McClellan.  The  gen- 
eral assembly  of  Virginia,  by  an  act  passed 
January  14,  1846,  incorporated  the  town  of 
Weston,  by  which  name  it  had  been  called 
for  several  years  before  its  incorporation, 
but  had  theretofore  at  one  time  been  known 
as  Preston,  and  at  another  as  Flesherville. 
Section  8  of  said  act  provided  "that  all 
streets,  cross  streets,  and  alleys  which  are 
already  laid  olT  and  opened,  or  which  may  at 
any  time  be  located,  surveyed,  and  opened  in 
said  town,  shall  be  and  they  are  hereby  es- 
tablished as  public  streets  and  alleys  of  the 
said  town."  And  §  9  provided  that  the  trus- 
tees for  whose  election  it  was  provided  in 
said  act  should,  ''within  six  months  after 
the  passage  of  this  act,  open  all  the  public 
streets  and  alleys  of  said  town;  shall  make 
or  cause  to  be  made  a  survey  and  correct 
plan  of  all  said  town,  showing  distinctly 
each  lot,  street,  and  alley,  and  the  size  and 
width  thereof,  numbering  anew  all  lots,  and 
showing  the  former  as  well  as  the  new  num- 
bers of  all  lots  which  have  been  numbered 
heretofore,  with  such  remarks  and  explana- 
tions thereon  as  they  may  deem  necessary 
and  proper ;  which  plan  or  plat  so  made  out 
and  under  the  hands  and  seals  of  any  four  of 
said  trustees,  shall  be  lodged  in  the  clerk's 
office  of  the  county  court  of  Lewis  county, 
there  to  be  recorded  and  kept;  and  the  said 
plan  and  survey  so  duly  made,  signed,  sealed, 
and  recorded  shall,  in  all  future  suits  and 
contests  concerning  the  boundaries  of  the 
lots,  streets,  and  alleys  of  the  said  town,  be 
deemed,  held,  and  taken  as  full  and  conclu- 
sive evidence  between  the  parties:  provided, 
that  infants,  femes  covert,  persons  non  ootn- 
pos  mentis,  or  out  of  the  commonwealth, 
shall  have  six  months  after  such  disability 
be  removed;  within  which  time  they  may 
content  such  plan  and  survey  so  made  and 
recorded."  Under  said  section  the  trustees 
of  said  town  of  Weston  proceeded  to  make 
such  survey  and  map,  and  on  the  8th  day  of 
June,  1847,  lodged  the  same  in  the  clerk's 
office  of  the  county  court  of  Lewis  county, 
and  caused  the  same  to  be  duly  recorded 
therein.  On  the  1st  day  of  June,  1899,  the 
council  of  the  town  of  Weston  passed  an  or- 
der to  open  up  the  streets  to  the  full  width 
according  to  the  said  plan  and  map.  The 
said  life  tenant  of  lot  No.  1,  Susan  M.  Ar- 
nold (since  deceased),  and  the  remainder^ 
man,  Floride  McClellan,  enjoined  the  town 
authorities  from  opening  said  Centre  street 
through  said  lot  by  removing  therefrom  such 
obstructions  as  had  been  placed  thereon, 
claiming  that  the  lot  is  inclosed  just  as  it 
was  at  the  time  and  before  it  came  into  the 
possession  of  William  E.  Arnold  in  Novem- 
ber, 1846,  and  that  it  had  been  so  held  as 
against  the  town  and  everybody  adversely 
all  these  years,  and  cannot  be  now  disturbed 
in  that  nossession ;  relying  for  protection  in 
their  adverse  possession  on  the  case  of 
Wheeling  v.  Campbell.  12  W.  Va.  36;  Teass 
V.  St.  Albans,  38  W.  Va.  1,  19  L.  R.  A.  802^ 


004 


West  Virginia.  Bdprsmb  Coubt  of  Appsals. 


8bpt.» 


17  S.  £.  400,  and  other  cases  cited.  The  de- 
fendant, the  town  of  Weston,  filed  its  demur- 
rer and  answer.  Depositions  were  taken, 
the  cause  submitted,  and  the  circuit  court 
perpetuated  the  injunction.  The  defendant 
appealed  from  said  decree,  assigning  as  er- 
ror the  perpetuation  of  the  injunction,  be- 
cause in  doing  so  the  circuit  court  totally 
and  wholly  ignored  and  disregarded  the  de- 
cision of  this  court  in  the  case  of  Ralston  v. 
Weston,  46  W.  Va.  544,  33  S.  E.  326,  and 
the  later  case  of  Weston  v.  Ralston,  48  W. 
Va.  170,  36  S.  E.  446,  and,  in  effect,  fol- 
lowed the  case  of  Wheeling  v.  Camphellf  12 
W.  Va.  36,  which  this  court  overruled  and 
repudiated  in  said  case  of  Ralston  v.  Wes- 
ton, 

Counsel  for  appellee,  in  a  very  elaborate 
and  very  able  brief,  reargues  the  case  of 
RaUtonv.  Weston,  46  W.  Va.  544,  33  S.  E. 
326,  to  satisfy  the  court  that  its  decision  in 
that  case  was  wrong,  and  should  be  over- 
ruled in  deciding  the  case  at  bar,  and  thus 
return  to  what  he  terms  the  safe  and  sound 
position  held  in  Wheeling  v.  Camphell,  12 
W.  Va.  36.  In  the  case  of  Ralston  v.  Wes- 
ton, followed  by  that  of  Weston  v.  RaUton^ 
—especially  in  the  concurring  opinion  of 
Judge  Brannon  in  the  latter, — ^the  questions 
involved  in  the  case  at  bar  are  so  thoroughly 
considered  and  discussed  that  very  little  new 
light  can  be  thrown  upon  them.  Prior  to 
October,  in  the  year  1818,  a  "general  plan" 
of  the  town  of  Weston  (then  called  Preston) 
had  been  adopted,  and  the  lot  No.  1  in  con- 
troversy was  conveyed  with  reference  to  that 
general  plan.  As  mentioned  in  the  deed 
from  Daniel  Stringer  and  wife  to  Lewis 
Maxwell,  the  lot  was  described  as  fronting 
on  Centre  street.  The  streets  and  alleys  as 
per  that  plan  had  been  dedicated  to  the  pub- 
lic, and  lots  sold  with  reference  thereto. 
When  the  dedication  took  place  does  not  ap- 
pear. There  is  no  plat  produced  showing 
any  "general  plan"  prior  to  that  of  1847. 
The  act  of  the  general  assembly  of  January 
14,  1846,  incorporating  the  town  of  Weston, 
adopted  the  general  plan  of  the  said  town 
already  theretofore  accepted  and  acquiesced 
in  by  all  the  parties  interested ;  §  9  of  said 
act  providing  that  the  trustees  should, 
"within  six  months  after  the  passage  of  the 
act,  open  all  the  public  streets  and  alleys  of 
said  town,"  and  should  make  or  cause  to  be 
made  a  survey  and  correct  plan  or  plat  of 
said  town  showing  distinctly  each  lot,  street, 
and  alley,  and  the  size  and  width  thereof, 
numbering  anew  all  lots,  and  showing  the 
former  as  well  as  the  new  numbers  of  all 
lots  which  had  been  theretofore  numbered. 
In  the  performance  of  their  duties  the  trus- 
tees followed  the  general  plan  of  the  town, 
fixing  the  lines,  giving  the  courses  and  bear- 
ings, the  width  of  the  streets  and  alleys,  and 
size  of  the  lots;  and  in  numbering  the  lots 
the  lot  in  question  was  given  the  same  num- 
ber it  had  in  the  description  given  it  in  the 
said  deed  of  October,  1818,  and  subsequent 
deeds.  The  deeds  all  show  a  uniform  size  of 
the  lots, — 72^  by  150  feet, — ^whether  front- 
ing on  Centre  street  or  Main  street.  The 
plat  prepared  by  or  for  the  trustees,  ap- 
proved by  them  under  their  hands  and  seals, 
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was  duly  recorded,  as  provided  by  said  aet». 
on  the  8th  day  of  June,  1847.  This  record 
was  notice  to  all  parties  interested  of  the 
claims  of  the  town  under  it.  All  persons  in- 
terested were  bound  to  take  notice  of  the 
public  act  of  assembly  incorporating  the 
town,  as  well  as  of  the  acts  of  the  trustees 
required  by  the  act  to  be  performed  there- 
under in  the  preparation  and  recordation  of 
the  plan  and  survey  of  said  town  as  dedicat- 
ed by  the  original  plan.  Appellee  claims 
that,  although  her  possession  may  encroach 
upon  the  streets  and  alley  as  laid  out  and 
recorded  by  the  trustees,  such  possession  is 
adverse  to  the  claims  of  the  town,  and  has 
ripened  into  a  perfect  title.  By  fair  impli- 
cation, at  least,  by  the  said  act  of  incorpo- 
ration it  was  clearly  made  the  duty  of  Wil- 
liam E.  Arnold,  or  any  other  property  own- 
er whose  interests  were  affected  by  the  sur- 
vey and  plat,  to  take  the  initiative,  and  con- 
test the  plan  and  survey  so  recorded  within 
six  months  after  such  recordation  of  said 
plat.  Section  9  of  the  act  of  January  14, 
1846,  provides  that  such  "plan  and  survey  so 
duly  made,  signed,  sealed,  and  recorded  shall 
in  all  future  suits  and  contests  concerning 
the  boundaries  of  the  lots,  streets,  and  alleys 
of  the  said  town,  be  deemed,  held,  and  taken 
as  full  and  conclusive  evidence  between  the 
parties,"  and  at  the  close  of  said  section 
there  is  a  saving  proviso  to  those  under  dis- 
ability as  follows:  "Provided,  that  infants, 
femes  covert,  and  persons  non  compos  nien^ 
tis,  or  out  of  the  commonwealth,  shall  have 
six  months  after  such  disability  shall  be  re- 
moved ;  within  which  time  they  may  contest 
such  plan  and  survey  so  made  and  recorded."* 
This  provision  is  intended  to  place  those 
property  owners  who  might  be  affected  by 
the  said  survey,  and  who  were  at  the  time 
of  its  recordation  under  any  of  the  disabili- 
ties mentioned,  on  an  equal  footing  with- 
those  who  were  not  so  under  disabilitv.  Wil- 
liam  E.  Arnold,  the  owner  of  said  lot  No.  1, 
and  in  possession  thereof  with  full  knowl- 
edge of  the  said  plan  of  the  town  as  laid  out 
on  the  said  plat,  and  of  the  claims  of  said 
town  thereunder,  took  no  steps  to  contest  the 
correctness  thereof,  but  acquiesced  therein^ 
and  continued  to  hold  such  portions  of  the 
streets  according  to  such  plan  and  plat  as 
he  had  inclosed,  subject  to  the  demands  of 
the  town  whenever  it  should  see  proper  to- 
open  such  streets  to  their  full  width.  There 
is  nothing  in  evidence  to  show  that  Arnold 
or  the  plaintiff  ever  held  otherwise  than  sub- 
ject to  the  rights  of  the  town.  No  notice 
was  ever  given  the  town  or  authorities  there- 
of that  it  was  proposed  to  hold  the  posses- 
sion adversely,  or  hostile  to  the  rights  of  the 
town.  So  that,  if  the  statute  of  limitations 
applied,  it  could  not,  in  the  face  of  the  act 
of  incorporation,  begin  to  run  before  notice 
to  the  town  of  such  adverse  and  hostile  pos- 
session. Hudson  v.  Putney,  14  W.  Va.  561; 
Parkershurg  Industrial  Co,  v.  SchuUz,  43  W. 
Va.  470,  27  S.  E.  255;  Creekmur  v.  Creek- 
mur,  75  Va.  430;  Huston,  Land  Titles,  f 
408 ;  and  Ralston  r,  Weston,  46  W.  Va.  544, 
33  S.  E.  326,  where  it  is  well  said  that  "no 
possession  of  a  portion  of  a  street  not  re- 
quired by  the  present  necessities  of  the  pub» 
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lie  could  raise  the  presumption  of  such  no- 
tice, for  the  reason  that  there  is  nothing  in- 
consistent with  a  public  easement  for  the 
authorities  to  allow  an  abutting  landowner 
the  temporary  occupation  of  a  public  high- 
way not  demanded  for  the  present  use  of  the 
public."  The  appellee  relies  very  strongly 
on  the  case  of  Ralston  v.  Miller ,  3  Rand. 
(Va.)  44,  15  Am.  Dec.  704,  where  it  is  held 
that  "ancient  reputation  and  possession,  in 
respect  to  the  boundaries  of  streets,  are  enti- 
tled to  infinitely  more  respect  in  deciding  up- 
on the  boundaries  of  the  lots  than  any  ex- 
perimental survey  that  can  now  be  made.  If 
not,  the  whole  city,  and  all  other  towns, 
would  be  thrown  into  the  utmost  confusion." 
This  was  a  contest  between  private  parties, 
where  the  purchaser  enjoined  the  collection 
of  the  purchase  money  of  a  lot  purchased  by 
him, — not  a  corner,  but  an  ** inside  lot," 
fronting  on  a  street; — claiming  that  the 
building  which  bounded  his  lot  on  one  side, 
and  was  on  the  comer  of  the  street,  en- 
croached upon  the  street  about  2  feet.  There 
was  no  claim  by  the  city  that  there  was  any 
encroachment,  and  no  threat  that  possession 
would  be  disturbed,  and  the  question  of  the 
location  of  the  street  was  not  involved.  As 
between  the  parties,  the  wall  of  the  building 
was  sufficient  to  mark  the  line.  Yates  v. 
Warrenton,  84  Va.  337,  4  S.  E.  818,  was  a 
case  very  similar  to  case  at  bar.  In  1811 
trustees  laid  off  the  town,  among  others  lo- 
cating a  certain  street  23  feet  wide.  In 
March,  1887,  the  council  of  the  town  deter- 
mined to  open  the  street  according  to  the 
plan  adopted  by  the  trustees  seventy-six 
years  before.  The  sergeant  of  the  town,  un- 
der the  order  of  the  council,  entered  and  be- 
gan to  tear  away  the  fence  of  Yates  to  open 
the  street  according  to  said  plan,  when 
Yates  enjoined  the  town  from  further  pro- 
ceedings. The  survey  directed  by  the  court 
showed  that  plaintiff  had  all  the  land  called 
for  by  his  deed,  and  included  within  his  in- 
dosure  23  inches  of  said  street,  and  Yates 
proved  that  he  had  had  long  adverse  use  of 
said  strip  of  land.  It  was  held:  (1) 
"There  was  a  dedication  and  acceptance  of 
the  streets  as  located  by  the  trustees."  (2) 
"The  possessor  can  acquire  no  right  nor  title 
to  any  part  of  such  highway  by  adverse  pos- 
session thereof  for  any  length  of  time  what- 
ever." And,  further,  that  "any  unauthor- 
ized obstruction  of  such  highway  is  an  in- 
dictable nuisance.  And  when  a  municipality 
has  control  of  its  streets  it  may  proceed  in 
its  corporate  name  to  prevent  or  remove  ob- 
structions therein  by  judicial  proceedings." 
And  in  Taylor  v.  Com.  29  Gratt.  780  (syl., 
point  7)  :  "The  streets  of  the  city  of  Man- 
chester having  been  dedicated  to  the  public 
by  William  Byrd  when  he  laid  off  the  town, 
and  this  dedication  having  been  accepted  by 
the  act  of  the  house  of  burgesses  in  Novem- 
ber, 1760,  the  streets  are  public  highways; 
and  any  occupation  of  a  street,  or  a  part 
of  a  street,  by  the  owner  of  an  adjoining 
lot,  however  long  continued,  cannot  give 
such  occupant  a  right  to  hold  it,  or  bar  the 
right  of  the  public  to  the  use  of  the  street 
to  its  full  width  and  extent."  And  in  the 
case  of  "Norfolk  City  v.  Ohamherlaine,  29 
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Gratt.  634,  where  the  city  council  had  grant- 
ed permission  to  C,  in  replacing  a  bank 
building,  which  had  been  destroyed  by  fire, 
to  extend  the  steps  of  the  building  on  the 
pavement  so  they  should  not  extend  beyond 
the  distance  occupied  by  the  steps  of  the 
building  which  had  been  destroyed,  and  aft- 
erwards, on  petition  of  other  near-by  proper- 
ty owners,  tne  council  directed  the  steps  re- 
moved as  a  nuisance,  C.  enjoined  their  re- 
moval, on  appeal  it  was  held  that,  inasmuch 
as  the  original  permission  to  place  the  steps 
of  the  building  on  the  public  street  was  be- 
yond the  powers  of  the  municipal  authori- 
ties, they  were  not  estopped  to  order  their  re- 
moval. See  also  Buntin  v.  DanvillCf  93  Va. 
200,  24  S.  E.  830.  In  the  later  Virginia 
cases  involving  questions  between  municipal 
authorities  and  private  individuals  touch- 
ing the  rights  of  the  public  in  the  streets,, 
the  case  most  confidently  relied  upon  by  the 
appellee — that  of  Ralston  v.  Miller — seems 
not  to  have  been  invoked  as  authority  sus- 
taining the  position  held  b^  appellee^  and  it 
was  not  in  any  instance  m  such  cases  re- 
ferred to  by  the  court  as  sustaining  such  po- 
sition. In  Com.  V.  McDonald,  16  Serg.  &  R. 
395,  Justice  Duncan  says  that  "public  rights- 
cannot  be  destroyed  by  long-continued  en- 
croachments ;"dand  in  Barter  v.  Com.  3  Penr. 
&  W.  253,  Gibson,  Ch.  J.,  said:  "That  the 
government  of  every  incorporated  town  has 
a  right  to  improve  the  streets  for  public  pur- 
poses ...  is  a  proposition  about  which 
there  can  be  little  dispute,"  and  "no  private 
occupancy,  for  whatever  time,  and  whether 
adverse  or  by  permission,  can  vest  a  title  in- 
consistent with  it."  Rung  v.  Shoneherger^ 
2  Watts,  23,  26  Am.  Dec.  95;  Cincinnati  v. 
White,  6  Pet.  431,  8  L.  ed.  452.  Any  con- 
tinuous obstruction  of  a  public  highway  or 
street,  not  authorized  by  competent  legal  au- 
thority, is  a  public  nuisance.  Davis  v.  New 
YorJe,  14  N.  Y.  506,  67  Am.  Dec.  186.  2  Dill. 
Mun.  Corp.  4th  ed.  §  660:  •  "The  King  can- 
not license  the  erection  or  commission  of  a 
nuisance ;  nor,  in  this  country,  can  a  munici- 
pal corporation  do  so  by  virtue  of  any  im- 
plied or  general  powers.  A  building,  or  oth- 
er structure  of  a  like  nature,  erected  upon  a 
street  without  the  sanction  of  the  legisla- 
ture, is  a  nuisance;  and  the  local  corporate 
authorities  of  a  place  cannot  give  a  valid 
permission  thus  to  occupy  streets  without 
express  power  to  this  end  conferred  upon^ 
them  by  charter  or  statute.  The  usual  pow- 
er to  reflate  and  control  streets  has  even 
been  held  not  to  authorize  the  municipal  au- 
thorities to  allow  them  to  be  encroached  up- 
on by  the  adjoining  owner  by  erections 
made  for  his  exclusive  use  and  advantage, 
such  as  porches  extending  into  the  streets, 
or  flights  of  stairs  leading  from  the  ground 
to  the  upper  stories  of  buildings  standing  on 
the  line  of  the  streets."  See  cases  there  cit- 
ed. In  Pettis  V.  Johnson,  56  Ind.  139,  where 
the  owners  of  a  building  leased  the  same  to 
the  city,  the  condition  was  that  they  were  to 
construct  an  iron  stairway  on  the  outside  of 
the  building,  occupying  for  that  purpose  5 
feet  of  the  adjoining  alley,  and  by  the  con- 
tract the  city  granted  to  said  parties  a  per- 
petual-right to  maintain  such  stairway.  The 
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«tairway  was  held  a  public  nuisance,  and 
that  the  city  had  no  power  to  contract  for 
Buch  a  structure  in  such  a  place.  The  com- 
mon council  of  a  city  can  only  contract  by 
ordinance,  resolution,  or  order,  and  an  illegal 
and  void  contract  cannot  form  the  ^ound- 
work  of  an  estoppel.  In  Schneider  v. 
Hutchinson,  35  Or.  253,  57  Pac.  324,  report- 
ed in  76  Am.  St.  Rep.  474,  in  "Reference  to 
Monocraphic  Notes"  on  "Adverse  Possession 
•of  Public  Property,"  beginning  on  page  479, 
the  subject  is  very  ably  and  elaborately  dis- 
<!ussed.  It  is  there  said:  ''In  defense  of 
the  doctrine  that  highways  apd  other  public 
easements  may  be  made  the  subject  of  ad- 
verse possession,  it  is  asserted  that  statutes 
of  limitation,  being  statutes  of  repose, 
should  be  liberally  construed,  so  as  to  effectu- 
ate the  intention  of  the  legislature ;  and  that 
to  exclude  fi*om  their  operation  any  action 
that  a  state  might  bring  would  be  giving 
them  a  strict  construction.  The  answer  to 
this  is  the  elementary  principle  that  legisla- 
tures, in  the  enactment  of  statutes,  cannot 
be  presumed  to  transcend  their  constitution- 
al authority,  which  they  would  do  should 
they  attempt  to  abridge  the  sovereign  rights 
of  the  people.  Again,  it  is  contended  that 
there  is  no  reason  why  a  state  should  not  be 
barred  of  its  right  of  action  to  recover  prop- 
erty as  well  as  an  individual.  One  has  not 
far  to  look  for  reasons  why  a  state,  in  re- 
spect to  its  Bovere!^  rightis,  should  not  be 
so  affected.  'Experience  does  not  justify  the 
presumption  that  the  community  at  large 
will  assert  their  rights  with  the  same 
promptness  with  which  individuals  assert 
their  private  rights.  [The  opposite  is  no- 
toriously true.]  Individuals  may  reasona- 
bly be  held  to  a  limited  period  to  enforce 
t.heir  rights  against  adverse  occupants,  be- 
cause they  have  sufficient  interest  to  make 
them  vigilant.  But  in  public  rights  of  prop- 
erty each  individual  feels  but  a  slight  in- 
terest, and  rather  tolerates  even  a  manifest 
encroachment  than  seeks  a  dispute  to  set  it 
right.  .  .  .  [The  state  is  impersonal.] 
The  people  do  not  and  cannot  [legally]  act 
in  a  body.  Their  power  must,  of  necessity, 
l>e  exercised  through  agents.  It  cannot  be 
expected  that  these  agents  will  manifest  the 
same  diligence  in  detecting  and  resisting  en- 
croachments on  public  interests  that  individ- 
uals evince  in  the  protection  of  their  pri- 
-vate  rights.'  State  v.  Franklin  Falls  Co.  49 
N.  H.  240,  6  Am.  Rep.  513.  No  man  wishes 
to  single  out  himself  and  be  an  actor  against 
his  neighbor.  What  is  every  man's  concern 
is  no  one's,  and  hence  it  is  that  no  time 
should  bar  the  enforcement  of  a  public  right. 
Public  easements  belong  to  the  people,  and 
cannot  be  aliened  or  otherwise  disposed  of 
except  in  accordance  with  their  will.  To 
permit  individuals  to  acquire  title  therein  by 
prescription  allows  them  to  accomplish 
through  the  want  of  vigilance,  or  the  indul- 
gence of  the  public,  or  through  their  own 
mistake  or  cupidity,  what  they  could  not 
accomplish  legitimately.  The  great  weight 
of  authority  supports  the  proposition  that 
title  by  adverse  possession  cannot  be  ac- 
quired in  streets,  highways,  or  other  proper- 
ty dedicated  to  the  use  of  the  public," — cit- 
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ing  Wehh  ▼.  Demopolis,  95  Ala.  116,  21  Lw 
R.  A.  62,  13  So.  289;  Reed  v.  Birmingham^ 
92  Ala.  339,  9  So.  161;  Ames  v.  San  Diego^ 
101  Oal.  390,  35  Pac.  1005;  Tolo  County  ▼• 
Barney,  79  Cal.  375,  21  Pac.  833;  Visalia.  ▼. 
Jacob,  65  Cal.  434,  52  Am.  Rep.  303,  4  Pac 
433 ;  Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326;  Lee  v.  Mound  Station,  118  IlL 
304,  8  N.  E.  759 ;  Alton  v.  Illinois  Transp. 
Co.  12  111.  38,  52  Am.  Dec.  479;  BulUvwn  ▼. 
Tichenor,  179  111.  97,  53  N.  E.  561 ;  Schmidt 
V.  Draper,  137  Ind.  249,  36  N.  E.  709;  CheA 
V.  Aurora,  92  Ind.  107;  Heddleston  v.  Hen^ 
dricks,  52  Ohio  St.  460,  40  N.  £.  408 :  Childs 
V.  Nelson,  69  Wis.  125,  33  N.  W.  587  j  Com. 
v.  Moorehead.  118  Pa.  344,  12  AU.  424; 
Rung  y.  Shoneherger,  2  Watts,  23,  26  Am. 
Dec.  95;  Driggs  v.  Phillips,  103  N.  Y.  77,  8 
N.  E.  514;  St.  Vincent  Female  Orphan  Asy- 
lum V.  Troy,  76  N.  Y.  108,  32  Am.  Rep.  286; 
Laing  v.  United  New  Jersey  R.  d  Canal  Oo. 
54  N.  J.  L.  576,  25  Atl.  409 ;  Price  v.  PUUn- 
field,  40  N.  J.  L.  608 ;  State,  Bodine,  Prose- 
cutor, V.  Trenton,  36  N.  J.  L.  198 ;  Ulimsn  ▼. 
Charles  Street  Avenue  Co.  83  Md.  130,  34 
Ail.  366;  Almy  v.  Church,  18  R.  I.  182,  M 
Atl.  58;  Simmons  v.  Cornell,  1  R.  I.  519; 
Yates  V.  Warrenton,  84  Va.  337.  4  S.  E.  818 ; 
Taylor  ▼.  Com.  29  Gratt.  780;  Crocker  ▼. 
Collins,  37  S.  C.  327,  15  S.  E.  951;  Moose  ▼. 
Carson,  104  N.  C."431,  7  L.  R.  A.  648,  10  8. 
E.  689 ;  Vicksburg  v.  Marshall,  59  Miss.  663 ; 
Louisiana  Ice  Mfg.  Co.  v.  New  Orleans^  43 
La.  Ann.  2 17,  9  So.  21 ;  Shreveport  v.  WalpoU, 
22  La.  Ann.  526;  Sims  v.  Chattanooga^  2 
Lea,  694;  Raht  v.  Southern  R.  Co.  (Tenn. 
Oh.  App.)  50  S.  W.  72;  Waterloo  v.  Union 
Mill  Co.  72  Iowa,  437,  34  N.  W.  197;  Tarald- 
son  V.  Lime  Springs,  92  Iowa,  187,  60  N.  W. 
658 ;  Williams  v.  St.  Louis,  120  Mo.  403,  25 
S.  W.  561,  and  other  authorities. 

The  evidence  shows  pretty  conclusively 
that  the  Minnich  building  at  the  corner  olF 
First  and  Main  streets,  on  line  with  the  Tier- 
ney  building  and  with  the  Bailey  Hotel  at 
the  corner  of  Second  and  Main,  all  on  the 
west  side  of  Main  street,  constitutes  the 
starting  or  beginning  point  for  the  survey  of 
the  town,  and  ffices  tne  west  line  of  Main 
street.  It  is  true,  the  plat  of  the  town  is 
not  produced  nor  found,  but  it  is  clear  that 
the  trustees,  in  making  their  survey  and 
plat,  which  was  recorded  June  8,  1847,  made 
it  to  conform  to  the  old  plan ;  and  it  is  evi- 
dent that  in  numbering  uie  lots  the  trustees 
made  no  changes  in  the  numbers,  but  adopt- 
ed the  old  numbers,  which  accounts  for  the 
lots  having  but  one  number,  when  the  act 
required  the  old  numbers  as  well  as  the  new 
to  be  shown  on  the  new  plat.  As  far  as 
numbers  mentioned  in  deeas  made  prior  to 
the  date  of  the  plat  of  1847,  the  old  numbers 
are  preserved  in  the  plat  and  adopted.  While 
the  starting  point  on  Main  street  for  a  sur- 
vey of  the  town  is  well  established,  the  cor- 
ner of  First  and  Centre  streets  on  the  south 
line  of  First  is  more  certainly  established, 
principally  by  the  evidence  introduced  by  ap- 
pellee. Judge  John  Brennon  testifies  that 
about  the  year  1849  or  1850,  when  about  to 
locate  his  dwelling  house,  which  he  now  oc- 
cupies, he  wanted  to  place  the  front  of  his 
house  parallel  with  the  line  of  First  street. 
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And,  to  be  certain  of  the  boundary  of  First 
street,  he  made  inquiries  as  to  the  abuttals 
or  marks  for  the  border  of  said  street;  that 
lie  inquired  of  Maj.  Thomas  Bland,  who  oc- 
cupied, and  had  for  years  before  that  occu- 
pied, property  on  that  street,  and  of  Jacob 
l^utcher,  who  had  lived  in  or  about  town, 
and  who  had  been  a  carpenter  in  building 
the  first  two  or  three  houses  in  the  town. 
Maj.  Bland  stated  that  the  posts  of  the  por- 
tico of  his  dwelling  on  the  front  boundary 
on  said  street  were  on  the  line  of  it,  and 
Dutcher  told  him  he  remembered  seeing  a 
rock  placed  where  there  was  a  corner  of  some 
property,  and  that  corner  would  be  on  the 
4.*orner  of  what  was  then  a  road  going  west- 
>v^ard  from  the  courthouse;  that  they  exam- 
ined by  digging,  and  found  a  small  rock 
^'that  had  apparently  been  set  up  on  end." 
Witness  then  took  his  compass,  and  ran  a 
line  from  that  down  and  past  where  the  said 
pi  liar  fl  of  the  porch  of  said  Bland  stood.  At 
that  time  he  was  also  informed  there  was  an 
outside  chimney  to  a  frame  house  which 
■stood  on  the  corner  of  Main  and  First 
-streets;  that  it  was  stated  to  him,  and  "so 
reported  all  around,  that  that  was  built  out 
Irom  the  building,  but  was  on  the  line  of  said 
l*Mrst  street;"  t£at  he  measured,  and  made 
some  other  tests  and  observations,  and  found 
it  to  correspond  with  the  other  side  of  the 
street  as  it  then  existed  and  was  used.  "By 
that  means  I  got  the  true  line  of  my  lot." 
Witness  states  that  the  rock  stood  diagonal- 
ly from  the  MoClellan  property  across  said 
First  street,  and  across  the  road  he  men- 
tioned ;  that,  while  he  lived  close  to  the  point 
•where  the  rock  was,  "the  inclosures  are  now 
as  they  were  then,  and  at  a  point  at  or  just 
about  where  the  corner  of  the  present  fence 
is."  He  further  says  that  the  eastern  line  of 
"Centre  street  extended  from  Fourth  street 
-clear  on  across  First  street  to  the  stone 
would  show  it  to  stand  at  the  intersection  of 
•Centre  street  with  First  street,  and  that  the 
fence  of  VV.  W.  Brannon  now  comers  in  the 
place  where  the  said  stone  was  discovered. 
Here  we  have  a  corner  established  by,  not 
only  the  statement  of  Judge  Brannon  that 
the  old  man  Jacob  Butcher  told  him  that  he 
remembered  of  seeing  a  rock  placed  on  the 
corner  of  some  property,  and  that  comer 
would  be  on  the  corner  of  what  was  then  a 
road  going  westward  from  the  courthouse, 
but  on  examination  by  digging  the  rock  was 
found  where  it  was  stated  to  have  been 
placed,  having  been  "washed  over  by  deposits 
from  First  street  from  rain  and  the  like," 
as  stated  by  the  witness  Judge  Brannon. 
Peter  Flesher,  the  surveyor  who  made  a  sur- 
vey of  the  town,  iinds  that  starting  the 
-width  of  First  street  on  the  south  line  there- 
of from  the  Minnich  or  Edmiston  corner  on 
Main  street,  and  running  with  the  line  of 
First  street  to  correspond  with  the  corner 
post  of  the  iron  fence  of  W.  W.  Brannon's 
property,  which  is  the  location  of  the  said 
atone  corner,  except  as  to  distance,  in  run- 
nine  the  line  of  first  street  from  the  comer 
of  Main  after  measuring  the  width  of  Main 
and  Centre  streets,  and  the  alley,  and  the 
length  of  the  lots,  as  laid  down  on  the  map, 
there  was  3  feet  too  much.     Flesher  testi- 
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fies  that  by  giving  the  distance  3  feet  short 
of  the  rock  corner,  and  making  that  the  east 
line  of  Centre  street,  as  the  measurements 
laid  down  on  the  map  of  1847  would  do,  the 
nesult  would  be  that  the  street  line  would 
run  3  feet  further  in  the  lots  facing  on  the 
west  side  of  Centre  street  than  the  Tine  run 
by  him.  He  further  says  that  he  found  "the 
old  King  House,"  which  is  an  old  landmark 
standing  at  the  corner  of  Centre  and  Second 
streets,  on  the  east  side  of  Centre,  to  corre- 
spond nearly  with  the  iron  fence  (or  rock  cor- 
ner) and  the  corner  of  the  Bailey  house,  aft- 
er allowing  the  3  feet  mentioned  between  the 
Main  street  point  and  the  iron  fence  post. 
It  is  clear  that  the  trustees,  in  surveying  and 
preparing  their  map  in  1847,  establish^  the 
stone  corner  as  on  the  east  line  of  Centre 
street  and  the  south  line  of  First  street,  to 
accommodate,  as  far  as  they  might,  their 
lines  of  the  streets  and  alleys  to  the  inclos- 
ures as  they  were  at  the  time  of  making 
their  survey.  This  accounts  for  the  3  extra 
feet  required  above  or  beyond  the  width  of 
the  streets  and  length  of  the  lots  to  reach 
the  stone  corner  or  the  east  line  of  Centre 
street  from  the  point  on  Main  street.  As  a 
fuither  evidence  of  this  it  will  be  observed 
that  the  alley  between  First  and  Second 
streets,  running  from  Main  to  Centre,  called 
"Bank  alley,"  is  given  on  said  trustee's  map 
a  width  of  20  feet,  while  the  rest  of  the 
same  alley  has  the  regular  width  of  all  the 
other  alleys  of  12  feet.  It  is  not  at  all  prob- 
able that  in  making  the  original  plan  the 
owner  who  dedicated  the  streets  and  alleys 
for  the  use  of  the  public  would  give  a  part 
of  one  alley  a  greater  width  than  all  other 
alleys,  and  greater,  too,  than  other  parts  of 
the  same  alley.  While  the  trustees  yielded 
the  3  feet,  and  perhaps  changed  the  location 
of  Centre  street  to  that  extent,  they  pre- 
served the  general  course  of  the  streets  and 
alleys,  the  bearing  of  the  streets  running 
parallel  with  the  river  being  then  north,  37 
east,  and  the  cross  or  numbered  streets  be- 
ing south,  53  east.  It  is  further  shown  that 
by  the  survey  as  made  by  Flesher  appellee 
has  still  153  feet  in  the  length  of  her  lot 
from  Centre  street  to  the  alley,  3  feet  more 
than  her  deed  calls  for.  In  Walsh  v.  Hop- 
kim,  48  Atl.  390,  it  is  held :  "What  is  the 
legal  line  of  a  sii-eet  must  be  determined  by 
the  record  of  the  layout,  and  not  by  the  line 
of  the  street  as  actually  used."  This  was  a 
proceeding  by  mandamus  to  reauire  the  de- 
fendant, the  inspector  of  builaings  of  the 
city  of  Providence,  to  issue  a  building  per- 
mit proposing  to  erect  a  building  over  what 
is  called  the  "Moshassuck  river,"  claiming 
they  had  title;  the  respondent,  in  his  re- 
turn, claiming  that  the  title  was  in  the 
city.  Stiness,  Ch.  J.,  says  in  the  opinion  of 
the  court:  "The  claim  of  the  petitioners 
that  the  line  as  actually  used,  rather  than 
that  of  the  record  layout,  should  be  taken  as 
the  line  of  the  street,  is  urged  upon  the  au- 
thority of  Aldrich  v.  Billings,  14  R.  I.  233. 
The  two  cases  are  very  different.  The  ques- 
tion in  that  case  was  not,  where  the  legal 
line  of  the  street  actually  ran,  but  what  was 
to  be  taken  as  the  line  intended' in  a  deed  be- 
tween private  parties."    22  R.  I.  418.  Coun* 
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sel  for  appellee,  in  bis  brief,  referring  to  the 
case  of  Walsh  v.  Hopkins^  just  cited,  says: 
*'It  bas  never  been  claimed  in  the  case  under 
consideration  that  the  true  boundaries  be- 
tween Mrs.  McClellan's  lot  and  Centre  street, 
First  street,  and  the  alley  are  to  be  ascer- 
tained by  reference  to  streets  and  alley  as 
actually  used;"  and  adds:  "I  have  always 
maintained,  and  still  insist,  that  the  b^t 
evidence  of  the  true  lines  are  the  old  build- 
ings, old  inclosures,  and  ancient  posses- 
sions,"— which  position  is  true  as  a  rule,  but 
"old  buildings,  old  inclosures,  and  ancient 
possessions"  cannot  stand  as  indicating  the 
true  line  of  a  street  as  against  the  well-es- 
tablished monument  set  up  for  the  true  cor- 
ner and  line  of  the  street  in  the  plan  and 
layout  of  the  town.  The  counsel  then  again 
cites  Ralston  v.  Miller,  3  Rand.  (Va.)  49,  15 
Am.  Dec.  704,  and  claims  that  the  case  of 
Walsh  y.  Hopkins^  cited,  differs  from  case  at 
bar,  m  that  in  the  Walsh  Case  the  layout 
was  clear,  and  about  which  there  seemed  to 
be  no  dispute,  while  in  this  case  "the  build- 
ings were  constructed,  the  lot  inclosed  and  in 
actual  occupancy  many  years  before  there 
was  any  layout  or  plat.  The  old  plat  men- 
tioned  in  the  old  deeds  is  not  produced."  It 
does  appear  from  the  record  that  the  layout 
under  the  act  of  assembly  of  1846  is  clear; 
the  western  line  of  Main  street,  as  well  as 
the  eastern  line  of  Centre  street,  is  well  es- 
tablished, and  the  lines  are  run  straight, 
giving  their  bearing,  and  the  layout  shows 
no  such  irregularities  in  the  streets  and  al- 
leys as  the  buildings  and  inclosures  show  ac- 
cording to  the  record. 

It  is  insisted  by  counsel  for  appellee  that 
the  proceeding  by  the  town  authorities  to 
open  the  street  under  the  ordinance  of  June 
1,  1899,  is  in  violation  of.  the  14th  Amend 
ment  to  the  Constitution  of  the  United 
States,  in  that  it  is  a  proceeding  to  take  pri- 
vate property  without  due  process  of  law, 
the  title  of  appellee  being  vested  by  reason 
of  the  adverse  possession  over  which  the 
public  has  the  easement  in  question  having 
ripened  into  a  perfect  title  by  virtue  of  the 
statute  of  limitations.  In  Ralston  v.  West- 
on, 46  W.  Va.  544,  33  S.  E.  326,  it  is  held 
(syl.,  point  3) ;  "The  maxim,  Nullum  tern- 
pus  occurrit  regi,  applies  to  all  the  sovereign 
rights  and  property  of  the  people  of  the  state 
dedicated  to  public  uses,  and  of  which  they 
cannot  be  deprived  otherwise  than  according 
to  their  express  will  and  appointment."  (4) 
**The  public  easement  in  the  public  highways, 
including  roads,  streets,  alleys,  and  other 
public  thoroughfares,  dedicated  to  the  use  of 
the  general  public  by  individuals,  or  under 
the  right  of  eminent  domain,  is  such  proper- 
ty, and  cannot  be  lost  to  the  people  by  the 
negligence  of  public  officials  or  the  unlawful 
acts  of  individuals."  (5)  "An  individual 
cannot  destroy  such  easement  by  setting  up 
a  claim  by  prescription,  adverse  possession 
under  the  statute  of  limitations,  or  equitable  y^ 
estoppel,  as  the  people  cannot  be  deprived  of 
their  sovereign  rights  in  any  of  these  ways." 
The  layout  of  the  town  being  thoroughly 
established,  the  appellee  can  only  claim  title 
by  adverse  possession  by  virtue  of  the  stat- 
ute of  limitations,  which,  under  the  rule  in 
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the  Ralston-Weston  Case,  cited,  does  not 
and  cannot  apply  in  this  case;  and,  as  she 
acquired  no  right  by  virtue  of  what  she 
claims  to  be  adverse  possession,  the  question 
of  due  process  of  law  cannot  arise  in  thi» 
case.  It  is  not  a  taking  of  private  property 
for  public  uses ;  it  is  only  the  taking  of  that 
which  belongs  to  the  public  by  dedication,  and 
of  which  the  public  cannot  be  deprived ;  such 
an  easement  as  an  individual  cannot  destroy 
"by  setting  up  a  claim  by  prescription,  ad- 
verse possession,  or  equitable  estoppel."  a^ 
held  in  Ralston  v.  Weston,  46  W.  Va.  544,  3J 
S.  E.  326. 

The  decree  of  the  Circuit  Court  uyill  he  re» 
versed^  the  injunction  dissolved,  and  plain* 
tiff's  bill  dismissed. 


James  SANDERSON 

V, 

PANTHER  LUMBER  COMPANY,  PZjf.  in 

Err, 


(. 


W.  Va ) 


*1.  A  foreuian  of  m  lumber  cainm 
if»-lio«e  duty.  In  the  interest  of  a  common 
employer,  requires  him  to  ride  on  a  lo^  train 
to  and  from  the  camp  to  the  mill,  is  a  fel- 
low servant  with  the  employees  of  the  same 
employer  operating  such  log  train,  and  not  a 
passenger,  unless  there  is  an  express  or  im- 
plied contract  requiring  him,  directly  or  In- 
directly, to  pay  fare  for  his  passage. 

St.  An  employee  a««iime«,  not  only  the 
riak  of  accident  occasioned  by  the  negli- 
gence of  his  fellow  servants,  but  also  of  the 
known  negligence  of  his  employer,  if  he  ac- 
cepts or  continues  in  such  service  after 
knowledge  of  such  negligence. 

(November  9,  1901.) 

ERROR  to  the  Circuit  Court  for  McDow- 
ell County  to  review  a  judgment  in  fav- 
or of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed, 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Rnoker,  Keller,  4b  AAdereoiit 
for  plaintiff  in  error: 

No  negligence  is  shown  which  could  make 
either  the  lumber  company  or  the  railroad 
company  liable. 

^Headnotes  by  Dent,  J. 


Note. — For  another  case  in  this  series  hold- 
ing that  railroad  employee  gratuitously  carried 
by  a  train  after  his  day's  work  Is  a  fellow 
servant  of  the  trainmen,  see  lannone  v.  New 
York,  N.  H.  &  H.  R.  Co.  (R.  I.)  46  L.  R.  A.  730. 

For  railroad  employees  or  oflScers  as  passen- 
gers generally,  see  note  to  Texas  &  P.  R.  Co.  v. 
Smith  (C,  C.  App.  5th  C.)  31  L.  R.  A.  821; 
also  Doyle  v.  Fitchburg  R.  'Co.  (Mass.)  33  L. 
R.  A.  844;  McNuHy  v.  Pennsylvania  R.  Co. 
:Pa.)  38  L.  R.  A.  376 ;  Louisville  &  N.  R.  Co.  t. 
Weaver  (Ky.)  60  L.  R.  A.  381 ;  Whitney  v.  New 
York,  N.  H.  &  H.  R.  Co.  (C.  C.  App.  1st  C.)  50 
Ti.  R.  A.  615 ;  Chattanooga  Rapid  Transit  Co. 
V.  Venable  iTenn.)  51  L.  R.  A.  886 :  and  Petei^ 
son  V.  Seattle  Traction  Co.  (Wash.)  53  L.  R. 
A.  587. 
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An  employer  does  not  insure  the  safety 
of  his  employees.  This  place  was  not  usual- 
ly dangerous.  The  road  was  sufficient  to  an- 
swer the  purposes  for  which  it  was  built. 
No  accident  had  ever  occurred  there  before. 

Hoffman  v.  Dickinson,  31  W.  Va.  142,  6 
S.  E.  63;  Oilver  v.  Ohio  River  R,  Co,  42  W. 
Va.  703,  26  S.  E.  444;  Reese  v.  Wheeling  d 
£,  G.  R,  Co,  42  W.  Va.  333,  26  S.  E.  204 ; 
Woolwine  v.  Chesapeake  d  0.  R,  Co,  36  W. 
Va.  329,  sub  nom.  Manning  v.  Chesapeake 
^  O.  R.  Co.  16  L.  R.  A.  271,  16  S.  E.  81. 

If  any  negligence  was  shown  it  was  the 
negligence  of  a  fellow  servant. 

Jackson  v.  Norfolk  d  W,  R.  Co.  43  W.  Va. 
380,  46  L.  R.  A.  337,  27  S.  E.  278,  31  Si  E. 
258. 

The  danger  of  riding  on  this  train  was 
assumed  by  the  plaintiff. 

Stewart  v.  Ohio  River  R,  Co.  40  W.  Va. 
188,  20  S.  E.  922;  Reese  v.  Wheeling  d  E. 
O.  R.  Co.  42  W.  Va.  333,  26  S.  E.  204; 
Hoffman  v.  Dickinson,  31  W.  Va.  142,  6  S. 
E.  53 :  Dotcney  v.  Chesapeake  d  0.  R.  Co.  28 
W.  Va.  732;  Seldomridge  v.  Chesapeake  d 
O.  H.  Co,  46  W.  Va.  569,  33  S.  E.  293. 

Sanderson  was  a  servant  of  the  Panther 
Lumber  Company,  not  a  passenger  of  the 
company  acting  in  the  capacity  of  a  com- 
mon carrier,  and  therefore  the  rights  of  the 
parties  to  this  suit  must  be  determined  by 
the  law  of  master  and  servant,  and  not  by 
the  law  governing  the  common  carrier  of 
passengers. 

Barrows,  Neg.  186-189;  Wright  v.  Vortli- 

<impton  d  H.  R,  Co.  122  N.  C.  852,  29  S.  E. 

100:    Gillshannon  v.  Stony  Brook  R.  Corp. 

10  Cush.  228;  Ryan  v.  Cumberland  Valley 

R,  Co.  23  Pa.  384. 

Messrs.  Henry  ft  Graham,  Ohapman 
-A  Gillespie,  and  Flonmoy,  Price,  ft 
Smith,  for  defendant  in  error: 

The  negligeuce  disclosed  by  the  evidence 
is  such  as  to  entitle  the  plaintiff  to  recover, 
treating  him  as  an  employee  or  servant  of 
the  defendant. 

It  is  the  duty  of  the  master  to  furnish  a 
reasonably  safe  place  in  which  his  servant 
is  required  to  work. 

Jackson  v.  Norfolk  d  W,  R,  Co,  43  W.  Va. 
380,  46  L.  R.  A.  337,  27  S.  E.  278,  31  S.  E. 
268;  Norfolk  d  W,  R.  Co.  v.  Houchins,  95 
Ta.  398,  sub  nom,  Norfolk  d  W.  R.  Co.  v. 
Suaine,  46  L.  R.  A.  359,  28  S.  E.  578 ;  Nor- 
folk d  W,  R,  Co,  v.  Nuckols,  91  Va.  193,  21 
S.  E.  342. 

A  servant,  so  far  from  assuming  the  risks 
of  the  failure  of  the  master  to  perform  the 
duties  required  of  him,  has  a  right  to  pre- 
sume tliat  the  master  has  faithfully  per- 
formed all  of  those  duties. 

Kimball  v.  FHend,  95  Va.  142,  27  S.  E. 
•901. 

Plaintiff  was  employed  as  foreman  in  the 

woods.    He  was  told  that  in  going  to  his 

place  of  service  and  returning  therefrom  hr» 

was  to  ride  upon  this  train  operated  by  tho 

•  defendant. 

A  person  under  an  express  or  implied  con- 
tract of  carriage  is  a  passenger. 

Bishop,  Noncontract  Law,  S  1092;  25 
•'53  I  J.  R.  A. 


Am.  &  Enff.  Enc.  Jaw,  p.  1081;  5  Am.  k 
Eng.  Enc.  Caw,  p.  507 ;  Maslin  v.  Baltimore 
d  O.  R.  Co,  34  W.  Va.  180,  35  Am.  Rep.  748; 
O'Donnell  v.  Allegheny  Valley  R,  Co,  59  Pa. 
239,  98  Am.  Dec.  336;  Gillemcater  v.  Madi- 
son d  I,  R,  Co,  5  Ind.  339,  61  Am.  Dec.  101 ; 
Downey  v.  Chesapeake  d  0.  R.  Co,  28  W. 
Va.  732. 

The  Panther  Lumber  Company  built  and 
operated  the  road.  It  was  its  duty  to 
know  its  condition  and  to  know  whether 
Sanderson  could  ride  on  it  with  reasonable 
safety  when  directed  to  do  so;  and,  being 
required  to  ride  on  it  when  occasion  nuide  it 
necessary,  he  had  the  right  to  assume  that 
his  employer  would  discharge  his  duty  to- 
wards him. 

Fowler  v.  Baltimore  d  0.  R,  Co,  18  W. 
Va.  579;  Holmes  v.  Clarke,  6  Hurlst.  &  N. 
349;  Wuotilla  v.  Duluth  Lumber  Co.  37 
Minn.  153,  33  N.  W.  661;  Gibson  v.  Pacific 
R,  Co.  46  Mo.  163,  2  Am.  Rep.  497 ;  Shortel 
V.  8t,  Joseph,  104  Mo.  114,  16  S.  W.  397; 
Downey  v.  Chesapeake  d  0,  R.  Co.  28  W. 
Va.  742. 

Dent,  J.,  delivered  the  opinion  of  the 
court : 

The  Panther  Liunber  Company  obtained 
a  writ  of  error  to  a  judgment  against  it  on 
the  verdict  of  a  jury  for  the  sum  of  $1,326, 
rendered  by  the  circuit  court  of  McDowell 
county  at  the  suit  of  James  Sanderson,  on 
the  10th  day  of  May.  1900.  The  facts  are 
as  follows,  to  wit:  The  plaintiff  was  fore- 
man of  the  lumber  camp  of  the  defendant, 
engaged  in  the  lumber  business.  As  such 
it  was  his  duty  to  superintend  the  cutting 
of  the  timber,  getting  it  out  of  the  woods, 
and  loading  on  the  cars  at  the  lumber  camp. 
The  defendant  Operated  a  railroad  8  or  9 
miles  long  for  the  purpose  of  transporting 
logs  from  the  camp  to  the  mill.  The  plain- 
till,  by  permission  or  direction  of  the  de- 
fendant, wi^s  in  the  habit  of  riding  on  the 
log  train  whenever  the  business  of  the  com- 
pany required  bis  presence  at  the  office  of 
the  company  located  at  the  mills.  Plaintiff, 
needing  feed  for  the  horses  under  his 
charge,  got  on  a  loaded  train  for  the  pur- 
pose of  going  to  the  mills  to  see  about  ob- 
taining the  feed.  A  part  of  the  train  left 
the  track  near  a  place  called  the  "mud 
hole."  Plaintiff  jumped  to  save  himself; 
but  a  log  struck  him,  knocking  him  down, 
and  he  suffered  the  injury  for  which  he 
sues,  consisting  of  a  broken  ankle  and  oth- 
er wounds  and  bruises.  Some  little  attempt 
is  made  to  show  that  the  Panther  Railroad 
Company  should  have  been  made  defendant, 
instead  of  the  Panther  Lumber  Company. 
The  evidence  by  decided  weight  and  pre- 
ponderance shows  that  the  Panther  Lumber 
Company  is  the  real  Dr.  Jekyl,  while  the 
Panther  Lumber  Company  is  only  Mr.  Hyde, 
md  the  jury  made  no  mistake  in  so  iinding. 
This  matter  must  be  considered  out  of  the 
:;ontroverBy. 

This  case  depends  greatly  on  the  ques- 
tion as  to  whether  the  plaintiff  is  to  be 
treated  as  a  passenger  on  the  train  for  hire. 
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expreis  or  implied,  or  an  employee  engaged 
about  his  master's  business  and  traveling 
on  tlte  train  for  the  convenience  of  such 
business.  If  in  the  foimer  capacity,  he  aa- 
sume<l  neither  the  risks  of  the  master's  neg- 
ligence nor  that  of  the  servants  operating 
the  train;  and,  as  there  is  evidence  tending 
to  show  both,  the  verdict  could  not  be  dis- 
turbed, unless  contrary  to  the  plain  pre- 
ponderance of  the  evidence,  which  in  such 
event  does  not  exist,  and  the  judgment 
would  have  to  be  affirmed.  The  evidence 
does  not  show  the  plaintiff  to  have  been  a 
passenger,  traveling  over  the  road  for  his 
own  convenience,  for  hire,  express  or  im- 
plied. On  the  contrar}',  it  shows' that  he 
was  an  employee,  traveling  over  the  road  on 
his  master's  business,  at  the  instance  of  the 
master,  without  fare.  "The  presumption 
that  a  person  on  a  train  is  a  passenger  does 
not  prevail  in  cases  when  the  train  is  one  dn 
Avhich  pa5!!^engers  are  not  ordinarily  carried, 
as,  for  in.<jtancc,  a  construction  train,  an 
oil  train,  or  the  like.  ...  As  to  wheth- 
er an  employee  riding  on  a  train  is  a  passen- 
ger, there  is  some  conflict;  but  the  rule 
xeems  to  be  that,  if  he  is  bciii|r  carried  to 
and  from  his  working  place,  he  is  not  a  pas- 
senger, but,  if  he  is  carried  for  his  own  con- 
venience or  business,  he  is  a  passenger."  4 
Elliott,  Railroads,  fiS  1578,  1582.  <'One 
may  be  both  a  passenger  and  an  employee  of 
a  railroad  company, — an  employee  when 
passing  over  the  road  at*a  time  when  act- 
ually engaged  in  performing  duties  for  the 
company,  but  a  passenger  while  not  so  en- 
gaged, but  riding  from  one  place  to  another, 
even  though  continuing  all  the  while  in  a 
popular  sense  in  the  employment  of  the 
company,'*'  5  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  516.  The  plaintiff's  counsel  insist  in 
their  argument  that  plaintiff  was  required 
to  ride  on  the  cars  while  engaged  in  the  de- 
fendant's business.  According  to  the  fore- 
going authorities,  this  makes  him  a  fellow 
servant  with  the  engineer,  and  not  a  passen- 
ger. The  fact  that  he  was  on  the  cars  in 
discharge*  of  duties  he  owed  to  defendant 
gives  rise  to  fellow  servancy,  while  it  might 
have  been  otherwise  had  he  been  there  trav- 
eling about  his  own  business  with  permis- 
sion of  the  defendant.  Oillshannon  v. 
Stony  Brook  R.  Corp.  10  Cush.  229 ;  O'Brien 
V.  Boston  d  A.  R.  Co.  138  Mass.  387,  52  Am. 
Rep.  279;  Russell  v.  Hudson  River  R.  Co. 
17  N.  Y.  134;  Albion  Lumber  Co,  v.  De 
Nobra,  19  C.  C.  A.  168,  44  U.  S.  App.  347, 
72  Fed.  739.  In  this  latter  case  De  Nobra 
was  traveling  about  his  own  business,  in- 
stead of  the  company's,  and  was  held  to  he 
to  a  certain  extent  a  quasi  passenger,  though 
not  for  fare.  McQueeti  v.  Central  Branch 
U.  P.  R.  Co.  30  Kan.  089,  1  Pac.  139 ;  Kan- 
sas P.  R.  Co.  V.  Salmon,  11  Kan.  83;  Mc- 
Daniel  v.  Highland  Ave.  d  B.  R.  Co.  90  Ala. 
64,  8  So.  41 ;  Rosenbaum  v.  St.  Paul  d  D.  R. 
Co.  38  Minn.  173,  36  N.  W.  447.  From  these 
authorities  by  his  admission  the  plaintiff 
must  be  regarded  as  an  employee,  and  not 
as  a  passenger,  when  he  was  injured. 

According  to  the  plaintiff's  admission  in 
55  L.  R.  A. 


lis  testimony,  it  was  a  part  of  his  duty  to 
travel   on   the   log   train   from   the  lumber 
camp  to  the  mill  on  the  master's  buainess, 
and  he  was  in  the  discharge  of  this   duty 
when  he  was  hurt.     In  accepting  service  iik 
this   emplovment,  there   are  two   classes  of 
risks  that  he  assumed:    (1)  The  applianeci^ 
or  means  and  method  of  work;  for,  if  th& 
machinery  and  appliances  are  such  as  can 
with  reasonable  care  be  used  without  dan- 
ger to  the  employee,  it  is  all  that  can  be  re- 
quired   of    the    employer.    Seldomridge    v^ 
Chesapeake  d  O.  R,  Co.  46  W.  Va.  569,  3S 
S.  E.  293.     (2)  The  negligence  of  his  co-ein- 
ployees   or   fellow   servants.     "All  servants 
engaged  in  the  common  service  of  the  same 
master   in  conducting   and  carrying  on    the 
same  general   business   in   which  the  usual 
instrumentalities    are   employed   are  fellow- 
servants.     A    proper    test   of    this   rule    i» 
whether  the  negligence  of  the  one  is  likely 
to   occur  and   inflict  injury  on    the  other. '^ 
Jackson  v.  Norfolk  d  W.  R.  Co.  43  W.  Va. 
380,  46  L.  R.  A.  337,  27  S.  E.  278,  31  S.  E. 
258.    This   plaintiff,  knowing  that   in   the 
discharge  of  his  duty  it  would  be  necessary 
to  travel  on  the  log  train,  in  accepting  his 
employment,  acc^ted    the    risks    attendant 
thereon,  both  as  to  the  condition  and  nature 
of  the  train  and  track,  and  the  negligence  of 
his    fellow   servants   engaged   in   operating 
such  train.    He  knew  it  was  not  a  passen- 
ger train  or  road,  but  a  log  train  or  road,, 
built  and  used  for  the  purpose  of  conveying- 
logs  from  the  camp  to  the  mills.     Hence  he 
could  not  complain  that  it  was  not  in  the 
condition   of   a   first-class  passenger   road; 
for  the  master  could  not  afford  to  make  it 
such  for  his  benefit  alone.  When  he  enterc<i 
on  the  cars,  he  fully  knew  the  condition  of 
the  road  as  well  as  the  master,  and  he  must 
be  held  to   have  assumed   the  risk   thereof. 
So  the  condition  of  ihe  track  cannot  and 
should  not  have  anything  to  do  with  the  de- 
termination of  this  case,  especially  as  the 
plaintiff  admits  that  it  was  the  negligenoe- 
of  the  engineer  in  reckless  management  of 
the  train   and   engine,  owing  to   bad   tem- 
per, that  caused  the  accident.    Knowledge 
of   the  defect   in   the   engineer's   power   to 
properly  control  bis  temper  was  not  brought 
home  to  the  defendant;  nor  the  defect   in 
the  sand  pipe,  or  want  of  sand.    Hence  the 
defendant  could  not  be  held  liable  by  rea- 
son of  these  things,  for  it  was  not  shown 
that  it  was  guilty  of  negligence  with  reganl 
thereto.     From  the  evidence  of  the  plaintiff 
it  appears  that,  if  the  machinery  and  appli- 
ances   had  been   used  with    reasonable  care 
on   the  part  of  the  engineer,  the   accident 
would  not  have  happened.    The  engineer  in- 
sists, on  the  other  hand,  that  owing  to  the 
cold  weather  and  snow  the  track  was  sweat- 
ing and  slippery,  so  that  he  wa^  unable  to 
control    the    train.     In    neither    case    does 
there  appear  to  be  any  liability  against  the 
defendant;  for  if  it  was  occasioned  by  the 
unknown   recklessness   of  the  engineer,  the 
master  is   not  liable,   and  if  it  was  occa- 
sioned from  the  want  of  sand  by  neglect  of 
the  engineer,  the  master  is  not  liable,  and 
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if  it  was  occasioned  by  a -recent  defect  in 
the  sand  pipes,  of  which  the  master  had  no 
knowledge,  it  is  not  liable,  and  if  it  was 
occasioned  by  the  slippery  condition  of  the 
rails,  which  neither  the  engineer  nor  master 
by  the  use  of  ordinary  diligence  could  fore- 
see, and  of  which  the  plaintiff  had  equal 
knowledge,  the  master  is  not  liable.  No 
Diligent  act  bevond  the  plaintiff's  assumed 
ri&s  appears  irora  the  evidence  to  have 
been  brought  home  to  the  defendant. 

The  following  instructions  were  given  in 
behalf  of  plaintiff:  "(1)  The  court  in- 
structs the  jury  that  it  was  the  duty  of  the 
defendant  company  to  use  due  and  proper 
care  to  so  construct,  maintain,  and  equip 
its  railroad,  and  engines  used  thereon,  as 
that  the  plaintiff  could  be  safely  carried 
thereon  whenever  •  it  became  his  right  or 
duty  to  ride  thereon;  and  if  you  believe 
from  the  evidence  that  the  defendant  com- 
pany did  not  use  due  ^nd  proper  care  in  the 
construction  of  its  road  and  equipment  of 
its  engine,  and  that  such  failure  on  the  part 
of  the  defendant  was  the  proximate  cause  of 
the  injury  complained  of,  then  you  should 
find  for  the  plaintiff.  (2)  The  court  in- 
structs the  jury  that,  if  you  believe  from 
the  evidence  that  the  proximate  cause  of  the 
injury  to  the  plaintiff  was  the  concurring 
negligence  of  the  defendant  company  and  a 
fellow  servant  of  the  plaintiff,  then  you 
should  find  for  the  plaintiff.  (3)  The  court 
instructs  the  jury  tnat,  while  a  servant  en- 
tering the  service  of  the  master  assumes 
the  ordinary  risks  incident  to  the  service,  yet 
the  negligence  of  the  master  is  not  one  of 
those  risks."  None  of  these  instructions 
were  proper  in  this  case,  for  they  all  disre- 
gard the  risks  assumed  by  the  plaintiff;  for, 
if  the  plaintiff  is  aware  of  negligence  on  the 
part  of  the  master  in  the  conduct  of  his 
business,  he  assumes  the  risk  of  such  negli- 
gence in  either  accepting  or  continuing  in 
such  business.  Beldomrpdge  v.  Chesapeake 
d  O.  R.  Co,  cited.  The  defense  in  this  case 
is  that,  if  there  was  negligence  on  the  part 
of  the  master  in  conducting  its  business, 
plaintiff  was  fully  aware  of  such  negligence 
prior  to  the  accident,  and  assumed  the  risk 
thereof;  and  this  is  entirely  ignored  in  each 
of  these  instructions.  McVey  v.  Bi.  CUUr 
Co.  49  W.  Va.  412,  38  S.  E.  648. 

The  first  instruction  asked  by  the  defend- 
ant, which  is  in  these  words,  "The  court  in- 
structs the  jury  to  find  for  the  defendant/' 
should  have  been  given ;  for  there  is  no  evi- 
dence in  the  case  proving  or  tending  to 
prove  any  act  of  negligence  on  the  paH  of 
the  defendant,  of  which  the  plaintiff  did  not 
have  notice  and  did  not  assume  the  risk, 
and  if  the  accident  was  caused  by  the  slip- 
pery condition  of  the  track,  neglect  of  duty, 
or  the  reckless  running  of  the  train  on  the 
part  of  the  engineer,  of  which  the  defend- 
ant had  no  notice  in  time  to  prevent  it,  the 
defendant  is  not  liable,  and  the  circuit 
court  should  have  so  instructed  the  jury. 
This  ends  the  case. 

The  judgment  is  ret?ersc<J,  the  verdict  of 
the    jury   set   aside,   and   a   new   trial    is 
awarded. 
65  L.  R.  A. 


Raymond   UTTERMOHLEN,   Plff,   in  Err., 

V. 

BOGG'S  RUN  MINING  &  MANUFACTUR- 
ING COMPANY. 


( 


,W.  Va. ) 


*1.  A  lan^ofvner  i«  under  ao  duty  to  a 
iMere  tre«pa««er  to  keep  h4s  premises  safe, 
and  the  fact  that  the  tre8t)as8er  is  a  child 
does  not  raise  a  daty  where  none  otherwise 
exists.  Such  a  trespasser,  Injured  on  such 
premises,  cannot  recover  damages  of  the 
landowner  by  reason  of  the  ansafe  condition 
of  the  premises,  unless  the  landowner  be 
guilty  of  such  negligence  as  to  amount  to 
wanton  Injury. 

S.  One  ^vho,  in  the  operation  of  his 
coal  mines  npon  his  o^vn  land,  uses  a 
cable  running  upon  pulleys  to  haul  coal  cars 
from  his  mine,  is  not  liable  for  injury  to  a 
child  trespassing  on  the  premises,  and  re- 
ceiving same  from  snch  cable  and  pulleys. 

3.  Tlie  examination  of  an  infant  vrit-^ 
ne««  a«  to  his  eompetency  must  be  left^ 
necessarily,  to  the  discretion  of  the  triat^ 
Judge ;  and  this  discretion  will  not  be  re- 
viewed by  an  appellate  court,  unless  the  er- 
ror of  the  Judge  be  palpable  and  plain  and: 
amount  to  an  abase  of  his  discretion. 

4.  There    ntii«t   be   a   duty    reatlngr   by 
'  la^v  on  one  person,  to  charge  him  with 

damage  from  the  negligence  of  another.  No 
action  for  negligence  will  lie  without  a  legal 
duty  broken. 

5.  The  Turntable  Cases  discussed. 

(December  7,  1901.) 

ERROR  to  the  Circuit  Court  for  Oliia 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alle^d  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  A  Handlan  for  plain- 
tiff in  error. 

Messrs.  A.  J.  Olark  and  Henrj  M. 
Russell,  for  defendant  in  error: 

A  landowner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his-  premises  safe,  and  the 
fact  that  the  trespasser  is  a  child  does  not 
raise  a  duty  where  none  otherwise  exists. 

Ritz  V.  Wheeling,  46  W.  Va.  262,  43  L. 
R.  A.  148,  31  S.  E.  993;  (hiy  v.  Essex  Elec- 
tric Street  R.  Co.  159  Mass.  238,  21  L.  R. 
A.  448,  34  N.  E.  186;  Chicago,  K.  &  W.  R. 
Co.  V.  Bockoven,  63  Kan.  279,  36  Pac.  322; 
O'Connor  v.  Illinois  C,  R.  Co.  44  Ia.  Ann. 
339,  10  So.  678 ;  Walsh  ▼.  Fitchhurg  R.  Co. 

*Headnote8  by  Bbannon,  P. 

Note. — For  earlles  cases  In  this  series  as  to 
liability  for  maintaining  upon  private  premises 
dangerous  attractions  for  children,  see  Penso 
V.  McCormlck  (Ind.)  9  L.  R.  A.  313  :  Rodgers 
V.  Lees  (Pa.)  12  L.  R.  A.  216:  Barney  v.  Han- 
nibal A  St.  J.  R.  Co.  (Mo.)  26  L.  R.  A.  847; 
Missouri,  K.  &  T.  R.  Co.  v.  Edwards  (Tex.)  32 
L.  R.  A.  825:  SIddall  v.  Jansen  (111.)  39  L.  R. 
A.  112 ;  O'Leary  v.  Brooks  Elevator  Co.  (N. 
D.)  41  L.  R.  A.  677;  Biggs  v.  Consolidated 
Barb-Wire  Co.  (Kan.)  44  L.  R.  A.  655:  Kop- 
plekom  V.  Colorado  Cement  Pipe  Co.  (Colo.)  54 
L.  R.  A.  284.  with  footnote;  and  Ryan  v.  Towar 
(Mich.)  ante,  310. 
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145  N.  Y.  301,  27  L.  R .  A.  724,  39  N.  E. 
1068;  Dicken  v.  Liverpool  Salt  d  Coal  Co. 
41  W.  Va.  511,  23  S.  E.  682. 

With   respect  to  all  of  the  children  who 
were  offered  as  witnesses, — they  had  no  ap- 
preciation of  the  sanctity  of  an  oath,  and 
no    intelligent    conception    of    the    duties 
which  they  would  assume  as  witnesses. 

They  were  all  of  them  under  fourteen 
years  of  age,  and  therefore  helow  the  age  at 
which  a  child  is  presumed  to  have  sufficient 
intelligence  to  enable  him  to  be  a  witness. 

State  V.  Michael,  37  W.  Va.  565,  19  L. 
R.  A.  605,  16  S.  E.  803. 

When  the  undisputed  facts  presented  in 
the  case  show  that  the  plaintiff  is  not  en- 
titled to  recover,  it  is  the  duty  of  the  court 
to  take  the  case  from  the  jury. 

Ritz  V.  Wheeling,  45  W.  Va.  262,  43  L.  R. 
A.  148,  31  S.  E.  993;  Ketterman  v.  Dry 
Fork  R,  Co.  48  W.  Va.  606,  37  S.  E.  683. 

Brannoiit  P.,  delivered  the  opinion  of 
the  .court: 

Bogg's  Run  Mining  ft  Manufacturing 
Company  was  engaged  in  mining  coal  from 
its  land,  and  in  its  operations  used  a  cable 
for  hauling  its  coal  cars  from  its  mine  to 
the  tipple  at  the  railroad  and  back  to  the 
mine.  This  cable  ran  over  some  pulleys 
necessary  for  its  operation.  Raymond  Ut- 
termohlen,  a  boy  between  seven  and  eight 
years  of  age,  was  playing  with  two  other 
small  boys  on  the  premises  of  the  said  com- 
pany, and  in  some  way  he  was  caught  by  the 
cable  and  his  leg  fastened  between  the  cable 
and  one  of  those  pulleys,  and  badly  injured ; 
and  then  he  brought  this  action  against  said 
company  in  the  circuit  court  of  Ohio  county 
*to  recover  damages  for  his  injuries.  The 
-court  excluded  the  plaintiff's  evidence,  as 
not  suflicient  to  sustain  the  action,  and  di- 
rected a  verdict  for  the  defendant.  The 
plaintiff,  Uttermohlen,  has  brought  the  case 
to  this  court. 

I  think  the  principles  of  law  stated  in 
Rita  V.  Wheeling,  45  W.  Va.  262,  43  L.  R.  A. 
148.  31  S.  E.  993,  decide  this  case  for  the  de- 
fendant; and  I  do  not  Bee  that  I  can  now  add 
anything  of  value  to  what  is  there  said,  fur- 
ther than  to  refer  to  a  few  cases  decided 
since  the  decision  of  that  case.  It  is  ti 
fundamental  proposition  that  on  the  basis  of 
negligence  there  can  be  no  recovery  of  dam- 
ages, unless  the  defendant  owed  a  duty  to 
the  party  injured,  no  matter  what  his  dam- 
age may  be.  ITiere  must  be  a  breach  of  duty 
at  the  start.  That  very  late,  thorough,  and 
valuable  work.  1  Thomp.  Neg.  §  3,  says: 
"An  essential  ingredient  in  any  conception 
of  negligence  is  that  it  involves  the  violation 
•of  a  legal  duty  which  one  person  owes  to  an- 
other,— ^the  duty  to  take  care,  for  the  safety 
of  the  person  or  property  of  the  other;  and 
the  converse  proposition  is  that,  where  there 
is  no  legal  duty  to  exercise  care,  there  can  br 
no  actionable  negligence.  Therefore  it  i^- 
reasoned  that  a  plaintiff  who  grounds  his 
action  upon  the  negligence  of  the  defendant 
must  show,  not  only  that  the  conduct  of  the 
-defendant  was  negligent,  but  also  that  it  was 
a  violation  of  some  duty  which  the  defendant 
•owed  to  him."  The  unfortunate  little  boy 
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was  a  trespasser  upon  the  premises  of  the  de- 
fendant, and  the  company,  therefore,  did  not 
owe  any  duty  to  him,  except  to  not  wanton- 
ly or  wilfully  hurt  him.  The  work  just 
quoted,  in  §  945,  says:  "The  owner  or  occu- 
pier of  real  property  is  under  no  obligation 
to  make  it  safe  or  to  keep  it  in  any  partic- 
ular condition  for  the  benefit  of  trespassers, 
intruders,  mere  volunteers,  or  bare  licensees 
coming  upon  it  without  his  invitation,  ex- 
press or  implied."  And  in  %  946,  we  read: 
"As  a  general  rule,  the  owner  of  private 
grounds  is  under  no  obligation  to  keep  them 
in  a  safeconditionfor  the  benefit  of  trespass^ 
crs,  intruders,  idlers,  bare  licensees,  or  others 
who  come  upon  them,  not  by  any  invitation, 
express  or  implied,  but  for  their  own  pur- 
poses, their  pleasure,  or  to  gratify  their  curi- 
osity, however  innocent  or  laudable  their 
purpose  may  be."  Surely  this  is  the  law  sb 
to  adults,  but  it  is  said  that  children  form 
an  exception,  and  it  is^sought  in  this  case  to 
make  the  defendant  liable  because  of  the  ten- 
der age  of  the  plaintiff.  But  we  find  the 
general  rule  above  stated  to  be  applicable  to 
children  as  well  as  adults,  as  stated  in  1 
Thomp.  Neg.  §  1025,  thus:  "The  general 
rule  undoubtedly  is  that  the  owner  or  occu- 
pier of  land  is  not  bound  to  take  pains  to 
prepare  his  premises  in  any  particular  way, 
to  the  end  of  promoting  the  safety  of  chil- 
dren who  may  come  thereon  as  trespassers 
or  as  bare  licensees,  but  that,  as  in  the  case 
of  adults,  they  take  the  premises  as  they  find 
them,  and,  if  they  are  killed  or  injured  by 
reason  of  the  condition  in  which  they  find 
them,  this  does  not  give  a  right  to  an  action 
for  damages."  Some  oourte,  in  cases  of 
grievous  misfortune,  have  departed  from 
these  fundamental  principles,  to  allow  a  re- 
covery in  violation  of  the  doctrine  that 
where  there  is  no  duty  broken  there  can  be 
no  negligence,  and  that  a  landowner,  in  the 
use  for  lawful  purposes  of  his  property,  owes 
no  duty  of  care  to  a  trespasser.  I  repeat: 
Where  there  is  no  duty  there  is  no  negli- 
gence, and  where  there  is  no  negligence 
there  can  be  no  recovery.  When  once 
you  detract  from  a  man's  ownership  and 
lawful  dominion  and  use  of  his  land,  by 
holding  that  in  earning  a  livelihood  he  must 
take  care  to  provide  for  those  who  come  un- 
solicited upon  it,  where  will  you  set  the 
hounds  of  this  invasion  of  this  man's  rights? 
Is  he  to  secure  his  premises  for  their  benefit? 
It  is  admitted  on  all  hands  th&t,  as  a  general 
rule,  he  is  not  required  to  do  this,  but  it  is 
said  that  there  is  a  notable  exception  to  this 
(general  rule  in  the  case  of  children.  Judge 
Thompson,  in  volume  1,  S  1024,  puts  it  thus: 
•*A  well-grounded  exception  to  the  foregoing 
principles  is  that  one  who  artificially  brings 
or  creates  upon  his  own  premises  any  dan- 
<yerous  thing,  which  from  its  nature  has  a 
tendency  to  attract  the  childish  instincts  of 
children  to  play  with  it,  is  bound,  as  a  mere 
matter  of  social  duty,  to  take  such  reason- 
ible  precautions  as  the  circumstances  admit 
of,  to  the  end  that  they  may  be  protected 
from  injury  while  so  playing  with  it  or 
coming  in  its  vicinity. "  Things  of  this  kind 
frequently  pass  under  the  designation  of  'at- 
'  tractive  nuisances.'  "That  statement  is  very 
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broad,  as  it  includes  any  dangerous  thing 
which  in  nature  has  a  tendency  to  attract 
the  childish  instincts  of  children  to  play 
with  it.  It  is  not  confined  to  machinery. 
Where  do  we  stop  under  this  head?  If  ma- 
chinery, what  does  it  include?  In  these 
days  of  machinery,  when  it  has  so  largely 
relieved  the  hands  of  man,  the  rule  of  dan- 
gerous and  attractive  machinery  would  be 
comprehensive.  What  things  would  be 
deemed  dangerous,  under  the  rule  above 
quoted  from  Thompson?  What  machinery 
would  be  dangerous  t  Almost  all  machinery 
is,  in  some  conceivable  circumstances  or 
contingencies,  dangerous.  Surely  we  cannot 
deny  an  owner's  use  of  his  property  by 
denying  to  him  machinery  and  appliances 
that  may  under  some  circumstances  be  dan- 
gerous. '  But  the  thing  doing  the  injury 
must  also  be  attractive  to  children.  Where 
do  we  stop,  under  this  head?  When  we  go 
to  say  what  machinery  is  attractive  to  some 
child,  or  even  to  children,  we  enter  up- 
on a  wide,  uncertain  field.  Under  this  rule 
the  owner  of  land  must  infallibly  jud^e  in 
advance  what  is  a  machine  or  appliance 
both  dangerous  and  attractive,  on  pain  of 
fiuffering  heavy  danuiges.  What  a  constant 
menace  to  ownership  of  real  estate!  What 
An  infringement  upon  dominion  over  private 
property !  It  is,  in  a  sense,  and  in  no  small 
oegree,  a  taking  of  private  property,  be- 
cause it  detracto  from  the  freedom  of  its 
use. 

If  we  stick  to  the  bedrock  principles  that 
«  man  has  the  right  to  use  his  property  as 
be  chooses  for  lawful  purposes,  and  that  he 
owes  no  duty  to  use  it  m  any  particular  way 
for  the  safety  of  trespassers,  we  havfe  a  cer- 
tain, fixed  guide.  It  is  true  that  the  little 
boy  is  injured,  but  the  owner  whose  machine 
injured  him  was  enpiged  in  lawful  business 
upon  his  own  premises,  and  it  was  farthest 
from  his  intention  to  hurt  the  child;  and  it 
is  only  a  case  of  inevitable  accident,  which 
jLlways  has  befallen  and  always  will  befall 
bumanity,  and  for  which  nobody  is  answer- 
able. This  is  the  only  safe  rule.  The  max- 
im that  a  man  must  so  use  his  own  property 
as  not  to  hurt  another  extends  only  to  neigh- 
bors who  do  not  interfere  with  or  enter  upon 
it.  The  maxim  ceases  when  the  trespasser 
<*Tosses  the  line.  Oillespie  v.  McOowan,  100 
Pa.  150,  4.5  Am.  Kep.  365.  The  doctrine  up- 
on which  the  plaintilT  would  sustain  his  case 
is  that  extracted  above  from  Thompson  on 
Negligence,  and  is  founded  upon  a  number  of 
cases  known  as  the  Turntable  Caaea,  begin- 
uing  with  Siouw  City  d  P.  R.  Co.  v.  Stout,  17 
Wall.  667,  21  L.  ed.  745,  holding  that  an 
owner  is  liable  where  he  uses  upon  his  prem- 
ises machinery  at  once  dangerous  and  at- 
tractive to  children,  in  places  where  children 
are  likely  to  go.  In  the  case  of  Ritz  v. 
Wheeling,  cited,  I  expressed  dissent  from  the 
principle  announced  in  those  cases,  and 
stated  that  they  were  inconsistent  with  the 
flight  of  ownership  of  real  'estate,  and  the 
rule  that  its  owner  owed  no  duty  to  tres- 
passers, and  cited  several  cases  from  emi- 
nent courts  flatly  condemning  the  rule,  with 
«ome  which,  while  following  it,  ex])ressed  a 
irery  apparent  doubt  of  it,  by  limiting  it  to 
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the  peculiar  circumstances  existing  in  the 
case  of  Sioua  City  d  P,  R,  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745.  I  now  add  several 
cases  since  decided,  disapproving  those  prin- 
ciples held  in  the  Turntable  Cases. 

The  supreme  court  of  Georgia,  in  i9a<t7an- 
nah,  F.  d  W.  R.  Co.  v.  Beavers,  113  Ga.  398, 
54  L.  R.  A.  314,  39  S.  E.  82,  disap]>roved  of 
the  Turntable  Oases,  in  an  exhaustive  opin- 
ion. In  that  case  the  question  whether  a 
landowner  owes  a  duty  to  a  trespassing  child 
is  discussed  with  ability  by  Jud^e  Fish,  and 
the  position  is  taken  that  there  is  no  differ- 
ence between  an  adult  and  a  child  in  this  re- 
spect ;  and  the  opinion  quotes  with  approval 
an  article  in  11  Harvard  Law  Review,  pp. 
349,  434,  by  Judge  Smith,  ex-justice  of  the 
supreme  court  of  New  Hampshire,  upon  the 
liability  of  landowners  to  cnildren  entering 
without  permission.  He  says:  "Are  there 
considerations  which  do  not  exist  in  the  case 
of  the  adult,  and  which,  when  put  into  the 
scale,  ought  to  turn  the  balance  in  favor  of 
the  child?  Hie  two  prominent  arguments 
are:  (1)  that  the  cnild  is  innocent;  (2) 
that  the  child  is  incapable  of  protecting  it- 
self. What  force  is  to  be  allowed  to  these 
considerations,  and  do  they  .  .  .  out- 
weigh the  reasons  against  imposing  liabil- 
ity upon  the  landowner  ?  ...  Of  course, 
the  innocence  of  a  plaintiff  does  not  per  se 
establish  the  fault  of  a  defendant.  The  land? 
owner  cannot  be  liable  unless  he  owes  to  the 
child  a  duty  which  he  has  neglected.  Should 
the  law,  in  view  of  the  innocence  of  the  child, 
impose  on  the  landowner  the  duty  in  contro- 
versy? No  doubt,  there  are  cases  where  a 
defendant  is  rightly  held  liable  to  a  child 
plaintiff  when  he  would  not  be  to  an  adult 
plaintiff  under  similar  circumstances. 
Where  it  is  admitted  that  a  duty  exists  to 
use  care  to  avoid  harm  to  both  children  and 
adults  (e.  g.,  in  the  use  of  the  public  high- 
way ) ,  then,  in  point  of  fact,  more  care  may 
be  required  towards  the  child  than  towards 
an  adult.  In  view  of  the  child's  helpless- 
ness and  unconsciousness  of  danger,  more 
care  may,  as  a  matter  of  fact,  be  required 
under  the  unvarying  legal  rule  of  'due  care 
under  the  circumstances,'  just  as  more  care, 
in  fact,  though  not  in  law,  may  be  required 
to  avoid  colliding  with  an  obviously  lame  or 
blind  adult  than  with  a  vigorous  man  in  full 
possession  of  all  his  faculties.  But  all  this 
is  true  only  where  it  is  admitted  .  .  . 
that  a  duty  exists.  'In  considering  the 
question  as  tx>  whether  a  duty  exists,  there  is 
no  distinction  between  the  case  where  an  in- 
fant is  injured  and  one  where  the  injury  is 
to  an  adult,  though  where  the  duty  is  im- 
posed the  law  may  exact  more  vigilance  in 
its  discharge  as  to  the  former.'  [Citing  Den- 
man,  J.,  in  Dobbins  v.  Missouri,  K.  d  T,  R. 
Co.  91  Tex.  60,  38  L.  R.  A.  573,  41  S.  W. 
62.]  So  if  it  be  conceded  .  .  .  that  the 
defendant  was  negligent,  and  that  his  negli- 
gence constituted  part  of  the  legal  cause  of 
the  plaintiff's  damage,  then  the  incapacity 
und  immaturity  of  a  child  ...  .  may 
furnish  a  good  answer  to  the  defense  of  con- 
tributory negligence.  Conduct  of  the  plain- 
tiff which  would  have  been  negligent  in  an 
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adult  may  not  be  held  nefi;]iffent  in  a  child. 
But  the  fact  that  the  child  plaintiff  was  not 
'capable  of  contributory  negligence'  does  not 
necessarily  establish  that  tne  adult  defend- 
ant was  n^llgent.  It  does  not  per  se  prove 
that  the  defendant  owed  to  the  plaintiff  a 
duty,  or  that  he  failed  to  perform  a  duty. 
*lf  there  was  no  breach  of  duty,  then  there 
was  no  wrong,  irrespective  of  the  boy*s  capac- 
ity to  know  that  what  he  was  doing  was 
dangerous.'  [Citing  Felton  v.  Aubrey,  20  C. 
C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  353.] 
The  fact  that  injury  has  resulted,  and  to  a 
child  himself  incapable  of  negligence,  will 
not  import  the  negligence  of  the  defendant, 
which  is  the  sole  ground  of  liability.*  [Citing 
Culbcrtson  v.  Crescent  City  R.  Co.  48  La. 
Ann.  1380,  20  So.  902;  Emerson  v.  Peteler, 
35  Minn.  481,  59  Am.  Rep,  337,  29  N.  W. 
311;  Catlett  v.  8t.  Louis,  I.  M.  A  8.  R.  Co, 
57  Ark.  461,  21  S.  W.  1062.]  Obviously, 
cases  of  the  two  foregoing  classes  do  not  fur- 
nish arguments  from  analogy  in  favor  of  cre- 
ating a  duty  towards  children  in  situations 
where  no  duty  at  all  would  exist  towards 
adults.  Why  should  innocent  children  have 
greater  rights  than  innocent  adults,  in  re- 
spect to  damage  resulting  from  the  nature  of 
the  premises  upon  which  they  enter  without 
permission?  .  .  .  The  test  is  not  wheth- 
er their  motives  were  innocent,  or  even  laud- 
able, or  whether  their  conduct  was  careful, 
but  whether  they  entered  without  the  own- 
er's permission.  If  so,  they  cannot  claim 
that  the  owner  was  under  a  duty  to  make 
things  safe  for  their  access,  or  to  give  warn- 
ing of  nonapparent  danger.  [Citing  Mor- 
gan V.  Hallowell,  57  Me.  376;  Oramlioh  v. 
Wursi,  86  Pa.  74,  27  Am.  Rep.  684.]  .  .  . 
The  decision  turns,  not  upon  the  presence  of 
fault  in  the  plaintiff,  but  upon  the  absence  of 
fault  in  the  defendant.  Ihe  plaintiff's  ac- 
tion is  defeated,  not  because  his  own  wrong 
bars  a  recovery  against  the  landowner  who 
has  neglected  "^to  perform  a  duty  owing  to 
him,  but  because  he  has  not  succeeded  in  es- 
tablishing the  primary  proposition  that  the 
landowner  owed  to  him  the  duty  in  ques- 
tion. His  trespass  is  not  necessarily  and 
always  a  negligent  act,  and  hence  does  not 
invariably  bar  him  on  the  ground  of  contrib- 
utory negligence.  [Citing  1  Shearm.  ft 
Redf.  Neg.  4th  ed.  §S  97,  98.]  Nor  does  his 
tort,  even  when  he  is  a  conscious  and  moral- 
ly excusable  trespasser,  prevent  his  recover- 
ing against  the  landowner  for  negligently 
bringing  force  to  bear  upon  him  by  a  posi- 
tive act  done  after  his  entry,  ...  a 
'negligent  act  of  commission.'  But  when  an 
adult,  who  entered  without  permission,  seeks 
to  recover  .  .  .  for  harm  happening 
from  the  condition  of  the  premises,  he  fails, 
even  though  he  were  morally  blameless.  He 
may  be  a  technical  tort  feasor,  but  recovery 
is  not  denied  to  him,  by  way  of  punishment 
for  his  own  'wrong.'  He  fails  because  the 
landowner  owed  him  no  duty  to  have  the 
premises  in  safe  condition  for  his  entry.  .  .  . 
Why  should  the  moral  innocence  of  a  child- 
ish intruder  raise  a  duty  on  the  part  of  the 
landowner  which  is  not  created  by  the  moral 
innocence  of  an  adult  intruder?  The  youth- 
ful innocence  of  the  child  does  not  make  re- 
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strictions  on  the  right  of  user  less  damaging 
to  the  own^r,  or  make  the  alleged  duty  of 
preventing  the  entrance  of  an  intruder,  or 
of  protecting  him  from  harm  after  entry, 
less  burdensome  than  in  case  of  an  adult 
.  .  .*  The  child,  it  is  said,  is  incapable  of 
protecting  itself,  and  hence  it  is  eloquently 
contended  that  the  law  must  impose  the  duty 
of  protection  upon  landowners.  The  appar- 
ent asumption  is  that  all  the  children  in  the 
world  are  mere  waifs  and  strays,  and  that 
the  duty  of  caring  for  them  must  be  im- 
posed upon  the  landowners,  because  the  law 
can  find  no  one  else  to  bear  the  burden. 
.  .  .  The  fact  is  that  the  vast  majority 
of  children  have  protectors,  appointed  alike 
by  nature  and  by  law,  viz.,  their  parents, 
who  have  legal  power  to  control  their  ac- 
tions, and  whose  moral  duty  to  keep  their 
children  from  entering  upon  dangerous  preip- 
ises  is  generally  regarded  as  at  least  equal 
to  the  moral  obligation  of  the  landowner  to 
fence  them  out.  If  the  child  ...  is 
hurt  by  the  'active  negligence'  of  the  owner  in 
bringing  force  to  bear  upon  him,  it  may  well 
be  that  the  negligence  of  the  parent  in  fail- 
ing to  restrain  the  child's  entrance  does  not 
bar  the  child's  recovery  for  the  force  brought 
to  bear  upon  him  after  his  entrance.  But  it 
is  going  far  bevond  this  to  say  that  the  child 
can  recover  tor  harm  sustained  by  him 
through  the  condition  of  the  premises  with- 
out the  immediate  intervention  of  any  hn* 
man  agency  save  his  own.  .  .  .  When  a 
child  wakes  up  in  the  morning  in  his  father's 
house,  the  duty  of  providing  a  safe  play- 
ground .  .  .  rests  upon  his  parents.  Is 
this  duty  shifted  from  the  parent  to  private 
landowners  because  the  child  chances  to  es- 
cape from  the  parents'  care?"  I  refer  to 
Judge  Fish's  opinion  in  the  cited  Georgia 
case  as  able  and  full  upon  this  much-debated 
subject.  1  will  next  refer  to  the  New  Jer- 
sey case  of  Delaicare,  L.  d  W.  R,  Co.  v. 
Reich,  61  N.  J.  L.  635,  41  L.  R.  A.  831,  40 
Atl.  682,  holding  that  a  landowner  is  under 
no  obligations  te  a  mere  trespasser  to  keep 
his  premises  in  a  safe  condition,  and  the 
fact  that  the  trespasser  is  an  infant  of  ten- 
der years  affords  no  reason  for  modifying 
the  rule,  and  charging  the  landowner  with  a 
duty  which  does  not  otherwise  exist.  I  also 
refer  to  Turess  v.  New  York,  8.  <£  W.  R.  Co. 
01  N.  J.  L.  314,  40  AU.  614,  holding  that  i» 
railroad  company  maintaining  upon  its  own 
land  a  turntable  is  not  liable  for  injury  to  a 
child  who  comes  upon  the  land  and  is  hurt 
while  playing  with  the  turntable,  and  that 
an  invitation  to  the  child  will  not  be  implied 
from  the  fact  that  the  turntable,  obviously 
designed  for  another  purpose,  furnishes  a 
place  for  playing  which  is  attractive  to  chil- 
aren.  Both  these  New  Jersey  cases  are 
cases  of  turntables.  In  both  of  them  it  is 
vei-y  correctly  stated  that  the  principle  on 
which  the  doctrine  of  liability  rests  in  the 
Turntable  Ca^s,  if  sound,  must  be  appli- 
cable more  widely  than  to  railroad  companies 
and  their  turntables;  that  it  would  require 
a  similar  rule  to  be  applied  to  all  owners 
and  occupiers  of  land,  m  respect  to  any 
structure,  machinery,  or  implement  main- 
tained  by  them  which  presented  a  like  at- 
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tractiveness  and  furnished  a  like  temptation 
to  f:hildren.  ''He  who  erects  a  tower  capable 
of  being  climbed  and  maintains  thereon  a 
windmill  to  pump  water;  ...  he  who 
leaves  his  mowing  machine  or  dangerous 
agricultural  implements  in  his  fields;  .  .  . 
he  who  maintains  ^a  pond  in  which  boys  may 
swim  in  summer,  or  on  which  they  may 
skate  in  winter, — would  seem  to  be  amenable 
to  this  rule  of  duty.  Climbing,  playing  at 
work,  swimming,  and  skating  are  attrac- 
tions almost  irresistible  to  children,  and  any 
landowner  or  occupier  may  well  believe  that 
such  attractions  will  lead  y6ung  children 
into  danger.  Many  other  cases  of  like  char- 
acter might  be  imagined.  In  all  of  them  the 
doctrine  of  the  Turntable  Caaea,  if  correct, 
would  charge  the  landowner  .  .  .  with 
the  duty  of  taking  ordinary  care  to  preserve 
young  children  thus  tempted  on  his  farm 
from  harm.  The  fact  that  the  doctrine  ex- 
tends to  such  a  variety  of  cases,  and  to  cases 
in  respect  to  which  the  idea  of  such  a  duty 
is  novel  and  startling,  raises  a  strong  suspi- 
cion of  the  correctness  of  the  doctrine,  and 
leads  us  to  question  it." 

An  argument  used  in  support  of  the  Turn- 
table Oasca  is  that  the  owner,  by  having  such 
attractive  macninery,  invites  the  child  to 
come  upon  his  premises.  That  is  carrying 
his  act  very  far,  to  say  that,  when  the  de- 
fendant has  a  cable  and  pulleys  made  upon 
bis  land  solely  for  the  mining  of  coal,  he 
thereby  invites  children.  If  this  is  so,  own- 
ers of  land,  if  they  utilize  their  land,  will  ex- 
tend a  very  wide  invitation  and  risk  tre- 
mendous danger  of  liability,  and  in  many, 
many  cases  must  fail  to  come  up  to  the  re- 

S[uired  standard,  however  sincere  in  their  ef- 
orts  to  avert  harm  to  children.  They  would 
incur  vast  additional  expenditure  in  in- 
closing 'and  guarding  their  machinery, — an 
expenditure  wholly  unnecessary,  except  to 
prepare  in  advance  for  the  preservation  of 
children.  In  this  case  it  is  demanded  that 
-we  say  that  the  defendant  company  was 
bound  to, go  to  an  expense,  in  amount  which 
-we  do  not  know,  to  box  its  cables  and  pul- 
leys,— a  duty  which  might  render  the  use, 
repair,  and  adjustment  of  its  cable  and  pul- 
leys very  inconvenient.  The  two  New  Jersey 
cases  just  cited  take  the  position,  as  I  take 
it»  that  the  presence  of  such  machinery  up- 
on the  owner's  premises,  necessary  in  the 
transaction  of  his  lawful  business,  is  not  an 
Invitation  or  an  allurement  to  children  by 
such  owner,  for  which  he  is  responsible.  The 
doctrine  of  the  Turntable  Ca^ea  shifts  the 
duty  of  watchfulness  and  care  from  the 
ahonlders  of  parents,  where  the  Creator  has 
placed  it,  to  the  shoulders  of  the  landowner 
using  his  property  to  make  a  living,  and 
thus  materially  detracts  from  the  full  own- 
ership of  property,  sacred  under  our  Consti- 
tution. It  is  an  infringement  upon  the  right 
of  property.  I  desire  also  to  call  attention 
to  the  Tennessee  case  of  Batea  v.  Nashville, 
C.  d  8t.  L.  R.  Co.  90  Tenn.  36,  15  S.  W.  1069, 
where  it  was  held  that  a  railroad  company 
need  not  so  fasten  its  turntables  that  boys 
could  not  unfasten  them,  and  that  the  com- 
pany was  not  required  to  fasten  them  any 
more  securely  than  merely  to  keep  them  in' 
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their  place.  In  Dobbina  v.  Miaaouri,  K,  d  T. 
R,  Co.  91  Tex.  60,  38  L.  R.  A.  573,  41  S.  W. 
62,  it  is  held  that  the  law  imposes  no  greatei 
duty  on  a  landowner  to  an  Infant  than  to  an 
adult,  but,  where  a  duty  exists,  the  law  may 
exact  more  vigilance  in  the  case  of  an  infant. 
That  case  very  logically  criticises  the  Stout 
Caae,  17  Wall.  657,  21  L.  ed.  745,  by  saying 
that  the  Supreme  Court  of  the  United  States 
spent  its  argument  in  the  eflfort  to  show  that 
the  turntable  was  left  unlocked,  and  that 
hence  the  company  was  guilty  of  negligence, 
seeming  to  forget  that  before  reaching  that 
question  another  question  arose  for  decision, 
namely,  whether  the  company  was  under  any 
duty  to  the  child.  Obviously  this  criticism 
was  just,  since,  if  there  was  no  duty,  what 
mattered  it  that  the  turntable  was  not 
locked  ? 

But,  whether  the  principle  of  the  Turn- 
table Caaea  is  right  or  not,  a  number  of 
courts  have  said,  while  following  them,  that 
those  cases  must  be  limited  to  the  instances 
before  the  court,  and  that  the  Stout  Caae 
must  not  be  extended,  but  limited  to  its 
facts.  Those  cases  will  not  justify  a  recov- 
ery in  this  case.  There  the  turntable  was 
idle  and  unfastened, — a  circumstance  which 
induced  the  supreme  court  to  find  the  pres- 
ence of  negligence  against  the  company, — 
whereas  in  the  case  before  us  the  machinery 
was  running  in  actual  use,  and  there  is  no 
element  of  negligence  chargeable  to  this  com- 
pany, unless  you  criminate  it  for  having  the 
cable  and  pulleys  upon  its  premises.  The 
cable  and  tne  pulleys  were  necessary  in  the 
company's  business,  and  upon  its  private 
property.  It  was  not  in  a  public  place,  as 
was  the  turntable  in  the  Stout  Caae.  A 
turntable  in  town  is  in  a  much-frequented 
place,  and,  though  private  property,  the 
place  is  used  much  as  a  highway,  and  the 
company  may  be  held  to  know  that  children 
do  and  will  come  upon  its  premises ;  but  we 
cannot  say  the  same  in  this  case,  as  to  the 
premises  of  the  defendant.  It  is  suggested 
that  there  was  a  road  leading  through  these 
premises  from  the  city  of  Wheeling  to  a 
house  on  the  top  of  the  hill,  owned  by  the 
company;  but  it  was  a  private  way  used 
only  for  the  convenience  of  the  company  in 
reaching  that  house,  and  in  driving  a  few 
cows  to  pasture  fields  on  the  hill.  That  road 
can  exercise  no  influence  in  this  case.  It 
was  a  good  distance  from  the  pulley  which 
caught  the  child.  It  is  proved  that  the  com- 
pany gave  no  invitation  to  children  to  come 
upon  its  premises,  and  that  when  they  did 
so  they  were  driven  off.  It  is  proved  that 
the  unfortunate  little  boy,  Raymond  Utter- 
mohlen,  and  his  companions,  were  on  the 
premises  near  the  mine,  not  near  the  pulley, 
a  few  minutes  before  the  calamity  befell  him, 
and  they  were  driven  off  by  an  employee  of 
the  company,  and  started  to  go  off  the  prem- 
ises, and  soon  the  screams  of  the  little  boy 
were  heard.  This  little  boy,  as  well  as  oth- 
ers, were  uniformly,  before  tliis  accident, 
warned  off  the  premises,  and  told  they  would 
get  hurt.  Thus  we  can  say  that  the  compa- 
ny did  not  tolerate  their  presence  on  the 
premises,  but  did  everything  to  keep  them  off 
the  premises  within  its  power,  and  preserve 
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them  from  harm,  unless  we  require  the  com- 
pany to  fence  in  its  premises  or  box  up  its 
cable  and  pulleys.  The  plaintiff's  case  must 
rest,  in  the  absence  of  negligence,  upon  the 
theory,  and  only  upon  the  theory,  tnat  the 
pulleys  and  cable  were  things  dangerous  and 
attractive  to  children,  and  that  merely  for 
that  cause  the  plaintiff  is  entitled  to  recover. 
Can  we  sav  that  such  instrumentalities  of 
business  prosecuted  by  an  owner  upon  his 
own  premises  are  within  the  rule  of  danger- 
ous and  attractive  machinery,  even  under 
the  principle  of  the  Turntable  Cases?  If  so. 
what  machinery  would  not  be  likewise? 
What  business  would  not  be  subject  to  this 
constant,  imminent  danger?  For  the  reason 
that  no  duty  was  imposed  by  the  law  on  the 
defendant  to  the  plaintiff,  arising  from  the 
operation  of  the  machinery  in  question,  and 
tnere  can  be  no  negligence  imputed  by  law 
to  the  defendant,  we  think  that  the  court 
committed  no  error  in  directing  a  verdict  for 
the  defendant.  Kettermnn  v.  Dry  Fork  R. 
Co.  48  W.  Va.  606,  37  S.  E.  683;  Ritz  v. 
Wheeling,  45  W.  Va.  262,  43  L.  R.  A.  148, 
31  S.  E.  993.  It  may  not  be  amiss,  for  con- 
venient reference,  to  cite  those  cases  com- 
monly called  the  Turntable  Cases  upholding 
the  liability  of  railroad  companies  as  to 
turntables  negligently  maintained:  Sioux 
City  d  P.  R.  Co.  V.  Stout,  17  Wall.  667,  21 
L.  ed.  746;  Keife  v.  Milwaukee  d  St.  P.  R. 
Co.  21  Minn.  207,  18  Am.  Rep.  393 ;  Kansas 
C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686,  31 
Am.  Rep.  203;  Evansich  v.  Oulf,  C.  d  S.  F. 
R.  Co.  57  Tex.  120,  44  Am.  Rep.  586 ;  Koons 
V.  St.  Louis  d  I.  M.  R.  Co.  65  Mo.  692 :  Wil- 
liams V.  Kansas  City,  8.  d  M.  R.  Co.  96  Mo. 
275,  9  S.  W.  573;  Birge  v.  Gardiner,  19 
Conn.  507,  50  Am.  Dec.  261;  Barrett  v. 
Southern  P.  Co.  91  Cal.  296,  27  Pac.  666. 
The  plaintiff  excepted  to  the  action  of  the 
circuit  court  in  excluding  as  witnesses,  be- 
cause of  incompetency  by  reason  of  Infancy, 
the  plaintiff,  aged  nine  years  at  the  time  of 
trial;  Elmer  Crosby,  aged  ten  years;  and 
George  Mentz,  aged  nearly  fourteen.  The 
exaniination  of  these  witnesses  on  their  voir 
dire  renders  it  very  doubtful  whether  they 
were  competent.  Some  of  their  answers 
evince  competency.  The  oldest  one  said  he 
did  not  hear  what  the  clerk  said  in  swearing 
him.  lie  said  the  clerk  asked  him  what  the 
oath  was ;  otherwise  he  seemed  to  have  some 
understanding  of  an  oath.  But  none  of  them 
seemed  to  have  an  adequate  conception  of 
what  an  oath  meant,  its  sanctity,  solemnity, 
or  moral  or  religious  obligation.  Under 
Judge  Dents'  opinion  in  State  v.  Michael,  37 
W.  Va.  505,  19  L.  R.  A.  605,  16  S.  E.  803, 
they  seem  to  be  incompetent,  as  he  said  that 
children  might  have  some  knowledge  that  it 
18  wrong  to  tell  a  lie,  yet  this  may  be  so 
slight  as  to  produce  no  decided  or  lasting 
impression  on  their  minds,  and  they  may  be 
easily  led  to  regard  as  truth  what  others  tell 
them.  I  do  not  think  these  witnesses  ex- 
hibited enough  intelligence  to  make  them 
amenable  for  perjury.  But  there  is  another 
strong  consideration  which  forbids  this  court 
from  reversing  the  judgment  on  this  ground. 
We  cannot  judge  of  the  real  character  or  de- 
gree of  intelligence  of  these  witnesses  from 
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their  mere  paper  evidence.  The  judge  of  th« 
circuit  court  had  a  means  of  decision  in  this 
matter  not  possessed  by  us;  their  presence 
face  to  face  before  him  affording  him  a  su- 
perior means  to  judge,  of  which  we  are  de- 
prived. In  almost  every  case  that  is  the  de- 
ciding test.  In  a  great  majority  of  cases  the 
decision  of  the  trial  court  in  the  matter  of 
the  competency  of  a  child,  depending,  as  it 
does,  not  on  age,  but  on  intelligence,  must  be 
final,  and  'it  must  be  a  very  flagrant  case  of 
error  to  authorize  this  court  to  reverse  the 
judgment."  Peterson  v.  State,  47  Ga.  524. 
It  must  be  a  very  strong  case  to  reverse. 
Wharton,  £v.  S  368.  It  is  a  matter  of  dis- 
cretion with  the  trial  court,  and  cannot  be 
reviewed  on  appeal.  State  v.  Edurards,  79 
N.  C.  648;  State  v.  Manuel,  64  N.  C.  601. 
As  just  stated,  some  courts  hold  that  the  de- 
cision of  the  trial  court  is  not  reviewable. 
yotes  to  State  v.  Michael  ( W.  Va.)  19  L.  R. 
A.  610.  But  the  true  rule  is,  where  the  trial 
court  has  excluded  or  admitted  a  witness  in 
cases  of  infancy,  that  there  can  be  no  revers- 
al, except  in  a  very  palpable  unquestionable 
case  of  error,  amounting  to  an  abuse  of  dis- 
cretion. The  cases  must  be  very  rare  in 
which  there  can  be  a  reversal  for  such  cause. 
See  Day  v.  Day,  66  N.  H.  316;  Wade  v. 
State,  50  Ala.  164.  But,  aside  from  these 
considerations,  I  am  free  to  say,  in  addition, 
that,  from  the  nature  of  this  case,  I  cannot 
conceive  how  any  evidence  from  these  wit- 
nesses could  have  changed  the  result,  and 
therefore  there  is  no  error  in  this  matter  ag- 
grieving the  plaintiff. 

Therefore  we  affirm  the  judgment. 


B.  W.  FOLEY,  Appt, 

V. 

F.  J.  RULEY  et  ok 
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*1.  A  creditor  ^irbo,  after  lit*  debtor 
has  made  a  fraudulent  or  ▼olvntitrr 
eoiiTeraitee  of  his  real  estate,  but  before 
any  other  creditor  flies  a  bill  In  equity  to  set 
aside  sach  conveyance,  obtains  a  Judgment 
In  a  court  of  law  against  such  debtor,  bas  a 
lien,  by  virtue  of  his  Judgment,  upon  tbe  real 
estate  so  conveyed,  from  the  date  of  the  Judg- 
ment, superior  and  prior  to  that  of  the  cred- 
itor assailing  the  deed. 

2.  "Wlien  nil  tKe  credttom  itnnKilliiir  a 
fraodvlent  or  volnntary  conveyKnce 
It  re  Judirment  credltorn,  the  Men  of  each 
dates  from  the  time  he  obtained  his  Judg- 
ment, and  not  from  the  date  of  the  flling  of 
his  bill,  answer,  or  petition,  attacking  th« 
fraudulent  or  voluntary  conveyance :  and  the 
priorities  among  them  must  be  settled  ac- 
cordmg  to  the  dates  of  their  Judgments. 

8.     A  creditor  at  larire  la  not  entitled  to 

*Headnote8  by  Poffsnbarobr^  J. 


Note. — As  to  priority  of  lien  of  Judgment  on 
land  fraudulently  convoyed,  as  against  Junior 
creditor  who  has  brought  suit  to  recover  the 
land,  see,  in  this  series,  Doster  v.  Manistee  Nat 
Bank  (Ark.)  48  L.  R.  A.  3.^4.  See  also  Russell 
V.  Chicago  Trust  k  Sav.  Bank  (III.)  17  L.  R.  A. 
845,  and  note. 
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prtorltr  orer  one  who  has  obtained 
»  Jadarmcnt  against  the  debtor  subsequent 
to  the  date  of  the  fraudulent  conveyance,  but 
before  the  filing  of  the  bill  by  such  creditor 
mt  large  to  set  it  aside,  although  he  is  en- 
titled CO  priority  over  one  who  obtains  his 
Judgment  after  the  filing  of  such  bill. 

(November  23,  1901.) 

APPEAL  by  intervener  from  a  decree  of 
the  Circuit  Court  for  Doddridge  County 
fixing  the  order  of  his  lien  upon  property 
sought  to  be  reached  by  creditors'  bills.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  V.  Blair,  for  appellant: 

As  to  the  priorities,  tne  doctrine  of  res 
judicata  applied. 

If  there  are  individual  and  partnership 
creditors  having  demands  against  assets, 
individual  creditors  will  have  priority  as  to 
individual  assets,  and  partnership  credit- 
ors will  have  priority  as  to  partnership  as- 
sets. 

Smith,  Equitable  Remedies  of  Creditors,  ft 
239. 

The  ff  of  the  227  acres  was  treated  as 
the  partnership  property  of  F.  J.  Ruley  & 
Bro.,  and  the  widow  of  D.  C.  Ruley  was  de- 
nied dower  therein.  Hence,  the  proceeds 
should  have  been  applied  on  the  Foley  judg- 
ments against  the  nrm. 

The  recoveries  on  the  judgments  in  favor 
of  Stuart  in  his  own  right  and  as  adminis- 
trator, and  Markey,  conferred  no  right  on 
them  to  have  the  social  effects  applied  on 
their  judgments  against  the  individual 
members. 

2  Barton,  Ch.  Pr.  &  PI.  S  289,  p.  913. 

The  bills  being  to  enforce  liens,  so  many 
quasi  suits,  represented  by  these  petitionsi 
were  not  permissible. 

Foley  V.  Ruley,  43  W.  Va.  513,  27  S.  E. 
268. 

Creditors  coming  in  by  petition  to  a  suit 
attacking  a  deed  on  the  ground  of  fraud  will 
have  their  priorities  determined  by  the  date 
of  filing  their  petitions,  "unless  they  have 
other  grounds  of  priority." 

Sands,  Suit  in  Eq.  pp.  687,  688,  note  2 ; 
Wallace  v.  Treakle,  27  Gratt.  479;  Smith, 
Equitable  Remedies  of  Creditors,  chap.  8: 
Oracey  v.  Daixie,  3  Strobh.  Eq.  55,  51  Am. 
Dec.  663. 

Judgment  creditors  must  be  paid  accord- 
ing to  the  seniority  of  their  judgments, 
while  other  creditors  without  judgments 
come  in  pari  paaau, 

Birely  v.  Btaley,  5  Gill  k  J.  432,  25  Am. 
Dec.  303:  Jackson  v.  Holhrook,  36  Minn. 
404,  3?  N.  W.  852;  Haley  v.  Williams,  1 
Leigh,  140,  19  Am.  Dec.  743 ;  Renick  v.  Lud- 
ington,  14  W.  Va.  367. 

The  recoveries  in  favor  of  Stuart  in  his 
own  right  and  as  administrator,  and  Mar- 
key,  were  against  tho  Ruleys,  individually, 
A.'C.  Holmes,  and  J.  W.  Hammond,  and  liens 
on  the  Holmes  lands. 

The  judgment  creditors  should  have  been 
required  to  resort  to  the  Holmes  lands  for 
payment,  and  the  proceeds  of  the  sale  of  the 
174  acres  and  34  poles  should  have  been  ap- 
plied to  the  payment  of  the  recoveries  in  fa- ' 
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vor  of  Foley,  Blair,  and  others,  who  had  but 
the  one  property,  or  the  partnership  assets 
arising  therefroiu,  to  which  they  could  look 
for  payment. 

McClaskey  v.  O'Brien.  10  W.  Va.  791; 
Ball  V.  Setzer,  33  W.  Va.  444,  10  S.  E.  798 ; 
Hudkins  v.  Ward,  30  W.  Va.  204,  3  S.  E. 
600;  Kanawha  Valley  Bank  v.  Wilson,  25  W. 
Va.  242. 

Messrs.  J.  W*  VaadeTort,  W.  S. 
Stnarty  and  Ramsey  Sc  Ireland  for  appel- 
lees. 

PoffenbarKer,  J.,  delivered  the  opinion 
of  the  court: 

The  appellant,  B.  W.   Foley,  having  ob- 
tained two  judgments  against  F.  J.  Ruley 
and  D.  C.  Ruley,  partners,  doing  business  as 
F.  J.  Ruley  &  Bro.,  brought  a  chancery  suit 
in  the  circuit  court  of  I^dridge  county  to 
subject  their  real  estate  to  the  payment  and 
satisfaction  of  said  judgments,  one  of  which 
was  afterwards  found  by  the  commissioner 
to  amount  to  $318.15  as  of  the  6th  day  of 
September,  1894,  and  the  other  to  amount 
to  $711.32  as  of  the  same  date.     F.  J.  Ruley 
it  Bro.  were  the  owners  of  a  tract  of  land 
containing  125  acres,  and  another  containing 
26  acres.     F.  J.  Ruley  and  D.  C.  Ruley  were 
the  joint  owners  of  other  tracts  of  land  con- 
taining, respectively,  20 1^  acres,  200  acres, 
103^  acres,  356^  acres,  184^  acres,  109  acres, 
and   129  acres.     F.  J.  Ruley  owned  tracts 
containing  respectively,  15  acres,  1081  acres, 
and   197}   acres.     The   Ruleys,  as  partners 
and  as  individuals,  were  largely  indebted  to 
numerous  persons,  some  of  whom  were  lien- 
holders  by  deeds  of  trust  and  others  by  judg- 
ment, while  still  others  were  simply  contract 
creditors,   who   afterwards   acquired    judg- 
ments, and  came  in  by  petition.    After  this 
suit  was  instituted,  W.  S.  Stuart  brought 
another  suit  against  the  same  parties  and 
some  additional  persons,  alleging  in  his  bill 
the  recovery  of  a  judgment  against  F.  J.  and 
D.  C.  Ruley,  A.  C.  Holmes,  and  J.  W.  Ham- 
mond, for  the  sum  of  $l,t)12,  to  be  discharged 
by  the  payment  of  $556.47  and  $15.80  cost, 
but  subject  to  a  credit  of  $45.     In  addition 
to  the  necessary  allegations  respecting  the 
land  hereinbefore  mentioned,  he  charges  in 
his  bill  that  a  tract  of  227  acres  of  other 
land  had  been  conveyed  to  Anne  E.  Ruley, 
wife  of  D.  C.  Ruley,  by  Thomas  R.  Douglas 
and  C.  H.  Douglas,  for  about  the  sum  of  $2,- 
270,  of  which  about  $800  was  paid  by  the 
said  Anne  E.  Ruley  and  the  balance  by  F.  J. 
Ruley  and  D.  C.  Ruley,  and  that,  except  as 
to  the  said  sum  of  $800,  the  conveyance  to 
said  Anne  E.  Ruley  was  fraudulent  and  vol- 
untary on  the  part  of  F.  J.  and  D.  C.  Ruley, 
and  was  made  to  hinder,  delay,  and  defraud 
the  creditors  of  said  F.  J.  and  D.  C.  Ruley. 
This  last  bill  was  filed  on  the  first  Monday 
in  Februarv,  1894.     A.  C.  Holmes  and  J.  W. 
Hammond  had  become  liable  for  the  Stuart 
judgment  and  several  others  by  having  be- 
come sureties  in  forthcoming  bonds  executed 
by  F.  J.  and  D.  C.  Ruley,  in  which  default 
had  been  made,  and   thereupon  judgments 
were  taken  by  motion  upon  notice  as  provid- 
ed by  law.     They  were  made  parties  to  the 
first  hill,  and  Holmes  filed  his  answer  there- 
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tto  at  March  rules,  1894.  In  that  answer  he 
made  the  same  allegation  of  fraud  as  to  the 
227-acre  tract  of  land,  and  prayed  that  the 
deed  might  be  set  aside  as  fraudulent,  and 
the  land  subjected  to  sale  to  satisfy  the 
debts  of  F.  J.  and  D.  C.  Ruley.  The  two 
causes  were  consolidated,  and  referred  to 
Commissioner  M.  F.  Snyder,  who  completed 
and  filed  his  report  on  the  16th  dav  of  July, 
1804.  On  the  6th  day  of  September,  1894, 
F.  J.  and  D.  C.  Ruley  filed  their  joint  an- 
swer under  oath  to  the  bills  in  the  consoli- 
dated causes,  in  which  they  admit  that  Anne 
E.  Ruley  had  paid  only  $800  of  the  purchase 
money  of  said  227-acre  tract  of  land,  and 
that  the  entire  purchase  money  was  about 
$3,i00,  and  aver  that  she  would  be  entitled 
to  about  one  third  of  the  land,  and  they  to 
the  balance  of  it.  On  the  same  day  the 
court,  after  overruling  the  exceptions  to  the 
report  of  the  commissioner,  confirmed  it,  ad- 
judicated the  amounts  and  priorities  of  the 
several  liens  upon  the  several  tracts  of  land 
except  the  227-acre  tract  of  land,  and  de- 
creed the  sale  of  all  the  land  of  all  the  lien 
debtors,  except  said  227  acres.  As  to  that 
tract  the  following  provision  was  made  in 
the  decree:  "Any  decree  concerning  the 
tract  of  227  acres  conveyed  to  the  defendant 
Anne  E.  Ruley  as  set  forth  in  the  bill  of 
complaint  in  the  second-named  cause  is  post- 
poned by  the  court  until  after  the  sale  of  the 
said  lands  of  the  said  Ruley s  above  decreed 
to  be  sold."  From  this  decree  the  Ruleys 
obtained  an  appeal  to  this  court,  and  the 
cause  was  decided  here  April  28,  1897,  and 
is  reported  in  43  W.  Va.  513,  27  S.  E.  268. 
The  decree  was  affirmed.  At  December 
rules,  1897,  G.  W.  Farr  filed  his  petition  in 
the  causes,  alleging  a  judgment  in  his  favor 
against  F.  J.  Ruley  for  Uie  sum  of  $26.30, 
and  attacking  the  conveyance  of  the  227 
acres  of  land  as  fraudulent.  At  the  same 
time  W.  S.  Stuart,  administrator  of  the  es- 
tate of  C.  J.  Stuart,  filed  his  petition,  set- 
ting up  a  decree  in  his  favor  for  $430.18 
against  the  Ruleys,  Holmes,  and  Hammond, 
and  likewise  attacking  the  conveyance  of  the 
227-acre  tract.  At  the  same  time  J.  B.  Mar- 
key  filed  his  petition  setting  up  a  decree  in 
his  favor  for  $284.67  against  the  Ruleys, 
Holmes,  and  Hammond,  and  attacking  said 
conveyance  as  fraudulent.  At  the  same  time 
the  Merchants*  National  Bank  filed  its  peti- 
tion, alleging  a  decree  in  its  favor  against 
the  same  parties  for  $620.57,  and  attacking 
said  conveyance.  The  amounts  set  up  in 
these  petitions  had  been  adjudicated  to  the 
petitioners  in  the  decree  of  the  6th  day  of 
September,  1894,  and  the  lands  of  the  de- 
fendants, except  the  227-acre  tract,  and  the 
lands  of  A.  G.  Holmes  had  been  sold  under 
that  decree,  but  the  proceeds  had  been  in- 
suflicient  to  pay  these  amounts,  as  well  as 
the  sums  decreed  to  Foley,  who  had  filed  the 
first  bill.  Farr's  claim  was  made  the 
eleventh  lien  on  the  lands  of  F.  J.  Ruley. 
The  claims  of  Stuart,  administrator,  and 
Markey  had  been  made  the  tenth  lien  on  the 
.*>5r>}-acre  tract,  and  the  ninth  on  all  the  oth- 
er lands  of  the  Ruleys  except  the  109  acres, 
upon  which  they  were  the  seventh.  The 
claim  of  the  Merchants'  NaUonal  Bank 
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of  West  Virginia  had  been  made  seventh  lien 
on  the  356^  acres  and  sixth  on  the  other 
lands  except  the  109  acres.  The  $318.15 
claim  of  Foley  was  one  of  the  ei^ht  liens  on 
the  356|-acre  tract,  seventh  on  all  the  other 
lands  except  the  109  acres,  upon  which  it 
was  one  of  the  sixth.  The  $711.32  claim  of 
Foley  was  made  the  ninth  lien  on  the  356^- 
acre  tract,  eighth  on  all  the  other  lands  ex- 
cept the  109-acre  tract,  upon  which  it  was 
the  seventh.  On  the  Ist  day  of  December, 
1897,  the  court  entered  another  decree,  in 
which  it  set  aside,  annulled,  and  vacated  the 
deed  by  which  Douglas  and  wife  convened  to 
Anne  E.  Ruley  the  227-acre  tract  of  land  as 
to  4^  of  said  tract  of  land,  and  decreed  that 
Anne  E.  Ruley  have  and  hold  the  other  X 
of  it.  It  was  further  decreed  that  upon  said 
U  of  the  land  W.  S.  Stuart  had  a  lien  for 
$143.25,  subject  to  a  credit  of  $ Com- 
missioners were  appointed  to  go  upon  and 
£artition  the  lana.  On  the  22d  day  of 
[arch,  1898,  the  report  of  the  commissioners 
gave  to  Anne  E.  Ruley  53^  acres  of  the  227- 
acre  tract,  and  was  confirmed.  On  the  same 
day  Anne  E.  Ruley  appeared,  and  docketed 
her  .motion  and  notice  to  set  aside  the  decree 
of  December  1,  1897,  setting  aside  and  va- 
cating the  deed  as  to  the  |f  of  the  227-acre 
tract  of  land,  and  she  was  given  leave  to  file 
her  separate  answer,  which  was  done.  The 
errors  for  which  it  was  asked  that  the  de- 
cree be  set  aside  were  that  prior  to  the 
March  term,  1898,  when  the  report  of  the 
commissioners  was  confirmed,  D.  C.  Ruley, 
the  husband  of  Anne  E.  Ruley,  had  departed 
this  life,  leaving  many  children  and  heirs  at 
law  surviving  him,  and  the  suit  had  riot  been 
revived;  that  by  the  decree  of  September  6, 
1894,  the  whole  227  acres  of  land  was  in  ef- 
fect, if  not  in  terms,  ascertained  to  be  the 
property  of  said  Anne  E.  Ruley,  and  not 
subject  to  any  lien  of  the  creditors  of  F.  J. 
nnd  D.  G.  Ruley;  and  that  the  deed  for  said 
tract  of  land  retains  on  its  face  a  lien  for 
purchase  money,  and  the  grantor  is  not 
made  a  party  to  the  bill,  and  there  is  no 
averment  in  the  bills  that  the  lien  has  been 
discharged.  In  her  answer  she  denies  that 
there  was  any  fraudulent  conduct  on  her 
part  in  reference  to  said  land,  and  insists 
that  she  had  paid  $1,000  on  account  of  that 
land  and  is  entitled  to  more  than  -^  of  it; 
and  denies  the  allegation  in  the  bill  that  the 
consideration  of  $1,117.17,  mentioned  in  the 
deed  as  the  consideration  for  the  land,  was 
fraudulent  or  false.  The  causes  were  then 
revived  against  the  widow,  administratrix, 
and  heirs  at  law  of  D.  C.  Ruley.  At  June 
rules,  1898,  W.  S.  Stuart  filed  an  amended 
and  supplemental  bill  and  bill  of  revivor,  re- 
citing the  former  proceedings  had  in  the  two 
causes,  and  again  alleging  the  fraudulent 
conveyance  as  to  ff  of  the  227-acre  tract  of 
land.  On  the  25th  day  of  July,  1898,  an  or- 
der was  made  showing  the  filing  of  a  peti- 
tion by  W.  L.  Stinespring  and  B.  W.  Foley 
asking  to  be  admitted  as  parties  plaintiff  to 
the  case  made  by  the  amended  and  supple- 
mental bill  and  bill  of  revivor.  The  petition 
of  Stinespring  sets  up  a  claim  of  $1,000, 
which  has  been  adjudicated  to  him  by  the  de- 
cree of  September  6,  1894,  and  alleges  tiie 
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fraudulent  conveyance  of  the  227  acres  of 
land.  The  petition  of  Foley  sets  up  the  two 
amounts  decreed  to  him  hereinbefore  men- 
iioned  and  four  other  small  amounts,  and 
alleges  the  fraudulent  conveyances  as  afore- 
said. On  the  first  Monday  in  July,  I89S,  the 
amended  and  supplemental  bill  and  bill  of 
revivor  was  taken  for  confessed  as  to  all  the 
defendants  except  Anne  E.  Huley  and  the 
infant  defendants.  Mrs.  Ruley  appeared, 
and  filed  her  demurrer.  On  July  26,  1898, 
a  decree  was  entered  ordering  that  the  caus- 
es be  revived  and  proceed  against  the  widow 
and  heirs  of  D.  C.  Ruley,  deceased,  appoint- 
ing a  guardian  ad  litem  for  the  infant  de- 
fendants, overruling  the  demurrer  of  Anne 
£.  Ruley  to  the  supplemental  bill  and  bill  of 
revivor,  refusing  to  disturb  the  decree  of  De- 
•cerober  1,  1897,  setting  aside  and  vacating 
the  decree  of  March  22,  1898,  ordering 
Thomas  P.  Douglas  to  file  a  release  of  his 
vendor's  lien  (it  having  been  shown  that  the 
same  had  been  satisfied),  and  allowing  Anne 
15.  Ruley  thirty  days  in  which  to  file  her  an- 
swer. On  the  11th  day  of  August,  1898, 
Foley  sued  out  process  upon  his  petition, 
which  was  afterwards  returned  executed, 
but  there  was  no  appearance  except  as  to  the 
infant  defendants  by  their  guardian  ad  litem 
and  as  to  Anne  £.  Ruley,  whose  answer  to 
the  supplemental  and  amended  bill  is  sub- 
stantially the  same  as  her  former  answer, 
-with  the  additional  averment  that  she  had 
•owne^  said  227  acres  of  land,  and  occupied 
and  used  the  same  as  her  own  for  more  than 
^ve  years  next  before  the  institution  of  the 
plaintiffs'  suit  and  before  the  filing  of  the 
•original  bill.  On  the  26th  day  of  November, 
1898,  a  decree  was  entered  in  which  the  par- 
tition made  by  the  commissioners  was  again 
confirmed.  It  was  further  adjudged,  or- 
dered, and  decreed:  That  the  claim  of  W. 
"S.  Stuart  for  $559.41,  subject  to  a  credit  of 
$83.91,  his  claim  for  $236.27,  subject  to  cred- 
its of  $134.31  and  $35.44,  and  his  claim  for 
$143.25,  subject  to  a  credit  of  $80,  consti- 
tute liens  equal  and  first  in  priority  on  the 
174  acres  and  34  poles  of  land,  being  the 
residue  of  the  227  acres  after  assigning  to 
the  widow,  Anne  E.  Ruley,  her  portion  of  it. 
That  the  claim  of  J.  B.  Markey  for  $284.- 
61;  the  claim  of  the  Merchants'  National 
Bank  for  $620.67,  subject  to  a  credit  of 
$299.94,  realized  thereon  from  the  proceeds 
of  the  sales  of  the  other  lands;  and  the 
■claim  of  W.  S.  Stuart,  administrator,  for  the 
sum  of  $430.18,  subject  to  the  credit  of  $6.- 
53, — constitute  liens  equal  and  second  in 
priority  on  said  land.  That  the  sum  of 
$141.62  in  favor  of  J.  V.  Blair,  the  sum  of 
$589.43  in  favor  of  W.  L.  Stinespring,  and 
the  five  sums  in  favor  of  B.  W.  Foley,  aggre- 
^ting  $1,269.90,  subject  to  a  credit  of  $200.- 
48,  constitute  liens  equal  and  third  in  pri- 
ority on  said  land.  That  the  sum  of  $2o.27 
in  favor  of  Farr  constitutes  the  fourth  lien 
on  one  half  of  said  land.  That  the  purchase 
money  of  said  land  was  paid  out  of  tne  funds 
of  F.  J.  and  D.  C.  Ruley,  and  the  widow  was 
therefore  not  entitled  to  dower  in  said  land ; 
and  that  in  default  of  payment  of  the  sev- 
eral sums  decreed  to  be  liens  upon  said  land 
within  thirty  days  from  the  rising  of  the 
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court  said  land  be  sold.  From  the  sale  of 
said  land  $2,088  was  realized,  and  on  the  1st 
day  of  April,  1899,  the  court  confirmed  the 
sale,  and  decreed  that  the  costs  be  paid  out 
of  said  fund,  and  that  the  residue  be  applied 
in  discharge  of  the  liens  on  the  land  m  the 
order  of  priority  fixed  in  the  decree  of  No- 
vember 26,  1898.  As  to  these  last  two  de- 
crees an  appeal  and  supersedeas  was  allowed 
bv  this  court  upon  the  petition  of  B.  W. 
Foley,  who  insists  that  the  court  erred  in 
changing  the  order  of  priority  fixed  in  the 
decree  of  September  6,  1894,  under  which 
two  of  his  claims,  amounting  to  more  than 
$1,000,  would  have  been  out  of  the  proceeds 
of  said  174  acres  and  74  poles  of  land. 

The  record,  as  it  appears  here  now,  is  not 
clear  as  to  whether  all  the  debts  decreed  to 
be  paid  out  of  the  proceeds  of  the  174  acres 
of  land  are  partnership  liabilities.  The  re- 
port of  the  commissioner  is  not  in  the  rec- 
ord. The  debts  decreed  to  Stuart,  the  Mer- 
chants' National  Bank,  Blair,  Stinespring, 
and  Foley  are  all  partnership  debts.  By 
reference  to  the  record  as  it  appears  in  the 
case  of  Foley  v.  Ruley f  reported  in  43  W.  Va. 
513,  27  S.  E.  268,  it  is  found  that  the  debU 
decreed  in  favor  of  J.  B.  Markey  and  W.  S. 
Stuart,  administrator,  were  originally  lia- 
bilities of  F.  J.  Ruley  &  Bro.,  the  firm. 
Hence  all  the  claims  to  which  preference 
was  given  over  the  appellant  in  the  two  de- 
crees of  which  he  complains  are  of  that  class 
of  liabilities  to  which  his  own  belongs.  It 
having  been  shown  that  the  land  was  pur- 
chased with  money  belonging  to  the  firm, 
and  was  conveyed  to  Anne  E.  Ruley  with  in- 
tent to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  firm,  the  money  thus  diverted 
from  the  partnership  assets,  the  firm  being 
insolvent,  was  not  thereby  converted  into  in- 
dividual property.  It  remained  a  part  of 
the  assets  of  the  firm.  Darby  v.  Oilligan, 
33  W.  Va.  246,  6  L.  R.  A.  740,  10  S.  E.  400; 
Baer*8  Sons  v.  Wilkinson,  35  W.  Va.  422,  14 
S.  E.  1.  In  the  latter  of  these  cases  it  it 
held  that,  where  one  of  two  partners  under- 
takes to  convey  the  whole  firm  property  by 
a  deed  in  which  his  individual  debts,  or  debts 
other  than  those  of  the  firm,  are  given  pref- 
erence, \\dthout  consulting  the  other  part- 
ner, though  present,  or  within  easy  reach, 
and  without  ratifying  or  concurring  in  such 
assignment,  is  ineffectual  to  deprive  the 
creditors  of  the  firm  of  their  right  to  have 
the  social  assets  applied  to  pay  the  social 
debts.  Syllabus  2.  The  court  below  was 
right,  therefore,  in  applying  the  proceeds  of 
this  land  to  the  payment  of  the  nrm  liabili- 
ties. 

Did  it  err  in  changing  the  order  of  prefer- 
ence or  priority  fix^  by  the  decree  of  Sep- 
tember 6,  1894,  which  was  affirmed  by  this 
court  upon  appeal?  That  decree  determined 
the  liens  and  the  order  of  priority  upon  all 
the  lands  except  the  227-acre  tract.  As  to 
that  the  decree  recites  that  all  action  is  de- 
ferred or  postponed.  It  did  not  fix  the  stat- 
us of  any  creditor  with  reference  to  that 
tract  of  land,  although,  at  the  time  that  de- 
cree was  made  and  entered,  the  answer  of  F. 
J.  and  D.  C.  Ruley  admitted  that  the  greater 
portion  of  the  purchase  money  had  been  paid 
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b^  them,  or  by  F.  J.  Ruley  k  Bro ,  and  the 
bill  had  been  taken  for  confessed  as  to  Anne 
£.  Ruley.  The  reason  for  this  postpone- 
ment may  have  been  the  probability  that  the 
proceeds  of  the  other  lands  would  be  suffi- 
cient to  pay  all  the  debts,  aiid  leave  the  de- 
fendant Anne  £.  Ruley  in  the  enjoyment  of 
the  proper^  she  claimed ;  for,  as  between  F, 
J.  and  D.  C.  Ruley  and  her,  the  conveyance 
was  good,  and  could  not  be  disturbed,  but 
was  not  good  against  their  creditors.  How- 
ever this  may  be,  that  decree  gave  no  cred- 
itor any  lien  or  interest  in  that  tract  of  land. 
The  contention,  therefore,  that  the  order  of 
priority  given  by  the  decree  of  September  6, 
1804,  was  disturbed  or  changed  by  the  sub- 
sequent decrees  made  in  these  causes,  is  un- 
tenable. No  such  order  had  been  established 
as  to  this  land.  As  to  it  the  court  could  do 
nothing  other  than  take  up  the  record  of  the 
causes  when  ready  for  the  final  hearing,  and 
decree  according  to  thie  rights  of  the  parties 
as  then  disclosed. 

It  is  contended  by  counsel  for  appellant 
that  the  court  erred  in  not  compelling  Stu- 
art, administrator,  Markey,  and  the  Mer- 
chants' National  Bank  to  resort  to  the  real 
estate  of  A.  G.  Holmes  and  J.  W.  Hammond 
for  the  payment  of  their  debts,  because  they 
had  liens  upon  two  funds,  while  Foley,  Blair, 
and  Stinespring  had  liens  only  upon  the  real 
estate  of  the  Ruleys.  And,  first,  upon  the 
social  property  of  the  firm,  it  appears  that 
the  liability  of  Holmes  was  that  of  surety 
for  F.  J.  Ruley  &  Bro.  This  court  held  in 
McClaskey  v.  O'BHen,  16  W.  Va.  791,  that 
"marshaling  should  not  be  enforced  to  the 
prejudice  of  a  third  party.  As  subrogation  is 
an  equity,  it  will  not  be  enforced  when  the  ef- 
fect will  be  to  prejudice  or  impair  the  rights 
of  third  persons,  it  being  well  settled  that, 
where  both  parties  have  an  equal  claim  to 
the  consideration  of  a  chancellor,  the  law 
will  be  suffered  to  take  its  course."  The 
right  of  a  creditor,  who  has  the  power  to  re- 
sort to  one  of  two  funds,  to  compel  another 
creditor,  who  has  a  lien  upon  both,  to  resort 
to  the  other  fund,  is  a  mere  equity.  The 
right  of  a  surety  to  be  subrogated  to  the  lien 
of  the  creditor  against  his  principal  is  also 
an  equity,  and  one  of  at  least  equal  dignity 
with  the  other.  The  court  did  not  err  in  ex- 
empting from  sale  the  property  of  Holmes, 
if  it  was  right  in  giving  preference  over  the 
claim  of  Foley  to  the  deuts  for  which  Holmes 
was  bound  as  surety,  which  is  the  subject  of 
the  next  inquiry.  From  the  statement  of 
the  case  hereinbefore  given,  it  will  be  seen 
that  Stuart,  in  his  original  bill,  filed  in  Feb- 
ruary, 1804,  made  th^  first  attack  upon  the 
deed  from  Douglas  to  Anne  E.  Ruley.  The 
next  attack  was  made  upon  it  in  the  answer 
of  A.  C.  Holmes,  filed  at  March  rules,  1894. 
Tlie  next  was  in  the  petitions  filed  by  Farr, 
Stuart,  administrator,  Markey,  and  the 
Merchants'  National  Bank,  all  filed  at  the 
same  time,  on  the  first  Monday  in  December, 
1897.  The  next  was  by  Stuart  in  his  amend- 
ed and  supplemental  bill  and  bill  of  revivor, 
filed  at  June  rules,  1898.  Following  this 
are  the  petitions  of  Stinespring  and  Foley, 
filed  on  the  25th  day  of  July,  1898.  How 
the  claim  of  J.  V.  Blair  became  classed  with 
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I  these  does  not  appear.  The  decree  recites 
'  that  the  cause  was  heard  on  his  petition  and 
answer,  but  they  are  not  found  in  the  record, 
and  when  they  were  filed  does  not  appear. 
Except  as  to  the  small  claim  of  Farr,  the 
order  of  priority  established  in  the  decree 
corresponds  with  the  order  in  time  of  the 
filing  of  these  papers  assailing  the  validity 
of  the  deed.  Tne  Farr  claim  was  postponed 
because  it  was  not  a  firm  liability,  and  he 
had  no  right  to  participate  in  the  proceeds 
of  the  social  property  until  after  the  pay- 
ment of  the  firm  debts.  The  decree  so  states 
and  provides. 

Goming  now  to  the  real  question  in  the 
case,  namely,  whether  the  creditors  are  en- 
titled to  priority,  as  to  the  land  fraudulent- 
ly conveyed,  according  to  the  dates  of  their 
respective  attacks  upon  the  fraudulent  con- 
veyance, or  whether,  they  being  all  judg- 
ment creditors,  they  shall  have  priority  ac- 
cording to  the  dates  of  their  judgement,  it  is 
found  that  the  decisions  do  not  present  the 
matter  very  clearly.  This  is  probably  be- 
cause the  question  does  not  very  often  arise, 
and  the  courts  have  not  had  occasion  to  pass 
upon  it  as  a  matter  of  serious  contention  be- 
tween litigants.  It  has  frequently  been 
held  that  the  creditor  who  first  files  his  bill 
obtains  thereby  a  priority,  and  is  entitled  to 
be  first  paid  from  the  proceeds  of  the  sale  of 
the  property,  the  fraudulent  conveyance  of 
which  is  set  aside,  if  there  are  no  valid- prior 
liens.  Clark  v.  Figgins,  31  W.  Va.  156,  6  S. 
E.  643.  A  deed  may  be  assailed  as  fraudu- 
lent by  bill,  answer,  or  petition,  and  prefer- 
ences thereby  acquired,  each  creditor  obtain- 
ing a  lien  from  the  time  he  makes  his  attack 
upon  the  deed.  Sweeny  v.  Wheeling  Orape 
Sugar  d  Ref,  Co,  30  W.  Va.  443,  4  S.  E.  431. 
Now,  if  by  prior  lien  is  meant  the  lien  of  a 
judgment  recovered  before  the  date  of  the 
conveyance,  this  is  all  very  plain.  Such  a 
judgment  is  clearly  a  lien  upon  the  property, 
and  prior  to  that  of  the  attacking  creditor. 
But  how  stands  the  case  with  a  creditor  who 
obtains  his  judgment  after  the  date  of  the 
conveyance?  Has  he  a  lien  upon  the  prop- 
erty which  has  been  fraudulently  or  volun- 
tarily conveyed  away  ?  If  so,  and  it  was  re- 
covered before  any  attack  was  made  upon 
the  fraudulent  deed,  that  judgment  would 
also  be  a  prior  valid  lien.  All  the  creditors 
contending  here  are  judgment  creditors. 
None  of  them  acquired  their  judgments  when 
the  land  in  question  was  in  the  hands  of  the 
judgment  debtors.  The  title  to  it  never  was 
vested  in  th^m  by  deed.  Their  money  paid 
for  it,  but  it  was  conveyed  by  Douglas  di- 
rectly to  Anne  E.  Ruley.  If  these  judg- 
ments were  liens  upon  that  land  before  the 
deed  was  set  aside,  the  decree  changing  the 
order  of  priority  is  erroneous.  If  they  were 
not  liens  upon  it,  the  decree  is  right.  Sec- 
tions 5  ana  6  of  chapter  139  of  the  Gode 
reads  as  follows :  "  "Every  judgment  for 
money  rendered  in  this  state  heretofore  or 
hereafter,  against  any  person,  shall  be  a  lien 
on  all  real  estate  of  or  to  which  such  person 
shall  be  possessed  or  entitled  at  or  after  the 
date  of  such  judgment,  or,  if  it  was  rendered 
in  court,  at  or  after  the  commencement  of 
the  teim  at  which  it  was  so  rendered ;  except 
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follows:  No  judgment  shall  be  a  lien  on 
real  estate  a^inst  a  purchaser  thereof  for 
valuable  consideration  without  notice,  unless 
it  be  docketed  according  to  the  third  and 
fourth  sections  of  this  chapter  in  the  county 
wherein  such  real  estate  is,  either  within 
sixty  days  next  after  the  date  of  the  judg- 
ment or  before  a  deed  therefor  to  said  pur- 
chaser is  delivered  for  record  to  the  clerk  of 
the  county  court.  Provided,  that  the  judg- 
ment of  a  justice  of  the  peace  shall  not  be  a 
lien  on  real  estate  as  against  such  purchas- 
er, until  the  same  is  dodceted  as  aforesaid." 
The  land  in  question  is  proceeded  against  as 
the  land  of  F.  J.  Ruley  &  Bro.  It  having 
been  purchased  with  their  money,  and  it  hav- 
ing been  virtually  turned  over  to  Anne  E. 
Ruley  by  them  voluntarily,  and  for  no  con- 
flideration  deemed  valuable  in  law,  it  must 
be  regarded  as  their  land  so  far  as  the  rights 
of  creditors  are  concerned ;  for,  under  §  1  of 
chapter  74  of  the  Code,  such  conveyance  of 
real  estate  or  transfer  of  personal  property 
is  void  as  to  creditors.  It  will  be  noticed 
that  the  lien  of  a  judgment  on  real  estate  is 
good  as  to  everybody  except  a  purchaser  for 
valuable  consideration  without  notice,  and 
good  against  such  purchaser  if  docketed  as 
required  by  law.  While  the  statute  says  a 
voluntary  conveyance  or  transfer  is  void  as 
to  creditors,  such  statutes  have  been  held  to 
be  not  so  far  void  as  to  give  a  judgment 
creditor  a  lien  upon  the  property  so  con- 
ve^'ed.  These  cases  hold  tnat  a  fraudulent 
conveyance  is  not  void,  but  voidable,  and 
that  it  is  valid  as  between  the  parties  and  as 
to  the  plaintiff  until  attacked.  Black, 
Judgro.  I  423,  and  cases  there  cited.  In  the 
same  section  this  author  says:  "But,  on 
the  other  hand,  many  well-considered  cases 
hold  that  a  subsequent  judgment  is  a  lien 
on  land  previously  convey^  in  fraud  of 
creditors,  and  that  the  judgment  creditor 
may  treat  the  conveyance  as  simply  void, 
and  may  rest  exclusively  upon  nis  legal 
remedies,  without  invoking  the  aid  of  a 
court  of  equity;  that  is,  he  may  proceed  to 
sell  the  land  upon  execution,  leaving  it  to 
the  sheriff's  vendee  to  impeach  the  fraudu- 
lent conveyance."  While  a  judgment  could 
not  be  so  enforced  by  execution  in  this  state, 
and  resort  must  be  had  to  a  court  of  equity 
to  subject  to  sale  the  real  estate  of  the  judg- 
ment debtor  and  to  set  aside  fraudulent  or 
voluntary  conveyances,  no  good  reason  ap- 
pears why  such  conveyances,  in  adjusting 
priorities  among  creditors,  should  not  be 
treated  as  void  as  the  statute  says  it  is,  nor 
why  the  statute  making  every  judgment  a 
lien  upon  the  real  estate  of  the  debtor  should 
not  be  held  to  give  such  a  lien  in  the  case  of 
a  judgment  subsequent  to  the  execution  of  a 
fraudulent  conveyance.  The  exception  made 
in  §  6  tends  to  show  such  a  legislative  pur- 
pose. If  such  a  judgment  is  not  a  lien  upon 
such  property,  for  what  purpose  or  reason 
did  the  legislature  make  that  exception? 
While  the  courts  of  different  states  are  not 
agreed  upon  the  question,  we  have  a  decision 
of  the  court  of  appeals  of  Virginia,  in  Wal- 
lace V.  Treakle,  27  Qratt.  479,  which  is  di- 
rect^ly-  in  point.  That  decision  ought  to 
have  peculiar  force  with  us  for  the  reason 
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that  our  statutes  relating  to  judgment  liens- 
and  fraudulent  conveyances  are  practically 
the  same  as  those  of  Virginia.  They  had' 
their  origin  in  Virginia.  In  addition  to  S 
1  of  chapter  74  and  §§6  and  6  of  chapter 
139,  I  2  of  chapter  133  must  be  considered. 
That  section  is  as  follows:  "A  creditor,  be- 
fore obtaining  a  judgment  or  decree  for  his 
claim,  may  institute  any  suit  to  avoid  a  gift, 
conveyance,  assignment,  or  transfer  of,  or 
charge  upon,  the  estate  of  his  debtor,  which 
he  might  institute  after  obtaining  such  judg- 
ment or  decree,  and  he  may  in  such  suit  have 
all  the  relief  in  respect  to  said  estate,  which 
he  would  be  entitled  to  after  obtaining  a 
judgment  or  decree  for  the  claim  which  he 
may  be  entitled  to  recover."  That  is  the 
statute  which  is  construed  in  WcUldce  v. 
Treakle,  and  that  is  the  first  case  in  which 
a  construction  of  that  statute  is  given.  In 
the  opinion  Judge  Christian  says:  "It  ia 
plain  by  the  very  terms  of  this  statute  the 
creditor  assailing  successfully  a  fraudulent 
conveyance  is  placed  in  the  same  position, 
and  is  entitled  to  the  same  relief,  as  if  he 
had  already  obtained  a  judgment  or  decree 
against  his  debtor.  What  is  that  position,, 
and  what  is  that  relief?  Plainly,  a  lien  up- 
on the  property  of  the  debtor,  just  as  if  ne 
had,  at  the  filing  of  his  bill,  already  ob- 
tained a  judgment  or  decree.  The  statute 
places  the  cr^itor  who  assails  a  fraudulent 
conveyance,  if  he  succeeds  in  vacating  it, 
in  the  position  of  one  already  having  ob- 
tained a  judgment  or  decree,  and  his  lien 
subsists  from  the  time  of  filing  his  bill." 
In  that  case  one  judgment  had  been  ac- 
quired before  the  date  of  the  fraudulent  con- 
veyance.  Other  judgments  had  been  recov- 
ered after  the  date  of  the  deed  and  before 
the  bill  was  filed,  and  there  were  creditors 
at  large.  The  court  held  that  in  distribute 
ing  the  funds  it  was  to  be  applied, — First, 
to  pay  the  judgment  recovered  before  the 
deed  was  made ;  second,  to  the  judgments  re- 
covered before  the  bill  was  fifed;  third,  ta 
the  creditors  at  large  who  joined  in  the  bill ; 
fourth,  to  the  creditors  by  petition  before 
the  death  of  Henderson  in  the  order  in  which 
their  petitions  were  filed;  fifth,  to  all  the 
other  creditors  pro  rata»  No  West  Virginia 
case  has  been  found  in  which  this  question 
has  been  discussed,  but  the  argument  of 
Judge  Christian  is  a  strong  one.  The  stat- 
ute gives  the  creditor  such  relief  in  respect 
to  the  estate  as  he  would  be  entitled  to  after 
obtaining  a  judgment  or  decree  for  the  claim 
which  he  might  be  entitled  to  recover.  The- 
language  of  the  statute  puts  the  attacking 
creditor  upon  the  ground  occupied  by  the 
judgment  creditor,  and  by  construction  the 
court  of  appeals  of  Virginia  and  this  court 
have  determined  that  it  gives  the  attacking 
creditor  a  lien,  because  it  gives  him  the 
same  relief  which  he  would  he  entitled  to 
after  obtaining  a  judgment  for  the  claim. 
Therefore  in  so  construing  that  statute,  the 
courts  hold  that  a  judgment  is  a  lien  upon 
real  estate  fraudulently  conveyed  by  the 
debtor  before  the  date  of  the  judgment.  Ob- 
taining^ judgment  against  the  debtor  gives  a 
lien.  Filing  a  bill  under  §  2  of  chapter  133 
to  set  aside  the  fraudulent  conveyance  givea 
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the  attacking  creditor  a  lien.  That  is  the 
starting  point  of  all  these  decisions.  If 
judgment  is  recovered  before  such  a  bill  is 
filea,  the  judgment  creditor  has  priority; 
if  after  the  bill  is  filed,  the  attack- 
ing creditor  has  priority.  In  reaching 
this  conclusion  the  equitable  principle 
that  the  diligent  are  to  be  favored  is 
not  overlooked.  A  judgment  creditor,  with- 
out filing  a  bill  to  set  aside  the  fraudulent 
conveyance  or  to  enforce  the  lien  of  his  judg- 
ment, and  incidentally  set  aside  the  fraudu- 
lent conveyance,  could  never  satisfy  his 
judgment  out  of  the  property.  By  his  fail- 
ure to  institute  such  proceedings  the  gran- 
tee in  the  fraudulent  conveyance  would  keep 
the  property,  and  the  judgment  creditor 
would  never  be  paid.  To  obtain  relief  it  is 
just  as  necessary  that  he  come  into  a  court 
of  equity  as  it  is  that  the  creditor  at  lar^e 
file  his  bill  under  said  S  2.  He  who  files  his 
bill  first  shows  the  greater  diligence  in  re- 
spect to  that  matter.  But,  the  judgment 
creditor  having  asserted  his  claim  in  a  court 
at  law  before  the  creditor  at  large  took  any 
step  whatever,  it  may  be  doubted  whether 
the  latter  has  been  the  more  diligent  or  has 
been  first  to  assert  his  claim.  However  that 
may  be,  the  construction  put  upon  the  stat- 
ute in  question  in  Wallace  v.  Treaklet  which 
has  undoubtedly  been  followed  in  this  state, 
although  the  question  has  never  come  up  for 
adjudication  in  this  court,  is  so  logical  and 
reasonable,  and  so  well  considered,  that  it 
ought  not  to  be  disturbed.  It  is  a  case  out 
^f  which  this  whole  doctrine  of  preference 
*'rcquired  under  said  statute  arises.  It  goes 
n.)  further  than  is  here  stated.  This 
court  has  never  extended  or  enlarged  it,  nor 
in  any  way  altered  the  rule  as  there  laid 
down.  To  change  it  now  would  be  to  tear 
up  the  very  foundation  of  the  whole  doc- 
trine. 

The  conclusion  is  that  the  decree  com- 
plained of  is  erroneous.  The  judgment  cred- 
itors must  be  piven  priority  according  to 
the  dates  of  their  judgment  against  the  firm 
of  F.  J.  Ruley  ft  Bro.,  instead  of  according 
to  the  date  of  the  filing  of  pleadings  attack- 
ing the  fraudulent  conveyance. 

Said  decree  must  therefore  he  reversed, 
and  the  cause  remanded  to  the  Circuit  Cburt 
of  Ritchie  County,  to  be  further  proceeded 
with  according  to  the  principles  herein  an- 
nounced, and  further  according  to  the  rules 
and  principles  of  equity. 


Henry  SCHMULBACH  et  al.,  Plffa.  in  Etr,, 

V. 

Joseph  SPEIDEL  et  al. 


( 


W.  Va ) 


*1.     Mnndamnfl   lien   to   correct   an    Im- 
proper amotion  from  office,  and  to  re- 

*Headnote8  by  Poffenbaroeb,  J. 


NoTK. — For  a  case  somewhat  similar  to  this, 
as  to  what  constitutes  a  majority  of  a  munici- 
pal council,  see,  in  this  series,  Pollasky  v. 
Schmld  (Uich.)  ante,  614,  and  footnote  thereto. 
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store  to  the  full  enjoyment  of  his  franchise  a 
person  who  has  been  improperly  deprived 
thereof;  and  when  one  has  been  wrongfully 
deprived  of  hU  office  by  the  Illegal  appoint- 
ment of  another  the  writ  lies  to  compel  hit 
restoration,  though  the  person  appointed  ia 
his  stead  be  in  possession  de  facto. 
2.  'When  a  city  conncll  la  composed  of 
t^vro  bodies,  called  <<branclies,"  a  naa- 
Jorlty  of  each  of  which  is  necessary  to  a 
quorum,  which  by  law  are  required  to  meet 
in  Joint  session  at  the  first  meeting  after  the 
regular  charter  election,  or  as  soon  there- 
after as  practicable,  and  elect  certain  city 
officers;  and  at  such  a  regular  meeting  fewer 
members  than  a  quorum  appear  in  each 
branch,  and  the  charter  empowers  a  smaller 
number  than  a  quorum  to  adjourn  from  time 
to  time  and  compel  the  attendance  of  absent 
members ;  and  in  pursuance  thereof  the  coun- 
cil has  theretofore  provided  by  ordinance 
that  such  smaller  number  may  order  the  city 
sergeant,  or  any  of  his  deputies,  to  arrest 
the  absent  members,  or  any  of  tbem,  and 
cause  them  to  appear  forth witli  at  the  place 
of  meeting,  and  there  to  remain  until  the 
meeting  adjourn  or  leave  of  absence  be  given, 
and  has  also  previously  provided  by  ordinance 
that  the  first  branch,  upon  notice  by  mes- 
senger from  the  second  branch,  shall  proceed 
in  a  body  to  the  chamber-  of  the  second 
branch,  and  proceed  to  elect  officers,  a  quor- 
um of  each  being  present ;  and  such  smaller 
number  than  a  quorum  so  meeting  do  cause 
the  absent  members  to  be  so  arrested  and 
compelled  forthwith  to  attend,  and  l>efore  any 
adjournment  in  either  branch  Is  had  the  sec^ 
ond  branch,  by  messenger,  gives  such  notice, 
and  thereupon  the  presiding  officer  of  the 
first  branch  and  a  minority  of  its  membert 
proceed  willingly  and  the  others  under  com- 
pulsion into  the  chamber  of  the  second 
branch,  and  the  election  of  officers  is  there 
proceeded  with,  and  a  majority  of  each  first 
branch  refuse  to  vote  in  such  election,  but 
a  majority  of  all  the  members  in  such  Joint 
session  do  vote  for  the  persona  elected, — 
such  election  is  valid. 

(December  18,  1901.) 

Ij^RROR  to  the  Circuit  Court  for  Ohio 
J  County  to  review  a  judgment  in  favor 
of  defendants  in  a  mandamus  proceeding  to 
compel  recognition  of  petitioners  as  the 
board  of  public  works  of  the  city  of  Wheel- 
ing.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Caldwell  ft  Caldwell,  for 
plaintiffs  in  error: 

The  first  and  second  branches  of  the  city 
council  were  created  by  the  legislature  to 
act  as  checks  on  one  another.  Therefore 
their  joint  action  and  concurrence  are  re- 
quired by  the  city  charter  in  order  that 
they  may  legislate  or  act  in  electing  officers 
for  the  city  of  Wheeling,  or  go  into  such 
elections. 

In  order  that  the  two  branches  of  council 
may  go  into  joint  session,  they  must  first 
organize  as  the  first  and  second  branches  of 
council,  and  then  have  a  majority  "present  of 
each  branch.  Otherwise  a  majority  of  all  the 
members  of  council  would  constitute  a  joint 
session,  no  matter  to  which  branch  they  or 
any  of  them  belonged. 

The  officers  of  the  city  of  Wheeling  can- 
not be  elected  by  one  branch  of  the  city 
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•council  and  the  mayor  and  police  force  of 
the  city  against  the  will  of  the  other 
branch. 

The  injunction  ought  not  to  be  refused  to 
restore  possession  of  an  office  and  property 
violently  taken  from  an  incumbent  by  a 
claimant  whose  qualification  as  an  officer 
has  never  been  completed  by  the  acceptance 
of  his  bond  by  the  proper  public  authority, 
as   required  by  law. 

(xtiilloite  V.  Poincy,  41  La.  Ann.  333,  5  L. 
R.  A.  403,  6  So.  507;  2  High,  Inj.  2d  ed. 
i  1315;  Poyntz  v.  Shackelford,  21  Ky.  L. 
Rep.  1323,  54  S.  W.  855;  State  ex  rel.  Fair- 
banka  v.  Snohomish  County  Super.  Ct,  17 
Wash.  12,  48  Pac.  741;  Huntington  v.  Cast, 
149  Ind.  259,  48  N.  E.  1025;  Parsons  v. 
Durand,  150  Ind.  203,  49  N.  E.  1047; 
Braidy  v.  Theritt,  17  Kan.  468. 

Messrs.  John  J.  Coniff  and  Henry  If. 
Rnasell,  for  defendants  in  error: 

The  plaintiffs  chose  the  wrong  remedy  in 
the  case  at  bar,  even  if  they  were  entitled 
to  relief  through  the  medium  of  any  proceed- 
ing. 

Smith  V.  Dyer,  1  Call  (Va.)  562;  Dew 
y.  Sweet  Springs  Dist.  Judges,  3  Hen.  &  M. 
1,  3  Am.  Dec.  639;  Booker  v.  Young,  12 
Gratt.  303;  Lewis  v.  Whittle,  77  Va.  415; 
Bridges  v.  Shallcross,  6  W.  Va.  562;  Mason 
County  V.  Mintum,  4  W.  Va.  300;  State  ew 
rel.  Thompson  v.  McAllister,  38  W.  Va.  485, 
24  L,  R.  A.  343,  18  S.  E.  770. 

Poffenbarser,  J.,  delivered  the  opinion 
•of  the  court: 

The  questions  to  be  disposed  of  in  this 
case  grow  out  of  proceedings  following  the 
city  election  held  in  the  city  of  Wheeling 
in  January,  1901.  The  council  of  said  city 
is  composed  of  two  branches,  known  as  the 
"first"  and  "second"  branches,  the  second 
branch  having  28  members  and  the  first 
branch  15  members.  The  second  branch 
elects  its  presiding  officer,  who  is  designated 
the  president  of  that  branch.  The  first 
brancn  is  presided  over  by  the  mayor.  By 
chapter  52  of.  the  Acts  of  the  Legislature  of 
1882  it  is  made  the  duty  of  the  council  in 
joint  session,  and  a  quorum  of  each  branch 
being  present,  at  their  first  meeting  after 
-every  regular  charter  election,  or  as  soon 
thereafter  as  practicable,  in  like  joint  ses- 
sion, to  elect  three  members  of  the  board  of 
public  works.  Upon  the  ascertainment  of 
the  result  of  said  election  it  was  found  that 
the  second  branch  was  equally  divided,  po- 
litically, there  being  14  Democrats  and  14 
Republicans.  The  first  branch  was  com- 
posed of  6  Democrats  and  9  Republicans, 
which  gave  the  Republicans  a  majority  of 
three  in  joint  session.  Prior  to  the  date 
fixed  for  the  election  of  the  members  of  the 
hoard  of  public  works, — ^February  26,  1901, 
— one  of  the  Republican  members  of  the 
second  branch  died,  and  a  Democrat  was 
elected  as  his  successor.  Three  of  the  other 
Republican  members  of  the  second  branch 
declared  it  to  be  their  intention  not  to  vote 
for  the  Republican  caucus  nominees  for  the 
'Ofiices  to  be  filled,  which  made  it  certain 
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that  said  nominees  could  not  be  elected  un- 
less further  changes  should  occur. 

The  following  are  some  of  the  rules  pre- 
scribed by  ordinance  for  the  government  of 
the  council: 

"First.  The  meeting  of  the  first  and  sec- 
ond branches  of  the  council  shall  be  held  at 
their  respective  council  chambers,  on  the 
second  and  fourth  Tuesdays  of  each  and 
every  month ;  and  also  at  such  times  as  may 
be  fixed,  on  special  order  of  adjournment." 

"  ( 59 )  A  police  officer  shall  be  detailed  for 
each  branch  of  council,  who  shall  act  as 
sergeant-at-arms  at  all  meetings." 

"(51)  Whenever,  at  the  time  appointed 
for  the  meeting  of  either  branch  of  the 
council,  there  shall  be  not  a  quorum  present, 
it  shall  be  lawful  for  the  members  of  such 
branch  who  may  be  in  attendance  to  order 
the  sergeant,  or  any  of  his  deputies,  to  ar- 
rest the  absent  members,  or  any  of  them, 
and  cause  them  to  appear  forthwith  at  the 
place  of  meeting,  and  there  to  remain  until 
the  meeting  adjourn  or  leave  of  absence  be 
given. 

"(52)'  It  shall  be  lawful  for  any  number 
of  members  of  either  branch,  less  than  a 
quorum,  who  may  have  assembled  at  the 
time  appointed  for  meeting  of  such  branch, 
to  adjourn  to  a  subseauent  time,  and  cause 
the  sergeant  or  any  deputy  to  give  notice 
to  the  absent  members  of  the  time  to  which 
such  adjournment  has  been  made,  requiring 
their  attendance  at  such  adjourned  meeting, 
under  the  penalty  of  $2  on  each  member; 
and  if  any  such  absent  member,  being  so  no- 
tified, fail  to  attend  such  adjourned  meet- 
ing, he  shall  forfeit  $2  to  the  use  of  the  city 
unless  excused  for  sufficient  reason  by  the 
branch  of  which  he  is  a  member." 

"(49)  At  all  meetings  of  council  the 
branch  first  wishing  to  adjourn  shall  notify 
the  other  branch  of  its  desire  to  do  so,  and 
the  presiding  officer  of  the  branch  so  giving 
notice  shall  not  take  a  vote  on  the  question 
of  adjournment  until  an  answer  is  received 
from  the  other  branch." 

"(18)  All  questions  shall  be  put  in  this 
form:  *As  many  as  are  of  opinion'  (a«  the 
case  may  be),  'say  "Aye."  Contrary,  "No."' 
And  in  doubtful  cases,  or  where  an  affirm- 
ative vote  of  two  thirds  of  the  members 
present  is  necessary  to  carry  the  proposi- 
tion, the  presiding  officer  may  direct  or  any 
member  may  call  for  a  division."  • 

"(23)  A  motion  to  adjourn  shall  always 
be  in  order,  unless  the  council  is  engaged  in 
voting." 

An  ordinance  passed  by  the  council  Jan- 
uary 12,  1883,  and  in  force  at  the  time  of 
said  election,  reads  as  follows:  "At  the 
first  meeting  of  council  after  the  next  regu- 
lar biennial  charter  election  in  said  city,  or 
as  soon  thereafter  as  practicable,  and  there- 
after at  the  first  meeting  of  council  after 
the  regular  biennial  charter  election,  or  as 
soon  after  such  meeting  as  practicable,  the 
second  branch  shall  give  notice  by  the  prop- 
er messenger  to  the  first  branch  that  it  is 
ready  to  proceed  to  the  election  of  such  offi- 
cers of  the  city  as  are  required  to  be  elected 
by  the  council.    Thereupon  the  first  branch 
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shall  proceed  in  a  body  to  the  chamber  of 
the  second  bi-anch,  and  they  (  a  quorum  of 
each  being  present)  shall  proceed  to  elect  by 
viva  voce  votes  in  joint  session  the  proper 
persons  to  the  offices  hereinafter  mentioned: 
One  assessor  of  the  city  of  Wheeling  for  the 
north  district,  one  assessor  of  the  city  of 
Wheeling  for  the  south  district,  collector  of 
the  city  of  Wheeling,  clerk  of  the  market, 
clerk  of  the  Centre  Market,  city  sexton,  city 
solicitor,  city  weigher,  health  officer,  keeper 
of  city  lockup,  measurer  of  lumber  and 
wood,  members  of  the  board  of  public  works 
(three  to  be  elected),  overseer  of  chain- 
gang,  receiver  of  the  city  of  Wheeling,  water 
commissioners  (three  to  be  elected),  weigh- 
master  of  the  city  of  Wheeling,  whose  term 
of  office  shall  continue  until  his  or  their 
successors  is  or  are  elected  and  qualified, 
unless  sooner  terminated  by  resignation  or 
removal  from  office  or  other  lawful  cause/' 
On  the  evening  of  February  26,  1901,  14 
members  appeared  in  the  second  branch, 
and,  the  president  being  absent,  J.  H.  Shafer 
was  elected  to  preside.  The  roll  call  show- 
ing the  absence  of  a  quorum,  those  present 
ordered  the  arrest  of  the  absent  members. 
T.  W.  Killeen,  one  of  the  Democratic  mem- 
bers, had  failed  to  qualify  in  time,  and  the 
clerk  had  omitted  his  name  from  the  roll 
as  having  forfeited  his  membership.  Kil- 
leen was  then  elected  by  the  council  as  a 
member  from  the  Sixth  ward.  Under  this 
order  Philip  Maurer  was  brought  in  under 
arrest,  and  his  presence  noted,  but  he  re- 
fused to  answer,  claiming  he  was  present  by 
force,  and  against  his  will.  Another  roll 
call  showed  15  members  present,  and  then 
D.  B.  Lavey  was  elected  to  fill  the  vacancy 
occasioned  by  the  death  of  F.  M.  Milligan, 
the  deceased  Republican  member.  At  this 
point  Mayor  Sweeney  appeared,  and  ques- 
tioned the  legality  of  the  election  of  Killeen 
and  Lavey,  because  the  first  branch  had  not 
secured  a  quorum.  The  16  members  of  the 
second  branch  thus  secured  remained  in  the 
hall  all  night,  and  numerous  roll  calls  were 
had  showing  the  same  members  present.  At 
the  time  of  the  meeting  on  said  evening  the 
journal  of  the  first  branch  showed  that  at 
the  hour  of  the  meeting  there  were  present 
six  members  and  the  mayor.  There  being 
no  quorum,  those  present  requested  the  city 
sergeant  to  arrest  and  bring  in  the  absen- 
tees. The  situation  remain^  unchanged  in 
the  branch  until  about  8:30  o'clock  tl^e  next 
morning,  the  six  members  and  mayor  re- 
maining there  all  night  awaiting  the  arrest 
and  bringing  in  of  the  absentees.  These  ab- 
sentees had  determined,  if  possible,  to  pre- 
vent the  election  at  that  time.  For  this 
they  had  reasons  to  offer.  One  was  that 
one  of  their  party  was  sick,  and  unable  to 
attend  the  meeting;  and  another  was  that 
two  more  of  them  could  not  be  present 
owing  to  engagements,  made  long  before,  to 
attend  as  performers  on  a  public  occasion, 
from  which  they  could  obtain  no  release. 
The  other  members  desired  to  postpone  the 
election  until  all  their  members  could  be 
present.  Feeling  that  it  could  only  be  ac- 
complished by  absenting  themselves,  they 
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took  that  course.  The  police  of  the  city  ar- 
rested them  during  the  night,  and  in  doin^ 
so  broke  into  the  rooms  in  which  some  of 
them  were.  At  8  o'clock  a.  m.,  February  27, 
1901,  the  sergeant  appeared  in  the  second 
branch  with  missing  members.  R.  F.  HilU 
president  of  said  branch,  took  the  chair,  and 
ordered  a  call  of  the  roll.  The  execution  of 
this  order  showed  25  members  present. 
Upon  its  completion  Robert  Hazlett  moved 
an  adjournment,  which  was  seconded  by  Mr. 
Brown.  The  motion  was  put  by  the  presi- 
dent, and  by  him  declared  to  have  carried. 
He  and  the  Republican  members  then 
started  to  or  did  leave  the  chamber,  but  they 
were  restrained,  and  brought  back  by  the 
police.  There  is  some  controversy  as  to 
whether  the  chairman  called  for  a  negative 
vote  on  the  question,  as  to  whether  the  pres- 
ident and  Republican  members  actually  left 
the  chamber,  and  as  to  whether  a  division 
was  called  for;  but  it  is  immaterial  as  to 
these  matters  under  the  principles  control* 
ling  the  case.  The  other  16  members,  rep- 
resenting the  Democratic  side,  then  selected 
J.  H.  Shafer  again  to  preside  over  the  meet- 
ing, and  detained  Hill  and  the  other  Repub- 
lican members  in  the  room,  and  thus  con- 
tinued the  meeting.  In  the  meantime  the 
absent,  members  had  been  brought  into  the 
first  branch  by  the  city  sergeant,  and  hi» 
deputies,  the  police  force  of  the  city,  a  roll 
call  was  had,  and  the  presence  of  all  the 
members  of  the  first  branch  noted.  Mr.  N. 
C.  Hamilton  then  moved  that  the  first 
branch  adjourn,  but  the  mayor  refused  to 
put  the  motion  on  the  ground  that  the  sec- 
ond branch  had  not  been  notified  of  the  in- 
tention of  the  first  branch  to  adjourn,  and 
he  sent  a  messenger  to  the  second  branch 
to  notify  it.  Upon  the  return  of  the  mes- 
senger the  motion  was  renewed,  and  the 
mayor  declined  to  entertain  it,  because  it 
was  a  dilatory  motion.  From  this  decision 
an  appeal  was  taken,  and  sustained  by  a 
vote  of  10  to  5.  The  motion  was  renewe<l, 
and  a  point  of  order  was  raised  that  it  was 
dilatory,  and  the  mayor  sustained  the  point 
of  order,  and  again  refused  to  put  it.  In 
the  petition  it  is  alleged  that  after  all  this 
a  messenger  from  the  second  branch  came 
in,  and  announced  that  said  second  branch 
was  ready  to  go  into  joint  session.  Whether 
this  occurred  Defore  or  after  the  mayor  re- 
fused to  put  the  motion  to  adjourn,  is  in 
controversy.  Upon  the  announcement  of 
that  messa<ve  the  mayor  left  the  chair,  and 
went  over  to  the  second  branch;  the  Demo- 
cratic members  of  the  first  branch  accom- 
panying him  voluntarily,  and  the  Republi- 
can members  under  the  eompulsion  of  the 
sergeant  and  his  deputies  by  order  of  the 
mayor.  The  joint  session  being  thus  con- 
stituted, properly  or  improperly,  according 
to  the  respective  contentions  of  the  defend- 
ants and  plaintiffs,  the  election  was  held, 
resulting  in  the  choice  of  persons  other  than 
the  Republican  caucus  nominees,  part  of 
those  who  were  there  under  compulsion  re- 
fusing to  vote.  The  election  resulted  in  the 
choice  of  Joseph  Speidel,  Charles  Menkemel- 
ler,  and  CHiarles  W.  Kreitet  for  members  of 
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the  board  of  public  works.    At  a  regular 
meeting  of  both  branches  of  the  council,  held 
on  March  12,  1001,  the  certificates  of  the 
oaths  of  office  and  the  joint  bond  of  Speidel, 
Menkemeller,  and  Kreiter  were  filed  in  the 
second  branch,  and  approved,  and  the  bond 
was  then  sent  over  to  the  first  branch,  with 
notice  of  the  action  of  the  second  branch. 
Upon  receiving  said  message  and  bond,  the 
first  branch  declined,  by  resolution,  to  re- 
ceive or  approve  said  bond,  but  the  mayor 
ruled  that  no  action  hv  that  body  upon  the 
bond  was  necessary.     On  the  same  night  the 
city  sergeant,  by  his  deputies,  took  charge 
of  the  office  and  books  of  the  board  of  pub- 
lic works,  under  the  direction  of  the  alleged 
new  board  of  public  works,  and  stood  suard 
over  the  same,  and  prevented  the  old  board 
and  its  clerks  from  exercising  further  con- 
trol over  them.    On  the  22d  day  of  March, 
1901,  Henry  Schmulbach,  Frederick  J.  Park, 
and  Charles  M.  Frissell,  the  members  of  said 
board  of  public  works,  claiming  that  their 
successors  had  not  been  elected,  presented 
in  the  circuit  court  of  Ohio  county  their  pe- 
tition,for  a  writ  of  mandamus,  alleging  the 
illegality  of  the  election  of  Speidel,  Menke- 
meller, and  Kreiter,  and  praying  that  an  al- 
ternative    writ     of     mandamus    might    be 
■awarded  directed  to  and  commanding  said 
Speidel,  Menkemeller,  and  Kreiter,  and  John 
S.  Ritz,  city  sergeant,  to  restore  and  admit 
petitioners  as  members  of  the  board  of  pub- 
lic works,  and  restore  to  them  the  possession 
of  their  ofiice,  books,  and  papers,  or  show 
cause  why  they  should  not  do  so;  and  that, 
after    due    and    proper  proceedings,  a  per- 
emptory writ  of  mandamus  might  be  issued 
compelling  them  to  admit  the  petitioners  to 
the  ofiices,  and  restore  to  them  the  office, 
books,  and  papers.     There  was  a  demurrer 
to  the  petition,  and  a  motion  to  quash  the 
Alternative  writ,  and  the  circuit  court  over- 
ruled  both    the    demurrer  and  the  motion. 
Thereupon  the  defendants  filed  their  return, 
which  was  held  sufficient,  and  then  the  re- 
lators filed  a  replication,  to  which  the  re- 
spondents demurred,  and  as  to  certain  por- 
tions of  the  replication  the  demurrer  was 
sustained,  and  those  portions  stricken  out. 
To  all  these  rulings  of  the  court  exceptions 
were   taken.    Evidence   was    introduced  by 
both  parties,  and  on    the    issue    the  court 
found  for  the  defendants,  to  which  finding 
the  relators  excepted,  and  moved  to  set  it 
aside,  and  grant  them  a  new  trial,  but  the 
motion  was  overruled.    The  court  then  dis- 
missed the  alternative  writ,  and  refused  the 
peremptory  writ  prayed  for  in  the  petition, 
and  rendered  judgment  for  the  defendants. 
The  decision  of  the  circuit  court  on  a  de- 
murrer to  the  petition  and  motion  to  quash 
the  alternative  writ  is  clearly  right,  and  the 
reasons  assigned  therefor  in  the  opinion  filed 
by  his  honor  Judge  Hervey  are  not  only  suf- 
ficient, but  well  stated,  and  the  following 
portions  of  said  opinion  are  approved  and 
given  as  sufficient  upon  the  affirmance  of 
that  decision  by  this  court:     "That  manda- 
mus is  the  proper  proceeding  by  which  to 
try  title  to  office  has  been  long  settled  in 
this  state.    I  have  not  been  able  to  discover 
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in  the  decided  cases  any  such  distinction  as 
that  contended  for  by  counsel  for  defend- 
ants to  the  effect  that  the  court  will  not 
pass  upon  the  title  to  oflice  in  a  proceeding 
by  mandamus  where  it  is  necessary  to  re- 
view the  proceedings  had  by  the  body  mak- 
ing the  election.  In  the  very  early  case  of 
Smith  V.  Dyer,  1  Call  (Va.)  562,  the  dis- 
trict court,  in  granting  a  mandamus  to  re- 
store Dyer  to  office  as  clerk  of  the  county 
board  of  Pendleton  county,  necessarily  re- 
viewed the  action  of  the  justices  composing 
the  county  court.  There  was  no  question  as 
to  the  jurisdiction  of  the  justices.  They 
had  the  right  to  elect  a  clerk.  But  the 
court,  in  reviewing  their  action,  passed  upon 
the  regularity  of  the  proceedings  taken  by 
them,  as  well  as  upon  the  effect  of  their  ac- 
tion. In  Dew  V.  Sweet  Springs  Dist. 
Judges,  3  Hen.  &  M.  1,  3  Am.  Dec.  639,  it 
was  held  that  mandamus  is  the  proper  rem- 
edy to  restore  a  clerk  ousted  from  his  office 
by  the  illegal  appointment  of  another.  In 
that  case  it  was  contended  that  the  injured 
party  had  another  remedy;  but  the  court 
held  that,  while  there  might  be  another 
tedious  method  of  redress,  yet  there  was  no 
other  remedy  so  well  adapted  to  the  nature 
of  the  case  as  Inandamus.  The  rule  estab- 
lished by  these  early  cases  has  always  been 
adhered  to  in  Virginia.  In  the  compara- 
tively recent  case  of  Lewis  v.  Whittle,  77 
Va.  415,  the  court,  in  discussing  mandamus 
as  the  remedy  for  a  wrongful  deprivation 
of  office,  said:  *  Wherever  there  is  a  right 
to  execute  an  office,  perform  a  service,  or 
exercise  a  franchise,  more  especially  if  it  be 
a  matter  of  public  concern,  and  a  person  is 
dispossessed  of  such  right,  and  has  no  other 
specific,  ade(|uate  remedy,  then  the  court 
ought  to  assist  by  mandamus,  upon  reasons 
of  justice,  as  expressed  by  the  writ,  and 
upon  reasons  of  public  policy,  to  preserve 
the  peace,  good  order,  and  good  government. 
It  ought  to  be  used  on  all  occasions  when 
the  law  has  established  no  specific  remedy. 
Whatever  may  be  the  rule  elsewhere,  it  may 
be  safely  laid  down  as  the  doctrine  of  this 
court  that  mandamus  is  the  true  remedy  for 
a  wrongful  deprivation  of  an  office.'  This 
broad  and  liberal  view  of  the  use  of  the  writ 
has  not  been  followed  in  many  of  the  states, 
but  the  doctrine  as  settled  in  Virginia  has 
been  adopted  in  this  state,  and,  as  I  under- 
stand it,  is  the  law  by  which  this  court  is 
to  be  governed.  It  has  also  received  the 
approval  of  courts  in  some  other  states. 
As  illustrating  its  application  to  dilTerent 
cases,  see  Conlin  v.  Aldrich,  98  Mass.  557 ; 
Harwood  v.  Marshall,  9  Md.  84.  While  I 
am  not  sure  that  the  opinion  of  the  court 
in  State  em  rel.  Thompson  ▼.  McAllister,  38 
W.  Va.  485,  24  L.  R.  A.  343,  18  S.  E.  770, 
can  be  harmonized  with  the  Virginia  deci- 
sions, I  find  nothing  in  that  case  which 
would  lead  to  the  conclusion  that  manda- 
mus is  not  a  proper  remedy  for  the  case 
made  by  the  plaintiffs'  petition.  In  State  ew 
rel.  Thompson  v.  McAllister  the  council  act- 
ed and  passed  upon  the  question  of  the  eligi- 
bility ot  the  persons  elected  to  council  whose 
right  to  office  was  in  dispute.    But  in  this 
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ease,  if  the  ayerments  of  the  petition  are 
true,  there  was  no  action  of  council,  and  the 
defendants,  without  right  thereto,  usurped 
the  offices  they  now  hold.  It  is  urged  that 
the  defendant  Ritz  should  not  be  made  a 
party  to  this  proceeding,  as  he  makes  no 
claim  to  the  oflices  in  dispute.  But  the  pe- 
tition shows  that  the  defendants  secured 
possession  of  the  office  room,  books,  and  pa- 
pers belonging  to  the  board  of  public  works, 
and  necessary  to  its  administration,  by  the 
aid  of  Ritz  as  city  sergeant,  and  that  by 
his  assistance  they  have  forcibly  retained 
possession  of  this  official  property  since  the 
time  when  it  was  put  into  their  hands.  It 
thus  appears  that  Ritz  is  acting  with  the 
other  defendants  in  preventing  the  petition- 
ers from  performing  the  duties  of  their  of- 
fice. Under  these  circumstances  Ritz  is  a 
proper  party  defendant,  as  the  writ  should 
go  to  all  persons  who  wrongfully  withhold 
from  the  petitioners  the  office  or  its  prop- 
erty. If  the  petitioners  are  entitled  to  re- 
lief, the  remedy  should  be  complete." 

In  disposing  of  the  various  assignments 
of  error,  it  is  only  necessary  to  inquire 
whether  the  joint  session  of  the  council  was 
legally  convened.  If  so,  tUe  election  was 
valid.  But  there  could  be  no  joint  session, 
and  therefore  no  election,  unless  the  two 
branches  had  been  legally  convoked.  Wheth- 
er they  were  must  be  determined  by  refer- 
ence to  the  powers  conferred  by  law  and 
rules  and  ordinances  adopted  by  the  coun- 
cil not  repugnant  to  the  law.  Section  7, 
chap.  17«  of  the  Acts  of  the  Extra  Session 
of  the  Legislature  of  1862-63,  amending  the 
charter  of  the  city  of  Wheeling,  provides  that 
"it  shall  require  the  presence  of  a  majority 
of  the  whole  number  of  each  branch  as  fixed 
by  law  to  constitute  a  quorum  for  the  trans- 
action of  business,  but  a  smaller  num1)er 
may  adjourn  from  time  to  time  and  compel 
the  attendance  of  absent  members  in  such 
way  as  council  may  have  provided."  Under 
this  statutory  power  the  council  provided 
by  ordinance  rules  51  and  52,  hereinbefore 
set  out  in  extenso.  Rule  51  empowers  any 
number  of  members  of  either  branch  in  at- 
tendance at  the  time  appointed  for  the  meet- 
ing, being  fewer  in  number  than  that' neces- 
sary to  constitute  a  quorum,  to  order  the 
sergeant  or  his  deputies  to  arrest  the  ab- 
sent members,  or  any  of  them,  and  cause 
them  to  appear  forthwith  at  the  place  of 
meeting,  ana  remain  there  until  the  meeting 
adjourn  or  leave  of  absence  be  given.  Un- 
der this  rule  a  minority  of  each  branch  met, 
and  caused  the  absent  members  to  be  brought 
in.  The  test  of  the  propriety  of  this  action 
is  whether  the  power  thus  conferred  by  the 
rule  upon  less  than  a  quorum  of  the  mem- 
bers is  in  excess  of  the  power  conferred  by 
the  statute.  The  rule  is,  in  effect,  that  any 
number  of  members  less  than  a  quorum  may 
meet  at  the  appointed  time,  and  remain  in 
the  chamber,  and  cause  the  others  to  be 
brought  in.  But  the  legislative  act  does  not 
say  that  in  terms.  It  says  they  may  ad- 
journ from  time  to  time,  and  cause  the  at- 
tendance of  absent  members.  But  the  provi- 
sion for  adjournment  from  time  to  time 
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cannot  be  construed  to  limit  or  control  the 
power  to  compel  the  attendance  of  absent 
members  in  respect  to  the  time  of  such  oom- 
pulsion.  Having  the  power  to  adjourn  and 
come  back,  and  thus  keep  the  meeting  alive, 
they  must  possess  the  inferior  power  of  re- 
maining and  causing  the  absent  members  to 
come  in  at  the  time  appointed  by  law  or  the 
city  ordinances.  In  construing  this  act  the 
legislative  purpose  must  be  kept  in  view, 
and  that  is  to  prevent  the  loss  or  failure  of 
the  meeting.  This  power,  vested  in  Ic8s 
than  a  majority  of  the  members,  must  not 
be  given  a  construction  so  technical  as  to 
impair  its  efficacy.  Moreover,  under  the 
general  parliamentary  law,  every  legislative 
assembly,  when  duly  constituted,  has  the 
power  to  compel  the  attendance  of  its  mem- 
bers. Until  so  constituted,  it  has  no  sucb 
power,  for  it  has  no  legal  existence. ,  Mem- 
bers who  are  present  merely  for  the  pur- 
pose of  organizing  cannot  compel  the  .it- 
tendance  of  others,  unless  authorized  by  th& 
law  to  which  it  is  subject.  This  statute 
does  not  say,  as  does  the  Constitution  of 
the  United  States  of  the  Congress,  a  smaller 
number  than  a  quorum  "may  be  authorized"^ 
to  compel  attendance,  but  that  they  may 
compel  it.  Cushing,  Law  A  Practice  of  L^- 
islative  Assemblies,  S  264.  The  legislature 
left  the  mode  of  compulsion  to  the  council, 
and  that  body  determined  that  it  should  be 
by  the  arrest  and  detention  of  members,  it 
necessary  to  the  accomplishment  of  the  pur- 
pose. In  the  determination  of  this  question 
of  authority  to  compel  attendance  it  is  of  no 
consequence  that  in  the  execution  of  the  or- 
der of  arrest  the  officers  entered  places  into 
which  th^  had  no  right  to  go,  or  by  means 
which  they  could  not  legally  employ.  Such 
irregularities  cannot  affect  the  validity  of 
the  exercise  of  the  power  with  which  they 
were  clothed,  although  they  may  have  beeo 
such  as  made  the  officers  liable  to  an  actiOQ 
for  damages  or  a  criminal  prosecution  for 
trespassing.  The  action  of  the  circuit  court 
in  eliminating  from  the  replication  of  the 
relators  all  allegations  in  respect  to  matters 
of  that  nature  was  clearly  right.  Tliey 
may  afford  grounds  of  redress  to  the  in- 
jured parties  in  a  proper  proceeding,  and 
they  may  have  been  wholly  unnecessary,  a» 
well  as  unjustifiable. 

Under  this  power  to  compel  attendance, 
a  quorum  was  secured  in  each  branch.  In- 
the  first  branch  all  the  members  were  present, 
and  in  the  second  25  of  the  28  members 
were  present,  and  a  roll  call  had  been  had  in 
each  Dody,  showing  their  presence.  This 
much  is  uncontroverted.  The  question  then 
arises  as  to  whether  the  two  branches  were 
still  in  session  when  the  joint  session  con- 
vened; in  other  words,  had  either  of  tliom 
adjourned,  so  that,  although  all  the  members 
of  the  first  branch  went  into  the  second, 
they  did  not  go  as  a  legally  constituted  and 
subsisting  body,  but  only  as  individuals? 
It  is  not  pretended  that  a  majority  of  the 
second  branch  favored  an  adjournment  at 
the  time  the  adjournment  was  attempted, 
nor  that  the  president  of  that  body  could 
arbitrarily  adjourn  it,  nor  that  the  motion 
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to  adjourn  was  disposed  of  in  the  usual  or- 
derly way.  It  is  admitted  that  there  was 
a  great  aeal  of  confusion  at  the  time,  and 
the  evidence  is  decidedly  contradictory  as  to 
whether  the  "noes"  were  called  for  by  the 
chair,  and  as  to  whether  any  member  de- 
manded a  division.  The  court  below,  hav- 
ing the  witnesses  present,  and  seeing  and 
hearing  them  testify,  has  decided  that  there 
was  no  adjournment,  and  this  finding,  on  a 
question  of  fact,  is  entitled  to  great  weight 
in  this  court.  But  there  is  another  insu- 
perable obstacle  to  the  finding  that  there 
was  a  legal  adjournment.  Rule  49,  adopted 
for  the  government  of  both  branches,  pro- 
vides that  the  branch  first  wishing  to  ad- 
journ shall  notify  the  other  branch  of  its 
desire,  and  that  the  presiding  officer  of  the 
branch  so  giving  notice  shall  not  take  a  vote 
on  the  question  of  adjournment  until  an  an- 
swer is  received  from  the  other  branch.  The 
principle  of  this  rule  is  observed  by  almost 
every  legislative  body  in  this  country  that 
is  composed  of  two  branches,  and  the  ex: 
ample  is  set  by  the  Congress  of  the  United 
States.  Gushing,  Law  &  Practice  of  Legisla- 
tive Assemblies,  SS  504,  506,  613.  Its  adop- 
tion and  observance  by  the  council  of  the  city 
of  Wheeling  cannot  be  considered  as  a  mere 
idle  form.  Indeed,  it  is  difficult  to  conceive 
how  two  branches  of  the  same  body  could  act 
concurrently  and  harmoniously  without  such 
a  rule.  It  must  therefore  be  held  to  be 
binding  upon  both  branches.  From  this  it 
results  that  no  adjournment  could  have 
taken  place,  for  the  president  could  not  le- 
gally put  the  motion,  as  it  is  not  claimed 
that  such  notice  was  given  and  answer  re- 
ceived. 

The  matters  set  up  in  the  replication  to 
the  return  concerning  the  election  of  Shafer 
to  preside  after  Hill  declined,  and  the  le- 
gality of  the  election  of  Killeen  and  Lavey, 
are  foreign  to  the  question,  and  the  court 
properly  struck  them  out.  After  the  ab- 
sentees were  brought  in,  there  was  a  quorum 
in  the  second  branch  without  those  two 
members.  Mr.  Hill's  refusal  to  serve  fur- 
ther as  president  could  not  prevent  the  fur- 
ther transaction  of  business.  As  to  the  ad- 
journment of  the  first  branch,  unless  it  can 
be  said  that,  because  of  the  desire  of  a  ma- 
igrity  of  its  members  to  adjourn,  evidenced 
by  conduct  alone,  which  was  frustrated  by 
the  presiding  officer,  it  must  be  deemed  and 
held  that  there  was  an  adjournment,  the 
finding  of  the  court  below  on  that  question 
was  clearly  right.  It  cannot  be  said  in  fact 
there  was  an  adjournment  of  that  body, 
however  arbitrary  and  wrong  the  conduct  of 
its  presiding  officer  may  have  been.  Courts 
of  equity  sometimes  treat  that  which  ought 
to  have  been  as  having  been  done.  But  this 
is  not  a  suit  in  equity.  As  is  well  said  by 
Judge  Hervey  in  his  opinion,  the  averments 
erf  the  alternative  writ  do  not  show  an  ad- 
journment of  the  first  branch.  If  they  did, 
they  would  fail  for  want  of  proof. 

The  convocation  of  the  joint  session  is  the 
next  subject  for  consideration.  In  this  con- 
nection it  is  claimed  that,  even  if  the  first 
brand!  was  in  session,  those  who  were  op- 
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posed  to  the  holding  of  a  joint  session  at 
that  time  could  not  oe  legally  compelled  by 
the  sergeant,  under  the  direction  of  the  pre- 
siding officer,  to  go  into  the  second  branch. 
If  the  legality  of  the  joint  session  depended 
alone  upon  this  question,  it  could  not  stand 
for  a  moment.  The  police  forc«  of  the  city 
belongs  to  its  executive  department,  and 
cannot  be  suffered  to  control,  merely  as  exec- 
utive officers,  the  deliberations  or  conduct 
of  the  council,  in  any  way  or  to  any  extent. 
It  must  be  remembered  that  the  rule  adopted 
for  compelling  attendance  provides  for  de- 
tention of  the  members  until  adjournment, 
or  until  leave  of  absence  be  given.  No  ad- 
journment had  taken  place,  nor*  had  any 
leave  of  absence  been  given.  Those  who  had 
been  brought  in  as  absentees  were  still  sub- 
ject to  and  under  the  power  which  had 
brought  them  in.  The  police  officers  were 
mere  instrumentalities  or  agents  in  the 
hands  of  those  who  were  authorized  by  the 
law  to  compel  the  holding  of  a  session  of  the 
first  branch.  Who  should  execute  the  order 
of  arrest  made  by  those  who  appear  at  the 
time  appointed  for  a  meeting?  The  persons 
designated  for  the  purpose  in  the  ordinance, 
of  course.  Who  were  the  persons  so  deisig- 
nated?  The  police  officers.  Such  is  the 
provision  of  rule  50,  which  also  makes  po- 
lice officers  sergeants  at  arms  of  both 
branches.  It  would  be  absurd  to  say  the 
chief  of  police  can  detail  one  of  his  force 
to  do  what  he  himself  cannot  do,  and  also 
to  say  that  the  sergeant  at  arms  cannot 
summon  to  his  assistance  sufficient  force  to 
execute  the  power  vested  in  him.  Nor  is  it 
material  that  the  persons  summoned  by  him 
are  members  of  the  police  force.  Their  acts 
under  him,  armed  with  the  order  of  arrest 
and  detention  lawfully  issued  by  those  em- 
powered to  compel  the  holding  of  the  meet- 
ing, are  the  acts  of  the  sergeant  at  arms, 
and  not  the  acts  of  the  police  force  merely, 
although  they  are  policemen.  Presumably  the 
minority,  in  ordering  the  sergeant-at-arms 
to  compel  the  majority  to  go  with  them  into 
the  second  branch,  acted  upon  the  beliet 
that  the  authority,  under  the  rule,  to  de- 
tain the  unwilling  members  until  adjourn- 
ment or  leave  of  absence  given,  extended  to 
the  enforcement  of  their  attendance  upon 
the  body  when  it  became  its  duty  to  repair 
to  the  second  branch.  That  contention  is 
not  without  reason.  They  did  not  go  merely 
as  individual  members  of  the  council,  but 
as  the  first  branch,  an  integral  part  of  the 
council,  although,  when  in  the  second 
branch,  the  two  branches  became  merged 
into  one  larger  body,  with  a  common  presid- 
ing officer.  When  thoy  came  out  of  the 
joint  session,  they  came  as  the  first  branch. 
It  cannot  be  otherwise,  for  the  first  branch 
had  met,  and  had  not  adjourned.  It  is 
therefore  perfectly  logical  to  say  the  power 
of  detention  vested  by  law  was  undevested 
and  operative  during  all  those  proceedings, 
and  as  effectual  to  detain  while  the  body  was 
in  transit  from  one  room  to  the  other  as 
when  the  first  branch  was  in  its  own  cham- 
ber. 

But  it  may  be  said,  How  could  the  minor* 


^38 


Webt  Virginia.  Suprbmb  Court  of  Appbals. 


Drc.. 


ity  of  that  body  control  its  majority  T 
How  could  the  body  itself  be  taken  by  the 
sergeant  at  arms  from  its  own  chamber  into 
the  chamber  of  the  second  branch,  against 
the  will  of  the  majority?  Has  not  that 
body  the  power  to  control  itself  by  its  ma- 
jority? Can  its  mere  creature,  the  sergeant 
at  arms^  take  it  where  he  will  by  force?  By 
no  means.  If  the  branch  had  had  the  power 
to  determine,  by  motion  or  resolution, 
whether  it  would  go  into  joint  session,  and 
the  majority  had  voted  not  to  go  into  joint 
session,  its  compulsory  attendance  could  not 
be  countenanced  in  anv  court.  But  a  vote  on 
the  question  was  neither  necessary  nor  per- 
missible/ By  the  ordinance  adopted  Janu- 
ary 12,  1883,  it  was  provided  that  upon  the 
mere  announcement  by  messenger  of  the 
readiness  of  the  second  branch  to  go  into 
joint  session,  the  first  branch  should  pro- 
ceed in  a  body  to  the  chamber  of  the  second 
branch,  and  proceed  to  elect  officers.  Its 
•duty  to  go  into  joint  session  without  an  af- 
firmative or  any  vote  on  the  question  was 
:a  matter  of  antecedent  agreement  and  con- 
sent expressed  by  an  ordinance  that  is  legal 
and  binding  until  repealed.  Its  duty  to  go 
into  joint  session  for  the  election  of  officers 
is  imposed  by  law,  but  the  law  does  not  fix 
^he  exact  time  of  holding  such  session.  Acts 
1882,  chap.  52,  §  1.  The  ordinance  passed 
in  pursuance  of  the  statute  left  the  fixing 
of  the  day  and  hour  of  holding  it  in  the 
hands  of  the  second  branch,  the  only  restric- 
tion being  that  that  body  should  give  the 
notice,  and  thus  convene  the  joint  session  at 
the  first  meeting  of  council  after  the  regu- 
lar biennial  charter  election,  or  as  soon 
i;hereafter  as  practicable.  The  first  brancn 
thereby  surrendered  its  control  over  the 
matter  of  fixing  the  day  and  hour  of  holding 
the  joint  session,  and  in  going  into  it  upon 
notice  from  the  second  branch  it  acted,  not 
'iipon  its  volition,  but  in  pursuance  of  its 
former  agreement,  a  binding  law,  passed  for 
iihe  government  of  the  council.  If  it  be  re- 
garded as  nothing  more  than  an  agreement 
'between  the  two  bodies,  it  was  binding,  ac- 
cording to  the  weight  of  American  author- 
ity. One  of  the  leading  cases  on  the  sub- 
ject is  Beck  v.  Hanacom,  29  N.  H.  213.  in 
which  the  following  was  held:  "The  cnar- 
ler  of  Portsmouth  provided  that  the  board 
of  sldermen  and  the  common  council,  in 
their  joint  capacity,  should  be  denominated 
the  city  council,  and  that  a  majority  of  each 
"board  including  the  city  council  should  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness. Tlie  board  of  aldermen  and  the  com- 
mon council  separately  voted  to  meet  in  con- 
-vention  on  the  12th  of  June  for  the  choice 
of  city  officers,  including  the  city  marshal; 
"but  when  the  time  arrived  only  a  minority 
of  the  board  of  aldermen  appeared.  The 
•common  council  and  these  aldermen,  23  per- 
sons being  present,  and  constituting  a  ma- 
jority of  both  boards,  in  their  capacity  as 
the  city  council,  proceeded  to  elect  officers, 
and  made  choice  of  the  respondent  as  city 
marshal  by  a  majority  of  the  votes  present. 
Upon  a  petition  for  a  mandamus  it  was  held 
that,  after  the  board  of  aldermen  had  agreed 
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upon  a  day  for  meeting  in  convention,  it 
was  not  necessary  that  a  majority  of  them 
should  be  present,  in  order  to  make  the  elec- 
tions by  the  city  council  legal,  and  the  pe- 
tition was  dismissed."  In  the  opinion  the 
court  said:  "To  hold  that  in  the  circum- 
stances of  this  case  the  omission  of  the  al- 
dermen to  go  into  convention  could  put  a 
stop  to  the  legislative  action  of  the  city 
council  would  be,  we  think,  to  offer  a  pre- 
mium for  a  neglect  of  duty.  •  .  .  We 
can  imagine  no  case  where,  after  every  pre- 
liminary step  has  been  properly  taken,  the 
mere  neglect  of  one  of  the  constituent  bod- 
ies to  carry  its  previous  vote  into  effect 
ought  to  have  the  power  of  hindering  the 
other  bodies  from  performing  the  duties  re- 
quired by  the  charter."  Kimball  v.  Mar- 
afuill,  44  N.  H.  465,  goes  further,  and  holds 
that  where  the  mayor,  aldermen,  and  city 
council  are  required  by  law  to  meet  on  a 
certain  day  to  elect  a  city  clerk,  one  half  of 
the  aldermen  cannot  defeat  a  legal  election 
by  absenting  themselves  for  the  purpose  of 
leaving  the  board  without  a  quorum.  In 
Whiteside  v.  People,  26  Wend.  634,  it  was 
held  that,  where  two  distinct  bodies  meet  by 
agreement  to  remove  an  officer  and  elect  hu 
successor,  and  one  body  has  made  a  n<Mnina- 
tion,  and  the  other  has  not,  and  all  the 
members  of  one  of  the  bodies  refuse  to  act 
and  leave  the  joint  meeting,  and  those  re- 
maining, being  a  majority  of  the  whole  num- 
ber of  Doth  bodies,  go  on,  and  remove  the 
officer,  and  elect  his  successor,  the  removal 
and  election  are  legal.  In  Launte  v.  Peo- 
ple ex  rel,  Sullivan,  113  111.  137,  55  Am. 
Rep.  405,  it  was  held  that  a  majority  of  the 
council  could  not  defeat  an  election  by  re- 
fusing to  vote  or  protesting  against  the  elee- 
tion.  Sudbury  v.  Steams,  21  Pick.  148,  as- 
serts the  same  principle  in  different  form 
and  under  different  circumstances.  In  Peo- 
ple ex  rel.  Loeu>  v.  Batchelor,  22  N.  Y.  128, 
it  is  held  that  all  the  members  of  a  corpo- 
rate body  are  presumed  to  have  notice  of  the 
time  of  holding  its  stated  meetings,  and  are 
bound  thereby.  Judge  Dillon,  a  most  emi- 
nent authority,  says  m  his  work  on  Munici- 
pal Corporations,  at  S  284:  "The  doctrine 
of  the  English  courts  is  that  all  of  the  in- 
tegral parts  of  a  corporation  necessary  to 
do  an  act  must  not  only  meet,  but  remain 
present  till  the  act  is  completed;  and  there- 
fore*, if  one  of  such  parts  deserts  or  with- 
draws, though  wrongfully,  and  to  defeat  any 
action,  before  the  act  is  consunmiated,  the 
act  is  not  valid.  The  liability  of  this  rule 
to  abuse,  since  it  enables  one  of  the  parts 
of  a  joint  meeting  or  assembly  to  defeat 
any  action  whatever,  has  led  the  courts  in 
this  country  to  deny  its  applicability  here, 
or  to  apply  it  with  caution." 

This  principle  and  the  decisions  referred 
to  go  much  farther  than  it  is  necessary  to 
go  to  uphold  the  legality  of  the  election  in 
this  case,  and  it  is  not  the  intention  here  to 
approve  the  principles  announced  in  all 
these  cases,  but  only  to  direct  attention  to 
the  tendency  of  American  decisions  on  the 
subject.  Without  taking  the  advanced 
ground  laid  down  there,  it  might  be  well 
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•aid  here,  as  in  the  court  below,  that,  as  it 
'was  the  lesal  duty  of  the  members  arrested 
and  brpugnt  in  to  be  in  their  respective 
branches,  and  to  go  into  joint  session,  their 
mere  presence  there  when  the  election  took 
place,  without  regard  to  the  means  by  which 
their  presence  was  secured,  makes  the  elec- 
tion legal.  When  the  election  complained 
of  and  undergoing  this  investigation  took 
place,  there  was  a  quorum  in  each  branch. 
There  was  a  quorum  of  each  branch  in  the 
joint  session.  T\\e  members  were  where  it 
was  their  legal  duty  to  be  at  the  time,  and 
the  election  then  and  there  held  was  required 
by  law  to  be  held  at  that  time,  if  practica- 
ble. Many  of  the  members  were  there,  ac- 
cording to  this  theory,  under  duress  and  co- 
ercion; but  that  coercion  only  resulted,  for 
the  purposes  of  this  ease,  in  the  perform- 
ance of  what  these  members  were  legally 
bound  to  do.  No  case  is  recalled  in  which 
it  has  been  held  that  duress  of  imprison- 
ment will  invalidate  an  act  which  the  party 
seeking  to  avoid  it  on  that  ground  was 
bound  to  do.  Where  a  person  guilty  of 
crime  is  kidnapped  in  another  state,  and 
forcibly  brought  back  for  trial,  he  cannot 
claim  to  be  returned  to  such  other  state  to 
be  extradited.  The  court  has  jurisdiction 
to  go  on  and  try  him  without  regard  to  the 
means  by  which  he  was  brought  into  its  ju- 
risdiction. Mahrm  v.  Justice,  127  U.  S. 
700,  32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204; 
Cook  V.  Nart,  146  U.  8.  183,  30  L.  ed.  934, 
13  Sup.  Ct.  Hep.  40.  It  is  not  material,  if 
true,  that  the  Democratic  members  so  man- 
eeuvered  as  to  prevent  an  election  before  the 
political  complexion  so  changed  as  to  give 
them  control  of  the  situation.  If  their  con- 
duct was  unfair,  deceitful,  and  unconscion- 
able as  between  man  and  man,  it  can  in  no 
way  afTect  the  validity  of  this  election. 
These  acts  were  not  parts  of  the  election 
itself.  Acts  of  fraud  or  unfairness  which  in 
no  sense  actually  entered  into  the  election, 
but  were  remote  as  well  as  prior,  cannot  be 
held  to  invalidate  it.  It  is  certain  that 
the  election  made  on  the  morning  of  Febru- 
ary 27,  1901,  it  the  only  election  of  mem- 
bers of  the  board  of  public  works  made  by 
the  present  council.  It  cannot  be  said  that, 
because  the  Republican  members  would  have 
elected  other  persons  had  the  joint  session 
occurred  earlier,  they  must  be  deemed  to 
have  been  elected.  Nor  can  the  fact  that 
part  of  the  Republican  members  deserted 
their  fellows  be  given  any  weight  in  decid- 
ing this  case.  That  betrayal  may  have  been 
one  manifesting  the  basest  of  ingratitude, 
and  the  most  open  and  unjustifiable  breach 
of  agreement  or  understanding,  but  it  was 
a  wrong  for  which  no  provision  of  law  gives 
a  remedy,  nor  any  court  redress.  It  was 
merely  a  breach  of  political  or  social  duty, 
of  which  the  law  takes  no  cognizance;  and 
its  serious  consequences  to  those  who  re- 
posed confidence  in  their  unfaithful  associ- 
ates can  only  be  counted  among  the  painful 
disappointments  and  vicissitudes  incident  to 

Political    life.    The  court    below   properly 
ismissed  these  matters  as  foreign  to  the 
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matter  before  it  for  adjudication,  and  its 
action  in  so  doing  is  affirmed. 

Two  matters  of  contention  remain  to  be 
disposed  of.  One  is  the  fact  that  the  first 
branch  has  not  approved  the  bond  of  the 
newly  elected  members  of  the  board  of  pub- 
lic works.  There  is  a  di/Terence  of  opinion 
between  the  opposing  counsel  as  to  whether 
it  is  necessary  that  such  bond  be  approved 
by  the  first  branch;  but  whether  it  be  or 
not  is  wholly  immaterial.  The  failure  is 
due  to  no  fault  on  the  part  of  the  new  mem- 
bers. They  have  tendered  a  bond,  the  suffi- 
ciency of  which  is  not  questioned.  It  is 
contended  only  by  the  first  branch  that  the 
persons  offering  the  bond  have  never  been 
elected,  and  have  no  risht  to  execute  and 
have  such  bond  approved.  The  first  branch, 
under  a  misapprehension  as  to  their  right 
to  permit  the  giving  of  the  bond,  has  pre- 
vented the  qualification  of  the  officers  in 
that  particular.  This  cannot  prejudice 
their  right,  and  it  has  been  so  decided  in 
Culver  V.  Armatrong,  77  Mich.  194.  43  N. 
W.  776.  Tlie  first  branch  placed  its  refusal 
to  accept  and  approve  the  bond  upon  ground 
wholly  untenable.  A  person  or  municipal 
board  whose  duty  it  is  to  approve  an  official 
bond  has  no  right  to  refuse  its  approval  on 
the  ground  that  the  person  offering  to  qual- 
ify has  no  title  to  the  office.  Throop,  Pub. 
Off.  §S  170,  172.  Besides  this,  there  are 
cases  holding  that,  when  an  officer  has  re- 
ceived no  notice  of  his  election  or  appoint- 
ment until  after  the  expiration  of  the  pre- 
scribed time  within  which  he  should  have 
qualified,  his  failure  to  qualify  within  that 
time  does  not  affect  his  right  to  the  office. 
So  the  failure  in  this  instance,  even  if  en- 
titled to  the  weight  plaintiffs  in  error  claim 
for  it,  had  it  been  due  to  the  fault  of  the 
officers,  cannot  afTect  the  title  to  the  offices, 
because  it  resulted  from  a  cause  over  which 
they  had  no  control. 

It  remains  now  only  to  consider  the  tak- 
ing possession  of  the  room,  furniture,  books, 
and  papers.  That  was  a  flagrant  wrong. 
The  courts  were  open  to  the  new  officers,  and 
their  process  at  their  command  to  compel 
the  delivery  to  them  of  the  property  so  vio- 
lently taken,  and  their  conduct  in  that  re- 
spect cannot  be  excused  by  the  exigencies 
of  the  occasion  or  situation,  nor  by  the  ob- 
Btructive  conduct  of  those  who  opposed  their 
election  and  denied  their  right  to  the  offices. 
But  it  was  a  wrong  for  which  fhe  law  gives 
redress;  it  was  a  trespass,  giving  a  right  to 
damages.  It  cannot  afTect  the  right  of  the 
(iefendants  to  the  offices.  That  right  de- 
pends upon  the  election.  The  forcible  tak- 
ing of  the  property  was  subsequent  to  the 
election  which  vested  the  right  of  office,  and 
was  in  no  sense  connected  with  the  electi-m. 
The  only  question  that  can  be  determined 
here  is  whether  the  respondents  are  legally 
elected  officers.  A  wrongful  act  done  by 
them  after  election  cannot  be  held  to  relate 
back  so  as  to  invalidate  the  election.  Mai- 
feasance  in  office  is  cause  for  removal,  but 
that  is  a  matter  very  different  from  a  pro- 
ceeding to  test  the  original  title  to  the  office. 
Every  wrong  done   by    an    officer  does  not 
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amount  to  cause  for  removal, 
did,  it  could  not  be  inquired 
proceeding. 

The  conclusion,  therefore,  is 
spondents  were  legally  elected, 
hold  their  offices,  and  that  the 
the  Circuit  Court  ia  right  in 
and  should  be  affirmed. 


and,  if  this 
into  in  this 

that  the  re- 

and  legally 

judgment  of 

all  respects, 


Emma  M.  CARIENS,  Appf., 

V. 

William  8.  CARIENS. 


( W.  Va. 


) 


*1.  A  decree  of  dlTorce  a  menaa  et 
thoro,  allowing  alimony  to  the  wife.  Is  res 
judicata  as  to  the  alimony ;  but  the  husband 
may  be  discharged  therefrom  by  the  subse- 
quent adultery  of  the  wife. 

S.  A  decree  Axinv  the  cnatodr  of  a 
cblld  upon  decree  in  a  dlTorce  ault 
Is  flnal  on  the  conditions  then  existing,  and 
should  not  be  changed  afterwards,  unless  on 
altered  conditions  since  the  decree,  or  on  ma- 
terial facts  then  existing,  but  then  unknown, 
and  for  the  welfare  of  the  child. 

(November  16,  1001.) 

APPEAL  by  plaintiff  in  a  divorce  proceed- 
ing from  an  order  of  the  Circuit  Court 
for  Wood  County  modifying  a  divorce  de- 
cree, giving  defendant  the  custody  of  one  of 
the  children,  and  relieving  him  from  the  ob- 
ligation to  pay  alimony.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  McClver  ft  MoClver,  for  ap- 
pellant: 

The  dominion  which  a  parent  has  over  the 
child  is  a  qualified  one;  and  he,  for  the  dis- 
charge of  the  important  trust,  will  be  se- 
cured in  it  so  long  as,  and  no  longer  than, 
he  discharges  his  correlative  duties;  and 
failing  in  them,  under  circumstances  and  to 
an  extent  to  bring  on  him  the  brand  of  un- 
faithfulness, amounts  to  a  forfeiture  of  his 
rights,  and  warrants  the  interposition  of  the 
proper  local  tribunal  for  the  protection  of 
the  child  by  wresting  from  the  parent  the 
trust  which  he  has  abused,  or  which  the 
court  plainly  sees  he  is  unable  or  unwilling 
to  perform. 

Nugent  v,  Powell,  4  Wyo.  173,  20  L.  R.  A. 
}?03,  33  Pac.  23;  Re  Moore,  11  Ir.  C.  L.  Rep. 
I;  Rust  V.  Vanvacter,  9  W.  Va.  612;  Cun- 
ninaham  v.  Barnes,  37  W.  Va.  746,  17  S.  E, 
308! 

Some  courts  hold  that  even  an  agreement 
on  the  part  of  the  husband  to  live  separate 

•Headnotes  by  Braknon,  P. 

NoT«. — As  to  effect  of  wife's  subsequent  adul- 
tery upon  an  allowance  of  alimntiy,  see  also,  In 
this  series.  Cole  v.  Cole  (111.)  10  L.  R.  A.  811, 
and  note. 

As  to  power  to  compel  father  to  pay  for  sup- 
port of  children  after  decree  In  divorce  suit 
•awarding  custody  to  the  mother  without  any 
provision  for  mnintenance  has  become  final,  see 
McKay  v.  San  Francisco  Super.  Ct.  (Cal.)  40 
L.  R.  A.  r)85. 
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and  apart  from  his  wife  ia  a  desertion  on  the 
part  of  the  husband. 

Dagg  v.  Dagg,  14  Cent.  L.  J.  297. 

The  welfare  of  the  infant  is  the  pole-star 
by  which  the  discretion  of  the  court  is  guid- 
ed. The  legal  rights  of  the  parent  or  guar- 
dian are  to  be  respected.  They  are  founded 
in  nature  and  wisdom,  and  are  essential  lo 
the  pence,  order,  virtue,  and  happiness  of  so- 
ciety, but  they  may  have  been  abandoned,  or 
released,  or  transferred. 

Foster  v.  Alston,  6  How.  (Miss.)  406; 
McrHtt  V.  Swimlcy,  82  Va.  437;  Qiffin  v. 
Gascoione  (  N.  J.  Eq.)  47  Atl.  25;  State  ex 
reK  Flint  ▼.  Flint,  63  Minn.  187,  65  N.  W. 
272. 

A  parent  has  no  absolute  right  to  the  cus- 
tody of  his  mi^or  child.  A  controversy 
therefor  between  the  parent  and  a  third  per- 
son should  be  decided  with  regard  alone  to 
the  best  interest  of  the  chi'd. 

Schleuter  v.  Canatsy,  148  Ind.  384,  47  N, 
E.  825;  Stringfellow  v.  Somerville,  95  Va. 
701,  40  L.  R.  A.  623,  29  S.  E.  685. 

A  father  who  abandons  his  wife  and  child 
loses  his  parental  right,  and  the  guardian- 
ship of  tne  child  devolves  on  the  mother, 
whose  domicil  is  its  domicil. 

People  V.  Dewey,  23  Misc.  267,  60  N.  Y. 
Supp.  1013. 

JIfr.  John  F.  Iiaird,  for  appellee: 

Defendant  was  not  required  to  return  to 
any  home  of  the  plaintiff,  but,  on  the  con- 
trary, if  sincere,  she  should  have  expressed 
a  desire  to  leave  her  mother's  home  and  be- 
come reconciled  to  the  defendant  and  live 
with  him. 

Rurk  V.  Rurk,  21  W.  Va.  445. 

The  only  kind  of  divorce  that  the  plaintiff 
obtained  by  the  decree  of  February  25,  1896. 
was  a  decree  of  divorce  from  the  bed  and 
board,  which  in  the  li^ht  of  the  authorities 
is  simply  a  decree  **that  there  was  a  mar- 
riage, and  because  of  the  defendant's  offend- 
ing the  parties  are  separated  from  bed  and 
board." 

2  Bishop,  Marr.  Div.  &  Sep.  f  468. 

Plaintitf  was  still  the  wife  of  the  defend- 
ant, and  she  was  bound  to  conduct  herself 
and  act  as  such.  She  has  by  her  own  acts 
place<l  herself  beyond  any  and  all  hope  of 
reconciliation  with  the  defendant,  and  made 
the  defendant  the  injured  party,  and  ren- 
dered it  impossible  for  him  longer  to  regard 
her  by  the  name  of  wife. 

Brannon,  P..  delivered  the  opinion  of  the 

court: 

Emma  M.  Oiriens  filed  her  bill  in  the  cir- 
cuit court  of  Wood  county  against  her  hus- 
band, William  S.  Cariens,  asking  a  divorce 
from  bed  and  board  and  to  be  given  the  sepa- 
rate custody  of  her  two  children  and  ali- 
mony for  the  support  of  herself  and  the  chil- 
dren. She  charged  in  her  bill  that  for  a 
time  she  and  her  husband  lived  happily  to- 
gether, but  that  after  a  while  he  became  dis- 
satisfied, and  informed  her  that  he  intended 
to  leave  her,  giving  as  his  reason  that  she 
would  not  do  her  own  housework,  but  re- 
quired him  to  hire  it  done,  and  that  she  was 
bearing  him  children  too  rapidly:  she  then 
having  a  female  child  a  little  over  a  year 
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old,  naTncd  Ruby,  and  then  being  within  a 
ie\y  weeks  of  the  delivery  of  another  child, 
which  was  afterwards  born, a  boy,  and  named 
Walter;  that  she  besought  him  not  to  leave 
her,  but  that  he  resisted  her  entreaties,  and 
declared  bis  unalterable  determination  to 
leave  her,  and  later  he  had  a  lawyer  to  pre- 
pare a  ^Titing  which  he  presented  to  her 
with  the  demand  that  she  sign  i^,  threaten- 
ing that,  if  she  did  not,  he  would  take  from 
her  the  child  already  born  and  the  one  of 
which  she  was  then  pregnant  when  it  should 
be  born,  and  all  the  furniture  in  the  house 
that  he  had  furnished;  that,  being  sick  and 
Bervous  under  this  state  of  things,  she  yield- 
ed and  unwillingly  signed  this  writing  un- 
der compulsion.  The  writing  is  an  agree- 
ment of  separation.  By  it  he  released  all 
claim  to  the  custody  of  the  child,  Ruby  Ca- 
riens,  then  about  one  year  old,  and  put  upon 
her  alone  the  burden  of  its  support  ''at  ner 
own  separate  and  individual  expense;"  and 
it  released  him  from  all  obligations  to  sup- 
port the  child,  as  well  as  the  wife.  The  bill 
details  his  abandonment  of  her  and  the  chil- 
dren, unbroken  through  years,  stating  that 
be  had  never  returned  to  her  home  to  see  the 
children,  and  never  asked  to  see  them,  and 
bad  through  years  shown  no  affection  for 
them.  It  states  and  files  two  letters,  which 
she  afterwards  wrote  him.  These  letters  are 
important,  as  speakinfar  the  animus  of  the 
wife.  One  reads  as  follows:  "To  My  Hus- 
bnnd:  I  know  you  will  be  surprised  to  hear 
from  me  again;  but,  oh!  Will,  I  want  you 
to  come  home.  I  can't  bear  to  live  as  we  are 
living.  Think  of  your  two  little  children. 
We  both  promised  at  the  altar,  when  Ruby 
was  bapti7ed,  that  each  of  us  would  do  all 
in  our  power  to  raise  her  up  in  the  way  she 
should  go.  The  children  need  you.  Let  us 
live  together,  and  do  the  best  we  know  how, 
trying  in  all  thint^s  to  do  what  is  right,  and 
God  will  help  us  if  we  trust  in  Him.  I  mar- 
ried you  because  I  loved  you  more  than  any- 
one else,  and  in  spite  of  all  changes  I  have 
never  changed  yet.  Even  if  you  do  not  come 
home  for  my  sake  alone,  come  fsr  the  sake  of 
your  little  son  and  daughter,  for  they  are 
your  children,  as  well  as  mine;  but  I  hope 
it  will  be  for  my  sake  also.  Will,  if  I 
thought  you  wouldn't  come,  I  would  rather 
not  live  than  live  as  we  are."  The  other 
letter  states  that  since  the  article  of  separa- 
tion she,  ns  he  was  already  aware,  had  had 
another  child, — ^"our  little  boy  Walter,  born 
to  us.  I  am  not  able  to  maintain  the  chil- 
dren without  your  assistance.  There  was  no 
rea!«on  for  you  to  leave  me,  and  hence  I 
write  to  ask  you  to  return  and  assist  me  in 
raiding  our  children.  I  will  do  the  best  I 
can  to  help.  It  is  too  much  for  me  to  do, 
and  I  do  not  think  you,  either,  ought  to  ask 
or  allow  it."  He  did  not  return  as  request- 
ed. He  filed  an  answer  controverting  the 
representations  of  the  bill ;  but  he  took  no 
evidence  to  disprove  its  allegations  or  show 
her  fault  in  any  respect.  He  did  not  go  up- 
on the  witness  stand,  but  she  pledged  her 
oath  as  a  witness  to  the  truth  of  her  version 
of  the  trouble  between  them.  He  did  not 
swenr  to  his  answer  even.  Having  proved 
her  bill,  a  decree  was  pronounced  for  a  di- 
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vorce  a  mensa  et  tJioro,  canceling  the  arUcle 
of  separation,  requiring  him  to  pay  $10 
monthly  for  the  support  of  his  wife  and 
children  until  the  younger  child  should  reach 
the  age  of  fifteen  years  or  Mrs.  Cariens 
should  marry.  Afterwards  the  husband  filed 
a  petition  in  the  case,  charging  that  his  wife 
was  about  to  leave  the  state  and  take  the 
children  with  her,  asking  an  injunction 
against  her  taking  the  children  from  the 
state.  She  defended  this  petition,  and  the 
injunction  was  refused.  Still  later  he  filed 
another  petition,  again  charging  that  she 
was  about  to  leave  the  state  with  the  chil*- 
dren  and  asking  an  injunction.  This  peti« 
tion  also  charged  her  with  adultery  with  one 
Walker  since  the  said  decree,  and  prayed 
that  he  (Cariens)  be  given  an  absolute  di* 
vorce  and  the  custody  of  the  two  children, 
and  be  released  from  the  alimony  charged 
upon  him  by  said  decree.  Mrs.  Cariens  filed 
an  answer  to  this  petition,  denying  that  she 
was  leaving  the  state,  except  for  a  visit  to 
relatives  in  Illinois,  denying  the  adultery, 
and  praying  on  her  side  for  an  absolute  di- 
vorce because  of  continued  abandonment  and 
for  custody  of  the  children.  A  decree  was 
pronounced  dissolving  the  marriage,  giving 
the  custody  of  the  boy  child  to  the  husband 
and  of  the  girl  to  the  wife,  and  discharging 
the  husband  from  any  further  payment  <3 
alimony  to  Mrs.  Cariens.  From  tms  decree 
she  appealed. 

We  do  not  think  the  evidence  convicts 
Mrs.  Cariens  of  the  grave  charge  of  adul- 
tery, and  therefore  the  husband  was  not  en- 
titled to  a  decree  of  dissolution  of  the  mar- 
riage ;  but  she  was  entitled  to  such  a  decree 
because  of  continued  abandonment.  This, 
however,  is  immaterial,  as  the  decree  of  di- 
vorce is  general,  and  we  may  say  it  was 
granted  to  her  as  well  as  to  him,  and  is  prop- 
er. 

As  to  that  provision  of  the  decree  releas- 
ing the  husband  from  further  payment  of 
alimony:  Our  statute  (Code  1809,  chap. 
G4,  S  11)  gives  the  court  in  a  divorce  case 
continued  power  after  decree  to  make  fur- 
ther decree  as  to  the  custody  and  mainte- 
nance of  the  children ;  but  it  does  not  do  so 
as  to  the  alimony  fixed  in  the  decree,  and  we 
must  look  elsewhere  for  authority  to  do  this. 
Divorce  jurisdiction  is  the  creature  of  the 
statute,  and  the  court  can  only  do  what  it 
allows,  with  incident  powers.  The  first  de- 
cree is  conclusive  upon  the  parties,  and  final- 
ly fixes  the  right  to  alimony  granted  by  it 
upon  all  the  facts  existing  at  its  date,  and  is 
therefore  res  jitdicat<i.  2  Bishop,  Marr.  & 
Div.  S  877 ;  Fiachli  v.  Fiachli,  1  B^ackf.  360, 
12  Am.  Dec.  251.  But  the  ground  on  which 
Cariens  rested  his  prayer  for  release  from 
that  alimony  is  on  facts  transpiring  subse- 
quent to  the  decree, — the  adultery  of  his 
wife.  When  a  decree  of  absolute  divorce 
gives  alimony,  the  subsequent  sexual  inter- 
course by  the  late  wife  with  other  men  is  no 
ground  for  di8char<ring  the  man  from  such 
alimony,  because  after  such  decree  the  wo- 
man is  no  longer  wife,  no  longer  owes  any* 
duty  of  purity  to  the  husband,  and  breaks 
no  duty  to  him  by  her  misconduct,  however 
gross.    2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
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139;  Cole  t.  Cole,  142  111.  19,  19  L.  R.  A. 
811,  31  N.  E.  109;  note  in  Methvin  v.  Meth- 
vin  (Ga.)  60  Am.  Dec.  672;  Forrest  v.  For- 
rest, 3  Bosw.  661;  Sammia  v.  Medbury,  14 
R.  I.  214;  Bampaon  v.  Sampson,  16  R.  I.  436, 
3  L.  R.  A.  349,  16  Atl.  711;  Mitchell  v. 
Mitchell,  20  Kan.  665;  Cross  v.  Cross,  63  N. 
H.  444.  But  these  authorities,  as  also  rea- 
son, would  make  a  difference  between  abso- 
lute divorces  and  decrees  of  separation.  The 
parties  between  whom  there  is  judicial  sepa- 
ration by  a  divorce  from  bed  and  board  are 
yet  man  and  wife,  and  may  be  reconciled, 
and  can  reunite  without  decree  or  violation 
of  law.  Hence  adultery  by  the  wife  after 
the  decree  will  furnish  ground  on  which  a 
court  can  release  the  husband  from  the  sup- 
port of  the  wife,  because  it  is  itself  a  f^round 
of  divorce.  1  Bishop,  Marr.  &  Div.  §  1230. 
As  stated  above,  the  evidence  does  not  con- 
vict Mrs.  Cariens  of  adultery.  It  is,  how- 
ever, bevond  auestion  admitted  by  Mrs.  Ca- 
riens tiiat  sne  received  attentions  from 
Walker;  made  a  one  day's  excursion  from 
Parkersburg  to  Cincinnati  in  company  with 
two  of  her  friends,  a  man  and  wife,  and 
Walker;  made  several  short  visits  with 
Walker  in  a  buggy  to  Walker's  relations  in 
the  country  near  Parkersburg,  but  not  ex- 
tending over  night,  but  returning  on  one  oc- 
casion to  Parkersburg  as  late  as  12  o'clock 
at  night;  and  received  his  attentions  fre- 
quently at  her  house,  and  on  several  occasions 
allowed  him  to  kiss  her  when  leaving  her. 
Is  this  misconduct  sufficient  to  absolve  him 
from  alimony?  It  falls  short  of  ground  of 
divorce.  Under  the  circumstances  we  do  not 
And  it  a  suflicient  cause  to  release  him  from 
the  payment  of  this  alimony.  The  bill,  de- 
cree, and  evidence  settle  it  that  in  the  start 
the  husband  was  in  the  wrong.  This  is  res 
judicata.  The  record  and  adjudication  show 
that  he  would  not  live  with  his  wife,  but 
abandoned  her  deliberately  and  without 
cause,  because  the  decree  alone  negatives 
any  cause,  and,  besides,  he  gave  no  evidence 
to  show  a  particle  of  justification.  The  rec- 
ord shows  that  he  wanted  to  get  rid  of  her, 
as»i^ing  as  a  cause  that  she  was  bearing 
children  too  fast,  when  for  this  he  was  equal- 
ly with  her,  perhaps  more  than  she,  respon- 
sible. He  placed  her  in  the  amphibious  po- 
sition of  being  neither  a  single  woman  nor  a 
married  woman.  She  waited  long  for  his  re- 
turn,— implored  him  to  return.  She  could 
not  all  her  life  be  isolated  and  cut  off  from 
the  society  of  men.  After  years  of  abandon- 
ment by  her  husband,  he  having  in  the  most 
signal  mnnner  shown  his  determination 
never  to  live  with  her  again,  she  had  just 
reason  to  think  that  reconciliation  was  hope- 
less, and  to  make  an  engagement  with  Walk- 
er conditional  upon  her  getting  an  absolute 
divorce  for  continued  abandonment;  and 
this  engagement  of  marriage  she  did  make, 
and  this  gives  reasonable  explanation  of 
her  conduct  with  Walker.  Many  a  woman 
would  do  this  for  self-preservation  and  se- 
curity for  future  support  for  herself  and  her 
^children.  She  seems  to  have  thought,  and 
not  without  some  show  of  reason,  that  the 
clause  in  the  decree  limiting  alimony  to  her 
marrving  again  recognized  her  right  to  mar- 
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ry  again.  Tliis  engagement  with  Walker 
bhe  broke  off  upon  reflection,  fearing  that,  if 
consummated,  it  would  give  her  and  him 
trouble,  and  cause  Cariens  to  deprive  her  of 
her  children,  which  it  is  apparent,  from  the 
record,  was  a  constant  source  of  solicitude 
with  her.  The  relations  between  her  and 
Walker  then  ceased.  They  both  deny  under 
oath  any  guilt.  We  cannot  se^  our  way  to 
allow  this  action  of  the  woman,  under  these 
circumstances  of  the  first  fault  resting  on 
the  man,  and  of  palliation  and  excuse  on  the 
side  of  the  woman,  to  have  the  effect  of  un- 
doing the  decree  for  alimony,  leaving  the 
woman  wth  two  j'oung  children  to  support, 
as  well  as  herself,  without  the  small  help 
which  the  decree  gave  her,  when  he  is  a  com- 
petent locomotive  en«Tineer  with  capacity  to 
earn  good  wages.  The  whole  outline  of  the 
case  tells  us  that  it  would  not  comport  with 
equity  to  do  this.  The  alimony  is  a  menger 
help  to  the  wife,  and  will  end  in  a  few  years. 
Her  action  may  not  be,  in  the  eyea  of  many, 
beyond  criticism;  but  there  is  a  great  deal 
of* explanation  and  extenuation  speaking  in 
her  behalf.  The  common  law,  by  mere  force 
of  the  marriage,  put  upon  the  husband  the 
debt  of  support,  and  he  must  show  a  plain 
case  to  be  exonerated  from  it.  Suspicion — 
mere  suspicion — will  not  do.  2  Bishop, 
Marr.  &  Div.  §  1602. 

We  think,  too,  that  Mrs.  Cariens  is  enti- 
tled to  the  custody  of  both  children.  Why? 
There  is  no  showing  that  she  is  not  a  proper 

{>erson  to  have  their  custody.  She  has  a 
lome,  derived  from  her  father,  while  he  is 
a  railroad  engineer,  boarding  at  Parkers- 
burg, and  can  be  very  little  with  the  boy, 
who  must  depend  on  his  father's  mother,  in 
Mason  county,  for  woman  care.  This  would 
separate  the  two  little  children.  The  evi- 
dence shows  that  the  mother  of  these  two 
children  has  deep  love  for  them,  whereas,  as 
to  the  father,  just  the  reverse  is  shown,  be- 
cause, though  of  tender  years,  he  never  vis- 
ited or  cared  for  them  through  months  and 
vears.  She  swears  that  he  declared  that  he 
had  had  a  gi'eat  deal  of  trouble  with  the  lit- 
tle girl,  and  never  wanted  to  see  the  coming 
child  when  it  should  be  born.  He  did  not 
vouchsafe  his  oath  to  deny  this  ice-cold  dec- 
laration. The  mother  wiil  need  the  help  of 
this  boy  when  he  shall  become  older.  The 
father  does  not.  The  boy  is  but  seven  years 
of  age.  The  law  as  to  the  custody  of  chil- 
dren has  been  greatly  modified.  Formerly, 
the  right  of  the  father  to  its  custody  was  al- 
most an  inflexible  rule.  That  rule  forgot 
that  a  mother  had  a  heart.  The  real  owner 
of  the  child,  he  it  even  a  baby,  must  (Bfive  it 
up.  But  civilization,  advanced  thought,  and 
human  kindness  have  bent  this  iron  rule  and 
opened  the  ears  of  the  courts  to  the  pleading 
of  the  true  friend  and  owner  of  the  child. 
The  courts  do  not,  these  days,  inexorably 
take  from  mothers  their  children  of  tender 
years,  even  for  the  father,  if  the  mother  is 
a  fit  person  and  has  a  home  for  them,  but 
looks  at  all  the  circumstances.  The  welfare 
of  the  child  is  the  test.  The  welfare  of  a 
tender  child  is  with  the  mother  g*»nerally. 
9  Am.  A  Eng.  Enc.  Law.  2d  ed.  p.  867;  Cun- 
ningham V.  Barnes,  37  W.  Va.  748,  17  S.  E. 
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308;  Oreen  ▼.  Campbell,  35  W.  Va.  698,  14 
2S.  E.  212.  The  law  leans  in  this  matter  to 
the  innocent  parent, — ^the  one  without  fau.t. 
2  Bishop,  Marr.  &  Div.  ff  IIUO,  llUl,  liUtf. 
Consiil«!i-ation8  just  stated  would  justify  us 
in  saying  that  the  mother  is  entitled  to  the 
^usUxly  of  Walter  Cariens,  but  they  are  by 
DO  means  all  that  is  to  be  considered;  for 
there  stands  the  first  decree,  adjudging  to 
the  mother  his  custody,  which  must  re- 
main strong  between  the  mother  and  father. 
If  the  question  were  for  the  first  time  be- 
fore us,  we  might  ffive  his  custody  to  the 
father.     J  harilly  think  we  ought;  but  that 

Sucstion  has  been  litigated,  and  the  second 
ecree  is  only  a  reversal  of  the  first  without 
ade<]uate  cause.  Where  even  a  power  is  giv- 
en by  statute  to  order  a  decree  as  to  custody 
or  alimony,  the  former  decree  has  such  fotve 
that  it  will  not  be  reviewed  on  facts  existing 


at  its  date,  but  will  be  altered  only  on 
changed  circumstances,  or,  as  to  custody  of 
children,  on  material  facts,  unknown  at  the 
date  of  the  decree,  snowing  that  the  welfare 
of  the  children  demands  a  change.  No  such 
circumstances  have  been  shown  in  this  case, 
and  we  see  no  reason  for  reversing  the  first 
decree  as  to  this  matter.  Buckminater  v. 
Buckminater,  88  Am.  Dec.  657,  and  note  [38 
Vt.  2481 ;  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
137.  Section  11  allows  change  only  for  the 
benefit  of  the  children. 

So  far  aa  the  decree  of  the  Circuit  Court 
of  date  March  S,  J 900,  diaaolvea  the  marriage 
between  William  8,  Cariena  and  Hmma  il, 
Cariena,  and  givea  to  her  the  cuatody  of 
livby  Cariena,  it  ia  affirmed;  but  in  all  other 
reapecta  it  ia  reveraed,  with  costs  to  the  ap- 
pellant in  this  court  and  in  the  Circuit 
Court. 
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Charles  R.  McILWAINE  et  ai..  Receivers  of 
Covenant  Building  &  Loan  Association, 
Appta,, 

V. 

William  W.  ELLINGTON  ei  al. 

(49  C.  C.  A.  446,  111  Fed.  578.) 

!•  The  attempt  to  enforce  a  mortflraare 
on  land  in  one  state  to  secure  a  building  as- 
•oclnt-ou  loan  and  contract  made  In  another 
stale  does  not  require  the  validity  of  the  con- 
tract and  the  amount  due  under  It  to  be  de- 
terrv*Ined  by  the  law  of  the  state  where  the 
land  In  situated. 

iL  ApiielleeM  In  an  appeal  from  a  de- 
cree llj(lnMr  the  amonnt  due  on  a  loan 


aaiioelatlon  contract  from  which  they  do 
not  appeal  should  not  be  charged  with  the 
costs  merely  t>ecau8e  the  trial  court  did  not 
adopt  the  strictly  correct  rule  of  settlement, 
where  one  was  adopted  which,  for  practical 
results,  Is  hardly  distinguishable  from  the 
correct  one,  and  Is  quite  equitable. 
?t.  In  a  proeeedlnar  to  foreclose  a  mort- 
aranre  to  an  Insolvent  bulldlnar  and 
loan  aiinoclatlon  to  aid  In  winding  it  up 
and  distributing  Its  assets  no  decree  for  the 
sale  of  the  pledged  stock  will  be  made  In  the 
event  that  the  mortgaged  land  proves  Insuffi- 
cient, s.nce  the  object  of  the  proceeding  Is  to 
PHy  off  the  stock  by  an  equitable  distribution 
of  the  assets. 

(November  6,  1901.) 


Note. — Doca  lew  rei  witia  with  reapect  to  interettt 
and  usury  ncceHsofily  control  in  an  action  to 
forecloae  a  mortyaye  on  rtal  property  f 

For  the  purposes  of  this  note,  the  term  lew  rei 
ailir  Is  not  used  In  the  broad  sense  of  the  law 
of  the  place  where  the  thing  Is  situated,  but 
In  the  narrow,  technical  sense  of  the  law  that 
governs  by  virtue  of  the  location  of  the  thing. 
as  distinguished  from  the  tew  loci  contractus 
and  the  lew  loci  aolutionia.  In  other  words, 
the  term  as  here  used  Implies  a  vital  connection 
between  the  location  of  the  thing  and  the  law 
that  governs,  as  distinguished  from,  the  mere 
coincidence  that  occurs  when  the  law  of  a  state 
In  which  a  thing  is  situated  Is  held  to  govern, 
not  t>ecau8e  the  thing  Is  situated  there,  but  be- 
cause It  happens  to  be  the  place  where  (he  con- 
tract was  made  or  Is  to  be  performed.  There- 
fore, cases  that  apply  the  tew  tod  contractus  or 
lew  loci  aolulionUt,  although  it  Is  also  the  law 
of  the  place  where  the  mortgaged  land  is  situ- 
ated, are  discussed  only  so  far  as  Is  necessary 
to  show  that  they  do  not  apply  the  lew  rei  alia 
in  the  technical  sense  of  that  term.  With  tne 
qoestions  as  to  whether,  in  a  given  case,  the 
lew  loci  contractus  or  the  lew  loci  solutionis  Is  to 
govern,  or  as  to  the  location  of  the  locus  con- 
tractus or  /ortM  solutlunlSf  this  note  is  not  con- 
cerned; and  the  cases  which  turn  upon  those 
questions  are  referred  to  only  Incidentally,  and 
as  Indirect  authority  In  support  of  the  propo- 
sition that  the  lew  rei  sita.  In  the  narrow,  tech- 
nical sense  of  that  term,  does  not  govern. 
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When  MclLWAiNB  v.  Ellington  was  In  the 
circuit  court,  that  court,  as  pointed  out  by  the 
circuit  court  of  appeals,  while  holding  that  the 
contract  was  consummated  In  Tennessee,  that 
all  payments  were  to  be  made  there,  and  that 
there  was  no  attempt  to  evade  the  usury  laws 
of  North  Carolina, — In  short,  that  It  was  In 
good  faith  a  Tennessee  contract,  which,  con- 
sidered as  a  purely  personal  contract,  would 
undoubtedly  have  been  governed  by  the  usury 
law  of  that  state, — neverthpless  held,  following 
the  decisions  of  the  North  Carolina  supreme 
court,  that  the  law  of  North  Carolina  must  con- 
trol In  the  enforcement  of  the  mortgage  upon 
laud  In  that  state.  The  effect  of  this  decision. 
If  followed,  would  be  to  make  the  lew  rei  sit<g 
with  respect  to  usury  control.  Irrespective  of 
the  place  where  the  contract  was  made,  or 
where  the  debt  Is  payable,  or  of  the  Intention  of 
the  parties  as  to  what  law  should  govern.  It 
would  thus  apply  to  the  question  of  usury,  as 
affecting  the  validity  of  the  mortgage,  the  same 
rule  that  applies  when  Its  validity  Is  attacked 
upon  some  ground  peculiar  to  It,  as  distin- 
guished from  the  personal  obligation  which  It 
secures,  e.  g.,  on  the  ground  that  it  was  not 
properly  executed,  for  the  lew  rei  sttte  undoubt- 
edly governs  with  respect  to  such  matters 
(Brine  v.  Hartford  F.  Ins.  Co.  96  U.  S.  627,  24 
L.  ed.  858).  While  there  Is  some  authority  for 
the  doctrine  adopted  by  the  circuit  court,  the 
great  weight  of  authority,  lioth  express  and  lm« 
plled,  supports  the  position  of  the  circuit  court 
of  appealSi  that  the  mortgage,  being  merely  colt 
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APPEAL  hj  plaintiffs  from  a  decree  of 
tlie  Circuit  Court  of  the  United  States 
for  the  Western  District  oi  North  Carolina 
in  favor  of  defendants  in  a  suit  brought  to 
foreclose  a  mortgage  securing  a  building 
association  contract.     Modified. 

Statement  by  Morria,  District  Judge: 
The  Covenant  Building  &  Loan  Adsocia- 
tion  is  a  Tennessee  corporation  with  itp  prin- 
cipal otiioe  at  Knoxville,  Tpnnessee.  Hav- 
ing become  insolvent,  a  bill  wkh  filed  by 
btockholders  and  creditors  in  the  circuit 
court  of  the  United  States  for  the  northern 
division  of  the  eastern  district  of  Tennessee, 
sitting  at  Knoxville,  and  the  complainants 
in  this  case  were  appointed  receivers  of  said 
association  March  1,  1897,  to  wind  up  its 
affairs,  and  ratably  distribute  its  assets. 
Subsequently  the  same  complainants   filed 


an  ancillary  bill  in  the  circuit  court  of  iha 
United  States  for  the  western  district  of 
North  Carolina,  sitting  at  Greensboro,  in 
which  cause  said  court  took  ancillary  juris- 
diction of  the  matters  pending  under  the 
original  bill  in  the  court  in  Tennessee,  and 
the  complainants  in  this  suit  were  appointed 
receivers  of  the  assets  and  effects  of  the  said 
association  within  the  state  of  North  Caro- 
lina. Among  the  assets  and  effects  of  said 
a8:»ociat)on  deposited  in  its  home  office  in 
Knox^lie,  Tcnnesbee,  which  came  to  the 
hands  of  said  receivers,  was  a  sealed  note 
or  bond  for  $1,000,  dated  January  9,  1891, 
executed  by  the  defendants,  W.  W.  Elling- 
ton and  Laura  Ellington,  his  wife,  secured 
by  a  mortgage  of  a  lot  of  ground  in  Greens- 
Doro,  North  Carolina,  belonging  to  said 
Laura  Ellington.  At  the  time  of  the  appli- 
cation for  the  loan  of  $1,000  secured  by  said 


lateral  to  the  personal  obligation,  its  validity, 
■o  far  as  usury  is  concerned.  Is,  In  the  absence 
of  any  statutory  rule  to  the  contrary,  to  be  de- 
termined by  reference  to  the  rules  that  apply  to 
personal  contracts. 

In  Meroney  v.  Atlanta  Bldg.  ft  L.  Asso.  116 
N.  C.  ^82,  21  8.  B.  024,  which  the  circuit  court 
regarded  as  controlling,  a  loan  was  made  by  a 
building  and  loan  aasoclation  of  Georgia  to  a 
ciUzen  of  North  Carolina,  secured  by  a  mort- 
gage on  real  property  in  the  latter  state,  upon 
application  to  a  local  agent  of  the  association 
In  North  ('arolina,  who  was  Its  collecting  agent, 
and  to  whom  the  payments  on  the  loan  were  \o 
be  made,  it  was  held  that  the  laws  of  North 
Carolina  with  reference  to  usury,  rather  than 
those  of  (xeorgia,  should  control,  notwithstand- 
ing an  express  stipulation  that  the  contract  was 
solvable  In.  and  was  made  with  reference  to  the 
laws  of,  the  latter  state.  The  court  first  took 
the  position  that  the  contract  was  in  effect  con- 
summated In  North  Carolina,  and  was  In  real- 
ity to  be  performed  there,  and  that  the  stipula- 
tion referred  to  was  Inserted  merely  to  evade 
the  North  Carolina  usury  laws.  If  the  decision 
had  been  based  solely  on  this  ground.  It  would 
not  have  been  authority  for  the  proposition  that 
the  {<*•£  rei  nitm  controls  with  respect  to  usury 
when  it  is  sought  to  foreclose  the  mortgage, 
nlnce  upon  such  an  assumption  even  a  mere  per- 
sonal obligation  unsecured  by  mortgage  would 
have  been  governed  by  the  laws  of  North  Caro- 
lina. Under  this  theory,  the  only  signifi- 
cance that  would  attach  to  the  fact  that  the 
debt  was  secured  by  a  mortgage  on  real  prop- 
erty in  North  Carolina  would  arise  from  its  ten- 
dency, as  one  of  the  circumstances  of  the  case, 
to  show  that  the  contract  was  a  North  Carolina 
contract  rather  than  a  Georgia  contract.  The 
court,  however,  did  not  rest  its  decision  solely 
on  such  ground,  but  said:  "If  there  was  no 
local  board  and  no  local  treasurer;  if  the  appli- 
cation of  this  resident  of  North  Carolina  fur 
a  loan  of  money  to  be  secured  by  a  mortgage  on 
land  in  this  state,  to  be  executed  here,  had  been 
forwarded  directly  to  the  home  office  of  this 
foreign  corporation,  and  had  been  there  granted 
upon  the  condition  that  the  note  or  bond  given 
by  the  borrower  should  be  made  payable  at  the 
home  office,  and  should  bear  interest  at  a  rate 
allowed  by  the  laws  of  that  Jurisdiction,  but  Il- 
legal here,  It  has  been  declared  by  high  author- 
ity that,  la  a  suit  to  foreclose  the  mortgage,  the 
decree  of  foreclosure  will  limit  the  recovery  of 
the  lender  to  the  rate  of  interest  allowed  by  the 
laws  of  this  state."  The  court  then  adooted 
the  doctrine  announced  by  Wharton  in  his  treat- 
ise on  the  Conflict  of  Laws,  f  505,  to  the  effect 
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that  when  a  mortgage  on  real  estate  In  one  atsta 
is  given  as  security  for  a  loan  payable  in  an- 
other, the  law  of  the  former  state  with  refer- 
ence to  usury  is  to  prevail  if  the  money  was 
employed  on  the  land  for  which  the  mortgage 
was  giyen ;  but  if  the  mortgage  is  merely  a  col- 
lateral security,  the  money  being  employed  la 
another  state,  then  the  law  of  the  place  where 
the  money  waa  actually  used,  and  not  that  of 
the  place  where  the  mortgaged  land  was  situ- 
ated, appiica  As  further  indicating  the  ground 
of  its  decision,  the  court  said  that  If  the  deci- 
sion in  Roberta  v.  McNeely,  52  N.  C.  (7  Jones, 
L.)  506,  were  analysed,  it  would  appear  that  the 
controlling  reason  was  that  the  parties  mani- 
festly contemplated  the  courts  of  North  Caro- 
lina as  the  tribunal  for  the  enforcement  of  the 
contract,  the  mortgage  being  enforceable,  as 
was  there  said,  pnly  through  the  courts  of  North 
Carolina,  and  that,  that  being  so,  the  laws  of 
that  state  must  govern  the  rate  of  Interest. 

In  Martin  v.  Johnson,  84  Ga.  481,  8  L.  It.  A. 
170.  10  8.  K.  1002,  which  the  court  in  the  last 
case  cited  in  support  of  its  position,  it  was  held 
that  the  law  of  the  state  in  which  a  note  for 
money  loaned  Is  given,  governs  on  the  question 
of  usury,  where  it  is  secured  by  a  deed  of  land 
located  In  the  state,  and  part  of  the  money  rep- 
resenting the  usury  is  deducted  from  the  loan 
and  never  paid  over  to  the  borrower,  notwith- 
standing that  the  note  is  expressly  made  pay- 
able in  another  state.  The  action  was  to  re- 
cover on  the  note,  and  to  enforce  a  lien  on  tiia 
land.  The  decision,  the  etfer"  of  which  was  to 
deny  recovery  because  of  usury  under  the  law 
of  Georgia,  does  not  seem  to  rest  solely  upon 
the  ground  that  the  mortgaged  land  was  situ- 
ated in  (i^rgia,  though  that  was  undoubtedly 
regarded  as  an  Important  circumstance  In  the 
case:  but  the  court  also  tomphaslxed  the  facts 
that  the  malcer  of  the  note  resided  In  the  state, 
and  that  the  usury  was  in  effect  paid  there. 
The  court  further  said:  "Whether  a  contract 
Is  made  with  reference  to  the  place,  or  state,  or 
count  I  y  in  which  It  Is  to  be  performed,  is  a 
question  of  no  easy  solution.  However  ibis 
may  be,  there  is  enough  In  this  case  to  show 
that.  In  all  likelihood,  the  parties  to  the  con- 
tract sued  on  contemplated  the  law  of  the  dom- 
Icll  of  the  maker  as  the  law  which  should  gov- 
ern this  contract  In  all  respects.  There  Is  a 
portion  of  this  contract  which,  under  no  cir- 
cumstances, could  be  enforced  In  the  state  of 
Massachusetts  [where  the  note  was  payable]. 
— that  as  to  the  land  upon  which  it  .s  »i>aKiic 
to  set  up  a  Hen.  Nor  can  we  very  readily  see 
bow  any  portion  of  this  contract  oonid  he  «n- 
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bond  and  mortgage,  the  said  Laura  Elling- 
ton was  the  owner  of  ten  shares  of  the  fourtn 
series  stock  of  said  association,  which  had 
been  issued  to  her  April  28,  1890,  which  said 
stock  she  transferred  to  the  association  as 
collateral  for  said  loan.  By  the  note  Ell- 
ington and  wife  promised  on  or  before  nine 
years  from  date  to  pay  to  the  Covenant 
Hdilding  &  Loan  Association,  at  its  home 
office  ill  Knoxville,  Tennessee,  $1,000,  to- 
other with  a  premium  of  $5  per  month,  and 
interest  at  6  per  cent  per  annum,  payable 
monthly.  The  note  further  read  as  follows: 
''This  note  is  for  money  borrowed  on  ten 
iphares  of  the  fourth  series  stock  of  said  asso- 
ciation, and  is  secured  by  a  mortgage  of  even 
date  herewith  upon  a  lot  of  land  in  the  coun- 
ty of  Quilford  and  state  of  North  Carolina. 
Now,  if  we  pay  promptly  the  monWily  in- 
terest on  said  sum  of  $l,000,and  the  month- 


ly premium  of  $5.00  bid  by  us  for  said  loan, 
and  the  monthly  payment  on  said  shares  of 
stock,  and  any  tines  assessed  under  the  rules 
of  said  association,  and  the  taxes,  .  .  • 
and  Uie  premium  necessary  to  keep  the 
house  on  said  lot  insured  .  •  •  until  the 
said  stock  becomes  fully  paid  in  and  of  the 
value  of  $100  per  sliare,  then  it  is  under- 
stood that  upon  the  surrender  of  said  stock 
to  said  association  this  note  shall  be  deemed 
fully  paid  and  canceled.  But  if  we  fail  to 
pay  promptly,  when  due  and  payable,  the 
said  taxes  and  insurance  premiums,  or  de- 
fault in  payment  of  said  monthly  interest, 
fines,  monthly  premiums,  and  monthly  pay- 
ments on  said  stock  for  a  period  of  six 
months  after  the  same  are  due,  or  any  in- 
stalment thereof  is  due,  then,  at  the  option 
of  said  association,  the  whole  indebtedness 
evidenced  by  this  obligstion  (including  the 


forced  In  tbe  state  of  Massachusetts  against  a 
person  resident  in  the  state  of  Georgia.** 

In  the  forccrlosure  of  a  real-estate  mortgage, 
the  usury  law  of  the  state  In  which  the  land  is 
situated  governs,  although  payment  of  the  loan 
In  another  state  is  providea  for  by  the  terms  of 
the  contract  People's  Bldg.  Loan  &  Sav.  Asso. 
T.  Kidder,  9  Kan.  App.  385,  58  Pac.  798.  The 
majority  of  the  court  in  this  case  clearly  hold 
that  the  Icm  mi  9ittB  with  respect  to  usury  gov- 
erns, so  far  as  the  mortgage  is  concerned,  with- 
out reference  to  the  place  where  the  contract 
was  entered  into  or  is  to  be  performed,  or  to  the 
intention  of  the  parties  as  to  what  law  should 
control.  The  principle  was  applied  in  this  case 
iM)  as  to  defeat  a  mortgage,  notwithstanding 
that  the  court  admitted  that  the  place  of  per- 
formance, as  fixed,  was  at  the  office  of  the  mort- 
gagee in  another  state,  according  to  whose  laws 
the  transaction  was  valid,  and  that  the  con- 
tract, so  far  as  its  language  could  control,  was 
entered  into  with  reference  to  the  laws  of  that 
state,  and  was  to  be  there  performed.  The 
court  said :  **The  mortgage  could  only  be  en- 
forced in  the  state  of  Kansas.  A  contract  usu- 
ally is  entered  Into  with  reference  to  the  laws 
of  the  state  or  country  where  It  is  made,  or  to 
be  performed,  but,  where  a  contract  must  be 
enforc«fd  in  a  particular  place,  tbe  laws  of  that 
state  may  apply  to  such  proTisions  dt  the  con- 
tract as  8 re  in  conflict  with  the  laws  thereof.** 
Wells.  J.,  dissented,  and  expressed  the  opinion 
that  the  fact  that  a  contract,  made  and  to  be 
performed  in  one  state,  is  secured  by  a  mortgage 
upon  land  In  another,  does  not  aflTect  the  rule 
that  tbe  lew  tod  contractus  governs,  the  secur- 
ity being  a  mere  Incident  of  the  debt. 

In  Connor  v.  Bellamont,  2  Atk.  882,  the  ques- 
tion was  whether  Kngllsh  or  Irish  interest 
ought  to  be  allowed  upon  a  debt  contracted  in 
England,  but  for  which  a  bond  was  taken  in 
Ireland  to  be  paid  at  a  certain  time  and  at  7 
per  cent.  lA)rd  Chancellor  Hardwlcke  said  that 
if  It  had  been  a  simple  contract  debt  only  he 
would  hnve  been  of  the  opinion  that  It  onrht  fo 
carry  English  interest,  but,  as  the  security  was 
glTen  upuo  an  estate  in  Ireland,  it  must  be  con- 
sidei'ed  as  referable  to  ihe  piace  wiiei-e  it  was 
made,  and  that,  therefore,  Irish  Interest  must  be 
allowed. 

In  Stap!eton  ▼.  Conway,  8  Atk.  727,  1  Ves. 
8r.  427,  however.  Lord  Chancellor  Hardwicke 
held  that  If  a  contract  Is  made  in  F;ngland  for 
a  mortgage  of  a  plantation  in  the  West  Indies, 
no  more  than  legal  Interest  shall  be  paid  upon 
such  mortgage:  and  If  in  such  case  there  is  a 
covenant  In  the  mortgage  for  payment  of  8  per 
cent  interest.  It  will  be  within  the  statute  of 
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usury,  notwithstanding  that  that  is  the  rate  of 
interest  where  the  land  Ilea  In  a  note  to  the 
case  of  Connor  ▼.  Bellamont,  2  Atk.  882,  supra, 
the  distinction  is  suggested  that  in  that  case 
the  mortgage  was  not  executed  In  England* 
while  In  the  Stapleton  Case  it  waa 

Van  Schalck  ▼.  Edwards,  2  Johna  Cas.  855» 
was  an  action  in  New  York  upon  notes  given  in 
pursuance  of  a  contract  made  in  Massachusetts 
between  plaintiff  residing  in  that  state  and  the 
defendant  residing  In  the  state  of  New  York, 
whereby  the  former.  In  consideration  of  the 
notes,  ga?e  his  bond  conditioned  to  convey  to 
the  latter  real  property  in  the  state  of  New 
York.  The  defense  of  usury  was  interposed. 
Although  the  case  was  disposed  of  on  othe^ 
grounds,  three  of  the  Judges  expressed  their 
opinion  upon  the  question  whether  the  notes 
were  governed  by  the  usury  law  of  Massachu- 
setts, or  that  of  New  York.  Uadcliff,  J.,  was 
of  the  opinion  that  while  ordinarily  the  lea  looi 
contractus  governs  (which.  In  this  case,  was  the 
law  of  Massachusetts),  yet.  In  view  of  the  dr^ 
cumstances  of  the  case,  the  law  of  New  York 
must  have  been  contemplated  by  the  parties, 
and  ought  to  govern.  lie  said  that  the  reten- 
tion of  the  title  by  the  plalntlflT  until  the  pay- 
ment of  the  notes  was,  in  effect,  a  murigage, 
and  that  if  the  title  had  been  conveyed  and  a 
mortgage  executed,  the  debt,  accrirding  to  the 
principle  maintained  by  Lord  Hardwlcke,  In 
Connor  v.  Bellamont,  would  have  been  refer- 
able to  the  place  where  the  security  was  made. 
Kent,  J.,  with  whom  Lansing,  Cb.  J.,  concurred 
on  this  point,  held  that  the  lew  loci  contractus 
ought  to  govern.  So  far  as  appears,  the  only 
relief  sought  in  this  action  was  a  money  Judg- 
ment on  the  notes,  and  it  does  not  appear  that 
there  was  any  attempt  to  enforce  a  lien  upon 
real  property. 

In  liosford  v.  Nichols,  1  Paige,  220,  where  a 
contract  for  the  sale  of  land  in  New  York  was 
made  between  two  of  its  citlsens,  one  of  whom 
afterward  removed  to  Pennsylvania,  where  the 
contract  was  subsequently  executed  by  giving  a 
deed  and  taking  a  mortgage  on  the  premises  to 
secure  the  payment  of  the  purchase  money,  in 
which  mortgage  the  New  York  rate  of  Interest 
was  reserved,  which  was  greater  than  that  of 
Pennsylvania,  it  was  held  that  the  giving  of  the 
deed  and  the  taking  of  the  mortgage  were  only 
%  consummation  of  the  original  contract  made 
in  New  York,  and  that  tbe  mortgage  was  gov- 
erned by  the  laws  of  that  state,  rather  than 
those  of  Pennsylvania,  with  respect  to  usury. 
The  chancellor  said  in  this  case :  **Whether  a 
contract  made  here,  for  a  sale  of  lands  in  an* 
other  stats,  on  credit,  reserving  interest  at  tho 
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taxes  and  insurance  premiums  due  or  paid 
by  said  asacxsiation)  sliall  at  onoe  become 
and  be  due  and  collectible,  and  a  foreclonure 
of  said  mortgage  in  tbe  manner  therein  pro- 
vided may  be  bad.  It  is  further  understood 
tliat  this  note  is  made  with  reference  to  and 
under  the  laws  of  the  state  of  Tennensee,  and, 
if  paid  before  seven  years  from  its  date,  such 
rebate  from  tlie  premium  included  therein 
will  be  allowed  as  the  board  of  directors  of 
said  association  shall  deem  equitable."  The 
mortgage,  in  its  conditions,  followed  the 
terms  uf  the  note,  with  the  usual  provisions 
for  a  foreclosure  sale  in  case  of  default. 
Default  having  been  made  in  the  payment  of 
the  balance  claimed  by  the  receivers  as  due 
under  said  note  and  mortgage^  the  said  re- 
ceivers prayed  leave  of  the  said  circuit  court 
of  the  United  States  for  the  western  district 
of  North  Carolina  to  file  a  foreclosure  bill 


against  the  said  W.  W.  and  Laura  Ellington 
in  said  court,  which  leave  was  granted,  and 
thereupon  this  bill  was  filed  by  Mcilwaine 
and  Ashmore,  citizens  of  JTenneasee,  against 
said  Ellington  and  wife,  citizens  of  North 
Carolina,  praying  that  account  be  taken  of 
the  amount  due  under  said  note  and  mort- 
gage, which  the  complainants  claimed 
amounted  to  $592.50,  and  for  a  sale  in  de- 
lault  of  payment. 

The  complainants,  in  their  said  foreclos- 
ure bill,  averred  as  follows:  *'(14)  That, 
as  your  orators  are  advised  an<l  believe,  and 
BO  aver,  the  insolvency  of  the  said  associa- 
tion, and  the  appointment  of  the  said  receiv- 
ers as  aforesaid,  has  caused  all  the  bonds 
and  mortgageti  held  by  it  and  owing  to  it, 
including  the  bond  and  mortage  aforesaid, 
to  matm-e  and  become  immediately  payable. 
(15)  That  the  contracts  were  made  payable 


legal  rate  of  the  place  where  such  lands  are 
situated,  wuuld  be  void  if  such  rate  of  Interest 
exceeded  tbe  amount  allowed  by  our  laws,  is  a 
question  wbicb  does  not  appear  to  be  settled  by 
any  decision  of  our  courts.** 

Tbe  case  of  Chapman  v.  Robertson,  6  Paige, 
627,  81  Am.  Dec.  204,  bas  been  frequently  cited 
as  authority  for  tbe  position  that  tbe  validity 
of  a  mortgage  wlib  respect  to  usury  is  to  be  de- 
cided by  ibe  teat  rei  bIUb,  tbougb,  as  will  bere- 
afier  be  shown.  It  Is  doubtful  If  it  is  authority 
for  that  pusltlon.  If  so,  it  seems  to  t>e  against 
tbe  weight  of  authority.  Tbat  was  an  action 
In  New  York  to  foreclose  a  mortgage  on  land 
in  tbat  state  which,  together  with  tbe  bond,  was 
executed  in  tbat  state,  but  was  delivered  in 
JCngland,  where  tbe  money  was  advanced,  and 
where  the  mortgagee  resided.  Chancellor  Wal- 
wortb,  who  wrote  tbe  opinion,  took  tbe  position 
tbat,  as  no  place  of  payment  was  mentioned  In 
the  bond,  and  there  was  notbtng  from  wblcb 
it  could  be  inferred  tbat  tbe  parties  contem- 
plated the  payment  of  tbe  money  In  New  York, 
the  bond  must  be  beld  to  be  payable  at  tbe  resi- 
dence of  the  mortgagee  (England).  Tbe  con- 
clusion of  the  cbancellor  witb  reference  to  tbe 
question  of  usury  was  expressed  as  follows: 
"I  have  arrived  at  tbe  conclusion  that,  this 
mortgage,  executed  here,  and  upon  property  in 
this  state,  being  valid  by  the  lea  §itus,  which  is 
also  tbe  iear  of  the  domicll  of  tbe  mortgagor, 
it  is  the  duty  of  this  court  to  give  full  effect  to 
tbe  security,  wlibout  reference  to  the  usury 
laws  of  England,  which  neltber  party  Intended 
to  evade  or  violate  by  tbe  execution  of  a  mort- 
gage upon  tbe  lands  here.'*  Some  portions  of 
tbe  op.nlon  are  calculated  to  convey  tbe  Impres- 
sion that  tbe  cbancellor  intended  to  bold  tbat 
a  mortgage  on  real  property  is  governed  by  tbe 
l€9  rei  niter  witb  respect  to  usury,  witbout  ref- 
erence to  tbe  place  where  the  contract  was 
made,  or  wbere  It  Is  payable.  For  Instance, 
after  stating  tbe  rule  tbat  tbe  validity  of  purely 
personal  contracts  depends  upon  tbe  law  of  tbe 
place  where  tbe  contract  was  made,  unless  It  is 
to  be  performed  in  some  other  place,  sua  tbat 
tbe  creation  of  any  interest  In,  or  lien  or  en- 
cumbrance upon,  real  property  must  be  accord- 
ing to  tbe  ler  aittta,  be  said  tbe  case  would  have 
come  clearly  within  tbe  first  of  such  principles, 
if  tbe  bond  bad  been  tbe  only  security  for  tbe 
loan.  Taking  tbe  opinion  as  a  wbole,  bowever, 
tbe  construction  put  upon  It  by  tbe  Wisconsin 
supreme  cuurt  in  Newman  v.  Kershaw,  10  Wis. 
833,  seems  to  be  Justifled.  Tbe  opinion  In  tbe 
latter  case,  after  stating  that  If  Chapman  v. 
Rob<»rtsc>n,  intended  to  decide  that  the  security 
could  be  enforced  in  New  York  merely  l>ecause 
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tbe  mortgsged  lands  were  there,  while  conced- 
ing that  the  law  of  England  was  properly  ap- 
plicable to  tbe  contract  to  which  tbe  security 
was  Incident  and  made  It  void,  tbe  decision 
could  not  be  sustained,  said :  "But  1  do  not  so 
understand  tbe  decision.  On  tbe  contrary,  I 
understand  tbe  cbancellor  to  rely  on  the  facts 
that  tbe  mortgage  was  actually  executed  In  tbat 
state,  upon  lands  there  situated,  and  that  tbe 
mortgagor  resided  there,  tbe  mortgage  itself  also 
coniaining  a  covenant  for  tbe  payment  of  tbe 
money,  which  is  treated  as  tbe  principal  con- 
tract, and  that  the  money  was  to  be  used  by  tbe 
borruwer  In  tbat  state,  to  show  tbat  the  con- 
tract Itself  was  taken  out  of  tbe  general  rule, 
as  to  the  place  of  performance,  and  should  be 
governed  by  the  laws  of  New  York.  I  under- 
stand him  to  assert  distinctly  tbat  it  should  be 
enforced  In  tbe  English  courts  If  suit  had  been 
brought  on  It  there,  notwithstanding.  If  gov- 
erned by  their  lew,  it  would  have  been  void. 
And  with  this  view  I  think  Its  principle  may  be 
sustained.  It  does  not  attempt  to  bold  one  law 
applicable  to  the  security,  while  conceding  tbat 
another  Is  applicable  to  tbe  contract:  but  relies 
on  tbe  facts  mentioned,  to  take  the  contract  It- 
self out  of  tbe  rule  that  tbe  law  of  the  place  of 
payment  must  govern.  And  I  am  not  prepared 
to  say  that  such  facts  do  not  furnish  solid 
grounds  fOr  msking  the  exception.  Tbe  place 
of  pa>meut  may,  In  the  absence  of  any  more 
controlling  circumstances,  be  sufficient  to  show 
tbat  the  parties  Intended  to  refer  their  contract 
to  tbe  law  of  tbat  place.  But  If  the  loan  was 
actually  made  In  another  state,  the  money  to  be 
used  there,  the  parties  residing  there,  the  se- 
curity given  there,  and  If  by  tbat  law  the  con- 
tract would  be  valid,  and  it  would  be  invalid 
by  the  law  of  the  place  of  payment,  these  facts 
msy  well  be  held  to  have  a  stronger  Influence  in 
showing  the  intention  than  the  mere  place  of 
payment,  and.  the  rule  Itself  resting  upon  that 
Intention,  where  the  intention  is  rebutted  tbe 
rule  should  cease.'* 

This  interpretation  of  the  opinion  In  Chap- 
man V.  Robertson  Is  further  supported  by  the 
fact  that  the  court  In  tbat  caae  relied,  to  a  con- 
siderable extent,  upon  the  case  of  Depau  ▼. 
Humphreys,  8  Mart.  N.  S.  1,  In  which  there 
was  no  mortgage  at  all,  but  which  merely 
adopted  the  doctrine  tbat  Is  now  weli  estab- 
lished, with  reference  to  personsl  contracts, 
tbat  the  rate  of  Interest  to  t>e  paid  may  be 
legally  stipulated  according  to  the  law  where 
:t  Is  made,  although  payable  in  another  sute 
where  such  rate  would  be  usurious. 

In  Dugan  v.  Lewis,  79  Tex.  246.  12  I..  R.  A. 
93,  14  S.  W.  1024,  an  action  to  restrain  the  en- 
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and  solvable  in  the  state  of  Tennessee,  at 
the  home  office  of  said  corporationi  a  Ten- 
nessee corporation.  That  they  were  made 
with  express  reference  to  the  laws  of  Ten- 
nessee, and  that  under  said  laws,  as  your 
orators  are  advised  and  believe,  and  so  aver, 
that  they  were  and  are  valid,  legal,  and 
binding,  and  free  from  any  and  all  illegal- 
ity. (16)  That  there  has  been  paid  to  the 
Baid  association  upon  the  said  stock  of  the 
defendant  the  sum  of  $462.  That  there  has 
been  paid  as  interest  upon  said  loan  $359.50, 
and  as  premiums  thereon  $359.50.  (17) 
That  as  your  orators  are  advised  and  believe 
and  so  aver,  in  view  of  the  insolvency  of  said 
association,  the  proper  mode  of  settlement 
with  the  defendants  as  borrowers  is  that 
which  has  been  adopted  by  the  circuit  court 
of  the  United  States  for  the  norther^  divi- 
sion of  the  eastern  district  of  Tennessee  in 


the  principal  cause,  and  by  this  honorable 
court  in  tlie  cause  of  /.  ib'.  Luuer  et  at,  v.  The 
Covenant  Building  d  Loan  Association,  by 
decree  dated  May  3,  181)7,  as  the  rule  of  set- 
tlement between  the  suid  receivers  and  all 
borrowers  from  said  association.  That  a 
copy  of  said  degree,  maiked  'Exhibit  C,'  i» 
hereto  attached,  and  made  a  part  thereof. 
(18)  That,  iu  accordance  with  this  general 
rule,  the  said  defendants  should  be  charged 
with,  and  required  to  pay,  the  amount  act- 
ually borrowed  by  them  from  the  said  asso- 
ciation, together  with  simple  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
the  date  of  the  loan.  That  they  should  be 
credited  on  said  bond  with  the  interest  and 
all  premiums  paid  to  the  association  as  of 
the  dates  of  the  payments  of  such  interest 
and  premiums,  the  calculation  being  made 
upon    the    principle   of    partial    payments. 


lorremeDt  of  a  deed  of  trust  In  Texas,  which, 
together  with  the  note  secured  thereby,  was  de- 
livered in  rbe  state  of  New  York  where  the  note 
was  paynble,  ^be  court  held  that  the  deed  of 
trust  was  governed  by  the  law  of  Texas,  accord- 
ing to  wbk'b  the  rate  of  Interest  reserved  was 
legal,  and  not  by  the  law  of  New  York,  accord- 
ing to  wblch  It  would  be  usurious.  The  court 
cites  and  relies  upon  the  case  of  Chapman  v. 
Kobensun.  6  Talge,  627,  31  Am.  Dec.  264, 
supia.  In  this  case,  as  In  that,  It  Is  not  en- 
tirely clear  what  place  the  court  regards  as  the 
locus  contractus,  thougb  apparently  It  regards 
New  York  both  as  the  loous  contractus  and  the 
locus  solutionis.  In  this  view,  the  decision 
turns  upon  the  fact  that  the  mortgaged  land 
was  In  Texas,  though  It  would  seem  from  the 
following  quotation  that  the  question  was  re- 
garded as  one  of  Intention  :  *'There  Is  no  rea- 
son why  their  making  their  contract  In  one 
state  lustead  of  In  the  other,  nor  why  tbelr 
making  It  payable  In  one  state.  Instead 
of  In  the  other,  should  have  a  control- 
ling influence  over  the  question.  Doing  either 
will.  In  the  absence  of  other  evidence,  serve  to 
show  their  purpose,  and  control  the  result. 
But  not  so  when  ibey  otberwlse  distinctly  pro- 
vide, or  when,  from  otber  facts,  their  Intention 
can  be  more  satisfactorily  ascertained.** 

In  Kellogg  V.  Miller,  2  McCrary.  305.  18  Fed. 
198,  the  borrower  was  a  resident  of  Nebraska, 
and  the  lender  a  resident  of  New  York.  Tbe 
terms  of  the  loan  were  agreed  on  In  New  York, 
and  It  was  there  agreed  that  It  should  be  se- 
cured by  mortgage  upon  land  In  Nebraska,  and 
by  bond,  both  to  be  executed  In  the  latter  state. 
The  bond  and  mortgage  were  executed  In  the 
latter  state,  and  recorded  therein,  and  sent  by 
mail  to  the  mortgagee.  No  place  of  payment 
was  mentioned  in  tbe  bond.  The  contract  re- 
served a  rate  of  Interest  valid  according  to  the 
law  of  Nebraska,  but  usurious  according  to  that 
of  New  York.  It  was  held  that  tbe  law  of  Ne- 
braska governed.  Tbe  court  was  of  tbe  opin- 
ion that  the  contract  was  not  only  made  in  Ne- 
braska, tbe  delivery  to  tbe  recorder  being  re- 
garded as  sufllctent  delivery  to  tbe  grantee,  but 
was  slso  to  be  performed  there.  It  held,  how- 
ever, that  even  on  the  assumption  that  New 
York  was  both  the  locus  contractus  and  the 
loctia  nolutlouis,  the  contract  would  stiil  be  gov- 
erned by  the  law  of  Nebraska,  because,  under 
all  the  circumstances.  Including  the  fact  that 
the  debt  was  secured  by  a  mortgage  upon  real 
property  'n  that  state,  the  parties  must  be  pre- 
sumed to  have  contracted  with  reference  to  the 
laws  of  that  state.  So,  also.  It  was  held  in  Ar- 
nold ▼.  Totter,  22  Iowa,  194,  that  it  was  com- 
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petent  for  a  borrower  residing  In  Iowa  and  a 
lender  residing  in  Massachusetts  to  stipulate 
for  tbe  rate  of  interest  allowable  by  tbe  laws 
of  the  former  state,  notwithstanding  that  tbe 
note,  which  was  payable  in  New  York,  and  a 
deed  of  trust  on  real  estate  in  Iowa  to  secure 
the  same,  were  delivered  to  the  lender  In  Mas- 
sachusetts, and  the  money  received  there  pur- 
suant to  an  agreement  when  the  loan  was  ne- 
gotiated. Here,  too,  the  fact  that  the  land  was 
situated  In  Iowa  was  regarded  as  one  of  the  cir- 
cumstances which,  together  with  tbe  fact  that 
the  rate  of  interest  stipulated  was  allowable  by 
the  law  of  Iowa,  but  was  greater  than  the  legal 
rate  of  Massachusetts  or  of  New  York,  created 
a  presumption  that  tbe  parties  contracted  with 
reference  to  the  laws  of  the  former  state. 

in  Sherman  v.  Gassett,  9  III.  521  {sd.  fa.  to 
foreclose  a  mortgage  which  was  executed  and 
recorded  In  Illinois  on  land  In  that  state  to  se- 
cure notes  payable  in  Massachusetts),  the  court 
said  with  reference  to  tbe  defendant's  plea  that 
the  transaction  was  usurious  under  the  laws 
of  Massachusetts:  "It  might  in  this  case  be 
urged  with  great  propriety  that  a  mortgage  on 
real  estste  should  t>e  governed  by  the  les  situs, 
end.  consequently,  not  be  affected  by  tbe  usury 
laws  of  the  place  where  It  may  have  been  exe- 
cuted, or  where  the  money  Is  to  be  paid ;  tbe 
presumption  being  that  the  parties  must  have 
bad  the  laws  of  tbe  country  In  view  where  the 
land  was  situated,  and  where  suit  must  be  In- 
stituted In  case  of  foreclosure."  After  citing 
the  cases  of  Chapman  v.  Robertson,  6  Paige, 
627,  31  Am.  Dec.  264 :  Depau  v.  Humphreys.  8 
Mart.  N.  S.  1 :  and  Hoblnson  v.  Blond.  2  Burr. 
1077, — thf"  opinion  continues:  "These  author- 
ities come  from  sources  of  the  highest  respecta- 
bility, and,  being  consonant  with  the  principles 
of  equity  and  Justice,  would,  in  my  opinion. 
Justify  this  court  in  coming  to  the  conclusion 
tbst  the  mortgage  being  executed  here,  and  this 
being  the  domlcll  of  tbe  mortgagors,  tbe  law  of 
this  state  ought  to  govern  In  Its  construction." 
The  point,  however,  was  not  decided,  as  the 
case  was  disposed  of  on  the  ground  that  the 
law  of  Massachusetts,  even  if  applicable,  did 
not  render  the  contract  vo'd,  but  merely  in- 
flicted the  forfeiture  of  a  part  of  the  debt  as  a 
penalty,  and  that  such  penalty  would  not  be 
enforced  by  the  courts  of  another  state. 

Millard  v.  Truox,  73  Mich.  881,  41  N.  W.  328 
(a  suit  to  redeem  a  mortgage  on  real  property 
in  Michigan),  held  that  tbe  transaction  was.  In 
fact,  a  Michigan  transaction,  and  was  governed 
by  the  law  of  that  state  with  reference  to  the 
compounding  of  Interest,  notwithstanding  that 
the  notes  were  dated  in  Ohio.     It  does  not  ap- 
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(19)  That  in  arriving  at  the  amount  due 
from  said  defeudanUt  there  should  not  be 
credited  upon  said  mortgage  debt  the  pay- 
ment of  any  dues  upon  stock,  and  they 
should  not  be  regarded  as  partial  payments 
upon  said  indebtedness.  That  said  defend- 
ants should  be  treated,  as  to  the  payment 
of  dues  made  upon  stock,  the  same  as  invetit- 
ing  stockholders.  That,  after  ail  liabilities 
of  defendant  herein  and  all  other  borrowers 
i'rom  said  association  shall  have  been  paid, 
the  fund  ought  to  be  distributed  pro  rata 
among  the  borrowing  and  nonbor rowing 
stockholders  upon  the  basis  of  the  amount 
paid  by  them,  respectively,  as  dues  upon 
stock.  (20)  That  all  questions  as  to  the 
amounts  of  monthly  dues  upon  the  said 
stock,  and  their  application,  and  the  rights 
and  liabilities  of  the  defendant  herein  as  a 
stockholder  should  be  reserved  until  the  final 


settlement  of  the  alTairs  of  said  association 
in  the  hunus  ot  the  said  receivers  and  unUer 
the  direction  of  the  circuit  court  of  the  Unit- 
ed Stateti  for  the  northern  division  of  the 
ea^teru  district  of  Tennessee  and  for  tite 
western  district  of  North  Carolina,  when  the 
value  of  the  stock,  as  depending  upon  the 
uiontlily  dues  paid  in  upon  it,  and  the  iosaes 
of  the  association,  the  risk  of  which  was  as- 
sumed by  the  said  defendant  and  other 
stockholders,  shall  be  determined,  and  the 
rights  of  the  said  defendant  in  the  premises, 
and  of  all  other  stockholders,  shall  be  as- 
certained and  declared  by  the  said  court,  or 
else  your  orators,  receivers  as  .aforesaid, 
should  be  authorixed  and  empowered  by  the 
court,  for  the  purpose  of  making  final  set- 
tlement and  compromise  with  tlie  defendants 
herein,  and  with  all  other  borrowers  to  al- 
low such  borrowers  credit  upon  the  balance 


pear  from  the  report  of  the  case  where  the  notes 
•rere  actually  made,  or  wh^re  they  were  actus  My 
payable,  and  it  Is  not  clear  upon  what  facts  the 
court  based  Us  statement  that  the  transaction 
was.  In  fact,  a  Michigan  transaction.  It  may 
have  been  that  the  fact  that  the  debt  was  se- 
cured by  a  mortgage  on  real  property  in  Mich- 
igan was  regarded  as  fixing  the  locality  of  the 
transaction. 

NatioDai  Mat.  Bldg.  k  L.  Asso.  ▼.  Burch,  124 
Mich.  57,  82  N.  W.  837  (an  action  to  foreclose 
a  mortgage),  held  that  the  law  of  Michigan, 
with  respect  to  usury,  governed  a  mortgage 
upon  real  property  In  Michigan,  given  to  secure 
a  loan  made  by  a  foreign  building  and  loan  as- 
sociation. Oae  of  the  grounds  of  the  decision 
was  that,  notwithstanding  thaf^  by  the  terms 
of  the  mortgage,  the  money  was  to  be  paid  in 
New  York,  it  was  expected  that  the  money 
would  be  paid  to  the  treasurer  of  the  local 
branch  In  Michigan,  and  that  most  of  It  was 
paid  to  him ;  but  the  court  quotes  with  appar- 
ent approval,  the  portion  of  the  opinion  in  Me- 
roney  v.  Atlanta  Bidg.  &  L.  Asso.  116  N.  C.  882, 
21  H.  B.  924.  which.  In  effect,  holds  that  the 
mortgage  must  be  governed  by  the  le*  rei  sita, 
regardless  of  where  the  loan  was  made,  or  is 
payable.  It  appeared  In  this  case  that  a  Michi- 
gan building  and  loan  association  could  not  have 
made  such  a  contract  as  that  involved  in  the  ac- 
tion, although  it  appears  to  have  been  author- 
ised by  the  laws  of  the  domicll  of  the  association. 

In  Snyder  v.  Fidelity  Sav.  Asso.  (UUb)  64 
Pac.  870.  It  was  held  that  a  contract  for  a  loan 
made  in  Utah,  between  a  borrower  and  a  foreign 
loan  association  acting  through  a  local  agent, 
was  to  be  governed  by  the  laws  of  Utah  with  re- 
spect to  Msury,  notwithstanding  that  the  note 
and  the  trust  deed  were,  by  their  terms,  pay- 
able ai  the  domlcil  of  the  association.  While 
the  decision  does  not  rest  upon  the  ground  that 
the  le»  rei  Mitm  with  reference  to  usury  roust 
govern  under  all  circumstances  when  the  action 
involves  the  validity  of  a  mortgage  on  real 
property,  considerable  weight  Is  attached  to  the 
fact  that  the  security  for  the  debt  was  situated 
within  the  state,  though  the  facts  that  all  the 
acts  which  gave  the  contract  force  and  effect 
were  performed  there,  and  that  all  the  neces- 
sary papers  were  executed  there,  were  alao  em- 
phasized. The  decision  and  Its  grounds  are 
summarised  In  the  following  language:  "Com- 
ity of  states  does  not  extend  to  a  violation  of 
the  laws  of  the  forum,  and  we  are  not  disposed 
to  accede  to  the  respondents*  proposition,  but 
prefer  to  adhere  to  the  doctrine  that  a  contract 
for  the  loaning  of  money,  made  and  entered  into 
unner  such  circumstances  as  are  disclosed  here- 
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In,  must  be  construed  according  to  the  laws  of 
the  state  where  the  land  Is  situate;  and  this 
we  believe  to  be  in  harmony  with  the  weight  of 
authority.** 

Fisher  ▼.  Otis.  8  Chand.  (Wis.)  83  (an  action 
to  foreclose  a  mortgage  executed  and  delivered 
in  Wisconsin,  to  secure  a  note  also  executed  and 
delivered  there  but  payable  In  MassachuseiUi), 
held  that  the  mortgage  was  governed  by  the 
usury  law  of  Wisconsin,  It  appearing  that  the 
note  reserved  Interest  at  12  per  cent  which  was 
valid  under  the  laws  of  Wisconsin,  but  usurious 
under  the  law  of  Massachusetts.  The  court, 
after  referring  to  the  decision  In  Uepau  v. 
Humphreys,  8  Mart.  N.  8.  1,  to  the  effect  that 
where  a  note  is  made  in  one  state  and  payable 
in  another  the  usury  laws  of  the  former  si  ate 
will  control  If  the  rate  of  Interest  reserved  is 
authorised  by  such  law,  but  unauthorised  by 
the  law  of  the  place  of  payment,  said :  "But 
that  decision  goes  further  than  the  case  now 
under  consideration  requires.  It  Is  one  thmg 
to  enforce  a  contract  entirely  personal  In  Its 
character,  and  which  may  be  prosecuted  wher- 
ever the  person  or  property  of  the  obligor  is 
found;  and  quite  a  different  thing  to  enforce 
a  security  upon  land  which  must  necessarily  be 
prosecuted  In  the  place  where  the  land  Is  sit- 
uated. ...  It  may  be  well  supposed  that 
the  parties  Intended  to  contract  under  the  laws 
of  Wisconsin,  and  to  seek  their  .redress  under 
those  laws,  although  the  money  secured  was 
made  payable  In  another  state."  See,  however, 
Newman  v.  Kershnw,  10  Wis.  833,  supra. 

Fessenden  v.  Taft.  65  N.  H.  30,  17  Atl.  713, 
was  a  suit  to  foreclose  a  mortgage  on  land  in 
New  Hampshire,  but  executed  in  Massachusetts 
by  citlsens  of  that  state,  to  secure  a  note  given 
in  that  state.  The  court  said  that  the  note,  be- 
ing a  Massachusetts  contract,  was  governed  by 
the  laws  of  Massachusetts,  but  that  the  mort- 
gage, though  executed  in  Massachusetts  by  citi- 
zens of  thst  state,  being  a  conveyance  of  land 
In  New  Hampshire,  was  to  be  controlled  by  (he 
laws  of  the  latter  state.  This  statement,  how- 
ever, was  apparently  made  only  with  reference 
to  the  validity  of  the  mortgage  under  the  New 
Hampshire  statute  prohibiting  mortgages  to  se- 
cure future  advances,  as  affected  by  the  fact 
that  a  part  of  the  loan  was  held  back  until  the 
happening  of  a  certain  contingency ;  -and  In 
treating  the  question  as  to  the  amount  for 
which  the  mortgage  should  be  enforced.  It  ap- 
pearing that  various  payments  of  Interest  in 
excess  of  6  per  cent  had  been  paid,  the  court  ap- 
parently regarded  the  law  of  Massachusetts  ss 
controlling. 

In  Beso  V.  Eastern  Bldg.  &  L.  Asso.  16  Pi. 
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found  due  from  tliexn  as  said  borrowers  the 
vaiui^  oi  iiieir  stuck,  or  stock  payments,  alt- 
er making  a  careful  and  conservative  esti- 
mate of  such  value,  taking  into  considera- 
tion the  conditions  and  surroundings  of  the 
assets  in  their  hands,  and  making  due  allow- 
ance for  all  probable  losses  and  depreciations 
in  value,  as  well  as  probable  expenses  to  be 
incurred  in  the  collection  of  the  assets  and 
administration  of  the  trusts." 

The  rule  of  settlement  established  and  de- 
creed by  the  circuit  court  of  the  United 
States  for  the  northern  division  of  the  east- 
ern district  of  Tennessee,  a  copy  of  which 
decree  was  "Exhibit  C,"  and  which  was 
adopted  by  the  circuit  court  of  the  United 
States  for  the  western  district  of  North 
Carolina  by  a  special  order,  signed  June  10, 
1897,  as  the  general  rule  of  settlement  for 
all  settlements  by  the  receivers  with  the  bor- 


rowers in  the  western  district  of  North 
Carolina,  was,  in  substance,  as  follows: 
(1)  That  the  borrower  be  charged  with 
the  amount  actually  borrowed,  together 
with  6  per  cent  interest  from  the  date  of  the 
loan.  (2)  That  the  borrower  be  credited 
upon  the  loan  with  the  interest  and  pre- 
mium paid  as  of  the  dates  of  payment,  the 
calculation  to  be  made  upon  the  principle  of 
partial  payments.  (3)  That  the  borrower 
be  not  credited  with  the  payment  of  dues  up- 
on stock,  they  not  to  be  regarded  as  partial 
payments  upon  the  indebtedness.  (4)  That 
the  borrower  be  treated,  as  to  the  payments 
of  dues  upon  stock,  the  same  as  investing 
stockholders ;  the  fund  for  distribution  to  be 
distributed  pro  rata  among  borrowers  and 
nonborrowing  stockholders  upon  the  basis 
of  the  amount  paid  by  them,  respectively, 
as   dues   upon   stock.    The   receivers    were 


Super.  Ct.  222,  which  was  a  bill  In  equity  to 
restrain  a  suit  on  a  mortgage  to  a  foreign  build- 
Xng  and  loan  association,  and  for  cancellation 
of  notes  secured  by  the  mortgage,  It  was  held 
that,  as  the  notes  were  payable  at  the  home  of- 
fice of  the  association  in  New  York,  the  primary 
contract  creating  the  indebtedness  was  subject 
to  the  law  of  New  York  which  permitted  build- 
ing and  loan  associations  to  charge  usurious  in- 
terest, and  that  the  validity  of  the  promise  to 
pay  and  the  legality  of  the  rate  of  Interest, 
flnea  and  fees  charged,  were  to  be  determined 
in  accordance  with  the  law  of  that  state.  The 
court  further  said  that  the  mortgage  was  a 
conveyance  of  real  estate  in  Pennsylvania  as 
security  for  the  debt,  and  the  legality  of  the  ex- 
ecution thereof,  the  extent  and  character  of  the 
lien  thereby  created,  and  the  construction  of  the 
instrument,  must  be  governed  by  the  law  of 
Pennsylvania.  The  latter  statement,  however, 
was  evidently  msde  with  reference  to  the  ques- 
tion of  the  capacity  of  the  mortgagor,  a  mar- 
ried woman,  to  execute  the  mortgage  without 
tbe  consent  of  the  husband.  The  words.  **ex- 
tent  and  character  of  the  lien**  evidently  did 
not  refer  to  the  amount  of  the  indebtedness  for 
which  the  mortgage  was  a  lien. 

In  Fowler  v.  Kqultable  Trust  Co.  141  IT.  8. 
384.  35  L.  ed.  786,  12  Sup.  Ct.  Rep.  1  (an  action 
commenced  In  tbe  Federal  court  to  foreclose  a 
mortgage  on  land  in  Illinois,  executed  in  that 
state,  to  secure  a  note  also  executed  In  that 
state  but  payable  in  New  York),  it  was  held 
that  the  contract  was  controlled  by  the  laws  of 
Illinois  with  reference  to  usury ;  but  the  deci- 
sion was  not  upon  the  ground  that  the  lew  rei 
aittt  must  control,  but  upon  the  ground  that 
the  statute  of  Illinois  expressly  provided  that 
in  such  a  case  the  laws  of  that  state  should 
govern,  and  not  those  of  the  slate  or  country 
where  the  loan  was  payable. 

Kendrlck  v.  Kyle.  78  Miss.  278,  28  So.  051, 
lioldlng  that  a  vendor's  lien  (in  effect  a  mort- 
gage) would  be  enforced  in  Miss  ss  ppl,  notwith- 
standing that  It  stipulated  for  8  per  cent  inter- 
est while  the  rate  In  Tennessee,  where  the  con- 
tract was  made  and  was  payable,  was  only  6 
per  cent,  was  decided  under  a  statute  s.milar 
to  that  In  the  preceding  case,  though  it  was  also 
held  that,  even  If  the  contract  were  controlled 
by  the  law  of  Tennessee,  the  mortgage  wuuld 
still  be  enforced,  since  tbe  Tennessee  statute 
did  not  mske  contracts  void  for  usury ;  and 
that,  while  it  did  make  the  reservation  of  usury 
a  penai  offense,  snd  for  thst  reason  the  courts 
of  Tennessee  would  refuse  to  enforce  a  usurious 
contract,  yot  the  courts  of  Mississippi  were  not 
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bound  to  enforce  the  criminal  laws  of  another 
state. 

The  cases  above  cited  are  those  that  lend  the 
most  support  to  the  doctrine  that  the  rules 
which  determine  what  law,  with  respect  to  us- 
ury, governs  a  personal  obligation,  do  not  ap- 
ply to  a  mortgage  upon  real  property :  but  that 
such  mortgages  are  to  be  governed  by  the  lem 
rei  9it€8  irrespective  of  what  law  would  govern 
if  the  personal  obligation  alone  were  Involved. 
As  suggested  by  the  comments  already  made, 
some,  even,  of  these  cases  are  very  doubtful 
authority  for  the  proposition. 

In  the  following  cases,  while  the  law  of  the 
state  In  which  the  land  was  situated  was  held 
to  control,  it  will  be  observed  that  the  result 
was  reached,  not  by  the  arbitrary  application 
of  the  lew  rei  sittfr,  but  by  the  application  of  the 
principles  that  determine  what  law  governs  a 
personal  obligation,  the  fact  that  the  debt  was 
secured  by  a  mortgage  on  real  property  I>eing 
viewed  merely  as  a  circumstance  of  more  or  less 
Importance,  to  be  taken  into  consideration  in 
applying  those  principles. 

In  United  States  Mortg.  Co.  v.  Sperry,  138 
IT.  S.  313,  34  L.  ed.  9(S0,  11  Sup.  Ct.  Rep.  321 
(an  action  to  enforce  a  mortgage  on  real  prop- 
erty). It  was  held  that  interest  must  be  allowed, 
or  disallowed,  as  was  required  by  the  law  of 
the  state  where  the  loan  was  made  and  was  to 
be  performed. 

In  'American  Freehold  Laud  Mortg  Co.  t. 
Sewell,  92  Ala.  163,  13  L.  R.  A.  299,  9  So.  143, 
the  court  held  that  the  loan  was  an  Alabama 
contract,  and  was  to  be  governed  by  the  laws 
of  that  state,  rather  than  those  of  New  York, 
with  respect  to  usury,  where  the  application 
was  made,  the  money  was  paid  over  to  the  bor- 
rower, and  the  notes  and  mortgage  were  exe- 
cuted, in  the  former  state,  although  the  debt 
was  made  payable  In  New  York  and  the  money 
was  sent  from  that  state  to  the  mortgagee's 
agent  in  Alabama,  to  be  paid  over  on  the  exe- 
cution of  the  papers,  and  it  was  expressly  pro- 
vided in  the  mortgage  that  it  should  be  gov- 
erned and  construed  by  the  laws  of  Alabama. 

In  Lanier  v.  Union  Mortg.  Bkg.  ft  T.  Co.  64 
Ark.  39,  40  S.  W.  466.  it  was  held  that  the 
validity  of  a  mortgage  upon  real  property  In 
Arkansas  should  be  tested  by  the  usury  laws 
of  that  state,  notwithstanding  that  the  note 
and  mortgage  were  executed  and  were  payable 
In  another  siste.  The  decision  Is  not  upon  the 
ground  that  the  ler  rei  aita  should  control,  but 
upon  the  ground  that,  the  mortgagor  being  a 
citizen  of  Arkansas,  and  the  mortgagee  a  dti- 
sen  of  another  state,  they  hsd  stipulated,  aa 
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further  authorized,  in  making  settlements 
with  borrowers,  for  the  purpose  of  settle- 
ment and  compromise,  to  allow  borrowers 
credit  for  the  estimated  value  of  their  stock 
payments,  after  making  a  careful  estimate 
of  such  value,  allowing  for  all  probable 
losses  and  depreciations  and  the  probable 
expendes  to  be  incurred  in  collecting  the  as- 
sets and  administerinff  the  trusts. 

The  defendants,  Ellington  and  wife,  an- 
swered the  bill.  They  alleged  that  the  note 
or  bond  and*  mortgage  were  made  and  exe* 
cutea  in  the  state  of  North  Carolina,  and  not 
in  Tennessee,  and  were  North  Carolina  con- 
tracts, and  to  be  construed,  and. effect  to  be 
given  them,  according  to  the  laws  of  North 
Carolina;  that  the  association  had  a  local 
board  and  a  secretary  in  Greensboro,  North 
Carolina,  and  that  the  contract  was  made 
payable   in   Tennessee   to  avoid  the   usury 


law  in  force  in  North  Carolina;  that  the  tctt 
shares  of  stock  were  issued  to  said  Laura 
Ellington  upon  the  understanding  that,  if 
she  subscribed  for  the  stock,  she  was  to  have 
a  loan  of  $1,000  at  6  per  cent,  which  was  th» 
highest  legal  rate  in  North  Carolina,  and 
that  the  money  borrowed  was  to  be  expended 
in  building  a  house  upon  the  mortgaged 
land;  that  said  contracts  are  not  legal  and 
binding, but  were  a  scheme  to  obtain  usurioua 
and  illegal  interest,  and  are  void  so  far  as 
they  exact  a  greater  rate  of  interest  than  0- 
per  cent,  and  that  all  payments  made  by 
her,  whether  as  interest,  premium,  or  dnes^ 
ought  to  be  credited  on  said  loan,  and  that 
upon  a  legal  computation  they  have  fully 
repaid  said  loan,  with  legal  interest,  and 
have  in  fact  overpaid  said  debt. 

Testimony  was  taken  to  show  that  by  the 
statute  law  of  Tennessee,  and  by  the  con- 


tbey  m'Kbt  lawfully  do,  that  the  laws  of  Ark- 
ansaii  shuuld  guvern. 

So,  also.  In  Smith  v.  Parsons,  55  Minn.  520, 
67  N.  W.  311.  an  action  to  enjoin  the  foreclos- 
ure of  a  mortgage,  It  was  held  that  It  was  com- 
petent fur  the  parties  to  a  lonn  contract  to 
agree  that  Its  construction  and  Talldlty  staonid 
be  determined  by  the  law  of  Minnesota,  where 
the  l«nd  mortgaged  to  secure  the  loan  was  situ- 
ated, where  the  borrower  resided,  and  where 
the  note  and  mortanse  were  made,  notwita- 
Btanding  thnt  the  notes  were  payable  In  Con- 
necticut, and  that  both  the  notes  and  mort- 
gage were  a(*<'epied  In  the  latter  state. 

In  New  Kngiand  Mortg.  Secur.  Co.  v.  Mc- 
Laughlin. 87  Ua.  1.  13  8.  E.  81,  the  court  held. 
In  an  sction  to  foreclose  a  mortgage,  that  the 
usury  laws  of  tieorgla  controlled  notwlthatand- 
Ing  that  the  note  was  made  payable  in  New 
\ork :  but  the  decision  Is  upon  the  ground  that 
there  was  an  express  stipulation  In  the  mort- 
gage that  the  ctmtract  was  to  be  construed  ac- 
cording to  the  lawa  of  Georgia.  A  similar  de- 
cision was  made  in  Jackson  v.  American  Mortg. 
Co.  88  CJa.  756.  15  8.  B.  812  (an  action  on  notes 
aecured  by  a  mortgage  on  real  property),  ex- 
cept that  In  the  latter  case  there  was  no  ex- 
press stipulation  that  the  contract  should  be 
governed  by  the  laws  of  Georgia,  where  the 
papera  were  signed,  the  Intention  of  the  parties 
to  that  effect  being  Inferred  from  the  clrcum- 
stancea  of  the  case.  Including  the  fact  that  the 
rate  of  Interest  reserved  would  be  legal  In  Geor- 
gia but  usurious  In  New  York,  where  the  notes 
and  mortgage  were  delivered,  and  where,  by 
their  terms,  they  were  payable. 

The  latter  case  is  followed  in  Hill  v.  Ameri- 
can Freehold  Co.  09  Ga.  87.  24  S.  E.  848: 
Raines  V.  American  Freehold  Mortg.  Co.  04  Ga. 
600.  20  8.  K.  10 :  Stansell  v.  Georgia  Loan  &  T. 
Co.  06  Ga.  227,  22  S.  K.  808 :  Taylor  v.  Amerl- 
CHn  Freehold  Laud  Mortg.  Co.  106  Ga.  238,  32 
S.  1-3.  153. 

In  Jackaon  v.  American  Bfortg.  Co.  88  Ga. 
75<(.  15  S.  E.  812.  It  was  held  that  deeds  of  land 
In  (>eorgIa,  of  even  date  with  a  note,  given  to 
secure  the  note,  were  admissible  In  evidence  in 
order  to  show  the  Intention  of  the  parties  as  to 
the  real  situs  of  the  contract,  and  what  stste 
or  country  they  had  reference  to  in  fixing  the 
rate  of  interest. 

That  the  declRlona  In  New  England  Mortg. 
Secur.  Co.  v.  McLaughlin.  87  Ga.  1,  13  S.  VI.  81, 
and  Jackson  v.  American  Mortg.  Co.  88  Ga. 
750,  15  S.  R.  812.  §upra,  were  not  upon  the 
ground  that  the  lex  rci  §it<B  muat  necessarily 
govern,  is  made  still  more  clear  by  the  fact  that 
in  Underwood  v.  American  Mortg.  Co.  07  Ga. 
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238,  24  8.  U.  847,  where,  so  far  as  appears.  th» 
action  waa  merely  to  recover  on  notea.  no  mort- 
gage being  Involved,  the  declalon  that  the  law 
of  Georgia  should  govern,  rather  than  that  of 
New  York  where  the  note  was  payable,  was  In- 
duced by  the  same  kind  of  reasoning  that  was 
applied  in  those  cases,  and  the  inquiry  was.  a* 
in  those  casea,  witb  reference  to  the  Intention 
of  the  partlea. 

In  Kilcrease  ▼.  Johnson,  85  Ga.  600,  11  8.  B. 
870.  which  waa  an  action  in  Georgia  upon  a 
note  payable  In  Massachusetts,  it  waa  held  that 
the  trial  court  erred  in  striking  out  a  plea 
amendatory  of  the  plea  of  usury,  alleging  that 
the  contract  sued  on  waa  made  and  executed  In 
Georgia  and  was  to  be  performed  there,  and 
that  the  making  of  the  same  payable  In  another 
state  was  a  mere  device  to  avoid  the  usury  laws 
of  Georgia,  and  waa  not  known  to  the  defend- 
ant or  consented  to  by  bim.  The  court  ssid 
that  in  this  case,  as  In  Martin  v.  Johnson,  84 
Ga.  481.  8  L.  R.  A.  170,  10  8.  B.  1002.  the  not* 
was  secured  by  a  deed  of  land  In  Georgia.  It 
will  be  observed  that  the  purport  of  the  amenda- 
tory plea  was  that  making  the  note  payable  In 
another  atate  was  merely  to  evade  the  usury 
laws  of  Georgia,  and  the  fact  that  the  note  was 
aecured  by  a  mortgage  on  land  In  the  latter 
state  was  merely  referred  to  aa  a  circnmstanee 
bearing  on  that  question. 

In  Ilollls  V.  Covenant  Ridg.  A  I«.  Asao.  104 
Ga.  318.  31  S.  B.  215,  which  was  In  effect  an 
action  to  enforce  a  lien  upon  real  property  given 
to  aecnre  a  note.  It  was  held  that  the  usury 
laws  of  Georgia  should  govern ;  but  tbe  decision 
Is  expressly  upon  the  ground  that  it  mnat  be 
presumed  that  the  contract  waa  executed  In 
Georgia,  and  was  to  be  performed  there:  and 
the  court  said  that  If  the  loan  waa  In  fact  made, 
and  w>is  to  be  repaid.  In  Tennessee,  the  legal 
rate  of  interest  allowed  by  the  laws  of  that 
state  would  be  looked  to,  to  determine  wheth- 
er or  not  the  contract  was  usurious. 

In  Duncan  v.  Helm,  22  La.  Ann.  418.  It  was 
held  that  a  contract  made  In  M'sslsslppl  t>e- 
tween  parties  residing  In  that  state,  by  which 
notes  and  mortgages  were  given  on  property 
situated  In  I^oulsiana.  the  notes  and  mortgages 
being  executed  and  delivered  in  the  latter  state 
and  the  proceeds  of  the  loan  received  there,  was 
governed  by  the  Inws  of  Louisiana  with  respect 
to  usury,  rather  than  those  of  Miss'ssippl.  The 
decision  la  not  on  the  ground  that  the  property 
mortgaged  was  situated  in  Louisiana,  but  on 
the  ground  that  the  contract  for  the  loan  was 
to  be  entirely  executed  In  that  state,  and  that 
it  waa  clear  that  the  contract  was  Intended  ta 
have  effect  In  that  atate. 
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stniction  pat  upon  those  statutes  by  the 
•courts  of  Tennessee,  the  foregoing  rule  of 
settlement  adopted  by  the  Unit^  States 
circuit  court  at  Knoxvitle  was  the  rule  of 
law  established  by  the  state  courts  of  Ten- 
nessee applicable  in  that  state  to  settlements 
4)etween  insolvent  building  and  loan  asso- 
ciations and  borrowing  stockholders;  also 
to  prove  that  upon  a  careful  estimate  of  the 
value  of  the  stock  payments,  allowing  for 
losses  and  expenses,  40  per  cent  was  found  to 
be  a  fair  estimate  of  the  value  of  the  stock 
to  be  credited  on  loans  of  borrowing  share- 
holders. The  cause  came  to  a  hearing  on 
the  bill,  answer,  and  testimony,  and  the  cir- 
cuit court,  by  its  decree  of  December  8,  1800, 
held  that  the  monthly  payments  for  stock 
dues,  to  wit,  $0,  and  the  monthly  payment 
of  $5  for  interest  and  $6  for  premium,  mak- 
ing $16  per  month,  were  to  be  credited  on  the 


loan,  and  that  the  defendant  had  overpaid 
the  amount  of  the  loan  and  interest  $9.42. 
The  court  further  decreed  that  the  defend- 
ants, as  stockholders  of  the  association,  were 
liable  to  the  receivers  for  their  share  of  the 
losses  of  the  association,  and  that  the  mort- 
gage should  not  be  released,  but  should  re- 
main as  security  for  the  defendants'  pro 
rata  share  of  said  losses  and  deficiencies; 
and  charged  the  costs  of  the  case  against 
the  defendants,  Ellington  and  wife.  From 
this  decree  the  receivers  have  appealed. 
They  assign  as  error  that  the  court  should 
have  decreed  that  the  receivers  were  enti-  • 
tied  to  recover  the  amount  claimed  in  their 
bill  of  complaint,  and  were  entitled  to  fore- 
close the  mortgage  if  the  amount  waft  not 
paid;  that  the  court  erred  in  allowing  the 
stock  dues  to  be  credited,  and  in  not  decree- 
ing that  defendants  were  not  entitled  to 


In  Pine  ▼.  Smith,  11  Gray,  38,  It  was  held 
that  *a  note  secured  by  a  mortgage  on  real  prop- 
erty io  Massachuseits  was  to  be  governed  by 
tne  usury  law  of  that  state ;  but  the  decision  Is 
upon  the  ground  that  the  contract  was  made  In 
Massachusetts,  and  not  In  the  state  of  New 
York,  where  the  payee  resided. 

In  Little  v.  Rlley.  43  N.  II.  109  (a  foreclos- 
ure action),  the  court  held  that  the  Interest 
on  a  mortgage  of  real  property  In  New  Hamp- 
shire ought  to  be  computed  according  to  the 
laws  of  that  state,  notwithstanding  that  the 
mortgage,  and  the  note  secured  thereby,  were 
made  in  Massachusetts.  The  decision,  is  upon 
the  ground  that  the  note  was  payable  In  New 
Hampshire. 

In  Newman  ▼.  Brigantlne  Beach  R.  Co.  8  Pa. 
DIst.  R.  833,  It  was  held.  In  an  action  on  past- 
due  Interest  coupons  attached  to  railroad  bonds, 
that  the  usury  laws  of  New  Jersey,  where  the 
mortgage  securing  them  was  executed  and 
where  the  property  of  the  company  was  situ- 
ated and  Its  corporate  franchises  were  exer- 
cised, governed,  notwithstanding  that  the  cou- 
pons wefe  payable  In  New  York.  The  decision 
is  upon  the  ground  that  the  parties  had  the  law 
of  New  Jersey  in  contemplation  when  they  made 
the  contract. 

In  Lewis  v.  Ingersoll,  1  Keyes,  847,  It  was 
held  that  the  law  of  New  York,  where  the  land 
was  situated,  governed  with  respect  to  the  rate 
of  Interest,  no  rate  being  specified  In  the  mort- 
gage. In  this  case  the  mortgage  was  executed 
In  New  York,  and  the  decision  Is  on  the  ground 
that,  as  there  was  nothing  to  Indicate  that  a 
different  rate  of  Interest  was  Intended,  the  lem 
loci  contiactut  governed. 

Troy  Carriage  Co.  v.  SImson,  12  App.  Dlv. 
626,  43  N.  Y.  Supp.  1166,  Affirming  15  Misc. 
424.  37  N.  Y.  Supp.  1023,  held  that  a  mortgage 
on  land  In  New  York,  given  by  a  resident  of 
that  state  to  a  corporation  of  Oregon,  was  gov- 
erned by  the  law  of  New  York,  and  was  usuri- 
ous, because  It  stipulated  for  interest  at  8  per 
cent,  notwithstanding  that  the  goods  for  which 
It  was  given  were  ordered  In  Oregon.  The  de- 
cision Is  upon  the  ground  that  It  appeared,  not 
only  by  the  proofs,  but  upon  the  face  of  the 
papers  themselves,  that  they  were  ail  executed, 
payable,  and  to  be  performed  In  New  York. 

In  Mills  V.  Wilson,  88  Pa.  118,  it  was  held 
that  Interest  should  be  computed  at  the  rate 
allowed  In  Pennsylvania,  and  not  at  the  Kan- 
sas rate,  on  a  loan  secured  by  a  mortgage  on 
real  property  in  Pennsylvania.  The  decision 
was  upon  the  ground  that  the  agreement  for 
the  loan  was  made  In  Pennsylvania,  and  that 
the  place  of  payment  was  also  there. 
55  L.  R.  A. 


In  New  York  Mut.  Sav.  ft  L.  Asso.  v.  Slaugh- 
ter. 4  Pa.  DIst.  B.  660,  the  court  charged  the 
jury  that  while  a  foreign  building  and  loan 
association  might  have  the  right  to  do  business 
In  the  state.  It  could  not  recover  more  than  6 
per  cent  on  the  money  actually  lent,  notwith- 
standing that  It  reserved  a  greater  rate,  which 
was  auihorlzed  by  the  law  of  the  state  where 
the  association  was  Incorporated.  It  does  not 
appear  In  this  case  where  the  contract  was 
made,  or  where,  by  Its  terms,  it  was  payable. 
The  charge  may  huve  had  reference  merely  to  a 
Pennsylvania  contract  made  by  a  foreign  asso- 
ciation, and  not  to  a  foreign  contract  made 
by  such  an  association. 

In  Kennedy  v.  Knight,  21  Wis.  845,  94  Am. 
Dec.  543.  an  action  to  foreclose  a  mortgage,  it 
was  held  that  a  contract  with  a  bank  of  New 
York  reserving  Interest  In  excess  of  the  rate 
permissible  under  the  laws  of  that  state,  was 
ifoverned  by  the  law  of  Wisconsin.  The  deci- 
sion Is  not  solely  upon  the  ground  that  the 
mortgaged  land  was  situated  In  the  latter  state, 
but  on  the  ground  that  the  contract  was  made, 
and  was  to  be  performed.  In  that  state. 

Floyd  V.  National  Loan  &  Invest.  Co.  40  W. 
Va.  327,  54  L.  II.  A.  530,  88  S.  B.  653.  held 
that  a  contract  mode  by  a  building  and  loan 
association  of  Michigan  with  a  citizen  of  West 
Virginia,  to  be  performed  In  Michigan  but  se- 
cured by  a  deed  of  trust  upon  real  estate  In  < 
West  Virginia,  could  not  be  enforced  In  the  lat- 
ter state,  although  valid  according  to  the  usury 
law  of  Michigan.  The  decision,  however,  Is  up- 
on the  ground  that  the  Michigan  corporation, 
having  acquired  the  right  to  do  business  with- 
in the  state,  could  only  make  such  contracts  as 
a  similar  domestic  corporation  was  authorised 
to  make,  and  that  the  contract  In  question  was 
not  one  within  the  power  of  a  domestic  asso- 
ciation. The  court  expressly  said  that  if  the 
association  had  acquired  the  right  to  do  busi- 
ness In  the  state  upon  the  ssme  terms  as  an  In- 
dividual, and  had  made  a  contract  with  a  citi- 
zen of  the  state  to  be  performed  In  the  state  of 
Michigan,  and  such  contract  were  authorized 
by  Its  charter  and  the  laws  of  that  state.  It- 
would  be  enforceable  >**  West  Virginia,  although 
the  rate  of  Interest  weie  higher  than  the  legal 
rate  in  the  latter  state. 

In  Lindsay  v.  Mill.  66  Me.  212.  22  Am.  Rep. 
564  (writ  of  entry  on  mortgages  of  land  in 
Maine),  the  court  refused  to  enforce  a  forfeit- 
lire  provided  for  by  the  law  of  New  Brunswick, 
where  the  contract  was  made,  because  of  the 
exaction  of  usurious  Interest  after  the  debt  was 
overdue.  The  declsi(*n,  however,  was  upon  the 
ground  that  the  contract,  not  being  usurious 
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credit  on  the  mortgage  debt  for  the  stock 
dued  paid  by  them;  that,  the  contract  being 
a  TenneoHee  contract,  the  court  erred  in  not 
holding  that  the  rule  of  settlement  estab- 
lished oy  the  laws  and  decisions  of  Tennes- 
see should  be  followed ;  that  the  court  erred 
in  not  decreeing  that  the  stock,  being  also 
pledged  for  the  debt,  should  be  sold  to  meet 
any  deficiency  caused  by  the  land  not  bring- 
ing the  amount  of  the  debt,  costs,  and  ex- 
penses of  sale. 

Argued  before  Ooif,  Circuit  Judge,  and 
Morris  and  Waddill,  District  Judges. 

Mr.  John  W.  Hinsdale,  for  appellants: 

The  contract  is  governed  by  the  laws  of 
Tennessee.  The  Federal  court  must  deter- 
mine this  question  for  itself. 

Dygert  v.  Vermont  Loan  d  T,  Co,  37  C.  C. 
A.  389,  94  Fed.  913;  New  England  Morig. 


Becur,  Co,  ▼.  Voder,  12  Sawy.  62,  28  Fed. 
2U5;  Kellogg  v.  Miller,  2  McCran-,  395,  13 
Fed.  198;  Vaesar  v.  Capell,  83  Fed.  404; 
Browcr  v.  Life  Ins,  Co,  86  Fed.  748;  East- 
em  Bldg.  d  L.  Aaao.  v.  Bedfordy  88  Fed.  7; 
Stowe  V.  Belfast  Bav,  Bank,  92  Fed.  90; 
Guarantee  Sav,  Loan  d  Invest,  Co,  v.  Alex- 
ander, 96  Fed.  870;  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427. 

The  parties  have  a  right  to  determine  what 
usury  laws  shall  govern  their  contract,  and 
their  expressed  intention  must  prevail. 

Story,  Contl.  L.  58  278,  279;  Pingrey, 
Mortg.  S  795;  11  Am.  &  £ng.  £nc.  Law,  p. 
520;  Robinson  v.  Bland,  2  Burr.  1077;  Le 
Breton  v.  Miles,  8  Paige,  261 ;  Arrington  v. 
Gee,  27  N.  C.  (5  Ired.  L.)  694;  Roberts  v. 
McNcvly,  52  N.  C.  (7  Jones,  L.)  506;  Morris 
v.  Uochaday,  94  N.  C.  289 ;  Bennett  t.  East- 


la  Its  inception,  was  not  void;  and  that,  with 
respect  to  ibe  enforcement  of  a  mere  forfeiture, 
the  law  of  the  forum,  rather  than  the  lea  tool 
eontractva,  would  govern. 

Sokoloslci  v.  New  South  Bldg.  it  Tj,  Abso.  77 
Mlra.  164,  26  So.  361,  held  that  a  foreign  build- 
ing and  loan  association  could  not  exercise  in 
Misfiisslppl  its  power,  under  the  laws  of  Its 
domlcll,  to  take  fixed  premiums  In  addition  to 
the  highest  legal  rate  of  interest.  The  deci- 
sion is  upon  the  assumption  that  the  contract 
W88  a  Mississippi  contract,  aad  not  a  contract 
of  the  state  where  the  association  was  Incorpo- 
rated. 

It  will  be  observed  that  the  following  cases, 
while  holding  that  the  mortgage  was  governed 
with  respect  to  usury  by  the  law  of  the  state 
where  the  land  was  situated,  reached  that  con- 
clusion by  applying  to  It  the  doctrine  of  Depau 
V.  Humphreys,  8  Mart.  N.  S.  1,  supra,  that  the 
rate  of  interest  to  be  paid  may  be  legally  stipu- 
lated according  to  the  law  of  the  state  where 
the  contract  was  made,  thougjb  payable  In  an- 
other state.  As  suggested  In  Newman  v.  Ker- 
shaw, 10  Wis.  833,  supra,  the  fact  that  part  of 
the  contract  has  reference  to  land  within  the 
state  where  It  is  sought  to  be  enforced,  may 
have  some  Influence  in  determining  the  locus 
eontraotus,  and  may  be  sufficient  in  certain 
cases  to  locate  it  at  the  place  where  the  mort- 
•  gage  was  executed,  though  delivered  in  another 
place.  That  a  decision  upon  this  ground,  how- 
ever, is  the  result  of  the  application  of  a  rule 
governing  personal  contracts,  and  not  an  arbi- 
trary application  of  the  lew  rei  sita  Is  apparent 
from  the  fact  that  in  Depau  v.  Humphreys  no 
mortgage  was  Involved,  and  the  doctrine  was 
there  applied  to  a  purely  personal  contract. 
The  distinction  here  suggested  is  clearly  pointed 
out  in  Newmnn  v.  Kershaw,  10  Wis.  333,  supra. 

Miller  V.  Tiffany,  1  Wall.  298,  17  L.  ed.  540. 
was  an  action  to  foreclose  a  mortgage  executed 
In  Indiana  upon  real  property  situated  in  that 
state,  to  secure  a  note  also  executed  therein 
but  payable  In  Ohio.  The  rate  of  interest  re- 
served was  valid  in  Ohio,  but  usurious  in  Ind- 
iana. The  court  upheld  the  mortgage  under 
the  rule  that  a  contract  made  in  one  place,  to 
be  performed  in  another,  Is  to  be  governed  by 
the  law  of  the  place  of  performance;  and,  if 
the  interest  allowed  by  the  law  of  the  place  of 
performance  Is  higher  than  that  permitted  at 
the  place  of  contract,  the  parties  may  stipulate 
for  the  higher  interest,  without  Incurring  the 
penalty  of  usury.  The  court  also  said  that  the 
converse  of  the  proposition  was  well  settled, 
and  that,  if  the  rate  of  interest  is  higher  at  the 
place  of  the  contract  than  at  the  place  of  per- 
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formance,  the  parties  may  lawfally  contract  in 
that  place  also  for  the  higher  rate ;  bothr  roles 
being  subject  to  the  qualification  that  the  par- 
ties act  In  good  faith,  and  that  the  form  of  the 
transaction  is  not  adopted  to  disguise  Its  real 
character. 

In  Fitch  T.  Remer,  1  Blss.  337,  Fed.  Caa.  No. 
4,836,  the  court  held  that  a  mortgage  on  real 
estate  In  Michigan,  executed  therein,  to  pay  a 
note  which  was  also  executed  therein  but  was 
payable  In  New  York,  contracting  for  a  rate  of 
Interest  valid  in  Michigan  but  usurious  In  New 
York,  was  controlled  by  the  law  of  Michigan. 
The  decision  does  not  turn  upon  the  fact  that 
the  mortgaged  iand  was  in  Michigan,  but  apon 
the  ground  that  the  parties  were  at  liberty  to 
contract  with  reference  to  the  Interest  laws, 
either  of  the  state  where  the  contract  waa 
made,  or  of  the  state  where  It  waa  to  be  per- 
formed :  and  that  they  must  be  presumed  to 
have  Intended  to  contract  with  reference  to  the 
law  which  would  uphold,  rather  than  that 
which  would  defeat,  the  agreement.  The  eourt 
said:.  '*The  doctrine  is  well  esubllshed.  If  a 
mortgage  be  executed  In  Michigan,  which  Is  the 
domicil  of  the  mortgagor,  at  the  legal  rate  of 
interest,  full  effect  will  be  given  to  the  security 
without  reference  to  the  usury  laws  of  any  oth- 
er state,  which  neither  party  Intended  to  vio- 
late." 

The  rule  that  the  performance  of  contracts 
s  to  be  governed  by  the  law  of  the  place  of  per- 
formance, and  if  the  Interest  allowed  by  the 
place  of  performance  Is  higher  than  that  at  the 
place  of  contract,  the  parties  may  stipulate  for 
the  higher  Interest  without  Incurring  the  pen- 
alties of  usury,  Is  not  affected  by  the  fact  that 
the  loan  is  secured  by  a  mortgage  of  realty  in 
another  state.  Brower  v.  Life  Ins.  Co.  86  Fed. 
748. 

In  Barrett  v.  Central  Bldg.  &  L.  Asso.  (Ala.) 
.30  So.  347,  a  suit  to  enjoin  the  foreclosure  of  a 
mortgage  given  to  a  foreign  building  and  loan 
association  on  the  ground  that  it  was  usurious. 
the  court  said  :"When  not  done  with  the  Intent 
and  purpose  of  evading  the  usury  laws,  parties 
may  contract  for  the  payment  of  Interest  ac- 
cording to  the  law  of  either  the  place  of  making 
of  the  contract,  or  the  place  of  its  performance, 
without  offending  against  such  laws."  The  con- 
tract in  this  case,  which  was  made  In  Alabama, 
stipulated  for  the  payment  of  the  loan  and  In- 
terest at  the  home  office  of  the  association  In 
Tennessee.  It  was  held  that  the  law  of  the  lat- 
ter state  governed. 

In  Pan  coast  v.  Travelers*  Ins.  Co.  79  Ind. 
172,  the  doctrine  was  applied  so  as  to  hold  that 
a  mortgage  upon  real  property  in  Indiana  was 
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em  Bldg.  d  L.  Asso.  177  Pa.  233,  34  L.  R.  i^ 
5»7,  35  Ail.  (S84;  Equitable  Bldg,  d  L.  Aaao 
V.  Vance,  49  S.  C.  402,  27  S.  £.  274,  388,  2l 
S.  £.  2U4;  United  States  8av.  d  L.  Co,  v. 
AiiUer  (Tenn.  Ch.  App.)  47  S.  W.  17;  Union 
Cent,  L.  ins,  Co,  v.  tollard,  94  Va.  146,  3o 
Lb  R.  A.  271,  28  S.  &.  421;  Dugan  v.  LewiSy 
79  Tex.  246,  12  L.  R.  A.  93,  14  S.  W.  1024; 
Veicman  v.  Kershato,  10  Wis.  333;  Hearight 
T.  Calhroith,  4  Dall.  325,  1  L.  ed.  853 ;  Way- 
man  T.  Bouthard,  10  Wheat.  46,  6  L.  ed.  263 ; 
Pntchaid  v.  Norton,  106  U.  S.  136,  27  L.  ed. 
108,  1  Slip.  Ct.  Rep.  102;  Watts  v.  Camors, 
115  U.  6.  362,  29  L.  ed.  409,  6  Sup.  a.  Rep. 
91 ;  Liverpool  d  (J.  W,  Steam  Co,  v.  Phenix 
Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  469;  Caesar  v.  Capell,  83  Fed.  404; 
Andruss  v.  People's  Bldg.  Loan  d  8av,  Asso. 
36  C.  C.  A.  336,  94  Fed.  575;  Guarantee  8av. 


\oa»i  d  Invest,  Co,  ▼.  Alexander,  96  Fed. 
i70. 

If  the  parties  to  a  contract  fail  to  express 
.heir  inleution  as  to  what  law  shall  govern 
I,  it  may  be  inferred  from  the  place  of  per- 
formance. 

Story,  Promissory  Notes,  8  167;  Story, 
Jonll.  L.  §9  219,  242,  280,  291,  304,  315;  27 
Am.  &  Eng.  Enc.  Law,  pp.  315,  971,  972;  2 
tCent,  Cora.  8S  459-461;  Byles,  Bills,  334;  1 
Jones,  Mortg.  8  650;  2  Parsons,  Notes  & 
iiills,  320;  Edwards,  Bills  &  Notes,  §5  222, 
223,  228;  Vinson  v.  Piatt,  21  Ga.  135;  But- 
ters V.  Olds,  11  Iowa,  1;  Bigelow  v.  Bum- 
ham,  83  Iowa,  120,  49  N.  W.  104;  Stevens 
V.  iiregg,  89  Ky.  461,  12  S.  W.  775;  Bank  of 
Louisville  V.  Young,  37  Mo.  308 ;  Sutro  Tun- 
nel Co,  V.  Segregated  Belcher  Min,  Co.  19 
Nev.  121,  7  Pac.  271;  Healy  v.  Qorman,  15 
N.  J.  L.  328;  Fanning  v.  Consequa,  17  Johns. 


governed  by  the  law  of  that  state  with  refer- 
ence to  usury,  the  note  and  mortgas^e  having 
been  executed  in  that  state  notwithstanding 
that  they  were  payable  in  Connecticut. 
Thompson  t.  Kdwarda,  85  Ind.  414,  is  to  the 
same  effect. 

The  ductrlne  was  also  applied  in  Gault  ▼. 
Equitable  Trust  Co.  100  Ky.  578.  38  S.  W.  106&, 
•o  as  to  bold  that  bonds  secured  by  a  mortgage 
npon  real  estate  In  Kentucky,  executed  and  de- 
livered in  that  state,  were  controlled  by  the 
laws  of  that  state  with  respect  to  usury  not- 
withstanding that  the  bonds  were  payable  in 
New  York. 

In  Balme  V.  Wombough,  88  Barb.  852,  which 
was  an  action  in  New  York  to  compel  the  sur- 
render of  promissory  notes  made  and  dated  in 
Minnesota  for  money  there  loaned  and  advanced 
and  secured  by  a  mortgage  on  land  in  that 
•tate,  but  payable  In  New  York,  it  was  held  that 
the  contract  should  be  governed  by  the  laws  of 
Minnesota  with  respect  to  usury,  but  the  deci- 
sion Is  upon  the  ground  that  where  the  rate  of 
interest  stipulated  is  in  excess  of  the  rate  al- 
lowed by  the  law  at  the  place  where  the  debt 
Is  payable,  but  Is  valid  by  the  law  where  the 
contract  was  made,  the  law  of  the  latter  place 
governs. 

In  British  American  Mortg.  Co.  t.  Bates,  68 
0.  C.  551,  36  S.  E.  017,  the  court  held  that 
mortgages  on  real  property  in  that  state  were 
governed  by  the  laws  of  that  state  with  respect 
to  usury,  notwithstanding  that  the  loan  was 
payable  in  New  York.  The  decision  is  upon 
the  ground  that  the  contract  having  been  made 
in  South  Carolina,  where  the  rate  of  Interest 
reserved  was  valid,  but  payable  In  New  York 
where  it  was  invalid,  the  parties  must  be 
deemed  to  have  contracted  with  reference  to 
the  laws  of  South  Carolina,  which  they  had  the 
right  to  do,  there  being  no  evidence  that  they 
Intended  to  evade  the  usury  laws  of  New  York. 

The  court.  In  Atwater  v.  Roelofson,  2  Handy 
(Ohio)  19.  Affirmed  in  1  Disney  (Ohio)  846, 
held,  in  an  action  to  foreclose  the  mortgage, 
that  a  loan  secured  by  a  mortgage  on  real  prop- 
erty in  Ohio,  the  proceeds  of  which  were  re- 
ceived in  the  latter  state,  was  controlled  by  the 
law  of  that  state  with  respect  to  usury,  not- 
wlthsfandlng  that  It  was  payable  In  New  York. 
The  decision  Is  not  upon  the  ground  that  the 
location  of  the  security  within  Ohio  necessarily 
made  the  law  of  that  state  applicable,  but  upon 
the  ground  that  the  contract  was  to  loan 
money,  and  the  lender  performed  his  part  of  it 
In  Ohio,  so  that  the  place  of  performance  was 
partly  there  and  partly  in  New  York ;  and,  as 
the  rate  of  interest  reserved  was  valid  accord- 
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ing  to  the  laws  of  Ohio,  but  Invalid  according 
to  the  laws  of  New  York,  It  wbuid  be  presumed 
that  they  contracted  with  reference  to  the  laws 
of  the  former  state.  The  court  conceded  that 
a  contract  made  In  Ohio  for  money  to  be  paid 
and  received  in  New  York,  for  which  interest 
at  a  higher  rate  than  that  allowed  by  the  laws 
of  New  York  was  reserved,  would  be  governed 
by  the  laws  of  the  latter  state. 

In  Kilgore  v.  Dempsey,  25  Ohio  St.  413.  18 
Am.  Rep.  806,  where  a  note  and  mortgage  on 
real  property  in  Ohio  were  executed  In  that 
state,  but  the  note  was  payable,  by  its  terms* 
in  Pennsylvania,  the  court  held  that  the  con- 
tract was  governed  by  the  usury  law  of  Ohio. 
This  decision  also  was  upon  the  ground  that 
where  a  note  Is  made  In  one  state  and  payable 
Id  another,  and  the  interest  laws  of  such  states 
are  in  conflict,  the  laws  of  either  state  may  be 
applied;  In  other  words,  that  such  a  note  may 
have  two  dilferent  places,  the  laws  of  whlcli 
may  enter  into  Its  construction. 

In  Thornton  v.  Dean,  19  S.  C.  583,  46  Am. 
Rep.  796,  it  was  held  that  a  note  given  In  South 
Carolina,  payable  In  North  Carolina,  secured 
by  a  mortgage  of  lands  in  the  former  state, 
with  a  stipulated  rate  of  interest,  which  was 
usurious  by  the  law  of  North  Carolina,  but  not 
usurious  in  South  Carolina,  would  be  enforced 
in  the  latter  state.  The  decision  Is  on  the 
ground  that  where  a  contract  Is  entered  Into 
at  one  place,  to  be  performed  In  another,  the 
parties  may  stipulate  for  the  rate  of  Interest  of 
either. 

In  American  Freehold  Land  &  Mortg.  Co.  v. 
Jefferson,  69  Miss.  770,  12  So.  464  (a  suit  to  en- 
join the  trustee  under  a  deed  of  trust  from  sell- 
ing the  land.  In  compliance  with  the  power  con- 
tained In  the  deed,  for  the  payment  of  the 
notes).  It  was  held  that  the  contract,  having 
been  made,  and  being  payable,  outside  of  Mis- 
sissippi, was  not  controlled  by  the  usury  laws 
thereof,  notwithstanding  an  express  stipula- 
tion that  It  should  be  governed  by  the  laws  of 
that  state,  and  notwithstanding  that  It  would 
be  valid  If  controlled  by  such  laws,  but  Invalid 
If  controlled  by  the  law  of  the  place  where  it 
was  made,  or  where  It  was  payable.  The  court 
conceded  that  where  a  contract  Is  made  in  one 
state  to  be  executed  In  another,  and  under  the 
laws  of  one  to  be  Illegal  and  under  those  of  the 
other  legal.  It  Is  reasonable  to  presume  that 
the  parties  intended  their  contract  to  be  con- 
trolled by  the  laws  of  the  state  In  which  It 
would  be  valid,  and  also  that  there  may  be  cases 
in  which  the  law  of  the  domlcil  of  the  debtor, 
and  the  situs  of  the  security,  may  be  applied  to 
the  contract  made  in  another  state,  and  to  t>e 
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4^11;  BherriU  t.  Hopkins,  1  Cow.  103;  Roh- 
crU  V.  AlcNeely,  52  N.  C.  (7  Jones,  L.)  500; 
Morris  v.  Uockaday,  04  N.  C.  289 ;  A^afionaZ 
Bldg.  ds  L,  A880,  v.  Hiley,  4  Pa.  Dist.  R.  663; 
Waverly  Nat.  Bank  v.  Hall,  150  Pa.  466,  24 
Ail.  665;  Bennett  v.  Eastern  Bldg,  d  L, 
Asso,  177  Pa.  233,  34  L.  R.  A.  595,  35  Atl. 
<^4;  Tillinghast  v.  Boston  d  P.  H,  Lumber 
Co.  30  S.  C.  484,  22  L.  R.  A.  49,  18  S.  E.  120; 
Equitable  Bldg.  d-L.  Asso,  v.  Hoffman,  50 
S.  C.  303,  27  8.  E.  602 ;  Tohin  v.  McNab,  53 
S.  C.  73,  30  S.  E.  827;  Interstate  Bldg,  d 
L.  Asso,  V.  I'otcell,  55  S.  C.  316,  33  S.  E. 
355;  Shai-p  v.  Davis,  7  Baxt.  607;  Hubble  v. 
Morristown  Land  d  Improv.  Co.  95  Tenn. 
585,  32  S.  W.  905;  Feck  ▼.  Mayo,  14  Vt.  33, 
39  Am.  Dec.  205;  Ware  v.  Banlcers*  Loan  d 
Invest,  Co,  05  Va.  680,  29  S.  E.  744;  Peo- 
ple's Bide,  Loan  d  8av,  Asso.  v.  Tinsley,  06 
Va.  322,  31  S.  E.  509;  Miller  y.  Tiffany,  1 


Wall.  298,  17  L.  ed.  540;  Coghlan  r,  Bouth 
Carolina  it.  Co.  142  U.  S.  101,  35  L.  ed.  951, 
]2  Sup.  Ct.  Rep.  150;  Payson  v.  Withers^  5 
Bias.  269,  Fed.  Caa.  No.  10,864;  Kellogg  y. 
Uiller,  2  McCrary,  395,  13  Fed.  108;  Cae^ 
Mor  Y.  Capell,  83  Fed.  404;  Brou}er  y.  Life 
Ins.  Co.  86  Fed.  748;  Eastern  Bldg.  d  L. 
Asso.  V.  Bedford,  88  Fed.  7 ;  Dygert  v.  Ver- 
mont Loan  d  T.  Co.  37  G.  C.  A.  389,  94  Fed. 
913. 

Sometimes,  in  the  absence  of  an  expressed 
intention  as  to  what  law  shall  govern,  other 
circumstances  than  the  place  of  performance 
will  control  in  order  to  uphold  the  contract. 

Jacobs  Y.  Credit  Lyonnais,  L.  R.  12  Q.  B. 
Div.  589;  Cubbedge  v.  Napier,  62  Ala.  522; 
Farrior  v.  New  England  Mortg,  Secur.  Co. 
88  Ala.  275,  7  So.  200;  American  Freehold 
Land  Mortg  Co,  y.  Sewell,  92  Ala.  1U3,  13 
L.  R.  A.  299,  9  So.  145 ;  Mott  y.  Rowland,  85 


performed  Id  yet  a  third:  but  said  the  present 
case  was  not  one  for  the  application  of  the  rule 
favoring  a  lawful  purpose  by  presumption,  but 
was  one  In  which  the  parties,  manifestly  and 
purposely,  providing  for  usury,  sought  to  cloak 
.the  transaction  and  evade  the  laws  against  us- 
ury by  which  their  contract  is  controlled,  by 
•tipularing,  If  litigation  should  arise,  the  laws 
of  another  state  might  l>e  Invoked  as  a  ahleld 
to  the  usurer. 

In  the  following  cases  also,  which  involved 
the  validity  of  mortgages  on  real  property  to 
foreign  bulidiug  and  loan  associations,  the  law 
of  the  state  where  the  mortgaged  land  was  situ- 
ated WHS  held  to  control,  notwithstanding  that 
an  obvious  attempt  had  been  made  to  give  the 
contract  the  character  of  a  contract  of  another 
state  by  the  insertion  of  a  stipulation  making 
the  debt  pnyable  in  another  state,  or  of  an  ex- 
press provision  that  it  should  be  construed  with 
reference  to  the  laws  of  another  state.  These 
decisions,  however,  like  those  Just  cited,  are 
not  upon  the  ground  that  the  case  was  taken 
out  of  the  rules  applicable  to  personal  contracts 
by  the  fact  that  the  debt  was  secured  by  a  mort- 
gage upon  real  property,  but  upon  the  ground 
that,  notwithstanding  the  express  stipulation 
or  provision  referred  to,  the  contract  was  never- 
theless to  be  regarded  as  a  contract  of  the  state 
where  the  land  was  situated.  This  conclusion 
was  reached  by  a  consideration  of  the  actual 
transaction  that  took  place,  and  of  the  inten- 
tion of  the  parties  as  evidenced  thereby.  Thus, 
in  many  of  the  cases  the  fact  that  the  business 
was  transacted  through  a  local  agency,  and  the 
paymenta  were  actually  made  through  such 
agency,  was  regarded  aa  sufficient  to  character- 
ise the  contract  as  a  domestic  one,  notwlth- 
atandlng  the  .formal  provision  to  the  contrary. 
In  some  of  the  cases  the  fact  that  the  associa- 
tion had  compiled  with  the  requirements  neces- 
sary to  authorize  a  foreign  corporation  to  do 
business  within  the  state  was  allowed  consid- 
erable weight  In  determining  the  question.  In 
other  cases  the  attempt  to  give  the  contract 
a  foreign  character  was  regarded  as  a  mere  at- 
tempt to  evade  the  usury  laws  of  the  state.  It 
will  be  observed  that  the  consideration  of  such 
matters  would  be  entirely  unnecessary  and  out 
of  place  upon  the  assumption  that  the  law  of 
the  state  In  which  the  mortgaged  land  is  situ- 
ated governs  the  mortgage  with  respect  to  us- 
ury, as  it  does  with  respect  to  matters  affecting, 
for  instance,  its  formal  execuilon.  These  cases, 
therefore,  do  not  support  the  position  that  the 
l€9  ret  sitiB  with  respect  to  interest  or  usury 
governs  a  mortgage  on  real  property  If  opposed 
to  the  lew  looi  contractus,  or  lew  loci  solutioniSg 
55L.  R.  A. 


but,  on  the  contrary,  rather  militate  against  It, 
since  the  decisions  were  the  result  of  the  appli- 
cation of  the  rules  applicable  to  personal  con- 
tracts, the  fact  that  the  personal  obligation  was 
secured  by  a  mortgage  upon  real  property  being 
regarded  merely  as  a  circumstance  of  more  or 
less  importance  in  determining  the  place  where 
the  contract  was  really  made,  or  was  really  in- 
tended to  be  performed:  Fails  v.  United  States 
8av.  Loan  &  Bldg.  Co.  07  Ala.  417,  24  L.  R.  A. 
174,  13  So.  25;  Southern  Bldg.  &  L.  Asso.  y. 
Harris,  98  Ky.  41,  82  S.  W.  261 :  Pryse  v.  Peo- 
ple's Bldg.  Loan  &  Sav.  Asso.  19  Ky.  L.  Rep. 
752,  41  S.  W.  574;  Locknane  y.  United  States 
Sav.  it  L.  Co.  103  Ky.  265,  44  S.  W.  977;  Unit- 
ed States  Sav.  &  L.  Asso.  v.  Colson,  21  Ky.  L. 
Rep.  12,  50  S.  W.  988 :  United  States  Sav.  ft  U 
Asso.  V.  Scott,  08  Ky.  695,  34  S.  W.  235 :  Shan- 
non V.  Georgia  State  Bldg.  ft  L.  Asso.  78  Miss. 
955,  30  So.  51,  31  So.  000 :  National  Mut.  Bldg. 
&  L.  Asso.  V.  Plnkston  (MIsa)  81  So.  834  ;  Na- 
tional MuL  Bldg.  &  L.  Asso.  y.  Brahan  (Miss.) 
81  So.  840 :  Building  ft  Loan  Asso.  v.  Bllan,  59 
Neb.  458,  81  N.  W.  808 ;  Rowland  v.  Old  Domin- 
ion Bldg.  ft  L.  Asso.  115  N.  C.  825,  18  8.  B. 
965;  Pacific  Building  Co.  v.  Hill  (Or.)  67  Pac. 
108;  Washington  Nat.  Bldg.  Loan  ft  Invest. 
Asso.  V.  Stanley,  88  Or.  819,  63  Pac.  489; 
Southern  Bldg.  ft  L.  Asso.  v.  Riggle,  4  I*a.  Dist. 
R.  617:  Harmon  t.  Hart  (Tenn.  Ch.  App.)  53 
S.  W.  310 ;  Southern  Bldg.  ft  L.  Asso.  v.  Atl^ln- 
son,  20  Tex.  Civ.  App.  516,  60  S.  W.  170:  Cren- 
shaw V.  Hedrick,  19  Tex.  Civ.  App.  52,  47  8.  W. 
71 :  People's  Bldg.  Loan  ft  Sav.  Asso.  t.  Bca- 
sonette  (Tex.  Civ.  App.)  48  S.  W.  52:  Build- 
ing ft  I/oan  Asso.  y.  Griffin,  90  Tex.  480,  39  8. 
W.  6.'S6;  People's  Bldg.  Loan  ft  Sav.  Aaso  y. 
Fowble,  17  Utah,  122,  58  Pac.  099.. 

In  Ewing  V.  Toledo  Sav.  Bank,  43  Ohio  St. 
81,  1  N.  G.  138,  it  was  held  that  a  savings  and 
loan  association  incorporated  In  Ohio  could  not 
enforce.  In  that  state,  to  the  extent  that  It  waa 
usurious  according  to  the  law  of  that  state,  a 
contract  for  a  loan  secured  by  a  mortgage  on 
real  property  in  that  state,  although  it  waa 
made  in  another  stat.e,  according  to  the  laws 
of  which  it  was  not  usurious.  The  decision, 
however.  Is  upon  the  ground  that  the  corpora- 
tion was,  by  ita  charter,  limited  to  the  rate  of 
Interest  allowed  by  the  law  of  Ohio,  and  that  a 
corporation  can  make  no  contract,  either  with- 
in or  without  the  state,  except  such  as  are  au- 
thorized by  Its  charter.  The  court  conceded 
that  If  both  contraclng  parties  were  natural 
persons,  the  validity  of  the  contract  would  ba 
determined  by  the  law  of  thie  state  where  It  waa 
made. 

While  It  has  been  more  often  asawmitd.  than 
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Mich.  561, 48  N.  W.  638;  Andrews  y.  Tarrey, 
14  N.  J.  £q.  367;  Variok  ▼.  Crane,  4  N.  J. 
Eq,  128;  Lewis  y.  Ingersoll,  1  Keyes,  347; 
Chapman  v.  Robertson,  6  Paige,  627,  31  Am. 
Oec.  266;  Smith  y.  Alvord,  63  Barb.  431; 
Bullard  v.  Thompson,  35  Tez.  313;  Ware  v. 
Bankers*  Loan  d  Invest.  Co.  95  Va.  680,  29 
S.  E.  744;  Newman  y.  JTeraAou?,  10  Wis. 
333;  Fitch  y.  Remer,  1  Bisa.  337,  Fed.  Cas. 
No.  4,836;  Kellogg  y.  Miller,  2  McCrary, 
395,  13  Fed.  198;  New  England  Mortg. 
Seour.  Co.  v.  Voder,  12  Sawy.  62,  28  Fed. 
265. 

When  a  contract  is  made  in  one  state  to 
be  performed  in  another,  the  highest  rate 
of  interest  allowed  by  either  state  may  be 
reserved. 

Butters  y.  Olds,  11  Iowa,  1 ;  Coad  y.  Home 
nattle  Co.  32  Neb.  761,  49  N.  W.  767 ;  Town- 
mend  V.  Riley,  46  N.  H.  300;  Cope  y.  Wheeler ^ 


41  N.  Y.  306;  Kilgore  v.  Dempsey,  25  Ohio 
St.  413,  18  Am.  Rep.  306;  Thornton  y.  Dean, 
19  &  C.  583,  46  Am.  Rep.  J96;  Bolton  v. 
Street,  3  Coldw.  31 ;  Dugan  y.  Lewis,  79  Tex. 
246,  12  U  R.  A.  93,  14  S.  W.  1024 ;  Peck  y. 
Mayo,  14  Vt.  33,  39  Am.  Dec.  205;  Nickels 
V.  PeopWs  Bldg.  Loan  d  Sav.  Asso.  93  Va. 
380,  25  S.  £.  8;  Kellogg  y.  Miller,  2  Mc- 
Crary, 396,  31  Fed.  198;  Cromwell  y.  Sao 
County,  96  U.  S.  51,  24  L.  ed.  681. 

The  fact  that  a  debt  is  secured  by  a  mort- 
gage on  real  estate  does  not  affect  the  ques- 
tion of  interest,  if  the  intention  of  the  oar- 
ties  as  to  the  governing  law  is  expressed  or 
implied. 

Story,  Confl.  L.  fifi  287,  293,  305;  2  Par- 
sons, Contr.  p.  586;  1  Jones,  Mortg.  99  657- 
659;  2  Jones,  Mortg.  99  1215,  1218;  Pin- 
grey,  Mortg.  9  796;  Boone,  Mortg.  9  86;  3 
Am.  &  Eng.  Enc.  Law,  p.  560;  Cuhbedge  y. 


expressly  held,  that  the  principles  which  con-    able  In  Scotland,  Its  validity  was  to  be  wholly 


trol  In  determining  what  lew  wltb  respect  to 
aaary  governs  when  a  purely  personal  con- 
txact  Is  involved,  also  control  the  question  as 
to  what  law  governs  when  a  mortgage  on  real 
property  Is  involved,  there  are  nevertheless  a 
number  of  cases  which  have  so  declared.  Thus, 
DeWolf  V.  Johnson,  10  Wheat.  883,  6  L.  ed. 
ft47,  an  action  to  foreclose  a  mortgage,  held 
that  the  usury  law  of  the  state  In  which  a  con- 
tract for  the  loan  of  money  Is  made  Is  to  gov- 
ern, and  the  mere  taking  of  a  mortgage  upon 
land  in  another  state  as  security  does  not  al- 
ter the  locality  of  the  contract  with  regard  to 
legal  Interest  The  court  said :  '^Taking  foreign 
security  does  not  neceasarlly  draw  after  It  the 
consequence  that  the  contract  Is  to  be  fulfilled 
where  the  security  Is  taken.  The  legal  fulfil- 
ment of  a  contract  of  loan,  on  the  pare  of  the 
borrower.  Is  repayment  of  the  money,  and  the 
security  given  Is  but  the  means  of  securing  what 
he  has  contracted  for,  which.  In  the  eye  of  the 
law.  Is  to  pay  where  he  borrows,  unless  another 
place  of  payment  be  expressly  designated  by 
the  contract.'* 

So,  In  Bedford  v.  Bastem  Bldg.  ft  L.  Also. 
tSl  i;.  S.  227,  46  L.  ed.  884,  21  Sup.  Ct.  Bep. 
597.  It  was  held  that  the  contract  of  a  foreign 
loan  association,  which  was  not  usurious  un- 
der the  laws  of  the  state  where  the  association 
was  domiciled  and  where  the  obligations  were 
payable,  could  not  be  attacked  for  usury  in  the 
state  where  the  mortgaged  land  was  situated. 
The  action  was  to  foreclose  the  mortgage,  but 
the  case  was  treated  as  if  the  rules  applicable 
to  personal  contracts  applied  to  It. 

Oregon  &  W.  Trust  Invest.  Co.  v.  Bathbun, 
5  Sawy.  82,  Fed.  Cas.  No.  10,666,  was  a  salt  to 
foreclose  a  mortgage  upon  real  property  In  Ore- 
gon, given  to  secure  a  note  to  a  foreign  corpo- 
ration, executed  In  Oregon  but  payable  in  Scot- 
land. The  mortgage  was  attacked  on.  two 
grounds,— one,  the  noncompliance,  by  the  payee, 
with  the  statutory  requirements  to  authorise  It 
to  do  business  In  Oregon;  and  the  other,  that 
the  loan  was  usurious  by  the  law  of  Oregon. 
Upon  the  original  hearing,  the  court  held  that 
the  contract  was  entered  Into  In  Oregon  con- 
trary to  the  law  of  that  state  upon  the  subject 
of  foreign  corporations  doing  business  therein, 
and  was  therefore  Invalid ;  but  that  it  was  not 
usurious,  because,  the  note  being  payable  In 
Scotland,  so  far  as  the  rate  of  Interest  was  con- 
cerned. It  was  considered  to  be  a  contract  made 
In  that  country.  Upon  a  rehearing  which  took 
place  before  the  district  judge  who  made  the 
original  decision,  and  Mr.  Justice  Field,  the  lat- 
ter was  of  the  opinion  that,  the  note  being  pay 


tested  by  the  laws  of  that  country ;  but  that  the 
mortgage — the  transaction  upon  which  the 
suit  was  brought — was  a  contract  made  and  to 
be  performed  In  Oregon,  and  therefore  invalid 
If  made  contrary  to  the  laws  thereof.  It  is 
plain  that  the  Justice  did  not  mean  that  the 
validity  of  the  mortgage  was  to  be  tested  by 
the  laws  of  Oregon  so  far  as  the  question  of  us- 
ury was  concerned,  but  only  so  far  as  the  law 
relating  to  foreign  coporatlons  doing  business 
within  the  state  was  concerned.  This  inter- 
pretation of  the  decision  is  put  beyond  question 
by  the  fact  that  the  complsinant  was  allowed  a 
decree  after  it  had  been  held,  upon  a  second 
rehearing,  that  the  statute  with  reference  to  for- 
eign corporations  did  not  apply  to  the  corpora- 
tion in  question. 

The  distinction  thus  pointed  out  with  respect 
to  the  question,  what  law  governs  when  the 
mortgage  is  attacked  for  usury,  and  when  it  is 
attacked  for  reasons  peculiar  to  it  as  distin- 
guished from  the  debt  for  which  it  Is  collateral, 
is  further  Illustrated  by  the  case  of  Bank  of 
Harrison  v.  Gibson,  60  Ark.  269,  30  S.  W.  89. 
In  that  case  the  mortgage  was  attacked  upon 
the  ground  of  usury,  and  also  upon  the  ground 
that  it  was  not  properly  acknowledged  by  the 
mortgagor's  wife.  As  to  the  latter  ground,  it 
was  assumed  that  the  law  of  the  state  where 
the  land  was  situated  would  govern,  and  the 
mortgage,  because  of  the  defective  acknowledg- 
ment, was  postponed  as  a  lien,  to  a  mortgage 
subsequently  executed,  though  It  was  upheld  as 
between  the  mortgagee  and  the  mortgagors  be- 
cause of  a  curative  act  passed  in  the  interval 
between  the  execution  of  the  two  mortgagea 
When  it  came  to  the  question  of  usury,  the 
court  held  that  the  validity  of  the  mortgage  in 
that  respect  was  not  to  be  governed  by  the  law 
of  Arkansas,  where  the  mortgaged  land  was 
situated,  but  by  the  law  of  Indiana,  where  the 
contract  for  the  loan  was  consummated,  and 
was,  by  its  terms,  payable. 

So,  also,  in  Thompson  v.  Kyle,  39  Fla.  682, 
23  So.  12  (an  action  to  foreclose  a  mortgage), 
it  was  held  that  the  competency  of  a  married 
woman  to  execute  a  mortgage  as  security  for 
the  debt  of  her  husband  should  be  tested  by  the 
laws  of  the  state  where  the  land  was  situated, 
and  not  by  the  laws  of  the  state  where  she  re- 
sided and  where  the  mortgage  was  executed : 
but  when  it  came  to  the  question  of  usury,  the 
court  held,  though  it  admitted  that  the  authori- 
ties were  not  entirely  unanimous  on  the  point, 
that  a  note  executed  and  payable  in  one  state, 
though  secured  by  a  mortgage  on  land  in  an- 
other, win  be  governed,  as  to  the  rate  of  inter- 
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Napier,  62  Ala.  618;  Tenny  v.  Porter,  61 
Ark.  329,  33  S.  W.  211;  Nichols  v.  Cosset, 
1  Root,  294;  Goodrich  ▼.  Williams,  50  Ga. 
426;  Freie  v.  No.  4  Fidelity  Bldg.  d  8av. 
Union,  166  111.  128,  46  N.  E.  784 ;  Commer- 
cial Bank  v.  Auze,  74  Miss.  609,  21  So.  764; 
Sands  v.  Smith,  1  Neb.  108,  93  Am.  Dec. 
331 ;  Coad  v.  Home  Cattle  Co.  32  Neb.  761, 
49  N.  W.  757;  Little  v.  Riley,  43  N.  H.  109; 
Chase  v.  Dow,  47  N.  H.  405;  Varick  v. 
Crane,  4  N.  J.  Kq.  128;  Blydenhurgh  v. 
Cotheal,  5  N.  J.  Eq.  631;  Ativater  v.  Vf'oZfc- 
er,  16  N.  J.  Eq.  42;  Cope  v.  Alden,  53  Barb. 
360,  41  N.  Y.  300;  Mills  v.  Wilson,  88  Pa. 
118;  Bennett  v.  Eastern  Bldg.  d  L.  Asso. 
177  Pa.  233,  34  L.  R.  A.  695,  35  Atl.  684; 
Equitable  Bldg.  d  L.  Asso.  v.  Vance,  49  S.  C. 
402,  27  S.  E.  274,  388,  29  S.  E.  204;  Tohin 
▼.  MoNah,  53  S.  C.  73,  30  S.  E.  828;  Pioneer 
8av.  d  L.  Co.  v.  Cannon,  96  Tenn.  599,  33 


L.  R.  A.  112,  36  S.  W.  386;  Buhhle  v.  Afor- 
risloicn  lAind  d  Improv.  Co.  95  Tenn.  585, 
32  S.  W.  066;  National  Mut.  Bldg.  d  L.  Asso. 
V.  Ashicorth,  91  Va.  706,  22  S.  E.  522;  ^tcJt- 
els  V.  People's  Bldg.  Loan  d  Sav.  Asso.  03 
Va.  380,  25  S.  E.  11;  Ware  v.  Bankers'  Loan 
d  Invest.  Co.  95  Va.  680,  2D  S.  E.  744 ;  .Vetc- 
man  v.  Kershaw,  10  Wis.  333;  Central  Trust 
Co.  V.  Burton,  74  Wis.  329,  43  N.  W.  141 ; 
De  Wolf  V.  Johnson,  10  Wheat.  383,  6  L.  ed. 
347 ;  Building  d  L.  Asso.  ▼.  Logan,  14  C.  C. 
A  133,  30  U.  S.  App.  163,  66  Fed.  830; 
Kuhn  V.  Morrison,  76  Fed.  81;  Caesar  v. 
Capell,  83  Fed.  420;  Lauter  v.  Jarvis-Conk- 
lin  Mortg.  Trust  Co.  29  C.  C.  A.  473,  54  U. 
S.  App.  49,  85  Fed.  894;  Brower  v.  Life  Ins. 
Co.  86  Fed.  748;  Eastern  Bldg.  d  L.  .4««o. 
V.  Bedford,  88  Fed.  7;  Andruss  v.  People's 
Bldg.  Loan  d  Sav.  Asso.  36  C.  C.  A.  33ti,  94 
Fed.  676 ;  Guarantee  Sav.  Loan  d  Invest.  Co. 


est  It  shall  bear,  by  the  laws  of  the  former,  and 
If  by  sucb  laws  all  interest  Is  forfeited  for  us- 
ury, the  same  result  will  follow  upon  the  fore- 
closure of  the  mortgage  securing  it  in  the  state 
wbere  the  mortgaged  lands  are  situated.  It  ap- 
peared in  this  case  that  there  was  no  law  In 
Florida  against  usury  at  the  time  of  the  exe- 
cution of  the  mortgage,  but  the  court  held  that, 
as  the  obligation  was  executed,  and  made  pay- 
able, in  Alabama,  where  the  parties  resided, 
the  infirmity  under  the  usury  laws  in  that 
state  followed  it  to  Florida,  even  when  secured 
by  a  mortgage  on  land  in  the  latter  state. 

So,  In  Kllnck  t.  Price,  4  W.  Va.  4,  6  Am.  Rep. 
268,  it  was  held  that,  although  a  conyeyance 
of  land  In  West  Virginia  was  made  in  New 
York,  the  question  whether  it  was  to  be  re- 
garded as  a  mortgage  was  to  be  determined  by 
the  law  of  the  former  state;  but  as  the  con- 
tract for  the  loan  of  money  to  secure  the  pay- 
ment of  which  the  conveyance  was  executed  was 
made  m  New  York,  its  validity  with  respect  to 
usury  was  to  be  determined  by  the  laws  of  that 
state. 

The  case  of  Newman  v.  Kershaw,  10  Wis. 
333,  supra,  which  has  already  been  quoted  at 
considerable  length  in  connection  with  the  dis- 
cussion of  the  case  of  Chapman  v.  Robertson, 
contains  a  very  clear  exposition  of  the  princi- 
ples that  should  control  the  decision  of  the 
question  discussed  in  this  note.  Speaking  of 
the  doctrine  which  has  already  been  allud<^  to 
in  this  note,  that  a  contract  made  In  a  state 
where  It  is  valid,  to  be  performed  in  another 
where  it  would  be  invalid,  may  be  held  valid 
by  referring  It  to  the  law  of  the  state  where 
mad<*.  the  opinion  says:  "Whichever  way  this 
question  may  be  finally  settled,  I  think  it  must 
depend  upon  which  law  is  held  applicable  to  the 
contract  Itself,  and  not  merely  on  the  ques- 
tion whether  the  security.  If  considered  alone, 
would  be  valid  by  the  law  of  the  state  where 
the  land  lies.  I  think  there  is  great  force  in 
the  position  of  Judge  Hubbell,  that  the  princi- 
ples of  law  upon  this  subject  ara  based  upon  the 
presumed  intention  of  the  parties.  And,  this 
being  so,  the  fact  that  security  is  given  upon 
lands  in  a  state  where  the  contract  would  be 
valid  may,  perhaps,  have  much  influence  in  de- 
termining what  that  Intention  was.  But  if 
this  circumstance  alone,  or  in  connection  with 
the  fact  that  the  money  may  have  been  actual- 
ly loaned  and  the  whole  contract  executed  in 
I  he  state  where  the  lands  He,  though  the  money 
Is  to  l)e  repaid  In  another,  shall  be  held  suflS- 
cient  to  show  that  the  parties  intended  to  be 
governed  by  the  law  of  the  state  where  they 
noted,  then  that  law  should  be  held  to  govern 
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the  contract,  not  only  there,  but  everywhere. 
If  a  loan  Is  made  here,  and  a  note  given  pay- 
able in  New  York,  and  security  given  on  lands 
here,  and  those  facts  should  be  held  by  our 
courts  sufficient  to  make  our  law  applicable 
to  the  contract,  then  they  should  have  the  same 
effect  in  a  suit  on  the  note  in  New  York,  and  It 
should  be  sustained  there,  even  though  Invalid 
if  governed  by  their  law.  The  rule  upon  this 
point  should  be  uniform  and  certain,  and  the 
same  law  applied  to  the  contract  everywhere, 
and  not  one  law  In  one  place  and  another  in  a 
different  place.**  The  conclusion  in  this  case 
was  that,  as  all  the  parties  resided  in  New 
York,  the  loan  was  made  there,  the  money  used 
there,  and  to  be  repaid  there,  the  laws  of  thac 
state  must  govern,  with  respect  to  usury,  in 
an  action  in  Wisconsin  brought  to  foreclose  a 
mortgage  on  real  property  In  Wisconsin,  secur- 
ing the  loan. 

Bonds  of  a  railroad  company  of  South  Caro- 
lina, which  are  redeemable,  and  are  to  be  whol- 
ly performed,  in  England,  bear  Interest,  after 
maturity,  according  to  the  law  of  England. 
Coghlan  v.  South  Carolina  R.  Co.  142  U.  S. 
101,  35  L.  ed.  951.  12  Sup.  Ct  Rep.  150. 

Loans  made  by  a  building  and  loan  associa- 
tion to  stockholders  in  the  state  in  which  it  was 
incorporated  are  gov<irned  by  the  laws  of  that 
state  with  reference  to  usury,  notwithstanding 
the  loans  are  secured  by  mortgages  executed  In 
another  state  upon  lands  there  situated.  Mc- 
Murray  v.  Gosney,  106  Fed.  11. 

When  a  party  in  Alabama  borrows  money 
from  a  New  York  corporation,  promising  to  pay 
the  principal  sum  at  the  home  office  in  New 
York,  the  question  whether  the  contract  is  usu- 
rious must  be  determined  by  the  New  York 
law,  though  the  loan  is  secured  by  a  mortgage 
on  Alabama  lands.  Hieronymus  v.  New  York 
Nat.  Bldg.  &  L.  Asso.  101  Fed.  12,  Affirmed  In 
46  C.  C.  A.  684,  107  Fed.  1006. 

In  Building  &  Loan  Asso.  v.  Logan,  14  C.  C. 
A.  188,  80  U.  8.  App.  163,  66  Fed.  827.  tlie 
court  held  that  a  bond  executed  and  delivered 
in  Texas,  but  payable  in  South  Dakota,  was  to 
be  governed  by  the  laws  of  the  iatter  state  with 
reference  to  usury,  there  being  nothing  to 
show  that  the  place  of  payment  was  fixed  for 
the  purpose  of  evading  the  usury  laws.  This 
action  was  brought  to  foreclose  the  mortgage, 
but  the  court  held  that  the  mortgage  was  in* 
valid  for  another  reason;  and.  In  discussing 
the  quest'on  relative  to  usury,  the  court  said : 
*'It  is  to  be  observed,  however,  that  the  suit  is 
upon  a  bond  conditioned  for  the  payment  of 
money,  and  that  the  question  of  its  being  a  lien 
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V.  Alexander,  96  Fed.  870;  Dygert  ▼.  Ver- 
mont Loan  A  T,  Co.  37  C.  C.  A.  389,  94  Fed. 
913. 

In  the  following  cases  the  contracts  were 
usurious  by  the  law  of  the  forum,  usurious 
by  the  law  of  the  ret  sitcB,  usurious  by  the 
law  of  the  place  where  they  were  made,  and 
yet  the  courts  held  that  the  contracts  were 
not  usurious,  because  they  were  not  so  by 
the  lew  loci  solutionis ,  or  by  the  law  of  the 
state  with  express  r^erence  to  which  they 
were  made. 

Tenny  v.  Porter,  61  Ark.  329,  33  S.  W. 
211;  Freie  v.  No.  4  Fidelity  Bldg.  d  Bav. 
Union,  166  111.  128,  40  N.  E.  784;  Goad  v. 
Home  Cattle  Co.  32  Neb.  761,  49  N.  W.  757; 
Varick  y.  Crane,  4  N.  J.  Eq.  128;  Blyden- 
burgh  v.  Cotheal,  5  N.  J.  Eq.  631 ;  Dolman  v. 
Cook,  14  N.  J.  Eq.  66;  Andrews  v.  Torrey, 
14  N.  J.  Eq.  365 ;  Attcater  v.  WaUcer,  16  N. 


J.  Eq.  42;  Cope  v.  Alden,  53  Barb.  350;  Na- 
tional Bldg.  d  L.  Asso.  v.  Riley,  4  Pa.  Dist. 
R.  663;  Bennett  v.  Eastern  Bldg.  d  L.  Asso. 
Ill  Pa.  233,  34  L.  R.  A.  597,  35  Atl.  684; 
Equitable  Bldg.  d  L.  Asso.  v.  VoMce,  49  S. 
C.  402,  27  S.  £.  274,  388,  29  S.  £.  204; 
Equitable  Bldg.  d  L.  Asso.  v.  Hoffman,  50 
S.  G.  303,  27  S.  E.  692;  Hubble  v.  Morris- 
town  Land  d  Improv.  Co.  95  Tenn.  585,  32 
S.  W.  965;  Pioneer  Sav.  d  L.  Co.  v.  Cannon, 
96  Tenn.  699,  33  L.  R.  A.  112,  36  S.  W.  386; 
United  States  8av.  d  L.  Co.  v.  Miller  ( Tenn. 
Ch.  App.)  47  S.  W.  17;  Dugan  v.  Lewis,  79 
Tex.  246,  12  L.  R.  A.  93,  14  S.  W.  1024;  Na- 
tional Mut.  Bldg.  d  L.  Asso.  ▼.  Ashworth, 
91  Va.  706,  22  S.  E.  622;  Nickels  v.  Peo- 
ple's Bldg.  Loan  d  Sav.  Asso.  93  Va.  380,  25 
S.  E.  11;  Ware  v.  Bankers*  Loan  d  Invest, 
Co.  95  Va.  680,  29  S.  E.  744 ;  Tobin  y.  Mo- 
Nab,  53  S.  C.  73,  30  S.  E.  827;  Interstate 


upon  real  estate  In  the  state  of  Texas  is,  In  the 
view  we  take  of  It,  now  out  of  the  case." 

United  States  Sav.  ft  L.  Co.  v.  Harris,  118 
Fed.  27,  expressly  holds  that  a  loan  contract 
made  between  a  building  and  loan  association 
Incorporated  in  Minnesota,  where  the  loan  was, 
by  its  terms,  payable,  and  a  resident  of  Ken- 
tucky was  to  be  governed  by  the  laws  of  Minne- 
sota, notwithstanding  that  it  was  secured  by  a 
mortgage  on  real  property  in  Kentucky,  and 
that,  being  valid  under  the  law  of  Minnesota, 
it  would  be  enforced  in  Kentucky,  notwith- 
standing it  would  be  usurious  If  tested  by  the 
laws  of  the  latter  state.  The  court  said :  "If 
a  court  will  enforce  an  unsecured  contract  to 
pay  interest  because  valid  according  to  a  for- 
eign law,  and  thus  render  the  obligor's  real  es- 
tate located  within  Its  Jurisdiction  liable  to  be 
subjected,  by  execution  or  otherwise,  to  the 
payment  of  such  contract,  there  would  seem  to 
be  no  reason  why  it  should  not  subject  same  to 
the  payment  thereof  in  pursuance  of  a  mort- 
gage, if  the  mortg.age  has  been  properly  executed. 
The  only  significance  that  can  be  attached  to  a 
mortgage  on  real  estate  In  disposing  of  a  ques- 
tion as  to  usury  in  the  obligation  to  secure 
which  it  has  been  given  is  as  an  aid  in  determin- 
ing the  place  of  performance,  when  the  obliga- 
tion Is  silent  on  that  point." 

Hayes  v.  Southern  Home  Bldg.  ft  L.  Asso.  124 
Ala.  663,  26  So.  627,  applied  the  rule  that  a 
contract  made  payable  at  a  particular  place, 
or  which  Is  expressly  made  with  reference  to 
ihe  lanrs  of  a  particular  state,  is  governed,  in 
respect  to  its  obligation  as  to  interest,  by  the 
law  of  the  place  so  stipulated  as  the  place  of 
performance,  in  an  action  to  enjoin  a  sale  un- 
der a  power  in  a  mortgage  of  real  property  in 
Alabama,  securing  a  loan  made  by  a  buildiog 
and  loan  association  of  Georgia.  The  bond  in 
this  case  was,  by  its  terms,  payable  in  Georgia, 
and  the  by-laws  of  the  association,  which  were 
expressly  referred  to  therein,  provided  that  ail 
contracts  with  the  association  should  be  deemed 
to  have  been  made  at  the  home  oQlce  in  Geor- 
gia. The  court  said  that  an  exception  to  the 
rule  referred  to  is  where  the  stipulation  is 
found  to  be  a  mere  device  to  evade  the  usury 
laws,  in  which  case  it  should  be  held  void  as 
against  public  policy. 

In  Tenny  v.  Porter,  61  Ark.  329.  83  S.  W. 
211,  also,  the  court  expressly  holds  that  the 
law  of  the  place  which  determines  the  validity 
of  a  contract  secured  by  a  mortgage  deter- 
mines whether  the  mortgage  Is  valid  or  usu- 
rious, irrespective  of  the  place  where  the  land, 
which  is  the  subject  of  the  mortgage,  is  situ- 
ated. The  principle  was  applied  In  this  case 
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so  as  to  uphold  a  mortgage  given  to  secure 
notes  bearing  a  rate  of  interest  which  would 
be  usurious  under  the  laws  of  Arkansas,  but 
valid  under  the  law  of  Tennessee,  where  the 
contrsct  was  made.  This  case  was  followed  by 
Sawyer  v.  Dickson,  66  Ark.  77,  48  S.  W.  903. 

A  mortgage  reserving  7  per  cent,  executed 
in  Connecticut  upon  land  therein,  to  indemnify 
the  mortgagee  against  an  obligation  given  in 
New  York  for  7  per  cent,  wherein  such  rate  is 
permissible,  is  valid,  notwithstanding  that  the 
highest  legal  rate  under  the  laws  of  Connecti- 
cut is  6  per  cent.  Nichols  v.  Cosset,  1  Root, 
294. 

In  Freie  v.  No.  4  Fidelity  Bldg.  ft  Sav. 
Union.  166  111.  128,  46  .N.  B.  784,  an  Indiana 
building  and  loan  association  sought  to  fore- 
close a  mortgage  upon  land  In  Illinois,  which 
exacted  premiums  and  fines  in  addition  to  legal 
Interest.  It  was  urged  that  the  contract  was 
usurious,  but  the  court  held  that,  as  an  Illinois 
association  might  have  made  such  a  contract, 
there  was  nothing  Inconsistent  with  the  laws 
or  public  policy  of  the  state  in  permitting  a  for- 
eign association  to  exercise  therein  a  similar 
power  conferred  upon  it  by  the  law  of  its  doml- 
cil. 

In  Ouignon  v.  Union  Trust  Co.  156  111.  IS.'S, 
40  N.  E.  566,  Affirming  53  III.  App.  081,  it  was 
held.  In  an  action  to  foreclose  a  mortgage  to 
secure  a  note  made  and  payable  In  Missouri, 
that  the  4  per  cent  damages  on  protested  notes, 
allowed  by  the  statute  of  the  latter  state, 
could  be  recovered,  notwithstanding  the  statute 
of  Illinois,  providing  that  when  any  written 
contract,  wherever  payable,  shall  be  secured  by 
mortgage  upon  lands  In  Illinois,  It  may  bear 
any  rate  of  interest  allowed  to  be  taken  in  Illi- 
nois. The  court  quoted,  with  apparent  approv- 
al, the  statement  in  1  Jones  on  Mortgages,  to 
the  effect  that  the  validity  of  a  contract  secured 
by  a  mortgage  made  in  one  state,  upon  lands  in 
another  state,  depends,  so  far  as  the  usury  laws 
affect  it,  upon  the  question  :  By  the  law  of  which 
state  is  the  contract  itself  governed?  and  that 
if  the  loan  Is  to  be  repaid  in  the  state  where  It 
is  made,  the  contract  will  be  governed  by  the 
laws  of  that  state,  even  when  secured  by  the 
mortage  of  land  situated  in  another  state. 

In  Commercial  Bank  v.  Ause,  74  Miss.  609, 
21  So.  754,  it  was  held  that  the  usury  laws  of 
Mississippi  governed  notwithstanding  the  loan 
was  secured  by  a  mortgage  in  Louisiana.  The 
decision  is  upon  the  ground  that  the  parties 
contracted  with  reference  to  the  laws  of  Mis* 
Risslnpl.  In  this  case,  however,  the  validity 
of  the  mortgage  was  not  involved,  the  action 
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Bldg.  d  L.  A880.  ▼.  Poicell,  55  S.  C.  316, 
33  S.  £.  355;  People's  Bldg,  Loan  d  Sav, 
Aaao.  v.  Tinsley,  06  Va.  322,  31  S.  £.  500; 
Union  Gent.  L.  Ins,  Co,  v.  Pollard,  04  Va. 
146,  30  L.  R.  A.  271,  26  S.  £.  421;  Neumian 
V.  Kershaw,  10  Wis.  333;  De  Wolf  v.  John- 
son, 10  Wheat.  383,  6  L.  ed.  347 ;  Building 
d  L,  Asso.  V.  Logan,  14  C.  C.  A.  133,  30  U. 
S.  App.  163,  66  Fed.  830;  Kuhn  v.  Moirison, 
75  Fed.  81;  Caesar  v.  Capell,  83  Fed.  404; 
Lauter  v.  Jai-vis-Conklin  Mortg.  Trust  Co. 
20  C.  C.  A.  473,  54  U.  S.  App.  40,  85  Fed. 
804;  Brotcer  v.  Life  Ins.  Co,  86  Fed.  748; 
Eastern  Bldg,  d  L,  Asso,  v.  Bedford,  88  Fed. 
7;  Andruss  v.  Peoples  Bldg.  Loan  d  Bav, 
Asso.  36  C.  C.  A.  336,  04  Fed.  575;  Dygert  ▼. 
Vermont  Loan  d  T.  Co.  37  C.  C.  A.  380,  04 
Fed.  013;  Guarantee  Bav.  Loan  d  Invest. 
Co.  V.  Alexander,  06  Fed.  870. 
The  fact  that  the  borrowed  money  waa  to 


be  used  in  erecting  a  building  upon  the 
mortgaged  property  does  not  affect  the  ques- 
tion of  usury. 

Nickels  ▼.  People's  Bldg.  Loan  d  Sav. 
Asso.  03  Va.  380,  25  S.  £.  11;  Story,  Confl. 
L.  9  287;  Central  Trust  Co.  t.  Burton,  74 
Wis.  329,  43  N.  W.  141. 

The  contracts  of  subscription  to  atock. 
and  of  borrowing  were  made  in  Tennessee. 

Beach,  Contr.  f  39;  7  Am.  &  £ng.  Bnc. 
Law,  pp.  126,  134,  136;  Trevor  v.  Wood,  36 
N.  Y.  307,  03  Am.  Dec.  515;  Perry  v.  Mount 
Hope  Iron  Co.  16  R.  I.  380,  5  Atl.  632;  Unit- 
ed States  Sav.  d  L.  Co.  v.  Miller  (Tenn.  Ck. 
App.)  47  S.  W.  17;  Shattuck  v.  Mutual  L. 
Ins.  Co.  4  Cliff.  508,  Fed.  Caa.  No.  12,715; 
Minnesota  Linseed  OH  Co.  v.  Collier-White- 
Lead  Co.  4  Dill.  431,  Fed.  Cas.  No.  9,635; 
Oarretison  v.  North  Atchison  Bank,  47  Fed. 


being  brought  In  Mlialwippl  to  reeoTer  oaurioas 
payments  on  the  note. 

The  law  of  the  state  In  which  a  note  Is  exe- 
cuted, and  in  which  it  Is  expressly  made  payable, 
and  In  which  all  the  dealings  between  the  par- 
ties occurred,  is  to  govern  In  determining  the 
yaltdlty  of  the  note.  In  the  absence  of  anything 
indicating  a  purpose  to  deal  with  reference  to 
the  law  of  another  state,  although  It  is  secured 
by  a  trust  deed  on  property  within  another 
siate,  and  action  Is  brought  thereon  in  the  other 
state.     Armlstead  t.  Blythe  (Miss.)  20  So.  208. 

So,  in  American  Freehold  Land  ft  Mortg.  Co. 
y.  Jefferson,  60  Miss.  770,  12  So.  464  (a  suit  to 
enjoin  a  trustee  under  deed  of  trust  from  sell- 
ing land  In  compliance  with  a  power  contained 
in  the  deed,  for  the  payment  of  the  notes  se- 
cured thereby).  It  was  held  that  the  contract 
was  governed  by  the  law  of  the  state  where  it 
was  made  and  where  It  was  payable,  and  not 
by  the  law  of  Mississippi,  where  the  land  was 
situated,  notwithstanding  that  the  contract 
would  be  valid  according  to  the  law  of  the  lat- 
ter nuixe,  but  usurious  according  to  the  law  of 
tbe  former. 

An  agreement  with  reference  to  Interest, 
which  Is  valid  according  to  the  laws  of  the 
s'.ate  where  the  interest  was,  in  good  faith, 
agreed  to  be  paid,  will  be  enforced  In  the  court 
of  Missouri  in  an  action  to  foreclose  a  mortgage 
on  land  in  that  state  to  secure  the  note,  even 
if  the  agreement  would  be  invalid  under  the 
laws  of  the  latter  state.  Long  v.  Long;  141 
Mo.  352,  44  S.  W.  431. 

Where  a  loan  is  secured  by  a  mortgage  on 
land  lying  In  another  state,  a  note  and  mort- 
gage at  a  rate  of  interest  valid  where  they 
were  given  will  not  be  rendered  usurious  by  the 
inw  of  the  state  where  the  land  Ilea  Southern 
Missouri  Land  Co.  v.  Rhodes,  54  Mo.  App.  120. 

Central  Nat.  Banlc  v.  Cooper,  86  Mo.  App. 
883,  after  holding  that  a  note  payable  In  Kan- 
sas would  be  governed  by  the  usury  law  of  that 
Slate  notwithstanding  that  It  was  made  in  Mis- 
souri, further  held  that  the  rule  was  not 
changed  by  the  fact  that  the  note  was  secured 
by  a  mortgage  on  property  in  Missouri.  Tbe 
court  quoted  Wharton,  ||  202,  368,  to  the  effect 
that  the  situs  of  the  contract  debt  is  not  lost  in 
the  situs  of  the  security,  and  that  the  debt  is 
governed  by  the  law  of  the  domicil  of  the  party 
to  whom  it  is  due,  no  matter  where  its  security 
may  be  situated.  The  mortgage  In  this  case 
was  a  chattel  mortgage,  but  the  doctrine  adopted 
by  the  court  is  equally  applicable  to  real-estate 
mortgages. 

In  Sands  v.  Smith,  1  Neb.  108.  03  Am.  Dec. 
831,  where  an  agreement  for  a  loan  of  money 
55  L.  K.  A. 


was  made  in  New  York  and  the  money  advanced 
there.  It  was  held  that  the  contract  was  to  be 
governed  by  the  usury  law  of  New  York,  not- 
withstanding that  a  note  dated  in  Nebraska, 
payable  in  New  York,  and  a  mortgage  on  lands 
In  Nebraska,  were  given  to  secure  the  debt. 
In  answer  to  the  objection  that  the  case  fell 
within  the  rule  that  where  a  contract  ia  entered 
into  at  one  place,  to  be  performed  in  another, 
the  parties  are  at  liberty  to  contract  for  the 
highest  rate  of  interest  allowed  by  the  laws  of 
either,  the  court  held  that  It  was  the  agree- 
ment for  the  loan  that  fixed  the  place  of  the 
contract,  and  not  the  place  where  the  note  sjid 
mortgage  were  executed,  and  that,  therefore, 
the  place  of  the  contract  and  the  place  of  pay- 
ment were  the  same.  The  action  in  this  case, 
however,  appears  to  have  been  merely  on  the 
note,  and  apparently  no  relief  was  asked  under 
the  mortgage. 

In  Townsend  t.  Blley,  46  N.  H.  800,  it  was 
held  that  an  agreement  by  one  at  his  domicil 
to  pay  a  rate  of  interest  which  was  legal  ac- 
cording to  the  law  of  his  domicil,  UKK>n  a  past 
due  note  which  was  payable  in  another  state 
and  was  secured  by  a  mortgage  on  real  prop- 
erty in  the  latter  state,  where  the  rate  would  be 
illegal,  was  valid,  unless  the  arrangement  was 
made  merely  as  a  cover  for  nsury. 

In  Varick  v.  Crane,  4  N.  J.  Bq.  128,  the  mas- 
ter, after  holding  that  a  bond  and  mortgage 
on  real  property  In  New  Jersey,  stipulating  for 
lawful  interest,  but  not  specifying  the  rate,  was 
to  be  construed  according  to  the  laws  of  New 
York,  it  having  been  determined  that.  In  view 
of  all  the  circumstances,  that  was  the  place  of 
the  contract,  said  that  the  fact  that  the  land 
mortgaged  was  situated  in  New  Jersey  was  un- 
important in  the  case,  although,  in  the  absence 
of  all  other  evidence  on  the  subject,  that  fact 
might  have  been  the  foundation  for  a  fair  pre- 
sumption that  the  place  of  the  contract  was  In 
New  Jersey. 

In  Dolman  y.  Cook,  14  N.  J.  Eq.  56,  which 
was  an  action  to  foreclose  a  mortgage  on  land 
In  New  Jersey,  it  was  urged  that  the  mortgage 
was  usurious,  but  the  court  said  that,  as  both 
parties  resided  in  Pennsylvania,  and  the  con- 
tract was  made  there,  that  was  the  place  of 
the  contract,  and  Its  validity  most  be  decided 
according  to  the  laws  of  that  state,  and  the 
fact  that  the  land  which  was  the  subject  of  the 
contract  was  in  New  Jersey,  did  not  affect  the 
question. 

Andrews  v.  Torrey,  14  N.  J.  Bq.  855,  also  ex- 
pressly holds  that  the  fact  that  the  mortgaged 
premises  are  within  the  state  is  not  material, 
if  It  was  essentially  a  contract  of  another  stat% 


1901. 


HclLWAnra  y.  BUiiHoroN. 


049 


867;  Coetar  ▼.  Capell,  83  Fed.  412;  Eastern 
Bldg.  d  L.  Aaao.  v.  Bedford,  88  Fed.  15. 

The  agreement  that  the  dues,  premiumw^ 
and  interest  may  be  paid  in  North  Carolina, 
principal  to  be  paid  in  Tennessee,  does  not 
make  it  a  North  Carolina  contract,  in  the 
face  of  the  express  stipulation  that  the  laws 
of  Tennessee  shall  govern  it. 

Spring  Garden  Loan  Asso,  v.  Tradesmen's 
Sav.  Fund  A  L.  Asso.  46  Pa.  403;  Tohin  v. 
MoNab,  53  S.  C.  73,  30  8.  £.  829;  Brotcer 
T.  Life  Ins.  Co.  86  Fed.  748. 

The  fact  that  the  association  had  an  agent 
in  North  Carolina  through  whom  the  con- 
tract was  made  does  not  make  it  a  North 
Carolina  contract. 

Bennett  v.  Eastern  Bldg.  d  L.  Asso.  177 
Pa.  233,  34  L.  R.  A.  595,  35  Atl.  684;  Unit- 
ed States  Sav.  A  L.  Co.  v.  MiUer  (Tenn.  Ch. 
App.)  47  6.  W.  17;  Ware  y.  Banker^  Loan 


d  Invest.  Co.  95  Va.  680,  29  S.  E.  744;  Cae- 
sar v.  Capell,  83  Fed.  419. 

Making  the  contract  solvable  in  Tennes- 
see and  subject  to  its  laws  was  not  in  itself 
an  evasion  of  the  usury  laws  of  North  Caro- 
lina. 

• 

Bennett  v.  Eastern  Bldg.  d  L.  Asso.  177 
Pa.  233,  34  L.  R.  A.  597,  35  Atl.  684;  Ware 
V.  Bankers*  Loan  d  Invest.  Co.  95  Va.  680, 
29  S.  E.  744. 

It  is  not  against  public  policy  to  enforce 
a  Tennessee  contract  in  North  Carolina,  al- 
though the  rate  of  interest  is  higher  than 
that  fixed  by  the  North  Carolina  statute; 
and  comity  between  the  states  makes  it 
proper  to  enforce  such  a  contract  in  North 
Carolina. 

In  the  absence  of  positive  enactment  to 
the  contrary,  or  unless  against  public  policy, 
corporations  of  one  state  may  exercise  with- 


The  New  York  supreme  court.  In  the  case  of 
Cope  Y.  Alden,  53  Barb.  850,  discuBses  at  some 
length  the  question  whether  a  mortgage  exe- 
cuted and  delivered  In  New  York  between  citi- 
zens of  that  state,  the  money  also  being  ad- 
vanced In  that  state,  was  to  be  governed,  with 
respect  to  usury,  by  the  law  of  that  state,  or 
the  law  of  Wisconsin  where  the  land  was  situ- 
ated. It  held  that  the  law  of  New  York  was 
to  control,  although  that  law  made  the  mort- 
gage usurious,  whereas,  under  the  law  of  Wis- 
consin, it  would  have  been  valid.  The  case  of 
Chapman  v.  Robertson,  6  Paige,  627,  81  Am. 
Dec.  264,  la  distinguished  upon  the  ground  that 
the  mortgagor  in  that  case  was  a  resident  of 
New  York  where  the  land  was  situated,  and 
that  the  bond  and  mortgage  were  executed  in 
that  state,  although  the  mortgagee  was  a  resi- 
dent of  England,  and  the  money  was  advanced 
there.  The  case  of  Balme  v.  Wombough,  88 
Barb.  362,  is  distinguished  upon  the  ground 
that  the  notes  and  mortgage  in  that  case  were 
dated  in  Minnesota,  though  payable  in  New 
York,  and  that  the  case  was  decided  merely  on 
the  ground  that  the  general  rule  that  the  valid- 
ity of  a  contract  is  to  be  decided  by  the  law 
of  the  place  where  the  contract  is  to  be  per- 
formed does  not  apply  to  cases  Involving  the 
rate  of  interest,  where  It  la  stipulated  In  the 
contract,  at  the  place  where  the  loan  ia  made  In 
conformity  with  the  law  of  the  place,  that  a 
higher  rate  of  interest  shall  be  paid  than  is  al- 
lowed by  the  place  of  performance,  but  that  the 
lex  loGi  contractus  governs.  The  decision  in 
Cope  V.  Alden  was  affirmed  in  Cope  v.  Wheeler, 
41  N.  Y.  308. 

The  l€9  loci  contractus  governs  with  respect 
to  usury,  even  when  a  loan  la  made  in  one 
country  and  a  aubaequent  collateral  aecurity  Is 
taken  on  real  estate  in  another.  A  fortiori, 
when  the  security  taken  in  a  foreign  place  is 
merely  personal.  Arrlngton  v.  Gee,  27  N.  C. 
(6  Ired.  L.)   504. 

Where  a  loan  waa  negotiated  in  New  York, 
the  money  waa  advanced  there,  a  note  and 
mortgage  on  land  in  Ohio  delivered  there,  and 
the  loan  waa  to  be  repaid  there,  the  lawa  of 
that  state  relating  to  usury  are  to  control ;  and 
the  fact  that  one  of  the  incidents  of  the  debt 
consisted  of  a  lien  by  way  of  mortgage  upon 
lands  In  Ohio  to  secure  payment,  does  not 
change  the  law  in  that  respect.  Lockwood  v. 
Mitchell,  7  Ohio  St.  387,  70  Am.  Dec.  7S. 

A  stipulation  in  a  loan  contract  that  the  par- 
ties contracted  under  the  laws  of  the  state 
where  the  lender  was  domiciled  Is  valid,  and 
will  be  enforced  in  an  action  to  foreclose  a 
mortgage  given  to  secure  the  loan  on  land  in  an- 
65  L.  R.  A. 


other  state.  CJnlted  States  Sav.  ft  L.  Co.  v. 
Shain,  8  N.  D.  136,  77  N.  W.  1006. 

In  National  Bldg.  ft  L.  Asao.  v.  Riley,  4  Pa. 
Diet.  R.  663  (acl.  fa.  aur  mortgage),  it  having 
been  found  aa  a  fact  that  a  loan  by  a  New.  York 
building  association,  to  a  resident  of  Pennsyl- 
vania, was  made  in  New  York  and  was  to  be 
performed  there,  it  was  held  that  the  usury 
lawa  of  New  York,  rather  than  thoae  of  Penn- 
sylvania, governed,  the  court  citing  De  Wolf  v. 
Johnson,  10  Wheat.  367,  6  L.  ed.  343,  to  the 
effect  that  a  contract  for  a  loan  of  money  is 
governed  by  the  lee  looi  contractus.  This  case 
la  diatingulahable  from  Southern  Bldg.  ft  L. 
Aaao.  V.  Higgle,  4  Pa.  Diat.  R.  617,  notwlth- 
atanding  that  the  tranaactiona  in  the  two  caaes 
aeem  to  have  been  quite  aimilar,  by  the  fact  that 
in  that  case  it  was  held  that  the  contract  of 
loan  was  made  in  Pennsylvania,  and  not  in  Ten- 
neaaee,  where  the  aaaociatlon  waa  incorporated. 

l3onda,  and  mortgage  to  aecure  payment 
thereof,  made  in  New  Yorlc,  between  parties 
resident  thereof,  no  provision  being  made  for 
payment  elsewhere,  are  presumably  to  l>e  paid 
in  New  York,  and  interest  on  them  must  be 
paid  at  the  legal  rate  in  New  York;  and  the 
fact  that  they  are  aecured  by  a  mortgage  on 
real  eatate  In  Rhode  laland  la  ineffectual  to  vary 
the  rule.  Kavanaugh  v.  Day,  10  R.  I.  303,  14 
Am.  Rep.  691. 

Nickels  y.  People's  Bldg.  Loan  ft  Sav.  Asso. 
03  Va.  380,  26  S.  K.  8,  held,  in  an  action  to  en- 
force a  deed  of  trust  upon  real  property  In  Vir- 
ginia to  secure  a  loan  made  by  a  building  and 
loan  aaaociatlon  of  New  York,  that  the  usury 
law  of  the  latter  atate  governed.  The  declalon 
la  upon  the  ground  that,  though  the  contract 
waa  allent  aa  to  the  place  of  performance,  the 
artidea  of  aaaociatlon  provided  that  the  place 
of  performance  ahould  be  In  New  York,  and 
that  the  membera  of  the  aaaociatlon  muat  be 
preaumed  to  have  contracted  with  reference  to 
the  by-la wa. 

The  rule  that  a  contract  ia  governed  with  re- 
spect to  usury  by  the  law  of  the  place  where  It 
waa  made,  and  where  it  ia  preaumably  payable, 
la  not  affected  by  the  fact  that  a  mortgage  on 
real  eatate  in  another  atate  waa  executed  to  ae- 
cure the  debt;  and  the  rate  of  intereat  atlpu- 
lated  for,  if  legal  in  the  place  where  the  con- 
tract waa  made,  will  be  enforced  agalnat  the 
mortgaged  property,  although  the  rate  of  in- 
tereat la  greater  than  is  allowed  by  the  laws 
of  the  state  where  such  property  is  stituated. 
Shipman  v.  Bailey,  20  W.  Va.  144. 

The  fact  that  a  loan  waa  aecured  by  a  truat 
deed  on  lands  in  Wiaconain,  or  that  the  borrow- 
er waa  a  realdent  of  that  state  and  intended  to 
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in   another  state  the  general  powers  con- 
ferred by  their  charters. 

Fkuth  V.  Conn,  16  Fla.  428,  26  Am.  Rep. 
721 ;  Wood  Hydraulic  Hose  Min.  Co,  v.  King, 
45  Ga.  34 ;  Bank  of  Waahtenaw  ▼.  MoiUgom- 
ery,  3  111.  422 ;  United  States  Mortg.  Co.  t. 
Grose,  93  111.  483 ;  Sa/nta  Clara  Female  Acad- 
emy V.  Sullivan,  116  111.  375,  56  Am.  Rep. 
776,  6  N.  E.  183;  People  ex  rel.  Peabody  v. 
Chicago  Qas  Trust  Co.  130  111.  268,  8  L.  R. 
A.  407,  22  N.  £.  798;  Dodge  v.  Council 
Bluffs,  57  Iowa,  560,  10  N.  W.  886 ;  Martin 
y.  Mobile  A  0.  R.  Co.  7  Bush,  116;  Ouaga 
Iron  Co.  V.  Dawson,  4  Blackf.  202;  British 
American  Land  Co.  v.  Ames,  6  Met.  391 ; 
Frazier  v.  Willcox,  4  Rob.  (La.)  517;  Life 
Asso.  of  Amei-ica  v.  Levy,  33  La.  Ann.  1203; 
Baltimore  d  O.  R.  Co.  v.  Glenn,  28  Md.  287, 
92  Am.  Dec.  688;  Kennebec  Co.  v.  Augusta 
Ins.  A  Bkg.  Co.  6  Gray,  204;  Home  Ins.  Co. 
V.  Davis,  29  Mich.  238 ;  People  v.  Blake,  54 
Mich.  239,  19  N.  W.  969 ;  Williams  v.  Cres- 
iccll,  51  Miss.  817;  Ellerman  v.  Chicago 
Junction  R.  d  Union  Stockyards  Co.  49  N. 
J.  Eq.  217,  23  Atl.  287;  Silver  Lake  Bank 
V.  North,  4  Johns.  Ch.  370;  Bard  v.  Poole, 
12  N.  Y.  495;  Merrick  ▼.  Van  Santvoord, 
34  N.  y.  208 ;  People  v.  Fire  Asso.  of  Phila- 
delphia, 02  N.  Y.  311,  44  Am.  Rep.  380;  Uol- 
lis  V.  Dreu)  Theological  Seminary,  95  N.  Y. 
160;  Lancastei-  v.  Amsterdam  Improv.  Co. 
140  N.  Y.  576,  24  L.  R.  A.  322,  35  N.  E.  964 ; 


Neirburg  Petroleum  Co.  ▼.  Weare,  27  Ohio 
St.  343;  Western  U.  Teleg.  Co.  v.  Mayer,  28 
Ohio  St.  521;  Merrimao  Min.  Co.  t.  Levy, 
54  Pa.  227,  93  Am.  Dec.  697 ;  GratU  v.  H^mry 
Clay  Coal  Co.  80  Pa.  208 ;  Bennett  v.  E€i9t- 
etyt  Bldg.  d  L.  Asso.  177  Pa.  233,  34  L.  R.  A. 
595,  35  N.  E.  684;  Leasure  v.  Union  Mut.  L. 
Ins.  Co.  91  Pa.  491;  Kerchner  ▼.  Gettys,  18 
S.  C.  525;  Bank  of  Kentucky  v.  Schvyikill 
Ba/nk,  1  Pars.  Sel.  Eq.  Gas.  180;  Bank  of 
Augusta  v.  Earle,  13  Pet.  519,  10  L.  ed.  274 ; 
Tombigbee  R.  Co.  v.  Kneeland,  4  How.  IG, 
11  L.  ed.  855;  Cotcell  v.  Colorado  Springs 
Co.  100  U.  S.  55,  25  L.  ed.  547;  American 
d  Foreign  Christian  Union  v.  Tount,  101  U. 
S.  352,  25  L.  ed.  888 :  Relfe  V.  Rundlc,  103  U. 
S.  225,  «u&  nom.  Life  Asso.  of  America  v. 
RundU,  26  L.  ed.  339. 

The  policy  of  North  Carolina,  as  deter- 
mined by  its  legislature,  is  in  favor  of  the 
building  and  loan  contract. 

Dan.  Xeg.  Inst.  99  866,  922;  Greenhood, 
Pub.  Pol.  1,  2,  4,  45-48. 

Federal  courts  are  liberal  in  their  view  of 
comity  between  the  states  when  enforcing 
the  contract  rights  of  nonresidents. 

Arrington  ▼.  Gee,  2,1  K.  C.  (5  Ired.  L.) 
590;  Roberts  v.  McNeely,  52  K.  C.  (7  Jones, 
L.)  506;  Morris  v.  Hockaday,  94  N.  C.  286; 
Green  v.  Collins,  3  Cliff.  494,  Fed.  Gas.  No. 
5,755;  Allgeyer  v.  Louisia/na,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Gt.  Rep.  427 ;  Caeear 


use  the  money  there,  does  not  change  the  rule 
that  the  contract  was  to  be  goyerned  by  the  us* 
ury  laws  of  another  state  where  the  notes  and 
trust  deed  were  delivered  and  where  the  con- 
tract was  to  be  performed.  Central  Trust  Co. 
▼.  Burton,  74  Wis.  320,  43  N.  W.  141. 

In  an  action  In  Wisconsin  to  foreclose  a 
mortgage  on  land  In  that  state,  given  to  secure 
notes  made  and  payable  in  another  state,  the 
judgment  to  be  given  in  respect  to  the  question 
of  usury  and  interest  is  to  be  such  as  the  courts 
of  the  latter  state  would  give  according  to  the 
laws  of  that  state.  Maynard  v.  Hall,  92  Wis. 
566,  66  N.  W.  715. 

Id  the  following  cases,  each  of  which  involv- 
ed the  validity,  or  enforceability,  of  the  mort- 
gage, it  was  held  that  the  laws  of  the  state  in 
which  the  contract  was  made,  or  the  debt  was 
payable,  should  control,  although  not  the  state 
In  which  the  mortgaged  property  was  situated. 
None  of  them,  however,  discussed  the  effect  of 
the  fact  that  the  debt  was  secured  by  a  mort- 
gage on  real  property,  to  take  the  case  out  of 
the  rule  that  applies  to  personal  contracts ;  but 
it  was  apparently  assumed  that  the  rule  as  to 
personal  contracts  applied,  and  the  inquiry  was 
directed  to  the  question  where  the  contract  was 
really  made,  or  where  It  was  really  Intended  to 
be  paid,  or  the  broader  question,  by  what  law 
the  parties  Intended  the  contract  should  be  gov- 
erned. It  apparently  being  assumed  that  the  an- 
swer to  such  questions  would  be  decisive,  un- 
less the  designation  of  a  place  of  payment  out- 
side of  the  state  was  for  the  purpose  of  evad- 
ing the  usury  laws  of  the  state.  Eastern  Bldg. 
&  L.  Asso.  v.  Bedford,  88  Fed.  7,  Affirmed  in 
181  U.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct.  Rep. 
597;  Kuhn  v.  Morrison,  75  Fed.  81,  Cause  Re- 
manded in  23  C.  C.  A.  619,  41  U.  8.  App.  700, 
78  Fed.  10 ;  Vermont  Loan  ft  T.  Co.  v.  Dygert. 
89  Fed.  123,  Affirmed  in  37  C.  C.  A.  389,  04 
Fed.  013;  Guarantee  Sav.  Loan  ft  Invest.  Co. 
V.  Alexander,  06  Fed.  870 ;  Andruss  v.  Peo- 
ple's Bldg.  Loan  ft  Sav.  Asso.  36  C.  C.  A. 
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336,  04  Fed.  575;  Southern  Bldg.  ft  L. 
Asso.  V.  Rector,  88  C.  C.  A.  686,  08  Fed.  171 : 
Hamilton  v.  Fowler,  40  C.  C.  A.  47,  99 
Fed.  18;  Manship  v.  New  South  Bldg.  ft 
L.  Asso.  110  Fed.  845;  Miles  v.  New  South 
Bldg.  ft  L.  Asso.  Ill  Fed.  946;  Cubbedge  ▼. 
Napier,  62  Ala.  518;  Hayes  v.  Southern  Home 
Bldg.  ft  L.  Asso.  124  Ala.  663,  26  So.  527; 
Pioneer  Sav.  ft  L.  Co.  v.  Nonnemacher.  127  Ala. 
521,  30  So.  79;  Farmers'  Sav.  ft  Bldg.  ft  L. 
Asso.  V.  Kent  (Ala.)  30  So.  874  :  Farmers*  ft 
M.  Sav.  Co.  V.  Basore,  67  Ark.  252,  64  S.  W. 
330;  Clarke  v.  Taylor  (Ark.)  65  S.  W.  110; 
Gill  V.  Gill  (Ark.)  ante,  191,  06  8.  W.  112: 
Coad  V.  Home  Cattle  Co.  82  Neb.  761,  49  N.  W. 
767 ;  Phelps  v.  American  Sav.  ft  L.  Asso.  121 
Mich.  343,  80  N.  W.  120 ;  Home  Sav.  ft  L.  Asso. 
V.  Mason  (Mich.)  8  Det.  L.  N.  515.  87  N.  W.  74 : 
Russell  V.  Pierce.  121  Mich.  208.  80  N.  W.  118 : 
Cotheai  v.  Blydenburgh,  5  N.  J.  Eq.  17,  631; 
Atwater  v.  Walker,  16  N.  J.  Eq.  42:  Ubler  v. 
Semple,  20  N.  J.  Eq.  288 ;  Campion  v.  Kllle,  14 
N.  J.  Eq.  229:  Bennett  v.  Eastern  Bldg.  ft  L. 
Asso.  177  Pa.  238,  84  L.  R.  A.  505,  85  Atl.  684  : 
People's  Bldg.  Loan  ft  Sav.  Asso.  v.  Berlin.  201 
Pa.  1,  50  Atl.  308 ;  Baltimore  Bldg.  ft  L.  Asso. 
V.  Titlow,  19  Pa.  Co.  Ct.  518 ;  Elmira  Mnt.  Bldg. 
L.  Asso.  V.  Wahoo  Tribe  No.  119,  I.  O.  of  R.  M. 
9  Kuip,  487 :  Equitable  Bldg.  ft  L.  Asso.  ▼. 
Vance,  49  S.  C.  402,  27  S.  B.  274,  388.  29  S..B. 
204  ;  Equitable  Bldg.  ft  L.  Asso.  v.  Hoffman,  50 
S.  C.  803,  27  S.  E.  692 ;  Pollock  v.  Carolina  In- 
terstate Bldg.  ft  L.  Asso.  51  S.  C.  420,  29  8.  B. 
77 ;  Tobln  v.  McNab,  53  S.  C.  73.  80  S.  B.  827 : 
Interstate  Bldg.  ft  L.  Asso.  v.  Powell.  55  S.  C. 
316,  88  S.  E.  355 ;  Carpenter  v.  Lewis,  60  S.  C. 
23,  38  S.  B.  232 ;  Hubble  v.  Morristown  Land  ft 
improv.  Co.  96  Tenn.  685,  82  S.  W.  965 :  Pioneer 
Sav.  ft  L.  Co.  V.  Cannon,  96  Tenn,  599,  33  L.  R. 
A.  112,  86  S.  W.  886 ;  United  States  Sav.  ft  L. 
Co.  V.  Miller  (Tenn.  Ch.  App.)  47  S.  W.  17: 
National  Mut.  Bldg.  ft  L.  Asso.  v.  Ashworth,  91 
Va.  706,  22  S.  E.  521 :  Ware  v.  Bankers'  Loan 
ft  Invest.  Co.  96  Va.  680,  29  S.  B.  744;  Peoples 
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w.  Capell,  83  Fed.  413;  Eastern  Bldg.  d  L. 
Amo.  ▼.  Bedford,  88  Fed.  7 ;  Siowe  v.  Uelfaei 
Ba/v,  Bank,  02  Fed.  00. 

The  contract  is  not  usurious  under  the 
Tennessee  law.  The  taking  of  premiums  in 
Tennessee  is  lawful. 

Patterson  v.  Worlcingmen*B  Bldg,  d  L. 
Aaso,  14  Lea,  677;  Pioneer  Bwo.  d  L.  Co,  v. 
Cannon,  96  Tenn.  5d9,  33  L.  R.  A.  112,  36 
S.  W.  386;  McCauley  v.  Worktngman's  Bldg. 
<£  Bav.  A/tao.  07  Tenn.  421,  35  L.  R.  A.  244, 
37  S.  W.  212;  Post  ▼.  Mechanics'  Bldg.  d 
L.  Asao,  97  Tenn.  408,  34  L.  R.  A.  201,  37  S. 
W.  216;  Hughes  ▼.  Farmers'  Sa/o.  d  Bldg.  d 
L.  Asso.  (Tenn.  Ch.  App.)  40  S.  W.  362. 

Fixing  the  premium  by  a  written  bid, 
considered  in  the  absence  of  the  member,  is 
lawful. 

Hughes  ▼•  Farmers'  8av.  d  Bldg.  d  L. 
Asso.  (Tenn.  Ch.  App.)  46  S.  W.  362. 

The  contract  being  a  Tennessee  contract, 
and  not  usurious  under  its  laws,  cannot  be 
held  to  be  usurious  in  North  Carolina. 

Peoples  Bldg.  Loan  d  Ban,  Asso.  v.  Tins- 
Uy,  96  Va.  322,  31  S.  £.  509. 

The  contract  not  being  usurious  under  the 
Tennessee  law,  by  which  it  is  governed,  the 
rule  of  settlement  between  an  insolvent  as- 
sociation and  its  borrowing  member  is  to 
charge  the  member  with  the  sum  received 
by  him,  and  to  credit  him  with  all  payments 
of  interest  and  premiums  as  of  the  date  of 


payment,  but  not  with  payment  of  dues  up- 
on stock* 

Bout  hem  Bldg,  d  L.  Asso.  v.  Anniston 
Loan  d  T.  Co.  101  Ala.  682,  29  L.  R.  A.  120, 
15  So.  123;  Boyd  v.  Rohinson,  104  Ga.  793, 
31  S.  £.  20;  Equitable  Bldg.  d  L.  Asso.  v. 
Vance,  49  S.  C.  402,  27  S.  E.  276,  388,  29  S. 
£.  204;  Post  v.  MecJianics'  Bldg.  d  L.  Asso. 
97  Tenn.  408,  34  L.  R.  A.  201,  37  S.  W.  216; 
Leahy  v.  Ifational  Bldg.  d  L,  Asso.  100  Wis. 
655,  76  N.  W.  625. 

The  only  effect  of  insolvency  of  the  asso- 
ciation is  to  terminate  liability  for  future 
stock  dues,  premiums,  and  fines,  and  to  ma- 
ture the  loan. 

Endlich,  Bldg.  Assft.  9  523;  Thompson, 
Bldg.  Asso.  p.  649 ;  Thornton  &  B.  Bldg.  & 
Loan  Asso.  p.  446. 

It  makes  no  difference  whether  the  con- 
tracts are  usurious  or  not,  so  far  as  the  rule 
of  settlement  is  concerned. 

Post  V.  Mechanic^  Bldg,  d  L.  Asso.  97 
Tenn.  408,  34  L.  R.  A.  201,  37  S.  W.  216; 
Rogers  v.  Hargo,  02  Tenn.  36,  20  S.  W.  430 ; 
Douglass  v.  Ka^jOAiaugh,  33  C.  C.  A.  107,  62 
U.  S.  App.  38,  90  Fed.  373;  Endlich,  Bldg. 
Asso.  99  625,  626;  Sheldon  v.  Birmingh<im 
Bldg.  d  L.  Asso.  121  Ala.  278,  25  So.  820; 
Southern  Bldg.  d  L.  Asso.  v.  Anniston  Loan 
d  T.  Co.  101  Ala.  682,  29  L.  R.  A.  120,  16 
So.  123 ;  Reeve  v.  Ladies*  Bldg.  Asso.  56  Ark. 
335,  18  L.  R.  A.  129,  19  S.  W.  917;  Curtis  v. 


Bldg.  L.  &  Sav.  Asso.  v.  Tlnsley,  96  Va.  822,  81 
S.  B.  608. 

As  stated  at  the  beginning  of  the  note,  the 
circuit  court  In  McIlwainb  v.  Ellington  did 
not  undertake  to  exercise  Its  Independent  judg- 
ment upon  the  question,  but  took  the  view  that 
It  was  bound  to  follow  the  decisions  of  the 
North  Carolina  supreme  court  upon  the  point. 
It  will  be  observed  that  the  circuit  court  of  ap- 
peals. In  reversing  the  decision  of  the  circuit 
court,  exercised  its  own  Judgment,  and  did  not 
place  the  reversal  upon  the  ground  that  the  lat- 
ter court  had  misconstrued  the  decisions  of  the 
North  Carolina  supreme  court.  In  the  other 
Federal  cases  cited  In  the  note,  the  court  seems 
Co  have  regarded  the  question  as  one  for  the 
exercise  of  an  independent  judgment  by  the 
Federal  judiciary,  and  not  one  as  to  which  it 
must  accept  the  decisions  of  the  courts  of  the 
state  In  which  it  was  sitting.  This  view  of  the 
matter  Is  expressly  adopted  In  Dygert  v.  Ver- 
mont Loan  &  T.  Co.  87  C.  C.  A.  389,  94  Fed. 
918 :  Manship  v.  New  South  Bldg.  &  L.  Asso. 
110  Fed.  845 ;  and  United  States  Sav.  ft  L.  Co. 
V.  Harris,  118  Fed.  27. 

Summary.  ^ 

The  foregoing  review  of  the  authorities  seems 
to  show  beyond  doubt  that  .a  mortgage  on  real 
property  is  to  be  tested  by  the  same  law  with 
respect  to  Interest  or  usury  as  ap)>Iles  to  the 
personal  obligation  which  It  secures,  and  not 
necessarily  by  the  lew  rel  aitm.  The  applica- 
tion to  the  mortgage  of  the  principles  that  ap- 
ply to  the  personal  obligation  will  often  result 
in  subjecting  the  mortgage  to  the  law  of  the 
place  where  the  land  Is  situated,  and  In  many 
cases  the  fact  that  the  debt  is  secured  by  such 
a  mortgage  may  be  an  Important  consideration 
In  the  application  of  such  principles,  and  in 
some,  perhaps,  even  sufficient  to  turn  the  scale. 
But  in  all  these  cases  the  validity  of  the  mort- 
gage with  respect  to  usury  Is  just  as  certainly 
determined  by  the  same  law  that  determines 
the  validity  of  the  personal  obligation,  as  In  the 
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cases  where  its  validity  is  tested  by  the  law  of 
a  state  other  than  that  In  which  the  land  is  sit- 
uated. In  many  of  the  cases  cited  the  law  of 
the  place  where  the  land  Is  situated  has  been 
allowed  to  prevail,  notwithstanding  that  if  the 
court  had  been  concluded  by  the  form  in  which 
the  parties  put  the  transaction,  the  application 
of  the  principles  that  govern  personal  obliga- 
tions would  have  subjected  the  contract  to  the 
usury  law  of  another  state.  These  cases,  nev- 
ertheless, apply  those  principles,  but  In  doing 
so  they  go  behind  the  form  of  the  transaction, 
and  look  to  its  real  nature,  in  determining 
whether  the  contract  Is  a  foreign  or  domestic 
one,  sometimes  allowing  the  conclusion  thus 
reached  to  prevail  over  the  expressed  Intention 
of  the  parties  as  to  what  law  should  govern, 
upon  the  ground  that  such  expression  of  inten- 
tion was  a  mere  attempt  to  evade  the  usury 
law  of  the  place  to  which  the  contract  was 
really  referrable.  In  determining  the  place 
where  the  contract  was  really  made,  or  where 
it  was  really  intended  to  be  performed,  the  loca- 
tion of  the  land  Is  often  undoubtedly  an  Im- 
portant consideration,  but  is  not  necessarily 
controlling  as  it  would  be  If  the  same  rule  that 
applies  in  ascertaining  the  law  governing,  for 
Instance,  the  formal  execution  of  the  mortgage, 
applied  In  ascertaining  the  law  that  governs 
It  with  respect  to  Interest  or  usury.  If  It  Is  a 
question  as  to  the  validity  of  the  execution  of 
the  mortgage,  the  only  Inquiry  necessary  Is  as 
to  the  location  of  the  land.  The  ascertainment 
of  that  fact  determines  the  question  as  to  what 
law  governs,  without  reference  to  any  other  con- 
sideration whatever;  but,  when  the  validity  of 
the  mortgage  as  affected  by  usury  is  in  ques- 
tion, the  location  of  the  land  is  but  one  of  the 
many  circumstances  that  must  be  taken  Into 
consideration,  and  may  yield  to  other  circum- 
stances Indicating  a  bona  flde  Intention  of  the 
parties  to  make  the  contract  with  reference  to 
the  law  of  some  other  place.  O.  H.  P. 
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Oranite  State  Provident  Aaso.  69  Conn.  0, 

86  Atl.  1023;  Pattison  ▼.  Albany  Bldg.  d  L. 
Asso.  63  6a.  373;  Indiana  Mut,  Bldg,  d  L. 
A880,  No.  2  V.  Crawley,  151  Ind.  413,  61  N. 
£.  466;  Marion  Trust  Co,  y.  Edwards  Lodge 
/.  O.  O.  i^.  153  Ind.  96,  54  N.  E.  444;  Jamee 
V.  /SidtoeU,  153  Ind.  697,  54  N.  £.  753;  Rog- 
ers V.  Rains,  100  Ky.  295,  38  6.  W.  483 ;  Red- 
diok  V.  United  States  Bldg,  d  L,  Asso,  20 
Ky.  L.  Kep.  1720,  49  S.  W.  1076 ;  Russell  v. 
Pierce,  121  Mich.  208,  80  N.  W.  118;  P^icZp* 
V.  ilmerioon  8av.  d  L,  Asso,  121  Mich.  343, 
80  N.  W.  120;  Knutson  y.  Northwestern 
Loan  d  Bldg,  Asso.  07  Minn.  201,  09  N.  W. 
889;  Brown  v.  Archer,  62  Mo.  App.  277; 
Price  ▼.  Empire  Loait  Amo.  75  Mo.  App. 
651 ;  Sappingion  v.  ^tna  Loan  Co.  76  Mo. 
App.  242;  Randall  v.  National  Bldg.  Loan 
d  Protective  Union,  42  Neb.  809,  29  L.  R.  A. 
133,  60  N.  W.  1019;  Mechanics'  Bldg.  d  L. 
Asso,  V.  Conover,  14  N.  J.  Eq.  219;  People's 
Bldg.  d  L.  Asso.  v.  Furey,  4tJ  N.  J.  £q.  410, 
20  Atl.  890;  Moran  v.  Gray  (N.  J.  Eq.)  38 
Atl.  668;  Weir  v.  Qranite  State  Provident 
Asso.  56  N.  J.  Eq.  243,  38  Atl.  643;  People 
V.  Lowe,  117  N.  Y.  175,  22  N.  E.  1016;  Hale 
V.  Cairns,  8  N.  D.  145,  44  L.  R.  A.  261,  77 
N.  W.  1010;  State  Sav.  d  L.  Asso.  v.  Carroll, 

4  Pa.  Dist.  R.  6;  Saving  Fund  v.  Murray, 
14  Phila.  Leg.  Int.  133;  MoGrathr.HamiU 
ton  Sav.  d  L,  Asso.  44  Pa.  383;  Spring  Oar- 
den  Loan  Asso.  v.  Tradesmen's  Swo.  Fund  d 
//.  Asso.  46  Pa.  493;  Link  v.  Oermantown 
Bldg.  Asso.  89  Pa.  17;  Economy  Bldg.  Asso. 
V.  liungerhuehler,  93  Pa.  258;  Strohen  ▼. 
Ffxinklin  Sav.  Fund  d  L.  Asso.  115  Pa.  273, 

5  Atl.  843;  Callahan's  Appeal,  124  Pa.  139, 
16  Atl.  638;  Tobin  v.  MoNab,  53  S.  C.  73,  30 
S.  K.  828 ;  Pioneer  Sav.  d  L.  Co.  v.  Cannon, 
96  Tenn.  599,  33  L.  R.  A.  114,  36  S.  W.  386; 
Post  V.  Mechanics*  Bldg.  d  L.  Asso.  97  Tenn. 
408,  34  L.  R.  A.  201,  37  S.  W.  216;  Stoeeney 
V.  El  Paso  Bldg.  d  L.  Asso.  (Tex.  Civ.  App.) 
26  S.  W.  290;  Building  d  L.  Asso.  ▼.  Logan 
(Tex.  Civ.  App.)  33  S.  W.  1088;  Price  y. 
Kendall,  14  Tex.  Ciy.  App.  26,  36  S.  W.  810; 
International  Bldg.  d  L,  Asso,  y.  Abbott, 
85  Tex.  220,  20  S.  W.  118;  Leahy  y.  Natiofi- 
al  Bldg.  d  L.  Asso.  100  Wis.  555,  76  N.  W. 
625;  Towle  v.  American  Bldg.  Loan  d  In- 
vest. Soo.  61  Fed  448;  Sullivan  y.  Stucky, 
S6  Fed.  493;  Douglass  y.  Kavanaugh,  33  C. 
C.  A.  107,  62  U.  S.  App.  38,  90  Fed.  373; 
Boxoman  v.  Foster  d  L.  Hardware  Co.  94 
Fed.  598;  Lauer  y.  Covenant  Bldg.  d  L. 
Asso.  96  Fed.  775. 

The  court  should  follow  the  decisions  of 
circuit  courts  of  appeal,  ralher  than  state' 
decisions. 

Loewer  Sole  Rounder  Co.  y.  Oibbon,  74 
Fed.  555;  Tannage  Patent  Co,  y.  Donallan, 
75  Fed.  287;  Campbell  Printing-Press  Co. 
V.  Prieth,  77  Fed.  976;  Beach  y.  Hobbs,  82 
Fed.  016;  Fairfield  Floral  Co.  y.  Bradbury, 

87  Fed.  417. 

The  decisions  of  the  state  courts  upon  the 
rule  of  ascertaining  the  balance  due  upon  a 
mortgage  debt  are  not  binding  on  the  Feder- 
al courts  of  eqidty. 

Russell  y.  Southard,  12  How.  139,  13  L. 
ed.  927;  Neves  y.  Scott,  18  How.  268.  14  L. 
ed.  140 ;  Marshall  County  y,  Schenck,  5  Wall. 
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772,  18  L.  ed.  556 ;  Oates  y.  First  Nat.  Bank, 
100  U.  S.  239,  25  L.  ed.  580;  Douglass  v. 
Pike  County,  101  U.  S.  677,  25  L.  ed.  968; 
Bfvoklyn  City  d  N,  R.  Co.  y.  National  Bank 
of  the  Republic,  102  U.  S.  14,  26  L.  ed.  61 ; 
Bronson  v.  Schulten,  104  U.  S.  410,  26  L.  ed. 
797 ;  Kirby  y.  Lake  Shore  d  M,  S.  R.  Co.  120 
U.  S.  130,  30  L.  ed.  569,  7  Sup.  Ct  Rep.  430; 
Knox  County  y.  Ninth  Nat.  Bank,  147  U.  S. 
91,  37  L.  ed.  93,  13  Sup.  Ct.  JSiep.  267 ;  Balti- 
more  d  0.  R.  Co.  y.  Baugh,  149  U.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Folsom 
y.  Township  Ninety  Six,  159  U.  S.  611,  40  L. 
ed.  278,  16  Sup.  Ct.  Rep.  174;  Mohr  y.  Mani- 
erre,  7  Biss.  419,  Fed.  Cas.  No.  9,695; 
Ex  parte  Heidelback,  2  Low.  Dee.  526, 
Fed.  Cas.  No.  6,322;  Blanchard  y,  Sprague, 

1  Cliif.  288,  Fed.  Cas.  No.  1,516;  Burt 
V.  Keyes,  1  Flipp.  61,  Fed.  Cas.  Na  2,- 
212;  United  States  v.  Parrott,  McAlL  447, 
Fed.     Cas.   No.     15,999;    Flagg    y.   Mann, 

2  Sumn.  486,  Fed.  Cas.  No.  4,847; 
Fletcher  y.  Morey,  2  Story,  555,  Fed.  Cas. 
No.  4,864;  Butler  y.  Douglass,  1  McCraiy, 
630,  3  Fed.  612;  Goldsmith  v.  GiUOand,  10 
Sawy.  606,  22  Fed.  865;  Thomas  y,  Nanta- 
hala  Marble  d  Talc  Co,  7  C.  C.  A.  330,  8  U. 
S.  App.  429,  58  Fed.  485;  Building  d  L. 
Asso.  v.  Logan,  14  C.  C.  A.  133,  30  U.  S.  App. 
163,  66  Fed.  830;  Chamley  y.  Sibley,  20  C. 
C.  A.  157,  34  U.  S.  App.  703,  73  Fed.  980; 
Central  Trust  Co.  y.  Citizen^  Street  R.  Co. 
82  Fed.  1;  Caesar  v.  Capell,  83  Fed.  420; 
Hambly  y.  Bancroft,  83  Fed.  444;  Bartholo- 
mew V.  Austin,  29  C.  C.  A.  568,  52  U.  S.  App. 
512,  85  Fed.  359;  Jones  y.  Great  Southern 
Fireproof  Hotel  Co.  30  C.  C.  A.  108,  58  U.  S. 
App.  397,  86  Fed.  370;  Lauter  y.  Jarvis- 
Conklin  Mortg.  Trust  Co.  29  C.  C.  A.  473, 
54  U.  S.  App.  49,  85  Fed.  894;  Eastern  Bldg. 
d  L.  Asso.  y,  Bedford,  88  Fed.  7 ;  Vermont 
Loan  d  T.  Co.  v.  Dygeri,  89  Fed.  123,  37  C- 
C.  A.  389,  94  Fed.  913;  Andruss  v.  Peoples 
Bldg,  Loan  d  Sa^.  Asso,  36  C.  C.  A.  336,  94 
Fed.  575;  Guarantee  Sav,  Loan  d  Invest. 
Co.  V.  Alewander,  96  Fed.  870. 

Messrs.  Ii.  H.  Soott  and  Jolin.  N.  Wil* 
■on,  for  appellees: 

Where  a  borrowing  stockholder  in  an- 
other state  applies  for  a  loan  at  his  home, 
where  there  is  a  local  board  of  managers 
and  where  the  dues,  premiums,  and  inter- 
est are  paid  to  a  local  agent,  or  the  treas- 
urer of  the  local  board;  and  where  the 
money  borrowed  is  used  and  applied  by  the 
borrower;  and  where  the  real  estate  secur- 
ity is  situated;  and  especially  where  the 
money  borrowed  is  used  in  improving  the 
mortgaged  real  estate ;  and  where  the  mort- 
gage is  registered  according  to  the  statute 
laws  of  said  state,  and  in  the  county  where 
the  land  is  situated, — ^the  law  goyerning  the 
contract  is  that  of  the  borrowing  stod^old- 
cr's  domidl,  notwithstanding  there  may  be 
a  provision  inserted  in  the  contract  that  the 
payments  are  to  be  made  at  the  home  office 
of  the  association  in  another  state. 

Wharton,  Confl.  L.  S§  507,  510;  Meroney 
y,  Atlanta  Bldg.  d  L,  Asso.  116  N.  C.  882, 
21  S.  E.  924 :  Rowland  v.  Old  Dominion  Bldg. 
d  L.  A*iSO.  116  N.  C.  877,  22  S.  E.  8;  Craven 
y.  Atlantic  d  N.  C.  R.  Co.  77  N.  C.  289; 
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Jackmm  y.  Amerioo^  Mortg.  Oo.  88  Ga.  750, 
15  8.  £.  812;  Pme  y.  Smith,  11  Gray,  38; 
Thomp9on  y.  Bdwards,  85  Ind.  414;  Pan- 
9oast  T.  Tra/oelen^  In$,  Co.  79  Ind.  172; 
F4UI3  y.  United  BtateM  8aic.  Loan  d  Bldg,  Co. 
97  Ala.  417,  24  L.  R.  A.  174,  13  So.  26. 

This,  being  a  North  Carolina  contract  and 
governed  by  the  usniy  laws  of  said  state  and 
the  decisions  of  its  courts,  is  usurious. 

2  N.  C.  Code,  chap.  64,  89  3836,  3836;  Mil- 
ler  y.  Life  Ins.  Co.  118  N.  C.  612,  24  8.  E. 
484;  Rotoland  y.  Old  Dominion  Bldg.  d  L, 
Asso,  115  N.  C.  830,  18  8.  E.  966;  Meroney 
y.  Atlanta  Bldg.  d  L.  Aaeo.  116  N.  C.  909, 
21  8.  £.  924;  MiUe  y.  SaiiaUiry  Bldg.  d  L. 
Asso.  75  N.  C.  292. 

Any  shift  or  device  whatsoever  to  take 
more  than  the  interest  allowed,  and  partic- 
ularly the  device  of  securing  the  principal 
and  interest  by  different  assurances,  as  by 
a  subscription  for  stock,  by  note  or  bond  for 
money  borrowed,  collaterals  deposited  or 
mortgaged  upon  real  estate  to  secure  the 
payment,  will  not  take  the  case  out  of  the 
provisions  of  the  act  forbidding  the  taking 
of  usury. 

Meroney  y.  Atlanta  Bldg.  d  L.  Asso.  116 
N.  C.  882,  21  8.  E.  924;  MUls  v.  Salisbury 
Bldg.  d  L.  Asso.  76  N.  C.  292;  Shoher  v. 
Hauser,  20  N.  C.  (4  Dev.  &  B.  L.)  91; 
Thorpe  v.  Rieks,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
618;  GUsson  y.  Newton,  8  N.  C.  (1  Hayw.) 
886. 

United  8tates  courts  will  adopt  the  con- 
struction of  state  statutes  and  laws  in  ac- 
cordance with  state  decisions. 

Murray  v.  Oihson,  15  How.  421,  14  L.  ed. 
765;  Cross  v.  Allen,  141  U.  8.  539,  35  L.  ed. 
849,  12  8up.  Ct.  Rep.  67. 

Ifonie,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  learned  circuit  judge  had  questions 
identical  with  those  in  this  case  before  him 
in  the  case  of  Melhoaine  v.  Iseley,  and,  hav- 
ing very  carefully  considered  them,  he  an- 
nounced his  conclusions  in  an  opinion  which 
is  reported  in  96  Fed.  62,  and  in  the  supple- 
mental opinion  in  the  same  volume  at  page 
775.  Having  considered  all  the  facts  of 
Ieeley*s  Case,  which  in  essentials  did  not 
differ  from  the  present  case,  he  found  that 
by  express  terms,  and  by  the  explicit  under- 
standing and  intention  of  the  parties  as  ex- 
pressed in  the  note,  the  subscription  to  stock 
and  the  loan  were  Tennessee  contracts ;  that 
they  were  consummated  at  Knoxville,  in 
that  state,  and  all  dues  and  payments  were 
required  to  be  paid  there;  and  that  it  was 
not  so  made  a  Tennessee  contract  to  evade 
the  usury  laws  of  North  Carolina,  but  for 
the  reason  that,  the  association  having  bor- 
rowing and  nonborrowing  shareholders  in 
many  other  states,  it  was  necessary  that  it 
should  have  one  uniform  rule  of  construc- 
tion of  its  contract,  in  order  to  insure  equal- 
ity, uniformity,  and  mutuality  among  all 
its  members.  We  fully  sgree  with  the 
learned  circuit  judge  that  the  contract  in 
this  case  was  a  Tennessee  contract.  The 
circuit  judge  further  found  that  under  the 
rule  of  law  of  Tennessee  the  contract  in  this 
^5  L.  R.  A. 


case  was  legal  and  valid,  and  free  from  the 
imputation  of  usury.  Had  the  association 
still  been  a  solvent  and  going  concern,  the 
mortgagors  would  have  b^n  required  to  set- 
tle with  it  according  to  the  terms  of  their 
contract.  The  Tennessee  law  was  proved 
in  the  case  by  the  testimony  of  Tennessee 
lawyers  familiar  with  the  rulings  of  the 
courts  of  that  state,  and  the  circuit  judge 
also  referred  to  the  decisions  of  the  follow- 
ing Tennessee  cases,  which  fully  estab- 
lished these  rules:  MoCauley  v.  Working- 
men's  Bldg.  d  Sav.  Asso.  97  Tenn.  421,  35  L. 
R.  A.  244,'  37  8.  W.  212;  Post  v.  Mechanics* 
Bidg.  d  L.  Asso.  97  Tenn.  408,  34  L.  R.  A. 
201,  37  8.  W.  216;  Rogers  v.  Hargo,  92 
Tenn.  35,  20  8.  W.  430;  Hughes  v.  Farmers' 
8ai>.  d  Bldg.  d  L.  Asso.  (Tenn.  Ch.  App.) 
46  8.  W.  362. 

The  circuit  judge  further  found  that  by 
the  laws  of  North  Carolina — ^the  state  in 
which  the  mortgaged  land  was  situated,  and 
in  which  this  proceeding  to  forecloeure  was 
prosecuted — the  rule  was  different,  and  that 
by  the  decisions  of  the  supreme  court  of 
North  Carolina  such  a  contract  would  be 
held  unconscionable  and  usurious,  and  not 
to  be  enforced,  and,  if  the  association  were 
solvent,  the  rule  of .  settlement  under  the 
North  Carolina  decisions  would  be  to  charge 
the  borrower  with  the  sum  loaned  and  in- 
terest from  the  date  of  the  loan,  and  to 
credit  him  with  all  sums  paid  as  interest, 
premium,  and  stock  dues  as  partial  pay- 
ments. Meroney  v.  Atlanta  Bldg.  d  L. 
Asso.  116  N.  C.  882,  21  8.  E.  924;  Rowland 
V.  Old  Dominion  Bldg.  d  L.  Asso.  116  N.  C. 
878,  22  8.  E.  8.  The  rule  of  settlement  be- 
tween the  association  and  its  borrowing  mem- 
bers would  be  very  different  under  the  North 
Carolina  law  from  that  which  would  be  the 
rule  if  the  Tennessee  law  governed.  While 
this  association,  if  solvent,  would  have  been 
entitled  to  have  collected  a  considerable  sum 
from  the  defendants  had  the  account  be- 
tween them  been  stated  in  accordance  with 
the  Tennessee  law,  the  defendants  would 
have  overpaid  by  $9.42  the  amount  which 
the  association  could  have  claimed  from 
them  if  the  relations  between  them  were  gov- 
erned by  the  North  Carolina  laws.  This 
association  is,  however,  not  solvent,  but  is 
insolvent.  The  rule  of  settlement  between 
the  borrowing  members  and  the  association 
is  in  both  Tennessee  and  North  Carolina  dif- 
ferent, when  the  association  has  become  in- 
solvent, from  that  which  prevails  in  each 
state  whoi  it  is  solvent.  In  Tennessee, 
when  the  association  has  become  insolvent, 
its  receivers  are  by  the  law  of  Tennessee,  in 
settling  with  the  borrowing  members,  per- 
mitted to  charge  them  with  the  amount 
loaned  and  interest  thereon  at  6  per  cent, 
and  to  give  them  credit  for  all  payments  of 
interest  and  premium  as  partial  payments, 
but  not  to  credit  them  with  the  monthly 
payments  for  stock  dues  or  membership  fees, 
as  to  w>^ich  they  are  treated  as  other  stock- 
holders, and  are  entitled  to  only  their  pro 
rata  share  in  the  distribution  of  the  cor- 
porate assets.  See  Tennessee  cases  hereto- 
fore cited.    In  North  Carolina,  as  the  dr- 
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cuit  judge  has  held,  borrowing  stockholders 
of  an  insolvent  association,  in  addition  to 
the  amount  which  they  would  owe  the  as- 
sociation were  it  solvent,  are  liable  to  con- 
tribute their  proper  proportion  of  the  losses 
chargeable  to  their  share  of  advanced  stock 
for  the  benefit  of  the  other  members  of  the 
association.  Mearea  v.  Davis,  121  N.  C.  126, 
28  S.  £.  188;  Thompson  v.  North  Carolina 
Bldg,  d  L,  A  880,  120  N.  G.  420,  27  S.  E.  118; 
Williams  v.  Maxwell,  123  N.  G.  586,  31  S.  E. 
821.  It  thus  appears  that,  while  the  rule 
of  settlement  between  an  insolvent  associa- 
tion and  its  borrowing  shareholders  is  stated 
in  dilTerent  language  by  the  courts  of  Tea- 
nessee  from  that  which  is  used  by  the  courts 
of  North  Garolina,  yet  those  rules  are  in 
their  practical  results  hardly  distinguish- 
able. The  question  as  to  which  rule  should 
govern,  however,  was  strenuously  contested 
before  the  circuit  judge,  and  subsequently 
on  appeal  before  this  court.  The  circuit 
judge,  having  found  the  stock  subscription 
and  loan  to  be  a  Tennessee  contract,  then 
considered  the  question  whether,  as  the  per- 
formance of  the  contract  was  secured  by  a 
mortgage  of  land  in  North  Garolina,  and  the 
object  of  this  suit  was  a  foreclosure  and  sale 
of  the  land  because  of  default,  the  circuit 
court  was  controlled  by  the  North  Garolina 
decisions  for  the  purpose  of  such  a  pro- 
ceeding in  North  Garolina,  and  was 
bound  to  treat  the  contract  as  a  North 
Garolina  court  would  treat  it.  As  to  this 
question  the  circuit  judge  held  that  the 
gist  of  the  action  was  the  mortgage  of 
land  in  North  Garolina,  and  as  the  North 
Garolinn  courts  had  decided  that  such  a 
mortgage  to  secure  a  loan  of  money  under 
such  n  contract,  when  the  money  was  to  be 
used  in  North  Garolina  on  the  mortgaged 
land,  could  not  be  enforced  except  to  the  ex- 
tent of  requiring  the  repayment  of  the  prin- 
cipal and  simple  interest  at  6  per  cent,  cred- 
iting all  payments  as  partial  payments  on 
the  loan,  the  circuit  court  of  the  United 
States  sitting  in  that  state  was  controlled 
by  those  decisions  as  in  the  nature  of  a  rule 
of  property.  The  circuit  judge  accordingly 
held  that  the  North  Garolina  rule  of  settle- 
ment should  be  applied,  and  so  decreed.  The 
appellants  assigned  this  as  error. 

In  accordance  with  an  accounting  under 
the  North  Garolina  rule,  the  circuit  judge 
decreed  that  the  defendants  were  found  to 
have  overpaid  the  amount  with  which  they 
were  chargeable  by  the  sum  of  $9.42,  but 
that  they  were  still  liable  for  their  proper 
proportion  of  the  losses  chargeable  to  the 
shares  of  advanced  stock  for  the  benefit  of 
the  other  members  of  the  association,  and 
that  the  defendants  were  not  entitled  to  have 
the  mortgage  released,  but  that  it  should 
stand  as  security  for  the  ultimate  payment 
by  the  defendants  of  their  pro  rata  contribu- 
tion to  such  losses  and  deficiencies.  We  do 
not  agree  with  the  learned  circuit  judge  in 
his  conclusion  that,  because  this  was  a  suit 
to  foreclose  a  mortgage  of  land  in  North 
Garolina,  given  to  secure  the  performance  of 
the  Tennessee  contract,  the  North  Garolina 
rule  for  the  construction  of  the  contract 
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must  prevail.  When,  by  the  rule  applicable 
to  the  construction  of  the  contract,  the 
amount  due  thereunder  is  ascertained,  then 
the  mortgage  stands  as  security  for  the  pay- 
ment of  that  amount.  As  to  the  proceed- 
ings to  foreclose  the  mortgage  and  the  man- 
ner and  terms  of  sale,  the  terms  of  redemp- 
ti<xi  of  the  land  from  the  sale,  and  similar 
matters,  the  laws  of  the  state  where  the  land 
lies  do  control.  Brine  v.  Hartford  F,  /n«. 
Co.  96  U.  8.  627,  24  L.  ed.  858;  Connecticut 
Mut,  In8,  Co,  T.  Oushman,  108  U.  S.  51,  27 
L.  ed.  648,  2  Sup.  Gt.  Rep.  236.  But  the 
present  question  is  not  with  regard  to  the 
proceedings  to  obtain  payment  by  a  sale  of 
the  land,  but  the  question  is  whether  the 
amount  due  under  this  contract,  which  is 
valid  by  the  Tennessee  law,  is  to  be  deter- 
mined by  that  law,  or  whether  the  contract 
is  to  be  treated  as  usurious,  as  it  is  held  to 
be  under  the  decision  of  the  North  Garolina 
courts.  The  weight  of  authority  would  seem 
to  be  that,  if  the  contract  is  valid  by  the 
laws  of  the  state  where  made,  the  amount 
due  under  it  is  to  be  ascertained  by  those 
laws,  and  the  security  is  liable  for  that 
amount,  although  situated  in  another  state. 
It  is  to  be  noticed  that  there  is  no  l^isla- 
tion  of  North  Garolina  declaring  such  a  con- 
tract as  this  against  the  public  policy  of 
North  Garolina,  and  nonenforceable  against 
mortgaged  land  there  situated. 

In  Bendey  v.  Totcnsend,  109  U.  S.   665- 
668,  27  L.  ed.  1065,  1066,  3  Sup.  Gt.  Rep. 
482-484,  speaking  of  a  decree  for  foreclosure 
of  a  mortgage  of  land  in  Michigan,  the  Su- 
preme Gourt  said:     ''The  land  is  in  Michi- 
gan, the  notes  and  mortgage  were  made  and 
payable   in   Michigan,   and   by   the   law    of 
Michigan,  as  settled  by  repeated  and  uni- 
form decisions  of  the  supreme  court  of  that 
state,  a  stipulation  in  a  mortgage  to  pay  an 
attorney's  or  solicitor's  fee  of  a  fixed  sum 
is  unlawful  and  void,  and  cannot  be  enforced 
in  a  foreclosure,  either  under  the  statutes  of 
the  state,  or  by  bill  in  equity.    .    .    .    Upon 
such  a  question  affecting  the  validity  and 
effect  of  a  contract  made  and  to  be  performed 
in  Michigan  concerning  land  in  Michigan, 
the  laws  of  the  state  must  govern  in  pro<^ed- 
ings  to  enforce  the  contract  in  a  Federal 
court  held  within  the  state." 

In  Bedford  v.  Eastern  Bldg.  d  L.  As9o. 
181  U.  S.  227-242,  45  L.  ed.  834-844,  21  Sup, 
Gt.  Rep.  697-602,  which  was  a  foreclosure 
suit  brought  in  the  circuit  court  of  the 
United  SUites  for  the  western  district  of 
Tennessee  to  enforce  a  mortgage  of  land  In 
Tennessee,  executed  to  a  New  York  corpora- 
tion, among  the  other  defenses  it  was  urged 
that  the  contract  was  usurious,  and  as  to 
that  defense  the  Supreme  Gourt  of  the 
United  States  said:  "Besides,  the  transac- 
tions were  not  usurious  under  the  laws  of 
New  York,  where  the  notes  .were  payable. 
.  .  .  Therefore  the  principle  exprea«>ed  in 
Miller  v.  Tiffany,  1  Wall.  298,  17  L.  ed.  HiO. 
applies.  It  was  said  in  that  case:  *The 
general  principle  in  relation  to  contracts 
made  in  one  place  to  be  performed  in  another 
is  well  settled.  Tliey  are  to  be  governed  by 
the  law  of  the  place  of  performance,  and.  if 
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the  interest  allowed  by  the  law  of  the  place 
-of  pei'formance  ia  higher  than  that  permit- 
ted at  the  place  of  contract,  the  parties  may 
stipulate  for  the  higher  interest  without  in- 
curring the  penalties  of  usury.    The  con- 
verse of  this  proposition  is  also  well  settled. 
If  the  rate  of  interest  be  higher  at  the  place 
•of  the  contract  than  at  the  place  of  perform- 
ance,    .    .    .    the    parties    may    lawfully 
•contract  in  that  case  also  for  the  higher 
rate.'     See  also    .     .     .     Andreuos  v.  Fond, 
13  Pet.  78,  10  L.  ed.  67 ;  Junction  R.  Co.  v. 
Bank  of  Ashland,  12  Wall.  226,  20  L.  ed. 
385 ;  Scotland  County  v.  Hill,  132  U.  S.  107, 
S3  li.  ed.  261,  10  Sup.  Ct.  Rep.  26;  Cromwell 
V.  Sac  County,  96  U.  S.  57,  24  L.  ed.  686; 
<:ockle  V.  Flack,  93  U.  S.  344,  23  L.  ed.  949." 
In  Pioneer  Ban,  d  L.  Co.  v.  Cannon,  96 
Tenn.  599,  33  L.  R.  A.  112,  36  S.  W.  386,  a 
note  secured  by  mortgage  of  land  in  Tennes- 
see was  given  to  a  Minnesota  building  asso- 
•ciation,  and  made  payable  in  Minneapolis. 
The  court  said:     "The  second  assignment  of 
•error  is  that,  the  note  and  mortgage  were 
both  usurious  on  their  faces  and  nonenforce- 
able.     As  already  stated,  the  note  stipulates 
on  its  face  to  pay  5  per  cent  interest  per  an- 
num and  5  per  cent  premium  per  annum  at 
the  office  of  the  company  at  Minneapolis, 
Minnesota.     This   contract   is  a  Minnesota 
contract,  and  is  expressly  authorized  by  the 
charter  of  the  company  and  the  laws  of  that 
state,  which  have  been  distinctly  proved  and 
appear  on  the  record." 

Another  case  in  point  is  Southern  Bldg,  d 
L.  As80.  V.  Rector,  38  C.  C.  A.  686,  98  Fed. 
171.  This  was  an  appeal  from  the  circuit 
court  for  the  eastern  district  of  Arkansas 
in  a  suit  to  foreclose  a  mortgage  of  land  in 
Arkansas.  The  appellant  was  an  Alabama 
corporation.  The  circuit  court  of  appeals 
for  the  eighth  circuit  said:  '*Is  the  con- 
tract valid  under  the  laws  of  Alabama? 
This  is  the  only  question  in  the  case.  The 
<*ofitract  was  made  and  was  to  be  performed 
in  the  state  of  Alabama,  and  its  validity  and 
legal  elTect  must  be  determined  by  the  laws 
■of  that  state.  .  .  .  The  validity  and 
legal  effect  of  this  contract  must  be  tested 
by  the  laws  of  Alabama  and  the  decisions  of 
the  supreme  court  of  that  state  construing 
those  laws,  and  not  by  the  laws  and  decisions 
of  other  states.  Applying  that  test,  we  find 
that  under  the  laws  of  Alabama,  as  con- 
strued by  the  supreme  court  of  that  state, 
the  contract  in  suit  is  not  usurious." 

The  decree  of  the  circuit  court  for  Ar- 
kansas was  reversed,  and  the  case  remanded, 
with  instructions  to  render  a  decree  for  the 
^um  found  due,  treating  the  contract  as 
valid,  and  not  usurious. 

Another  case  is  Andruss  ▼.  People's  Bldg. 
Loan  d  Sav.  Aaao.  36  C.  C.  A.  336,  94  Fed. 
575.  This  was  a  bill  to  foreclose  a  mortgage 
of  land  in  Texas,  executed  to  a  building  and 
loan  association  incorporated  in  New  York. 
The  circuit  court  of  appeals  for  the  fifth  cir- 
cuit held  that,  under  the  laws  of  the  state  of 
a5  Li»  Rm  A« 


New  York,  the  contract  was  valid,  and  not 
usurious,  and  that  the  mortgage  of  land  in 
Texas  was  enforceable  according  to  the  terms 
of  the  contract. 

The  case  of  MaeMurray  v.  Ooeney,  106 
Fed.  11,  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Pennsyl- 
vania, was  a  suit  by  the  receivers  to  fore- 
close a  building  association  mortgage  given 
to  an  Illinois  corporation  on  land  in  Penn- 
sylvania. Circuit  Judge  Acheson  applied 
the  rule  of  settlement  adopted  by  the  United 
States  circuit  court  for  the  southern  district 
of  Illinois,  and  refused  to  apply  the  rule, 
more  favorable  to  the  borrower,  established 
by  the  supreme  court  of  Pennsylvania  in 
like  cases. 

These  decisions  in  building  and  loan  as- 
sociation cases,  several  of  them  decided  since 
the  ruling  in  the  present  case  now  appealed 
from,  appear  to  us,  in  the  absence  of  legisla- 
tion by  the  state  of  North  Carolina  control- 
ling the  enforcement  of  a  mortgage  of  land 
in  that  state  given  to  a  foreign  building  and 
loan  association,  to  establish  the  rule  that 
such  a  mortgage  is  enforceable  for  the 
amount  of  the  contract  secured,  provided  it 
is  a  contract  to  be  performed  in  the-  foreign 
state,  and  to  the  extent  that  it  is  lawful  un- 
der its  laws.  The  circuit  judge,  while  not 
applying  the  rule  of  settlement  in  this  case 
cstBiblished  by  the  Tennessee  decisions,  did, 
by  his  final  decree,  adopt  the  method  of  set- 
tlement sanctioned  by  the  decisions  of  tlie 
supreme  court  of  North  Carolina  by  the 
cases  hereinbefore  cited,  by  which  the  bor- 
rowing stockholder  is  required  to  contribute 
to  the  losses  in  respect  to  his  advanced 
shares.  In  accordance  with  this  method  of 
settlement,  it  was  decreed  that  Ellington  and 
wife  were  liable  as  stockholders  for  their 
pro  rata  share  of  the  losses  of  the  Covenant 
Building  &  Loan  Association,  and  that  the 
mortgage  should  not,  be  released,  but  that 
their  pro  rata  share  of  the  losses  and  defi- 
ciencies should  be  secured  by  said  mortgage, 
and  the  mortgaged  land  remain  charged  with 
that  liability.  This  although  not  strictly 
the  rule  of  settlement  adopted  by  the  court 
of  primary  jurisdiction  in  this  receivership, 
which  we  hold  to  be  the  proper  rule,  yet  it 
is  for  practical  results  hardly  distinguish- 
able and  quite  equitable,  and  was  not  ap- 
pealed from  by  the  defendants,  and  therefore 
we  do  not  think  the  appellees  should  be 
charged  with  the  costs  of  this  appeal. 

The  further  contention  of  the  appellants 
that  in  a  proceeding  like  the  present  one  to 
wind  up  and  distribute  the  assets  of  an  in- 
solvent building  and  loan  association  the 
pledged  stock  should  be  decreed  to  be  sold 
in  the  event  that  the  land  should  not  bring 
sufficient  to  pay  the  borrowers'  debt,  is  with- 
out merit.  The  object  of  the  proceeding  is 
to  pay  off  the  stock  by  an  equitable  distribu- 
tion of  the  assets. 

Decree  modified  in  accordance  with  this 
opinion. 


Wiaoovaoi  Sufsbkb  Court, 
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STATE  of  Wisconsin  tw  rel.  William  EL- 
LIS, Jr.y  0t  al,  Appt9.9 

V, 

George  THORNE,  Marinette  County  Clerk. 
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*1.  Tbe  levlslatiir«  haw  plenAry  poorer 
to  deal  'wltli  the  ^rhole  question  of 
taxAtlon,  subject  to  the  conititatlonal  lim- 
itation that  taxes  can  be  Imposed  only  for 
pnbllc  purposes,  and  that  the  rule  of  taxation 
must  be  uniform.  Its  power  Is  supreme  In 
the  selection  of  objects  for  taxation,  deter- 
mining the  amount  of  taxes  to  be  levied 
thereon  and  the  purposes  thereof,  subject  to 
the  limitations  before  Indicated,  and  in  de- 
vising the  machinery  for  assessing  the  tax- 
able property,  imposing  taxes  thereon,  and 
collecting  and  disbursing  the  same. 

S.  The  enAotment  of  Rot.  Stat.  18II8, 
I  1077a»  providing  for  a  review  of  the 
county  equalisation  of  the  assessed  value 
of  property  in  any  county,  made  by  the  asses- 
sors of  the  various  taxing  districts  therein, 
by  a  commission  appointed  by  the  circuit 
Judge  for  such  county,  was  a  legitimate  ex- 
ercise "of  legislative  power  over  the  subject 
of  taxation. 

8«  The  eomnilMioa  appointor  nndor 
Rev.  Stat.  1898,  |  lOTTa,  la  required  to 
aet  Jodlelailr,  but  not  In  a  matter  of  law 
or  equity  within  the  meaning  of  I  2,  art. 
7,  of  the  Constitution. 

4.  Sectloa  2,  art.  7»  of  the  Coastltwtloa, 
vestlnv  all  Jodlelal  power  la  matters 
of  la-vr  or  equity  in  certain  conrtSy 
does  not  prohibit  officers  other  than  those 
holding  Judicial  positions,  strictly  so  called, 
from  acting  Judicially.  It  only  prohibits 
them  from  acting  Judicially  In  actions  at  law 
or  in  equity ;  that  Is,  from  doing  those  things 
which  were  done  in  actions  at  law  or  suits 
In  equity,  according  to  the  system  of  Juris- 
prudence which  prevailed  in  this  state  at  the 
time  of  the  adoption  of  the  Oonstltution. 

5.  A  eommon-laiTV  writ  of  certiorari 
ealln  for  the  record  of  the  proceed- 
invs  challengred  on  Jurisdictional  grounds. 
The  return  to  the  writ  imports  absolute  ver- 
ity so  far  as  it  is  responsive  thereto.  The 
allegations  upon  which  the  writ  was  founded, 
recited  therein,  and  not  responded  to  by  the 
return,  are  deemed  to  be  true.  Neither  affi- 
davits  nor  proofs  of  any  kind,  contradicting 
the  return,  can  properly  be  considered  in  de- 
termining a  certiorari  proceeding.  After  the 
return  to  the  writ  has  been  made,  the  court 
must  give  Judgment  upon  the  record  of  the 
challenged  proceedings  as  It  appears  thereby, 
either  on  the  merits  or  by  quashing  the  writ. 

(November  5,  1001.) 

APPEAL  by  relators  from  an  order  of  the 
Circuit  Court  for  Marinette  County  dis- 
missing a  writ  of  certiorari  to  review  the 
action  of  the  Counly  Board  of  Marinette 

eHeadnotes  by  Marshall,  J. 


NoTB. — For  other  cases  In  this  series  as  to 
grant  of  Judicial  power  to  nonjudicial  tribunal, 
see  Langenberg  v.  Decker  (Ind.)  16  L.  R.  A. 
108 :  Allen  v.  State  Auditors  (Mich.)  47  L.  R. 
A.  117 :  and  Farm  Investment  Co.  v.  Carpen- 
ter (Wyo.)  60  L.  R.  A.  747. 
55  L.  U.  A. 


County  equalizing  the  aaeeeaed  valuation  of 
the  property  in  various  taxing  diatricts.  A/- 
firmed. 


Statement  bj  Mnyhnll,  J.: 

Proceedings  were  taken  under  Scr.  Stat. 
1898,  fifi  1077o,  1077&,  to  review  the  action 
of  the  county  board  of  Marinette  county 
equalizing  the  assessed  valuation  of  the 
pr<^rty  of  the  various  taxing  distriet* 
therein  for  the  year  1897.  A  writ  of  cer- 
tiorari was  duly  sued  out  of  the  proper  cir- 
cuit court  to  test  the  validity  of  such  pro- 
ceedings. The  petition  for  the  writ  con- 
tained, among  other  things,  the  following- 
statements,  in  substance:  The  county  board 
of  Marinette  county,  on  November  9,  1897, 
in  due  form  equalized  the  assessed  valua- 
tion of  the  property  in  said  county  for  the 
apportionment  of  the  state  and  couniy  taxes 
for  such  year.  June  7,  1898,  the  city  of 
Marinette,  one  of  the  taxing  districts  of  such 
county,  through  and  by  authority  of  its 
common  council,  applied  for  the  appoint- 
ment of  commissicmers  to  review  such 
equalization  pursuant  to  the  statutes  on 
that  subject.  Rev.  Stat.  1898,  Sf  1077ay 
1077b.  The  circuit  judge  to  whom  the  ap- 
plication was  made  acted  thereon  without 
any  notice  having  been  served  upon  any 
member  of  the  county  board  in  said  county 
pursuant  to  9  1077a.  The  commissioners 
were  appointed,  as  asked  for  in  the  petition, 
June  7,  1899.  The  ccxnmission  thus  created 
filed  a  determination  with  the  county  clerk 
of  Marinette  county  November  21,  1899. 
The  commissioners  held  their  meetings  and 
conducted  their  proceedings  without  notice 
to  the  clerks  of  the  towns  interested.  The 
determination  of  the  commissioners  was  not 
filed  till  after  the  state  and  county  taxes 
for  1890  had  been  apportioned  by  the  county 
board.  Ihey  did  not,  within  uiree  months 
after  receiving  notice  of  their  appointment, 
file  their  determination  with  tne  county 
clerk. 

For  a  return  to  the  writ,  respondent  pre- 
sented the  petition  for  the  appointment  of 
commissioners,  which  petition  complied  with 
the  statutory  requisites,  a  notice  in  writing 
to  the  county  board  as  required  by  t)ie  stat- 
ute, a  notice  of  hearing  before  the  commis- 
sioners, with  proof  of  the  service  thereof 
pursuant  to  %  1077b,  the  order  appointing 
the  commissioners,  the  oaths  of  the  commis- 
sioners required  by  law,  and  their  final  de- 
termination. The  notice  of  the  application 
for  commissioners  was  for  November  6, 
1898.  The  order  showed  that  the  appoint- 
ment was  made  June  7,  1899.  It  recited 
as  facts  that  due  proof  was  made,  on  the 
return  day  of  the  application,  of  service  of 
notice  thereof;  that  action  was  deferred  be- 
cause the  attorney  for  the  petitioner  sug- 
gested that  such  course  might  be  taken,  as 
there  was  a  prospect  of  a  Mttlement  of  the 
controversy;  that  later,  it  appearing  that 
no  settlement  had  been  made,  and  such  at- 
torney having  requested  action  upon  the  pe- 
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titioiiy   oommiBsionen    were    appointed   as 
prayed  for. 

The  certiorari  proceedings  were  duly  no- 
ticed for  trial  at  a  special  term  of  the  dr- 
<cuit  court,  and  an  order  to  show  cause  why 
the  writ  should  not  be  <^uashed  was  made 
returnable  at  the  same  time.  Several  affi- 
•davits  were  presented  in  support  of  the  mo- 
tion in  regard  to  the  proceedings  to  obtain 
the  appointment  of  the  commissioners  and 
the  manner  in  which  they  performed  their 
duties;  also  afBdavits  in  regard  to  the  value 
of  property  in  the  county,  and  other  mat- 
ters not  of  record.  The  proceedings  were 
heard  upon  the  merits  and  the  motion  at  the 
same  time.  The  court  decided  that  the  ap- 
pointment of  the  commissioners  and  their  de- 
termination were  valid,  and  thereupon  af- 
firmed the  same  and  quashed  the  writ  of 
certiorari.  From  such  determination  an  ap- 
peal was  taken  to  this  court. 

Messrs.  Qnarlea,  8peaee»  St  QiiArles» 

for  appellants: 

The  law  for  the  appointment  of  a  commis- 
sion of  equalization  undertakes  to  create  a 
judicial  tribunal  in  violation  of  the  Consti- 
tution. 

In  order  that  revisions  of  assessments  or 
apportionments  be  deemed  a  part  of  the  ad- 
ministrative or  executive  branches  of  the 
^^emment,  th^  must  be  completed  before 
they  are  to  go  into  execution.  If  a  cor- 
rection of  a  consummated  wrong  is  to  be 
had  under  our  system  of  government,  it  can 
only  be  accomplished  through  a  court  of 
flome  kind. 

Atty.  Oen.  v.  McDonald,  3  Wis.  805; 
Oaugh  v.  Dorsey,  27  Wis.  119;  Milwaukee 
Industrial  School  v.  Miltoaukee  County,  40 
Wis.  328,  22  Am.  Rep.  702;  Van  Blyke  v. 
Trempealeau  County  Farmer^  Mut.  F»  Ins. 
Co.  39  Wis.  390^  20  Am.  Rep.  60. 

Said  sections  are  unconstitutional  in  au- 
thorizing the  taking  of  private  property 
without  due  process  of  law. 

A  law  which  provides  for  imposing  a  lia- 
bility or  making  a  charge  against  the  inhab- 
itants of  the  towns,  cities,  and  villages, 
without  notice  is  manifestly  in  violation  of 
the  constitutional  protection  to  property 
rights.  Here  neither  the  taxpayer  nor  his 
local  representative  had  any  notice  what- 
ever. 

U.  S.  Const.  Amend,  art.  5;  Wis.  Const, 
art.  1,  S  13;  Henneasey  v.  Volkening,  30 
Abb.  N.  C.  100,  22  N.  Y.  Supp.  528;  State 
€W  rel.  Blaiadell  v.  Billings,  55  Minn.  475, 
55  N.  W.  206,  794;  People  ea  rel  Witherhee 
V.  Essea  County,  70  N.  Y.  228;  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289; 
<}anfin  v.  Daussman,  114  Ind.  429,  16  N. 
£.  826. 

Messrs.  Ematnuus  St  If  artlneav,  with 
Mr,  IK.  J.  Feeaey,  for  respondent: 

Section  1077o  forms  a  part  of  the  taxing 
machinery  of  the  state,  and  the  powers  and 
duties  of  commissioners  under  it  are  purely 
administrative.  This  right  of  the  adminis- 
trative branch  of  our  government  to  collect 
the  taxes  in  a  summary  manner  and  without 
judicial  process  has  always  been  recognized. 
55  li.  R.  A« 


Den  ex  dem.  Murray  ▼.  Hohoken  Land  d 
Improv.  Co.  18  How.  277,  15  L.  ed.  875; 
McMillen  v.  Anderson,  95  U.  6.  37,  24  L. 
ed.  335;  Springer  v.  United  States,  102  U. 
S.  586,  26  L.  ed.  253;  MoMahon  v.  Palmer, 
102  N.  Y.  176,  55  Am.  Rep.  796,  6  N.  E. 
400;  Weimer  v.  Bunbury,  30  Mich.  201; 
MilU  V.  Charleion,  29  Wis.  400,  9  Am.  Rep. 
578;  State  ex  rel,  Broum  County  v.  Myers, 
52  Wis.  628,  9  N.  W.  777. 

It  may  provide  for  a  state  board  or  a 
county  bocurd  of  equalization.  It  may,  in 
addition,  create  a  board  or  commission  to  re- 
view the  action  of  the  state  or  county  board. 

The  action  of  the  counly  board  in  the 
matter  of  equalizing  assessments  among  the 
several  towns  of  the  oounty  imder  5  1073, 
Rev.  Stat^  was  final. 

West  V.  Ballot,  32  Wis.  168;  State  ex 
rel,  ManitouxH)  v.  Manitowoc  County  Clerk, 
59  Wis.  15,  16  N.  W.  617. 

With  this  power  the  members  from  the 
towns  of  a  county  board  would  combine  and 
make  the  county  apportionment  unjust 
against  the  cities  in  the  eouniy.  Sections 
1077a  and  1077&  were  enacted  to  remedy 
this  evil.  They  provide  for  a  review  of  the 
county  board's  decision  by  a  commission  of 
three  discreet,  disinterested  freeholders. 

This  general  power  of  the  legislature  to 
provide  such  means  as  it  deems  expedient 
to  assess,  collect,  correct,  reassess,  and  re- 
assess until  the  tax  to  be  collected  has  been 
equitably  settled  and  paid,  is  a  well-reoog- 
nized  rule. 

Tollman  v.  Janesmlle,  17  Wis.  71;  Cross 
V.  Milwaukee,  19  Wis.  509;  May  v.  Hold- 
ridge,  23  Wis.  93;  Whittaker  v.  Janesville, 
33  Wis.  76 ;  Flanders  v.  Merrimack,  48  Wis. 
667,  4  N.  W.  741. 

Maraball,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  turns  on  whether  the  statute 
of  this  state  (Rev.  Stat.  1898,  fi  1077a)  is 
unconstitutional,  providing  for  the  appoint- 
ment ol  commissioners  by  the  circuit  jucU[e 
of  any  county,  on  petition  as  therein  indi- 
cated, presented  to  such  judge  within  one 
year  after  the  county  assessment  of  prop- 
erty in  any  year,  for  the  apportionment  of 
county  and  state  taxes  pursuant  to  9  1073, 
to  review  such  assessment  and  correct  it  if 
justice  shall  so  require,  their  determination 
to  be  final,  and  the  inequalities,  if  any,  in 
the  taxes  apportioned  on  the  unjust  assess- 
ment to  be  corrected  in  the  next  year's  ap- 
portionment of  state  and  county  taxes  as 
therein  provided.  Appellant  insists  that 
such  statute  violates  9  2,  art.  7,  of  the  Con- 
stitution, vesting  "the  judicial  power  of 
this  state,  both  as  to  matters  of  law 
and  equity,  ...  in  a  supreme  court 
circuit  courts,  courts  of  probate,  and  in 
justices  of  the  peace,"  and  such  municipal 
courts  as  the  legislature  may  see  fit  to  es- 
tablish. It  is  considered  that  counsel's  con- 
tention cannot  be  sustained  unless  we  over- 
rule State  ex  rel.  Brown  County  v.  Myers, 
52  Wis.  628,  9  N.  W.  777.  True,  as  claimed 
by  counsel,  the  law  was  not  there  challenged 
as  unconstitutional  on  tlui  preetsa  ground 
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now  presented  for  consideration,  but  the 
principle  upon  which  the  decision  turned 
covers  the  point  now  made  as  clearly  as 
the  one  that  invoked  the  judicial  declaration 
thereof.  The  decision  is  to  the  effect  that 
the  legislature  has  plenary  power  over  the 
whole  subject  of  taxation  within  constitu- 
tional limitations;  that  it  may  select  the 
objects  of  taxation,  determine  the  amount  of 
taxes  that  shall  be  levied,  and  the  particu- 
lar purpose  or  purposes  the  same  shall  be 
devoted  to,  the  manner  in  which  property 
shall  be  valued  for  taxation;  that  it  may 
establish  the  necessary  taxing  districts  and 
provide  for  the  selection  of  all  the  public 
agencies  for  the  collection,  return,  and  ex- 
penditure of  the  public  revenues.  The  law, 
said  the  court,  "aoes  not  seem  open  to  any 
constitutional  objection;  for  this  whole  mat- 
ter is  within  t^e  control  of  the  legislature, 
which,  doubtless,  might  abolish  the  pre^sent 
system  and  create  a  state  board  for  the  as- 
sessment and  equalization  of  the  value  of 
the  taxable  property  of  the  state.  At  all 
events,  such  a  law  would  be  within  the  con- 
stitutional power  of  the  legislature."  No 
reason  is  perceived  why  the  principle  thus 
broadly  stated  should  be  restricted  in  any 
degree.  From  time  immemorial  the  taxing 
power  has  been  regarded  as  an  incident  of 
sovereignty,  and  that  branch  of  the  govern- 
ment upon  which  is  conferred  the  power  to 
make  law  has  been  supposed  to  possess,  by 
implication,  authority  to  tax  persons  and 
property  for  public  purposes,  and  to  do  all 
things  necessary  to  fully  exercise  such 
power.  Said  Mr.  Justice  Field,  in  Meri- 
toether  v.  Garrett,  102  U.  S.  472,  518,  26 
L.  ed.  197,  206:  "The  power  to  levy  taxes 
is  one  which  belongs  exclusively  to  the  legis- 
lative department,  and  from  that  it  neces- 
sarily follows  that  the  regulation  and  con- 
trol of  all  the  agencies  by  which  taxes  are 
collected  must  belong  to  it."  This  court 
said,  in  Knotclton  v.  Rock  County,  9  Wis. 
410,  418:  "Taxation  is  the  act  of  laying  a 
tax  or  imposing  these  burdens  or  charges 
upon  persons  or  property  within  the  state. 
It  is  the  process  or  means  by  which  the  tax^ 
ing  power  is  exercised.  The  power  of  taxs- 
tion  is  one  of  the  essential  attributes  of 
sovereignty,  and  is  inherent  in  and  neces- 
sary to  the  existence  of  every  government. 
In  republics  it  is  vested  in  the  legislature, 
and,  in  the  absence  of  any  constitutional  re- 
strictions, may  be  exercised  by  them,  both 
as  to  objects  and  modes,  to  any  extent 
which  they  may  deem  proper."  Any  method 
of  raising  the  public  revenues,  by  the  excri 
cise  of  the  taxing  power  in  the  taxation  of 
property,  necessarily  includes  the  creation 
of  taxing  districts,  the  valuation  of  prop- 
erty in  such  districts,-  the  equalization  of 
values  as  between  the  districts,  and  the  ap- 
portionment of  the  whole  amount  of  the  pub^ 
lie  burden  between  such  districts  upon  the 
basis  of  such  equalization.  The  law  in  ques^ 
tion,  as  said  in  State  ex  rel.  Brown  County 
V.  Myere,  62  Wis.  628,  9  N.  W.  777,  is  in 
furtherance  of  justice  and  fairness  in  doing 
one  of  the  things  essential  to  the  proper 
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exercise  of  the  taxing  power,  the  equalizn- 
tion  of  values. 

The  idea  of  counsel  for  appellant  seems  to 
be  that,  because  the  commissioners  in  the 
performance  of  their  duties  must  neeesaii- 
rily  act  judicially,  they  must  be  considered, 
to  all  intents  and  purposes,  a  court,  hence 
an  unconstitutional  body  because  not  one 
contemplated  by  9  2,  art.  7,  of  the  Constitu- 
tion. That  is  manifestly  wrong.  The  Con- 
stitution by  no  means  provides  that  all  au- 
thority to  act  judicially  is  or  shall  be  vef^ted 
in  some  one  of  the  courts  therein  indicated. 
The  language  of  the  Constitution  is:  *The 
judicial  power  of  this  state,  both  as  to  mat- 
ters of  law  and  equity,  shall  be  vested  in*'' 
the  courts  mentioned.  The  term  ''matters- 
of  law  and  equity^'  refers  to  the  administra- 
tion of  the  law  in  actions  and  proceedings 
in  courts  of  law  and  equity, — ^the  exercise 
of  such  power  in  such  matters  as  was  exer- 
cised by  such  courts  at  the  time  of  the  adop- 
tion of  the  Constitution.  As  said  in  Calla- 
nan  v.  Judd,  23  Wis.  343,  349,  the  propsr 
construction  of  the  term  "judicial  power  in 
matters  of  law  and  equity"  is  such  power 
as  the  courty  under  the  English  and  Ameri- 
can systems  of  jurisprudence,  had  alwaya 
exercised  in  actions  at  law  and  in  eauity. 
To  act  judicially,  and  to  act  judicially  in 
a  matter  at  law  or  in  equity,— or,  in  other 
words,  in  actions  at  law  or  suits  in  equity, 
— are  not  necessarily  the  same.  Every  offi- 
cer or  board  that  is  required,  in  the  admin- 
istration of  the  law,  to  determine  whether  a 
duty  exists,  or  determine  from  facts,  by  the 
exercise  of  judgment,  a  course  of  action, 
within  legislative  restraints  or  guides,  must 
necessarily  act  judicially,  in  a  sense.  Th» 
power  often  partakes  so  much  of  the  judi- 
cial function  that  it  is  spoken  of  as  quasi- 
judicial.  Manifestly,  an  officer  or  board,  or 
other  tribunal  other  than  a  court,  may  act 
judicially  in  the  sense  above  mentioned  and 
not  do  anything  falling  within  the  meaning 
of  the  term  "judicial  power  as  to  matters  of 
law  and  equity; "and  so  a  judicial  officer 
may  perform  acts  officially  outside  of  such 
matters, — mere  ministerial  acts.  17  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  888,  notes:  GUn- 
aon  V.  Peerleee  Mfg.  Co.  1  App.  Div.  259,  37 
N.  Y.  Supp.  267;  People  ex  rel.  McDonaU 
V.  Bush,  40  Cal.  346. 

We  have  many  examples  of  what  has  been 
said  in  our  governmental  systems.  Town 
boards  are  authorized  by  statute,  upon  no- 
tice and  hearing,  to  decide  upon  propositions 
to  aJter  the  boundaries  of  school  districts 
(Rev.  Stat.  1898,  S  418)  ;  and  the  state  su- 
perintendent of  schools  is  empowered  to  re- 
view and  determine,  finally,  appeals  from 
such  decisions.  Id.  S  ^^7.  Manifestly,  as 
has  been  held,  in  the  original  hearing  lie- 
fore  the  board,  and  in  the  hearing  on  appeal 
before  the  superintendent,  the  exercise  of 
judicial  power,  in  its  broad  sense,  is  re- 
quired. The  courts  have  classed  the  per- 
formance of  such  duties'  as  quasi-jiidieinl. 
State  ex  rel.  Moreland  v.  Whitford,  54  Wis. 
150,  11  N.  W.  424.  The  court  there  said: 
"If  the  state  superintendent  in  this  has  ju- 
dicial power  conferred  upon  him  in  viola 
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tion  of  the  Constitution,  so  has  the  town 
board;  and  yet  no  one  has  thought  of  ques- 
iionii^;  the  constitutional  power  of  such  a 
body  in  6uch  a  proceeding.  The  members 
of  town  boards  sit  as  boards  of  equaliza- 
tion of  the  work  of  the  assessors,  and,  in  the 
performance  of  their  duties  as  such,  act  ju- 
dicially; and,  while  so  acting  within  their 
jurisdiction,  are  protected  from  personal  lia- 
bility for  their  acts  the  same  as  judicial 
officers.  In  Steele  r  Dunham,  26  Wis.  393, 
it  was  held  that  the  commissioners  appoint- 
ed to  review  the  determination  of  town 
boards  in  laying  out  highw^s  act  judi- 
cially. Bellinger  ▼.  Gray,  51  N.  Y.  610,  and 
New  York  v.  Davenport,  92  N.  Y.  604,  are 
to  the  same  effect.  A  justice  of  the  peace, 
in  the  performance  of  his  duties  in  appoint- 
ing such  commissioners,  acts  ministerially. 
Many  more  illustrations  might  be  given. 
It  seems  clear  that  the  enactment  of  the  law 
in  question  was  a  legitimate  exercise  of  the 
taxing  power  by  the  legislature;  that  while 
the  mode  of  equalizing  a  county  assessment 
provided  for,  requires  the  exercise  of  judicial 
power  by  a  tribimal  other  than  a  court,  in 
the  sense  that  the  members  of  the  commis- 
nion  must  act  judicially,  the  action  contem- 
plated is  not  a  matter  to  be  determined  in 
an  action  at  law  or  suit  in  equity,  or  other 
matter  in  law  or  equity,  required  by  the 
Constitution  to  be  left  to  a  constitutional 
court. 


Some  questions  are  presented  that  can- 
not be  considered  on  tnis  appeal  because 
they  are  outside  the  record,  made  by  the 
petition  for  the  writ  of  certiorari,  the  writ 
and  the  return  thereto.  The  circuit  court 
could  not  properly  have  considered  affidavits 
presented  to  impeach  or  support  the  return, 
neither  can  this  court.  A  common-law  writ 
of  certiorari  calls  for  the  record  of  the  pro- 
ceeding challenged  for  want  of  jurisdiction. 
If  the  return  does  not  state  the  whole  rec- 
ord in  any  such,  case,  the  proper  course  is 
to  obtain  an  amended  return,  not  to  impeach 
it  by  affidavits  or  other  proof.  When  the  re- 
turn is  complete  in  any  such  case,  it  im- 
ports absolute  verity.  The  matters  stated 
therein,  which  are  responsive  to  the  writ, 
are  deemed  to  be  truthfully  stated,  and  the 
charges  not  responded  to  are  taken  as  true. 
The  court,  on  the  hearing,  should  then  pro- 
ceed upon  the  assumption  that  the  entire 
record  of  the  proceeding  challenged  is  be- 
fore it,  rejecting  all  affidavits  and  papers 
or  other  proof  introduced  to  impeach  oi 
support  such  record.  Baizer  v.  Loach,  28 
Wis.  268 :  Caseidy  y.  Millerick,  62  Wis.  379, 
9  N.  W.  166;  Smith  v.  Bahr,  62  Wis.  244, 
22  N.  W.  438 ;  State  ex  rel.  Gray  v.  Oeono- 
motcoc,  104  Wis.  622,  80  N.  W.  942;  4  Enc 
PI.  &  Pr.  p.  224. 

The  order  appealed  from  it  affirmed^ 
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linwood  H.  CUSHMAN. 
(95  Me.  454.) 

One  ^rlio  has  pnreba-sed  In  vood  faltb. 
wltbovt  aotiial  notice,  mortflraired 
chattels  from  the  mortgagor  in  possession. 
Is  not  liable  for  a  conversion  without  demand 
or  refusal,  if  he  has  merely  received  them  Into 
his  own  posspssIoD,  and  has  exercised  no 
other  dominion  or  control  over  them  to  the 
exclusion  of  the  mortgagee,  or  In  defiance  of 
his  rights. 

(July  29,  1901.) 

}j^  XCEPTIONS  by  defendant  to  rulinsjs  of 
J  the  Supreme  judicial  Court  for  Penob- 
scot County  made  during  the  trial  of  an  ac- 
tion brought  to  recover  damages  for  the  con- 
version of  hay.     Sustained. 

The  facts  are  stated  in  the  opinion. 
J/r.  "J.  A.  Peters.  Jr.,  for  defendant : 
No    conversion    by    defendant    has    been 
shown.     If  there  was  no  conversion  this  ac- 
tion cannot  be  maintained.     After  tlie  mak- 
ing of  the  mortgage  the  mortgagor,  Oakes, 


had  two  rights,  viz.:  (1)  the  right  of  pos- 
session reserved  by  the  terms  of  the  mort- 
gage; (2)  the  eouity  of  redemption  in  the 
things  mortgaged.  Sale  to  this  defendant 
by  the  mortgagor  vested  in  the  defendant 
these  same  two  rights, — the  right  of  posses- 
sion, and  the  equity  of  redemption.  Plain- 
tiff, to  maintain  his  action,  must  show,  ( 1 ) 
the  right  of  possession  at  the  time  of  the 
conversion,  and  (2)  a  conversion  by  the  de- 
fendant before  action  brought. 

2  Greenl.  Ev.  §  636. 

The  commencement  of  the  defendant's 
possession  was  lawful,  as  it  was  stipulated 
in  the  mortgage  that  the  mortgagor  should 
have  the  right  of  possession  until  breach  of 
condition.  No  action  of  trover  could  have 
been  maintained  until  breach  of  condition. 
The  plaintiD*  during  that  period,  not  having 
the  right  of  possession,  could  not  maintain 
trover. 

Jones  V.  Cohh,  84  Me.  153,  24  Atl.  798. 

The  defendant's  possession,  being  lawfut 
in  its  commencement,  cannot  be  chani^c'I  in- 
to a  conversion,  except  by  demand  and  re- 
fusal. 


NoTR. — For  cases  In  this  series  as  to  mort- 
gagee's right  of  action  for  conversion  against 
purchaser  from  mortgagor,  see  Howard  ▼.  First 
Nat.  Bank  (Kan.)  10  L.  R.  A.  537  :  Deeley  v. 
Dwight  (N.  Y.)  18  L.  R.  A.  298;  and  National 
Rank  of  Commerce  v.  Morris  (Mo.)  19  L.  R.  A. 
463. 

As  to  conversion   of  mortgaged  chattels  by 
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carrier  by  refusal  to  deliver  upon  demnnd.  see 
Kohn  Y.  Richmond  ft  D.  R.  Co.  (S.  C.)  24  L.  R. 
A.  100. 

For  conversion  by  purchaser  In  good  faltb 
generally,  see  Omaha  &  G.  Smelting  &  Ref.  Co. 
v.  Tabor  (Colo.)  5  L.  R.  A.  236;  and  Woods  ▼. 
Nichols  (R.  I.)  48  L.  R.  A.  773. 
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Jones,  Chat.  Mortg.  3d  ed.  f  401 ;  Ware  ▼. 
First  Cong,  Boc.  125  Mass.  684;  Wellington 
V.  Went  worth,  8  Met.  548 ;  Oarleton  v.  Love* 
joy,  64  Me.  445;  Rugg  v.  Bamea,  2  Gush. 
691;  Pieroe  v.  fitdveiM,  30  Me.  184. 

That  there  is  no  difference  in  this  respect 
between  trover  and  replevin  is  emphasized 
in  Armory  v.  Delamirie,  1  Smith,  Iiead. 
Oas.  8th  ed.  p.  704. 

Bradley  v.  Copley,  1  C.  B.  685;  Ooogins 
v.  Qilmore,  47  Me.  0,  74  Am.  Dec.  472; 
Welch  V.  Whittemore,  25  Me.  86. 

Mesfire,  F.  J.  Martia  and  H*  M»  Oook 
for  plaintiff. 

Savagey  J.,  delivered  the  opinion  of  the 
court : 

Trover  for  the  conversion  of  a  small  quan- 
tity of  hay. 

The  plaintiff  is  mortgagee,  under  a  mort- 
gage which  provided  that  the  mortgagor 
might  continue  in  possession  of  the  hay  un- 
til the  conditions  of  payment  were  br(^en. 
The  defendant  was  a  purchaser  from  the 
mortgagor  before  condition  broken.  At  the 
time  of  the  purchase  the  defendant  had  no 
actual  knowledge  of  the  existence  of  the 
plaintiff's  mortgage.  The  a^eed  statement 
shows  that  the  hay  at  the  time  of  the  sale 
was  in  the  poeseesion  of  one  Oakes,  the 
mortgagor;  that  upon  the  sale  being  made 
the  hay  "was  then  and  there  placed  by  Oakes 
in  the  defendant's  barn,"  and  was  after- 
wards paid  for  by  the  defendant.  No  de- 
mand for  the  hay  was  made  before  the  com- 
mencement of  the  action,  and  no  evidence  of 
conversion  was  offered,  other  than  is  con- 
tained in  the  foregoing  statement  of  facta. 
The  judge  below  ruled,  as  matter  of  law, 
that  the  action  was  maintainable  without 
proof  of  demand  and  refusal,  and  to  this 
ruling  the  defendant  excepted. 

Under  the  mortgage,  the  mortgagor  had 
the  right  of  possession.  He  also  had  the 
right  to  redeem  the  hay  from  the  mortgage. 
This  right  to  redeem  he  could  sell;  and  if 
lie  sold  that,  and  only  that,  he  might  law- 
fully deliver  possession  of  the  property  to 
the  purchaser.  White  v.  Phelps,  12  N.  H» 
382.  But,  if  he  sold  the  entire  property, — 
the  mortgagee's  interest  as  well  as  his  own, 
— such  a  sale  would  be  unlawful  as  against 
the  mortgagee;  and,  accompanied  bv  uie  re- 
moval and  delivery  of  the  hay  by  the  mort- 
gagor, it  would  constitute  a  conversion  on 
his  part.  Millar  v.  Allen,  10  R.  I.  49; 
White  V.  Phelps,  12  N.  H.  382 ;  Ashmead  v. 
Kellogg,  23  Conn.  70.  Such  a  sale  and  con- 
sequent conversion  would  put  an  end  to  his 
right  of  possession,  and  immediately  re- 
vest that  right  in  the  mortgagee.  Ripley 
V.  Dolbier,  18  Me.  382;  Orant  v.  King,  14 
Vt.  ZQ1\  Forbes  v.  Parker,  16  Pick.  462; 
Whitney  v.  Lowell,  33  Me.  318. 

But,  although  the  mortgagor  was  clearly 
guilty  of  a  conversion  by  the  sale  and  re- 
moval of  the  hay,  it  does  not  necessarily 
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follow  that  the  purchaser  would  be  like- 
wise guilty.  Taking  all  inferences  as 
strongly  as  possible  against  the  defendant* 
it  appears  tkat,  besides  the  purchase  and 
payment,  the  onl^  other  act  for  which  the 
purchaser  could  in  any  way  be  responsible 
was  the  delivery  of  the  hay  into  his  bam  by 
the  mortgagor.  It  may  be  inferable  that 
this  delivery  was  made  in  pursuanoe  of  the 
contract  of  sale,  to  which  the  defendant  was 
a  party.  But  the  defendant  had  not  sold, 
used,  or  abused  the  hay.  He  had  reaaeted 
no  claim  of  the  plaintiff.  He  had  ezerciaed 
no  actual  dominion  over  the  hay  as  against 
the  plaintiff,  or  in  denial  of  his  right.     The 

glaintiff  was  not  in  possession.    Therefore 
ispossession  was  not  interrupted. 

There  is  a  class  of  cases,  like  Hoichkisa  ▼. 
Hunt,  49  Me.  213,  in  which  it  is  held  that, 
if  a  bailee  of  property  for  a  special  purpose 
sell  it  without  right,  the  owner  may  main- 
tain trover  against  the  purchaser  without 
demand.  In  such  case  the  purchaser  has 
obtained  no  right  whatever.  By  his  pur- 
chase he  has  bought  nothing.  He  has 
gained  no  title  whatever,  and  no  right  of 
possession.  He  cannot  compel  the  owner 
to  part  with  his  right  to  possession.  He  is 
a  stranger.  Under  such  eireumstances  the 
sale  itself,  in  which  the  purchaser  partici- 
pated, was  evidence  of  a  conversion.  So,  in 
IfVeeman  y.  Undenjcood,  66  Me.  220,  the  Ten- 
der was  a  trespasser.  He  could  conv^  no 
interest  in  the  property,  and  the  purchaser 
received  none. 

It  should  be  borne  in  mind,  however,  that 
a  purchaser  from  a  mortgagor  in  a  case  like 
the  one  at  bar  really  does  m>tain  something. 
This  defendant  by  his  purchase  did  obtain  a 
right  of  property  in  the  hay, — a  riffht  to  re- 
deem it, — and  this  notwithstanding  the 
mortgagor  exceeded  his  power  in  attempting 
to  sell  it.  The  defendant  by  the  purchase 
obtained  the  right  of  possession,  even  against 
all  the  world  except  the  mortgagee.  Al- 
though \nthout  the  right  to  retain  posses- 
sion as  against  the  mortgagee,  he  has  the 
right  to  pay  or  tender  the  mortgage  debt, 
whether  the  mortgagee  wills  or  not,  and 
thereby  devest  the  mortgagee  of  any  right 
to  possession.  He  does  not  stand  like  a 
naked  stranger. 

We  h(dd  that  one  who  purchases  in  good 
faith,  without  actual  notice,  mortgaged 
chattels  of  the  mortgagor  in  possession,  if 
he  has  merely  received  the  goods  into  his 
own  possession,  and  has  exercised  no  other 
dominion  or  control  over  them  to  the  exclu- 
sion of  the  mortgagee  or  in  defiance  of  his 
rights,  is  not  liable  for  a  conversion,  with- 
out demand  or  refusal.  2  Greenl.  Ev.  { 
642;  (Hlmore  y.  Newton,  9  Allen,  171,  85 
Am.  Dec.  749 ;  Ware  v.  First  Cong.  Boo.  125 
Mass.  584;  Fifield  v.  Maine  O,  R,  Co.  62  Me. 
77.  See  also  Pa/rker  t.  UtdOMrook^  24 
Conn.  207. 

Emoeptions  sustoimiA 
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SHOWING  the  Chan&^es,  Proirreas,  and  Development  of  the  Law  durine  the  Third  Quar> 
Ler  of  the  Judicial  Year  Begiuning  with  October  1,  1901.  ClassiflecT  as  Follows: 
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III. 
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VI. 

Vll. 

vin. 

IX. 


Public,  Official,  and  Statutory  Mattrrs. 

CONTKACTUAL  AND  COMMBKCIAL  KELAllONSb 
OORPOKATIONB  AND  AhsOCIATIONS. 
DuMKSTIO   KrLATIONS. 

Fiduciary  and  Tuusr  HsLATiONa. 
Torta;  Neolegbncb  ;  Injuriks. 
Pkopbktt  liiGHTS  ;  Gifts  ;  Wills;  LiBiii. 
Civil  Ubbikdiics. 
Criminal  Law  and  Practiob. 


I.  Public,  Official,  and  Statutory  Mattbrs. 


A  grant  of  judicial  power  in  violation  of 
the  Wisconsin  Constitution,  providing  that 
the  judicial  power  of  the  state,  both  as  to 
matters  of  law  and  equity,  shall  be  vested 
in  certain  specified  courts,"  is  held  not  to  be 
made  by  a  statute  providing  for  the  ap- 
pointment of  commissioners  by  a  circuit 
judge  of  any  county  on  petition  to 
review  the  apportionment  for  the  year  of 
county  and  state  taxes,  and  to  correct 
it  if  justice  so  requires,  and  making 
their  decision  final,  the  enactment  of  such  a 
law  being  a  legitimate  exercise  of  the  power 
possessed  by  the  legislature  over  the  whole 
subject  of  taxation.     (Wis.)  956. 

Right  to  veto  part  only  of  statute. 
Under  constitutional  power  to  disapprove 
of  any  item  or  items  of  an  appropriation 
bill,  the  executive  is  held  to  have  the  right 
to  disapprove  one  or  more  of  the  subdivi- 
sions of  a  clause  making  appropriations  for 
schools,  by  which  the  amount  is  distributed 
among  separate  designated  schools  or  edu- 
cational interests,  either  as  to  the  benefi- 
ciary or  as  to  the  amount,  and  approve  the 
residue.     (Pa.)   882. 

Amendment  of  Code, 
The  power  to  revise,  without  republica- 
tion, a  code  of  civil  procedure  to  the  extent 
of  amending  over  400  sections,  repealing 
nearly  100,  adding  many  new  ones,  and 
changing  section  numbers  and  headings,  is 
deni^,  where  the  Constitution  provides 
that  no  law  shall  be  revised  or  amended  by 
reference  to  its  title;  but  in  such  case  the 
act  revised  shall  be  re-enacted,  and  pub- 
lished  at  length  as  revised  or  amended. 
(Cal.)  833. 

Adverse  possession. 

An  unincorporated  church  society  is  held 
to  be  incapable  of  acquiring  title  to  real  es- 
tate by  adverse  possession.     (Ala.)  211. 

Land  within  the  boundaries  of  a  street  as 
shown  on  a  plat  filed  in  the  clerk's  office 
under  the  provisions  of  the  law  incorporat- 
ing a  town.  Which  declares  that  the  plat 
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shall  be  conclusive  evidence  of  the  street 
boundaries  in  all  future  suits  and  contests 
that  may  arise  concerning  them,  is  held  not 
to  be  subject  to  adverse  possession  as 
against  the  town.     (W.  Va.)  898. 

Voters  and  eleotion$m 
Vote   selling   or    bribeiy    ai   elections   is 
held  to  be  within  a  constitutional  provision 
authorizing    disfranchisement    for    an    in- 
famous crime.     (Ind.)  250.  ' 

License. 
A  license  fee  on  employment  agencies  for 
the  purpose  of  raising  revenue  is  held  to  be 
valid  in  the  absence  of  a  constitutional  pro- 
hibition thereof.     (111.)  588. 

Osteopathy. 
A  legislative  enactment  which  discrimi- 
nates against  osteopathists  by  requiring 
them  to  hold  diplomas  from  a  college  which 
leqniros  four  years  of  study  as  a  condition 
to  their  obtaining  limited  certificates,  which 
will  not  permit  them  to  prescribe  drugs  or 
per  form  surgery,  while  not  requiring  such 
time  of  study  h-om  those  contemplating  the 
regular  practice  as  a  condition  to  their  ob- 
taining unlimited  certificates,  is  held  to  be 
void,     (Ohio)  791. 

Right  to  practise  medicine. 
The  right  of  a  medical  college  to  a  writ  of 
mandamus  to  compel  the  state  board  of  med- 
ical examiners  to  recognize  the  college  as  a 
medical  institution  in  good  standing,  and 
to  issue  certificates  to  practise  medicine  in 
the  state  to  holders  of  diplomas  from  such 
college,  is  denied.     (Ohio)  105. 

Right  of  icomen  to  practise  law. 

A  code  provision  that  the  masculine  in- 
cludes all  genders  except  where  such  con- 
struction would  be  absurd  or  unreasonable 
is  held  not  to  entitle  a  woman  to  admission 
to  the  bar  under  the  provision  that  "any 
male  citizen"  having  certain  qualifications 
shall  be  so  admitted.     (Md.)  298. 

Railroads. 

Requiring  a  railroad  company  seeking  to 
condemn  a  right  of  way  to  pay  an  attorncv's 
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fee  to  the  landowner's  attorney  in  case  of 
his  successful  appeal  from  the  award  of  the 
sheriff's  jury  is  held  not  to  be  an  unconsti- 
tutional discrimination  against  the  com- 
pany,  or  a  denial  to  it  of  the  equal  protec- 
tion of  the  law.     (Iowa)  263. 

Patents. 
The  rights  of  a  purchaser  of  a  patented 
machine  are  held  to  extend  to  repairing  or 
restoring  it  after  decay,  injury,  or  partial 
destruction,  but  not  to  complete  reconstruc- 
tion or  production  over  again  of  the  pat- 
ented article  as  a  whole,  after  it  has  ful- 
filled its  purpose  and  has  been  destroyed. 
(C.  C.  A.  1st  C.)  692. 

Public  address. 
An  ordinance  prohibiting  the  making  of  a 
public  address  in  any  of  the  public  places  of 
the  city  within  a  half  mile  of  the  city  hall, 
without  a  license  from  the  mayor,  is  held 
to  be  reasonable.     (Mich.)  618. 

Power  of  governor. 
The  governor's  implied  authority  is  held 
not  to  extend  to  the  employment  of  counsel 
at  the  expense  of  the  state  to  assist  in 
drafting  proposed  amendments  to  the  state 
Constitution.     (Mich.)    493. 

Qas  company. 
Mandamus  to  compel  a  natural  gas  com- 
pany to  permit  participation  in  the  supply 
of  gas  furnished  b^  it  is  held  to  be  properly 
issued,  although  it  cannot  furnish  enough 
to  satisfy  the  needs  of  its  existing  custom- 
ers.    (Ind.)   245. 

Cemeteries. 

A  cemetery  company  which  purchases 
land  and  dedicates  it  as  a  public  burying 
ground  is  held  to  have  no  power  to  create 
debts  on  the  faith  of  the  land  so  dedicated; 
and  a  sale  of  a  portion  of  such  land  for  a 
debt  of  the  company  is  held  to  be  void  as 
in  violation  of  the  rights  of  the  lotowners. 
(Tex.)  603. 

Contempts, 

A  statute  defining  contempts,  and  provid- 
ing a  punishment  therefor,  and  also  pro- 
viding that  in  all  cases  of  indirect  contempt 
the  party  so  charged  shall,  upon  demand, 
have  a  change  of  judge  or  venue  and  a  jury 
trial,  is  held  to  be  invalid  as  an  interference 
by  the  legislature  with  the  inherent  right  of 
courts  to  punish  for  contempt.  (Okla.) 
402. 

Carriers. 

A  statute  making  carriers  liable  for  in- 
juries to  passengers,  except  where  the  in- 
jury is  caused  by  the  criminal  negligence  of 
the  person  injured,  or  by  the  violation  of  an 
express  rule  or  regulation  of  the  company, 
actually  brought  to  the  notice  of  the  injured 
passenger,  is  held  to  be  within  the  police 
power  of  the  state.  (Neb.)  610. 
Incompetent  persons. 

A  statute  permitting  commitment  to  a 
hospital  for  the  insane  upon  an  application 
by  a  relative  or  friend  of  the  alleged  insane 
person,  or  by  any  one  of  certain  officials, 
accompanied  by  a  certificate  of  authorized 
medical     examiners    that     insanity    exists, 
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but  without  any  provision  for  notice  to  th» 
alleged  insane  person,  is  held  to  be  void 
as  depriving  him  of  liberty  without  diu 
process  of  law.      (Cal.)  856. 

Bankrupiey. 

In  order  to  entitle  a  creditor  of  a  bank- 
rupt to  prove  his  claim,  it  is  held  that  pay- 
ments on  account  current  will  not  be  re- 
quired to  be  surrendered  under  $  hljg  .of  the 
bankruptcy  act,  where  they  were  received 
without  any  intention  of  acquiring  an  un- 
just preference,  and  the  credits  were  in- 
creased during  the  period  when  the  pay- 
ments were  made.     (C.  C.  A.  1st  C.)   349. 

The  amount  recoverable  from  a  preferred 
creditor,  against  which,  imder  {  60c  of  the 
bankruptcy  act,  he  is  entitled  to  set  off  fur- 
ther credit  extended  to  the  bankrupt  in  good 
faith,  is  held  not  to  be  limited  to  the  amount 
of  preference  knowingly  received,  but  to  in- 
clude payments  innocently  received  which 
he  is  entitled  to  surrender,  under  %  S7g,  as 
a  condition  of  proving  his  claim  in  the  bank- 
ruptcy proceedings.     (C.  C.  A.  8th  C.)    344. 

A  debtor  of  a  bankrupt,  who,  as  quasi 
surety,  has  paid  claims  against  the  bank- 
rupt, is  held  to  be  entitled  to  set  them  off  In 
a  proceeding  to  enf<»'oe  the  debt  against  him 
as  a  "mutual  credit,"  although  they  could 
not  have  been  enforced  by  the  original  cred- 
itor, since  the  provision  of  §  6S&,  forbid- 
ding set-off  of  claims  "not  provable  against 
the  estate,"  refers,  not.  to  claims  which 
could  not  be  proved  in  the  bankruptcy  pro- 
ceedings, but  to  those  not  provable  in  their 
nature.     (Mass.)    33. 

Public  improvements. 

A  contract  for  a  street  improvement, 
which  provides  that  the  contractor  shall  do 
all  work  necessary  to  keep  the  pavement  in 
good  condition  for  a  period  of  years,  and 
that  a  portion  of  the  contract  price  shall  be 
withheld  until  the  expiration  of  that  period, 
is  held  to  impose  no  burden  for  repairs  upon 
abutting  owners,  but  to  be  merely  a  lawful 
guaranty  of  the  work.     (Ind.)   564. 

An  assessment  upon  abutting  property  of 
the  cost  of  a  street  improvement  is  held  to 
be  properly  upheld  whenever  it  is  not  pat- 
ent and  obvious  that  the  plan  or  method 
adopted  has  resulted  in  imposing  the  burden 
in  substantial  excess  of  the  benefits,  or  dis- 
proportionate within  the  district  as  between 
owners.   (Or.)   812. 

Municipal  corporations. 

The  number  of  votes  necessary  to  pass  an 
ordinance  over  a  veto,  under  a  statute  pro- 
viding that  it  shall  be  two  thirds  of  all  the 
members  elected  to  the  council,  is  held  to 
be  required  to  be  based  on  the  total  num- 
ber elected,  although  at  the  time  of  the  vote 
one  member  has  died  and  one  resigned. 
(Mich.)  614. 

A  municipal  ordinance  making  it  a  .mis- 
demeanor for  one  not  an  employee  of  a  rail- 
road company  to  be  found  jumping  on  or  off 
from  a  moving  train,  if  applied  to  the  case 
of  a  passenger  attempting  to  board  a  train 
which  has  begun  to  move,  is  held  to  be  void 
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beyond  the  power  of  a  municipality. 
(Tex.)   497. 

A  municipal  corporation  is  held  to  be  es- 
topped, in  an  action  on  its  bonds  by  an  in- 
nocent purchaser  thereof,  to  deny  the  truth 
of  recitals  therein.  (C.  G.  App.  8th  C.) 
364. 

An  election  of  officers  by  vote  of  a  major- 
ity of  a  joint  session  of  both  branches  of  the 
city  council  under  the  provisions  of  a  stat- 
ute is  held  not  to  be  invalid  because  a  ma- 
jority of  the  members  of  one  branch  of  the 
council  did  not  vote,  and  were  present,  not 
voluntarily,  but  only  because  they  had  been 
arrested  and  compelled  to  attend  under  pro- 
visions of  the  city  ordinance,  and  the  pres- 
ence of  the  majority  of  the  members  of  each 
branch  was  necessary  to  constitute  a 
quorum.     (W.  Va.)   922. 

A  contract  for  a  water  supply  for  a  term 
of  years  is  held  to  be  within  the  constitu- 
tional provision  that  no  city  shall  become 
indebted  in  excess  of  a  certain  percentage  of 
the  assessed  value  of  the  taxstble  property 
therein,  although  the  payments  may  be  made 
out  of  current  revenues.     (Mont.)   336. 

That  the  keeping  of  a  house  of  ill  fame 
is  made  a  misdemeanor  by  state  law,  so 
that  one  accused  of  so  doing  is  entitled  to  a 
jury  trial,  is  held  not  to  prevent  a  munici- 
pal corporation  from  imposing  a  penalty  for 
such  conduct  as  a  mere  measure  of  suppres- 
sion, which  may  be  enforced  without  a  jury 
trial.     (Wis.)   506. 

Local  self-gfyoemment. 
An  unconstitutional  deprivation  of  local 


self-governir.ent  is  held  not  to  be  made  by 
a  statute  creating  a  board  of  fire  and  police 
commissioners  for  cities  of  the  metropolitan 
class,  and  placing  power  ol  appointment 
thereto  in  l^e  governor,  since  the  power  to 
create  mimicipal  corporations  which  is 
vested  in  the  legislature  implies  the  power 
to  impose  upon  them  such  limitations  as  the 
legislature  may  see  fit.     (Neb.)  740. 

Taxes, 

An  infirmary  maintained  bv  the  proprie- 
tors of  a  medical  college  to  induce  attend- 
ance at  the  college  for  the  instruction  and 
clinical  experience  received  in  the  infirmary 
is  held  not  to  be  exempt  from  taxation  as  a 
purely  public  chsrity,  although  a  great  deal 
of  charitable  work  is  done  in  it.  (Ky.)  270. 

The  insertion  in  a  statute,  the  obvious  in- 
tent of  which  is  to  tax  every  interest,  pres- 
ent or  future,  passing  by  will  to  persons  not 
exempt,  of  provisions  that  the  tax  shall  be 
due  and  payable  within  two  years  after  the 
executor's  qualification,  and  that  suit  shall 
be  brought  in  six  months  after  it  is  due,  is 
held  not  to  prevent  the  taxation  of  future 
contingent  interests  which  do  not  vest  with- 
in such  time,  where  the  statute  also  provides 
that  the  probate  court  may  extend  the  time 
when  the  tax  is  payable,  whenever  the  cir- 
cumstances of  the  case  may  require.  (Mass.) 
626. 

A  single  taxpayer,  though  a  nonresident, 
is  held  to  have  the  right  to  bring  a  suit  on 
behalf  of  himself  and  all  others  similarly  in- 
terested, to  recover  back  money  illegally  ex- 
acted for  taxes.     (Ky.)  597. 
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The  mere  tying  of  a  pair  of  horses  in  a 
shed,  without  calling  the  innkeeper's  atten- 
tion to  the  fact,  or  putting  the  horses  in  the 
custody  of  his  hostler,  is  held  not  to  render 
the  innkeeper  responsible  for  the  safety  of 
the  horses.     (N.  J.)   208. 

A  stipulation  in  a  contract  for  the  sale 
of  a  proprietary  medicine,  that  the  purchas- 
er shall  not  sell  it  for  less  than  a  specified 
price,  is  held  not  to  follow  the  medicine  in- 
to the  hands  of  a  subsequent  vendee. 
(Mass.)  631. 

Validity;  public  policy, 
A  contract  for  public  supplies,  let  upon  a 
bid  tendered  pursuant  to  an  advertisement 
limiting  the  right  to  bid  to  persons  employ- 
ing, or  who  will  in  the  future  employ,  union 
labor  only,  is  held  to  be  invalid.  (Mont.) 
644. 

One  who  loans  money  with  the  under- 
standing that  it  shall  be  used  in  gambling, 
or  who  participates  in  the  gambling  trans- 
action thus  promoted  by  his  act,  is  held  to 
have  no  right  to  recover  in  a  suit  for  the 
money  loaned  or  advanced.     (N.  M.)  93. 

A  railroad  company  having  power  to  con- 
demn land  for  a  right  of  way  for  a  switch 
track  is  held  to  have  no  power  to  bind  it- 
self by  an  agreement  with  a  dealer  in  coal 
that,  in  consideration  of  the  right  to  place 
the  track  on  his  land,  it  will  not  be  used  to 
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haul  ooal  for  other  persons  having  access  to 
it     (Ky.)   601. 

A  contract  by  a  porter  placed  in  charge 
of  a  sleeping  car  to  waive  his  right  of  action 
for  injuries  caused  by  the  negligence  of  any 
railroad  company  by  which  the  car  is 
hauled,  or  its  servants,  is  held  not  to  be 
void  as  against  public  ppli<7.     (Ind.)   253. 

A  contract  by  a  man  to  support  a  woman 
who  is  about  to  marry  his  son,  in  case  the 
son  fails  to  do  so,  is  held  not  to  be  contrary 
to  public  policy.     (Va.)  261. 

Statute  of  froAids, 
A  promise  by  one  who  induced  another  to 
become  surety  for  a  third  person,  to  reim- 
burse the  surety  if  he  is  compelled  to  pay 
the  debt,  is  held  to  be  within  the  statute  of 
frauds  as  a  "special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  anoth- 
er."    (N.  J.)  206. 

Bills  and  noted. 

No  liability  in  favor  of  a  bona  fide  pur- 
chaser of  a  negotiable  paper  is  held  to  at- 
tach to  the  maker,  where  it  was  drawn  and 
signed,  but  not  delivered  or  intended  to  be 
delivered,  but  was  obtained  by  the  payee  by 
theft,  without  gross  carelessness  or  reck- 
lessness on  the  part  of  the  maker.  (Mc.) 
730. 

A  stipulation  in  a  note  allowing  payment 
at  any    time  after   a   certain  date  only  if 
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made  with  money  that  has  not  been  bor- 
rowed from  anyone  except  the  creditor  is 
held  to  be  contrary  to  public  policy,  and 
void.     (OkU.)   109. 

A  provision  in  a  note  that  the  condition 
requiring  the  holder  to  receive  partial  pay- 
ments before  maturity  cannot  be  enforced  if 
the  money  tendered  is  borrowed  in  whole  or 
in  part  elsewhere,  is  held  not  to  be  invalid 
as  against  public  policy.    (Iowa)  269. 

Banks, 
A  bank  which,  having  received  a  note  for 
collection,  sends  it  to  another  bank,  the 
cashier  of  which  is  the  treasurer  of  the  cor- 
poration making  the  note,  is  held  to  be  neg- 
lisrent,  when  the  note  is  not  collected  at  ma- 
turity, in  failing  to  ascertain  promptly  the 
cause,  and  in  sending  another  note  of  thu 
same  kind  after  the  maturity  of  the  former 
one  without  hearing  from  it.     (Ky.)  273. 

Conflict  of  Ujajcb, 
The  attempt  to  enforce  a  mortgage  on 
land  in  one  state  to  secure  a  building  asso- 
ciation loan  and  contract  made  in  another 
state  is  held  not  to  require  the  validity  of 
the  contract  and  the  amount  due  under  it  to 
be  determined  Dy  the  law  of  the  state  where 
the  land  is  situated.     (C.  C.  A.  4th  C.)  933. 

Implied  contract  to  pay  for  support. 
Persons  who  were  induced  to  support  a 
woman  during  several  years  by  her  fraudu- 
lent pretense  that  she  was  destitute,  when 
in  fact  she  had  a  considerable  estate  in 
bank,  are  held  to  be  entitled  to  be  recom- 
pensed out  of  the  estate  for  the  money  and 
property  so  furnished  to  her.  (N.  J.  £q.) 
670. 

lAahility  of  surety  on  contractor's  bond. 

The  penalty  named  in  a  bond  of  a  con- 
tractor for  public  work,  given  in  compliance 
with  a  statute  requiring  it  to  be  conditioned 
for  the  performance  of  the  contract,  with 
the  additional  obligation  that  the  contractor 
shall  pay  for  labor  and  materials,  is  held 
not  to  he  the  measure  of  the  liability  of  a 
surety  thereon,  who  has  taken  charge  of  and 
completed  the  work  at  a  loss  exceeding  the 
penalty  of  the  bond;  but  it  is  held  that  he 
may  still  be  liable  to  laborers  and  material- 
men for  the  amount  of  their  claims. 
(Wash.)  381. 

Commission  for  procuring  lease, 
A  commission  for  procuring  a  person  will- 
ing to  take  a  lease  of  property  on  terms 
fixed  by  the  owner  is  held  not  to  be  recov- 
erable on  proof  of  procuring  an  offer  of  a 
lease  on  terms  which  were  subsequently  ac- 
cepted and  the  contract  executed  through 
another  broker.     (Mass.)   77. 

Telephones. 
A  telephone  company,  although  havinff  a 
monopoly  of  the  business  in  a  particular 
city,  is  held  to  have  a  ri^ht  to  deprive  a 
customer  of  service  upon  his  refusal  to  dis- 
continue the  use,  in  connection  with  its 
wires  on  his  premises,  of  extension  instru- 
ments not  furnished  by  it,  where  it  is  able 
and  willing  to  lurnish  such  instruments  up- 
on reasonable  terms.  (R.  I.)  113. 
55  L.  R.  A. 


A  telephone  company  is  held  to  have  no 
ripht  to  impose,  as  a  condition  of  extending 
its  facilities  to  one  desirous  of  obtaining 
them,  an  agreement  not  to  use  a  rival  ^s- 
tem.     (S.  C.)   139. 

Sale;  tchen  title  passes. 
Acceptance  of  an  offer  to  sell  lumber  piled 
at  the  mill  at  a  specified  price  per  M.,  in- 
spection to  be  made  by  a  designated  person, 
who  is  to  be  paid  equally  by  lx>th  parties,  is 
held  not  to  pass  the  title  where  there  is  no 
change  in  the  possession  of  the  lumber  or  in 
the  insurance,  and  no  notice  given  to  the 
millovvner  of  a  change  of  title,  and  no  pay- 
ments made,  except  as  to  a  small  quantity, 
which  is  selected  and  shipped.  (Mich.) 
301. 

Rescission  of  contract. 
One  seeking  to  rescind  a  mutual  contract, 
of  which  time  is  not  of  the  essence,  on  the 
ground  of  delay  by  the  other  party  in  com- 
plying with  its  terms,  is  held  to  be  required 
to  show  either  such  wilful  and  intentional 
delay  as  will  evince  the  intention  of  the 
party  delaying  to  treat  the  contract  as  at 
an  end,  or  that  the  delay  has  caused  such 
damages  as  will  render  a  decree  of  specific 
performance  inequitable  and  unjust. 
(Kan.)   706. 

Carriers. 

Under  a  contract  for  transportation  of 
property  by  a  transportation  agency  by 
means  of  which  certain  carriers  contract  for 
the  carriage  of  freight  over  their  connecting 
lines,  which  provides  that  no  carrier  shall 
be  liable  after  the  property  is  ready  for  de- 
livery to  the  next  carrier,  a  railroad  com- 
pany is  held  not  to  be  liable  if  the  property 
is  accidentally  destroyed  by  fire  in  its  ware- 
house on  a  pier  where  it  is  awaiting  the  ar- 
rival of  the  vessel  of  an  ocean  carrier  by 
which  it  is  to  be  taken  to  its  destination, 
and  which  has  no  place  of  storage  of  its 
own.     (Wis.)    182. 

The  right  to  designate  the  route  of 
through  shipments  at  through  rates  is  held 
to  belong  to  the  carrier,  and  not  to  the 
shipper,  m  the  absence  of  a  sufficient  or  con- 
trolling reason  to  the  contrary.  (Tenn.) 
481. 

A  carrier,  who,  with  knowledge  that  a 
shipper  of  live  stock  has  failed  to  furnish  a 
care  taker  as  agreed,  proceeds  under  the 
shipping  contract,  is  held  to  be  liable  for 
any  loss  resulting  from  its  failure  to  pro- 
vide the  stock  with  proper  care  and  atten- 
tion.    (Neb.)  289. 

The  expulsion  from  a  train  of  a  passenger 
holding  a  round-trip  ticket  which  is  not 
signed  and  stamped  by  an  agent  of  the  com- 
pany as  required  by  a  condition  on  the  tick- 
et to  make  it  good  for  return  passage  is 
held  to  render  the  company  liable  in  dam- 
ages, where  the  passenger  had  used  due  dili- 
gence to  find  an  agent  authorized  to  sign 
and  stamp  his  ticket,  but  was  unable  to  do 
so  because  of  the  failure  of  the  company  to 
have  such  agent  present  at  the  station. 
(6a.)  536. 
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One  who  has  purchased  a  ticket  for  pas- 
sage on  a  particular  train,  on  the  assurance 
of  the  ticket  seller  that  tiie  train  will  stop 
at  the  station  at  which  he  wishes  to  alight, 
is  held  to  be  entitled  to  recover  damages  if 
ejected  by  the  conductor  solely  on  the 
£;round  that  the  train  does  not  stop  at  the 
station  in  question,  where  the  passenger  did 
not  know  or  have  reason  to  believe  that  the 
information  given  him  by  the  agent  was  in- 
correct, or  that  there  was  a  rule  of  the  com- 
pany making  the  agent  incompetent  to  give 
the  infoimation,  or  prohibiting  the  con- 
ductor from  stopping  the  train  at  that  sta- 
tion.    (Ga.)  223. 

One  who  purchases  a  railroad  ticket  for 
the  sole  purpose  of  checking  his  baggage 
upon  it,  with  the  intention  of  going  to  his 
destination  in  his  private  conveyance,  is 
held  to  have  no  right  to  recover  in  case  it 
is  stolen  from  the  baggage  room,  unless  the 
carrier  is  guilty  of  gross  negligence. 
(Mieh.)  650. 

Jnsuranoe. 

That  one  is  a  general  agent  of  an  insur- 
ance company  for  a  defined  territory  is  held 
to  give  him  no  power  to  bind  the  company, 
by  contracts  entered  into  outside  of  his  ter- 
ritorial limits.     (Ala.)  547. 

A  provision  in  a  Lloyd's  polipy  of  fire  in- 
surance, where  the  attorneys  in  fact  for  the 
underwriters  are  also  underwriters,  that  "no 
action  shall  be  brought  by  the  assured, 
.  .  .  except  against  the  attorneys  iu 
fact,  as  representing  all  of  the  underwrit- 
ers, and  each  of  the  underwriters  hereby 
agrees  to  abide  the  result  of  any  suit  so 
brought  as  fixing  his  individual  responsibil- 
ity thereunder," — is  held  to  be  valid  and 
binding  on  all  the  underwriters,  and  not 
contrary  to  public  policy.     (N.  J.)    193. 

Under  a  policy  on  mortgaged  property 
which  provides  that  loss,  if  any,  is  payable 
to  the  mortgagee,  and  which  is  delivered  by 
the  insurer  to  the  mortgagee,  it  is  held 
that  the  mortgagee  is  the  party  insured,  bo 
that  the  question  of  forfeiture  will  not  be 
determined  by  provisions  relating  to  acts  of 
the  mortgagor.     (Wash.)  165. 


A  total  loss  within  the  meaning  of  a  stat* 
ute  making  the  insurer  liable  for  the  full 
estimated  value  of  the  insured  building  as 
fixed  in  the  face  of  the  polipy,  is  held  to  be 
such  injury  as  destroys  the  identity  of  the 
building  and  its  specific  character  as  such, 
or  such  injury  to  its  parts  and  materials  as 
to  render  them  unsafe  as  they  remained 
after  the  fire,  for  the  purpose  of  reconstruct- 
ing the  building.     (Ky.)  277. 

The  value  of  the  insured  chattels  de- 
stroyed at  a  location  to  which  they  were 
removed  with  the  insurer's  consent  is  held 
to  be  recoverable,  notwithstanding  their  pre- 
vious removal  to  another  location  without 
such  consent,  under  a  policy  providing  that 
it  shall  become  void  if  any  change  takes 
place  in  the  location  of  the  property,  unless 
consent  in  writing  is  obtained  from  the 
company.     (Ohio)  825. 

A  person  who  suffers  a  fall  by  accident, 
resulting  in  concussion  of  the  brain,  which 
deranges  and  crazes  bis  mind  so  that  he  can 
not  intelligently  give  the  notice  and  re* 
quired  information  regarding  the  accident 
within  the  time  stipulated  in  an  accident 
insurance  policy,  is  held  to  be  excused  in 
law  from  compliance  with  the  condition  of 
the  policy  in  that  regard  during  the  time  of 
the  existence  of  the  disability.     (Neb.)  291. 

The  refusal  of  an  applicant  for  insurance 
to  furnish  a  sample  of  urine  to  the  medical 
examiners,  because  of  which  the  application 
is  rejected,  is  held  not  to  annul  the  negotia- 
tions so  as  to  justify  a  statement  in  an  ap- 
plication to  another  company  that  no  pro- 
posal or  application  for  insurance  has  ever 
been  made  upon  which  a  policy  has  not  been 
issued.     (C.  C.  A.  8th  C.)   122. 

An  insurance  company  is  held  to  be  lia- 
ble on  a  policy  properly  signed  and  deliv- 
ered by  a  subagent  of  its  duly  authorized 
agent,  although  it  has  expressly  forbidden 
the  agent  to  insure  the  property  covered  by 
the  policy,  and  the  agent  has  no  knowledge 
that  the  policy  has  been  written  and  ^e 
premium  collected.     (Pa.)  408. 


III.  ConPORATIONS   AND    ASSOCIATIONS. 


One  who  is  only  indirectly  and  remotely 
affected  by  a  by-law  of  a  voluntary  associa- 
tion prohibiting  its  members  from  dealing 
on  the  market,  either  with  nonmembers  en- 
gaged in  the  same  business,  or  with  others 
who  deal  with  such  nonmembers,  and  mak- 
ing a  violation  thereof  punishable  by  fine 
or  expulsion  from  the  association,  is  held 
to  have  no  right  to  maintain  an  action  of 
iniunction  to  restrain  the  association  from 
fining  or  expelling  a  member  for  his  viola- 
tion of  such  by-law.     (Kan.)  560. 

Corporations, 

Directors  of  an  insolvent  corporation  are 
held  not  to  be  precluded  from  executing  a 
chattel  mortjr^ge  upon  the  corporate  assets 
to  secure  their  own  just  demands,  if  they 
act  in  absolute  good  faith.  (C.  C.  App.  8th 
C.)  356. 
65  L(.  R.  A. 


Directors  of  a  corporation  are  held  to  be 
charged  with  the  duties  of  trustees,  and  to 
be  liable  to  account  in  equity  the  same  as 
ordinary  trustees,  for  a  violation  of  their 
duty,  resulting  in  waste  of  the  assets  by  the 
corporation,  injury  to  its  property,  or  un- 
lawful gain  to  themselves.  (N.  Y.)  751. 
Benefit  societies, 

AfKrmative  action  on  the  part  of  the  so- 
ciety is  held  not  to  be  necessary  to  termi- 
nate the  rights  of  a  member  of  a  mutual 
benefit  society  with  reference  to  the  benefit 
fund,  for  violation  of  the  rules  of  the  oi  ler, 
where  the  contract  provides  that  there  shall 
be  no  liability  upon  any  certificate  of  mera- 
b^rRhip  unless  the  member  shall  have  com- 
plied with  all  such  rules,  although  such  ac- 
tion would  be  n'H'essary  to  expel  him  from 
membership.     (Wis.)   185. 
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An  agreement  by  the  holder  of  a  mutual 
benefit  certificate  to  be  governed  by  by-laws 
subsequently  enacted  is  held  not  to -author- 
ize the  reduction  of  the  benefit  called  for 
by  his  certificate,  after  he  has  for  years 
paid  assessments  on  its  original  value. 
<Tenii.)  465. 


A  member  of  a  mutual  benefit  society  is 
held  not  to  be  properly  adjudged  in  default 
for  nonpayment  of  dues,  where  the  amount' 
of  accrued  sick  benefits  to  which  he  is  enti- 
tled exceeds  the  unpaid  dues.     (Ky.)  605. 


IV.  Domestic  Relatioits. 


Curtesy. 
A  divorce  obtained  by  a  man  for  the  fault 
of  his  wife  is  held  to  defeat  his  right  of  cur- 
tesy in  her  property.     (Mo.)  332. 

Alimony. 

Subsex|uent  adultery  of  a  wife  is  held  to 

discharge  the  husband  from  the  payment  of 

alimony  awarded  to  the  wife  unoer  a  decree 

of  divorce  d  mensa  et  tharo,  (W.  Va.)  930. 


Custody  of  infant. 
A  father  who  has  committed  the  custody 
of  his  infant  child  to  anoth^  person  l^ 
agreement,  to  be  maintained  and  cared  for, 
which  agreement  has  been  acted  upon  by 
such  other  person,  is  held  to  be  bound  by 
the  agreement,  unless  he  can  show  that  the 
change  of  custody  will  plainly  promote  the 
child^s  welfare.     (W.  Va.)  896. 


V.   FiDUCIABT   AND   TRUST   RELATIONS. 


A  minor  beneficiary  of  a  fund  contributed 
by  the  public  to  aid  the  families  of  members 
of  the  fire  department  who  were  killed  in 
the  discharge  of  their  duty  is  held  to  have 
no  right  to  compel  payment  of  his  share 
faster  than  it  is  required  to  relieve  his  ne- 
cessities and  contribute  to  his  support. 
(Cal.)    216. 

An  agreement  between  the  beneficiary  of 
JL   spendthrift   trust   and   the   trustees,   by 


which  he  becomes  entitled  to  a  certain  por- 
tion of  the  income  absolutely,  when  by  the 
terms  of  the  instrument  creating  the  trust 
the  question  whether  any  sum  should  be 
paid  to  the  beneficiary,  and,  if  so,  what 
amount,  and  under  what  circumstances,  was 
left  to  the  discretion  of  the  trustees,  is  held 
to  be  void,  and  not  to  bring  the  specified  in- 
come within  the  reach  of  creditors.  (Me.) 
727. 


VI.  Torts ;  Negligence;  Injuries. 


A  county  is  held  to  have  no  right,  in  the 
exercise  of  its  governmental  power,  to  dis- 
charge the  watcrclosets  of  its  courthouse 
onto  the  land  of  an  adjoining  owner  to  his 
injury.    (Tenn.)  477. 

A  municipal  corporation  is  held  not  to 
be  liable  for  damages  resulting  from  the 
acts  of  its  oflScers,  under  statutory  authori- 
ty, in  arresting  one  who  has  passed  the 
night  in  a  house  containing  a  smallpox  pa- 
tient, and  compelling  him  to  remain  in  the 
house  during  a  period  of  quarantine,  al- 
though he  was  not  directly  exposed  to  the 
disease,  and  did  not  take  it.  (N.  C.)  396. 
Defect  in  street. 

That  one  injured  by  a  defect  in  a  city 
street  was  a  member  of  the  city  council  is 
held  not  to  prevent  his  recovery  of  damages 
for  the  injury,  if  he  was  not  a  member  of 
the  committee  having  supervision  of  the 
highways,  and  was  not  charged  with  the 
duty  of  making  repairs.     (Va.)    162. 

One  riding  a  bicycle  on  a  sidewalk  with 
due  care  under  authority  of  the  municipali- 
ty is  held  to  be  entitled  to  recover  from  the 
municipality  for  injuries  caused  by  the 
fiidewalk  not  being  in  reasonable  repair  for 
the  ordinary  uses  for  which  sidewalks  are 
constructed.     (Mich.)    308. 

Surface  water. 

The  gathering  of  surface  waters  from  the 
streets  of  a  township,  and  turning  it  out  of 
its  course  in  such  quantities  that  the  gut- 
ters are  inadequate  to  carry  it,  so  that  it 
overflows  and  injures  private  property  in  the 
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vicinity,  is  held  to  render  the  township  lia- 
ble.    (Mich.)   738. 

Waters. 
The  owner  of  land  on  which  surface  water 
has  collected  in  a  pond  is  held  to  have  no 
right,  by  cutting  the  natural  rim  of  the 
basin,  to  drain  the  water  upon  a  neighbor's 
property  to  his  injury.     (S.  C.)   414. 

Ltbel, 

A  publication  imputing  to  county  com* 
missioners  the  prostitution  of  the  finances 
of  the  county  to  the  end  of  awarding  con- 
tracts for  public  work  to  persons  of  their 
own  political  faith  is  held  to  be  libelous 
per  se.     (Ala.)   214. 

The  privilege  of  criticising  candidates  for 
office  is  held  not  to  extend  to  falsely  at- 
tacking the  character  of  an  officer  appointed 
by  the  governor  for  the  purpose  of  defeating 
the  latter's  re-election  to  office.     (Md.)  732. 

Conspiracy. 
A  retail  coal  dealer  injured  by  a  combina- 
tion between  wholesalers  and  favored  retail- 
ers to  monopolize  the  business,  enhance 
prices,  and  drive  other  retailers  out  of  the 
business,  is  held  to  have  a  right  of  action 
against  the  conspirators  for  the  damages 
caused  thereby.     (Wis.)  828. 

Ejectment  of  tenant. 
Removing  a  tenant  and  his  family  from 
the  leased  premises  under  a  judgment  of 
forcible  entry  and  detainer,  on  a  cold  day, 
at  a  time  when  his  child  is  visibly  broken 
out  with  measles,  is  held  to  be  an  abuse  of 


legal  jxrocess  which   will  render  the  land 
lord  liable  for  the  injurious  consequences  to 
the  child.     (Iowa)  258. 

Injury  before  birth. 
A  child  is  held  to  have  no  right  of  action 
for  injuries  to  its  mother  which  caused  its 
premature  birth,  so  that  in  case  death  re-. 
Bults  a  cause  of  action  will  survive  under  a 
statute  giving  a  right  of  action  for  wrong- 
ful djBath  caused  by  negligence,  where  it  is 
such  as  should,  had  death  not  resulted,  have 
entitled  the  person  injured  to  maintain  an 
action.     (R.  I.)    118. 

Injury  by  aervant. 
A  motion  by  a  servant  employed  to  drag 
bales  of  cotton  from  a  sidewalk  into  a  ware- 
house, as  if  to  throw  the  iron  hook  fur- 
nished him  to  aid  in  the  work  at  some  boys 
playing  upon  the  bales,  but  who  are  in  no 
way  interfering  with  his  work,  to  frighten 
them  away,  is  held  not  fairly  to  tend  to  ef- 
fectuate the  discharge  of  his  duty  so  as  to 
render  his  master  liable  for  an  injury  to  a 
bystander  caused  by  the  slipping  of  the 
hook  from  his  hand.     (Pa.)  111. 

Injury  to  servants, 

A  miner  intrusted  with  the  performance 
of  duties  in  the  operation  of  the  mine  which 
properly  pertain  to  the  mine  boss  is  held  not 
to  be,  as  to  the  performance  of  such  duties, 
a  fellow  servant  of  the  other  miners,  but,  as 
to  them,  to  stand  in  the  same  relation  as  the 
mine  boss.     (Ohio)   09. 

The  general  manager  of  a  mining  com- 
pany is  held  not  to  be  presumed  to  have 
implied  authority  to  make  the  company  lia- 
ble for  medical  or  surgical  aid  for  its  em- 
ployees injured  in  the  course  of  their  em- 
ployment without  fault  of  the  company. 
(Mont.)  640. 

The  act  of  a  servant  of  a  railroad  com- 
pany instructed  to  watch  a  station  and 
catch  burglars,  in  mistaking  a  co-employee 
Cor  a  burglar,  and  shooting  him  throupii 
want  of  proper  care,  is  held  to  render  the 
company  liable.     (Tex.)  869. 

A  foreman  of  a  lumber  camp,  whose  duty, 
in  the  interest  of  a  common  employer,  re- 
quires him  to  ride  on  a  lo^  train  to  and 
from  the  camp  to  the  mill,  is  held  to  be  a 
fellow  servant  with  the  employees  of  the 
same  employer  operating  such  log  train. 
(W.  Va.)  908. 

Authority  to  a  railroad  company  to  "farm 
out"  its  right  of  transportation  does  not 
confer  power  to  execute  a  lease  exempting 
it  from  liability  for  injuries  to  the  lessee's 
employees  through  the  lessee's  negligence. 
(N.  C.)  784. 

The  noon  intermission  is  held  not  to  sever 
the  relation  of  a  servant  to  his  master  so  as 
to  prevent  his  recovery  for  an  injury  re- 
sulting from  an  unsafe  working  place,  re- 
ceived while  attempting  during  that  time, 
by  direction  of  a  superior,  to  remove  broken 
timbers  which  render  unsafe  the  work  of  the 
employees.     (Ky.)  710. 

Injury  to  servant  of  third  person. 
The  manufacturer  of  a  drop  press  is  held 
not  to  be  liable  to  a  purchaser's  employee 
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fective  hook  holding  a  heavy  weight,  the 
cause  of  the  injury  not  being  in  its  nature 
imminently  dangerous,  and  there  being  no 
fraud  or  concealment  or  implied  invitation 
to  the  employee  to  use  the  machine.  (R. 
I.)   822. 

An  employee  of  a  telephone  company,  who 
attempts  to  string  wires  over  those  of  an 
electric-light  company,  is  held  to  have  a 
right  to  presume  that  the  light  company 
has  complied  with  an  ordinance  requiring 
its  wires  to  be  insulated,  and  to  be  bound 
to  look  for  patent  defects  only.  (N.  G^) 
398.  * 

Injury  to  passengers, 

A  street  railway  company  is  held  not  to 
be  guilty  of  negligence  in  attempting  to  op- 
erate its  cars  during  a  strike  of  its  em- 
ployees, unless  the  conditions  are  such  that 
it  ought  to  know  that  it  cannot  do  so  and 
at  the  same  time  guard  from  violence,  by 
the  exercise  of  the  utmost  care  on  its  part, 
those  who  accept  its  implied  invitation  to 
become  passengers.     ( Minn. )  713. 

The  death  of  a  steamship  passenger, 
caused  by  sleeping  on  a  wet  mattress,  is 
held  not  to  render  the  company  liable, 
where,  because  of  an  extraordinary  passen- 
ger list,  he  could  not  be  furnished  with  a 
berth,  and  agreed  to  make  use  of  a  mattress 
borrowed  by  the  company  from  a  store 
keeper,  the  condition  of  which  he  had  op- 
portunity to  inspect.  (C.  C.  App.  7th  C.) 
544. 

A  steamboat  passenger  who,  upon  being 
refused  a  berth  in  accordance  with  the 
transportation  contract,  elects  to  occupy  a 
couch  in  the  cabin  rather  than  pay  the  small 
additional  sum  demanded  for  a  berth,  is 
held  to  assume  the  risk  of  injury  from  so 
doing  through  drafts  and  insufficient  cover- 
ing.    (Mich.)    306. 

The  mere  fact  of  injury  to  a  street-car 
passenger  by  a  collision  of  the  car  with  a 
vehicle  is  held  to  create  no  presumption  of 
negligence  against  both  the  carrier  and  the 
owner  of  the  vehicle.     (Cal.)  608. 

Injury  at  railroad  crossing  or  on  tra^sk. 

The  mere  fact  that  those  in  charge  of  an 
engine  about  to  cross  a  footpath  see  a  re- 
sponsible traveler  approaching  the  crossing 
at  a  speed  which  renders  collision  imminent, 
but  fail  to  take  steps  to  avoid  it,  is  held  not 
to  entitle  the  latter,  who,  without  any  at- 
tention to  the  possibility  of  an  approaching 
train,  steps  onto  the  track  immediately  in 
front  of  tjie  engine,  to  hold  the  company  lia- 
ble for  an  injury.     (N.  H.)  426. 

The  fact  that  a  railroad  company  has  per- 
mitted the  use  of  a  path  along  its  tracks  by 
persons  going  to  and  from  its  trains  is  held 
not  to  impose  upon  it  the  duty  of  exercising 
caro  to  protect  from  injury  by  passing 
trains  a  person  using  it  to  reach  t^e  sta- 
tion to  interview  about  his  own  affairs  a 
passenger  expected  to  be  on  a  train  not 
scheduled  to  arrive  at  the  station  within  an 
hour.     (C.  C.  App.  3d  C.)   361. 

Injury  by  a  train  to  a  person  negligently 
walking  on  a  railroad  trestle,  without  abili- 


for  injuries  caused  by  the  breaking  of  a  de-    ty  to  save  himself  from  the  injui-y,  is  held 
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to  render  the  oompany  liable  if  those  in 
charge  of  the  train  discover,  or  by  the  exer- 
cise o^  ordinary  care  might  discover,  the 
peril  of  the  injured  person,  and  might,  by 
the  exercise  of  such  care,  avoid  the  accident. 
(N.  C.)  418. 

One  who  is  injured  in  attempting  to 
cross  a  railroad  track  by  the  negligent  oper- 
ation of  a  push  car  in  the  hands  of  one  to 
whom  it  has  been  loaned  by  the  foreman  of 
a  gang  of  men  in  the  employ  of  the  railroad 
company  is  held  to  be  entitled  to  recover 
from  the  company.     (N.  J.  L.)  578. 

Injury  hy  dog. 

That  an  assault  committed  by  a  dog  in 
Jumping  upon  a  stranger  and  injuring  nim 
resulted  merely  from  its  mischievous  or 
playful  propensity  is  held  not  to  absolve 
the  owner  from  liability  if  he  knew  of  its 
disposition  to  commit  such  injuries,  or  knew 
enough  of  its  habits  to  convince  a  man  of 
oiuiiiaiy  prudence  of  its  inclination  to  com- 
mit them.    (Vt.)  870. 

11) e  owner  of  a  dog  which  has  always 
been  of  a  kind  temper,  and  has  never  given 
occasion  to  suspect  that  he  would  bite,  is 
held  not  to  be  rendered  liable  in  damages  by 
the  mere  fact  that  the  dog  bites  someone, 
where  the  owner  is  guilty  of  no  negligence. 
(La.)  671. 

Injury  to  children, 

A  landowner  who  maintains  on  his  prop- 
ertv  f»^  nTi«cori  bnildin^r  containing  a  water 
wheel  is  held  to  be  under  no  obligation  to 
make  the  premises  safe  for  children  who 
have  broken  into  the  building,  or  for  one 
who  enters  the  building  to  rescue  a  child 
who  has  been  caught  and  injured  by  the 
wheel.    (Mich.)  310. 

A  properly  constructed  drain  4  feet  wide 
and  2  feet  deep,  made  for  the  purpose  of 
carrying  ofT  surface  water,  is  held  not  to  be 
such  an  attraction  to  a  child  as  to  render 
the  city  liable  for  his  death  by  drowning 
due  to  his  playing  in  the  drain  during  or 
just  after  a  heavy  rain.     (Ga.)  221. 

A  boy  twelve  years  old,  who  is  injured  by 
collision  with  a  slowly  moving  team  in  a 
public  street,  is  held  to  have  no  right  to  re- 
cover, where,  without  care  or  precaution  to 
avoid  collision  with  vehicles,  he  is  using  the 
street  as  a  playground,  and  comes  in  con- 


tact with  the  team  in  attempting  to  caieh 
another  boy,  although  the  driver  is  n^li- 

fent  in  having  his  attention  diverted  from 
is  horses  to  a  vdiicje  behind  him.    (Mass.) 
622. 

One  who,  in  the  operation  of  his  coal 
mines  upon  his  own  land,  uses  a  cable  run- 
ning upon  pulleys  to  haul  coal  cars  from  his 
mine,  is  held  not  .to  be  liable  for  injury  to 
a  child  trespassing  on  the  premises  by  sueh 
cable  and  pulleys.     (W.  Va.)  9IL 

Insufficient  insulation  of  electric  appliance^ 
The  continued  use  by  a  stordceeper  of  an 
appliance  for  hanging  up  and  carrying 
atMut  a  movable  electric  light,  which  is  de- 
fective because  of  insufficient  insulation,  is 
held  to  be  an  intervening  agency  between 
the  negligence  of  the  company  in  failing  to 
keep  the  appliance  properly  insulated  and 
an  injury  to  a  stranger  attempting  to  use 
the  light  while  delivering  goods  in  the  store. 
so  that  he  cannot  hold  the  company  liable 
for  the  injury.     (Mich.)  318. 

Coal  hole  in  front  of  leased  premises. 
The  owner  of  a  building  who  has,  with  the 
consent  of  the  municipal  authorities,  con- 
structed a  coal  hole  under  the  adjoining 
sidewalk  in  a  proper  manner,  is  held  not  to 
be  prevented,  on  the  ground  of  public  poli- 
cy, from  devesting  himself  of  liability  for 
injuries  to  pedestrians  by  its  being  out  of 
repair,  by  leasing  the  basement  of  the  build- 
ing, including  the  vault  under  the  sidewalk 
and  the  coaf  hole,  upon  condition  that  the 
lessee  shall  keep  the  hole  in  repair.  (IlL) 
235. 

Vuisance. 
A  stepping  stone  to  facilitate  access  to 
carriages  placed  near  the  edge  of  a  side- 
walk, which  does  not  interfere  in  the  least 
with  the  use  of  the  roadway,  is  held  not  to 
be  a  nuisance  so  as  to  give  a  foot  passenger 
injured  by  stumbling  over  it  in  attempting 
to  cross  the  street  at  a  time  when  it  is 
plainly  visible  a  right  of  action  against  the 
owner.     (N.  Y.)  776. 

Cowoersicr^ 
One  who  has  purchased  in  good  faith, 
without  actual  notice,  mortgaged  chattels 
from  a  mortgagor  in  possession,  is  held  not 
to  be  liable  for  conversion  without  demand 
or  refusal.     (Me.)  959. 
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A  deed  to  the  grantor's  daughter  and  her 
husband  and  "their  bodily  heirs'\is  held, 
under  the  Illinois  statute,  to  vest  a  life  es- 
tate in  the  first  takers,  with  a  remainder  in 
fee  to  the  heirs  of  the  bodies  of  both.  (111.) 
591. 

The  right  of  a  municipality  to  reassess 
the  cost  of  a  street  improvement  upon  abut- 
ting property  after  an  assessment  is  set 
aside  as  in  contravention  of  the  charter  is 
held  to  be  within  a  covenant  against  encum- 
brances, in  a  conveyance  of  the  property 
made  subsequently  to  the  improvement. 
(Wash.)  879. 

Condemnation  of  railroad  property. 

Using  a  part  of  a  railroad  location  out- 
55  L.  R.  A. 


side  of  the  space  occupied  by  the  tracks,  for 
the  abutments  and  approach  of  a  bridge 
constructed  to  carry  an  existing  highway 
over  the  road,  so  as  to  abolish  a  grade  cross- 
ing,  is  held  not  to  be  the  impoaition  of  a 
new  easement  on  the  railroad  right  of  way, 
so  as  to  entitle  the  railroad  comnany  to 
compensation  therefor.    (Mass.)   623. 

Sale  of  standing  timber, 
A  deed  of  "all  the  pine  timber  suitable 
for  sawmill  purposes"  on  certain  described 
lots  of  land,  together  with  a  full  right  of 
way  for  railroads,  tramroads,  and  waeon- 
roads  through  such  lands  to  the  grantees, 
their  heirs  and  assigns,  "to  continue  as 
long  as  said  mill  operations  may  require," 
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is  licid  not  to  grant  a  perpetual  right  to  en- 
ter and  remove  the  standing  timber  on  the 
land,  and  it  is  held  that  the  grantees'  estate 
therein  ceases  and  determines  if  the  trees 
are  not  removed  within  a  reasonable  time 
after  the  execution  of  the  deed.     (Ga.)  613. 

Homestead, 

Sufficient  occupancy  of  a  house  is  held  to 
exist  to  make  it  suDJect  to  homestead  ex- 
emption if  the  owner  has  repaired  and 
eleaned  it,  and  is  engaged  in  moving  his 
household  goods  into  it  at  the  time  of  his 
death.     (Ark.)   191. 

A  homestead  exemption  is  held  not  to  be 
lost  by  failure  to  actually  reside  upon  the 
property,  where  the  homesteader  left  the 
place  because  his  house  was  blown  down  by 
a  storm^  and  lived  with  a  son  at  a  short  dis- 
tance, but  visited  his  place  every  day,  and 
oontinued  to  cultivate  garden  truck  upon  it, 
by  which  he  earned  his  living.     (La.)  724. 

Stock  certificates. 
A  gift  by  a  man  to  his  wife  of  a  certifi- 
cate of  stock  in  a  corporation,  which  is  im- 
mediately delivered  and  retained  by  her,  is 


shall  be  in  writing  and  be  signed  by  the  tes- 
tator, which  signature  shall  be  made  by  tlie 
testator,  or  the  making  thereof  acknowl- 
edged by  him  and  the  writing  declared  to 
be  his  last  will,  in  the  presence  of  two  wit- 
nesses present  at  the  same  time,  who  shall 
subscribe  their  names  thereto  as  witnesses 
in  the  presence  of  the  testator,  it  is  held 
that  it  is  essential  to  validity  that  every- 
thing required  to  be  done  by  the  testator 
shall  precede  in  point  of  time  the  subscrip- 
tion of  the  witnesses.     (N.  J.)  580. 

Liens, 

A  lien  for  attorneys'  .fees  allowed  by  a 
judgment  foreclosing  a  real-estate  mort- 
gage is  held  to  attach  to  the  land,  and  to  be 
enforceable  against  it  after  it  has  been  bid 
in  by  the  mortgagee  or  his  assignee  with  no- 
tice for  an  amount  less  than  that  due  on  the 
mortgage  which  has  been  credited  on  the 
judgment.     (Utah)  874. 

A  creditor  who,  after  his  debtor  has  made 
a  fraudulent  or  voluntary  conveyance  of  his 
real  estate,  but  before  any  other  creditor 
files  a  bill  in  equity  to  set  aside  such  con- 


beld  not  to  be  afl'ected  by  his  subsequent  re- .  veyance,  obtains  a  judgment  in  a  court  of 
ceipt  of  the  dividends  thereon,  and  mention  law  against  such  debtor,  is  held  to  have  a 
of  the  stock  in  his  will  and  in  an  assign- 1  lien,  by  vii-tue  of  his  judgment,  upon  the  real 
ment  for  creditors  as  having  been  given  to  estate  so  conveyed  from  the  date  of  the 
her.     (Va.)   165.  I  judgment,  superior  and  prior  to  that  of  the 

The  reversionary  interest  in  certificates  of  creditor  assailing  the  deed.  (W.  Va.)  910. 
stock  in  a  foreign  corporation,  owned  by  a  I  The  lien  of  a  mortgage  given  to  secure 
nonresident  and  pledged  to  a  resident  for  payment  of  money  loaned  on  a  promissory 
payment  of  a  debt,  is  held  to  be  subject  to  note  is  held  to  be  extended,  as  against  suU 
attachment  for  claims  against  the  nonresi-   sequent   judgment   creditors    of   the   mort* 


dent  owner.     (N.  Y.)  796. 

Wills. 


Under  a  statute  providing  that  all  wills  673. 

VIII.  Civil  Remedies. 


gagor,  by  the  renewal  of  the  note  before  it  is 
barred  by  the  statute  of  limitations..  (Cal.) 


Adultery  of  plaintiff  is  held  to  be  prop- 
erly set  up  in  the  answer  in  a  proceeding  fur 
divorce  for  cruelty  and  impotency,  and  it  is 
not  necessary  to  file  a  cross  bill  for  that 
purpose.     (111.)    607. 

Accord  and  satisfaction. 
An  accord  between  the  plaintiff  and  a 
third  person  as  to  the  subject-matter  of 
suit,  and  a  satisfaction  moving  from  such 
third  person  to  the  plaintiff,  who  accepts 
and  r^ins  it,  are  held  to  be  available  in 
bar  of  the  action  if  the  defendant  has  either 
authorized  or  ratified  the  settlement.  (M. 
J.)  87. 

Writ  and  process. 

A  traveling  salesman  of  a  foreign  corpora- 
tion sent  to  investigate  the  controversy  out 
of  which  a  cause  of  action  arose  is  held  to 
be  within  the  provision  of  a  statute  author- 
izing service  of  process  on  a  foreign  corpora- 
tion by  serving  personally  any  agent  there- 
of within  the  limits  of  the  state.  (S.  C.) 
146. 

A  railroad  company  which  organizes  a 
company  to  construct  an  extension  of  its 
system  into  another  state,  and  through  it 
operates  such  extension,  is  held  to  be  prop- 
erly regarded  as  doing  business  in  the  latter 
stat<»,  so  as  to  be  liable  to  suit  there,  on 
55  L.  R.  A« 


causes  of  action  arising  out  of  the  state,  by 
service  of  process  upon  the  officers  of  the 
new  company.     (Tex.)    861. 

A  defendant  is  held  to  have  no  right  to 
avoid  a  judgment  against  it  on  the  ground 
that  its  agent  on  whom  the  process  was 
served  misapprehended  the  nature  of  the 
act,  believing  he  was  not  the  proper  person 
to  receive  service,  and  therefore  failed  to  no- 
tify defendant,  which  was  thereby  deprived 
of  the  opportunity  of  making  a  defense. 
(G.  C.  App.  8th  C.)  538. 

Survival  of  action. 
A  judgment  for  alimony  in  favor  of  a  wife 
the  right  to  which  becomes  vested  by  force 
of  statute  upon  a  decree  of  divorce  for  the 
fault  of  the  husband.  Is  held  to  be  a  debt 
against  the  husband,  subject  only  to  varia- 
tion in  amount  in  case  of  appeal,  which 
upon  the  death  of  both  parties  pending  ap- 
peal will  survive  in  favor  of  the  personal 
representative  of  the  wife,  and  against  the 
personal  representative  of  the  husband. 
(Ohio)  704. 

Revival  of  action. 
An  action  for  libel  against  a  corporation, 
which  abates  by  the  expiration  of  the  cor- 
porate charter,  is  held  to  be  properly  r^ 
vived  against  the  trustees  of  me  aubuived 
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corporation  in  office  at  the  time  of  dissolu- 
tion.    (N.  Y.)  777. 

Intervention, 
A  simple- contract  creditor,  who  has  no 
lien  tm  the  property,  is  held  to  have  no 
ri<;ht  to  intervene  in  a  suit  in  equity  for 
tlie  appointment  of  a  receiver  of  partner- 
ship property  and  secure  a  judgment  against 
the  partnership  and  one  of  its  members,  bUt 
is  relegated  to  an  action  at  law,  the  defend- 
ants being  entitled  to  a  trial  by  jury.  (N. 
M.)   745. 

Subrogation, 
A  landlord  responsible  for  the  defective 
condition  of  an  automatic  flre-extinguishing 
apparatus  on  the  leased  premises  is  held  not 
to  be  able  to  avoid  liability  to  one  who  in- 
sured the  tenant  against  loss  on  account  of 
the  apparatus,  and  who  has  been  subrogated 
to  his  claim  against  the  landlord  for  a  loss, 
on  the  ground  that  he  was  negligent  in  tak- 
ing the  risk.     (Mich.)    616. 

Damages. 
A  provision  for  the  retention  of  15  cents 


the  seller,  giving  him  an  option  on  the 
it  is  held  that  specific  performance  will  not 
be  enforced,  because  the  contract  is  too  in- 
definite, and  performance  by  a  receiver 
would  unduly  tax  the  superintendence  of 
the  court    (Miss.)   328. 

Injunction, 

The  opening  of  mines  and  mining  of  ooal 
by  the  owner  of  a  determinable  fee  in  prop- 
erty, of  which  the  coal  constitutes  the  chief 
value,  is  held  not  to  be  such  waste  aa  can 
be  enjoined  by  the  owners  of  the  expectancy, 
who  claim  under  an  executory  devise.  (111.) 
701. 

Garnishment. 

Plaintiff  in  an  action  to  recover  money  is 
held  to  have  no  rifi^ht  to  summon  or  charge 
himself  as  garnishee  therein,  under  stat- 
utes providing  that  in  case  the  garnishee 
fails  to  answer  the  court  may  render  judg- 
ment against  him,  and  giving  plaintiff  the 
ri^ht  to  an  execution  in  case  the  gamiahee 
fails  to  pay.    (Kan.)  353. 

Limitation  of  actions. 
The  statute  of  limitations  against  an 


per  100  feet  from  the  contract  price  of  logs  i  *.  *  .  •  .  ^  av  -^4.1-  «  iT  iT 
to  be  cut  and  delivered,  upon  all  logs  not!  ^^^JZ  ^^  1  .iT  ^  "^  ^ ■  '"*  "**  '^'^'^, 
delivered  by  a  specified  date,  is  held  to  ^e  T"  k^""*"^^!  ^  i^"ffi««^cy  of  a  wall 
T.rnrw.rW    .Lar^L    o.    n„«    fnr    linni^of.^   built  by  a  rwlroad  compauy  whcu  oonstnict- 


properly    regarded    as    one    for    liquidated 
damages,  and  not  as  a  penalty.     (Ky.)  275. 

Pleading. 
To  maintain  a<i  action  against  an  infant 
for  the  value  of  food  and  lodging  furnished 
it,  it  is  held  not  to  be  necessary  to  state 
in  the  declaration  that  defendant  had  no 
father,  or  other  person  standing  in  loco  pa- 
rentiSf  who  could  support  it,  either  at  c(Nn- 
nion  law  or  under  a  statute  requiring  the 
complaint  to  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause 
of  action.    (N.  Y.)  781. 

Removal  of  ca^ises. 


ing  its  tracks  in  a  cut  alongside  of  the  prop- 
erty is  held  to  begin  to  run  when  the  injury 
occurs,  and  not  at  the  time  of  the  comple- 
tion of  the  wall.     (N.  J.)  81. 

An  action  for  wrongful  death  having  been 
properly  brought  by  the  personal  represen- 
tative of  the  deceased,  by  the  filing  of  a 
valid  summons,  but  the  declaration  being  a 
nullity  because  the  statutory  beneficiaries 
are  not  named,  it  is  held  that  a  new  declara- 
tion may  be  filed  for  the  purpose  of  naming 
them,  even  after  the  limitation  period  has 
elapsed.     (Tenn.)  471. 

The  relation  of  principal  and  surety  be- 


A    nonresident    railroad     company     sued  |  tween  mortgagors  and  a  purchaser  of  the 


jointly  with  its  resident  agent  for  injuries 
caused  by  the  latter's  negligence  is  held  to 
liave  no  right  to  remove  the  suit  to  a  Fed- 
eral court,  although  the  agent  was  joined 
to  prevent  such  removal.    (Ky.)   603. 

Question  of  negligence  for  jury. 
Undisputed  facts  in  a  negligence  case  are 
lield  not  to  entitle  the  court  to  determine 
the  question  of  negligence  as  a  matter  of 
law  by  instructing  the  jury  that  defendant 
was  guilty  of  negligence,  where  the  facts 
show  the  exercise  of  some  degree  of  care,  at 
least.      (Or.)   810. 

Levy. 
A  legal  levy  on  personal  property,  of  a 
writ  of  execution  valid  on  its  face  issued  on 
a  judgment  voidable  only,  and  not  void,  and 
taking  possession  of  the  property  levied  up- 
on by  the  officer  serving  the  writ,  are  held 
to  place  the  property  in  custodia  legis. 
(Neb.)   280. 

Specific  performance, 
Tn  case  of  a  contract  to  purchase  standing 
timber  situated  on  fourteen  different  tracts 
in  two  counties  of  a  state  and  scattered  over 
more  than  5,000  acres,  to  manufacture  it 
iiiio  lumber,  and  resell  certain  portions  to 
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mortgaged  property,  who  assumed  and 
affreed  to  p^y  the  mortgage,  being  recog- 
nized and  accepted  by  the  mortgagee,  and 
the  cause  of  action  against  the  purchaser 
being  barred  by  the  statute  of  limitations, 
it  is  held  that  an  action  against  the  mortga- 
gors or  surety  is  also  barred.    (Kan.)   552. 

An  interest  in  mining  property  is  lost  be- 
cause of  laches,  where  the  person  entitled 
thereto,  although  he  has  performed  the  con- 
ditions of  a  trust  under  which  he  has  be- 
come entitled  to  a  deed  for  his  interest, 
leaves  the  jurisdiction  at  a  time  when  the 
property  is  of  doubtful  value,  and  delays  to 
assert  his  interest  for  eight  years,  during 
which  time  other  persons  expend  large  sums 
in  the  development  of  the  property,  and 
make  it  valuable.     (N.  M.)  658. 

A  part  payment  of  a  debt  barred  by  the 
statute  of  limitations,  under  an  agreement 
to  pay  the  whole  debt  in  instalments,  is  held 
not  to  sustain  an  action  for  the  whole  debt 
at  once,  but  only  for  the  instalments  which 
have  become  due  when  the  action  is  com- 
menced.    (Mass.)   321. 

A  cause  of  action  for  injury  for  the  sub- 
sidence of  the  surface  over  a  mine  is  held 
to  arise,  so  as  to  start  the  running  of  the 
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Btatutfe  of  limitations,  at  the  time  of  the  re- 
moval of  the  support,  and  not  at  that  of  the 
resulting  subsidence.     (Pa.)    410. 

Actum   against   third  person  for  inducing 

discharge. 
One  employed  to  do  work  for  an  indefinite 
time  is  held  to  have  no  right  to  maintain 


an  action  against  his  employer  for  terminat- 
ing the  employment  by  reason  of  a  conspira- 
cy between  the  employer  and  others  not  to 
employ  persons  who  within  a  certain  time 
had  been  in  the  employment  of  either  con- 
spirator.    (Kan.)   27 !• 


IX.  Criminal  Law  aitd  Practice. 


Arrest, 
A  peace  officer  attempting  to  make  an  ar- 
rest for  unlawfully  carrying  arms  is  held 
to  be  bound  to  make  known  to  accused  un- 
der what  authority  the  arrest  is  made,  al- 
though by  statute  he  has  power  to  make  the 
arrest  without  warrant,  where  he  is  by  stat- 
ute required  in  executing  warrants  to  make 
known  his  authority.    (Tex.)   866. 

Change  of  judge  during  trial, 
A  change  of  judge  without  defendant's 
consent  during  trial  of  a  criminal  case  when 
the  argument  to  the  jury  is  in  progress  is 
held  to  cause  a  mistrial,  although  the 
judges  belong  to  the  same  circuit,  and  the 
statute  permits  such  judges  to  interchange 
with  each  other  and  perform  each  other's 
duties.    (111.)  240. 

Evidence. 
Bvidence  of  the  conduct  of  a  bloodhound 
in  baying  the  accused  is  held  to  be  inadmis- 
sible upon  trial  of  an  indictment  for  larceny 
in  corroboration  of  a  confession  of  the  ac- 
complioe.     (N.C.)  97. 

Misconduct  of  juror, 
A  mere  business  or  other  conversation  by 
a  juror  with  another  person,  entirely  for- 
eign to  the  case  on  trial,  in  the  presence 
and  hearing  of  the  sheriff  and  other  jurors, 
aliJiongh  reprehensible,  is  held  not  to  render 
the  verdict  void.    (W.^Va.)    176. 

Witnesses. 
A  county  attorney  trying  a  criminal  case 
is  held  not  to  be  incompetent  by  statute  or 
legal  policy  from  testifying  in  behalf  of 
the  defendant  as  to  contradictory  state- 
ments made  by  one  of  the  state's  witnesses 
on  a  former  trial  ol  the  case.  (Kan.)  231* 
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Habeas  corpus. 

A  receiver  who  has  been  imprisoned  as  in 
contempt  of  court  for  failure  to  comply  with 
an  order  for  the  delivery  of  funds  in  his 
hands  is  held  to  have  no  right  to  be  dis- 
charged under  a  writ  of  habeas  corpus  sued 
out  before  another  judge,  on  the  ground 
that  he  is  unable,  by  reason  of  his  poverty, 
to  comply  with  tJie  order.    (Ga.)   225. 

Under  habeas  corpus  to  inquire  into  the 
validity  of  the  arrest  and  custody  of  a  fugi- 
tive from  a  foreign  state  held  on  an  extra- 
dition warrant,  it  is  held  that  the  court 
will  not  extend  its  inquisition  beyond  the 
rendition  warrant  to  ascertain  whether  the 
prisoner  had  been  previously  unlawfully  ar- 
rested, or  was  in  unlawful  custody  at  the 
time  such  warrant  was  served  upon  him. 
(Minn.)  325. 

Death  penalty. 
A  statute  prescribing  the  death  penalty  for 
assault  upon  a  train  with  intent  to  com- 
mit robbery  or  other  felony  is  held  not  to 
prescribe  a  cruel  and  imusual  punishment. 
(N.  M.)   90. 

Uncontrollable  impulse. 
The  existence  of  an  uncontrollable,  insane 
impulse  to  commit  a  crime  known  to  be  suck 
is  held  not  to  modify  the  criminal  respon- 
sibility for  the  act.    (Me.)   373. 

That  the  impulse  to  steal  is  inspired  bj 
avarice  or  greed  is  held  not  to  preclude  the 
defense  of  insanity,  if  the  will  power  is 
weakened  to  such  an  extent  as  to  leave  the 
afflicted  one  powerless  to  control  the  im* 
pulse.    (Iowa)  378. 
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Jketion.     See  Insubancb. 

Appeal.     See  Bonds. 

Assanltf  upon  passenger ;  carrier's  liabil- 
ity 718 

JLttacliiBenti  of  shares  of  stock  In  foreign 
corporation: — (I.)  Introductory;  (II.) 
liability  of  rights  or  shares  to  attach- 
ment or  garnishment;  (III.)  presence 
or  absence  of  certificates;  (IV.)  con- 
clusion 706 

^ttorneyiu     See  Govsbnob. 

BanlcrnptcTl  set-off  In  bankruptcy  cases : 
— (I.)  Debts  or  claims  existing  and 
mature  at  the  time  of  insolvency: 
(ai  In  general;  (b)  provability  of 
debt;  (o)  unliquidated  damages;  (d) 
breach  of  contract;  (e)  security  for 
particular  debt,  or  special  directions 
or  agreements  as  to  application  or  pay- 
ment of  funds:  (1)  In  general;  (2) 
brokers  or  agents;  (3)  banking  and 
commercial  paper;  (f)  debtors  and 
creditors  in  same  right:  (1)  in  gen- 
eral; (2)  joint  or  partnership  debts; 
(3)  corporations;  (4)  agents,  factors, 
and  brokers:  (a)  in  general;  (b)  in- 
surance brokers;  (6)  trustees;  (6)  ■ 
executors  and  administrators;  (7) 
husband  and  wife;  (8)  assignee  In 
bankruptcy ;  (g)  unpaid  shares  of  cor- 
porate stock;  {h)  bank  deposits:  (1) 
bankruptcy  of  bank:  (2)  bankruptcy 
of  depositor;  (i)  other  banking  trans- 
actions and  commercial  paper ;  U)  li^- 
•urance  matters;  (k)  landlord  and  ten- 
ant; (I)  overpayment  In  composition 
proceedings;  (II.)  debts  created,  or 
claims  arising,  after  insolvency:  (a) 
In  general ;  (6)  agreement  to  pay  cash 
or  by  bill  of  exchange ;  (o)  debtors  and 
creditors  In  same  right:  (1)  agents 
and  factors ;  (2)  executors  and  admin- 
istrators; (d)  bank  deposits:  (1)  de- 
posits by  trustee  in  bankruptcy  in  bank 
which  subsequently  becomes  bankrupt ; 
<2)  bankruptcy  of  depositor ;  (e)  other 
banking  transactions  and  commercial 
paper;  (f)  landlord  and  tenant;  (g) 
expenses  of,  or  payments  by,  assignees 
for  creditors;  (h)  payments  by  bank- 
rupt; (<)  set-off  of  cosis;  U)  set-off 
after  discharge;  (III.)  Immaturity  of 
debts  or  claims  at  time  of  Insolvency : 
(a)  in  general ;  (b)  uncertainty  or  con- 
tingency of  claims ;  (o)  breach  of  con- 
tract; (d)  security  for  particular  debt 
or  special  directions  or  agreements  as 
to  application  or  payment  of  funds: 
(1)  in  general;  (2)  banking  and  com- 
mercial paper;  (e)  debtors  and  credit- 
ors in  same  right :  (1)  in  general ;  (2) 
agents,  factors,  and  brokers:  (a)  in 
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general;  (b)  insurance  brokers;  (8) 
executors  and  administrators;  if) 
bank  deposits:  (1)  bankruptcy  of 
bank;  (2)  t>ankruptcy  of  depositor; 
ig)  other  banking  transactions  and 
commercial  paper:  (1)  In  general; 
(2)  accommodation  acceptor  or  In- 
dorser;  (h)  Insurance  matters:  (1) 
life  Insurance ;  (2)  fire  and  marine  in- 
surance ;  (i)  landlord  and  tenant :  (/> 
principal 'and  surety;  (,k)  annuities; 
(IV.)  debts  or  claims  assigned:  (a) 
In  general;  (b)  partnership;  (o)  bank 
deposits:  (1)  bankruptcy  of  bank;  (2) 
bankruptcy  of  depositor;  (d)  other 
banking  transactions  and  commercial 
paper;  (e)  insurance  matters;  (V.) 
bankruptcy  of  third  persons;  (VI.) 
form  of  action ;  (VII.)  effect  of  prov- 
ing claim;  (VIII.)  extent  of  set-off; 
(IX.)  conclusion  88 

Bight  of  creditor  to  set  off  new  credits 
given  after  receiving  a  preference  344 

Benevolent  ■ocietleat  application  of  ac- 
crued benefits  upon  dues  or  assess- 
ments accruing  on  a  benefit  certificate  606 

Bonds  I  penalty  as  limit  of  liability  on 
statutory  bond: — (I.)  Scope;  (II.) 
the  original  rule;  (III.)  exception 
when  equitable  relief  is  sought;  (IV.) 
exception  as  to  bonds  for  money  or  for 
direct  performance  by  sureties;  (V.) 
tho  modem  rule  allowing  Interest :  (a) 
statement  of  and  reasons  for;  (b) 
measure  of  recovery  under;  (VI.)  al- 
lowance for  costs;  (VII.)  application 
of  rules  to  particular  classes  of  bonds : 
(a)  general  statement  as  to;  (b) 
bonds  -for  appeal  or  writ  of  error ;  (o) 
certiorari  and  supersedeas  bonds;  (d) 
injunction  bonds;  (a). replevin  bonds; 
if)  bail  bonds;  ig)  administration 
bonds:  ih)  guardians'  bonds;  ii) 
treasurers',  collectors',  and  paymas- 
ters' bonds;  (/)  sheriffs'  and  con- 
stables' bonds ;  ik)  bonds  of  other  pul>- 
lic  officers  and  contractors  generally; 
(2)  indemnity  bonds;  (m)  bonds  In 
bastardy  proceedings ;  (n)  stipulations 
for  release  in  admiralty;  (VIII.)  con- 
clusion 881 

Cnrrlem;  liability  of  carrier  for  baggage 

not  accompanied  by  a  passenger  650 

Liability  for  assault  upon  passenger  by 
strikers,  mob,  or  third  person  718 

Code.    See  Statutes. 

Conflict  of  laws)  does  les  rei  9it<B  with 
respect  to  interest  and  usury  necessa- 
rily control  in  an  action  to  foreclose 
a  mortgage  on  real  property  088 

Copyrlarltt.     See  Sals. 
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Corporations!  liability  of  directors  to 
corporation: — (I.)  Standard  or  de- 
gree of  care :  (a)  relation  of  direct- 
ore  to  corporation,  generally;  (b) 
general  principles;  (o)  gross  or  ordi- 
nary negligence;  (d)  standard  of  rea- 
sonable care ;  (e)  nonfeasance  and 
misfeasance ;  (/)  questions  of  law  or 
fact;  burden;  (II.)  liability  for  acts 
in  excess  of  their  power:  (a)  in  gen- 
eral; (5)  as  affected  by  mistake;  (o) 
cflTect  of  assent  or  acquiescence ;  (III.) 
liability  for  their  own  acts  and  omis- 
sions with  respect  to  matters  within 
their  authority :  (a)  general  rule ; 
(b)  specific  application :  (1)  loans  and 
investments;  (2)  other  transactions; 
ilY.)  liability  for  misconduct  of  ex- 
ecutlTe  officers  and  employees;  (V.) 
liability  for  acts  and  omissions  of  co- 
directors:  (a)  in  general;  (b)  nonat- 
tendance  at  meetings;  (o)  duty  to 
protest  and  oppose;  (d)  partial  par- 
ticipation; (0)  acts  and  omissions  of 
committees ;  (VL)  liability  as  affected 
by  compensation;  (VII.)  measure  of 
damages;  items  of  loss;  (VIII.)  sum- 
mary 761 
Foreign ;  attachment;  shares  of  stock  of  796 

Covenant.     See  Saud. 

Criminal  law.     See  Witnrssbs. 

Garnlslimenti  right  of  plaintiff  to  sum- 
mon or  charge  himself  as  garnishee      353 
Of  shares  of  stock  in  foreign  corporation  79<5 

Governor  I  power  to  employ  counsel  for 

the  state  498 

Power  to  veto  part  only  of  a  statute        882 

Insnrancei  forfeiture  of  life  insurance 
by  false  representations  with  respect 
to  previous  applications  for  Insurance : 
— (I.)  Rule  where  the  statement  is  a 
mere  representation :  (a)  generally ; 
(b)  proof  of  materiality;  (II.)  rule  as 
to  statements  made  material  by  agree- 
ment;  (III.)  rule  as  to  warranties; 
(IV.)  construction  with  reference  to 
distinction  between  representations 
and  warranties:  (V.)  falsity  which 
will  work  forfeiture :  (a)  general 
rules;  (b)  omission  to  state  all  other 
insurance ;  (c)  waiver  by  receipt  of  de- 
fective answer;  (d)  wrong  answers  by 
agent :  (e)  what  constitutes  failure  or 
refusal  to  issue ;  (/)  effect  of  qualifi- 
cation as  to  knowledge  or  belief; 
(VI.)  waiver  of  forfeiture:  (a)  by 
acting  with  knowledge  of  falsity;  (b) 
notice  from  taking  previous  applica- 
tion ;  (c)  preparation  to  pay  as  a 
waiver ;  (d)  attempted  rescission  on 
other  grounds  as  waiver;  (VII.)  stat- 
utes prohibiting  forfeiture  for  imma- 
terial misrepresentations;  (VIII.)  ap- 
plication to  mutual  aid  and  benefit 
societies;    (IX.)    conclusion  122 

Action  on  Lloyd's  policies  of  Insurance: 
— (I.)  Whether  the  action  must  pri- 
marily be  against  the  attorney  In  fact ; 
(II.)  Joinder  and  misjoinder;  (III.) 
several  and  joint  liability:  (IV.) 
judgment;  (V.)  proofs  of  loss:  (VI.) 
power  and  duties  of  agents,  attorneys, 
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and  brokers;  (VII.)  risk  and  contrlba- 
tlon;  (VIII.)  concealment  of  facts  by 
the  Insured;  (IX.)  warranty;  (X.) 
valid. o'  of  policy:  (XI.)  summary  199 

Interest..    8ee  CoNFiiier  of  Laws. 

Jndarnftent.     See  Lfivx  and  Seizukb. 

Landlord  and  tenant)  liability  for 
ejecting  sick  tenant,  lodger,  or  other 
occupant  from  building  when  right  of 
occupancy  has  terminated  258* 

I«aat  elcar  elianee.     See  NBGuaSNCB. 

iieirlslatvire.     See  Statutes. 

Le-vr  and  seUinre;  effect  of  levy  under 
void  or  voidable  judgment: — (I.)  In 
general ;  (II.)  right  to  replevy  prop- 
erty from  levying  officer  28(h 

lilen.     See  Mobtgage. 

Llntltatlon  of  actions  t  effect  of  pay- 
ment on  conditions  to  take  a  debt  out 
of  the  bar  of  the  statute  of  limitations  32<> 

Mob.     See  Cabkibbs. 

Hortiraare.  See  also  Conflict  of  Laws. 
Extension  of  lien  of,  by  renewal  of  se- 
cured debt: — (I.)  Scope  of  note;  (II.) 
as  against  original  debtor  and  mort- 
gagor ;  (III.)  as  against  subsequent  en- 
cumbrancers or  grantees;  (IV.)  effect 
of  renewal  by  one,  to  secure  whose  debt 
mortgage  was  given  by  another;  (V.) 
absence  from  state  as  operating  to  re- 
new debt;  (VI.)  under  provision  of 
particular  statute  or  Code  673 

Ifearllarence)  doctrine  of  last  clear 
chance : — (I.)  Origin,  function,  and 
mode  of  operation  of  doctrine;  (II.) 
the  application  of  the  doctrine  In  the 
different  Jurisdictions;  (III.)  sum- 
mary 413 

Patents.     See  Sai«b. 

Poor  and  poor  lawai  liability  of  alleged 
pauper,  or  his  estate,  to  pay  for  sup- 
port or  gifts  obtained  on  the  ground 
of  poverty: — (I.)  Liability  at  com- 
mon law;  (II.)  liability  under  stat- 
utes: (III.)  appropriating  proceeds  of 
labor;  (IV.)  where  the  pauper  co-op- 
erates In  the  application  of  his  prop- 
erty to  his  support ;   (V.)  summary      57t 

Principal  and  snrety.     See  Bonds. 

Sale  I  right  of  purchaser  of  personal  prop- 
erty to  sell  or  use  it  free  from  restric- 
tions affecting  it  In  the  hands  of  the 
vendor: — (I.)  In  general;  (II.)  copy- 
righted articles,  electrotype  plates, 
etc.;  (III.)  patented  articles:  (a)  in 
general;  (b)  purchase  from  assignee 
of  limited  territory:  (1)  for  use  out- 
side of  territory;  (2)  for  sale  outside 
of  territory ;  (o)  purchase  in  foreign 
country;  (IV.)  conclusion  631 

8et-Oir.     See  Bankbuftct. 

Statutes.     See  also  Qovebnob. 

Power  of  legislature  to  enact  a  code  or 
compilation  of  laws  or  amend  many 
or  undesignated  sections  thereof,  by  a 
single  statute : — (I.)  Enactment :  (a) 
in  general ;  (b)  embodying  in  adopting 
act ;  (o)  reading ;  (d)  sufficiency  of 
title;  («)  plurality  of  subject;  (II.> 
amendment:  (a)  sufficiency  of  title: 
(1)  In  general:  (2)  designating  sec- 
tions amended  by  number  alone;   (S> 
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failure  to  designate  Bectiona  amended 
In  any  manner;  (2»)  plurality  of  sub- 
ject; (o)  re-enacting  and  publishing 
at  full  length ;   (III.)  conclusion 

S-trlken.     See  Cabbibrs. 

Timber;  conveyance  of  title  to  standing 
timber  without  conveying  title  to  land : 
— (1.)  In  general ;  (II.)  nature  of  pur- 
chaser's estate;  (III.)  incidental 
rights  of  purchaser;  (IV.)  prerequi- 
sites to  passing  of  title ;  selection  of 
trees;  (Y.)  payment  of  purchase 
price ;  (VI.)  what  timber  included  in 
conveyance :  (a)  in  general ;  (h)  size 
of  timber  generally ;  (c)  mode  of  de- 
termining size;  (d)  time  of  determin- 
ing size  and  suitability;  (VII.)  for 
what  purpose  timber  may  be  used; 
(VIII.)     when    timber    must    be 


883 


moved ;  forfeiture  of  rights  In :  (a) 
where  particular  time  specified  in  con- 
tract :  (1)  in  general ;  (2)  effect  of 
failure  to  remove  In  time  specified ; 
(3)  construction  of  contract  as  to  time 
of  removal;  (4)  what  constitutes  a  re- 
moval ;  (5)  necessity  of  removing  as 
well  as  cutting;  (6)  extension  of  time 
to  remove ;  (b)  where  no  time  specified 
In  contract:  (1)  In  general;  (2)  what 
Is  a  reasonable  time  for  removal,  and 
how  determined;  (8)  notice  to  re- 
move; (IX.)  summary 

Uiinry.     See  Conflict  of  Laws. 

Vendor  and  pnrel&aiier.     See  Timber. 

Veto.     See  Govbrnob. 

'Witnemies;  competency  of  prosecuting  at- 
torney aa  witnew 


513 
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OPINIONS,  NOTES  AND  BEIEFa 

(Separate  Index  to  Notes  precedes  this.) 


ABATEXCENT* 

See  Action  or  Suit,  8-1  L 

ABUSE  OF  PROCESS. 

See  also  Negligence,    10;    Wbit  and 
Process,  Notes  and  Briefs. 

Removing  a  tenant  from  the  leased 
premiseB  in  which  he  and  his  family  are 
living,  under  a  judgment  of  forcible  entry 
and  detainer,  on  a  cold  day,  at  a  time  when 
his  child  is  visibly  broken  out  with  measles, 
is  an  abuse  of  legal  process  which  will  ren- 
der the  landlord  liable  for  the  injurious  con- 
sequences to  the  child,  although  he  has  pro- 
cured a  certificate  from  her  physician  to  the 
effect  tliat  removal  will  not  injure  her 
health.    Bradshaw  v.  Frazier   (Iowa)     258 

ACCORD  ANB  SATISFACTION. 

An  accord  between  the  plaintiff  and  a 
third  person  as  to  the  subject-matter  of  the 
suit,  and  a  satisfaction  moving  from  such 
tliird  person  to  the  plaintiff,  who  accepts 
and  retains  it,  are  available  in  bar  of  the 
action,  if  the  defendant  has  either  author- 
ized or  ratified  the  settlement.  Jadkson  v. 
Pennsylvania  K.  Co.   (N.  J.  Err.  &  App.) 

87 
ACTION  OR  SUIT. 

On  Lloyd's  Policy,  see  Insurance,  20, 

21. 
Suit  against  State,  see  State. 

1.  A  simple-contract  creditor  who  has 
no  lien  on  the  property  cannot  intervene  in 
a  suit  in  equity  for  the  appointment  of  a 
receiver  of  partnership  property,  in  ordar 
that  it  may  be  converted  into  cash  for  the 
benefit  of  creditors,  and  secure  a  judgment 
against  the  partnership  and  one  of  its  mem- 
bers, but  is  relegated  to  an  action  at  law, 
the  defendants  l^ing  entitled  to  a  trial  by 
jury.    Flournoy  v.  Champion  (N.  M.)     745 

Joinder. 

2.  Consistent  causes  of  action  in  equitv 
arising  out  of  the  same  transaction,  which 
may  be  joined,  are  disclosed  by  a  complaint 
against  directors  of  a  corporation  and  its 
attorney  to  recover  from  the  directors  a 
Bum  which  they  had  received  for  turning 
their  offices  over  to  third  persons,  another 
Bum  received  for  surrender  of  their  stock  in 
excess  of  its  value,  and  damages  for  lasses 
resulting  from  a  conspiracy  to  wreck  the 
eorporation,  as  well  as  to  set  aside  a  con- 
tract fraudulently  made  with  the  attorn  y 
in  furtherance  of  the  conspiracy.  Bosworth 
▼.  Allen  (N.  Y.)  751 

3.  A  cause  of  action  for  damages  to  a 


tion  between  wholesalers  and  favored  retail- 
ers to  drive  other  retailers  out  of  business 
cannot  be  united  in  the  same  complaint 
with  one  by  him,  on  behalf  of  himself  and 
all  other  dealers  similarly  injured,  to  en- 
join the  illegal  acts,  under  a  statute  provid- 
ing that  causes  of  action  in  order  to  be  unit% 
ed  must  affect  all  the  parties  to  the  action. 
H" warden  v.  Youghiogheny  &  L.  Coal  Co. 
(Wis.)  823 

Wlio  may  brinff. 

4.  One  retail  coal  dealer  injured  by  a 
combination  between  wholesalers  and  fav- 
ored retailers  to  drive  other  retailers  out  of 
busin«^ss  may  maintain  an  action,  on  behalf 
of  himself  and  other  persons  similarly  in- 
jured, to  enjoin  the  illegal  act,  under  a  stat- 
ute permitting  such  suits  when  the  question 
is  one  of  common  and  general  interest  to 
many  persons.  Id. 

5.  To  enable  church  deacons  to  maintain 
a  suit  as  individuals  on  behalf  of  themselves 
and  other  members  of  the  church  to  protect 
property  rights  belonging,  to  them  jointly 
and  acquired  by  adverse  possession,  it  must 
be  Ahown  that  they  have  acquired  tit^e  by 
user,  either  by  themselves  or  through  others 
with  whom  they  are  in  privity  of  estate. 
Stewart  v.  White  (Ala.)  211 

6.  A  single  taxpayer,  even  though  a  non- 
resident, may  bring  a  suit  on  behalf  of  him- 
self and  all  others  similarly  interested, 
amounting  to  a  large  number  of  persons,  to 
recover  back  money  illegally  exacted  fot 
taxes.    Com.  use  of  Wiggins  v.  Scott  (Ky.) 

597 

7.  One  member  of  a  board  of  commis- 
sioners may  maintain  an  action  for  a  libel- 
ous publication  charging  the  commission- 
ers with  wasting  public  funds  by  favoritism 
in  letting  public  contracts,  and  he  is  not 
precluded  therefrom  by  the  possibility  that 
he  may  have  ^'oted  against  the  letting  of 
the  contract,  where  the  entire  charge  is 
false  and  malicious.  Wofford  v.  Meeks 
(Ala.)  214 

Abatement;  revlTaL 

8.  A  judgment  for  alimony  in  favor  of 
a  wife,  the  right  to  which  becomes  vested^ 
by  force  of  statute,  upon  a  decree  of  divorce 
for  the  fault  of  the  husband,  is  a  debt 
against  the  hu-.band,  subject  only  to  varia- 
tion in  amount  in  case  of  appeal,  which,  up- 
on the  death  of  both  parties  pending  appeal, 
will  survive  in  favor  of  the  personal  repre- 
sentative of  the  wife  and  against  the  per- 
sonal representative  of  the  husband.  Coff- 
man  v.  Finney  (Ohio)  794 


retail  coal  dealer  by  reason  of  a  corobina- '       9.  The  civil  death  of  corporations  is  not 
55  L.  R.  A.  62  977 
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Admiraltt — Appeal  akd  Errob. 


included  within  the  rule,  Aeiio  permmdlis 
moritnr  cum  persona,  Shayne  v.  Evening 
Post  Pub.  Co.  (N.  Y.)  777 

10.  If  the  adoption  of  the  common  law 
included  the  rule  that  the  expiration  of  a 
corporate  charter  terminated  actions  of  tcnrt 
pending  against  the  corporation,  it  has  been 
renderol  wholly  inapplicable  to  business 
corporations  by  the  subsequent  legislation 
regarding  them.  Id. 

11.  An  action  for  libel  against  a  corpora- 
tion, which  abates  by  the  expiration  of  the 
corporate  charter,  may  be  revived  against 
the  trustees  of  the  dissolved  corporation  in 
office  at  the  time  of  dissoluticML  Id. 

Notes  and  Briefs. 

43ee  also  Insitrance. 

Suit  by  one  taxpayer  in  behalf  of  him- 
self and  others;  suit  by  single  shareholder 
to  restrain  illegal  act  of  corporation.      598 

Election  of  remedies;  effect  of  discontinu- 
ing legal   proceeding  commenced.  653 

Joinder  of  legal  and  equitable  causes. 

830 
Joininff  diflferent  causes  of  action;  com- 
pelling election  between.  757 

Abatement  of  action  for  alimony  on  death 
of  parties;  revival  in  name  of  personal  rep- 
resentative. 795 

Duty  to  dismiss  bill  where  court  no  ju- 
risdiction. 747 

Dismissal  for  bringing  prematurely.    477 


Notes  and  Briefs. 

Admiralty;  jurisdiction  of  suit  for  death 
occurring  on  land;  survival  of  right  of  ac- 
tion to  representatives.  545 

ADVIiTERT. 

As  Defense  in  Suit  for  Divorce,  see 
Husband  and  Wife,  1,  2. 

Of  Divorced  Wife,  Effect  on  Right  to 
Alimony,  see  Husband  and  Wife, 
3. 

IkDVEBSE  POSSESSION. 

See  also  AanoN  or  Suit,  5. 

1.  An  unincorporated  church  society  can- 
not accjuire  title  to  real  estate  by  adverse 
possession.     Stewart  v.  White  (Aui.)       211 

2.  Adverse  possession  cannot  be  claimed, 
as  against  a  town,  of  land  within  the  boun- 
daries of  a  street  as  shown  on  a  plat  filed  in 
the  clerk's  office,  under  the  provisions  of 
W.  Va.  Laws  1845-46,  p.  139,  incorporating 
the  town,  which  declares  that  the  plat  shall 
be  conclusive  evidence  of  the  street  bounda- 
ries in  all  future  suits  and  contests  that  may 
arise  concerning  them.  McClellan  v.  Wes- 
ton (W.  Va.)  898 

Notes  and  Briefs. 

Adverse  possession;  of  highway;  applica- 
tion of  principle  of;  against  municipal  cor- 
poration; effect  of.  899 
n5  L.  R.  A. 


AGEHT. 

Insurance  Agents,  see  Insubangb,  1-5. 


Survival  of  Judgment  for,  see  Acnov 

OR  Suit,  8. 
See  also  Husband  and  Wife,  3,  Notes 

AND  Briefs. 

AMENDMENTS. 

Of  Declaraticm  after  Limitation  has 
Run,  see  LnfiTAHON  of  Actions, 
8. 

01  Pleading,  see  Pleading,  2,  Notes 
AND  Briefs. 

ANIMALS. 

1.  That  an  assault  committed  by  a  dog 
in  Jumping  upon  a  stranger  and  injuring 
him  resulted  merely  from  its  mischievous  or 
playful  propensity  will  not  absolve  the  own- 
er from  liaoility,  if  he  knew  of  its  disposi- 
tion to  commit  such  injuries,  or  knew  enough 
of  its  habits  to  convince  a  man  of  ordinary 

Srudence  of  its  inclination  to  commit  them, 
rowley  v.  Groonell  (Vt.)     *  87^ 

2.  The  mere  fact  that  a  do^  bites  a  per- 
son does  not  render  the  owner  liable  in  dam- 
ages, where  the  dog  has  always  been  of  a 
kind  temper,  and  luis  never  given  occasion 
to  suspect  that  he  would  bite,  and  the  owner 
is  in  no  way  in  fault.  Martinez  v.  Bern- 
hard  (La.)  671 

8.  A  slight  wound  from  the  bite  of  a 
dog,  greatly  aggravated  by  imprudent  trea^ 
ment,  will  not  give  rise  to  liability  for  dam- 
ages, where  both  the  attending  physicians 
trace  the  death  to  another  cause  tnan  the 
bite  of  the  animal.  Id. 

Notes  and  Briefs. 

Animals;   liability  of  owner  for  damage 
by.  671 

Dogs;  duty  to  restrain;  liability  iar  as- 
sault by;  prior  knowledge  of  viciousness  of. 

877 

ANTI-TRUST  I.AW. 

Jurisdiction  of  Action  to  Enforce,  see 
Courts,  4. 

APPEAL  AND  ERROB. 

By  Expelled  Member,  see  Benevulxnt 

Societies,  3. 
Excessiveness  of  Damages  for  Ejecting 

Passenger,  see  Damages,  4. 

1.  Appeal,  and  not  petition  to  review, 
is  the  proper  remedy  for  rejection  of  a  claim 
in  a  bankruptcy  proceeding,  which  exceeds 
$500  in  amount.  Re  Dickson  (C.  C.  A.  1st 
C.)  34^ 

2.  The  date  of  the  filing  of  a  decree  with 
the  clerk,  and  not  that  upon  which  it  was 
signed,  is  the  time  of  its  rendition  within 
the  meaning  of  f  25  of  the  bankruptcy  act 
of  1898,  requiring  an  appeal  to  be  taken 
within  ten  days  from  that  time,  where  it 
does  not  appear  where  the  decree  was  be- 
tween tiie  dates  of  signature  and  filing.  Pet- 
erson V.  Nash  Bros.  (C.  G.  A.  8th  G.)        344 
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Hearing  and  detem&inatlon. 

3.  The  examination  of  an  infant  witness 
as  to  his  competency  must  be  left,  necessari- 
ly, to  the  di8creti6n  of  the  trial  judge;  and 
this  discretion  will  not  be  reviewed  by  an 
appellate  court  unless  the  error  of  the  judge 
be  palpable  and  plain  and  amount  to  an 
abuse  of  his  discretion.  Uttermohlen  v. 
Bogg's  Run  Min.  &  Mfg.  Go.  (W.  Va.)     911 

4.  A  state  officer  who,  although  not 
subject  to  mandamus  by  a  court  having  gen- 
eral jurisdiction  to  issue  the  writ,  submits 
to  its  jurisdiction,  thereby  waives  the  ob- 
jection, and  it  cannot  be  afterwards  raised 
on  appeal.     Com.  ex  rel.  Elkin  v.  Barnett 

(Pa.)  882 

5.  A  findinff  by  the  trial  court  that  an 
agent  of  a  foreign  corporation  upon  whom 
process  was  served  was  not  such  an  agent 
as  the  statute  authorized  the  service  of  pro- 
cess upon  is  not  such  a  finding  of  fact  as 
precludes  the  appellate  court  from  examin- 
ing the  question  in  view  of  the  undisputed 
testimony  in  the  case.  Abbeville  E.  L.  & 
P.  Co.  v.  Western  Electrical  Supply  Co. 
(S.  C.)  .     146 

Prejudicial  errors. 

6.  Error,  if  any,  in  allowing  the  intro- 
duction in  evidence  of  a  deed  defective  be- 
cause executed  in  the  name  of  a  partnership 
simply,  and  not  signed  by  the  individual 
members  thereof,  is  immaterial  where  the 
deed  was  given  to  a  new  firm  composed  of 
the  members  of   the  partnership  and  one 
other,    who    afterwards    executed    a    deed 
signed  by  both  the  firm  and  the  individual 
members  thereof,  conveying  to  a  third  party 
the  property  described  in  the  first  deed,  and 
the  question  at  issue  is  whether  title  to  the  i 
property  has  passed  out  of  the  grantors  in  I 
the  first  deed  into  the  grantees  in  the  sec- ; 
end  deed.    McRae  v.  Stillwell  (Ga.)         513 

7.  A  statement  by  the  court  in  admit- 
ting in  evidence  in  a  libel  suit  a  circular 
containing  the  libelous  letter  the  republica- 
tion of  which  is  not  shown  to  have  been 
authorized  by  defendant,  to  the  effect  that 
the  circular  was  the  natural  effect  of  send- 
ing the  letter  under  the  circumstances,  is 
reversible  error  as  tending  to  lead  the  jury 
to  believe  that  the  question  of  defendant's 
responsibility  for  the  republication  is  set- 
tled by  the  court.    Coffin  v.  Brown   (Md.) 

732 

8.  The  fact  that  a  necessary  limitation 
upon  a  requested  charge  which  is  too  broad 
is  found  in  the  general  charge  cannot  have 
the  legal  effect  of  making  the  requested 
charge  sound  law,  so  as  to  constitute  its  re- 
fusal reversible  error.  Wellston  Coal  Co.  v. 
Smith  (Ohio)  99 
Costs. 

9.  Costs  will  not  be  allowed  to  either 
party  upon  reversal  of  a  decision  in  favor 
of  a  quadi  officer  of  the  law,  where  the  prop- 
osition sustaining  the  reversal  is  brought 
forward  by  the  court  of  its  own  motion.  Re 
Dickson  (C.  C.  A.  1st  C.)  349 

10.  Appellees  in  an  appeal  from  a  decree 
fixing  the  amount  due  on  a  loan  association 
65  Ij.  R.  a. 


eontract,  from  which  they  do  not  appeal, 
should  not  be  charged  with  the  costs  merely 
because  the  trial  court  did  not  adopt  the 
strictly  correct  rule  of  settlement,  where 
one  was  adopted  which  for  practical  results 
is  hardly  distinguishable  from  the  correct 
one.  and  is  quite  equitable.  Mcllwaine  v. 
Ellington  (C.  C.  A.  4th  C.)  933 

Notes  and  Briefs* 

See  also  Bonds. 

When  judgment  rendered  for  purpose  of 
appeal.  345 

Presumption  against  abuse  of  discretion 
by  court.  232 

Question  reviewable  on.  795 

Erroneous  charge  presumed  to  be  inju- 
rious. 498 

APPROPRIATIONS. 

Vetoing  Items  of  Appropriation  Bill» 
see  Statutes,  1-3. 

ARREST. 

Instruction  as  to  Duty  of  Officer  on 
Making,  see  Tbial,  15. 

A  peace  officer  attempting  to  make  an 
arrest  for  unlawfully  carrying  arms  must 
make  known  to  accused  under  what  author- 
ity the  arrest  is  made,  although  by  statute 
he  has  power  to  make  the  arrest  without 
warrant,  where  he  is  by  statute  required  in 
executing  warrants  to  make  known  his  au- 
thority.   Montgomery  v.  State  (Tez.)     805 

Notes  and  Briefs. 

Arrest;  of  person  carrying  weapon  with- 
out stating  reason.  868 

ASSAXnLT. 

Notes  and  Briefs. 

Assault;  upon  passenger;  carrier's  liabil- 
ity. 718 

ASSESSBffENTS. 

For  Street  Improvement,  within  Cove- 
nant against  Encumbrances,  see 
Covenant. 

Sufficiency  of  Allegation  as  to,  we 
Pleading,  1. 

For  Public  Improvements,  see  Pubuo 
Impbovements. 

ASSOCIATIONS. 

Injunction  against  Expulsion  of  Mem- 
ber, see  In  JUNCTION,  2. 
Bee  also  Benevolent  Societies. 

ASSUBIPSIT. 

To  Recover  Share  in  Fund  Contributed 
for  Families  of  Firemen,  see 
Equity,  1. 

ASSXJMPTIOir  OF  BISK. 

By  Steamboat  Passenger,  fiee  CABRiEBSy 

3. 
By  Servant,  see  Master  and  Servant, 

11. 
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A  certiflcate  of  stock  in  a  foreign 
corporation,  ouned  by  a  nonresident  and 
pledged  to  a  resident  for  payment  of  a  debt, 
18  subject  to  the  provisions  of  a  statute  pro- 
viding for  the  attachment  of  personal  prop- 
erty capable  of  manual  delivery,  including 
instruments  for  payment  of  money.  Simp- 
son ▼.  Jersey  City  Contracting  Co.  (N.  Y.) 

796 

Notes  and  Bancrs. 

Attachment;  situs  of  stock  of  corporation 
for  purpose  of.  157 

Of  property  in  custody  of  law;  how  made; 
postponement  of  lien.  282 

Of  shares  of  stock  in  foreign  corpora- 
tion:—  (I.)  Introductory;  (11.)  liability 
of  rights  or  shares  to  attachment  or  garnish- 
ment; (111.)  presence  or  absence  of  cer- 
tificates;   (IV.)   conclusion.  796 

ATTESTATIOlf. 

Of  Will,  see  Wiixs,  3. 

ATTORNETS. 

Governor's  Power  to  Employ,  see  Gov- 

EBNOB. 

Sufficiency  of  Finding  to  Support  Lien, 

see  Judgment,  3. 
Lien  for,  see  Lien. 

1.  Hie  right  to  practise  law  is  not  a 
natural  i  ight  inherently  possessed  by  a  wom- 
an, independent  of  legislative  authorization. 
Re  Maddox  (Md.)  298 

2.  A  code  provision  that  the  masculine 
includes  all  genders,  except  where  such  con- 
struction would  be  absurd  or  unreasonable, 
will  not  entitle  a  woman  to  admission  to  the 
bar,  under  a  provision  that  "any  male  citi- 
zen" having  certain  qualifications  shall  t>e 
80  admitted,  or  an  amendment  changing  the 
method  of  admitting  applicants,  which  deals 
alone  with  the  masculine  gender.  Id. 

3.  A  provision  for  admitting  to  the  bar 
lawyers  from  other  states  will  not  apply  in 
fovor  of  women,  when  found  in  a  statute 
providing  for  admission  to  the  bar  of  ''male 
citizens."  Id. 

Notes  and  Briefs. 

See  also  Govebnob. 

Attorneys;  competency  of,  as  witness 
against  client.  232 

Power  of  governor  to  employ.  494 

ATTORNETS'  FEES.  ' 

Against  Railroad  Company,  Discrimin- 
ation  as   to,   see   Constitutional  ; 
Law,  3-5. 

Liability  for,  on  Foreclosure,  see  Mobt- 

OAQE,  2. 

Notes  and  Briefs. 

Attorneys'  fees;  condemnation  proceed- 
ing; validity  of  provision  for.  261 

Liability  for,  of  purchaser  on  mortgnsre 
foreclosure.  874 

55  L.  R.  A. 


AUDITOB. 

Notes  and  Bbiefs. 

Auditors;  mandamus  to  compel  allowance 
of  claim;  conclusiveness  of  aetemiination 
of  board.  494 


BAGGAGE. 

Liability  for  Loss  of,  see  C 


IS. 


Proper  Mode  of  Review  in,  see 

AND  Ebbob,  1. 
Time  of  Taking  Appeal,  see  Appeai,  and 

Ebbob,  2. 

1.  That  payments  received  by  a  credi- 
tor within  four  months  of  the  bankruptcy 
of  his  debtor  were  not  on  account  of  any 
merchandise  for  the  price  of  which  he  seeks 
to  make  a  claim  in  tne  bankruptcy  proceed- 
ings will  not  take  him  out  of  the  operation 
of  I  57^  of  the  bankruptcy  act  of  1898,  re- 

auiring  surrender  of  preferences  as  a  con- 
ition  of  sliaring  in  the  assets.    Re  Dickson 
(C.  C.  A.  1st  C.)  349 

2.  Payments  on  an  account  current  will 
not  be  required  to  be  surrendered  under  S 
57^  of  the  bankruptcy  act  of  1898,  requiring 
surrender  of  preferences  as  a  condition  of 
proof  of  claims,  in  order  to  entitle  the  cred- 
itor to  prove  his  claim,  where  they  were  re- 
ceived without  any  intention  of  acquiring  an 
unjust  preference,  and  the  credits  were 
increased  during  the  period  when  they  were 
made,  so  that  the  bankrupt's  estate  has  been 
increased,  rather  than  diminished.  Id. 

Set-off. 

3.  The  amount  recoverable  from  a  pre- 
ferred creditor,  against  which,  under  9  60o 
of  the  bankruptcy  act  of  1898,  he  is  entitled 
to  set  oflT  further  credit  extended  to  the 
bankrupt  in  good  faith,  is  not  limited  to  the 
amount  of  preference  knowingly  received, 
which  may  be  recovered  by  the  trustee  un- 
der §  606,  but  includes  payments  innocently 
received,  which  he  is  entitled  to  surrender 
under  9  57g,  as  a  condition  of  proving  his 
daim  in  the  bankruptcy  proceedings.  Pet- 
erson V.  Nash  Bros.  (C.  C.  A.  8th  C.)       344 

4.  A  bankrupt's  debtor  who  in  the  rela- 
tion of  a  surety  has  paid  claims  against  the 
bankrupt  which  have  been  disallowed  in  the 
bankruptcy  proceedings  because  the  creditor 
had  accepted  a  preference  contrary  to  §  57^ 
of  the  bankruptcy  act  cannot,  on  the  theory 
of  subrogation,  set  them  off  under  {  686 
of  that  act,  allowing  set-off  only  of  claims 
provable  against  the  estate,  since  he  takes 
them  subject  to  the  disabilities  attaching  to 
them  in  the  creditor's  hands.  Morgan  v. 
Wordell    (Mass.)  33 

5.  A  debtor  of  a  bankrupt,  who  as  quasi 
surety  has  paid  claims  against  the  bankrupt, 
may,  under  9  08  of  the  bankruptcy  act,  set 
them  oflT  as  a  ''mutual  credit,"  in  a  pro- 
ceeding against  him  to  enforce  the  debt,  al- 
though they  could  not  have  been  enforced 
by  the  orisnnal  creditor,  since  the  provision 
oJF  9  686,  forbidding  set-off  of  claims  ''not 
provable  against  the  estate^"  refers^  not  to 
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claims  which  could  not  be  proved  in  the 
bankruptcy  proceeding,  but  to  those  not 
provable  in  their  nature,  that  is,  not  liqui- 
dated when  the  set-off  is  claimed.  Id. 

Notes  and  Briefs. 

Bankruptcy;  equality  between  creditors 
aimed  at;  when  payment  considered  as  pref- 
erential. 340 

Duty  of  preferred  creditor  to  elect  to  come 
in  with  other  creditors,  or  stay  out  and  keep 
amount  obtained.  350 

Set-off;  appointment  of  trustee  as  assign- 
ment, by  operation  of  law,  of  debt  to  bank- 
rupt. 35 

Set-off  in  bankruptcy  cases: — (I.)  Debts 
or  claims  existing  and  mature  at  the  time 
of  insolvency:  (a)  in  general;  (b)  prova- 
bility of   debt;    (c)   unliquidated   damages; 

(d)  breach  of  contract;  (e)  security  for 
particular  debt,  or  special  directions  or 
agreements  as  to  application  or  payment  of 
funds:  (1)  in  general;  (2)  brokers  or 
agents;  (3)  banking  and  commercial  paper; 

</)  debtors  and  creditors  in  same  right:  (1) 
in  general;   (2)  joint  or  partnership  debts; 

<3)  corporations;  (4)  agents,  factors,  and 
brokers;  (a)  in  general;  (b)  insurance 
brokers;  (5)  trustees;  (G)  executors  and 
administrators;  (7)  husband  and  wife;  (8) 
assignee  in  bankruptcy;  {g)  unpaid  shares 
of  corporate  stock;  (h)  bank  deposits:  (1) 
bankruptcy  of  bank;  (2)  bankruptcy  of  de- 
positor; (i)  other  banking  transactions  and 
oommercial  paper;    {j)   insurance  matters; 

{k)  landlord  and  tenant;  {I)  overpayment 
in  composition  proceedings;  (II.)  debts  cre- 
ated, or  claims  arising,    after    insolvency: 

(a)  in  general;  (b)  agreement  to  pay  caRh 
or  by  bill  of  exchange;  (o)  debtors  and  cred- 
itors in  same  right:   (1)  agents  and  factors; 

(2)  executors  and  administrators;  (d)  hini. 
deposits:  (1)  deposits  by  trustee  in  bank- 
ruptcy in  bank  which  subsequently  becomes 
bankrupt;  (2)  bankruptcy  of  depositor;  (e) 
ether  banking  transactions  and  commercial 
paper;  (f)  landlord  and  tenant;  {g)  ex- 
penses of,  or  payments  by,  assignees  for 
creditors;  {h)  payments  by  bankrupt;  (t) 
set-off  of  costs;   (j)  set-off  after  discharge; 

( III.)  immaturity  of  debts  or  claims  at  time 
of  insolvency:  (a)  in  general;  (b)  uncer- 
tainty or  contingency  of  claims:  (c)  breach 
of  contract;  (d)  security  for  particular  debt 
or  special  directions  or  agreements  as  to  ap- 
plication or  payment  of  funds:  (1)  in  gen- 
eral;   (2)   banking  and  commercial  paper; 

(e)  debtors  and  creditors  in  same  right:  (1) 
in  genera] ;  (2)  agents,  factors,  and  brokers: 

(a)  in  general;  (b)  insurance  brokers ;  (3) 
executors  and  administrators;  (f)  bank  de- 
posits: (1)  bankruptcy  of  bank;  (2)  bank- 
ruptcy of  depositor;  (g)  other  banking 
transactions  and  commercial  paper;  (1)  in 
general;  (2)  accommodation  acceptor  or  in- 
dorser;  {h)  insurance  matters:  (1)  life  in- 
surance; (2)  fire  and  marine  insurance;  (i) 
landlord  and  tenant;  (/)  principal  and 
surety;  (k)  annuities;  (IV.)  debts  or  claims 
assigned:  (a)  in  general;  (b)  partnership; 
(o)  bank  deposits:  (1)  bankruptcy  of  bank; 
55  L.  K.  A. 


(2)  bankruptcy  of  depositor;  (d)  other 
)anking  transactions  and  commercial  paper: 
(e)  insurance  matters;  (V.)  bankruptcy  of 
bird  persons;  (VI.)  form  of  action; 
(VII.)  effect  of  proving  claim;  (VIII.) 
3xtent  of  set-off;   (IX.)  conclusion.  33 

Right  of  creditor  to  set  off  credits  given 
ifter  receiving  a  preferenca  344 

BANKS. 

Allegations  of  Bank'^  Negligence  in  Col- 
lecting Note,  see  Puiadino,  6. 

1.  A  bank  cannot  be  held  negligent  in 
selecting,  as  agent  for  the  collection  of  a 
note  for  its  customer,  another  bank  which  is 
regarded  as  solvent,  merely  because  it  is  in 
fact  insolvent  and  makes  an  assignment  for 
creditors  soon  afterwards,  and  l&cause  the 
treasurer  of  the  corporation  making  the  note 
is  also  cashier  of  the  bank.  Second  Nat. 
Bank  v.  Merchants'  Nat.  Bank  (Ky.)        273 

2.  A  bank  which,  having  received  a  note 
for  collection,  sends  it  to  another  bank  the 
cashier  of  which  is  the  treasurer  of  the  cor- 
poration making  the  note,  at  a  time  of  great 
financial  uncer&inty,  is  negligent,  when  the 
note  is  not  collected  at  maturity,  in  failing 
to  ascertain  promptly  the  cause,  or  whether 
or  not  steps  have  been  taken  to  hold  the  in- 
dorser,  and  in  sending  forward  another  note 
of  the  same  kind  after  the  maturity  of  the 
former  one,  without  hearing  from  it.        Id. 

3.  A  bank  which  has  received  commercial 
paper  for  collection  and  forwarded  it  to  an 
agent  bank  is  negligent  in  not  sending  a 
tracer  promptly  when  the  paper  is  not 
heard  from  at  maturity,  or  in  allowing  the 
matter  to  run  along  without  hearing  from 
the  tracer,  or,  in  case  it  is  heard  from,  in 
not  notifying  the  owner  of  the  paper  of  the 
true  situation,  or  taking  any  steps  to  pro- 
tect his  interest.  Id. 

• 
BENEVOLENT  SOCIETIES. 

As  to  Matters  of  Insurance  by,  see  In- 
surance. 

1.  Affirmative  action  on  the  part  of  the 
society  is  not  necessary  to  terminate  the 
rights  of  a  member  of  a  mutual  benefit  so- 
ciety with  reference  to  the  benefit  fund,  for 
violation  of  the  rules  of  the  order,  where  the 
contract  provides  that  there  shall  be  no  lia- 
bility upon  any  certificate  of  membership 
unless  the  member  shall  have  complied  with 
all  such  rules,  although  such  action  would 
be  necessary  to  expel  him  from  membership. 
Langnecker  v.  Trustees  of  Grand  Lodge  A. 
O.  U.  W.  (Wis.)  185 

2.  Tender  of  further  dues  and  assess- 
ments by  a  member  of  a  mutual  benefit  so- 
ciety is  not  necessary  to  preserve  his  rights 
after  receiving  notice  of  his  expulsion  from 
the  society  and  that  no  more  money  will  be 
received  from  him.  Id. 

3.  No  appeal  is  necessary  from  an  in- 
ferior to  a  superior  tribimal  of  a  mutual 
benefit  society  to  avoid  the  effect  of  an  ab- 
solutely void  expulsion  of  a  member.  *       Id. 

4.  A  by-law  of  a  mutual  benefit  society 


im 
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requiring  tlie  expulsion  of  a  member  who 
engafiee  in  a  certain  business  by  necessary 
implication  prohibits  such  business,  so  that 
his  engaging  in  it  will  be  a  violation  of  the 
rules  of  the  society.  Id. 

5.  A  by-law  of  a  mutual  benefit  society, 
which  provides  that  any  member  of  the  or- 
der who  shall  after  a  certain  date  enter  into 
a  certain  business  shall  be  expelled  from  the 
order,  will  apply  to  a  member  not  engaged 
in  such  business  at  the  time  mentioned,  al- 
though he  has  fonnerly  been  so  engaged. 

Id* 

Notes  and  Bbietb. 

Benefit  locieties ;  member  chargeable  with 
knowledge  of  laws  of;  expulsion  of  member; 
right  to  notice  and  hearing;  failure  to  ap- 
peal to  higher  tribunal;  effect  of  failure  to 
pay  assessments;  refusal  to  accept  assess- 
ments as  waiver  of  subsequent  tender.      186 

Application  of  accrued  benefits  upon  dues 
or  assessments  accruing  on  a  benefit  certifi- 
eate.  fi05 

BICTCXJS8.       • 

Injury  while  Riding  on  Sidewalk^  see 
Highways,  I. 

1.  The  riding  of  a  bicycle  upon  a  side- 
walk is  not  an  unlawful  act  at  the  common 
law.     Lee  v.  Port  Huron   (Mich.)  308 

2.  Charter  power  to  regulate  the  use  of 
sidewalks  authorizes  an  ordinance  permit- 
tine  the  riding  of  bicycles  on  them,  where 
«u<m  act  will  not  amount  to  a  nuisance.    Id. 

Notes  and  Bbiefs. 

Bie^cle  as  vehicle;  rights  of  rider;  right 
to  ride  on  sidewalk;    liability  to  pay  toll. 

308 


For   Public    Contract,    see  Contraots, 
18-21. 

BILLS  AND  NOTES. 

Negligence  in  Collecting,  see  Banks. 
Provision  against  Payment  with  Money 

Borrowed  from  Third  Person,  see 

Contracts,  10,  II. 
Negligence  of  Bank  in  Collecting,  see 

Pleading,  6. 

No  liability  in  favor  of  a  bona  fide 
purchaser  of  a  negotiable  paper  attaches  to 
the  maker,  where  it  was  drawn  and  signed, 
but  not  delivered  or  intended  to  be  delivered, 
but  was  obtained  by  the  payee  by  theft,  with- 
out gross  carelessness  or  recklessness  on  the 
part  of  the  maker.    Salley  v.  Terrill  (Me.) 

730 

Notes  and  Briefs. 

Bills  and  notes;  demand  and  notice  of  non- 
payment necessary  to  bind  indorser.        273 

Order  on  one's  self  as  bill  of  exchange; 
proving  agent's  author!^  to  execute;  obtain- 
ing without  delivery ;  effect  of.  730 

BLOODHOUND. 

Evidence  of  Conduct  of,  see  Evidenob, 
IS. 
65  L.  H.  A. 


BONA  FIDE  PURCHASER. 

See  Bonds.  Notes  and  Bbiefs. 

BONDS. 

Federal   Court   Following  State  Dad- 
sions   as   to  Constructioii  of,   see 

COUBTS,  5. 

Extent  of  Recovery  on,  see  Damages,  1. 
Estoppel  by  Recitals  in,  see  Estoppiz., 

3-6. 
Rendition  of  Judgment  against  Surely 

on,  see  Judoicent,  1. 

Notes  and  ^bxefs. 

Bonds;  purchaser  charged  with  notice  <rf 
law  granting  power  to  issue,  and  of  consti- 
tutional provisions  authorizing  issue;  es- 
toppel by  recitals  in;  rights  <rf  bona  fide 
purchaser.  366 

Surety's  right  to  complete  contract  on 
principal's  default;  extent  of  surety's  lia- 
bility on  penal  bond.  382 

Penalty  as  limit  of  liability  on  statutory 
bond : —  ( I. )  Scope ;  ( II. )  the  original  rule ; 
(III.)  exception  when  equitable  relief  is 
sought;  (Iv.)  exception  as  to  bonds  for 
money  or  for  direct  performance  by  sure- 
ties; (V.)  the  modem  rule  allowing  inter- 
est: (a)  statement  of  and  reasons  for;  (6) 
measure  of  recovery  under;  (VI.)  allowance 
for  costs;  (VII.)  application  of  rules  to 
particular  classes  of  bonds:  (a)  general 
statement  as  to;  (b)  bonds  for  appeal  or 
writ  of  error;  (o)  certiorari  and  supersedeas 
bonds;  {d)  injunction  bonds;  (e)  replevin 
bonds;  (f)  bail  bonds;  [g)  administration 
bonds;  {h)  guardians'  bonds;  (i)  treasur- 
ers', collectors',  and  paymasters'  bonds;  (/) 
sheriffs'  and  constables'  bonds;  {k)  bonds 
of  other  public  officers  and  contractors  gen- 
erally; {I)  indenuity  bonds;  (m)  bonds  in 
bastardy  proceedings;  (n)  stipulations  for 
release  in  adnuralty;    (VIII.)  conclusion. 

381 

BOUND  ABT. 

Running  the  lines  of  a  grant  from 
object  to  object  along  the  bank  of  a  stream, 
so  as  to  inclose  a  given  quantity  of  land, 
will  prevent  the  grantee's  title  from  run- 
ning to  the  center  of  the  stream,  although 
the  words  "down  the  creek"  are  used  in  de- 
scribing the  direction  of  the  lines.  Stewart 
V.  White  (Ala.)  211 

Notes  and  Bbiets. 

Boundary:  evidence  of  common  reputa- 
tion as  to;  center  of  highway  as.  899 


Information  for,  see  Indictment,  3. 
Disfranchisement  for,  see  Votkbs  and 
Eejcctions. 

Notes  and  Bbiefs. 

Bribery;  as  infamous  crime  authorizing 
disfranchisement. .  251 

BBIDOE. 

Compensation  for  Properly  Used  for 
Approach  of,  see  Euxnent  Domain. 

Contributory  Negligence  in  Leaving 
Wagon  Track  on,  sea  Tbiai^  8. 
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Notes  and  Briefs. 

Sridges;  injury  by  defect  in;  duty  of  city 
to  keep  in  safe  condition.  162 


1.  No  compensation  can  be  recovered  by 
a.  broker  employed  to  procure  offers  for  real 
estate  upon  which  no  price  is  fixed,  in  case 
All  offers  are  rejected  and  his  authority  is 
revoked,  although  he  has  not  been  given  a 
reasonable  time  in  which  to  procure  an  ac- 
ceptable offer.    Cadigan V.  Crabtree  (Mass.) 

77 

2.  That  work  has  been  done  by  a  real- 
estate  broker  in  reliance  upon  a  promise  to 
pay  a  commission  in  case  a  purchaser  is 
found  for  certain  property  at  a  price  stated 
will  not  prevent  the  revocation  of  his  au- 
thority, without  liability  for  any  compensa- 
tion, at  any  time  before  a  purchaser  is 
found  at  the  price  named.  Id. 

3.  A  commission  for  procuring  a  person 
willing  to  take  a  lease  of  property  on  terms 
fixed  by  the  owner  cannot  be  recovered  on 
proof  of  procuring  an  offer  for  a  lease  the 
terms  of  which  were  subsequently  accepted 
and  the  contract  executed  through  another 
broker.  Id. 

4.  A  commission  is  not  earned  by  a 
real-estate  brewer  from  the  owner  of  prop- 
erty, who  leases  it  to  one  who  has  been  ap- 
proached by  the  broker  to  take  the  lease  on 
the  terms  of  a  lease  which  had  been  pre- 
pared for  another  person,  on  substantially 
the  terms  of  such  lease,  where,  prior  to  the 
revocation  of  the  broker's  authority,  the  in- 
tending lessee  had  not  agreed  to  take  the 
lease  on  the  terms  proposed,  alUiough  the 
broker  informed  the  owner  that  the  cus- 
tomer '*was  ready  to  hire"  on  the  terms 
proposed.  Id. 

Notes  and  Bbiefs. 

Brokers;  right  to  commission;  where 
sale  is  not  consummated ;  damages  for  prin- 
cipal's violation  of  agreement;  reasonable 
time  in  which  to  procure  purchaser.  78 

B17II<DINO    AND    LOAN    ASSOCIA- 
TIONS. 

Law  Governing  Enforcement  of  Mort- 
gage to,  see  CoinrLicT  or  Laws. 

Foreclosure  of  Mortgage,  see  Mobt- 
GAOE,  1. 

Notes  and  Bbikfs. 

Building  and  loan  association;  what  law 
governs  contract  of;  right  to  take  pre- 
miums; effect  of  insolvency.  949 

BURDEN  OF  PROOF. 

See  Evidence,  2-10. 

BT-UkWS. 

Of  Mutual  Benefit  Society,  see  Benevo- 
lent Sooieties,  4;  5;  Insubanoe, 
16. 

Notes  and  Briefs. 

By-law;  of  mutual  benefit  society;  right 
to  change.  466 

o5  L.  R.  A. 


CANDIDATES. 

Libel  of,  see  Libel  and  Slandeb. 

CARRIERS. 

Giving  Absolute  Right  of  Action  for  In- 
jury to,  see  Ck>NSTITUTIONAL  LAWy 

Expulsion,  Measure  of  Damages  for, 
see  Damages,  4. 

Presumption  of  Negligence  from  Injury 
to  Passenger,  see  Evidence,  8,  9. 

Necessity  of  Having  Ticket,  see  Evi- 
dence, 19. 

Mandatory  Injunction  against^  see  In- 
junction, 6. 

Foreman  of  Lumber  Camp  as  Passen- 
ger, see  Mastbb  and  S|XVANT,  12. 

Partnership  Agreement  between,  sea 
Pabtnebship. 

Money  in  Court,  see  Regexvebs. 

Repeal  of  Act  Making  Liable  for  Caus- 
ing Death,  see  Statutes,  5. 

Telephone  Company  as,  see  Tei^phones, 

See  also  Evidence;  Tbial,  7. 

1.  A  railroad  company  will  not  be  com- 
pelled to  place  cars  on  a  switch  in  a  pub- 
lic street  m  front  of  the  property  of  a  ship- 
per who  desires  to  load  and  unload  them  at 
that  point,  in  the  absoioe  of  express  author- 
ity from  the  municipality  to  do  so,  and  con- 
clusive evidence  that  it  would  not  be  preju- 
dicial to  other  patrons  of  the  road.  Louis- 
ville A  N.  R.  Co.  V.  Pittsburgh  A  K.  Coal 
Co.  (Ky.)  601 

Of  paaaensers. 

2.  The  one  of  several  transportation 
companies  acting  as  a  through  line,  which 
sells  a  ticket  upon  condition  that  it  shall  not 
be  responsible  beyond  its  owi^  line,  will  not 
be  liable  for  injuries  caused  by  breach  of  the 
contract  by  another  one  of  the  companies — 
a  steamboat  company — ^in  refusing  to  fur- 
nish the  passenger  with  a  berth.  McWethy 
V.  Detroit,  G.  R.  A  W.  R.  Co.  (Mich.)     306 

3.  A  steamboat  passenger,  who,  upon  be- 
ing refused  a  berth  in  accordance  with  the 
transportation  contract,  elects  to  occupy  a 
couch  in  the  cabin,  rather  than  pay  the  small 
additional  sum  demanded  for  the  berth,  as 
sumes  the  risk  of  injury  from  so  doing 
through    drafts    and    insufficient    ooverins. 

4.  A  steamship  company  is  not  liable 
for  the  death  of  a  passenger  caused  by  sleep- 
ing on  a  wet  mattress,  where  because  of  an 
extraordinaiy  passenger  list  he  could  not  be 
furnished  with  a  berth,  and  to  reach  his 
destination  he  agreed  to  make  use  of  a  mat- 
tress borrowed  by  the  company  from  a  store- 
keeper, the  condition  of  which  he  had  an 
opportunity  to  inspect.  Van  Anda  v.  North- 
em  Nav.  Co.   (C.  C.  A.  7th  C.)  544 

5.  Attempting  to  get  upon  a  slowly  mov- 
ing train  is  not  negligence  per  se.  Mills  v. 
Missouri,  K.  k  T.  R.  Co.   (Tex.)  497 

6.  A  municipal  ordinance  making  it  a 
misdemeanor  for  one  not  an  employee  of  the 
railroad  company  to  be  found  jumping  or 
swinging  on  or  off  from  any  moving  train. 
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if  applied  to  the  case  of  a  passenger  attempt- 
ing to  board  a  train  which  has  begun  to 
move,  is  void  as  beyond  the  power  of  the 
municipality  to  enact.  Id. 

7.  A  railroad  company  hauling  a  sleep- 
ing car  may  take  advantage  of  a  contract 
by  which  the  porter  in  charge  of  it  contracts 
with  the  sleeping  car  company  to  waive  his 
right  of  action  for  injuries  caused  by  the 
negligence  of  the  railroad  companies  by 
which  the  car  is  hauled.  Russell  v.  Pitts- 
burgh, C.  G.  A  St,  L.  R.  Co.  (Ind.)  253 

8.  The  attempt  of  a  street-railway  com- 
pany to  operate  its  cars  during  a  strike  of 
its  employees  does  not  constitute  negligence 
toward  its  passengers,  unless  the  conditions 
are  such  that  it  ought  to  know,  or  ought 
reasonably  to  anticipate,  that  it  cannot  do 
BO  and  at  the  same  time  guard  from  vio- 
lence, by  the  exercise  of  the  utmost  care  on 
its  part,  those  who  accept  its  implied  invita- 
tion to  become  passengers.  Fewmgs  v.  Men- 
denhall  (Minn.)  713 

Heceuity  of  IiaTins  tleket. 

0.  The  absence  of  the  agent  from  his  of- 
fice when  there  is  not  sufficient  time  remain- 
ing for  un  intending  passenger  to  purchase 
a  ticket  and  enter  a  train  before  its  depart- 
ure will  not  entitle  the  passenger  to  disre- 
gard a  rule  requiring  the  possession  of  tick- 
ets as  a  condition  to  entering  the  train.  Mills 
▼.  Missouri,  K.  &  T.  R.  Co.   (Tex.)         497 

10.  A  rule  forbidding  passengers  to  en- 
ter cars  without  tickets  cannot  be  enforced 
under  a  statute  requiring  ticket  offices  to  be 
open  half  an  hour  before  departure  of  trains, 
unless  during  that  time  someone  has  been 
there  to  sell  tickets;  and  it  is  unenforceable 
where,  although  the  office  was  open,  the 
agent  was,  for.  a  portion  of  the  time,  absent 
therefrom  attending  to  other  duties.  Id. 

11.  A  regulation  of  a  railroad  company 
requiring  passengers  to  purchase  tickets  be- 
fore entering  trains  is  not  forbidden  by 
statutes  requiring  the  transportation  of  pas- 
sengers "on  due  payment  of  fare  legally  au- 
thorized therefor,"  and  prescribing  that 
when  fare  is  paid  on  the  train  a  higher  rate 
may  be  exacted  than  when  tickets  are  pur- 
chased. Id. 

12.  The  insertion,  in  a  section  of  a  stat- 
ute giving  a  rnilroad  company  the  right  to 
charge  additional  fare  on  the  train,  of  the 
clause,  "provided  railroads  shall  be  required 
to  keep  their  ticket  offices  open"  a  certain 
time  before  departure  of  trains,  does  not 
limit  its  effect  merely  to  the  question  of  the 
extra  fare,  but  will  preclude  the  enforcement 
of  a  rule  requiring  the  possession  of  tickets 
as  a  condition  to  entering  trains,  unless  the 
proviso  is  complied  with.  Id. 

Esrpulsion. 

13.  One  who  purchases  a  ticket  for  pas- 
sage on  a  particular  train,  on  the  assurance 
of  the  ticket  agent  that  the  train  will  stop 
at  the  station  at  which  the  purchaser  desires 
to  alight,  may  recover  damages  from  the 
company  if  expelled  from  the  train  by  the 
conductor  solely  on  the  ground  that  the  train 
does  not  stop  at  the  station  in  question, 
55  L.  R.  A. 


unless  the  purchaser  knows  or  has  reaaoD  to 
believe  that  the  information  given  bim  by 
the  ticket  agent  is  incorrect,  or  that  there  is 
a  rule  or  regulation  of  the  company  making 
the  agent  incompetent  to  give  the  informa- 
tion, or  prohibiting  the  conductor  from  stop- 
ping the  train  at  that  station.  Atkinson  v. 
Southern  R.  Co.  (Ga.)  223 

14.  The  expulsion  of  a  passenger  from  a 
train  for  failure  to  have  his  round-trip  tidc- 
et  signed  and  stamped  as  required  by  a 
condition  thereon  providing  that  it  shall 
not  be  good  for  return  passage  unless  the 
original  purchaser  shall  procure  it  to  be 
signed  and  stamped  by  an  agent  of  the  com- 
pany at  the  point  of  destination,  and  shall 
use  it  on  the  date  it  is  so  signed,  renders  the 
company  liable  in  damages,  where  the  pas- 
senger explains  to  the  conductor  that  he  was 
unable  to  comply  with  the  condition  because 
of  the  failure  of  the  company  to  have  pres- 
ent at  the  station  before  the  arrival  of  the 
train  he  wished  to  take  an  agent  authorized 
to  so  sign  and  stamp  his  ticket.  Southern 
R.  Co.  V.  Wood   (Ga.)  536 

15.  There  was  no  waiver  of  the  wrongful 
expulsion  of  a  passenger  from  a  train  be- 
cause of  his  failure,  through  the  fault  of  the 
carrier,  to  have  his  ticket  signed  and  stamped 
as  required  by  a  condition  thereon,  by  the 
fact  that  after  being  expelled  he  returned  to 
the  station  where  he  had  boarded  the  train, 
had  his  ticket  properly  validated,  and  used 
it  for  passage  on  a  later  train.  Id. 


16.  One  who  purchases  a  railroad  ticket 
for  the  sole  purpose  of  checking  his  baggage 
on  it,  with  the  intention  of  going  to  his  des- 
tination in  his  private  conveyance,  can  hold 
the  carrier  liable  only  as  a  gratuitous  bailee 
of  the  baggage,  and  cannot  recover  in  case 
it  is  stolen  from  the  baggage  room,  unless 
the  carrier  is  guilty  of  gross  negligence. 
Marshall  v.  Pontiac,  O.  &  N.  R.  Co.  (Mich.) 

650 

Of  freight. 

17.  Under  a  contract  for  transportation 
of  property  by  a  transportation  agency  by 
means  of  which  certain  carriers  contract  for 
the  carriage  of  freight  over  their  connecting 
lines,  which  provides  that  no  carrier  shall  be 
liable  after  the  property  is  ready  for  deliv- 
ery to  the  next  carrier,  a  railroad  company 
is  not  liable  if  the  property  is  accidentally 
destroyed  by  fire  in  its  warehouse  on  a  pier 
where  it  is  awaiting  the  arrival  of  a  vessel 
of  an  ocean  carrier  by  which  it  is  to  be  taken 
to  its  destination,  and  which  has  no  place  of 
storage  of  its  own.  Courteen  v.  Kanawha 
Dispatch   (Wis.)  182 

Of  Uto  stoek. 

18.  A  carrier  which,  with  knowledge  that 
a  shipper  of  live  stock  has  failed  to  furnish 
a  care  taker  as  agreed,  proceeds  under  the 
shipping  contract,  is  liable  for  any  loss  re- 
sulting from  its  failure  to  provide  the  stock 
with  proper  care  and  protection.  Chicago. 
B.  &  Q.  R.  Co.  V.  Williams  (Neb.)  289 

19.  A  carrier  is  liable  for  the  loss  of 
stock  which  die  or  are  injured  for  want  of 
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proper  care  and  protection  while  in  transit, 
ivheie  the  shipper  has  not  agreed  to  furnish 
a  care  taker.  Id. 

Seleotlon  of  route* 

20.  The  carrier's  right  to  select  the  route 
for  through  shipments  does  not  extend  to  the 
selection  of  insolvent  lines  or  uncertain  or 
unreliable  agencies.  Post  ▼.  Southern  R. 
Co.  (Tenn.)  481 

21.  An  illegal  advantage  to  a  shipper 
over  other  shippers,  by  way  of  rebates  from 
a  fast  freight  line,  will  not  be  ground  for 
giving  him  the  right,  as  against  a  carrier, 
to  designate  the  route  for  a  through  ship- 
ment at  through  rates.  Id. 

22.  The  right  to  designate  the  route  of 
through  shipments  at  through  rates  belongs 
to  the  carrier,  and  not  to  the  shipper,  in  the 
absence  of  any  sufficient  or  controlling  rea- 
son to  the  contrary.  Id. 

Fizinflf  rates. 

23.  A  declaration  of  policy  made  by  each 
of  sevei'al  carriers  at  a  meeting,  which  is 
simply  an  expression  of  a  right  which  the 
carriers  have  without  such  declaration,  and 
is  not  made  for  an  illegal  purpose,  and  does 
not  operate  prejudicially  to  shippers,  al- 
though it  declares  that  rates  are  not  to  be 
reddccd,  does  not  constitute  an  unlawful 
combination,  where  the  rates  referred  to  are 
reasonable  rates  which  have  resulted  from 
competition.  Id. 

Notes  and  Briefs. 

Carriers;  who  are  passengers;  limiting 
liability  for  negligence  to  passengers.       253 

Passenger  chargeable  with  notice  of  con- 
tents of  ticket;  duty  of  passenger  as  to  pur- 
chase of  berth.  306 

Liability  for  assault  upon  passenger  By 
strikeis,  mob,  or  third  persons.  713 

Presumption  of  negligence  from  injury  to 
passenger  on  street  car  colliding  with  wagon. 

608 

Attempting  to  board  moving  train;  at- 
tempting to  board  train  without  ticket.  498 

Liability  for  death  of  passenger  from  fail- 
ure to  furnish  berth  on  steamship;  measure 
of  care  required  towards  passengers;  con- 
tributory n^ligence  of  passenger.  544 

Liability  of  carrier  for  baggage  not  accom- 
panied by  a  passenger.  650 

Injury  to  employee  while  riding  on  train. 

900 

Duty  to  keep  stations  and  grounds  in  safe 
condition.  362 

Liability  for  loss  of  goods;  what  consti- 
tutes delivery  to  connecting  carrier;  effect 
of  exemption  from  liability.  183 

Partnership  between  connecting  compa- 
nies; duty  to  carry  beyond  terminal  of  in- 
itial carrier;  mandatory  injunction  to  com- 
pel obedience  to  shipper's  directions;  dis- 
crimination against  particular  locality.  481 

Provision  as  to  attendant  for  live  stock; 
limitiirg  HftBility  as  to  live  stock;  duty  to 
receive  from  connecting  line;  negligence  in 

55  L.  R.  A. 


selecting  car  and  loading  animals  for  ship- 
ment. 289 

Liability  of  domestic  company  for  traffic 
agreement  with  foreign  company.  861 

CABBTIlfG  WEAPOirS. 

Notes  and  Briefs. 

Carrying  weapons ;  arrest  of  person  carry- 
ing weapon  without  stating  reason.  866 


A  cemeteiy  company  organized  under 
Tex.  Rev.  Stat.  art.  642,  subd.  5,  authoriz- 
ing the  creation  of  a  corporation  "for  the 
maintenance  of  a  public  or  private  ceme- 
tery," which  purchases  land  and  dedicates 
it  as  a  public  burying  ground,  has  no  pow- 
er, under  Tex.  Rev.  Stat.  arts.  715-717,  au- 
thorizing the  sale  of  lots  for  burial  pur- 
poses and  defining  the  rights  and  duties  of 
such  corporations  and  the  lotowners,  to 
create  debts  on  the  faith  of  the  land  so  dedi- 
cated; and  a  sale  of  a  portion  of  such  land 
for  a  debt  of  the  company  is  void  as  in  vio- 
lation of  the  rights  of  the  lotowners.  Oak- 
land Cemetery  Co.  v.  People's  Cemetery  As- 
so.  (Tex.)  503 

Notes  and  Briefs. 

Cemeteries;  right  to  sell  under  execution 
land  dedicated  for.  603 

CEBTIOBABI. 

Neither  affidavits  nor  proofs  of  any 
kind  contradicting  the  return  can  be  con- 
sidered in  determining  a  common-law  certio- 
rari proceeding,  but  this  must  be  determined 
upon  th^  record  made  by  the  petition  for  the 
writ  and  the  return  thereto.  State  ex  rel. 
Ellis  V.  Thorne   (Wis.)  956 

CHARITIES. 

Interference  by  Court  with  Division  of 
Firemen's  Fund,  see  Courts,  1. 

Guardian's  Right  to  Minor's  Share  In 
Firemen's  Fund,  see  Guardian  and 
Ward. 

1.  A  minor  beneficiaiy  of  a  fund  con- 
tributed by  the  public  to  aid  the  families  of 
members  of  the  fire  department  who  wero 
killed  in  the  discharge  of  their  duty  cannot 
compel  payment  of  his  share  faster  than  it 
is  required  to  relieve  his  necessities  and  con- 
tribute to  his  support.  Hallinan  v.  Hearst 
(Cal.)  21tt 

2.  The  unexpended  share  of  a  benefi- 
ciary of  a  fund  contributed  by  the  public 
to  aid  the  families  of  members  of  the  fire 
department  killed  in  the  discharge  of  their 
duty  cannot  at  his  death  be  given  over  to 
the  Fire  Department  Charitable  Fund  As- 
sociation, so  long  as  any  dependent  relative 
of  one  of  the  firemen  remains.  Id. 

3.  One  to  whom  the  public  contributes 
a  fund  for  the  benefit  of  the  families  of  fire- 
men killed  in  the  discharge  of  their  duties 
may  resign  his  trust;  and  in  case  he  does 
so,  and  the  court  accepts  his  appointees,  they 
must  be  made  parties  to  the  proceedings  be- 
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fore  a  binding  judgment  can  be  rendered  as 
fto  the  disposition  of  the  fund.  Id. 

Notes  and  BsiErs. 

Charities ;  subscription  for  aid  of  firemen's 
relatives;  definiteness.  217 

What  18  exempt  as  a  public  charity.      270 

CHATTEL  MORTGAGE. 

Executed    by    Corporate    Officeis,    see 

COBPORATIONSy  2,  3. 

Conversion   by    Purchaser   of  Property 
Mortgaged,  see  Tboveb. 

CHOSE  IN  ACTION. 

Gife  of,  see  Gift,  1. 

OTVTL  DEATH. 

Of  Corporation,  Effect  of,  see  Action 
OB  Suit,  9. 

«COAI.. 

Conspiracy    against    Retail    Dealer   in, 

see  Action  ob  Suit,  3,  4. 
Monopolizing  Sale  of,  see  Conbpibagt. 
Injunction  against  Mining,  see  Waste. 

•COAL  HOLE. 

In   Sidewalk,  Liability  for  Injury  by, 
see  HiGHWAT8«  2,  3. 

Notes  and  Bbiefs. 

Coal  hole;  when  a  nuisance;  in  front  of 
leased  premises;  liability  for  injury.        236 

« 

OODE. 

Revision  of,  see  Statutes,  0-8,  Notes 
AND  Bbieps. 

<;OLLATEBAL-INHEBITANCE  TAX. 

See  Taxes,  2-d. 

^COLLEGES. 

Medical;  Mandamus  to  Compel  Recog- 
nition of,  see  Mandamus,  2. 

COBffBINATIONS. 

See  also  Conspibaot. 

Notes  and  Bbiefs. 

Combination;  to  monopolize  coal  trade; 
-to  refuse  to  buy  of  or  sell  to  particular  indi- 
Tidual.  829 

«CO]«MEBCE. 

Notes  and  Bbiefs. 

Commerce;  business  of  oonnecting  carrier 

as.  481 

XJOUMISSIONS. 

Of  Broker,  see  Bbokebs. 

<IOMBIITMENT« 

Notes  and  Bbiefs. 

Commitment;  for  contempt;  validity  of. 

226 
«C01CM0N  CABMEM. 

See  Cabbiebs. 
55  L.  U.  A. 


COKMON  COUNCIL. 

Recovery  by  Member  for  Injury  by  De- 
fect in  Street,  see  Hiohwatb,  4,  5. 

COMPXnLSORT  SEBVICE. 

By  Natural  Gas  Company,  see  Gas. 

Mandamus  to  Compel,  see  Mandamus, 
3,  4. 

From  Telephone  Company,  see  Tele- 
phones. 

Notes  and  BsiErs. 

Compulsory  aenrioe;  of  gas  to  new  cus- 
tomers where  supply  insufficient.  246 

Compelling  sendoe  by  telephone  company. 

140 
CONDITION. 

In  Deed  of  Standing  Timber,  see  Tnc- 


CONFLICT  OF  LAD78. 

The  attempt  to  enforce  a  mortgage 
on  land  in  one  state  to  secure  a  building  as- 
sociation loan  and  contract  made  in  another 
state  does  not  require  the  ^didily  of  the 
contract  and  the  amount  due  under  it  to  be 
determined  by  the  law  of  the  state  where 
the  land  is  situated.  Mcllwaine  ▼.  Elling- 
ton (C.  C.  A.  4th  C.)  .933 

Notes  and  Bbiefs. 

Conflict  of  laws;  does  lew  rei  Ht<E  with  re- 
spect to  interest  and  usury  necessarily  con- 
trol in  an  action  to  loreclofle  a  mortgage  on 
real  property.  033 

CONNECTING  CABBIEBS. 

Liability  for  Injury  to  Passenger,  see 
Cabbiebs,  2. 

CONSPIBACT. 

Against  Retail  Goal  Dealer,  see  Action 

OB  Sun,  3,  4. 
For  Retention  of  Shipping    Rates,    see 

Cabbiebs,  23. 
To  Procure  Discharge  of  Servant,    see 

Masteb  and  Sebvant,  2. 

A  retail  coal  dealer  injured  by  a 
combination  between  wholesalers  and  favored 
retailers  to  monopolize  the  business,  enhance 
prices,  and  drive  other  retailers  out  of  the 
business,  may  maintain  an  action  against 
the  conspirators  for  the  damages  caused 
thereby.  Hawarden  v.  Youghio|^eny  A  L. 
Coal  Co.  (Wis.)  828 

Notes  and  Bbiefs. 

Conspiracy;  to  ruin  retail  dealer's  busi- 
ness by  preventing  sales  to  him.  829 

CONSTITUTIONAL  LAW. 

Restricting  Power  of  Courts  to  Punish 
for  Contempt,  tee  Contempt,  5. 

1.  No  unconstitutional  deprivation  of 
local  self-government  is  made  by  Neb.  Comp. 
Stat.  chap.  12a,  f  169,  creating  a  board  ^f 
fire  and  police  commissioners  for  cities  of 
the  metropolitan  class,  and  placing  the  pow- 
er  of  appointment  thereto  in  the  governor, 
since  the  power  to  create  municipal  coipo- 
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rations,  which  is  vested  in  the  legislature, 
implies  the  power  to  impose  upon  them  such 
limitations  as  the  legislature  may  see  fit. 
Rcdell  V.  Moores  (Neb.)  740 

2.  No  grant  of  judicial  power  in  viola- 
tion of  Wis.  Const,  i  2,  art.  7,  providing 
that  the  judicial  power  of  the  state,  both  as 
to  matters  of  law  and  equity,  shall  be  vested 
in  certain  specified  courts,  is  made  by  Wis. 
Rev.  Stat.  1898,  |  1077a,  providing  for  the 
appointment  of  commissioners  by  the  cir- 
•cuit  judge  of  any  county,  on  petition,  to  re- 
view the  apportionment  for  the  year  of  coun- 
ty and  state  taxes  and  correct  it  if  justice 
«o  requirea,  and  making  their  decision  final, 
the  enactment  of  such  a  law  being  a  legit- 
imate exercise  of  the  power  possessed  by  the 
legislature  over  the  whole  subject  of  taxa- 
tion.    State  ex  rel.  Ellis  v.  Thorne  (Wis.) 

956 

Sq«al  protection  and  prirlloges.  . 

3.  That  the  duty  of  paying  attorneys' 
fees  to  the  landowner  in  eminent  domain 
proceedings  is  imposed  only  on  railroad  com- 
panies does  not  make  an  unconstitutional  dis- 
crimination against  such  companies,  since, 
because  of  the  special  privileges  granted  to 
them,  they  form  a  special  class  upon  which 
peculiar  burdens  may  be  imposed  as  a  con- 
dition of  exercising  the  powers  granted. 
Gano  V.  Minneapolis  &  St.  L.  R.  Co.  (Iowa) 

263 

4.  Requiring  a  railroad  company  seeking 
to  condemn  a  right  of  way  to  pay  an  at- 
torney's fee  to  the  landowner's  attorney  in 
oase  of  his  successful  appeal  from  the  award 
of  the  sheriff's  jury  is  not  an  unconstitution- 
al discrimination  against  the  company,  a 
denial  to  it  of  the  equal  protection  of  the 
law,  or  the  conferring  of  an  illegal  special 
privilege  on  the  landowner.  Id. 

6.  A  railroad  company  attempting  to  ex- 
ercise its  statutory  right  of  eminent  domain 
cannot  insist  on  the  unconstitutionality  of 
a  provision  in  the  law  requiring  it  to  pay 
attorneys'  fees.  Id, 

6.  A  legislative  enactment  which  dis- 
criminates against  osteopathists  by  requir- 
ing them  to  hold  diplomas  from  a  college 
which  requires  four  years  of  study  as  a 
condition  to  their  obtaining  limited  certif- 
icates which  will  not  permit  them  to  pre- 
scribe drugs  or  perform  surgery,  while  not 
requiring  such  time  of  study  from  those 
contemplating  the  regular  practice  as  a  con- 
dition to  their  obtaining  unlimited  certifi- 
cates for  the  practice  of  medicine  and  sur- 
gery, is,  as  to  such  discrimination,  void,  and 
compliance  therewith  cannot  be  exacted  of 
those  who  practise  osteopathy.  State  v. 
Gravett  (Ohio)  791 

Due  prooeM  of  law. 

Notice  of  Public  Improvement  Required,  see 
Public  Ikpbovements,  8. 

7.  A  right  of  action  for  injury  to  a  rail- 
road passenger,  given  by  Neb.  Comp.  Stat, 
chap.  72,  art.  1,  §  3,  unless  the  injury  is  oc- 
casioned by  his  own  criminal  negligence  or 
by  his  violation  of  some  express  rule  or  reg- 
ulation of  the  carrier  actually  brought  to 
55  L.  R.  A. 


his  notice,  is  not  in  violation  of  the  consti- 
tutional provision  as  to  due  process  of  law, 
but  the  statute  is  justifiable  under  the  po- 
lice power  of  the  state.  Chicago,  R.  I.  &  P. 
R.  Go.  V.  Zemecke   (Neb.)  610 

8.  A  statute  regulating  the  practice  of 
medicine,  including  osteopathy,  is  not  void, 
as  a  deprivation  of  property  without  due 
process  of  law,  because  it  requires  one  hav- 
ing an  established  practice  te  conform  te  the 
same  standard  of  qualification  as  one  who 
contemplates  practising,  on  the  ground  that 
the  former  has  a  vested  right  in  the  practice 
which  he  has  already  established,  of  which 
he  cannot  be  deprived.  Stete  v.  Gravett 
(Ohio)  701 

9.  A  stetute  permitting  commitment  to 
a  hospital  for  the  insane  upon  an  applica- 
tion by  a  relative  or  friend  of  the  alleged 
insane  person,  or  by  any  one  of  certain  of- 
ficials, accompanied  by  a  certificate  of  au- 
thorized medical  ejcaminers  that  insanity 
existe,  together  with  a  stetement  of  the  facts 
and  circumstances  on  which  the  opinion  is 
based,  without  any  provision  for  notice  to 
the  alleged  insane  person, — is  void  as  depriv- 
ing him  of  liberty  without  due  process  of 
law.    Re  Lambert  (Cal.)  856 

Notes  and  Briefs. 

Constitutional  law;  law  beyond  legisla- 
tive authority.  792 

Discrimination  in  act  disfranchising  for 
infamous  crime.  251 

Due  process  of  law;  depriving  of  proper- 
ty, life,  or  liberty  without;  devesting  vested 
rights  by  due  process  of  law  only.  902 

Due  process  of  law;  commitment  for  in- 
sanity without  notice.  867 

Due  process  of  law;  necessity  and  suffi- 
cien<7-  of  notice  of  assessment  for  local  im- 
provements. 814 

Taking  property  without  due  process  in 
holding  lessor  of  railroad  liable  for  lessee's 
torte.  784 

Denying  hearing  as  te  benefits  as  taking 
of  property  without  due  process.  565 

Act  nmking  railroad  company  liable  for 
death  of  passenger;  discrimination  against 
company;  denial  of  due  process.  612 

COHTEBIPT. 

Discharge  from,  on  Habeas  Corpus,  see 
Habeas  Corpus,  2. 

1.  That  an  injunction  was  erroneously 
granted  is  no  defense  to  a  violation  thereof. 
Smith  V.  Speed    (Okla.)  402 

2.  A  receiver  who  upon  proper  order 
fails  or  refuses  to  deliver  a  fund  intrusted 
to  his  care  may  properly  be  adjudged  in 
contempt  of  court  and  imprisoned  for  such 
a  time  as  may  be  necessary  te  compel  the 
production  of  the  money.  Tindall  v.  West- 
cott  (Ga.)  225 

3.  A  receiver  is  in  direct  contempt  of 
court,  who,  in  violation  of  his  duty  and  in 
disregard  of  the  order  of  the  court,  obtains 
from  a  bank  on  checks  not  countersignec^ 
and  appropriates  te  his  own  use.  a  fund  aris- 
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ing  frcm  a  sale  of  the  debtor's  property, 
which  he  has  deposited  under  the  direction 
of  the  court,  subject  to  be  withdrawn  only 
on  his  check  when  the  same  has  been  coun- 
tersigned hy  the  judge  presiding  in  the  court 
which  appointed  him;  and,  regardless  of  the 
question  whether  or  not  the  bank  is  liable 
for  such  wrongfu}  payment,  he  may  be  at- 
tached and  punished  for  disregarding  the  or- 
ders of  the  court  and  for  refusal,  when  so 
ordered,  to  pay  into  court  the  fund  so  mis- 
appropriated. Id. 

4.  A  receiver  who  has  misappropriated 
a  fund  committed  to  his  safe-keeping,  and 
has  refused,  upon  order,  to  pay  it  into  court, 
cannot  urge,  in  support  of  a  petition  for  dis- 
charge from  imprisonment  for  contempt  un- 
der a  writ  of  habeas  corpus,  the  disqualifica- 
tion of  the  judge  who  presided  in  the  case 
in  wuicn  tiie  receiver  was  appointed,  and 
who  made  the  order  for  the  payment  of  the 
money, — especially  where  he  was  a  member 
of  a  firm  who  were  plaintiffs  in  the  petition 
under  which  he  was  appointed,  heard  the 
judge  discuss  his  disqualification,  and,  when 
ur^ed  to  preside,  inquire  if  there  was  any 
objection,  but  sat  silently  by  and  saw  him 
preside  and  make  the  decree,  and  later,  as 
receiver,  made  a  report  to  such  judse,  asking 
for  the  allowance  of  certain  expenditures  as 
part  of  his  expenses,  and  treated  him  as 
qualified  to  do  everything  in  the  case.        Id. 

5.  The  attempt  to  restrict  the  power  of 
courts  to  punish  for  contempt,  made  by 
Okla.  Sess.  Laws  1895,  p.  91,  defining  con- 
tempt, and  limiting  the  punishment  there- 
for, and  providing  that  in  all  cases  of  indi- 
rect contempt  the  party  charged  therewith 
shall,  on  demand,  have  a  change  of  judge 
or  venue  and  a  trial  bv  jury,  is  invalid,  since 
the  legislature  is  without  power  to  abridge 
the  inherent  right  of  courts  created  by  the 
organic  act  to  punish  contempts.  Smith  v. 
Speed  (Okla.)  402 

Notes  and  Briefs. 

Contempt;  what  constitutes;  disobeying 
decree  rendered  without  due  process;  com- 
mitment for;  purging  of.  226 

In  disobeying  injunction  order  erroneou:;- 
ly  granted ;  power  to  punish  for.  403 

CONTRACTS. 

Extent  of  Recovery  on  Contractor's 
Bond,  see  Damages,  1. 

As  to  Custody  of  Infant  Child,  see  In- 
fants. 

See  also  Estoppel,  1. 

I.  A  landowner  permitting  the  construc- 
tion of  a  switch  track  across  his  property  on 
consideration  that  the  track  shall  not  be 
used  to  haul  goods  for  his  business  rivals 
cannot,  after  large  pecuniary  investments 
have  been  made  by  other  persons,  which  are 
dependent  for  their  profitable  operation  on 
the  continued  use  of  the  track,  withdraw  his 
consent  to  its  use  upon  learning  that  the 
consideration  cannot  be  enforced.  Louis- 
ville *  N.  R.  Co.  V.  Pittsburgh  ft  K.  Coal 
Co.   (Ky.)  601 

66  L.  R,  A. 


Deflidteaesa. 

2.  There  is  no  lack  of  certainty  or  defi- 
niteness  in  an  agreement  by  which  an  em- 
ployee, having  bo&n  permanently  injured  in 
the  service  of  his  master,  and  claiming  the 
injuries  were  caused  by  the  latter'a  negli- 
gence, is  promised  employment  at  such  work 
as  he  is  able  to  perform  so  long  as  his  serv- 
ices are  satisfactory  to  the  foreman  or  euper- 
intendent  under  whom  he  works,  in  consid- 
eration of  a  release  of  his  claim  for  damages, 
where  this  is  supplemented  by  an  arrange- 
ment under  which  he  is  given  employment 
as  a  watchman  at  a  stipulated  wage  per  day. 
Rhoades  v.  Chesapeake  ft  O.  R.  Co.  ( W.  Va.') 

170 

ConsideratloB. 

3.  Marriage  is  a  sufiicioit  consideration 
to  support  a  promise  by  the  groom's  father 
to  maintain  the  bride  and  her  child  in  case 
the  groom  fails  to  do  so.  Wright  ▼.  Wright 
(Iowa)  261 

4.  No  binding  contract  enforceable  in  a 
court  of  equity,  to  leave  property  to  certain 
persons  at  death,  is  made  by  a  promise  to 
execute  a  will  in  their  favor  in  considera- 
tion of  pecuniary  assistance  rendered  and  to 
be.  rendered  to  the  testatrix,  where  the  aid 
already  given  has  been  of  a  purely  charit- 
able nature,  without  thought  of  compensa- 
tion or  legal  obligation,  and  what  is  expected 
to  be  done  in  the  future  is  not  declared  to 
be  of  a  different  character.  Anderson  v.  Eg- 
gers  (N.  J.  Err.  ft  App.)  670 

Parol  oontraets. 

6.  A  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another, 
within  the  statute  of  frauds,  is  made  by  the 
promise  of  a  father,  upon  inducing  a  third 
person  to  become  surety  for  his  son,  to  reim- 
burse the  surety  if  the  son  fails  to  pay  the 
debt.  Hartley  v.  Sandford  (N.  J.  Err.  & 
App.)  206 

ConatmotioB. 

6.  If  two  writings  of  different  dates, 
made  between  the  same  parties  and  relating 
to  the  same  subject-matter,  are  not  different 
from  each  other  in  legal  effect,  though  dif- 
ferent in  terms,  and  the  later  in  date  Is, 
among  other  things,  a  receipt  for  a  sum  of 
money  mentioned  in  the  other  and  to  be 
paid,  and  therefore  a  voucher,  passed  be- 
tween the  parties  in  performance  of  the  first 
agreement,  such  first  agreement  is  not  dis- 
charged by  the  execution  of  the  latter;  and 
resort  may  be  had  to  both  instruments  in 
ascertaining  the  rights  and  liabilities  of  the 
parties.  Rhoades  v.  Chesapeake  ft  O.  R.  Co. 
(W.  Va.)  17C 

7.  An  agreement  to  furnish  a  home  for 
a  woman  about  to  marry,  and  her  child,  and 
properly  provide  for  her  and  the  child,  in 
case  the  husband  fails  to  do  so,  will  extend 
to  furnishing  a  home  in  which  to  live,  and 
provisions  and  clothing,  taking  into  account 
her  ability  to  cook  the  food  and  do  the  nec- 
essary sewing,  without  regard  to  the  kind 
of  home  and  support  which  the  husband 
would  be  expected  to  furnish  from  his  cir- 
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cumsianoes    in    life.      Wright    ▼.    Wright 
(Iowa)  20 1 

8.  Injuries  from  negligence  are  includ- 
ed in  a  contract  by  which  a  porter  of  a 
sleeping  car  company  releases  all  transpor- 
tation companies  from  "all  claims  for  liabil- 
ity, of  any  nature  or  character  whatsoever, 
on  account  of  any  personal  injury  .  .  . 
^hile  traveling  over  such  lines."  Russell  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (Ind.)  253 
VaUdlty. 

See  also  Highways,  3. 

9.  A  contract  by  a  man  to  support  a 
liiroraan  who  is  about  to  marry  his  son,  in 
case  the  son  fails  to  do  so,  is  not  contrary 
to  public  policy.    Wright  v.  Wright  (Iowa) 

261 
10.  A  provision  in  a  note,  that  a  condi- 
tion requiring  the  holder  to  receive  partial 
payments  before  maturity  cannot  be  en- 
forced if  the  money  tendered  is  borrowed  in 
whole  or  in  part  elsewhere,  is  not  invalid 
as  against  public  policy.  Sheneberger  v. 
Union  C.  L.  Ins.  Co.  (Iowa)  269 

11.  A  provision  in  a  note  secured  by 
mortgage,  that  the  right  of  the  maker  to 
make  payment  at  any  time  is  waived,  pro- 
viding the  money  tendered  is  borrowed  in 
whole  or  in  part  elsewhere.  i<*  contrary  to 
public  policy,  and  void.  Union  C.  L.  Ins. 
Co.  V.  Champlin  (Okla.)  109 

12.  Public  policy  does  not  forbid  a  con- 
tract by  a  porter  placed  in  charge  of  a 
sleeping  car  to  waive  his  right  of  action  for 
injuries  caused  by  the  negligence  of  any 
railroad  company  by  which  the  car  is 
hauled,  or  its  servants.  Russell  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  (Ind.)  253 

13.  A  railroad  company  having  power  to 
condemn  land  for  a  right  of  way  for  a 
switch  track  cannot  bind  itself  by  an  agree- 
ment with  a  dealer  in  coal  that,  in  consid- 
eration of  the  right  to  place  the  track  on 
his  land,  it  will  not  be  used  to  haul  coal  for 
other  persons  having  access  to  it.  Louis- 
ville &  N.  R.  Co.  V.  Pittsburgh  &  K.  Coal 
Co.  (Ky.)  601 

14.  One  who  loans  or  advances  money 
with  the  understanding  that  it  shall  be 
used  in  gambling,  or  who  participates  and 
shares  in  the  jspambling  transaction  thus 
promoted  by  his  act,  becomes  partioepa 
criminis,  and  cannot  recover  in  a  suit  for 
the  money  loaned  or  advanced  under  such 
circumstances.  Appleton  v.  Maxwell  (N. 
M.)  93 

Beseiaaion  and  reformation. 

15.  One  seeking  to  rescind  a  mutual  con- 
tract of  which  time  is  not  of  the  essence,  on 
the  ground  r»f  delay  by  the  other  party  in 
complying  with  its  terms,  must  show  either 
Fuch  wilful  and  intentional  delay  as  will 
evince  the  intention  of  the  party  delaying 
to  treat  the  contract  as  at  an  end,  or  that 
the  delay  has  caused  such  damages  as  will 
render  a  decree  of  specific  performance  in- 
equitable and  unjust.    Reid  v.  Mix  (Kan.) 

706 

16.  A  deed  to  grantor's  daughter  and  her 
husband  and  ''their  bodily  heirs"  cannot  be 
55  Ij«  R.  a. 


reformed  so  as  to  include  all  the  heirs  of 
her  body,  merely  because  the  grantor  in- 
tended that  result  and  thought  the  use  of 
the  word  "their"  would  accomplish  it,  since 
the  mistake  is  one  of  law,  against  which 
equity  will  not  afford  relief.  Atherton  v. 
Roche   (III.)  591 

Pnblio  eontraots. 

For  Water  Supply,  Increase  of  Indebtedness 

by,  see  Municipal  Cobpobations,  7. 
See  also  State. 

17.  When  a  state  board  of  supply  has, 
after  compliance  with  the  statutory  pre- 
requisites, regularly  awarded  a  contract  for 
supplies,  it  cannot  refuse  to  execute  the 
formal  contract,  and  cancel  the  award,  un- 
less some  cause  exists  which  the  law  recog- 
nizes as  sufficient  to  invalidate  the  contract. 
State  ex  rel.  Robert  Mitchell  Furn.  Co.  v. 
Toole  (Mont)  644 

18.  A  valid  contract  for  public  supplies 
cannot  be  let  upon  a  bid  tendered  pursuant 
to  an  advertisement  limiting  the  right  to 
bid  to  persons  employing,  or  who  will  in  the 
future  employ,  union  labor  only.  Id. 

19.  A  valid  contract  for  state  supplies 
cannot  be  made  after  advertisement  for 
bids  in  only  one  paper  printed  in  the  state, 
where  the  statute  provides  that  before  the 
contract  is  let  the  advertisement  for  bids 
must  be  published  in  two  papers  so  printed. 

Id. 

20.  A  constitutional  provision  that  all 
state  printing  shall  be  performed  un1er 
contract  to  be  given  to  the  lowest  bidder 
does  not  deprive  the  legislature  of  power  to 
require  advertisements  for  bids  to  furnish 
state  supplies  to  be  published  in  two  news- 
papers. Id. 

21.  That  one  whose  bid  to  furnish  state 
supplies  has  been  accepted  is  denominated 
by  labor  unions  as  hostile  to  labor  organiza- 
tions, and  is  classed  as  a  scab  employer,  is 
no  ground  for  refusal  by  the  board  of  supply 
to  execute  the  formal  contract  in  pursuance 
of  the  bid  and  acceptance.  Id. 

Notes  and  Briefs. 

Contracts;  in  restraint  of  trade;  public 
policy  as  to.  110 

Validity  of  wagerina^  contract;  right  to  re- 
cover money  loaned  for  gambling  purposes. 

93 
Oral  promise  to  indemnify  surety.       206 

Not  to  engage  in  same  business;  tendency 
of,  to  create  monopoly;  enforcing  legal  part; 
against  borrowing  from  third  person  to  pay 
debt;  dealing  with,  as  entirety.  209 

Marriage  as  consideration  for;  validity  of 
contract  to  pay  money  on  marital  infidelity. 

201 

When  mutual.  330 

Right  to  rescind,  for  other  party's  de- 
fault; substantial  performance  or  offer  fb 
perform  necessary.  515 

Prior  services  as  consideration  for   w'll. 

572 

Necessity  of  legal  consideration;  whdt 
constitutes  consideration.  034 


990 
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General  law  concerning^  applicable  to 
state;  executory  contract  with  state  furnish- 
ing board;  approval  of,  by  governor  and 
state  treasurer.  645 

CONVERSION. 

See  Trover,  Notes  and  Briefs. 

COPYRIGHT. 

See  Sale. 

CORPORATIONS. 

Expiration  of  Charter,  Effect  of,  see  Ac- 
tion OR  Suit,  9-11. 
Gift  of  Stock,  see  Gift,  2,  3. 

1.  The  rule  of  the  common  law  that  lia- 
bility for  the  publication  of  a  libel  dies 
with  the  publisher  cannot  be  extended  by  an- 
alogy to  embrace  cases  where  the  charter  of 
a  corporation  expires  after  it  has  incurred 
liability  for  the  publication  of  a  libel. 
Shayne  v.  Evening  Post  Pub.  Co.    (N.  Y.) 

777 

Offioers  and  dlreotors. 

Joinder  of  Causes  of  Action  against  Di- 
rectors, see  Action  ob  Suit,  2. 

Agent  on  Whom  Process  may  be  Served,  see 
Appeal  and  Error,  5. 

Presumption  as  to  Authority  to  Employ  Aid 
for  Injured  Employees,  see  Evidence, 
4. 

Ratification  of  Unauthorized  Act,  see  Evi- 
dence, 26. 

Joint  Liability  of  Agent  and  Company,  see 
Joint  Debtors. 

2.  A  chattel  mortgage  on  corporate 
property,  executed  by  the  vice  president  of 
the  corporation,  is  valid  under  a  statute  per- 
mitting corporations  to  convey  lands  by  deed 
signed  by  the  president,  vice  president,  or 
presiding  merooer  or  trustee  of  the  corpora- 
tion,— especially  when  he  is  expressly  au- 
thorized to  do  so  by  the  directors.  Ameri- 
can Exch.  Nat.  Bank  v.  Ward  (C.  C.  A.  8th 
C.)  356 

3.  Directors  of  an  insolvent  corporation 
are  not  precluded  from  executing  a  chattel 
mortgage  upon  the  corporate  assets  to  se- 
cure their  own  just  demands,  if  they  act  in 
absolute  good  faith.  Id. 

4.  Directors  of  a  corporation  arb 
charged  with  the  duties  of  trustees,  and 
bound  to  care  for  its  property  and  manage 
its  affairs  in  good  faith;  and  for  violation 
of  that  duty,  resulting  in  waste  of  its  assets, 
injury  to  its  property,  or  unlawful  gain  tb 
themselves,  they  are  liable  to  account  in 
equity  the  same  as  ordinary  trustees.  Bos- 
worth  V.  Allen  (N.  Y.)  761 

Insolvency. 

5.  The  insolvency  of  a  corporation  does 
not  ipso  facto  transform  its  assets  into  a 
trust  fund  for  the  equal  benefit  of  its  cred- 
itors. American  Exch.  Nat.  Bank  v.  Ward 
(C.  C.  A.  8th  C.)  356 

6.  An  insolvent  corporation  may,  in  the 
exercise  of  its  jus  diaponendi,  prefer  one 
creditor  to  another.  Id. 
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Foreiss* 

Attachment  of  Stock  of,  see  Attachmknt. 

Presumption  that  Stock  Sold  Will  be  Trans- 
ferred, see  Evidence,  5. 

Removal  of  Suit  by,  see  Removal  of  Causes. 

Service  on  Traveling  Salesman  of,  see  Writ 
and  Pbocess,  2. 

7.  A  foreign  corporation  actually  doing 
business  within  a  state  cannot  avoid  liabil- 
ity to  be  sued  therein  upon  controversies 
arising  out  of  transactions  performed  there,, 
upon  the  ground  that  it  has  not  consented 
to  be  subject  to  the  jurisdiction  of  the 
courts,  where  the  statutes  provide  that 
transacting  business  within  the  state  shall 
make  it  subject  to  such  jurisdiction.  Abbe- 
ville E.  L.  &  P.  Co.  ▼.  Western  Electrical 
Supply  Co.  (S.  C.)  14ft 

8.  A  railroad  company  which  organizes 
a  company  to  construct  an  extension  of  its 
system  into  another  state,  and  through  it 
operates  such  extension,  will  be  regarded  as 
doing  business  in  the  latter  state,  so  as  to 
be  liable  to  suit  there,  on  causes  'of  action 
arising  out  of  the  state,  by  service  of  process 
upon  the  ofiicers  of  the  new  company.  Buie 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (Tex.)         861 

9.  A  company  organized  to  build  and 
operate  an  extension  of  a  railroad  systen^ 
into  another  state  will  be  regarded  as  but 
the  instrument  of  such  system  to  carry  on 
its  business  there,  where  the  stock  is  all 
placed  in  the  names  of  employees  of  the  old 
corporation,  the  principal  offices  of  the  new 
corporation  are  filled  oy  officers  of  the  old 
one,  the  old  corporation  purchases  bonds  of 
the  new  one  to  construct  its  road,  and  fur- 
nishes the  rolling  stock,  a  traffic  agreement 
is  made  by  which  the  new  corporation  is  to 
work  for  the  old  one  for  a  long  period  of 
time,  the  benefit  of  which  is  to  pass  with  a 
sale  or  mortgage  of  the  property  of  the  old 
one,  and  the  operating  divisions  of  the  road 
show  a  single  system  and  management.     Id. 

Notes  and  Briefs. 

Corporations;  as  "person*'  w^ithin  14th 
Amendment.  611 

Liability  of  directors  to  corporation:  — 
(I.)  Standard  or  degree  of  care:  (a)  rela- 
tion of  directors  to  corporation,  generally; 

(b)  general  principles;  (c)  gross  or  ordi- 
nary negligence;  {d)  standard  of  reason- 
able care;  {e)  nonfeasance  and  misfeasance;. 
if)  questions  of  law  or  fact;  burden;  (II.) 
liability  for  acts  in  excess  of  their  power: 
(o)   in  general;  (b)  as  affected  by  mistake; 

(c)  effect  of  assent  or  acquiescence;  (III.) 
liability  for  their  own  acts  and  omissions- 
with  respect  to  matters  within  their  author- 
ity: (a)  general  rule;  (5)  specific  applica- 
tion: (1)  loans  and  investments;  (2)  other 
transactions;  (IV.)  liability  for  miscon- 
duct of  executive  officers  and  employees;. 
(V.)  liability  for  acts  and  omissions  of  co- 
directors:  (a)  in  general;  (6)  nonattemi- 
ance  at  meetings;  (c)  duty  to  protest  and 
oppose;  {d)  partial  participation;  (e)  slc\.^ 
and  omissions  of  committees;  (VI.)  liabil- 
ity  as   affected   by    compensation;    (VII.> 
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measure  of  damages;  items  of  loss;  (VIII.) 
■ummary.  751 

Foreign;  attachment;  shares  of  stock  of. 

796 

Foreign;   service  of  process  on  agent  of. 

148 

Gift  of  stock  certificate;  situs  of  stock 
for  purpose  of  attachment.  155 

Insolvency;  right  to  give  mortgage  to  di- 
rectors;- making  corporation  party  to  suit. 

358 

Suit  by  single  shareholder  to  restrain  il- 
legal act  of.  598 

Authority  of  corporate  officer  to  bind  cor- 
poration. 640 

Dissolution ;  effect  on  liability  in  tort  pre- 
viously incurred;  trust  in  corporate  assets 
to  pay  debts.  777 

Liability  of  domestic  railway  company  un- 
der traffic  agreement  with  foreign  company. 

861 

Foreign;  right  to  exercise  general  charter 
powers  in  other  state.  949 

COSTS  AND  FEES. 

On  Appeal,  see  Appeal  akd  Ebbob,  9, 10. 

Neither  party  recovers  costs  when  a 
proceeding  is  dismissed,  without  motion,  for 
want  of  jurisdictiotL  Ee  Dickson  (C.  G.  A. 
Ist  C.)  349 

COUNTIES. 

A  county  is  not,  in  the  exercise  of 
its  governmental  power,  privileged  to  dis- 
charge the  water  closets  of  its  courthouse 
onto  the  land  of  an  adjoining  owner  to  his 
injury.    Pearce  v.  Gibson  County    (Tenn.) 

477 
Notes  and  Bbiefs. 

Counties;  police  power  of;  ri^ht  to  dis- 
charge sewer  from  courthouse  in  natural 
stream.  478 

As  quasi  corporations.  958 

COUPONS. 

Jurisdiction  of  Suit  on,  see  Coubts^  6. 
Estoppel  by  Recitals  in  Bonds,  see  Es- 
toppel, 3. 

Notes  and  Briefs. 

Coupons;  jurisdiction  of  action  on.       367 

COURTS. 

Estoppel    to    Urge    Disqualification   of 

Judge,  see  Contempt,  4. 
Restricting   Power   of,    to   Punish    for 

Contempt,  see  Contempt,  6. 
Jurisdiction    of    Suit    against    Foreign 

Corporation,  see  Cobpobations,  7, 

8. 
Change  of  Judge  as  Mistrial,  see  Tbial, 

1. 

1.  The  courts  will  not,  except  in  case  of 
gross  abuse,  interfere  with  the  division  of  a 
fund  contributed  by  the  public  to  aid  the 
families  of  members  of  the  fire  department 
killed  in  the  discharge  of  their  duties.  Hal- 
linan  v.  Hearst  (Cal.)  216 

2.  The  action  of  the  legislature  in  fix- 
65  L.  R.  A. 


ing  the  amount  of  the  license  fee  imposed 
upon  a  business  for  purposes  of  regulation  i» 
conclusive,  unless,  beyond  serious  doubt,  it  is 
manifest  that  the  amount  of  the  fee  has  been 
established,  not  with  regard  to  the  purpose 
of  regulation,  with  a  view  of  protecting  the 
public  welfare),  but  with  the  real  purpose  to 
raise  revenue  under  the  guise  of  the  police 
powCT;  or  to  subvert  the  proper  exercise  of 
that  power  to  the  prohibition  of  the  right  of 
the  citizen  to  exercise  a  lawful  calling.  Price 
V.  People  (111.)  588 

Jnrisdiotional  amoimt. 

3.  The  total  fund  sought  is  the  amount 
in  controversy,  for  the  purpose  of  determin- 
ing jurisdiction,  in  a  suit  by  one  taxpayer, 
on  behalf  of  all  similarly  situated,  to  recover 
back  taxes  illegally  exacted.  Com.  use  of 
Wiggins  V.  Scott  (Ky.)  597 

Federal  oonrts  senerally. 

4.  The  provisions  of  the  anti-trust  act 
of  Congress  of  July  2,  1890,  known  as  the 
Sherman  act,  can  be  enforced  only  by  the 
courts  and  in  the  manner  provided  by  it, 
and  not  by  the  state  courts  in  the  exercise  of 
their  equitable  jurisdiction.  Post  v.  South- 
em  R.  Co.  (Tenn.)  48L 

5.  The  jurisdiction  of  a  United  Stat^ 
circuit  court  of  an  action  on  coupons  pay- 
able to  bearer,  when  the  parties  are  citizens 
of  different  states,  is  not  defeated  by  the 
fact  that  with  the  cause  of  action  on  the 
coupons  plaintiff  has  joined  in  the  same 
count  a  claim  upon  municipal  bonds  to  which 
the  coupons  were  attached,  although  under 
the  act  of  Congress  of  August  13,  1888  (25 
Stat,  at  L.  434,  chap.  866),  the  court  has  no 
jurisdiction  of  the  action  on  the  bonds  be- 
cause they  are  not  made  payable  to  bearer, 
but  to  a  payee  of  the  same  state  as  the 
maker.  Independent  School  Dist.  T.  Rew 
(C.  C.  A.  8th  C.)  364 

Rules  of  decision. 

6.  The  construction  and  effect  of  recit- 
als in  negotiable  instruments  is  a  question, 
not  of  state  constitutional  or  statutory  law, 
but  of  commercial  law,  upon  which  the  de- 
cisions of  the  state  courts  are  not  control- 
ling in  the  Federal  tribunals.  Id. 

7.  Where  the  practice  of  the  executive 
in  the  interpretation  of  his  constitutional 
powers  of  vetoing  separate  items  in  school 
appropriation  bills  has  been  frequent  and  ac- 
quiesced in  without  objection  for  a  number 
of  years,  it  should  be  very  clearly  shown  to 
be  unconstitutional,  to  justify  the  courts  in 
declaring  against  it.  Com.  ex  rel.  Elkin  v. 
Barnett  (Pa.)  882 

Notes  and  Bbiefs. 

See  also  Judge. 

Courts;  jurisdiction  of  action  on  matured: 
coupons;  following  decision  of  United  States 
Supreme  Court.  367 

Power  to  control  exercise  of  discretion  of 
state  auditors.  496 

Question  whether  general  law  applicable 
for  legislature;  declaring  statute  void  for 
unjust  differences.  588* 
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Jurisdiction  of  subject-matter  not  con- 
ferred by  consent;  blending  legal  and  equit- 
able claims  in  Federal  court.  747 

Rule  of  property.  902 

Federal  court  following  state  decision  in 
determining  balance  due  on  mortgage  debt. 

952 


COVENANT. 

8ee   also    Sale,   Notes    and   Bbiefs; 
Tbial,  18. 

1.  The  right  of  a  municipality  to  reas- 
sess the  cost  of  a  street  improvement  upon 
abutting  propei-ty  after  an  assessment  is  set 
aside  as  in  contravention  of  the  charter  is 
within  a  covenant  against  encumbrances  in 
a  conveyance  of  the  property,  made  subse- 
quent to  the  improvement.  Green  v.  Tidbnll 
(Wash.)  879 

2.  A  provision  in  a  municipal  charter, 
that  assessments  for  street  improvements 
shall  become  encumbrances  on  abutting  prop-, 
erty  only  after  the  roll  is  placed  in  the  treas- 
urer's hands  for  collection,  does  not  contr'ol 
in  determining  liability  upon  a  covenant 
against  encumbrances  in  a  conveyance  of 
abutting  property,  made  after  an  improve- 
ment for  which  it  is  subject  to  assessment 
has  been  completed.  Id. 


CBIMINAI.  I.AW. 

Grounds  for  New  Trial  in  Criminal  Ac- 
tion, see  New  Tbial. 

1.  The  existence  of  an  uncontrollable 
insane  impulse  to  commit  a  crime  known  to 
be  such  does  not  modify  the  criminal  respon- 
sibility for  the  act.    SUte  v.  Knight  (Me.) 

373 

2.  That  the  impulse  to  steal  is  inspired 
by  avarice  or  ereed  will  not  preclude  the  de- 
fense of  insanity,  if  the  will  power  is  weak- 
ened to  such  an  extent  as  to  leave  the  af- 
flicted one  powerless  .to  control  the  impulse. 
State  V.  McCullough  (Iowa)  378 

3.  The  death  penalty  for  assault  upon 
a  train  with  intent  to  commit  robbery  or 
other  felony,  as  provided  by  N.  M.  Comp. 
Laws  1897,  8  1151,  is  not  a  cruel  and  un- 
usual punishment  within  the  meaning  of  U. 
S.  Const.  8th  Amend.  Territory  v.  Ketch- 
urn  (N.  M.)  90 

Notes  and  Briefs. 

See  also  Witnesses. 

Criminal  law;  death  penalty  for  assault 
upon  train;  as  cruel  and  unusual  punish- 
ment; constitutionality  of  act  providing  for; 
whether  punishment  too  severe  question  for 
legislature.  90 

Validity  of  commitment  for  contempt.  226 
Change  of  judges  during  trial.  240 

What  constitutes  infamous  crime  within 
statute   authorizing    disfranchisement     for. 

250 

Criminal  responsibility  of  insane  person. 

373, 378 

65  L.  R.  A. 


AND     UN  USUAL     PUNISH* 
M£NT. 

See  Cbiminai.  Law^  3. 

GURTEST. 

A  divorce  obtained  by  a  inan  for  the 
fault  of  his  wife  will  defeat  his  right  of  cur- 
tesy in  her  property.  Doyle  v.  Rolwing 
(Mo.)  332 

Notes  and  Briefs. 

Curtesy;  right  as  to,  of  husband  divorced 
for  wife's  fault.  333 

CUSTODIA  LE6IS. 

See  Levy  and  Seizure;  Receivebs. 

DA1CA6ES. 

Evidence  of  Question  of,  see  Damages^ 
22,  23. 

1.  The  penalty  named  is  not  the  meas- 
ure of  the  surety's  liability  on  the  bond  of 
a  contractor  for  government  work,  under  a 
statute  requiring  it  to  be  conditioned  for 
the  performance  of  the  contract,  with  the 
additional  obligation  that  the  contractor 
shall  pay  for  labor  and  materials;  but,  al- 
though the  surety  has  taken  charge  of  and 
completed  the  work  at  a  loss  exceeding  the 
penally  of  the  bond,  he  may  still  be  liable 
to  laborers  and  materialmen  for  the  amount 
of  their  claims.    Griffith  v.  Bundle  (Wash.) 

381 

2.  A  provision  for  the  retention  of  15 
cents  per  100  feet  from  the  contract  price 
of  logs  to  be  cut  and  delivered,  upon  all  logs 
not  delivered  by  a  specified  date,  will  be  re- 
garded as  one  for  liquidated  damages,  and 
not  as  a  penalty,  since  the  actual  damage 
sustained  by  depreciation  in  the  value  of 
the  logs  on  account  of  delayed  delivery  can- 
not be  determined  by  any  known  rule.  Kil- 
bourne  v.  Burt  &  B.  Lumber  Co.  (Ky.)    275 

3.  The  measure  of  damage  to  a  surface 
owner  from  removal  of  the  support  for  his 
land  by  means  of  mining  operations  is  the 
actual  loss  sustained  to  the  land  and  build- 
ings by  reason  of  the  cave-in,  and  not  the 
di&erence  in  market  value  before  and  aft<>r 
the  injury.    Noonan  v.  Pardee  (Pa.)       410 

4.  A  verdict  of  $460  for  wrongful  ejec- 
tion of  a  passenger  from  a  train  is  not  so 
excessive  as  to  warrant  a  reversal  of  the 
judgment,  whore  he  explained  to  the  conduc- 
tor that  the  failure  to  nave  his  ticket  signed 
and  stamped  as  required  by  a  condition 
thereon,  because  of  which  he  was  e2cpelled, 
was  due  to  the  fault  of  the  company  in  not 
having  present  at  the  station  an  agent  au- 
thoriz'^H  to  so  validate  the  ticket,  and  he  was 
ejected  from  the  train  in  the  early  hours  of 
a  dark,  rainy  morning,  at  a  place  with  which 
he  was  unfamiliar,  4  miles  from  the  station 
where  he  boarded  the  train,  and  after  hav- 
ing offered  to  secure  with  a  diamond  ring 
the  payment  of  his  fare.  Southern  B»  Co. 
V.  Wood  (Ga.)  636 

PunitlTe. 

6.  Punitive  damages  may  be  allowed, 
even  in  the  absence  of  express  malice^  for 
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publication  of  a  libel  which  is  not  privileged 

and    is   without   excuse.     Coffin   v.   Brown 

<Md.)  732 

Notes  Ain>  Bbiets. 

Damages;  successive  suits  for  continuing 
injury;  effect  of  release.  82 

Liquidating  in  advance  of  breach.        276 

]>EAGOK8. 

See  Action  ob  Sun,  6;  Reugious  8o- 

CIlfiTIES. 


Joint  Liability  of  Agent  and  Railroad 

Company   for   Causing,   see  Joiitt 

Debtobs. 
Repeal  of  Act  Making  Carriers  Liable 

for,  see  Statutes,  6. 
Who  should  be  Named  in  Summons  in 

Action  for,  see  Wbtt  and  Pbocess, 

1. 

1.  An  express  company  which,  under 
contract  with  a  railroad  company,  has,  for 
its  use,  a  particular  car  or  part  of  a  car 
in  a  train  controlled  by  the  latter,  is  not 
within  the  terms  of  a  statute  giving  damages 
for  death  caused  by  the  negligence  of  the 
"proprietor,  owner,  charterer,  or  hirer  of  any 
railroad,  steamboat,  stage  coach,  or  other 
vehicle  for  the  conveyance  of  goods  or  pas- 
sengers,'* or  of  their  servants.  Lipscomo  v. 
Houston  ft  T.  C.  R.  Co.  (Tex.)  860 

2.  A  child  has  no  right  of  action  for  in- 
juries tx>  its  mother,  which  cause  its  prema- 
ture birth,  so  that  in  case  death  results  a 
<!au8e  of  action  will  survive  under  a  stat- 
ute giving  a  right  of  action  for  wrongful 
death  caused  by  negligence,  where  it  is  such 
as  would,  had  death  not  resulted,  have  en- 
titled the  person  injured  to  maintain  an  ac- 
tion.   Gorman  v.  Budlong  (R.  I.)  118 

Notes  and  Bbiets. 

Death;  Lord  Campbell's  act;  right  of  ad- 
ministratrix to  sue  for  causing;  survival  of 
right  of  action  to  representatives.  545 

Who  may  maintain  action  for.  870 

DEBTOR    AUD     OBEBITOR. 

Validity  of  Gift  from  Husband  to  Wife, 
see  Evidence,  15-17. 

Priority  between  Creditors^  see  Judg- 
ment, 6-8. 

See  also  Trusts,  2. 


See  Judgment. 


Rf-formation  of,  see  Contracts,  16. 
Of  Standing  Timber,  see  Evidence,  11. 
Effect  of  Reservation  of  Mining  Rights, 

see  Mines,  1. 
Of    Standing    Timber,     see    Timbeb; 

Teial,  4. 

A  deed  to  grantor's  daughter  and  her 
husband  and  "their  bodily  heirs,"  under 
the  Illinois  statutes,  vests  a  life  estate  in 
the  first  takers,  with  a  remainder  in  fee  in 
the  heirs  of  the  bodies  of  both.  Atherton 
v.  Roche  (111.)  691 

55  L.  R.  A.  63 


Notes  and  Briefs. 

Deeds;  parol  evidence  to  change;  refor- 
mation of,  for  mistake.  591 

DEFINITIONS. 

Chief  Magistrate,  see  Extradition,  3. 

DESERTION. 

Notes  and  BRncrs. 

« 

Desertion;  of  wife  by  agreement  to  live 
separate.  930 

dibeotinq  verdict. 

See  Trial,  17,  18. 

DIRECTORS. 

See  Corporations,  3,  4. 

DISCRIMINATION. 

See  CONSTITITTIONAL  Law,  3-6. 

DISFRANCHISEMENT. 

For  Bribery,  see  Voters  and  Elec- 
tions. 

Notes  and  Brdefs. 

Disfranchisement;  for  infamous  crime; 
what  constitutes  infamous  crime.  250 

DISORDERI<T  HOUSE. 

Suppression  of,  see  Municipal  Corpo- 
rations, 6,  6. 

Jury  Trial  on  Prosecution  for  Keeping, 
see  Trial,  2,  3. 

Notes  and  Briefs. 

Disorderly  houses;  power  of  dtj  to  sup- 
press and  restrain ;  keeping  of,  an  indictable 
offense;  trial  without  jury  for  keeping.  606 

DISTRICT     ATTORNEY. 

As  Witness  for  Defendant,  see  Wit- 
nesses. 

Notes  and  Briefs. 

District  attorney;  duty  to  become  wit- 
ness for  defendant.  232 

DIVORCE. 

Kight  of  Curtesy  Defeated  by,  see  Ctm- 

TF.8Y. 

See  also  Husband  and  Wife. 
Notes  and  Briefs. 

See  also  Husband  and  Wife. 

Divorce;  right  of  curtesy  of  husband  di- 
vorced for  wife's  fault.  333 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  11,  12. 

DOGS. 

Lisbility  for  Injury  by,  see  Antuals. 
Evidence  of  Conduct  of,  see  Evidence, 

13. 
See  also  Animals,  Notes  and  Briefs. 


DOWER. 


Notes  and  Briefs. 


Dower;    in    divorced    husband's    estate, 
right  of.  333 
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DRAINS  AND  8EV9EBS. 

Enjoining  Discharge  of  Sewers  on  Ad- 
joining Land,  see  Injunction,  3. 

Drowning  of  Child  in,  see  Nbglioence, 
7. 

Notes  and  Bbiefs. 

Drains  and  sewers;  city's  power  to  adopt 
plan  of  sewers;  drowning  of  child  in.      221 

When  maintenance  of  sewer  enjoined  as 
nuisance.  478 

DUE  PROCESS  OF  JaAW. 

See  CoNSTiTiTTioNAL  Law,  7-9,  Notes 
AND  Bbiefs. 

EASEMENTS. 

Acquirement  of,  by  Church  Deacons, 
see  Religious  Societies,  2. 

Notes  and  Bbiefs. 


In  highway,  vested  in  public. 
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ELECTBICAIi     USES     AND     APPU- 
ANCES. 

Presumption  from  Failure  to  Properly 
Insulate  Wires,  see  Evidence,  10. 

Insufficient  Insulation  Cause  of  Injury, 
see  Proximate  Cause. 

1.  An  electric  light  company  fs  charged 
with  knowledge  of  an  abrasion  from  i  inch 
to  2  inches  in  extent  in  the  insulation  of  one 
of  its  wires,  where  it  has  existed,  to  the 
knowled.qe  of  individuals,  for  at  least  two 
years.  Mitchell  t.  Raleigh  Electric  Co. 
(N.  C.)  398 

2.  An  employee  of  a  telephone  company 
in  attempting  to  string  wires  over  those  of 
an  electric  light  company  has  a  right  to 
presume  that  the  latter  company  has  com- 
plied with  an  ordinance  requiring  its  wires 
to  be  insulated,  and  is  bound  to  look  for 
patent  defects  only.  Id. 

Notes  and  Bbiefs. 

Duty  as  to  insulation.  319 

Degree  of  care  required;  leaving  part  of 
wire  uninsulated.  ,  £99 

EMINENT  DOMAIN. 

Requiring  Railroad  Company  to  Pay  At- 
torney's Fee,  see  Constitutional 
Law,  3-5. 

Using  a  part  of  a  railroad  location, 
outside  of  the  space  occupied  by  tracks,  for 
the  abutments  and  approach  of  a  bridge  con- 
structed to  carry  an  existing  highway  over 
the  road  in  order  to  abolish  a  grade  cross- 
ing, is  not  the  imposition  of  a  new  easement 
in  the  railroad  right  of  way,  so  as  to  bring 
the  railroad  company  within  a  statute  pro- 
viding compensation  for  property  taken  for 
such  purposes;  and  it  is  immaterial  that 
for  convenience  the  point  of  crossing  is 
moved  a  short  distance  from  its  old  loca- 
tion. Boston  ft  A.  R.  Co.  v.  Worcester 
(Mass.)  623 


Expenses     and     damages    resulting   from 
abolishing  grade  crossing.  624 

EMPIiOTMENT  AGENCY.  ^ 

License  of^  see  License. 


Notes  and  Briefs. 

When  right  of,  may  be  exercised. 
55  L.  R.  A. 
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Notes  and  Briefs. 

Encroachment;  on  highway  as  nuisance. 

901 

ENCtTMBBANOES. 

Street  Improvement  Assessment  within 

Covenant  against,  see  Covenant. 
See  also  Trial,  18. 

Notes  and  Briefs. 

Encumbrances;  covenant  against  street  im- 
provement assessment  as.  879 

EQUITT. 

Vacating  Fraudulent  Judgment  in,  see 
Judgment,  9. 

1.  A  suit  by  a  beneficiary  of  a  fund  con- 
tributed by  the  public  to  aid  the  families 
of  firemen  killed  in  the  discharge  of  their 
duty,  to  compel  the  custodian  to  pay  over 
his  share,  is  one  of  equitable  cognizance,  and 
not  an  action  for  money  had  and  received. 
Hallinan  v.  Hearst  (Cal.)  216 

2.  Equity  has  jurisdiction  of  a  suit  to 
recover  from  the  estate  of  an  alleged  pau- 
per for  money  and  goods  furnished  her,  be- 
cause of  her  fraudulent  representations  as 
to  her  poverty,— especially  where  numerous 
small  items  must  be  taken  into  account  in 
ascertaining  the  compensation  due.  Ander- 
son T.  Eggers  (N.  J.  Err.  &  App.)  670 

Notes  and  Briefs. 

Equity;  jurisdiction  where  remedy  at  law 
adequate.  633 

Simple  contract  creditors  obtaining  seiz- 
ure of  debtor's  property  in;  creditor  with- 
out sufficient  remedy  at  law;  asserting  equi- 
ties in  partnership  assets  in  equity.  747 

ESTOPPEL. 

To  Urge  Disqualification  of  Judge,  see 

Contempt,  4. 
Necessity  cf  Pleading,  see  Pleading,  10. 
To  Object  to  Assessment,   see  Pupuc 

Improvements,  7. 

1.  Setting  up  an  insufficient  cause  for 
refusal,  in  a  proceeding  to  compel  state 
officers  to  execute  a  contract  for  supplies, 
will  not  estop  them  from  subsequently  urg- 
ing other  defenses.  State  ex  rel.  Robert 
Mitchell  Fum.  Co.  ▼.  Toole  (Mont.)         644 

2.  Estoppel  which  will  prevent  a  mort- 
gagee from  asserting  his  lien  against  a  judg- 
ment creditor  of  the  mortgagor  will  not 
arise  from  his  failure  to  voluntarily  notify 
the  creditor  of  the  continuance  of  the  mort- 
gage by  renewal  of  the  note  secured  by  it, 
or  to  set  up  the  renewal  in  a  suit  to  fore- 
close the  mortgage,  by  reason  of  which  judg- 
ment is  entered  against  him  therein.  New- 
hall  V.  Hatch  (Cal.)  673 


EVIDBNCI. 


995 


By  r^oitals  in  bonds. 

3.  Recitals  in  municipal  bonds  may  as 
conclusively  estop  the  municipality  from  de- 
ieating  an  action  on  the  coupons  as  though 
they  were  contained  in  the  coupons  them- 
selves.  Independent  School  Dist.  v.  Rew  (G. 
C.  A.  8th  G.)  364 

4.  A  district  township  is  estopped,  as 
against  a  bona  fide  holder  of  its  bonds,  to 
deny  the  truth  of  recitals  contained  therein 
that  they  are  issued  under  authority  of 
Iowa  Laws  1880,  chap.  51,  to  pay  unsatisfied 
judgments  rendered  against  the  township  be- 
fore the  passage  of  the  act,  where  the  officers 
issuing  the  bonds  are  expressly  authorized 
1^  law  to  make  such  recitals  in  the  bonds. 

Id. 

6.  That  a  municipality  is  indebted  be- 
yond its  constitutional  limit  at  the  time  of 
the  issue  of  bonds  will  not  release  it  from 
liability  thereon^  where  they  contain  recit- 
als which,  if  true,  warranted  their  issue  not- 
withstanding the  excess  of  indebtedness, 
since  the  nuxnicipality  is  estopped  as  against ' 
bona  fide  holders  from  denying  the  truth  of 
such  recitals.  Id. 

6.  Recitals  in  township  bonds  to  the 
effect  that  they  are  issued  under  Iowa  Laws 
1880,  chap.  51,  which  authorizes  their  issue 
to  pay  judgments,  are  not  insufficient  to  con- 
stitute the  basis  of  an  estoppel  by  reason 
of  the  fact  that  they  are  not  made  payable 
to  the  holder  of  any  judgments,  or  payable 
at  the  office  of  the  treasurer  of  the  township, 
but  at  the  chief  commercial  city  of  the  coun- 
ty, since  these  facts  do  not  destroy  or  weak- 
en the  effect  of  the  plain  declaration  that 
they  are  issued  in  pursuance  of  the  statute. 

Id. 

KOTES  AND  BBIETS. 

Estoppel;  to  deny  liabilities  imposed  on 
corporations  seeking   to  condemn  property. 

264 

By  recitals  in  bonds.  367 

To*  deny  authority  of  agent.  648 

Necessity  of  actual  knowledge.  564 

By  delay  or  silence  for  less  than  statu- 
tory period.  661 

Necessity  of  pleading;  dependent  upon 
evidence ;  essential  elements  of,  to  assert  dif- 
ferent state  of  facts  from  those  relied  on  in 
former  suit.  677 

To  claim  title  to  street  by  adverse  posses- 
sion ;  estoppel  of  town  by  silence  or  acquies- 
cence. 899 


Of  Malice,  see  Libel  and  Slander,  5. 
Presumption  as  to  Effect  of  Jury's  Mis- 
conduct, see  New  Trial,  3,  4. 

•Jndleial  notice. 

1.  In  the  construction  of  a  statute, 
courts  will  take  judicial  notice  of  events 
which  are  generally  known,  and  matters  of 
<x)mmon  knowledge  within  the  limits  of  their 
Jurisdiction.     Redell  v.  Moores    (Neb.)  740 

55  L.  R.  A. 


Presnnaptions  and  bnrden  of  proof. 

As  to  Questions  Considered  in  Prescribing 
Taxing  District,  see  Public  Improve- 
ments, 2. 

As  to  Effect  of  Jury's  Misconduct,  see  New 
Trial,  3,  4. 

2.  An  extradition  warrant  issued  by  the 
governor  upon  requisition  from  a  foreign 
state  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  have  been  grant- 
ed upon  competent  proof  that  the  prisoner 
was  a  fugitive  from  justice;  and  in  habeas 
corpus  proceedings  to  obtain  his  release,  the 
prisoner  has  the  burden  of  showing  that  he 
has  not  fled  and  is  not  a  fugitive.  State 
ex  rel.  McNichols  v.  Justus  (Minn.)  325 

3.  In  an  action  for  breach  of  a  contract 
to  give  plaintiff  permanent  employment  so 
long  as  his  services  are  satisfactory,  the  bur- 
den is  upon  the  defendant  to  show  that  the 
discharge  was  for  good  cause.  Rhoades  v. 
Chesapeake  &  O.  R.  Co.  (W.  Va.)  170 

4.  The  general  manager  of  a  mining 
company  is  not  presumed  to  have  impliea 
authority  to  make  the  company  liable  for 
medical  or  surgical  aid  for  its  employees 
injured,  in  the  course  of  their  employment, 
without  fault  of  the  company.  Spelman  v. 
Gold  Coin  Min.  &  Mill.  Co.   (Mont.)       640 

5.  In  support  of  jurisdiction  to  sell 
stock  of  a  foreign  corporation  in  attachment 
proceedings,  it  will  be  presumed  that  the 
right  of  a  purchaser  to  a  transfer  will  be 
recojpized  and  his  ownership  of  the  stock 
be  ^ven  effect  upon  the  books  of  the  corpo- 
ration. Simpson  ▼.  Jersey  City  Contractmg 
Co.  (N.  Y.)  796 

6.  No  presumption  as  to  the  guilt  or  in- 
nocence of  either  party  arises  from  the  fact 
of  injury  by  a  collision  between  a  train  and 
a  traveler  on  foot  at  a  railroad  crossing. 
Gahagan  ▼.  Boston  ft  M.  R.  Co.    (N.  H.) 

42^ 

7.  One  seeking  to  recover  from  a  rail- 
road company  for  injuries  resulting  from 
collision  with  a  train  at  a  private  crossing 
must  produce  evidence  sufficient  to  render 
reasonable  a  finding  that  he  was  free  from 
fault.  Id. 

8.  The  mere  fact  of  injury  to  a  street- 
car passenger  by  collision  of  the  cai*  with  a 
vehicle  raises  no  presumption  of  negligence 
against  both  the  carrier  and  the  owner  of  the 
vehicle.  Harrison  v.  Sutter  Street  R.  Co. 
(Cal.)  «08 

9.  A  presumption  that  an  accident  caus- 
ing injury  to  a  passenger  is  due  to  the  neg- 
ligence of  the  carrier  or  its  wrongful  act. 
neglect,  or  default,  is  created  by  a  statute 
making  the  carrier  liable  for  every  injury 
to  a  passenger  not  caused  by  his  criminal 
negligence  or  violation  of  a  rule  or  regula- 
tion. Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke 
(Neb.)  610 

10.  Failure  by  an  electric  light  company 
to  comply  with  a  municipal  ordinance  re- 
quiring wires  to  be  insulated  is  prima  facie 
evidence  of  ne<rliirence.  Mitchell  ▼.  Ralei?^ 
Electric  Co.   (N.C.)  398 


096 


Stidkncs. 


11.  A  deed  conveying  standing  timber  on 
certain  described  lots  of  land,  although  the 
estate  therein  granted  is  determinable,  con- 
veys an  interest  in  realty  within  the  mean- 
ing of  the  registry  laws,  and,  if  duly 
recorded,  is  admissible  in  evidence  without 
proof  of  execution.  McRae  v.  Stillwell  (Ga.) 

613 

12.  A  printed  circular  containing  a  li- 
belous letter  cannot  be  admitted  in  evidence 
in  an  action  for  the  libel,  to  enhance  the 
damages  because  of  the  republication  in  cir- 
cular form,  where  there  is  nothing  to  show 
that  the  writer  or  addressee  authorized  the 
republication,  since  the  jury  cannot  be  au- 
thorized to  assume  that  fact,  although  the 
addreesee  is  chairman  of  the  central  com- 
mittee of  a  political  party  opposed  to  the 
election  of  a  candidate  whose  defeat  the  let- 
ter advocates.    Coffin  ▼.  Brown  (Md.)     732 

DemonstratiTO. 

13.  Evidence  of  the  conduct  of  a  blood- 
hound in  baying  the  accused  is  not  admis- 
sible upon  trial  of  an  indictment  for 
larceny,  in  corroboration  of  a  confession  of 
an  alleged  accomplice,  where,  before  the 
honnd  was  put  upon  the  trail,  accused  were 
in  and  about  the  premises  where  the  crime 
was  committed.    State  v.  Moore  (N.  C.)  96 

ParoL 

14.  A  statute  providing  that  no  ac- 
knowledgment or  promise  shall  be  evidence 
of  a  new  emtract  to  take  a  promise  out  of 
the  statute  of  limitations,  unless  in  writing, 
but  that  nothing  in  it  shall  alter,  take 
away,  or  lessen  the  effect  of  a  part  pay- 
ment, does  not  exclude  all  parol  evidence 
bearing  upon  the  new  promise  by  part  pay- 
ment.   Gillingham  v.  Brown  (Mass.)       320 

Opiaioma. 

15.  Opinions  as  to  the  authority  of  sta- 
tion agents  to  employ  persons  to  guard 
againiit  burglars,  deduced  from  known  du- 
ties of  such  agents,  are  not  admissible  in  an 
action  against  the  railroad  company  for  in- 
juries caused  by  such  guards.  Lipscomb  v. 
Houston  ft  T.  C.  R.  Co.  (Tex.)  869 

Deolarationsf  res  sesttt* 

16.  Declarations  by  a  man  when  free 
from  debt,  tending  to  show  a  gift  in  favor 
of  his  wife,  are  not,  in  favor  of  subsequent 
creditors,  excluded  from  evidence  by  a  stat- 
ute providing  that  a  husband  shall  not  be 
competent  to  testify  for  his  wife  in  any  pro- 
ceeding by  a  creditor  to  impeach  a  gift  from 
him  to  her  on  the  ground  of  fraud.  First 
Nat  Bank  v.  Holland  (Va.)  155 

17.  Declarations  of  a  man  free  from  debt 
at  the  time  they  are  made  are  admissible  in 
evidence  to  prove  a  gift  to  his  wife  as 
against  the  claims  of  subsequent  creditors. 

Id. 

Privilesad  oommunioatloBa. 

18.  A  statute  forbidding  husband  and 
wife  to  testify  as  to  any  communication 
made  by  one  to  the  other  while  married 
does  not  preclude  testimony  of  statements 
had,  in  connection  with  conduct  showing 
the  husband's  treatment  of  the  wife^  and 
55  L.  R.  A. 


explanatory  of  it  simply.    Wright  ▼.  Wright 
(Iowa)  261 

BeloTaaoj  and  matMriallty. 

19.  Upon  the  question  whether  or  not  am 
intending  passenger  was  denied  proper  op- 
poitunity  to  get  a  ticket,  he  may  state  that, 
had  the  agent  been  in  the  office  when  he 
applied,  he  could  have  gotten  on  the  train 
before  it  moved.  Mills  v.  Missouri,  K.  &  T. 
R.  Co.  (Tex.)  497 

20.  One  injured  in  attempting  to  board 
a  moving  train  the  gates  of  which  were 
open  may  testify  that  he  had  repeatedly 
seen  gatemen,  before  leaving  stations,  close 
the  gates,  as  bearing  on  the  character  of  his 
attempt.  Id. 

21.  In  a  suit  upon  a  contract  to  support 
plaintiff  in  case  her  husband  fails  to  do  so, 
evidence  is  admissible  as  to  the  husband's 
treatment  of  plaintiff  prior  to  his  abandon- 
ment of  her.    Wright V.  Wright  (Iowa)   261 

22.  Evidence  that  a  deceased  person  was 
a  member  of  a  church  and  did  not  use  pro- 
fane languase  is  not  admissible  upon  the 
amount  of  damages  to  be  awarded  for  his 
wrongful  death.  Lipscomb  v.  Houston  &  T. 
C.  R.  Ck>.  (Tex.)  869 

23.  Upon  the  question  of  the  measure  of 
damages  for  a  wron^ul  death,  evidence  that 
plaintiffs  have  received  money  from  insur- 
ance upon  decedent's  life  is  not  admissible. 

Id. 

24.  Evidence  of  justifieation  responds  to 
no  issue,  and  is  immaterial,  where  the  de- 
fendant denies  the  commission  of  a  wrong- 
ful act  with  which  he  is  charged,  and  pleads 
nothing  by  way  of  justification.  Chicago, 
B.  ft  Q.  R.  Co.  ▼.  Williams  (Neb.)  289 

25.  A  bill  charging  that  the  action  of  a 
railroad  was  due  to  an  agreement,  the  terms 
of  which  are  unknown  to  the  ocnplainant, 
but  whose  tenor  was  to  restrain  trade  and 
commerce,  is  broad  enough  to  let  in  full  evi- 
dence as  to  what  was  done  at  a  meeting  at 
which  the  agreement  was  made,  and  what 
policies  were  there  outlined,  and  of  the  di- 
vision of  traffic,  if  any,  there  made,  and  the 
circumstances  connected  with  it.  Post  v. 
Southern  R.  Co.   (Tenn.)  481 

Weight,  effeot,  and  snfflcieney. 

26.  Ratification  by  a  corporation  of  the 
act  of  its  manager  in  employing  surgeons  for 
injured  employees  is  not  shown  by  evidence 
that  a  draft  on  account  had  the  company's 
name  on  it,  witness  having  the  impression 
that  it  was  signed  by  the  company  "per 
someone  else's  order."  Spelman  ▼.  Gold 
Coin  ^iin.  &  Mill.  Ck>.  (Mont)  640 

Notes  and  Briefs. 

Evidence ;  admissibility  of  declarations  of 
deceased  husband  as  to  gift  of  stock  to  wife; 
admissibility  of  testimony  of  wife.  156 

Burden  of  proof  as  to  negligence  of  car- 
rier in  action  for  loss  of  g^>ds.  184 

Burden  of  proving  right  to  retain  money 
received  for  use  of  another.  211 

Communication  to  prosecutor,  privilep^. 

232 


Experts— FoRFEiTUSB. 


Wi 


Presomptioo  of  passing  of  title  of  goods 
•old.  302 

Presumption  of  knowledge  of  natural  con- 
sequence of  one's  own  acts.  350 

Burden  of  proving  negligence;  presump- 
tion from  brealcing  of  brakeshoe.  362 

Weight  to  be  given  to  expert  testimony. 

378 

Burden  of  proof  in  negligence  suit.      432 

Duty  of  plaintiff  in  action  for  death  to 
make  out  case  by  preponderance  of  evidence. 

546 

Parol,  to  vary  deed.  591 

Presumption  of  negligence  from  injury  to 
passenger  on  street  car  colliding  with  wagon. 

.    608 

Presumption  of  negligence  from  injury  to 
passenger  from  accident  resulting  from  acts 
of  stranger.  714 

Presumption  of  existence  of  father  of  in- 
fant. 782 

Admi8.(tibility  of  evidence  that  deceased 
was  a  church  member.  870 

Of  specific  instances  of  prior  conduct  of 
dog  causing  injury.  877 

Of  common  reputation  as  to  boundary; 
presumption  of  performance  of  duty  by  of- 
ficers. 809 


Improper  Statements  by  Court  as  to 
Opinions  of,  see  Tbial,  14. 

Notes  and  Briefs. 

Expert  testimony;  weight  to  be  given  to. 

378 

EXPRESS  COMPANIES. 

Liability   for  Death  of  Employee,  see 
Death,  1. 

EXTRADITION. 

Burden  of  Proof  as  to,  see  Evidence,  2. 
Inquiry   into   Validity   of   Proceedings, 
see  Habeas  Ck>spus,  1. 

1.  Failure  to  specifically  state  that  the 
person  extradited  is  a  fugitive  from  justice 
charged  with  crime  committed  within  the  de- 
manding state  does  not  invalidate  an  extra- 
dition warrant  alleging  that  a  demand  has 
been  made,  ''pursuant  to  the  Constitution 
and  laws  of  ttie  United  States/'  for  the  de- 
livery of  such  person  "as  a  jfugitive  from 
justice."  State  ex  rel.  AfcNichols  v.  Justus 
(Minn.)  325 

2.  A  copy  of  a  criminal  charge,  indorsed 
as  an  indictment  and  signed  by  the  foreman 
of  the  grand  jury  as  a  true  bill,  is  sufficient 
to  satisfy  the  requirement  of  U.  S.  Rev.  Stat, 
f  5278,  tit.  66,  that  in  proceedings  for  the 
extradition  of  a  fugitive  the  demanding 
state  must  produce  before  the  executive  of 
the  state  from  which  the  fugitive  is  de- 
manded a  duly  authenticated  copy  of  the  in- 
dictment, although  the  instrument  does  not 
contain  the  word  "indictment''  on  its  face, 
or  aver  in  terms  that  the  accused  was  )n 
dieted.  Id. 

55  L.  R.  A. 


3.  A  requisition  for  the  extradition  of  a 
fugitive  from  justice,  made  by  the  "acting 
governor"  of  the  state  of  Illinois,  is  made 
by  the  "chief  magistrate"  within  the  mean- 
ing of  U.  S.  Rev.  Stat,  fi  5278,  tit.  66,  provid- 
ing that  the  demand  shall  be  made  oy  the 
"governor  or  chief  magistrate"  of  the  state 
from  which  the  person  has  fled,  where  the 
Illinois  Constitution  provides  that  the  su- 
preme executive  power  shall  be  vested  in 
the  governor,  and  m  case  of  his  death  or  dis- 
ability his  duties  shall  devolve  upon  the 
lieutenant  governor,  and  upon  his  disabil- 
ity the  president  pro  tern,  of  the  senate  shall 
act  as  governor.  Id. 

Notes  and  Briefs. 

Extradition;  regularity  of  proceedings  for; 
conclusiveness  of  governor's  warrant  that 
defendant  charged  with  crime;  sufficiency  of 
requisition ;  what  extradition  warrant  should 
show.  325 

FEIXOW  SERVANT. 

See  Mabteb  and  Servant,  12-17. 

FENCES. 

Notes  and  Briefs. 
Fence;  injunction  against  erection  ol  403 


FINDINGS. 

Sufficiency  of,  see  Appeal  and  Error, 

5. 
Sufficiency  of,  to  Support  Judgment,  see 

Judgment,  3. 


For  Violation  of  Municipal  Ordinance, 
see  Municipal  Corporations,  2. 

FIRE. 

Loss  by,  of  Goods  During  Transporta- 
tion, see  Carriers^  17. 


Provision  for  Appointment  of  Commis- 
sioners by  Governor,  see  Constitu- 
tional Law,  1. 

FIREMEN*S  FUND. 

Interference  by  Courts  with  Division  of, 

see  Courts,  1. 
Nature  of  Suit  to  Obtain  Share  in,  see 

Equity,  1. 
Right  of  Guardian  to  Minor's  Share  of, 

5tee  Guardian  and  Ward. 
See  also  Charities. 

Notes  and  Briefs. 

Firemen;  subscription  for  aid  of  relatives 
of.  21T 

FOREIGN  CORPORATIONS. 

See  Corporations,  7-9. 

FORFEITURE. 

Of  Insurance,  see  Insurance,  12-1& 
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FBAUD    AND    FBAUDUIiElfT    GOK- 
VEYANOES. 

Judgment  Confessed  with  Intent  to  De- 
fraud Creditors,  see  Judgmeitt,  5. 

Priority  of  Liens  where  Conveyance  Set 
Aside  as  Fraudulent,  see  Judgment, 
6-8. 

Ab  Ground  for  Vacating  Judgment,  see 
Judgment,  9,  10. 

In  Obtaining  Support  as  Poor  Person, 
see  PooB  AND  PooB  Laws. 

See  also  Equity,  2. 

KOTBS   AND  BbIETS. 

Fraud;  general  avermenta  of;  entire  eon- 
tract  vitiated  by.  632 

Setting  aside  fraudulent  conveyance;  pri- 
ority of  judgment  liens.  017 

FRAUDS,  STATUTE  OF. 

See  CoNTBACTS,  5. 

FREEDOM  OF  SPEECH. 

Ordinance  Prohibiting  Public  Address  in 
Streets,  see  Municipal  Cobpoba- 
TIONS,  3,  4. 

OAMmC 

Recovery  of  Money  Loaned  for  Use  in, 
see  CoNTBACTS,  14. 

Notes  and  Bbiefs. 

tjlaming;  validity  of  wagering  contracts; 
Tight  to  recover  money  loaned  for  gambling 
purposes.  93 

•GARNISHMENT. 

1.  An  officer  having  custody  of  property 
tinder  a  levy  may  be  charged  as  garnishee 
thereof,  so  as  to  create  a  valid  lien  thereon 
subject  to  his  levy.  Pitkin  v.  Bumham 
(Neb.)  280 

2.  A  garnishment  of  a  constable  who 
baa  lawful  possession  of  property  under  a 
levy,  though  made  under  a  judgment  which 
is  voidable  for  fraud  upon  creditors,  is  su- 
perior to  a  prior  levy  of  attachments  by  an- 
other officer,  made  subsequent  to  the  levy 
under  the  voidable  judgment  Id. 

3.  Plaintiff  in  an  action  to  recover  mon- 
ey can  neither  summon  nor  charge  himself 
as  garnishee  therein,  under  a  statute  pro- 
viding that  in  garnishment  proceedings 
plaintiff  and  the  garnishee  shall  be  deemed 
adversary  parties,  and  that,  when  success- 
ful, plaintiff  shall  be  entitled  to  execution 
if  the  garnishee  fails  to  pay.  First  Nat. 
Bank  v.  Elliott  (Kan.)  353 

Notes  and  Briefs. 

€rarnishroent ;  right  of  plaintiff  to  sum- 
mon or  charge  himself  as  garnishee.        353 

Of  shares  of  stock  in  foreign  corporation. 

796 

Of  officer  in  possession  of  property;  lien 
created  by.  282 

Remedy  by,  purely  statutory;  plaintiff  in 
main  action  as  garnishee;  who  liable  as 
garnishee;  attaching  amount  of  judgment 
against  one's  self.  853 

55  L.  R.  A. 


GAS. 

Compelling  Connection  with  Mains, 
Gas. 

Mandamus  against  Company,  see  Man- 
damus, 3. 

A  natural  gas  company  having  th« 
power  of  eminent  domain  and  a  municipal 
license  to  lay  its  mains  in  a  city's  streets 
cannot  refuse  to  permit  connections  with  its 
mains  by  unsupplied  citiz^is  because  the 
gas  pressure  has  fallen  so  low  that  existing 
customers  cannot  be  adequately  suppliec^ 
although  it  is  a  voluntary  company  organ- 
ized to  supply  the  inhabitants  of  the  city 
with  gas  at  the  lowest  possible  cost  without 
profit.  State  ex  rel.  Wood  v.  C^kmsumers' 
Gas  Trust  Co.   (Ind.)  245 

Notes  and  Bbiefb. 

Gas;  mandamus  to  compel  company  to 
supply  new  customers  where  supply  insuffi- 
cient 240 


GIFTS. 

Admissibility  of  Declarations  to  Show, 
see  EviDKNCE,  16,  17. 

1.  Choees  in  action  are  not  included  in 
Va.  Code,  fi  2414,  providing  that  no  gift  of 
any  "goods  or  chattels"  shall  be  valid  unless 
actual  possession  shall  have  come  to  and 
remained  with  the  donee,  and  that»  if  the 
donor  and  donee  reside  together  at  the  time 
of  the  gift,  possession  at  the  place  of  their 
residence  shall  not  be  sufficient.  First  Nat 
Bank  v.  Holland  (Va.)  155 

2.  Failure  to  indorse  a  certificate  of 
stock  in  a  corporation,  and  sign  the  power 
of  attorney  to  transfer  it,  will  not  defeat  a 
gift  of  it  Id. 

3.  A  gift  by  a  man  to  his  wife  of  a  cer- 
tificate of  stock  in  a  corporation,  which  is 
immediately  delivered  to  and  retained  by 
her,  is  not  affected  by  his  subsequent  receipt 
of  the  dividends  thereon,  and  mention  of  the 
stock  in  his  will  and  in  an  assignment  for 
creditors  as  having  been  given  to  her.      Id, 

Notes  and  Briefs. 

Gift;  of  certificate  of  stock;  inocmiplete 
because  not  indorsed  or  tranferred  on  books 
of  company;  necessity  of  transfer  in  writ- 
ing of  gift  incapable  of  delivery;  receipt  of 
dividends  by  donor;  effect  of  subsequent  be- 
quests of  stock  in  will;  effect  of  subsequent 
acts  or  words;  validity  as  against  credit- 
ors. 155 

GOVERNOR. 

Power  to  Veto  Separate  Items  of  Bill, 
see  Courts,  7. 

Power  to  Veto  Items  of  Bill,  see  Stat- 
utes, 1-3. 

A  governor's  implied  authority  does 
not  extend  to  the  employment  of  counsel,  at 
the  expense  of  the  state,  to  assist  in  draft- 
ing proposed  amendments  to  the  state  con- 
stitution. Cahill  V.  Board  of  State  Auditors 
(Mich.)  493 


Grant — Homestead. 


999 


Notes  and  Bbiefs. 

GoTemor;  power  to  employ  oounsel.    494 

Power  to  veto  part  only  of  a  statute.    882 

Power  to  employ  counsel  for  the  state. 

493 


Of  Land  Over  Coal  Mine,  see  Mines, 
1,  2. 

OUARDIAN  AND  WARD. 

The  general  guardian  of  a  minor  as 
Bitch  has  no  right  to  the  custody  and  man- 
agement of  the  minor's  share  of  a  fund  con- 
tributed by  the  public  to  aid  families  of 
firemen  killed  in  the  discharge  of  their  duty. 
Hallinan  y.  Hearst  (Cal.)  21G 

HABEAS    CORPUS. 

1.  Upon  habeas  corpus  proceedings  to 
inquire  into  the  validity  of  the  arrest  and 
custody  of  a  fugitive  from  the  justice  of  a 
foreign  state,  detained  on  extradition  war- 
rant, the  court  vdll  not  extend  its  inquisi- 
tion beyond  the  warrant,  to  ascertain 
whether  the  prisoner  had  been  previously 
nnlawfully  arrested,  or  was  in  unlawful  cus- 
tody at  the  time  sucli  warrant  was  served 
upon  him.  State  ex  rel.  McNichols  v.  Jus- 
tus (Minn.)  325 

2.  A  receiver  imprisoned  as  in  contempt 
of  court  for  a  refusal  to  deliver  a  fund  in- 
trusted to  him  will  not  be  discharged  under 
a  writ  of  habeas  corpus  sued  out  before 
another  judge  on  the  ground  that  he  is 
unable,  by  reason  of  his  poverty,  to  comply 
with  the  order,  since  it  rests  in  the  sound 
legal  discretion  of  the  judge  who  committed 
him,  or  who  is  presiding  in  the  court  which 
committed  him,  to  determine  whether  it  is 
or  Is  not  in  the  power  of  the  receiver  to 
restore  the  fund.    Tindall  ▼.  Westcott  (Ghi.) 

225 

Notes  and  Bbiefs. 

Habeas  corpus;  by  one  illegally  commit- 
ted for  contempt;  what  considered  on.    226 

HEAIiTH. 

Notes  and  Bbiefs. 

Health;    right  to  tnake  regulations   for 
protection  of.  396 

HIGHWAYS. 

Adverse    Possession    of,    see    Advebse 

Possession,  2. 
Riding   Bicycle  on    Sidewalk,   see   Bi- 

OTCLiBS 

Liability  for  Injury  to  Child  Playing 

in,  see  Negligence,  9. 
Stepping  Stone  as  Nuisance,  see  Nui- 
sances. 
Improvement  of,  see  Public  Improve- 
ments. 
Contributory    Negligence,    in    Leaving 
Wagon  Track  of  Bridge,  see  Trial, 
8. 
L  One  riding  a  bicycle  on  a  sidewalk, 
with  due  care,  under  authority  of  the  muni- 
cipality, may  recover  from  it  for  injuries 
55  L.  R.  A. 


caused  by  the  sidewalk  not  being  in  reason- 
able repair  for  the  ordinary  uses  for  which 
sidewalks  are  constructed.  Lee  v.  Port  Hu- 
ron (Mich.)  *       308 

2.  An  abutting  property  owner  having 
a  license  from  the  municipality  to  maintain 
a  vault  under  the  sidewalk,  with  a  coal  hole 
leading  through  the  sidewalk  thereto,  is 
bound  to  exercise  only  reasonable  and  ordi- 
nary care  and  precaution  to  keep  it  as  safe 
for  the  use  of  the  public  as  other  parts  of 
the  sidewalk.  West  Chicago  Masonic  Asso. 
V.  Cohn  (III.)  235 

3.  Public  policy  does  not  prevent  the 
owner  of  a  building  who  has,  with  the  con- 
sent of  the  municipal  authorities,  construct- 
ed a  coal  hole  in  the  adjoining  sidewalk  in 
a  proper  manner,  from  devesting  himself  of 
liability  for  injuries  to  pedestrians  by  its 
becoming  out  of  repair  by  leasing  the  base- 
ment of  the  building,  including  the  vault 
under  the  sidewalk  and  the  coal  hole,  which 
were  constructed  for  the  exclusive  benefit 
of  the  basement,  and  have  no  connection 
with  and  are  of  no  benefit  to  any  other  part 
of  the  building,  upon  condition  that  the 
lessee  shall  keep  the  whole  in  repair.        Id. 

4.  A  provision  of  a  city  charter,  for- 
bidding members  of  the  common  council  to 
contract  with  the  city,  will  not  debar  one 
from  recovering  damages  in  case  he  is  in- 

J'ured  by  the  defective  condition  of  a  street. 
)anville  v.  Robinson  (Va.)  162 

5.  That  one  injured  by  a  defect  in  a 
city  street  was  a  member  of  the  city  council 
will  not  prevent  his  recovering  damages  for 
tiie  injury,  if  he  was  not  a  member  of  the 
committee  having  supervision  of  the  high- 
ways, and  was  not  charged  with  the  duty  or 
given  the  power  to  make  repairs.  Id. 

6.  A  traveler  injured  by  a  defect  in  a 
highway  is  not  debarred  from  recovering 
therefor  bv  the  fact  that  he  knew  its  con- 
dition to  be  unsafe,  unless  the  danger  was 
obvious  and  imminent.  14 

Notes  and  Briefs. 

Highways;  injury  by  defect  in;  duty  of 
traveler  with  knowledge  of  defect;  duty  of 
city  to  repair.  162 

Injury  by  coal  hole  in  sidewalk  in  front 
of  leased  premises,  liability  for.  235 

Reasonable  use  of;  what  an  improper  ob- 
struction for  jury;  lawfulness  of  parades 
and  processions  in.  618 

Abolishing  grade  crossing;  liability  for 
expenses  and  damages  from.  624 

Duty  of  township  to  keep  in  repair.      738 

Acquiring  title  to,  by  adverse  possession; 
power  of  municipality  to  surrender  part  of; 
ownership  of  fee  by  abutting  owner;  ease- 
ment in,  vested  in  public.  899 

HOMESTEAB. 

1.  A  daughter  eighteen  years  old  who 
is  living  with  her  father,  giving  to  him  her 
services,  is,  within  the  meaning  of  the  home- 
stead exemption  law,  a  person  dependent 
upon   the  father   for   support^   though   she 
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may  be  physically  able  to  earn  her  own  liv- 
ing.    Lyons  v.  Andry   (  ^.)  724 

2.  A  homestead  right  is  not  necessarily 
terminated  by  the  dissolution  of  the  com- 
munity by  the  death  of  one  of  the  spouses, 
under  La.  Const  1898,  art.  244.  Id. 

3.  A  homestead  exemption  was  not  lost 
by  failure  to  actually  reside  upon  the  prop- 
erty, where  the  homesteader  left  the  place 
because  his  house  was  blown  down  oy  a 
storm,  and  lived  with  a  son  at  a  short  dis- 
tance, but  visited  his  place  every  day,  and 
continued  to  cultivate  garden  truck  upon 
it,  by  which  he  earned  his  living.  Id. 

4.  Sufficient  occupancy  of  a  house  exists 
to  make  it  subject  to  homestead  exemption, 
if  the  owner  has  repaired  and  cleaned  it  and 
is  engaged  in  moving  his  household  goods 
and  kitclien  furniture  into  it  at  the  time  of 
his  death.    Gill  v.  Gill  (Ark.)  191 

,  N0TB8  A.ND  Briefs. 

Homestead;  sufficiency  of  occupation  of. 
:  191 

Exemption  of;  occupant's  right  to  travel 
or  reside  elsewhere.  724 

HOUSE  OF  nX  TAME. 

Suppression  of,  see  Municipal  Ck>BPO- 

RATIONS,  6,  6. 
Jury  Trial  on  Prosecution  for  Keeping, 

see  Trial,  2,  3. 
See  also   Disorderly   Houses,   Notes 

AND  Briefs. 


SmSBANB  AND    WIFE. 

Survival  of  Judgment  for  Alimony,  see 
Action  or  Suit,  8. 

Marriage  as  Consideration  for  Promise, 
see  Contracts,  3. 

Construction  of  Third  Person's  Agree- 
ment to  Furnish  Home  for  Wife, 
see  Contracts,  7. 

Right  of  Curtesy  Defeated  by  Divorce, 
see  Ourtest. 

Gift  by  Husband  to  Wife,  see  Evi- 
dence, lo,  17. 

Admissibility  of  Statements  between, 
see  Evidence,  18. 

Evidence  as  to  Third  Person's  Contract 
to  Support  Wife,  see  Evidence, 
21. 

1.  Adultery  of  plaintiff  may  be  set  up 
in  the  answer  in  a  proceeding  for  divorce  for 
cruelty  and  impotency,  and  it  is  not  neces- 
sary to  file  a  cross  bill  for  that  purpose. 
Decker  v.  Decker  (111.)  697 

2.  ITie  setting  up  of  adultery  as  a  de- 
fense to  the  granting  of  a  divorce  for  ex- 
treme and  repeated  cruelty  and  impotency 
is  not  prevented  by  a  statute  providing  that 
if  it  shall  appear  that  the  injury  complained 
of  was  occasioned  by  collusion,  or  that  both 
parties  have  been  guilty  of  adultery,  when 
adultery  is  the  ground  of  complaint,  no  di- 
vorce shall  be  decreed.  Id. 

3.  The  subsequent  adultery  of  the  wife 
will  release  the  husband  from  the  payment 
of  alimony  awarded  her  in  a  decree  of  di- 
65  L.  R.  A. 


vorce  d  menaa  et  thoro.    Cariens  ▼.  Gariens 
(W.  Va.)  930 

4.  A  decree  fixing  the  custody  of  a  child 
upon  decree  in  a  divorce  suit  is  final  on  the 
conditions  then  existing,  and  should  not  be 
changed  aftervrards,  umess  on  conditions  al- 
tered since  the  decree,  or  on  material  facts 
existing  but  then  unknown,  and  for  the  wel- 
fare of  the  child.  Id. 

Notes  and  Briefs. 

Husband  and  wife;  admissibility  of  wife's 
testimony  as  to  gift  of  stock  by  husband. 

156 

Marriage  as  consideration  for  contract; 
validity  of  contract  to  pay  money  on  marital 
infidelity.  261 

Recriminatory  defense;  adulteiy  as  de- 
fense. 698 

Abatement  of  acti<Hi  for  alimony  on  death 
of  parties ;  fixing  of  property  rights  on  grant- 
ing of  divorce.  795 

Agreement  to  live  separate  as  desertion 
of  wife.  930 

INCOMPETENT    PERSONS. 

Provision  for  Commitment  of,  without 
Notice,  see  CoNSTxrunoNAL  Law,  9. 

Irresistible  Impulse  as  Excuse  for 
Crime,  see  Criminai.  Law. 

Notes  and  Briefs. 

Incom|>etent  persons;  criminal  responsi- 
bility of  insane  person.  373,  376 

Commitment  without  provision  for  notice. 

857 

INDICTMENT. 

1.  Failure  to  specify  the  quantity  stol- 
en, in  an  indictment  for  receiving  stolen 
Toods,  does  not  render  the  indictment  insuf- 
ficient    State  T.  Moore  (N.  C.)  9& 

2.  An  indictment  for  larceny  is  not  in- 
sufficient for  including  among  the  articles 
specified  as  having  been  stolen  one  not  the 
subject  of  larceny,  or  for  failure  to  specify 
the  value  of  each  article  mentioned,  if  a 
gross  valuation  is  named,  and  the  specified 
articles  have  some  value,  and  the  value  as- 
signed could  attach  to  them.  Id. 

3.  An  information  charging  one  with 
vote  selling  is  sufficient  if  it  follows  the  lan- 
guage of  the  statute,  without  naming  the 
candidates  to  be  voted  for,  the  purpose  of 
the  election,  or  the  place  where  it  was  to  be 
held.    Baum  v.  State  (Ind.)  230 

INFAMOUS  CRIME. 

Notes  and  Briefs. 

Infamous  crime;  what  constitutes,  dis- 
franchisement for.  250 

INFANTS. 

As  Witnesses,  Discretion  in  Examina- 
tion of,  see  Appeal  and  Error,  3. 

Death  Caused  by  Premature  Birth,  see 
Death.  2. 

Changing  Divorce  Decree  Fixing  Cus- 
tody of,  see  Husband  and  Wir,  4. 
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Liability  for  Injury  to  Traspassing 
Child,  8ee  Negligei^ce,  3-8. 

Contributory  Negligence  of,  see  Negli- 
gence, 9. 

Allegations  in  Suit  for  Necessaries  Fur- 
nished to,  see  Pleading,  9. 

See  also  Guardian  and  Ward. 

A  father  who  has  committed  the  cus- 
tody of  his  infant  child  to  another  person  by 
agreement,  to  be  maintained  and  cared  for, 
which  agi'eement  has  been  acted  on  by  such 
other  person,  is  bound  by  such  agreement, 
and  is  prevented  from  reclaiming  custody 
of  the  child,  unless  he  can  show  that  a 
change  of  custody  will  plainly  promote  its 
welfare,  moral  or  physical.  Fletcher  v. 
Hickman   (W.  Va.)  896 

Notes  and  Briefs. 

Infants;  duty  of  city  to  protect,  against 
dangerous  defects  in  streets;  measure  of 
care  required  from.  221 

Imputing  parent's  negligence  to.         259 

Contributory  negligence  of;  imputing 
parent's  negligence  to  child.  310 

Contributory  negligence  of;  crossing 
street  without  looking;  playing  in  street. 

622 

Liability  for  necessaries;  father's  duty  to 
support  and  care  for;  presumption  of  ex- 
istence of  father.  781 

Trespassing;  duty  towards,  to  keep  prem- 
ises safe;  competency  of,  as  witnesses.     911 

Right  to  take  from  parent's  custody.    930 


Exemption  of,  from  Taxes,  see  Taxes,!. 

INFOBICATIOK. 

See  Indictment. 

IKFBIN6EMENT. 

Of  Patent,  see  Patents. 


rNHERITAKOE  TAX. 

See  Taxes,  2-6. 

IKXUNCTION. 

Against  Illegal  Combination  against 
Coal  Dealer,  see  Action  or  Suit,  4. 

Contempt  in  Violating,  see  Contempt, 
1. 

Against  Mining  Coal,  see  Waste. 

1.  An  injunction  against  observing  a  dec- 
laration of  policy  will  not  be  granted  on  the 
ground  that  it  may  be  made  the  basis  of  il- 
legal acts  and  practices  thereafter,  when 
they  are  not  its  direct  and  necessary  effect. 
Post  V.  Southern  R.  Co.  (Tenn.)  481 

2.  An  injunction  to  restrain  a  voluntary 
association  from  fining  or  expelling  a  mem- 
ber for  violation  of  a  by-law  prohibiting  the 
members  from  dealing  on  the  market,  eithei 
with  nonmembers  engaged  in  the  same  busi- 
ness, or  with  others  who  deal  with  such  non- 
members,  will  not  be  granted  at  the  suit  of 
one  not  a  member  of  the  association,  who  is 
66  L.  R.  A. 


only  indirectly    and    remotely   affected  hy 
such  by-law.  Downs  v.  Bennett  (Kan.)    66b 

3.  Jurisdiction  to  enjoin  the  intended 
discharge  of  water  closets,  through  a  sewer, 
onto  another's  land  to  his  injury,  exists,  al- 
though when  the  bill  is  filed  the  building  in 
which  the  closets  are  to  be  located  is  not 
finished  and  the  closets  have  not  yet  been 
built.  Pearce  v.  Gibson  County  (Tenn.)  477 

Mandatory  injnnotlon. 

4.  A  mandatory  injunction  will  not  be 
granted  except  in  extreme  cases,  and  when 
courts  of  law  are  unable  to  afford  adequate 
redress,  or  when  the  injuries  complained  of 
cannot  be  compensated  in  damages.  Post 
V.  Southern  R.  Co.  (Tenn.)  481 

6.  The  existence  of  the  right  to  an  action 
at  law  for  damages  for  the  refusal  of  a  rail- 
road company  to  furnish  a  shipper  facilities 
equal  to  those  furnished  to  others  will  not 
prevent  the  issuance  of  a  mandatory  in- 
junction requiring  it  to  do  so.  Louisville  & 
N.  R.  Co.  V.  Pittsburgh  &  K.  Coal  Co. 
(Ky.)  601 

Notes  and  Briefs. 

Injunction;  a^inst  private  nuisance, 
trespass  or  pollution  of  stream.  212 

Against  violating  contract  not  to  engage 
in  same  business.  269 

Against  erection  of  fence;  power  to  pun- 
ish for  disobeying  order.  40S 

Against  maintenance  of  nuisance;  right 
of  individual  to  maintain  action.  477 

Mandatory,  against  carrier  to  compel 
obedience  of  shipper's  directions.  482 

Against  judgment  for  fraud  or  mistake; 
where  adequate  remedy  at  law.  540 

Granted  only  in  case  of  irreparable  in- 
jury; not  granted  against  solvent  resident 
defendant.  601 

Against  tortious  invasion  of  right ;  to  sup- 
press public  nuisance,  conspiracy,  boycott, 
or  violation  of  criminal  law;  private  action 
to  suppress  public  nuisance;  suit  on  rela- 
tion of  district  attorney.  830 

To  restore  possession  of  office  and  proper- 
ty. 923 


The  mere  tying  of  a  pair  of 
horses  under  a  shed,  without  calling 
the  innkeeper's  attention  to  the  fact, 
or  'putting  the  horses  in  the  custody 
of  his  liostler,  will  not  raise  an 
implied  contract  to  be  responsible  for  the 
safety  of  the  horses,  and,  in  case  of  their 
loss,  a  resulting  liability  for  damages  for 
their  value.  Bradley  Livery  C*^.  v.  Snook 
( N.  J.  Err.  &  App. )  208 

Notes  and  Briefs. 

Innkeepers;  who  is  a  guest  of;  liability 
for  goods  of  guest.  209 

INNtJENBO. 

See  LiREL  AND  Slander,  1. 
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INSANE  DEI<U8ION. 

Notes  and  Briets. 

Insane  delusion;  relief  from  criminal  re- 
sponsibility because  of.  373 

INSANE  PEBSONS. 

See  Incompetent  Persons. 

IN80I<VENCT. 

Of  Corporation,  see  Corporations,  6,  6. 

INSTRUCTIONS. 

See  Trial,  11-15. 

INSULATION. 

Presumption  from  Failure  to  Insulate 
Wires,  see  Evidence,  10. 

See  also  Electrical  Uses  and  Appli- 
ances. 

INSURANCE. 

Setting  Aside  Judgment  in  Action  on 
Benefit  Certificate,  see  Judgicent, 
10,  11. 

Subrogation  to  Tenant's  Claim  Against 
Landlord,  see  Landlord  and  Ten- 
ant. 

Right  of  Action,  see  Pleading,  8. 

Agents. 

1.  That  one  is  a  general  agent  of  an  in- 
surance company  for  a  defined  territory 
gives  him  no  power  to  bind  the  company  by 
contracts  entered  into  outside  of  his  terri- 
torial limits.  Insurance  Co.  of  N.  A.  v. 
Thornton   (Ala.)  647 

2.  The  jury  may  infer  that  an  appoint- 
ment of  an  insurance  agent  for  a  certain 
town  and  "vicinity"  embraces  country  with- 
in a  radius  of  35  miles,  where  the  agent  as- 
sumes jurisdiction  over  such  territory,  and 
no  part  of  it  is  shown  to  be  within  the  ju- 
risdiction of  any  other  agency.  Id. 

3.  Appointment  of  an  insurance  agent  for 
territory  within  a  radius  of  35  miles  of  a 
certain  town  will  impliedly  authorize  the 
appointment  of  subagents.  Id. 

4.  An  insurance  company  is  liable  upon 
a  policy  properly  signed  and  delivered  by  a 
subagent  of  its  duly  authorized  agent,  al- 
though it  has  expressly  forbidden  the  agent 
to  insure  the  property  covered  by  the  policy, 
and  the  agent  has  no  knowledge  that  the 
policy  has  been  written  and  the  premium 
collected.  Franklin  F.  Ins.  Co.  v.  Bradford 
( Pa. )  408 

4.  An  insurance  agent  is  boimd  to  reim- 
burse his  principal  for  money  paid  on  a  pol- 
icy issued  against  its  express  orders,  al- 
though it  was  issued  by  a  subagent  without 
his  knowledge,  where  the  subagent  was  ap- 
pointed by  him,  and  given  access  to  the 
blank  poiicies  and  authority  to  write  in- 
surance. Id. 
Constrnotion. 

6.  In  construing  conditions  of  a  policy  of 
insurance,  to  be  complied  with  subsequent  to 
an  event  resulting  in  loss  or  injury  for 
which  indemnity  is  claimed,  with  respect  to 
the  giving  of  notice  of  the  loss  or  injury, 
55  L.  II.  A. 


and  preliminary  proofs  thereof,  a  more  lib- 
eral construction  will  be  given  in  favor  of 
the  beneficiary  than  when  the  conditions  are 
to  be  complied  with  prior  to  loss  or  injury, 
for  the  purpose  of  continuing  the  policy  in 
force  and  effect.  Woodmen  Acci.  Asso.  ▼. 
Byers  (Neb.)  291 

Conditions  and  warranties. 

7.  A  statement  by  an  applicant  for  life 
insurance,  that  no  physician  has  ever  given 
an  unfavorable  opinion  upon  his  life  with 
reference  to  insurance,  cannot  be  held  to  be 
false  because  of  a  confidential  communica- 
tion from  a  medical  examiner  to  the  medi- 
cal director,  of  which  he  had  no  knowledge, 
stating  that  he  could  not  recommend  appli- 
cant without  further  examination.  Seciir- 
ity  Mut.  L.  Ins.  Co.  v.  Webb  (C.  C.  A.  8th 
C.)  122 

8.  The  refusal  of  an  applicant  for  insur- 
ance to  furnish  a  sample  of  urine  to  the 
medical  examiners,  after  answering  the  re- 
quired questions  in  the  application  blank, 
because  of  which  the  application  is  rejected, 
does  not  annul  the  negotiations  so  as  to  jus- 
tify a  statement  in  an  application  to  an- 
other company  that  no  proposal  or  applica- 
tion for  insurance  has  ever  been  made  upon 
which  a  policy  has  not  been  issued.        Id. 

9.  When  the  loss  is  made  payable  to  the 
mortgagee  by  a  policy  on  mortgaged  prop- 
erty which  provides  that  '^the  conditions 
hereinbefore  contained  shall  apply  in  the 
manner  expressed  in  such  provisions  and 
conditions  of  insurance  relating  to  such  in- 
terest as  shall  be  written  upon,  attached,  or 
appended  thereto,"  and  no  such  provisions 
or  conditions  are  written  upon,  attached,  or 
appended,  the  insurance  will  not  be  inval- 
idated by  violation  of  provisions  applicable 
to  the  mortgagor.  Boyd  v.  Thuringia  Ins. 
Co.  (Wash.)  165 

Cbane^ns  location  of  property. 

10.  The  value  of  insured  chattels  de- 
stroyed at  a  location  to  which  they  were  re- 
moved with  the  insurer's  consent  may  be 
recovered,  notwithstanding  their  previous 
removal  to  another  location  without  such 
consent,  under  a  policy  providing  that  it 
shall  become  void  if  any  change  takes  place 
in  the  location  of  the  property,  unless  con- 
sent in  writing  is  obtained  from  the  com- 
pany. Ohio  Farmers'  Ins.  Co.  y.  Burget 
(Ohio)  825 

11.  A  change  in  the  location  of  insured 
property  without  the  consent  of  the  insurer 
does  not  exempt  the  company  from  liabil- 
ity, if  the  hazards  of  such  location  are  not 
operative  at  the  time  of  the  loss,  under  a 
policy  providing  that  it  shall  become  void, 
unless  consent  in  writing  is  obtained  from 
the  company,  if  any  change  takes  place  in 
the  location  of  the  property.  Id. 

Forfeiture. 

Expulsion  from  Benefit  Societies,  see  Benev- 
olent Societies. 
See  also  infra,  17. 

12.  Forfeitures  are  not  favored;  and  in 
contracts  of  insurance  a  construction  re- 
sulting in  a  loss  of  the  indenmity  for  which 
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the  insured  hfts  contracted  will  not  be  adopt- 
ed, except  to  give  effect  to  the  obvious  in- 
tention of  the  parties.  Woodmen  Acci. 
Asso.  V.  Byers  (Neb.)  291 

13.  A  member  of  a  mutual  benefit  society 
cannot  be  adjudged  in  default  for  nonpay- 
ment of  dues,  where  the  amount  of  accrued 
eick  benefits  to  which  he  is  entitled  exceeds 
the  unpaid  dues.  Rogers  v.  Union  Benev. 
Soc.  No.  2  (Ky.)  605 

14.  Failure  to  pay  dues  will  not  of  itself 
deprive  a  member  of  a  mutual  benefit  socie- 
ty of  the  right  to  sick  benefits,  under  rules 
which  provide  that  he  may  be  suspended  for 
failure  to  pay  for  a  specified  time,  and  ex- 
pelled for  continued  failure,  where  they 
further  provide  that  no  member  shall  be 
suspended  or  expelled  without  a  fair  and 
impartial  trial.  Id. 

15.  Under  a  policy  on  mortgaged  proper- 
ty which  provides  that  loss,  if  any,  is  paya- 
ble to  the  mortgagee,  and  which  is  delivered 
by  the  insurer  to  the  mortgagee,  he  is  the 
party  insured,  so  that  the  question  of  for- 
feiture will  not  be  determined  by  provi- 
sions relating  to  acts  of  the  mortgagor. 
Boyd  V.  Thurmgia  Ins.  Co.  (Wash.)         165 

Reduoins  benefits. 

16.  An  agreement  by  the  holder  of  a  mu- 
tual benefit  certificate  to  be  governed  by  by- 
laws subsequently  enacted  does  not  author- 
ize the  reduction  of  the  benefit  called  for 
by  his  certificate,  after  he  has  for  years 
paid  assessments  on  its  original  value. 
Gaut  V.  Supreme  Council  A.  L.  of  H. 
(Tenn.)  465 

Notice  of  injury. 

17.  Provisions  in  an  insurance  policy,  as 
to  the  time  within  which  notice  is  required 
to  be  given  of  a  loss  or  injury  for  which  in- 
demnity is  claimed,  are  not  necessarily  and 
in  every  instance  to  be  literally  complied 
with,  in  order  to  prevent  a  forfeiture  of  the 
policy.  Woodmen  Acci.  Asso.  ▼.  Byers 
(Neb.)  201 

18.  One  who  suffers  a  fall  by  accident,  re- 
sulting in  a  concussion  of  the  brain,  which 
deranges  and  crazes  his  mind  so  that  he 
cannot  intelligently  give  the  notice  and  re- 
quired information  r^;arding  the  accident 
and  injury  within  the  time  stipulated  in  an 
accident  insurance  policy,  is  excused  in  law 
from  compliance  with  the  conditions  of  the 
policy  in  that  regard  during  the  time  of  the 
existence  of  the  disability.  Id. 

Total  loM. 

10.  A  tout]  loss,  within  the  meaning  of  a 
statute  making  an  insurer  liable  for  the  full 
estimated  value  of  the  insured  building  as 
fixed  in  the  face  of  the  policy,  in  case  of 
such  loss,  is  such  injury  or  damage  to  the 
building  as  to  destroy  its  identity  and  spe- 
cific character  as  a  building,  or  such  injury 
or  damage  to  all  its  parts  and  materials  as 
to  render  them  unsafe  or  without  value  as 
they  remain  after  the  fire  for  the  purpose 
of  reconstructing  the  building  substantially 
as  it  existed  before  it  was  burned.  Thurin- 
gia  Ins.  Co.  ▼.  Malott  (Ky.)  277 

5.5  L.  R.  A. 


Riffbt  of  aotion. 

20.  A  cause  of  action  to  enforce  the  indi- 
vidual separate  liability  of  underwriters 
on  a  Lloyd's  policy  is  not  merged  in  a  judg- 
ment, in  another  state,  in  an  action  to 
which  they  were  not  parties,  brought  on  a 
policy  against  those  underwriters  as  attor- 
neys in  fact  for  all  against  whom  the  policy 
requires  an  action  to  be  brought  as  a  con- 
dition precedent  to  the  liability  of  the  other 
underwriters.  Enterprise  Lumber  Co.  v. 
Mundy  (N.  J.  Sup.)  193 

21.  A  Lloyd's  fire  insurance  policy  stipu- 
lating that  no  action  shall  be  brought  there- 
on except  against  attorneys  in  fact  repre- 
senting all  the  underwriters,  each  of  whom 
agrees  to  abide  by  the  result  of  such  suit, 
is  not  invalid  as  an  attempt  to  oust  the  ju- 
risdiction of  the  courts,  but  may  be  upheld 
as  tending  to  prevent  a  multiplicity  of  ac- 
tions, where  the  attorneys  in  fact  are  not 
mere  agents,  but  are  themselves  parties  to 
the  contract  as  underwriters.  Id. 

Notes  and  Briefs.  ; 

See  also  Benevolent  Societies. 

Insurance;  effect  of  acts  of  insured  on 
rights  of  payee;  mortgagee's  rights  as  af- 
fected by  acts  of  mortgagor;  proofs  of  loss; 
construction  of  policy.  165 

Forfeiture  of  life  insurance  by  false  rep- 
resentations with  respect  to  previous  appfi- 
cation<«  for  insurance: — (I.)  Rule  where 
the  statement  is  a  mere  representation:  (a) 
generally;  (&)  proof  of  materiality;  (II.) 
rule  as  to  statements  made  material  by 
afi^reement;  (III.)  rule  as  to  warranties; 
(IV.)  construction  with  reference  to  dis- 
tinction between  representetions  and  war^ 
ranties;  (V.)  falsity  which  will  work  for^ 
feiture:  (o)  general  rules;  (b)  omission 
to  state  all  other  insurance;  (c)  waiver  by 
receipt  of  defective  answer;  (d)  wrong  an- 
swers by  agent;  (e)  what  constitutes  fail- 
ure or  refusal  to  issue;  (f )  effect  of  quali- 
fication as  to  knowledge  or  belief;  (VI.) 
waiver  of  forfeiture:  (a)  by  acting  with 
knowledge  of  falsity;  (&)  notice  from  tak- 
ing previous  application;  (o)  preparation 
to  pay  as  a  waiver;  {d)  attempted  rescis- 
sion on  other  grounds  as  waiver;  (VII.) 
statutes  prohibiting  forfeiture  for  immate- 
rial misrepresentations;  (VIII.)  applica- 
tion to  mutual  aid  and  benefit  societies; 
(IX.)  conclusion.  122 

Action  on  Lloyd's  policies  of  insurance: 
— (I.)  Whether  the  action  must  primarily 
be  against  tiie  attorney  in  fact;  (II.)  join- 
der and  misjoinder;  (III.)  several  and 
joint  liability;  (IV.)  judgment;  (V.) 
proofs  of  loss;  (VI.)  power  and  duties  of 
agents,  attorneys,  and  brokers;  (VII.)  risk 
and  contribution;  (VIII.)  concealment  of 
facts  by  the  insured;  (IX.)  warranty; 
(X.)  validity  of  policy;   (XI.)  summary. 

193 

Suit  against  underwriters  in  Lloyd's  poli- 
cies. 195 

Provision  for  notice  of  accident  or  in- 
jury; what  excuses;  failure  to  give;  what 
constitutes  waiver.  292 
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What  coiiBtitutes  loss  of  indemnity  of  in- 
sured property.  277 

Liability  of  company  on  policy  issued  by 
Biibagent;  liability  of  company  for  acts  v>f 
Bubagent.  408 

Mutual  benefit  society;  b^-1aw  changing 
rights  of  member;  vested  rights  in  money 
paid  in  by  him.  460 

Power  of  subagent  to  bind  company.  548 

Right  of  insured  to  return  of  premium  on 
policy  becoming  void;  subsequent  reinstate- 
ment; waiver  of  company's  consent  to  re- 
moval of  goods.  826 

IHTEHEST. 

See    Conflict  of  Laws,   Notes    akd 
Bbiets. 


XNTEBSTATE  BAIUtOAB. 

Liability  for  Injury  to  Employees, 

M.4JBTEB  AND   SeBVANT^  8. 


DITEBVEKTIOK. 

See  Action  ob  Surr«  L 


As  Excuse    for    Crime,  see  Cbihinal 
Law. 

JOINDER. 

Of  Cause  of  Action,  see  Action  ob  Suit, 
2,  3. 

JOnC T  DEBTORS. 

A  joint  or  a  several  action  may  be 
brought  for  death  inflicted  by  negligence  of 
an  a^nt  of  a  railroad  company,  under  a 
statute  providing  that,  whenever  death  shall 
result  from  an  injury  inflicted  by  negli- 
gence, damages  may  be  recovered  from  the 
corporation  or  corporations,  their  agents  or 
servants,  causing  the  same.  Winston  v.  Il- 
linois C.  R.  Co.   (Ky.)  603 

Notes  and  Briefs. 

Joint     debtor;      validity    of     Judgment 
against,  without  service.  195 

JUDGES. 

Estoppel    to    Urge    Disqualification  of, 

see  Contempt,  4. 
Change  of,  as  Mistrial,  see  Tbial,  L 

KoTES  AND  Briefs. 
Judge;  acts  of  judge  disqualified  by  law. 

227 

Presiding  judge  leaving  courtroom  during 

argument  to  jury;  change  of  judges  durinof 

trial.  240 

JUDGBffENT. 

Of  Alimony,  Survival  of,  see  Action  ob 

Suit,  8. 
Changing  Divorce  Decree  Fixing  Cus 

tody   of   Child,  see   Husband  and 

Wife,  4. 
Merger  of  Cause  of  Action  in,  see  In> 

surance,  20. 
Allegations    in    Suit    to  Set  Aside,  see 

PlJCADING,  3. 

1.  No  jurisdiction  to  render  judgment, 
55  L.  K.  A. 


without  notice,  against  sureties  on  a  piipcr 
purporting  to  be  a  bond  to  answer  any  judg- 
ment that  may  be  recovered  against  a  cer- 
tain person  in  a  pending  suit,  is  conferred 
by  the  fact  that  the  paper  is  "filed"  in  the 
cause,  where  it  does  not  appear  to  have  been 
acknowledged  before  the  court  or  judge,  and 
the  sureties  are  not  parties  to  the  cause. 
Floumoy  v.  Champion  (N.  M.)  745 

2.  A  recovery  for  removal  of  lateral  sup- 
port cannot  be  had  upon  allegations  of  sub- 
sidence of  the  surface  over  a  mine  by  re- 
moval  of  the  vertical  support.  Noonan  v. 
Pardee   (Pa.)  410 

3.  A  finding  of  waiver  in  a  suit  to  enforce 
an  attorney's  lien  for  services  in  foreclo- 
sure proceedings  against  the  land  in  the 
hands  of  one  in  privity  with  the  mortgagee 
will  not  support  a  judgment  denying  the 
lien,  where  that  issue  was  not  raised  in  the 
answer.    Loofbourow  v.  Hicks   (Utah)    874 

Effect  and  oonolnstveness. 

On  Purchaser  at  Foreclosure  Sale,  see  Mort- 
gage, 2. 
See  also  Public  Iicpbovements. 

4.  A  judgment  sustaining  a  demurrer  to 
a  complaint  because  the  cause  of  action,  al- 
leged to  have  accrued  upon  a  specified  date, 
was  barred  by  the  statute  of  limitations,  is 
no  bar  to  another  suit  based  upon  an  ad- 
ditional promise  to  meet  the  same  demand 
involved  in  the  former  suit,  made  within  the 
statutory  period.    Newhall  v.  Hatch  <Cal.) 

673 

5.  Judgment  confessed  for  the  purpose 
and  with  the  intent  to  defraud  creditors  of 
the  judgment  debtor,  the  court  having  ju- 
risdiction over  the  parties  and  the  subjait- 
matter,  is  not  absolutely  void,  but  voidable 
only  at  the  instance  of  the  person  or  per- 
sons attempted  to  be  defrauded,  in  a  proper 
proceeding  brought  for  the  purpose  of  avoid- 
ing such  judgment.  Pitkin  v.  Bumham 
(Neb.)  280 

Xiien. 

6.  A  creditor  at  large  is  not  entitled  to 
priority  over  one  who  has  obtained  a  judg- 
ment against  the  debtor  subsequent  to  the 
date  of  a  fraudulent  conveyance,  but  before 
the  filing  of  the  bill  by  such  creditor  at 
large  to  set  it  aside,  although  he  is  entitled 
to  priority  over  one  who  obtains  his  judg- 
ment after  the  filing  of  such  bill.  Foley  v. 
Ruley   (W.  Va.)  915 

7.  A  creditor  who,  after  his  debtor  has 
made  a  fraudulent  or  voluntary  conveyance 
of  his  real  estate,  but  before  another  cred- 
itor files  a  bill  in  equity  to  set  aside  such 
conveyance,  obtains  a  judgment  in  a  court 
of  law  against  such  debtor,  has  a  lien,  by 
virtue  of  his  judgment,  upon  the  real  es- 
tate so  conveyed,  from  the  date  of  the  judg- 
ment, superior  and  prior  to  that  of  the  cred- 
itor assailing  the  deed.  Id. 

8.  When  all  the  creditors  assailing  a 
fraudulent  or  voluntary  conveyance  ar^ 
judgment  creditors,  the  lien  of  each  dates 
from  the  time  he  obtained  his  judgment, 
and  not  from  the  date  of  the  flling  of  bis 
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\>il\,  answer,  or  petition  attacking  the  fraud- 
ulent or  voluntary  conveyance;  and  the 
priorities  among  them  must  be  settled  ac- 
<cording  to  the  dates  of  tiieir  judgments.    Id. 

lielief  asaiiiat* 

9.  Resort  to  equity  to  vacate  a  judgment 
procured  by  fraud  cannot  be  bad  where  the 
statutes  provide  a  plain  and  adequate  rem- 
edy at  law  for  the  alleged  wrong.  Travel- 
ers' Protective  Asso.  v.  Gilbert  (C.  C.  A. 
Sth  G.)  638 

10.  'Failure  to  disclose  in  a  complaint  upon 
«t  mutual  benefit  certificate  that  assured 
•came  to  his  death  by  poison  taken  with 
suicidal  intent  is  not  such  fraud  as  will  de- 
feat the  judgment,  although  the  fact  was 
known  to  plaintiff  and  the  certificate  ex- 
empted the  insurer  from  liability  in  such 
oases,  since  such  defense,  if  relied  on,  must 
be  pleaded  by  defendant.  Id. 

11.  Failure  to  file  the  certificate  of  mem- 
bership in  a  benefit  society  with  the  com- 
plaint in  an  action  to  recover  on  the  con- 
tract is  not  cause  for  setting  aside  the  judg- 
ment on  the  ground  that  the  court  was  de- 
ceived or  misled,  where  it  would  have  dis- 
closed no  fact  which  would  have  defeated 
the  cause  of  action  stated  in  the  complaint, 
— especially  where  it  was  introduced  in  evi- 
dence. Id. 

12.  A  defendant  cannot  avoid  a  judgment 
against  it  on  the  ground  that  its  agent  on 
whom  the  process  was  served  misapprehend 
ed  the  nature  of  the  act,  believing  that  he 
was  not  the  proper  person  to  receive  service, 
and  therefore  failed  to  notify  defendant, 
which  was  thereby  deprived  of  the  opportun- 
ity of  malging  a  defense.  Id. 

Notes  and  Briefs. 

See  /ilso  Levy  akd  Sbizitbe. 

Judgment;  re8  judicata  as  to  set-off.      35 

Merger  of  cause  of  action  in;  against 
joint  debtor  not  served;  against  attorneys 
in  fact  on  Lloyd's  policy  not  bind  imder- 
writers.  195 

By  default;  relief  in  equity  for  mistake 
or  fraud.  540 

Res  judicata;  judgment  of  other  court; 
conclusiveness  on  all  issues;  final  judgment 
on  general  demurrer.  675 

Lien  of,  after  'debtor's  death.  795 

Priority  of  liens  where  fraudulent  convey 
ance  set  aside.  917 

JVmCJAL  NOTICE. 

Judicial  Notice  in  Construing,  see  Evi- 
dence, 1. 

JUBICIAIi  BALE. 

Of  Part  of  Cemetery,  see  Cemetebies. 

JUBISDICTIOH. 

Of  Courts,  see  Courts. 


Misconduct  of,  see  New  Trial,  2-4. 
Right  to  Jury  Trial,  see  Trial,  2,  3. 
55  L.  li.  A. 


KXJSPTOMAIOA. 

Notes  and  Briefs. 

Kleptomania;  as  ground  for  acquitting  oi 
crime.  379 

LACHES. 

See  Limitation  or  Actions,  1,  2. 

LANDLORD  AND  TENANT. 

Liability   for    Removing   Sick   Tenant* 

see  Abuse  of  Process. 
See  also  Highways,  3. 

A  landlord  responsible  for  the  defect- 
ive condition  of  an  automatic  fire  extinguish- 
ing apparatus  on  the  leased  premises  cannot 
avoid  liability  to  one  who  insured  the  ten- 
ant against  loss  on  account  of  the  appara^ 
tus,  and  who  has  been  subrogated  to  his 
claim  against  the  landlord  for  a  loss  on  the 
ground  that  he  was  negligent  in  taking  the 
risk.  United  States  Casualty  Co.  ▼.  Bag- 
ley  (Mich.)  616 

Notes  and  Briefs. 

Landlord  and  tenant;  liability  for  eject- 
ing sick  tenant,  lodger,  or  other  occupant 
from  building  when  right  of  occupancy  has 
terminated.  258 

Injury  by  C9al  hole  in  front  of  leased 
premises;  liability  of  landlord.  236 

tiARCENT. 

Of   Negotiable   Paper,   see   Bills   and 

Notes. 
Indictment  for,  see  Indicticent,  1,  2. 

LAST  CLEAR  CHANCE. 

See  Negligence,   Notes  and  Briefs; 
RAnJu>ADS,  6,  7. 

LATERAL  SUPPORT. 

Notes  and  Briefs. 

Lateral  support;  right  to;  injury  to 
buildings  by  removal  of.  82 


Of    Railroad,    Lessor's    Liability,    see 
Railroads,  1,  2. 

Notes  and  Briefs. 

See  also  Railroads. 

Lease;  when  instrument  construed  as; 
certain  time  for  banning  and  terminating, 
necessary.  514 

LEGISLATURE. 

Notes  and  Briefs. 

See  also  Statutes. 

Legislature;  state  Constitution  a  limita- 
tion on  power  of;  power  to  disfranchise.  250 

LEVT  AND   SEIZURE. 

Of  Corporate  Stock,  see  Attachment. 

Garnishment    of    Officer     in    Custody 

under  Levy,  see  Garnishment. 

1.  The  legal  levy  on  personal  property,  of 
a  writ  of  eac^cution  valid  on  its  face,  issued 
on  a  judgment  voidable  only,  and  not  void. 
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and  the  taking  posBession  of  the  property 
levied  on  by  the  officer  serving  the  writ, 
place  the  property  in  ctistodia  legia,  Pit- 
kin V.  Burnham  (Neb.)  280 

2.  Personal  property  which  has  been  le- 
gally levied  upon  is  not  subject,  during  the 
existence  of  tne  lien  created  thereby,  to  a 
lawful  second  levy  by  another  officer  under 
a  different  process;  and  when  a  subsequent 
levy  by  another  officer  is  accomplished  by 
force  or  fraudulent  means,  or  by  an  unau- 
thorized procedure,  such  levy  is  illegal  and 
void.  Id. 

3.  An  execution  issued  on  a  judgment 
voidable  because  confessed  for  the  purpose 
of  defrauding  creditors,  and  levied  by  an 
executive  officer  on  the  property  of  the 
judgment  debtor,  cannot  be  treated  as  a 
mere  nullity  by  another  officer  holding  proc- 
ess against  the  judgment  debtor  issued  out 
of  a  different  court,  and  the  possession  of 
the  officer  making  the  first  levy  be  forcibly 
wrested  from  him  for  the  purpose  of  levy- 
ing thereon  the  process  subsequently  issued 
and  held  by  such  officer.  Id. 

Notes  and  Broeto. 

Levy  and  s^zure;  effect  of  levy  under 
void  or  voidable  judgment: — (I.)  In  gener- 
al; (II.)  right  to  replevy  property  from 
levying  officer.  280 

On  property  in  custody  of  law;  how 
made;  when  property  is  in  custody  of  law. 

282 

Land  dedicated  for  cemetery  not  subject 
to.  503 

LIBEI.  AND  SLANDER. 

Who  may  Maintain  Action  for,  see  Ac- 
tion OR  Suit,  7. 

Revival  of  Action  for,  against  Corpora- 
tion, see  Action  or  Suit,  11. 

Prejudicial  Statement  in  Court  in  Ad- 
mitting Evidence  in  Suit  for,  see 
Appeal  and  Error,  7. 

Corporate  Liability  for,  after  Expira- 
tion of  Charter,  see  Corporations, 
1. 

Punitive  Damages  for,  see  Damages,  5. 

Admissibility  of  Circular  Containing 
Libelous  Letter,  see  Evidence,  12. 

1.  In  determining  whether  or  not  a  publi- 
cation is  libelous  per  ae,  the  language  of  the 
publication  must  alone  be  looked  to,  with- 
out the  aid  of  innuendoes.  Wofford  v. 
Meeks  (Ala.)  214 

2.  A  publication  imputing  to  county  com- 
missioners the  prostitution  of  the  finances 
of  the  county,  to  the  end  of  awarding  con- 
tracts for  public  work  to  persons  of  their 
own  political  faith,  is  libelous  per  ae.        Id. 

3.  A  publication  charging  that  everyone 
who  knows  a  certain  man  believes  that  he 
can  be  induced  to  commit  any  crime  in  poli- 
tics that  will  pay  him  cannot  be  justified  by 
proof  of  acts  committed  after  it  is  made. 
Coffin  V.  Brown  (Md.)  732 

4.  A  publication  that  a  person  has  no 
moral  character  whatever  is  not  justified  by 
65  L.  Pv.  A. 


the  fact  that  he  has  received  goods  for  sale 
on  commission  and  has  returned  neither 
goods  nor  price.  Id. 

5.  An  unsustained  justification  in  an  ac- 
tion for  publication  of  libel  is  evidence  of 
malice  and  an  aggravation  of  the  wrong. 

Id. 


PriTlIeced  oominiinleatloiiB. 

6.  The  privilege  of  criticising  candidates 
for  office  does  not  extend  to  attacking  falsely 
the  character  of  an  officer  appointed  by  the 
governor,  for  the  purpose  of  defeating  the 
latter's  re-election  to  office.  Coffin  v.  Brown 
(Md.)  732 

7.  A  letter  attacking  the  governor's  ap- 
pointment of  a  supervisor  of  elections  be- 
cause of  the  bad  character  of  the  appointee, 
and  intended  to  infiuence  the  addressee  to 
antagonize  the  governor's  re-election,  is  not 
privileged  against  a  claim  of  libel  on  the 
part  of  the  supervisor  l^  the  fact  that  the 
addressee  is  chairman  of  the  state  central 
committee  of  a  political  party,  where  he  has 
no  more  authority  or  duty  to  secure  the  re- 
moval of  the  supervisor  than  the  writer  has. 

Id. 

Notes  and  Briefs. 

Libel;  what  actionable;  effect  of  condi- 
tionally privileged  communication;  whether 
communication  privileged,  for  court;  inter- 
est or  duty  of  person  to  whom  conununica* 
tion  made,  necessary  to  give  privilege;  lia- 
bility of  person  procuring  publication.    733 

Survival  of  cause  of  action  for,  against 
corporation  after  dissolution.  777 

LICENSE. 

Conclusiveness  of  Legislative  Action 
Fixing  Amount  of,  see  Courts,  2. 

For  Making  Public  Address  in  Streets, 
see  Municipal  Corporations,  4. 

A  license  fee  for  the  purpose  of  rais- 
ing revenue  may  be  laid  on  employment 
agencies  in  the  absence  of  a  constitutional 
prohibition  thereof.    Price  y.  Peq^le   (III.) 

588 


Notes  and  Briefs. 

License;    inquiry    into 
fee. 


of 

688 


LXEH8. 

Obtained    by    Garnishment,   see   Gar- 
nishment. 
Of  Attorn^,  see  Judgment,  3. 
Of  Judgment,  see  Judgment,  6-& 
Of  Mortgage,  aee  Mortgage. 

A  lien  for  attorneys'  fees  alloiwed  by 
a  judgment  foreclosing  a  real-estate  mort- 
gage attaches  to  the  land,  and  mAj  be  en- 
forced against  it  after  it  has  been  bid  in  by 
the  mortgagee  or  his  assignee  with  notice 
tor  an  amount  less  than  that  due  on  the 
mortgage,  which  has  been  credited  on  the 
judgment, — especially  when  tbe  sale  is 
brought  about,  without  payment  of  thf 
fees,  through  the  connivance  or  fraud  of  the 
purchaser  or  those  acting  in  his  behalf. 
Loofbourow  v.  Hicks   (Uteh)  874 


Life  EsTikTS-^  Livestock. 
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Notes  uyd  Bbieis. 

also  MOBTOAGE. 

Of  Judgment,  see  JuDeio&ivT. 

Id  ens;  of  laborers  and  materialmeD;  pri- 
ority of  United  States  over.  383 


See  Deeds. 

ZilM ITATION  OF  ACTIONS. 

Interruption  of  Statute,  see  Evidence, 

14. 
Ees  Judicata  on  Question  of,  see  Judo- 

ICENT,  4. 

I«aolies. 

1.  An  interest  in  mining  property  is  lost 
because  of  laches,  where  the  person  entitled 
thereto,  although  he  has  performed  the  con- 
ditions of  a  trust  under  which  he  has  be- 
come entitled  to  a  deed  for  his  interest, 
leaves  the  jurisdiction  at  a  time  when  the 
property  is  of  doubtful  value,  and  delays 
to  assert  his  interest  for  eight  years,  during 
which  other  persons  expend  large  sunui  in 
the  development  of  the  property  and  make 
it  valuable.    Patterson  v.  Hewitt  (N.  M.) 

658 

2.  The  statute  of  limitations  does  not 
necessarily  govern  the  application  of  the 
doctrine  of  laches  in  a  suit  of  purely  equit- 
able cognizance  to  recover  an  interest  in 
mining  lands,  where,  although  the  suit  is 
brought  within  the  statutory  period,  the  de- 
lay ha6  been  so  great  and  such  changes  have 
taJcen  place  in  the  condition  of  the  property 
and  the  situation  of  the  j^arties  as  to  make 
the  relief  sought  wholly  inequitable.        Id. 

When  atAtnte  runs. 

3.  The  cause  of  action  for  an  injury  due 
to  the  subsidence  of  the  surface  over  a  mine 
arises,  so  as  to  start  the  running  of  the 
statute  of  limitations,  at  the  time  of  the  re- 
moval of  the  support,  and  not  at  that  of  the 
resulting  subnidence.  Noonan  v.  Pardee 
(Pa.)  410 

4.  The  statute  of  limitations  begins  to 
rtm  against  an  action  for  injuries  by  the 
settling  of  church  walls  because  of  insuffi- 
ciency of  a  retaining  wall  built  by  a  rail- 
road company  when  constructing  its  tracks 
in  a  cut  alongside  of  the  property,  when  the 
injury  occurs,  and  not  at  the  time  of  the 
completion  of  the  wall.  Church  of  Holy 
Communion  v.  Paterson  Extension  R.  Co. 
(N.  J.  Err.  &  App.)  81 

When  action  barred* 

6.  The  relation  of  principal  and  surety 
existing  between  mortgagors  and  a  purchas- 
er of  the  mortgaged  property,  who  assumed 
and  agreed  to  pay  the  mortgage,  being  rec- 
ognizS  and  accepted  by  the  mortgagee,  and 
the  cause  of  action  against  the  purchaser  or 

{principal  being  barred  by  the  statute  of 
imitations,  an  action  against  the  mortga- 
gors or  mirety  on  the  notes  and  to  foreclose 
the  mortgage  is  also  barred.  Mulvane  v. 
Sedgley  (Kan.)  552 

6.  A  trust  based  on  an  oral  contract  is 
within  the  four  years'  limitation  of  N.  M. 
55  L.  R.  A. 


Comp.  Laws  1897,  §  2016,  applicable  to  all 
actions  on  unwritten  contracts,  although 
trusts  growing  out  of  concealed  fraud  are 
excluded  from  this  provision  by  §  2930. 
Patterson  v.  Hewitt  ( N.  M. )  658 

7.  Provisions  in  a  collateral  inheritance 
tax  law,  that  all  taxes  shall  be  due  and  pay- 
able at  tlie  expiration  of  two  years  from  the 
qualification  of  the  executor,  and  that  the 
treasurer  shall  bring  suit  within  six  months 
after  the  taxes  are  due  and  payable,  do  not 
prevent  the  maintenance  of  a  suit  after  the 
expiration  of  two  years  and  six  months 
from  such  qualification,  where  the  executor 
is  made  liable  for  the  taxes  imtil  paid,  un- 
til which  tame  they  are  a  lien  on  the  prop- 
erty.   Howe  V.  Howe  (Mass.)  626- 

latermption  of  atatnte. 

8.  Where  a  cause  of  action  for  wrongful 
death  is  properly  brought  by  the  personal 
representative  in  right  of  the  deceased  by 
the  filing  of  a  valid  summons,  but  the  dec- 
laration is  a  nullity  because  the  statutory^ 
beneficiaries  are  not  named,  a  new  declara- 
tion may  be  filed  for  the  purpose  of  nam- 
ing theni,  even  after  the  limitation  period 
has  elapsed,  since  the  declaration  relates< 
back  to  the  filing  of  the  summons.  Love  v. 
Southern  R.  Co.  (Tenn.)  471 

9.  A  part  payment  of  a  debt  barred  by^ 
the  statute  of  limitations,  under  an  agree- 
ment to  pay  the  whole  debt  in  instalments^ 
will  not  sustain  an  action  for  the  whole  debt 
at  once,  but  only  for  the  instalments  which 
have  become  due  when  the  action  is  com- 
menced.   Gillingham  ▼.  Brown   (Mass.) 

820 

10.  The  lien  of  a  mortgage  given  to  se- 
cure payment  of  money  loaned  on  a  promis- 
sory note  is  extended,  as  against  subsequent 
judgment  creditors  of  the  mort^gor,  by  the 
renewal  of  the  note  before  it  is  barred  by 
the  statute  of  limitations.  Newhall  v. 
Hatch  (Cal.)  67a 

Notes  aitd  BBiErs. 

Limitation  of  actions;  eflTect  of  payment 
on  conditions  to  take  a  debt  out  of  the  bar 
of  the  statute  of  limitations.  320 

When  cause  of  action  accrues  for  inju- 
ries resulting  from  act  not  wrongful  in  it- 
self; effect  of  release  not  expressly  covering 
future  damages.  82" 

Amendment  of  declaration  after  expira- 
tion of  limitation  period.  472^ 

Recovery  against  principal  by  surety  pay- 
ing debt  barred  by  limitation;  when  limita- 
tion begins  to  run  against  surety.  552^ 

Bar  by  delay  or  silence.  661 

Statutes  of  limitation  favorably  regarded ; 
no  exception  in  favor  of  towns.  901 

lilMITATIOH  OF  INDEBTEDNESS. 

See  Municipal  Cobpobations,  7,  8. 

LIQUIDATED  DAMAGES. 

See  Damaobs,  2. 

LIVESTOCK. 

Transportation  of,  see  Cabbiebs,  18,  19l 
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IXOTD'8. 

Right  of  Aeilon  on  Policy,  see  Insub- 
▲NCE,  20,  21;  Pleadii«g,  S. 

I.OCAI:.  mPBOVEMEHTS. 

See  Public  Iicpbovements. 

I.OCAI:.  SEUP-OOVEBNMEHT. 

8ee  Constitutional  Law,  1. 


See  Sale,  1. 

MAJORITY. 

For  Passage  of  Ordinance,  see  Munici- 
pal COBPOSATIONS,    1. 

For  Election  of  City  Officers,  see  Mu- 
nicipal COBPOaATIONS,    10. 

Notes  and  Briefs. 

Majority;  of  common  council;  on  passage 
of  ordinance;  what  constitutes.  615 

MAUCE. 

Evidence  of,  see  Libel  and  Slanoeb,  5. 

MANDAMUS. 

Waiver  of  Objection  to  Jurisdiction,  soe 
Appeal  and  Ebboe,  4. 

1.  Mandamus  lies  to  restore  to  office  one 
who  has  been  wrongfully  deprived  thereof 
by  the  illegal  appointment  of  another, 
though  the  person  appointed  in  his  stead  be 
in  possession  de  facto.  Schmulbach  v.  Spei- 
del  (W.  Va.)  922 

2.  The  writ  of  mandamus  will  not  issue 
in  Ohio,  on  the  relation  of  a  medical  colle^, 
to  compel  the  state  board  of  medical  regis- 
tration and  eicamination  to  recognize  the 
college  as  a  medical  institution  in  good 
standing,  or  to  compel  the  board  to  issue 
certificates  to  practise  medicine  in  the  state, 
to  holders  of  diplomas  from  such  college. 
State  ex  rel.  Hygea  Medical  College  v.  Cole- 
man (Ohio)  105 

3.  Mandamus  may  issue  to  compel  a  nat- 
ural gas  company  to  permit  participation  in 
the  supply  of  gas  furnished  oy  it,  although 
it  cannot  furnish  enough  to  satisfy  the  needs 
of  its  existing  customers.  State  ex  rel. 
Wood  y.  Consumers'  Gas  Trust  Co.   (Ind.) 

245 

4.  Mandamus  will  lie  to  compel  a  tele- 
phone corporation  engaged  in  transmitting 
intelligence  for  hire  to  furnish  an  instru- 
ment and  connections  to  a  customer  desiring 
them  on  terms  similar  to  those  granted  to 
other  customers,  where  the  Constitution  de- 
clares such  corporations  to  be  common  car- 
riers subject  to  liability  as  such.  State  ex 
rel.  Gwynn  v.  Citizens*  Teleph.  Co.   (S.  C.) 

139 

Notes  and  Bbiefs. 

Mandamus;  to  compel  service  by  tele- 
phone company.  140 

To  compel  recognition  of  medical  college 
and  the  issuing  of  certificate  to  holders  oi 
diplomas  therefrom;  college  as  proper  party 
plaintiff;  right  to  review  discretionary  acts 
of  board.  107 

55  L.  R.  A. 


To  compel  gas  company  to  supply  new 
customers  where  supply  insufficient.        246 

To  compel  state  or  county  board  of  audi- 
tors to  allow  claioL  494 

To  compel  state  furnishing  board  to  exe- 
cute contract;  eflfect  of  other  adequate  rem- 
edy. 646 

MANDATORY    IHJUNCTIOH. 

See    Injunction,    4,    5,    Notes    and 
Bbiefs. 


As  Consideration  for  Promise,  see  Con- 
isacts,  3. 

Notes  and  Bbiefs. 

Marriage;   as  oonsideration  for  contract. 

261 

MASTER  AND  SERVANT. 

DefiniteHess  in  Contract  of  Employ- 
ment, see  Contbacts,  2. 

Liability  of  Express  Company  for  Death 
of  Employee,  see  Death,  1. 

Presumption  as  to  Authority  to  Employ 
Aia  for  Injured  Employee,  see  £v^ 
dencb,  4. 

Opinion  Evidence  as  to  Station  Agent's 
Authority,  see  Evidence,  15. 

Seller's  Liability  for  Injury  to  Pur- 
chaser's Employee,  see  Nbgugence, 

A  • 

Necessity  for  Warning,  see  Tbial,  6. 

1.  No  implication  of  authority  on  the 
part  of  a  railroad  station  agent  to  employ 
third  persons  to  watch  the  station  and  catch 
burglars  arises  from  the  fact  that  he  has 
authority  to  do  such  acts  himself.  Lips- 
comb v.  Houston  &  T.  C.  R.  Co.  (Tex.)    869 

DisoliarB«  of  aerraat. 

Burden  of  Proof  as  to,  see  Evidence,  3. 

2.  One  employed  to  do  work  for  an  in- 
definite time  cannot  maintain  an  action 
against  his  employer  for  terminating  the 
employment,  by  reason  of  a  conspiracy  be- 
tween the  employer  and  others  not  to  em- 
ploy persons  who  within  a  certain  time  had 
been  in  the  employment  of  either  conspir- 
ator. Baker  v.  Metropolitan  L.  Ins.  Co. 
(Ky.)  271 

3.  The  right  of  an  employee  to  quit  work 
at  his  option,  where  he  has  made  a  contract 
for  employment  so  long  as  bis  work  is  sat- 
isfactory, as  part  of  a  compromise  of  a 
claim  for  damages  for  injuries  received  in 
the  service  of  the  master,  does  not  give  the 
employer  a  reciprocal  right  to  terminate  the 
contract  at  pleasure,  since  the  employee,  by 
releasing  his  claim,  has  paid  a  valuable  con- 
sideration for  the  option.  Rhoades  v. 
Chesapeake  &  O.  R.  Co.   (W.  Va.)  170 

Liability  for  injnrjr  to  serTanta. 

Burden  of  Proof  as  to,  see  Evidence,  3. 
Railroad  Lessor's    Liability    for    Injury  to 

Lessor's     Employees,     see     Rajoaoads, 

1,  2. 

4.  The  noon  intermission  does  not  sever 
the  relation  of  a  servant  to  his  master,  so 
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«B  to  prevent  his  reeovering  for  an  injury 
resulting  from  an  unsafe  working  plac 
while  attempting,  during  that  time,  hy  di 
rection  of  a  superior,  to  remove  broken  tim 
bers  which  render  unsafe  the  work  of  tht 
employees.  Mitchell-Tranter  Co.  v.  Ehmel 
(Ky.)  71C 

5.  That  persons  properly  employed  U 
guard  a  station  serve  without  pay  will  no: 
absolve  the  railroad  company  from  liabilit} 
for  injuries  resulting  from  their  negligence. 
Lipscomb  v.  Houston  &  T.  C.  R.  Co.  (Tex.) 

6.  A  brickla^r  at  a  mill  has  no  author- 
ity to  direct  his  assistant  to  perform  car 
penter  work  if  such  work  is  required  of  hiir 
Dy  other  employees;  and  if  under  such  di 
rectfon  he  attempts  to  remove  some  broken 
roof  beams  which  the  carpenter  should  have 
removed,  he  is  a  volunteer,  and  cannot  re 
eover  from  the  master  for  injuries  caused 
by  the  unsafe  working  place.  Mitchell 
Tranter  Co.  v.  Ehmet  (Ky.)  710 

7.  Injury  by  the  negligent  handling  of  a 
push  car  while  under  the  control  of  one  to 
whom  it  has  been  loaned  by  the  foreman  of 
a  gang  of  men  in  the  employ  of  a  railroad 
company,  in  whose  hands  it  has  been  placed 
by  tne  company  to  be  used  in  traveling  over 
the  road  for  the  purpose  of  burning  waste 
railroad  ties,  with  instructions  not  to  per- 
mit its  use  unless  accompanied  by  the  fore- 
man, renders  the  company  liable,  since  the 
company  is  bound  for  the  performance  of 
the  duty  of  the  foreman  to  keep  the  car  un- 
der his  supervision.  Erie  R.  Co.  v.  Sal  is 
bury   (N.  J.  Err.  &  App.)  678 

8.  A  company  operating  an  interstate 
railroad  is  liable  to  its  employees  for  inju- 
ries caused  by  attempting  to  couple  cars 
equipped  with  old-style  drawheads  and 
links.  Harden  ▼.  North  Carolina  R.  Co. 
(N.  C.)  784 

Safe  place  and  appllanees. 

9.  It  is  the  duty  of  the  owner  or  oper- 
ator of  a  mine  to  furnish  reasonably  safe 
entries  for  ingress  and  egress  of  those  em- 
ployed in  the  mine,  and  to  keep  them  in  a 
reasonably  safe  condition;  and  the  miners 
are  entitled  to  presume  that  this  duty  has 
been  performed,  and  are  chargeable  only 
with  such  knowledge  of  the  unsafe  condition 
of  an  entry  as  they  would  ordinarily  obtain 
in  the  proper  discharge  of  their  work. 
Wellston  Coal  Co.  v.  Smith  (Ohio)  90 

10.  An  employee  is  not  precluded  from 
re<Mvering  for  an  injury  caused  by  a  Yall 
of  slate,  due  to  the  alleged  negligence  of  the 
master,  in  a  mine  entry  into  which  he  had 
gone  after  setting  a  blast  in  an  adjoining 
room,  by  the  fact  that  at  the  time  of  injury 


Ikssiunption  of 

11.  An  employee  assumes  the  risk  not 
»nly  of  accident  occasioned  by  the  negli- 
gence of  his  fellow  servants,  but  also  of  the 
cnown  negligence  of  his  employer,  if  he  ac- 
.'epts  or  continues  in  sucn  service  after 
cnowle<lge  of  such  negligence.  Sanderson 
'.  Panther  Lumber  Co.  (W.  Va.)  008 

Felloir  aerraata  or  Tioe  priaelpaL 

12.  A  foreman  of  a  lumber  camp,  whose 
luty,  in  the  interest  of  a  common  employer, 
''eqnires  him  to  ride  on  a  log  train  to  and 

rom  the  camp  to  the  mill,  is  a  fellow  serv- 
int  with  the  employees  of  the  same  eroploy- 
3r  operating  such  log  train,  and  not  a  pas- 
senger, unless  there  is  an  express  or  implied 
contract  requiring  him,  directly  or  indirect- 
ly, to  pay  fare  for  his  passage.  Id. 

13.  A  mine  boss  who  has  authority  to 
hire  and  discharge  employees  is  not  a  fel- 
low servant  with  the  miners  employed  by 
him,  but  as  to  them  he  stands  in  the  place 
of  the  employer,  who  is  responsible  for  his 
acts  and  omissions  in  the  operation  of  the 
ndne.    Wellston  Coal  Co.  v.  Smith  (Ohio) 

99 

14.  A  mine  boss  occupying  the  position  of 
a  vice  principal  cannot  delegate  to  an  infe- 
rior servant  his  duty  to  keep  the  entry  to 
the  mine  in  a  reasonably  safe  condition  for 
the  protection  of  miners  using  it,  so  as  to 
relieve  the  employer  from  liability  for  negli- 
gence in  the  performance  of  such  duty.  Id. 

15.  Notice  of  the  defective  condition  of 
the  entry  to  a  mine,  to  a  servant  upon  whom 
has  been  devolved  the  duty  of  the  mine  boss 
to  care  for  and  inspect  it,  is  notice  to  the 
mine  boss  and  the  employer.  Id. 

16.  The  act  of  a  servant  of  a  railroad 
company,  instructed  to  watch  a  station  and 
catch  burglars,  in  mistaking  a  coemployee 
for  a  burglar  and  shooting  him  through 
want  of  proper  care,  will  render  the  com- 
pany liable  although  the  shooting  was  in- 
tentional, under  a  statute  making  railroad 
companies  liable  for  death  caused  by  the 
unfitness,  negligence,  or  carelessness  of  their 
servants.  Lipscomb  v.  Houston  &  T.  C.  R. 
Co.  (Tex.)  869 

17.  The  omission  of  a  railroad  station 
agent,  upon  placing  persons  in  the  station 
to  guard  against  burglars,  to  take  necessary 
precautions  to  guard  against  injury  to  other 
employees,  will  be  regarded  as  that  of  the 
company,  for  the  consequences  of  which  it 
will  be  liable.  Id. 
Inability  to  tliird  persona. 

18.  A  motion  by  a  servant  employed  to 
drag  bales  of  cotton  from  a  sidewalk  into  a 
warehouse,  as  if  to  throw  the  iron  hook  fur- 
nished him  to  aid  in  the  work  at  some  boys 

he  was  not  in  the  middle  of  the  entry,  where   playing  upon  the  bales,  but  who  are  in  no 


the  emplo3'ees  were  accustomed  to  walk,  and 
to  which  the  slate  fall  did  not  extend,  where 
he  was  compelled  to  take  to  the  side  of  the 
entry  hy  the  presence  of  a  car  on  the  track, 
since  the  master  was  bound  to  anticipate 
such  a  contingency,  and  keep  the  whole  en 
try  in  a  reasonably  safe  condition. 
55  Li.  R.  A. 


way  interfering  with  the  prosecution  of  his 
work,  to  frighten  them  away,  does  not  fair- 
ly tend  to  effectuate  the  discharge  of  his 
duty,  so  as  to  render  his  master  liable  for 
an  injury  to  a  bystander,  caused  by  the 
slipping  of  the  hook  from  his  hand.  Guille 
Id.   V.  Campbell  (Fa.)  Hi 

64 
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Notes  and  Briefs. 

MftRter  and  servant;  liability  for  injury 
by  servant  to  third  person;  act  not  within 
scope  of  enipluyment.  112 

Duty  of  master  to  furnish  safe  place  for 
work;  delegation  of  duty;  mine  boss  as  vice 
principal:  negligence  of  fellow  servants; 
contributory  negligence.  101 

Contract  for  employment  so  long  as  serv- 
ice is  satisfactory;  right  to  terminate.  170 

Assuming  risks  incident  to  service  in  oon 
tract  of  employment.  253 

Assuming  risk  of  particular  business: 
care  required  fioni  lineman.  399 

Injury  to  servant  during  noon  intermis- 
sion: injury  while  working  outside  scope 
of  employment  to  protect  master's  inter- 
ests; question  of  scope  of  employment  for 
jury.  710 

Absence  of  self  coupler  as  proximate 
cause  of  injury  to  employee;  railroad  les- 
sor's liability  for  injui-y  to  employee  of  les- 
see. 784 

Master's  liability  for  causing  death;  fail- 
ure to  warn;  fellow  servants  committing 
injury  acting  within  scope  of  duties;  negli- 
gence in  employ;  ng  fellow  servant.  8G0 

Duty  to  furnish  safe  place;  right  to  as- 
sume that  master's  duty  as  to,  performed; 
insuring  safety  of  employees;  injury 
through  negligence  of  fellow  servant;  as- 
suming risk  of  riding  on  train.  009 


1.  Delegatus  non  potest  delegare.  Insur- 
ance Co.  of  N.  A.  v.  Thornton  (Ala.)       547 

2.  Noscitur  a  sociis.  St&te  v.  Gravett 
(Ohio)  791 

3.  Res  ipsa  loquitur.  Harrison  v.  Sutter 
Street  K.  Co.   (Cai.)  6U8 

4.  When  one  of  two  innocent  persons 
must  sufTer  by  the  act  of  a  third,  he  who  has 
enabled  such  tbird  person  to  occasion  the 
loss  must  sustain  it.  Salley  v.  Terr  ill 
(Me.)  730 

M£DICAI.  COLLEGES. 

Mandamus   to   Compel   Recognition  of, 

see  Mandamus,  2. 
Exemption     of,     from     Taxation^     see 

Taxes,  1. 

MEDICINE. 

See  OsTEOPATnY;  Physicians  and  Sub- 

QBONS. 

aiERGEIt. 

Of  Cause  of  Action  in  Judgment,  see 
Insurance,  20. 

Notes  and  Briefs. 

Merger;  of  cause  of  action  in  judgment. 

195 
MINES. 

Removal  of  Surface  Support,  see  Dam- 
ages, 3. 
Limitation    of   Actions    for    Injury   by 
Subsidence  of  Surface,  see  Limita- 
TiuN  OF  Actions   3. 
65  L.  H.  A, 


Laches  in  dHaiming  Interest  in,  see  Lni- 
iTATioN  OF  Actions,  1,  2. 

Injury  to  Employee  in,  see  Master  ahb 
Servant,  9,  10,  13-16. 

Waste  in  Mining  Coal,  see  Wasis. 

1.  A  reservation^  in  a  grant  of  land,  of 
the  right  of  mining  beneath  the  surface,  for 
which  purpose  tunnels,  drifts,  or  esrcava- 
tions  may  be  made,  will  not  relieve  ths 
grantor  from  the  duty  of  leaving  sufficient 
support  for  the  surface.  Noonan  ▼.  Pardee 
(Pa.)  410 

2.  A  grant  of  land  over  a  coal  mine  will 
carry  a  right  of  action  for  removal  of  the 
surface  support,  the  effect  of  which  does  not 
become  apparent  until  after  the  transfer. 

Id. 

3.  The  miner  who,  by  removing  the  sup- 
ports, causes  the  surface  to  sink,  is  respon- 
sible for  the  injury  to  the  surface  owner, 
although  large  quantities  of  mineral  may 
have  been  previously  taken  from  under  it. 

Id. 

Notes  and  Briefs. 

Mines;  agreement  creating  mining  part- 
nership; work  entitling  to  patent.  6G1 

Taking  coal  from,  aa  waste.  703 

IflSTAKE. 

Notes  and  Briefs. 

Mistake;   liability  for  mistake  of  officer 
executing  process.  239 

As  ground  for  reforming  deed.  691 

MISTRIAL. 

See  Trial,  1. 

MOB. 

See  Carriers,  Notes  and  Briefs. 

MOHOFOLT. 

In  Sale  of  Coal,  see  Conspibact. 

Notes  and  Briefs. 

Monopoly;   contract   having  tendency  to 
create,  void.  269 

Of  retail  coal  trade.  829 

MORTGAGE. 

To  Loan  Association,  Law  Governing 
Enforcement  of,  see  Coj^fuct  of 
Laws. 

Chattel  Mortgage  Executed  by  Corpo- 
rate Vice  President,  see  Corpora- 
tions, 2,  3. 

Estoppel  of  Mortgagee  to  Assert  Lien, 
see  Estoppel,  2. 

Rights  of  Mortgagee  on  Insurance  Poli- 
cy, see  Insurance,  0,  15. 

Enforcing  Lien  for  Attorneys'  Fees 
against  Mortgagee,  see  Lien. 

Bar  of  Limitation  against  Foreclosure, 
see  Limitation  of  Actions,  5. 

Extending  Lien  of,  by  Renewal  of  Note 
Secured,  see  Limitation  of  Ac- 
tions, 10. 

Necessity  of  Pleading  Estoppel  of 
Mortgagee,  see  Pleading,  10. 


Municipal  Cobporatioks. 
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Chattel,   Conversion   by    Purchaser  of 
Property,  Bee  Trover. 

1.  Jn  a  proceeding  to  foreclose  a  mort- 
giige  to  an  insolvent  building  and  loan  asso- 
ciation to  aid  in  winding  it  up  and  distrib- 
uting its  assets,  no  decree  for  the  sale  of 
the  pledged  stock  will  be  made  in  the  event 
that  the  mortgaged  land  proves  insufficient, 
since  the  objiKit  of  the  proceeding  is  to  pay 
off  the  stock  by  an  equitable  distribution  of 
the  assets.  Mcllwaine  v.  Ellington  (C.  C. 
A.  4th  C.)  933 

2.  A  purchaser  of  a  decree  foreclosing  a 
roal-estnte  mortgage  which  provides  for  the 
payment  of  attorneys'  fees,  who  bids  in  the 
property  through  an  attorney  who  promises 
to  pay  the  fees,  cannot,  after  procuring  -title 
and  taking  possession  of  the  property,  repu- 
diate liability  for  them.  Loofbourow  v. 
Uicks  (UUh)  874 

Notes  a:vd  Briefs. 

See  also  Conflict  of  Laws. 

Mortgage;  extension  of  lien  of,  by  renew- 
al of  secured  debt: — (I.)  Scope  of  note; 
<II.)  as  against  original  debtor  and  mort- 
iragor;  (111.)  as  against  subsequent  encum- 
brancers or  grantees;  (IV.)  eflect  of  renew- 
al by  one,  to  secure  whose  debt  mortgage 
was  given  by  another;  (V.)  absence  from 
state  as  operating  to  renew  debt;  (VI.)  un- 
der provision  of  particular  statute  or  Code. 

673 

Mortgagee's  rights  in  insurance  as  affect- 
ed by  mortgagor*s  acts.  165 

Foreclosure;  liability  of  purcha«er  for  at- 
torneys' fees.  874 

JIfUNICIPAL        CORPORATIONS. 

Estoppel  by  Recitals  in  Bonds,  see  Es- 
toppel, 3-6. 
Liability  for  Diverting  Surface  Water, 
see  Waters,  3. 
Ordinances* 
Permitting  Riding  Bicycle  on  Sidewalk,  see 

Bicycles. 
Against  Getting  On  or  Off  Moving  Train, 
see  Carriers,  6. 

1.  The  number  of  votes  necessary  to  pass 
an  ordinance  over  a  veto  under  a  statute 
providing  that  it  shall  be  two  thirds  of  all 
the  members  elected  to  the  council  must  be 
based  on  the  total  number  elected,  although 
at  the  time  of  the  vote  one  member  has  died 
and  one  resigned.  PoUasky  v.  Schmid 
(Mich.)  614 

2.  A  statute  making  an  offense  punish- 
able by  fine  a  misdemeanor  within  the  law 
governing  procedure  does  not  include  fines 
imposed  for  violation  of  municipal  ordi- 
nances.    Ogden  V.  Madison  (Wis.)  506 

3.  An  ordinance  prohibiting  the  making 
of  any  public  address  in  any  of  the  public 
places  of  the  city  within  a  half  mite  of  the 
city  hall  without  a  license  from  the  mayor 
IB  reasonable.    Love  v.  Phalen  (Mich.)   618 

4.  An  ordinance  prohibiting  the  making 
of  any  public  address  in  the  streets  or  pub- 
lic places  of  the  city  without  license  from 
•the  mayor  is  authorized  by  a  charter  giving 

66L.R.  A. 


the  municipal  authorities  power  to  control, 
prescribe,  and  regulate  the  manner  in  which 
the  streets  and  public  grounds  and  spaces 
within  the  city  shall  be  used  and  enjoyed. 

Id. 

5.  Charter  power  to  suppress  and  re- 
strain disorderly  houses  autliorizes  an  ordi- 
nance fixing  a  penalty  for  keeping  such  a 
house.     Ogden  v.  Madison   (Wis.)  506 

6.  A  municipality  may  provide  for  the 
summary  punisiiraent  of  a  violation  of  its 
ordinances  for  the  suppression  of  disorder- 
ly houses,  although  the  keeping  of  such 
houses  is  a  misdemeanor  indictable  at  com- 
mon law  and  triable  by  jury.  Id. 

Limitation  of  indebtedness* 

See  also  Estoppel,  5. 

7.  A  contract  for  a  water  supply  for  a 
term  of  years  is  within  a  constitutional  pro- 
vision that  no  city  "shall  become  indebted" 
in  excess  of  a  certain  percentage  of  the  as- 
sessed value  of  the  taxable  property  there- 
in, although  the  payments  may  be  met  out 
of  cttrrent  revenues.  State  ex  rel.  Helena 
Waterworks  Co.  v.  Helena  (Mont.)  336 

8.  No  recovery  can  be  had  for  water  fur- 
nished under  a  contract  with  a  municipal 
corporation,  which  is  void  because  the  con- 
tract created  an  indebtedness  in  excess  of 
the  constitutional  limit,  where  the  Consti- 
tution declares  that  all  obligations  in  exces.< 
of  such  limit  of  indebtedness  ^*shall  be 
void;"  and  it  is  immaterial  that  the  money 
has  been  appropriated  by  the  common  coun- 
cil to  pay  therefor.  Id. 

Liahility. 

0.  A  municipal  corporation  is  not  liable 
for  damages  resulting  from  the  acts  of  its 
oflicers,  under  •  statutory  authority,  in  ar- 
resting one  who  has  passed  the  night  in  a 
house  containing  a  smallpox  patient,  and 
compelling  him  to  remain  in  the  house  dur- 
ing a  period  of  quarantine,  although  he  has 
not  been  directly  exposed  to  the  disease  and 
does  not  take  it.  Levin  v.  Burlington  (N. 
O. )  396 

OiBoors. 

Provision  for  Appointment  of,  by  Governor, 
see  Constitutional  Law,  1. 

Recovery  for  Injury  by  Defects  in  Street, 
see  Highways,  4,  5. 

See  also  svpra,  0. 

10.  An  election  of  officers  by  vote  of  a  ma- 
jority of  a  joint  session  of  both  branches 
of  a  city  council,  under  the  provisions  of 
W.  Va.  Acts  1882,  chap.  52,  is  not  invalid 
because  a  majority  of  the  members  of  one 
branch  of  the  council  did  not  vote  and  were 
present,  not  voluntarily,  but  only  because 
they  had  been  arrested  and  compelled  to  at- 
tend under  provisions  of  a  city  ordinance, 
and  the  presence  of  a  majority  of  the  mem- 
bers of  each  branch  was  necessary  to  con- 
stitute a  quorum.  Schmulbach  ▼.  Speidel 
(W.  Va.)  »22 

NOTKS  AND  BbIEFS. 

See  also  Highways. 

Liability  for  drowning  of  child  in  sewer; 
power  to  adopt  plan  of  sewers.  221 
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Power  to  license  vault  under  sidewalk; 
presumption  and  effect  of  license.  235 

Power  to  pass  ordinances  in  conflict  witli 
the  general  law.  308 

What  is  an  indebtedness  within  constitu- 
tionn)  limitation  of;  power  to  incur  indebt- 
edness for  current  expenses;  liability  made 
a  charge  on  future  revenues.  337 

Limitation  of  indebtedness;  funding  bonds 
as  increase  of.  3G7 

Liability  for  acts  of  officers.  396 

Power  to  suppress  and  restrain  disorderly 
houses;  right  to  jury  trial  for  violation  of 
penal  ordinance;  punishment  by  ordinance 
of  olTense  punishable  by  statute.  500 

Passage  of  ordinance;  what  constitutes  a 
majority  of  all  the  members  elected  of  com- 
mon council.  615 

Ordinance;  discrimination  in;  prohibiting 
making  of  address  unless  permit  given.   618 

Duty  to  keep  bridges,  sidewalks,  etc.,  in 
repair.  738 

Adverse  possession  against;  estoppel  of; 
power  to  surrender  pari  of  highway.        899 

MUTUAIi  CREDIT. 

See  Bankbuftct,  5. 

HATVBAIi  OA8. 

Mandamus  against  Company,  see  Man- 
damus, 3. 

NECESSITIES. 

Furnished  to  Infant,  see  Pixading,  0. 
8ee  also  Infants,  Notes  and  Briefs. 

■ 

NEGLIGENCE. 

In  Removal  of  Sick  Tenant,  see  Abuse 
OF  Process. 

Of  Owner  of  Dog.  see  Animals. 

Of  Bank  in  Collection  of  Note,  see 
Banks. 

Of  Carrier,  see  Cabriebs. 

Liability  for  Death  Caused  by,  see 
Death. 

As  to  Dangerous  Wires,  see  Eleotbigal 
Uses  and  Appliances. 

Presumption  as  to,  see  Evidence,  6-10. 

Defects  in  Highway,  see  Highways. 

Of  Innkeeper,  see  Innkeepers. 

Of  Landlord,  see  Landlobd  and  Ten- 
ant. 

Of  Master  or  Servant,  see  Masteb  and 
Servant. 

In  Removing  Support  for  Mines,  see 
Mines. 

Of  Bank  in  Collecting  Note,  see  Plead- 
ing, 6. 

Proximate  Cause  of  Injury,  see  Pboxi- 
matb  Cause. 

Of  Railroad,  see  Railboadb. 

Instructions  as  to,  see  Tbial,  13. 

See  also  Bills  and  Notes;  Bonds. 

1.  The  manufacturer  of  a  drop  press  is 
not  liable  to  a  purchaser's  employee  for  in- 

i'uries  caused  by  the  breaking  of  a  defective 
look  holding  a  heavy  weight,  the  cause  of 
the  injury  not  being  in  its  nature  immi- 
nently dangerous,  and  there  being  no  fraud 
55  L.  R.  A. 


or  concealment  or  implied  invitation  to  the 
employee  to  use  the  machine.  McCaffrey  v. 
Mossberg  &  G.  Mfg.  Co.   (R.  I.)  822 

Premises. 

2.  The  maxim  that  a  man  must  use  his 
property  so  as  not  to  incommode  his  neigh- 
bor only  applies  to  neighbors  who  do  not  io- 
terfere  with  it  or  enter  upon  it.  Ryan  v. 
Towar   (Mich.)  310 

3.  The  rule  that  a  landowner  ia  under  no 
obligation  to  use  care  to  protect  trespassers 
on  his  property  is  applicable  in  case  of  chil-' 
dren  of  tender  years.  Id. 

4.  A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe, 
and  the  fact  that  the  trespasser  is  a  chil'd 
does- not  raise  a  duty  where  none  otherwise 
exists.  Uttermohlen  v.  Bogg's  Run  Min.  & 
Mfg.  Co.  (W.  Va.)  911 

6.  Mere  failure  to  prevent  children  from 
crossing  private  property,  further  than  to 
keep  up  the  fences,  does  not  amount  to  an 
invitation'^  or  license  for  them  to  do  so,  so  as 
to  prevent  them  from  being  regarded  as  tres- 
passers in  case  they  are  injured  while  there. 
Ryan  v.  Towar  (Mich.)  310 

6.  A  landowner  who  maintains  on  his 
property  an  unused  building  containing  a 
water  wheel,  to  reach  which  for  purposes  of 
amusement  children  have  broken  through 
the  wall,  is  under  no  obligation  to  use  care 
to  make  the  premises  safe  for  them  or  for 
one  who,  hearing  cries  of  distress,  enters  the 
building  to  rescue  a  child  who  has  been 
caught  and  injured  by  the  wheel;  and  such 
person  cannot  hold  the  landowner  liable  for 
injuries  received  while  so  engaged,  through 
the  unsafe  condition  of  the  premises.       Id. 

7.  A  properly  constructed  drain  4  feet 
wide  and  2  feet  deep,  made  for  the  purpose 
of  carrying  off  surface  water,  is  not  a  con- 
trivance so  inviting  to  a  child  nine  years 
old  that  the  city  would  be  liable  for  his 
death  by  drowning,  due  to  his  playing  in  the 
drain  during  or  just  after  a  very  heavy 
rain.     Rome  v.  Cheney  (Ga.)  221 

8.-  One  who,  in  the  operation  of  his  coal 
mines  upon  his  own  land,  uses  a  cable  run- 
ning upon  pulleys  to  haul  coal  cars  from  his 
mine,  is  not  liable  to  a  child  trespassing  on 
tiie  premises  and  receiving  injury  from  such 
cable  and  pulleys.  Uttermohlen  v.  Bogg's 
Run  Min.  &  Mfg.  Co.  (W.  Va.)  911 

Contribntory. 

9.  A  boy  twelve  years  old  cannot  recover 
for  injuries  caused  by  collision  with  a 
slowly  moving  team  in  a  public  street, 
where,  without  care  or  precaution  to  avoid 
collision  with  vehicles,  he  is  using  th« 
street  as  a  playground,  and  comes  in  con- 
tact with  the  team  in  attempting  to  catch 
another  boy  who  is  dodging  him,  although 
the  driver  of  the  team  is  negligent  in  hav- 
ing his  attention  diverted  from  his  horses 
to  the  vehicle  behind  him.  Gleason  v. 
Smith   (Mass.)  622 

10.  Negligence  on  the  part  of  the  parents 
of  a  sick  child  in  caring  for  it  after  it  has 
been  removed  from  a  house  through  the  owa: 


Nbw  TniAif— Officbbs. 
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er's  flbnse  of  process,  under  a  judgment  of 
forcible  entry  and  detainer,  against  its  par- 
ents' will,  constitutes  no  defense  to  an  ac- 
tion against  the  owner  for  causing  its 
death,  which  resulted  from  the  exposure. 
Bradshaw  y.  Frazier  (Iowa)  258 

KoTES  AND  Briefs. 

Negligence;  doctrine  of  last  clear  chance: 
—  (1.)  Oiigin,  function,  and  mode  of  opera- 
tion of  doctrine;    (11.)  the  application   of 
tlie  doctrine  in  the  different  jurisdictions; 
(111.)  summary.  418 

As  to  condition  of  street,  for  jury;  duty 
to  protect  children  against  defects.  222 

Imputing  parent's  negligence  to  child; 
careless  or  improper  exercise  of  right.     2<>U 

Duty  toward  licensee  as  to  maintaining 
appliances  in  safe  condition.  31U 

Leaving  dangerous  machine  unguarded  on 
premises;  imputing  parent's  negligence  to 
child;  contributory  negligence  in  incurring 
danger  to  assist  another;  contributory  ne^r. 
ligence  of  child;  question  of,  for  jury.     310 

Of  bank  in  collection  of  note  for  custom- 
er. 273 

Negligence  and  contributory  negligence 
for  jury;  failure  to  prevent  accident  after 
discoveiing  peril.  420 

Collision  of  wagon  with  street  car;  in- 
jury to  passenger;  presumption  of  negli- 
gence from.  G08 

Contributory;  child  crossing  street  with- 
out looking;  discrimination  against  amuse- 
ments of  childien  in  street.  622 

Question  of,  for  jury;  definition  of.    810 

Of  maker  or  vender  of  chattel.  822 

Duty  as  to  trespassing  children  to  keep 
premises  safe.  Oil 

HEW  TRIAL. 

1.  That  the  evidence  Is  not  sufficient  to 
sustain  the  verdict  is  not  a  cause  for  new 
trial  in  criminal  actions.  Baum  v.  State 
(Ind.)  230 

2.  The  mere  separation  of  jurors  who  re- 
main in  the  care  and  custody  of  several 
deputies,  although  unnecessary  and  repre- 
hensible, is  not  such  an  improper  separation 
as  raises  a  presumption  or  impurity  in  the 
verdict.     SUte  v.  Cotte  (W.  Va.)  170 

3.  While  the  testimony  of  jurors  re- 
specting their  conduct  should  be  received 
with  great  caution,  they  are  nevertlieless 
competent  to  disprove  or  explain  any  fact, 
misconduct,  or  irregularity  to  which  they 
have  been  parties,  and  from  which,  without 
explanation,  a  presumption  against  the  pur- 
ity of  the  verdict  would  arise.  Id. 

4.  A  conversation  between  jurors  and 
others,  out  of  the  hearing  of  the  officer  in 
charge,  raises  a  presumption  that  it  was 
prejudicial  to  the  prisoner;  but  this  pre- 
sumption is  overcome  where  it  is  shown, 
beyond  a  reasonable  doubt,  that  the  conver- 
sation was  of  such  a  character  as  could  not 
have  affectod  the  verdict  in  any  Way.  Id. 
55  Ij.  H.  a* 


Notes  and  Briefs. 


New  trials  for  misconduct  of  jury;  sepa- 
ration of;  when  prisoner  not  injured.      176 

When  granted  by  court  of  chancery;  for 
mistake.  639 

NONRESIDENTS. 

Notes  and  Briefs. 

Nonresidents;  liberality  of  courts  in  en- 
forcing contract  rights  of.  950 

NOTICE. 

Provision  for  Committing  Insane  Per* 
son  without,  see  Constitutional 
Law,  9. 

Of  Imperfect  Insulation,  see  Electri- 
cal Uses  and  Appliances,  1. 

Of  Injury  to  Insured,  see  Insurance, 
17,  18. 

Of  Defective  Condition  of  Mine  "Entry, 
sec  Master  and  Servant,  15. 

Of  l^ocal  Improvement,  see  Public  lif- 

PROVEMENTS,  8. 

Of   Assossmenty   see  Public   Ihfbots- 

MENTS. 

Notes  and  Briefs. 

Notice;  to  purchaser  of  bonds  of  authori- 
ty to  issue*  306 

Commitment  for  insanity  without  provi- 
sion for  gi\ing.  857 

NUISANCE* 

A  stepping  stone  to  faciMtate  access 
to  carriages,  placed  near  the  edge  of  a  side- 
walk, which  docs  not  interfere  in  the  least 
with  the  use  of  the  roadway  or  to  an  appre- 
ciable extent  with  the  use  of  the  sidewalk, 
is  not  a  nuisance  so  as  to  give  a  foot  pas- 
senger  injured  by  stumbling  over  it  in  at- 
tempting to  cross  the  street  at  a  time  when 
it  is  plainly  visible  a  right  of  action 
n<;ainst  the  owner.  Robert  v.  Powell  (N. 
Y.)  775 

Notes  and  Briefs. 

Nuisance;  sewer  as;  when  injunction  lies 
against;  right  of  individual  to  maintain  ac- 
tion. 477 

What  constitutes;  injunction  against. 

212 

Power  of  legislature  to  declare  a  nuisance 
what  is  not.  619 

Stepping  stone  as;  liability  of  person  cre- 
ating; city's  power  to  license.  775 

What  are  nuisances;  private  action  to 
suppress.  830 

Encroachments  on  highway  as.  901 

OFFICERS. 

Waiver  by  Submitting  to  Jurisdiction 

in  Mandamus  Proceedings,  see  Ap-' 

PEAL  and  Error,  4. 
Estoppel  of,  see  Estoppel,  1. 
Libel  of,  see  Libel  and  Slander. 
l^landamus  a^inst,  see  Mandamus,  1.' 
Municipal    Linbility    for   Acts   of,   see 

Municipal  Corporation's,  0. 
Majority  Required  for  Election  of^  see 

Municipal  Corporations,  10. 
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Notes  and  Briefs. 

Oflicers;  serving  writ  under  void  process, 
not  protected.  283 

Restoring  possession  of  office  and  proper- 
ty to.  923 

OFIKIOH  EVIDENCE. 

See  Evidence^  15. 

ORDINANCES. 

See  Municipal  Corpobations,  1-0, 
Notes  and  Briefs. 

OSTEOPATHY. 

Discrimination  against,  see  Constitu- 
tional Law,  6. 

Due  Process  of  Law  as  to,  see  Consti- 
tutional Law,  8. 

The  R^'stem  of  rubbing  and  kneading 
tho  body,  csommonly  known  as  osteopathy, 
is  comprehended  within  the  prnctioe  of  med- 
icine as  defined  by  Ohio  Rev.  Stat.  §  4403f, 
as  amended  by  Ohio  act  April  14,  1000,  pro- 
viding that  everyone  is  regarded  as  practis- 
ing medicine  who  Bhall  prescribe  or  recom- 
mend for  a  fee  unj  dru^,  medicine,  appli- 
ance, application,  operation,  or  treatment 
for  the  cure  or  relief  of  an^  wound,  frac- 
ture, bodily  injury,  infirmity,  or  disease. 
State  ▼.  Gravett   (Ohio)  791 

'  Notes  and  Briefs. 

Osteopathy;  liability  for  practising  with- 
out license.  702 

PARENT      AND        CHII.D. 

Death  of  Child  Prematurely  Born,  see 
Deatu,  2. 

Noi'Es  and  Briefs. 

Parent  and  child;   father's  duty  to  sup- 
port child.  781 

PAROL  EVIDENCE. 

See  £vij)ence,  14. 

PARTNERSHIP. 

A  new  traffic  agreement  between  rail- 
rond  companies,  providing  for  a  proportion- 
ate division  of  freight  charges,  does  not  con- 
stitute a  partnership.  Post  v.  Southern  R. 
Co.    (Tenn.)  481 

Notes  and  Briefs. 

Partnership;     insolvency     of     partners; 
rights  of  partnership  creditors.  748 

PATENT  MEDICINES. 

Restrictions  on  Sale  of,  see  Sale,  2. 

PATENTS. 

1.  Infringement  of  the  patent  by  a  pur- 
chaser's replacing  parts  of  a  patented  ma 
chine  consists  in  the  substantial  rebuildin^r 
of  the  machine,  and  is  fundamentally  ditfer- 
ent  from    a    contributory  infringement,  thr 
essence  of  which  lies  in  concerting  or  plan 
ning  with  others  in  an  unlawful  invasion  of 
the  patentee's  rights.     Goodyear  Shoe  Ma 
chinery  Co.  v.  Jackson    (C.  C.  A.  1st  C.) 

602 
65  L.  R.  A. 


2.  The  replacement,  by  a  purchaser,  of 
the  cam  on  the  pull -off  lever  which  movea 
the  pull-ofT  tnick,  is  not  an  infringrment  of 
the  Fuller  &  Warren  patent,  No.  5G4.USG.  for 
improvement  in  means  for  providing  slack 
thread  in  a  machine  for  sewing  shoes,  which 
calls  for  the  combination  of  tension,  loo]>er, 
hook  needle,  a  pull -off  mechanism  between 
the  needle  and  the  tension,  and  actuating 
mechanism  timed  to  cause  the  puH-ofT  mech- 
anism to  make  its  pulling  stroke  after  the 
hook  needle  has  completed  its  loop-drawin;; 
stroke,  and  while  the  loop  is  held  under 
strain  by  the  hook  of  the  needle.  Id. 

3.  A  purchaser  may  without  infringe- 
ment  replace  in  the  feeding  device  a  worn- 
out  cam  which,  with  its  connections,  gives 
the  vertical  movement  to  the  needle  in  the 
Fowler  &  Warren  patent.  No.  545,G25,  for 
improved  feed  in  a  machine  for  sewing 
shoes,  which  claims  the  needle,  the  mechan- 
ism for  actuating  it  to  cause  it  to  penetnite 
the  between  substance;  the  feeding  point, 
mechanism  for  actvating  it  to  cause  it  to 
move  endwise  and  penetrate  the  between 
substance  in  a  path  at  right  angles  to  the 
path  of  the  needle;  and  mechanism  to  move 
the  feed  point  sidewise  after  it  has  pene- 
trated and  while  it  is  in  the  between  sub- 
stance, for  feeding  the  work,  leaving  the 
shoe  free  to  be  turned  upon  the  feeding 
point  as  an  axis  during  the  feeding  opera- 
tion,— all  combined.  Id. 

4.  A  purchaser  may,  without  infringe- 
ment, replace  the  cam  which  moves  the  car- 
rier to  and  from  the  cun'^ed  needle,  and  the 
carrier  of  the  welt  guide,  in  the  Fowlrr  & 
Warren  patent.  No.  500.705.  for  new  and 
improved  welt  guide  mechanism  for  sewing 
machines,  wh'"h  claims  the  welt  cuide.  its 
holder,  a  cnrrier  for  the  welt  guide  holder, 
and  means  for  moving  the  holder  with  rela- 
tion to  its  carrier,  and  for  moving  the  car- 
rier to  and  from  the  curved  needle  to  cause 
a  point  in  the  writ  guide  to  move  in  the  arc 
in  which  the  curved  needle  moves, — all  cotn- 
bined.  Id. 

6.  The  rights  of  a  purchaser  of  a  pat- 
ented machine  extend  to  repairing  or  re- 
storing it  after  decay,  injury,  or  partial  de- 
struction, but  not  to  complete  constniclion 
or  production  over  again  of  the  patented 
article  as  a  whole  after  it  haa  fulfilled  its 
purpose  and  has  been  practically  destroyed. 

id. 

Notes  and  Briefs. 

See  also  Sale. 

Patents;  owner's  exclusive  right  to  uneof 
device;  infrinirement  of  combinations;  pur- 
chaser's right  to  repair  and  replace  parts. 

6U3 


PAVEBffENTS. 

See  Public  IupboveicentQi  6. 

PAYMENT. 

As  Condition    of    Cutting   Timber^ 
TiaiBEB,  1. 
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KOTES  AND   BCIEFS. 

Payment;  as  condition  precedent  to  pass- 
ing of  title  to  goods  sold.  302 

As    ratification   of   unauthorized  employ- 
ment by  agent.  640 

• 

PHT8ICIAH8  AND  SUBOEOH8. 

Discrimination  against  Osteopathists, 
see  Ck>iTSTiTVTioNAL  Law,  C. 

Due  Process  of  Law  in  Regulation  of, 
see  Constitutional  Law,  8. 

Presumption  as  to  Authority  to  Em- 
ploy, for  Injured  Employees,  see 
Evidence,  4. 

Corporate  Ratification  of  Corporate 
Manager's  Employment  of,  see  Evi- 
dence, 26. 

Mandamus  to  Compel  Recognition  of 
Medical  College,  see  Mandamus,  2. 

See  also  Osteopatut- 

Notes  and  Briefs. 

Physicians;  liability  for  practising  oste- 
opathy without  license.  792 


Adverse  Possession  of  Street  Shown  on, 
see  Adverse  Possession,  2. 

PIXABIHG. 

Evidence  Admissible  Under,  see  Evi- 
dence, 24,  25. 

Conformity  of  Judgment  to,  see  Judg- 
ment, 2. 

1.  Allegation  of  a  mere  conclusion  that 
a  taxpayer  was  denied  a  hearing  as  to  the 
excessiveness  of  an  assessment  against  Ifis 
property  for  a  street  improvement  is  not  suf- 
ficient, but  the  facts  fi'om  which  the  conclu- 
sion is  drawn  must  be  stated  to  enable  the 
court  to  determine  for  itself  whether  a  bear- 
ing was  denied.  Shank  v.  Smith  (Ind.)    604 

Ajnondmeiits* 

See  also  Limitation  of  Actions,  8. 

2.  The  answer  of  a  trustee  in  a  suit  to 
enforce  the  trust,  which  avers  that  he  is  in 
the  custody,  control,  and  management  of  tbo 
property,  should  be  amended  to  comport 
with  the  facts,  if  he  has  resigned  the  trust 
to  others  who  have  accepted  it.  Uallinan 
▼.  Hearst  (Cal.)  216 

PlaiatilTs  pleadlncs. 

3.  A  general  allegation  that  a  judgment 
was  procured  by  fraud,  and  that  the  court 
was  imposed  upon,  is  not  sufficient  to  give 
jurisdiction  of  a  suit  to  set  the  judgment 
aside,  but  the  facts  showing  such  fraud  and 
imposition  must  be  set  out.  Travelers'  Pro- 
tective  Asso.  v.  Gilbert   (CCA.  8th  C) 

538 

4.  Where  the  court  is  required  by  statute 
to  take  judicial  notice  of  the  incorporation 
of  municipalities  and  of  their  charters,  an 
allegation  is  not  necessary,  in  an  action 
upen  a  covenant  against  encumbrances  to 
recover  the  amount  paid  for  a  street  assess- 
ment, that  the  assessment  was  laid  by  a 
municipal  corporation  having  authority  to 
grade  streets  and  assess  the  cost  on  abutting 
property.    Green  y.  Tidball  (Wash.)       879 

55  L.  R«  A« 


5.  A  complaint  in  an  action  upon  a  cov- 
enant to  recover  money  paid  for  a  strceC 
assessment  is  good  against  a  general  demur- 
i-er,  which  sets  out  the  municipal  ordinances 
under  which  the  assessment  was  made  by 
number  and  date  of  passage,  and  states  their 
substance  and  eflfect,  and  alleges  that  the 
officers,  acting  in  pursuance  thereof  and  of 
the  city  charter,  duly  caused  the  assessment 
to  be  levied,  although  it  might  not  be  good 
against  a  motion  to  make  more  definite.  Id. 

6.  The  question  whether  or  not  a  bank 
was  negligent  in  failing  to  ascertain  the 
cause  of  failure  of  its  agent  to  collect  paper 
sent  for  collection,  or  whether  or  not  the 
indorser  was  properly  charged,  is  raised  by 
allegations  that  the  bank  did  not  exercise 
reasonable  care  and  diligence  in  collecting 
the  note,  and  that  by  reason  thereof  the 
money  was  lost  to  the  owner  of  the  note, 
and  a  denial  of  these  allegations,  with  af- 
firmative allegations  of  care  and  diligence 
and  that  the  loss  was  without  defendant's 
fault.  Second  Nat.  Bank  v.  Merchants' 
Nat.  Bank  (Ky.)  273 

7.  An  allegation,  in  a  bill,  of  a  grant  of 
an  interest  in  a  spring  is  not  sufficient  to 
show  a  property  right  therein,  if  the  con- 
tents of  the  deed  are  set  out  and  they  fail 
to  show  any  such  grant.  Stewart  v.  White 
(Ala.)  211 

8.  A  declaration  on  a  Lloyd's  policy  need 
not  aver  that  the  liability  of  the  defendant 
has  not  been  discharged  or  exhausted  under 
a  condition  limiting  the  amount  of  its  lia- 
bility, as  that  is  a  condition  subsequent  for 
its  protection,  to  be  ret  up  by  way  of  de- 
fense. .  Enterprise  Lumber  Co.  v.  Mundy 
(N.  J.  Sup.)  193 

9.  To  maintain  an  action  against  an  in- 
fant for  the  value  of  food  and  lodging  fur- 
nished to  it,  it  is  not  necessary  to  state  in 
the  declaration  that  defendant  had  no 
father  or  other  person  standing  in  loco  par- 
entis  who  could  and  should  support  it, 
either  at  common  law  or  under  a  statute  ro> 
quiring  the  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constitut- 
ing the  cause  of  action.  Goodman  v.  Al<^x- 
ander  (N.  Y.)  781 

Defendant's  pleadings* 

10.  The  defense  of  estoppel  in  pais  on  the 
part  of  a  mortgagee  to  assert  his  lien 
against  subsequent  judgment  creditors  of 
the  mortgagor  by  an  action  to  foreclose  the 
mortgage  must  be  specially  pleaded.  New- 
hall  V.  Hatch  (Cal.)  673 

Notes  and  Briefs. 

Pleading;  in  petition  for  mandamus;  ne- 
cessity of  alleging  facts  from  which  legal 
liability  results.  1U7 

Time  of  filing  declaration ;  amendment  of 
declaration  in  action  for  causing  death ;  new 
cause  of,  stated  in;  amendment  after  ex- 
piration of  limitation  period.  472 

General  averments  of  fraud.  632 

Joining  two  or  more  causes  of  action; 
compelling  plaintiff  to  elect  between.      757 
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Nec^essity  of  pleading  the  making  and  fil- 
ing of  assesBment  roll.  879 


Notes  A:n»  Briefs. 

Pledge;  pledgeor'a  title  to  pledged  proper- 
ty. 798 

POLICE. 

Provision  for  Appointment  of,  by  Gk>v- 
ernor,  see  Ck>N8TiTUTiONAL  Law,  1. 

POLICE  POWER. 

See  CoNBTiTUTioiTAL  Law,  7. 

POXDS. 

See  Waters,  Notes  and  Bbiets. 

POOR  AND  POOR  LAWS. 

See  also  Equity,  2. 

Recovery  against  the  estate  of  an  al- 
leged pauper  may  be  had  for  money  and 
goods  furnished  for  her  support,  because  of 
her  fraudulent  representations  that  she  was 
destitute,  whereas  she  had  a  considerable 
Bum  of  money  in  bank.  Anderson  v.  Eggers 
(N.  J.  Ei-r.  &  App.)  670 

Notes  and  Briefs. 

Poor;  liability  of  alleged  pauper,  or  his 
estate,  to  pay  for  support  or  gifts  obtained 
on  the  ground  of  poverty: — (1.)  Liability 
at  common  law;  (11.)  liability  under  stat- 
utes; (111.)  appropriating  pioceeds  of  la- 
bor; (IV.)  where  the  pauper  co-operates  in 
the  application  of  his  property  to  his  sup- 
port; (V.)  summary.  670 

PORTER. 

On  Sleeping  Gar,  Injury  to,  see  Gab- 
biers,  7;  Contracts,  8,  12. 


In  Bankruptcy,  see  Bankruptot,  1-4. 
By  Insolvent  Corporation,  see  Cobfoba- 
tioks,  6. 

PRESUMPTION. 

On    Appeal,    see   Appeal   and    Ebbob, 

Notes  and  Briefs. 
See  also  Evidence,  2-10. 

PRINCIPAL  AND  AGENT. 

Insurance  Agent,  see  InsubanCE,  1-6. 

Notes  axd  Briefs. 

Principal  and  agent;  principal'a  liability 
for  agent's  torts.  408 

Principal's  consent  necessary  to  agenl*y; 
power  of  subagent  to  bind  principal.      648 

Ratification  of  agent's  contract  by  part 
payment.  040 

PRINCIPAL  AND    SURETT. 

Rights  of  Surety  Paying  Claims  against 
Bankrupt,  see  Bankruptcy.  4,  o. 
Rendition  of  Judgment  against  Surety, 
see  Judgment,  1. 
65  L.  R.  A. 


Effect  of  Bar  of  Limitation  against 
Principal,  see  LuiiTATioN  or  Ac- 
tions, 6. 

Notes  and  Bbief& 

See  also  Bonds. 

Principal  and  surety;  sabrogatfon  of 
surety  to  rights  of  creditor  upon  payment 
of  claim;  liabilities  of  creditor.  34 

Oral  promse  to  indemnify  surety.        20G 

Surety's  right  to  complete  contract  on 
principal's  default;  extent  of  surety's  lia- 
bility. 381 

Creditor's  acceptance  of  relation  of  prin- 
cipal. 552 

Creditor  of  vendor  accepting  relation  of 
principal  and  surety  between  purchaser  and 
vendor;  contract  of  suretyship  accessory  to 
obligation  contracted;  how  surety  released; 
recovery  from  principal  by  surety  pay  in;; 
debt  barred  by  limitation.  552 

PRXORITT. 

Between  Attaching  and  Garnishing 
Creditors,  see  Garnishment,  2. 

Between  Judgmoit  and  Other  Liens,  see 
Judgment,  0-8. 

PRIVILEGED  COMMUNIGATTOH8. 

See  Evidence,  18;  Libel  and  Slanos, 
6,  7. 


Restrictions  on  Sale  of,  see  Sau;  2. 

PROXIMATE  CAUSE. 

1.  The  continued  use  by  a  storekeeper  of 
an  appliance  for  hanging  up  and  carrying 
about  a  movable  electric  light,  which  is  de- 
fective because  of  insufficient  insulation, 
and  is  fumi»hed  by  the  electric  light  com- 
pany, is  an  intervening  agency  between  the 
negligence  of  the  company  and  an  injury  to 
a  stranger  attempting  to  use  the  light  while 
delivering  goods  in  the  store,  so  that  he 
cannot  hold  the  company  liable  for  the  in- 
jury. Griffin  y.  Jackson  Light  &  P.  Co. 
(Mich.)  818 

2.  Negligence  of  an  electric  light  com- 
pany in  permitting  a  defect  to  exist  in  the 
insulation  of  one  of  its  wires  is  the  proxi- 
mate cause  of  the  death  of  an  employee  of 
another  company,  who,  in  attempting  to 
string  another  wire  across  it»  is  killed  by 
contact  of  the  two  wires,  in  the  absence  of 
anything  to  show  contributory  negligence. 
Mitchell  y.  Raleigh  Electric  Co.  (N.  C.) 

398 

Notes  and  Briefs. 

Proximate  cause;  of  injury  to  child  be- 
fore birth.  118 

PT7BLICATIOH. 

Advertisement    for   Bid    for    Contnet, 
see  Contracts,  10,  20. 

PUBLIC  CONTRACTS. 

See 'Contracts,  17-21. 


PoBLic  Improtembntb — Ratluoadb. 
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TJTBJ^C      IMPROVEBIENTS. 

AsaesBTnent  within  Covenant  against 
Encumbrances,  see  Covenant. 

Sufficiency  of  Allegation  as  to  Assess- 
menta,  see  Pleading,  1. 

Street  Improvement  Assessment  as  En- 
cumbrance, see  Pleading,  4,  5. 

1.  The  judgment  of  the  board  of  trus- 
tees that  property  assessed  for  a  street  im- 
provement is  benefited  thereby,  where  prop- 
er notice  has  been  given  and  it  has  juris- 
dicuon  of  the  person  and  the  subject-mat- 
ter, is  not  subject  to  collateral  attack  on 
tlie  ground  that  no  hearing  was  accorded  on 
the  question  of  benefits.     Shank  v.  Smith 

(Ind.)  504 

2.  in  prescribing  the  taxing  district  for 
the  construction  of  a  local  improvement  un- 
der legislative  authority  a  municipal  corpo- 
ration will  be  presumed  to  have  taken  into 
consideration  tlie  exceptional  benefits  that 
would  accrue  to  the  property  which  is  in- 
tended to  be  charged  with  the  burden.  King 
V.  Portland  (Or.)  812 

3.  Apportionment  of  the  burden  is  es- 
sential to  the  validity  of  an  assessment  for 
local  improvements,  although  it  need  not  be 
made  upon  property  in  proportion  to  its 
Talue.  Id. 

4.  Where  property  on  which  the  cost  of 
a  street  improvement  is  assessed  is  benefited 
in  excess  of  tlie  cost,  an  assessment  is  not 
void  for  lack  of  uniformity  which  requires 
each  lotowner  to  pay  the  cost  of  the  im- 
provement upon  half  the  street  in  front  of 
his  lot,  and  m  addition  assesses  five  ninths 
of  the  cost  of  improving  street  intersections 
upon  the  first  60  feet  from  the  corner  and 
the  remainder  upon  the  next  50  feet.         Id. 

5.  An  assessment  of  the  cost  of  a  street 
improvement  upon  abutting  property  will 
be  upheld  whenever  it  is  not  patent  and  ob- 
vious from  the  nature  and  location  of  the 
property  involved,  the  district  prescribed, 
the  condition  and  character  of  the  improve- 
ment, the  cost  and  relative  value  of  the 
property  to  the  assessment,  that  the  plan 
or  method  adopted  has  resulted  in  imposing 
a  burden  in  substantial  excess  of  the  bene- 
fits, or  disproportionate  within  the  district 
aa  between  owners.  Id. 

6.  No  burden  for  repairs  is  imposed  up- 
<m  abutting  owners,  but  merely  a  lawful 
guaranty  of  the  work,  by  a  contract  for  a 
street  pavement  which  shall  withstand  ordi- 
nary uses  and  climatic  changes  for  seven 
years  and  be  in  good  condition  at  the  end 
of  that  period,  although  the  contractor  un- 
dert4ikes  to  do  all  work  necessary  to  clTect 
that  result  during  the  specified  period,  and 
agrees  that  a  portion  of  the  contract  price 
may  be  withheld  until  its  expiration.  Shank 
T.  Smil^h  (lnd.1  504 

7.  A  taxpayer  cannot  neglect  to  brirg 
mandamus  to  compel  a  hearing  as  to  the 
benefit  to  his  property  by  a  street  improve- 
ment for  which  he  is  assessed,  or  injunction 
against  approval  of  the  engineer's  report, 
mitil  it  is  accorded,  and  make  the  objection 
66L.R.  A. 


of  want  of  hearing  available  in  a  proceed* 
ing  to  collect  the  assessment.  Id* 

8.  Notice  to  taxpayers,  sufficient  to  con- 
stitute due  process  of  law  in  assessing  abut- 
ting property  for  a  local  Improvement,  i» 
provided  for  by  a  municipal  charter  requir- 
ing notice  of  the  propos^  improvement,  of 
invitations  for  proposals  for  doing  tlie  woik,. 
of  acceptance  of  the  work,  and  ten  days'  no- 
tice of  the  entry  of  the  assessment  in  the 
lien  docket,  under  which  objections  to  the 
improvement  ma^  be  filed,  which  may  in- 
clude the  objection  that  as  a  district  the 
cost  will  exceed  the  benefit,  and  that  as  be- 
tween individuals  the  assessment  will  not 
be  proportional  to  the  relative  benefits  U> 
be  derived  from  the  improvement.  King  v. 
X^ortland  (Or.)  812 

Notes  and  Briefs. 

Public  improvements;  assessing  cost  of 
repairs  against  abutting  property;  neces- 
sity of  resolution  declaring  necessity  for  re- 
pairs; covenant  to  repair  as  guaranty  of 
quality;  question  of  benefits  for  board  of 
trustees;    collateral  attack  on  assessment. 

504 

Assessments;  placing  whole  burden  on 
particular  property;  charging  cost  of  im- 
pravement  on  abutting  lot;  on  property  not 
benefited;  Iq^igiative  power  to  select  taxing 
district.  8ia 

Assessing  cost  of  grading  street  on  abut- 
ting property;  assessment  within  covenant 
against  encumbrances;  duty  to  give  notice 
of  assessment.  87 i^ 

PUBLIC  POUCT. 

See  Contracts,  9-12;  Hiohwats,  8. 

PUBUC  PRUVTINO. 

See  Contracts,  20. 

PUNrnVE  DAMAGES. 

See  Damages,  6. 

QUESTION  FOR  JUBT. 

See  Trial,  4-10. 

RAILROADS. 

Discrimination  in  Imposing  Attorneys'' 

Fee   against,   see   Constitutional 

Law,  3-6. 
Construction    Company  as    Instrument 

of    Railroad    Company,  see  Cobfo- 

bations,  0. 
Compensating    for   Property   Used   for 

ilridge.  see  Eminent  I>omain. 
Presumption  of  Negligence  by  Collision 

at  Crossing,  see  Evidence,  0,  7. 
Joint  Liability  of  Company  and  Agent 

for     Causing    Death,     see     Joint 

Debtors* 
Liability  for  Injury  to  Employees,  see 

Master  and  Servant. 
Agn^ement  with  Land  Owner  as  to  Use 

of   Switch   Track,  see   Contracts, 

1,  13. 
Question  for  Jury  as  to  Negligence^  see 

Trial,  0,  10. 

1.  The  rule  forbidding  a   railroad  com- 
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panv  to  exempt  itself,  without  statutory  au- 
thority, from  liahility  for  injuries  caused  by 
thi^  negli^^ence  of  its  lessee,  applies  in  favor 
of  the  lessee's  employees.  Harden  v.  North 
Carolina  R.  Co.,(N.  C.)  784 

2.  Authority  to  a  railroad  company  to 
"farm  out"  its'  right  of  transportation  does 
not  confer  power  to  execute  a  lease  exempt- 
ing it  from  liability  for  injuries  to  the  les- 
see's employees  through  the  lessee's  negli- 
gence,— at  least  if  the  lease  is  executed  aft- 
er the  words  have  been  so  construed  by  the 
court,  and  the  lessor  has  required  a  deposit 
to  indemnify  it  in  case  its  liability  is  en- 
forced. Id. 

3.  The  duty  of  a  railroad  company  run- 
ning a  train  over  a  ci'ossing,  towards  one 
Hbout  to  cross  on  foot,  is  to  give  notice  of 
the  approach  of  the  train  by  warning  sig- 
nals, and  the  traveler's  duty  is  to  stop  and 
allow  the  train  to  pass.  Gahagan  v.  Bos 
ton  &  M.  R.  Co.   (N.  H.)  426 

4.  Failure  of  a  railroad  company  to 
sound  warning  signals  when  about  to  run 
a  train  over  a  private  crossing  does  not  re- 
lieve one  desiring  to  use  the  crossing  from 
his  duty  to  look  and  listen  for  approaching 
trains.  Id. 

6.  Equal  obligation  to  exercise  care  to 
avoid  a  collision  rests  upon  a  railroad  com- 
pany running  a  train  over  a  crossing  which 
third  persons  are  permitted  to  use,  and  upon 
a  person  attempting  to  use  the  crossing.  Id. 

6.  The  mere  fact  that  those  in  charge  of 
an  engine  about  to  cross  a  footpath  see  a 
responsible  traveler  approaching  the  cross- 
ing at  a  speed  which  renders  collision  im- 
minent, but  fail  to  take  steps  to  avoid  it, 
will  not  entitle  the  latter,  who,  without  any 
attention  to  the  possibility  of  an  approach- 
ing train,  steps  onto  the  track  immediately 
in  front  of  the  engine,  to  hold  the  company 
liable  for  the  injury,  since  the  railroad  em- 
ployees are  not  bound  to  anticipate  the 
traveler's  negligence,  so  as  to  be  chargeable 
with  the  last  clear  chance  to  avoid  injury. 

Id. 

7.  A  railroad  company  is  liable  for  in- 
juring, by  moans  of  its  train,  a  person  neg- 
ligently walking  on  its  trestle  without  abil- 
ity to  save  himself  from  the  injury,  if  thos? 
in  charge  of  the  train  discover,  or  by  the 
exercise  of  ordinary  care  might  discover,  the 
peril  of  the  injured  person,  and  might,  by 
the  e.xercise  of  such  care,  avoid  the  accident. 
Bogan  V.  Carolina  C.  R.  Co.  (N.  C.)         418 

8.  The  fact  that  a  railroad  company  has 
permitted  the  use  of  a  path  along  its  tracV 
by  persons  going  to  and  from  its  trains  doe^ 
not  impose  upon  it  the  duty  of  exercising 
care  to  protect  from  injury  by  passing 
trains  a  person  using  it  to  reach  the  station 
to  intennew  about  his  own  affairs  a  passen 
ger  expected  to  be  on  a  train  not  scheduled 
•to  arrive  at  the  station  within  an  hour. 
Pennsylvania  R.  Co.  v.  Martin  (C.  C.  A.  3H 
C.)  361 

0.  Negligence    which    will    make  a  rail 
road  company  liable  for  injuries  to  one  near 
a  passing  train    by    a    piece  flying  from  a 
55  h.  U.  A. 


broken  brake  shoe  is  not  shown  by  the  mere 
fa'^t  of  the  break,  where  the  shoe  was  not 
too  much  worn  for  use,  and,  so  far  aa  any 
inspection  would  have  disclosed,  there  wn\ 
notning  which  ought  to  have  prompted  its 
rejection,  and  nothing  to  show  that  a  flat- 
tening of  the  wheel,  which  is  allegrd  to  have 
caused  the  fracture,  could  have  been  pre- 
vented or  remedied  by  the  exercise  of  ordi- 
nary care.  Id. 

Notes  and  Briefs. 

Railroflds;  degree  of  care  required 
towards  licrnsee  on  track;  who  is  a  licensee; 
what  constitutes  an  invitation  to  use  cross- 
ing. 361 

Duty  to  stop,  look  and  listen  at  crossing; 
negligence  at,  for  jurj';  effect  of  failure  to 
give  signals  for  crossing.  428 

Discrimination  against,  in  making  liable 
for  death  of  passenger.  612 

Abolishing  grade  crossing;  liability  for 
expenses  and  damages  from.  024 

Absence  of  self  coupler  as  proximate 
cause  of  injury;  liability  of  lessor  for  U-s- 
see's  torts.  784 


RATES. 

Combination   to   Retain,  see   Ca 
23. 


RATIFICATION. 

Of  Unauthorized  Act  of  Corporate 
Manager,  see  £vide27CE,  26. 

See  also  Principal  and  Agent,  Notes 
AND  Briefs. 

REAL  PROPERTT. 

Interest  Conveyed  by  Deed  of  Standing 

Timber,  see  Evidence,  II. 
See  also  Deeds. 

Notes  and  Briefs. 

Real  property;  right  to  lateral  support; 
injury  to  buildings  by  removal  of  support; 
damages  for  continuous   injury.  82 

Deed  conveying  life  estate  with  contingent 
remainder  in  fee.  591 


See  Release. 

RECEIVERS. 

Intervention  in  Suit  for  ApT>ointment 
of,  see  Action  or  Suit,  1. 

Contempt  of  Court  by,  see  Contempt, 
2-4. 

Discharge  of,  on  Habeas  Corpus,  see 
Habeas  Corpus,  2. 

Ability  to  Restore  Fund,  see  Trial,  5. 

1.  A  perton  who  has,  by  the  order  of  a 
court  of  competent  jurisdiction,  been  ap- 
pointed receiver  of  the  property  of  an  in- 
solvent debtor,  becomes  an  executive  .ofTicer 
of  the  court  which  appointed  him:  and  the 
property  received  by  him,  or  the  money  aris- 
ing from  its  sale,  is  in  custodia  legia.  Tin- 
dall  V.  Westcott  (Ga.)  225 

2.  A  creditor  piima  facie  entitled  to 
participate  in  a  fund  arising  from  a  sale 


Recbivino  8tolbn  Pbopbbtt— Sale. 
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of  the  debtor's  property  is  a  proper  party  to '  REPAIRS* 


move  an  attaclimont  asrainst  a  receiver  who 
baa  misappropriated  the  fund;  and,  in  the 
absence  of  any  such  motion,  the  judge  pre- 
siding, on  information  derived  from  any 
source,  should  cause  proper  inquiry  to  be 
made  as  to  the  facts,  and,  if  found  to  be 
true,  take  proper  steps  to  compel  the  return 
of  the  money.  Id. 

RECEIVIHO  STOIiEH  FROPERTT. 

Indictment  for,  see  Indictment,  I. 

RECITALS. 

In  Bonds,  Estoppel  by,  see  Estoppel, 
3-6. 

REFORMATION. 

Of  Deed,  see  Contbacts,  IG« 


A  receipt  given  by  a  church  to  a  rail- 
road company  which  has  laid  its  tracks  in 
a  cut  alongside  of  the  church  property, 
causing  the  church  walls  to  crack,  after  the 
railroad  company  has  refused  to  pay  a  gross 
Bum  in  satisfaction  of  past  and  future  dam- 
ages, and  has  'agreed  to  pay  for  past  dama- 
ges and  build  a  retaining  wall,  which 
reads:  ^'Received  .  .  .  m  full  settle- 
ment and  discharge  of  all  damages  done 
.  .  .  against  our  church.  Railroad  com- 
pany to  pay  for  all  work  in  process," — will 
not  include  future  injuries  caused  by  the 
insufficiency  of  the  retaining  wall.  Church 
of  Holy  Communion  v.  Paterson  Extension 
K.  Co.  (N.  J.  Err.  ft  App.)  81 

REIilGIOUS  SOCIETIES. 

Action  by  Church  Deacon,  see  Action 

OR  Suit,  5. 
Acquiring  Title  by  Adverse  Possession, 

see  Adverse  Possession,  I. 
See  also  Evidence,  22. 

1.  Church  deacons  may  be  made  trustees 
for  the  control  and  management  of  proper- 
ty acquired  for  the  bcneUt  of  the  church. 
Stewart  v.  White  (Ala.)  211 

2.  As  deacons  in  a  church  no  persons 
have  capacity  either  to  acquire  in  them- 
selves or  to  transmit  to  successors  in  that 
ecclesiastical  office  any  rights  amounting  to 
title  in  easements.  Id. 

Notes  and  Briefs. 

Relisrious  Rocieties;  deed  to  unincorporat- 
ed society;  parties  to  action  by  trustees. 

212 

REMAINDERS. 

Valuation  of,  for  Purpose  of  Succession 
Tax,  see  Taxes,  4,  5. 

REMOVAL  OF  CAUSES. 

A  nonresident  railroad  company  sued 
jointly  with  its  resident  agent  for  injuries 
caused  by  the  latter's  negligence  can^'ot  re- 
move the  suit  to  a  Fedeial  court,  although 
the  agent  was  joined  to  prevent  such  re- 
movaL    Winston  v.  Illinois  C.  R.  Co.  (Kv.) 

603 
55  L.  R.  A. 


Of  JStieet  Pavement,  Contract  Provid- 
ing for,  see  Public  Improve- 
ments, G. 

See  also  Public  Iaipbovements,  Notb.s 
AND  Buiurs. 

RESCISSION. 

Of  Contract,  see  Contracts,  15. 

RESISTING  OFFICER. 

Instructions  as  to  Right  as  to,  soe 
Trial,  15. 

RES  JUDICATA. 

See  Judgment,  4. 

RESUME. 

For  R<^sum6  of  Contents  of  Book,  see  p. 
901. 


REVIVAI.. 

Of  Libel  Suit  against  Corporation, 
Action  or  Suit,  11. 

ROUTE. 

Selection  of,  see  Carriers,  20-22. 


SALE. 

Seller's  Liability  for  Injury  to  Pur- 
chaser's Employee,  see  Negligencb^ 
1. 

1.  Title  does  not  pass  by  acceptance  of 
an  offer  to  sell  lumber  piled  at  the  mill,  es- 
timated to  be  a  certain  amount,  at  specified 
prices  per  M,  inspection  to  be  made  by  a 
designated  person,  who  is  to  be  paid  equally 
by  both  parties,  where  there  is  no  clian^  in 
its  possession  or  in  the  insurance,  and  no 
notice  given  to  the  mill  owner  of  a  change 
of  title,  and  no  payment  made  except  as  to  a 
small  quantity  which  is  selected  and 
shipped.  H.  M.  Tyler  Lumber  Co.  v.  Charl- 
ton  (Mich.)  301 

2.  A  stipulation  in  a  contract  for  sale 
of  a  proprietary  medicine  sold  under  a 
registered  trademark,  that  the  purchaser 
shall  not  sell  it  for  less  than  a  •specified 
price,  does  not  follow  the  medicine  into  the 
hands  of  a  subsequent  vendee,  and  he  can- 
not be  prevented,  at  the  suit  of  the  manu- 
facturer, from  selling  at  less  than  the  stipu- 
lated price,  although  he  knows  that  the 
manufacturer  sells  only  subject  to  such  stip- 
ulation.   Garst  v.  Hall  &.  Lyon  Co.  (Mas<*.) 

631 

Notes  and  Briefs. 

Sale;  when  title  passes;  presumption  as 
to  passing  of  title;  payment  as  condition 
precedent  to  passing  of  title;  delivery  of 
part  as  evidence  of  delivery  of  whole.      302 

Reasonable  time  for  accepting  where  no 
time  fixed.  515 

Right  of  purchaser  of  personal  property 
to  sell  or  use  it  free  from  restrictions  af- 
fecting it  in  the  hands  of  the  vendor: — (I.) 
In  general;  (II.)  copyrighted  articles,  elec- 
trotype plates,  etc.;  (III.)  patented  arti- 
cles: (a)  in  general;  (&)  purchase  from 
assignee  of  limited  territory:    (1)    for  use 
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outside  of  territory;  (2)  for  sale  outside  of 
territory;  (o)  purchase  in  foreign  country; 
(IV.)  conclusion.  031 

8CHOOL8. 

Vetoing   Items   of  Appropriation  Bill 
for,  see  Statutes,  2,  3. 


8EAI.ED  VERDICT. 

Notes  and  Bbiefb. 
Sealed  verdict;  correction  of. 

SERVICE. 

See  Writ  aitd  Pbogebs. 


262 


SET-OFF  AND  COUKTERCIiAHC. 

In  Bankruptcy,  see  Bankbuptot,  3-5. 

Notes  and  Briefs. 

See  also  Bankbuptct. 

Set-ofT;  in  action  against  debtor;  of 
claim  due  to  defendant  and  another  jointly; 
equitable  set-off  in  action  at  law;  of  claim 
acquired  after  notice  of  assignment  of  cred- 
itor's claim ;  only  claims  existing  at  time  of 
first  publication  jf  notice  on  issuing  a  war- 
rant against  an  insolvent  estate  subjects  of 
set-off;  of  claim  once  submitted  to  court  and 
disallowed*  34 

SEWERS. 

Enjoininff  Discharge  of,  on  Adjoining 
Land,  see  InjunctioNi  3. 


SHIPFIKG. 

Injury  to  Passenger,  tee  Cabbiebs,  2-4. 

SIDEWALKS. 

Riding  Bicycle  on,  see  Biotcles. 

SLEEPING-CAR  COMPAinr. 

Liability  for  Injury  to  Porter,  see  Cab- 
BiEBS,  7;  Comtbacts,  8,  12. 

SICALLFOX. 

See  Ck)BPOBATioNS,  9. 

SPECIFIC  PERFORICANCE. 

Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  standing 
timber  situated  on  fourteen  different  tracts 
in  two  counties  of  a  state,  and  scat- 
tered over  more  than  6,000  acres  (for 
which  the  seller  has  obtained  contracts 
which  respectively  describe  the  timber 
sold  as  "air*  the  poplar,  oak,  and 
ash,  a  certain  nHmber  of  such  trees, 
and  all  "merchantable"  timber,  etc.),  to 
manufacture  it  into  lumber,  and  resell  cer- 
tain portions  to  the  seller,  giving  him  an  op- 
tion on  the  rest,  because  the  contract  is  too 
indefinite,  and  performance  by  a  receiver 
would  unduly  tax  the  superintendence  of  the 
court.    Bomer  Bros.  v.  Canady  (Miss.)  32S 

Notes  and  Briefs. 

Specific  performance;  of  part  of  contract 
not  enforceable  as  a  whole;  where  contract 
not  certain,  complete  or  mutual ;  of  com- 
lex  contract;   discrimination  as  to  grant- 

330 


r. 


Of  oral  aereement;   whon  maintainable. 

571 

Granting  of,  discretionary;  diligence  re- 
quired from  party  seeking.  70^ 

SPENDTHRIFT  TRUSTS, 

See  Tbxjsts. 

STATE. 

A  proceeding  to  compd  a  state  board 
of  supply  to  execute  a  contract  for  state 
supplies  which  has  received  its  approval  is 
not  within  the  rule  that  a  state  cannot  be 
sued  in  its  own  courts  without  its  express 
consent.  State  ex  rel.  Robert  llitehell 
Furn.  Ck>.  v.  Toole  (Mont.)  644 

Notes  and  BBOcrs. 

State;   general  law  concerning  contracts 
applicable  to;  liability  to  suit^  64S 

STATUTE  OF  FRAUDS. 

See  Ck)NTBAGTS,   5. 

STATUTES. 

Construction  of,  see  AnoBNETSy  2. 
Veto,  see  Coubts,  7. 

• 

Veto. 

1.  Constitutional  power  to  yeto  separate 
items  in  an  appropriation  bill  includes 
power  to  cut  down  an  item.  Com.  ex  rel. 
Elkin  V.  Burnett    (Pa.)  882 

2.  A  constitutional  re<juirement  that  the 
legislature  shall  appropriate  each  year  at 
least  a  certain  amount  for  the  support  of 
public  schools  does  not  deprire  the  execu- 
tive of  his  veto  power  of  separate  items  of 
the  appropriation.  Id. 

3.  Under  constitutional  power  to  disap- 
prove of  any  item  or  items  of  an  appropria- 
tion bill  the  executive  may  disapprove  one 
or  more  of  the  subdivisions  of  a  clause  mak- 
ing appropriations  for  schools,  by  which  the 
amount  is  distributed  among  separate  des- 
ignated schools  or  educational  interests, 
either  as  to  the  beneficiary  or  as  to  the 
amount,  and  approve  the  residue.  Id. 

InTalid  in  part. 

4.  Where  portions  of  a  statute  are  held 
unconstitutional,  if  the  remainder  is  not  so^ 
connected  with  such  portion  as  to  be  inca- 
pable of  separation,  but  is  a  complete  act, 
and  not  dependent  upon  the  part  held  in- 
valid, the  latter  alone  will  be  disregarded^ 
and  the  remainder  upheld,  except  in  cases 
where  it  is  apparent  that  the  rejected  part 
was  an  inducement  to  the  adoption  of  the 
remainder.     Bedell  v.  Moores   (Neb.)       74(^ 

RepeaL 

5.  A  statute  making  carriers  liable,  in 
the  absence  of  negligence,  for  injuries  to  pas- 
sengers, is  not  repealed  by  a  later  statute 
creating  a  right  of  action  in  favor  of  the 
peraonal  representatives  of  a  person  killed 
by  negligence.  Chicago,  B.  I.  &  P.  R.  Co. 
V.  Zernecke   (Neb.)  610 

ReTision. 

6.  Revision  of  the  Code,  and  not  of  the 
separate  sections,  is  effected  by  a  statute  en- 
titled   '*To     Revise     the    Code    ...    by 


55  L.  R.  A. 
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Amendin^v  Certain  Sections,  Repealing 
Others,  and  Adding  New  Sections/'  where 
1-^be  preamble  indicates  an  intention  to  re- 
vise the  Code,  and  the  act  makes  extensive 
changes  therein.    Lewis  ▼.  Dunne  (Gal.) 

833 

7.  A  code  of  civil  procedure  cannot  be 
revised,  without  republication,  to  the  ex- 
tent of  amending  over  400  sections,  repeal- 
ing nearly  100,  adding  many  new  ones, 
-changing  section  numbers,  and  inserting, 
changing,  and  amending  headings,  where  the 
Constitution  provides  that  no  law  shall  be 
revised  or  amended  by  reference  to  its  title, 
but  in  such  case  the  act  revised  or  section 
amended  shall  be  re-enacted  and  published 
at  length  as  revised  or  amended.  Id. 

8.  The  title,  "An  Act  to  Revise  the  Code 
of  Civil  Procedure  of  the  State  of  Califor- 
nia," does  not  sufficiently  comply  with  a 
constitutional  provision  that  eve^  act  shall 
embrace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title, — ^at  least  where  the 
act  deals  with  a  vast  variety  of  subjects, 
many  of  which  are  totally  distinct  from  each 
other,  many  of  them  having  no  relation  to 
civil  procedure.  Id. 

Notes  abo  Bbiets. 

See  also  Govebnob. 

Statutes;  power  of  legislature  to  enact  a 
code  or  compilation  of  law's  or  amend  many 
or  undesignated  sections  thereof,  by  a  sin- 
gle statute: — (I  )  Enactment:  (a)  in  gen- 
eral; (6)  embodying  in  adopting  act;  (c) 
reading;  (d)  sufficiency  of  title;  (e)  plu- 
rality of  subject;  (II.)  amendment:  (a) 
sufficiency  of  title:  (1)  in  general;  (2)  des- 
ignating sections  amended  by  number  alone; 
(3)  failure  to  designate  sections  amended  in 
any  manner;  (6)  plurality  of  subject;  (c) 
re-enacting  and  puolishing  at  full  length; 
(III.)    conclusion.  833 

Construction  of  provisions  designed  to  re- 
move existing  evils.  250 

Private  construction  of  act  delegating  to 
municipality  power  to  tax.  564 

Private  construction  of  statute  in  deroga- 
tion of  common  law;  prior  statute  repealed 
by  repugnant  act  subsequently  passed;  suf- 
ficiency of  title.  611 

Partly  invalid;  upholding  valid  part; 
how  question  whether  one  part  of  act  in- 
duced passage  of  another  determined.      740 

Judicial  construction  of  part  of.  903 

STEAMBOAT. 

Injury  to  Passenger  on,  see  Cabbiebs, 
2-4. 

STEPPING  STONE.' 

As  Nuisance,  see  Nuisaitces. 

Notes  Ain>  Bbdsfs. 

Stepping  stone;  as  nuisance;  presumption 
of  license  for.  775 

STOCK. 

Attachment  of,  see  Attachment. 
Gift  of,  see  Cift,  2,  3. 
iS5  L.  R.  A. 


STREET  RACLWATS. 

Operating  Cars  During  Strike,  see  Cab- 
biebs, 8. 

STREETS. 

Improvement  of,  see  HionwATS;  Pub- 
lic Impbovements. 


Operating  Street  Car  During,  see  Cab- 
biebs, 8. 
See  also  Cabbiebs,  Notes  and  Bbiefs. 

SUBAGENT. 

Authority  of  Insurance  Agent  to  Ap- 
point, see  Insubance,  3-5. 

See  also  Pbincipai.  and  Agent,  Notes 
AND  Bbiefs. 

SUBROGATION. 

To  Claim  against  Bankrupt,  see  Bank- 

BUTTCY,  4. 
To   Tenant's    Claim   against  Landlord, 
see  Landlobd  and  Tenant. 

Notes  and  Bbiefs. 

Subrogation;  of  one  whose  negligence 
caused  tne  loss ;  of  one  whose  right  tainted 
with  his  own  fraud.  617 

SUCCESSION  TAX. 

See  Taxes,  2-«. 

SUMMONS. 

See  Wbit  and  Pbocess. 

SURFACE  SUPPORT. 

Measure  of  Damages  for  Remoral  of, 

see  Damages,  3. 
Liability  for  Removal  of,  see  Mines. 

SURFACE  WATER. 

See  Watebs,  Notes  and  Bbiefs. 

SURVEY. 

Notes  and  Bbiefs. 

ft 

Surreys;  prima  facie  correctness  of.    890 

SV7ITCH  TRACK. 

Agreement  with  Landowner  as  to  Use 
of,  see  Contbacts,  1,  13. 


Suit  by  Single  Taxpayer  to  Recover 
Back,  see  Action  ob  Suit-,  6. 

Commissioners  to  Review  Apportion- 
ment of,  see  Constittttional 
Law,  2. 

Judicial  Amount  in  Suit  to  Recover 
Back,  see  Courts,  3. 

1.  An  infirmary  maintained  by  the  pro- 
prietors of  a  medical  college  to  induce  at- 
tendance at  the  college  for  the  instruction 
and  clinical  experience  received  in  the  in- 
firmary is  not  exempt  from  taxation  as  an 
institution  of  purely  public  charity,  al- 
though a  great  deal  of  charitable  work  is 
done  in  it.  Gray  Street  Infirmary  v.  Louis- 
ville (Ky.)  270 
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SneeesBlon  taac 

See  also  Limttatiott  of  Actions,  7. 

2.  An  interest  in  property  passes  by 
will,  within  the  meaning  of  an  inheritance 
tax,  although  its  destination  is  by  the  will 
made  subject  to  the  appointment  of  third 
persons.     Howe  v.  Howe  (Mass.)  62G 

3.  A  statute  exempting  legacies  of  less 
than  a  specified  amount  from  the  payment 
of  Fiiocession  tax  will  not  apply  to  legacies 
to  which  persons  became  entitled  before  it 
took  effect.  Id. 

4.  The  valuation,  for  purposes  of  suc- 
cession tax,  of  the  contingent  remainder  de- 
vised to  an  exempt  person  for  life,  is  to  be 
made  as  of  the  date  of  the  testator's  death, 
according  to  the  rule  laid  down  in  the  stat- 
ute, by  actuaries'  combined  experience  ta- 
bles, with  4  per  cent  compound  interest, 
and  not  according  to  the  time  of  actual  ter- 
mination of  the  life  estate,  although  such 
termination  occurs  before  the  valuation  is 
made.  Id. 

5.  In  ascertaining  the  value  for  succes- 
sion tax,  of  the  remainders  in  a  residuary 
estate  from  which  testator  has  directed  the 
payment  each  year  of  sufficient  to  make  the 
income  of  the  life  tenant  a  certain  amount 
including  her  private  income,  if  the  private 
income  is  substantially  the  same  from  year 
to  year  the  life  interest  in  the  residue  may 
be  regarded  as  an  annuity  for  the  difference 
between  it  and  the  specified  sum,  which  may 
be  valued  as  of  the  time  of  testator's  death, 
in  the  manner  provided  by  the  statute,  ac- 
cording to  actuaries'  combined  experience 
tables,  with  4  per  cent  compound  intere^^t. 

Id. 

6.  The  insertion,  in  a  statute  the  obvious 
intent  of  which  is  to  tax  every  interest, 
present  or  future,  passing  by  will  to  persons 
not  exempt,  of  provisions  that  the  tax  shall 
be  due  and  payable  within  two  years  after 
the  executor's  qualification,  and  that  suit 

'shall  be  brought  in  six  months  after  it  is 
due,  will  not  prevent  the  taxation  of  fu- 
ture contingent  interests  which  do  not  vest 
within  such  time,  where  the  statute  also 
provides  that  the  probate  court  may  extend 
the  time  when  the  tax  is  payable  whenever 
the  circumstances  of  the  case  may  require. 

Id. 

Notes  and  Briefs. 

Taxes;  charities;  what  is  a  public  chari- 
ty. 270 

Inheritance  tax;  time  for  collecting; 
what  property  subject  to;  valuation  of  es- 
tate for  purpose  of.  62G 

Assessment  without  notice  to  taxpayer; 
right  of  administrative  branch  to  collect; 
equalization  of.  957 


TAXING  DISTRICT. 

Presumption   as   to   Questions    Consid- 
ered    in    Prescribing,    see    Public 
Improvements,  2. 
55  L.  R.  A. 


Suit  by  Single  Taxpayer  to  RecoTcr 
Sinide  Taxes  Paid,  see  Action  ca 
Suit,  6. 


MuHuanius  to  Compel  Service  by  Com- 
pany, see  Mandamus,  4. 

1.  A  telephone  company  is  not  shown  to 
be  free  from  regulation  as  a  common  car- 
rier by  the  fact  that  the  Constitution  re 
quires  the  consent  of  the  municipal  authori- 
ties before  it  can  place  its  poles  in  a  city 
street,  and  that  the  statutes  forbid  such 
companies  to  make  unreasonable  discrimina- 
tion in  rates  of  service,  and  empower  the 
railroad  commission  to  regulate  the  charg»?s 
of  telegraph  companies,  but  make  no  men- 
tion of  telephone  companies.  State  ex  rel. 
Gwynn  v.  Citizens'  Teleph.  Co.   (S.  C.)     139 

2.  A  telephone  company  cannot  impose, 
as  a  condition  to  extending  its  facilities  to 
one  desirous  of  obtaining  them,  an  agree- 
ment not  to  use  a  rival  system.  Id. 

3.  Reasonable  time,  if  necessary,  may  bo 
allowed  to  a  telephone  company  to  comply 
with  a  mandate  requiring  it  to  furnish  in- 
struments and  connections  to  one  desiring 
to  make  use  of  its  system.  Id. 

4.  A  telephone  company,  although  hav- 
ing a  monopoly  of  the  business  in  a  particu- 
lar city,  may  deprive  a  customer  of  service 
upon  his  refusal  to  discontinue  the  use,  in 
connection  with  its  wires  on  his  premises,  of 
extension  instruments  not  furnished  by  it, 
where  it  is  able  and  willing  to  furnish  such 
instruments  as  efficient  and  convenient  as 
the  state  of  the  art  affords,  upon  reasonable 
terms.  Gardner  v.  Providence  Teleph.  Co. 
(R.  I.)  113 

5.  Breach  by  a  patron  of  a  telephone 
company  of  bis  agreement  not  to  use  a  rival 
system  will  not  justify  the  company  in  re- 
moving  its  instruments  and  denying  him 
further  benefit  of  its  system.  State  ex  rel. 
Gwynn  v.  Citizens'  Teleph.  Co.  (S,  C.)     131> 

Notes  and  Briefs. 

Telephones;    telephone   company  as  com- 
I  mon  carrier;  duty  to  serve  public  impartial- 
ly; mandamus  to  compel  service  by.  140 

Duty  to  serve  public  impartially;  right  to 
make  rules  and  regulations  and  to  control 
property.  113 


TENDER. 

Of  Assessments  after  Expulsion  from 
Benefit  Society,  see  Benevolent 
Societies,  2. 

Notes  and  Briefs. 

Tender;    what   dispenses    with    neoessitv 
of.    '  m 


TICKETS. 

See  Carriers,  9-16. 


Timber— Trial. 
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Deed  of,  see  Evidence,  11. 

Specific    Performance    of    Contract    to 

Sell,  see  Specific  Performance. 
Reasonable   Time  for   Removal   of,   see 

Trial,  4. 

1.  Payment  of  the  balance  due  on  the 
purchase  money  is  not  a  condition  precedent 
to  the  right  to  enter  on  land  and  cut  the 
timber  thereon,  under  a  deed  conveying  the 
standing  timber  on  certain  described  lots, 
and  reciting  the  payment  of  a  certain 
amount  in  cash,  and  that  the  balance  due 
on  each  lot  is  a  certain  sum,  which  shall  be 
paid  when  each  lot  is  entered  to  cut  the 
timber.    McRae  v.  Stillwell    (Ga.)  513 

2.  A  deed  of  "all  the  pine  timber  suita- 
ble for  sawmill  purposes"  on  certain  de- 
scribed lots  of  land,  together  with  a  full 
right  of  way  for  railroads,  tram  roads,  and 
wagon  roads  through  such  lands,  to  the 
gjantees,  their  heirs  and  assigns,  "to  contin- 
ue as  long  as  said  mill  operations  may  re- 
quire," does  not  grant  a  perpetual  right  to 
enter  and  remove  the  standing  timber  on 
tlie  land;  and  the  grantees'  estate  therein 
ceases  and  determines  if  the  trees  are  not 
removed  within  a  reasonable  time  after  the 
esLecution  of  the  deed.  Id. 

Notes  and  Briefs. 

Timber;   conveyance  of  title  to  standing 
timber   without  conveying  title  to  land: — 

(I.)  In  general;  (11.)  nature  of  purchas- 
er's estate;  (111.)  incidental  rights  of  pur- 
chaser; (IV.)  prerequisites  to  passing  of  ti- 
tle; selection  of  trees;  (V.)  payment  of 
purchase  price;  (VI.)  what  timber  included 
in  conveyance:  (a)  in  general;  (6)  size  of 
timber  generally;  (c)  mode  of  determining 
size;  {d)  time  of  determining  size  and  suit- 
ability; (VII.)  for  what  purpose  timber 
may  be  used;  (Vlll.)  when  timber  must  be 
removed;  forfeiture  of  rights  in:  (a) 
where  particular  time  specified  in  contract: 

(1)  in  general;  (2)  effect  of  failure  to  re- 
move in  time  specified;  (3)  construction  of 
contract  as  to  time  of  removal;  (4)  what 
constitutes  a  removal;  (5)  necessity  of  re- 
moving as  well  as  cutting;  (6)  extension 
of  time  to  remove;  (&)  where  no  time  speci- 
fied in  contract:  (1)  in  general;  (2)  what 
is  a  reasonable  time  for  removal,  and  how 
determined;  (3)  notice  to  remove;  (IX.) 
summary.  513 


TRANSFER  TAX. 

See  Taxes,  2-0. 

TRESPASS. 

Notes  and  Bbiefs. 
Trespass;  injunction  against. 

TRESPASSER. 

Liability    for     Injury    to,    see 
GENCE,   2-8. 


212 
Negli- 


Of  Taking  Appeal,  see  Appeal  and  Er- 
ror, 2. 

TOTAL  LOSS. 

See  Insurance,  10. 

TOIXTN. 

Estoppel  by  Recitals  in  Bonds,  see  Es- 
toppel, 3. 

Liability  for  Diverting  Surface  Water, 
see  Waters,  3. 

Notes  and  Briefs. 

Towns;    duty  to   keep  bridges,   side- 
walks, etc.,  in  repair.  738 

55  L.  K.  A. 


TRIAL. 

Right   to   Jury   Trial,    see   Action   or 

Suit,  1. 
Sufliciency  of  Finding,  see  Appeal  and 

Error,  5. 
Misconduct  of  Jury,    see    New    Trial, 
2-4. 

1.  A  mistrial  will  result  from  changing 
the  judge,  without  defendant's  coxiseiii,  uur- 
ing  the  trial  of  a  criminal  case,  when  the 
argument  to  the  jury  is  in  progress,  the  new 
judge  being  required  to  read  the  defendant's 
instructions  to  the  jury,  which  have  been 
approved  by  his  predecessor,  and  to  pass 
upon  those  presented  by  the  state,  although 
the  judges  belong  to  the  same  circuit,  and 
the  statute  permits  such  judges  to  inter- 
change with  each  other  and  perform  each 
other's  duties.  Durden  v.  People  (111.)  240 
Right  to  jnry  trial. 

2.  That  the  keeping  of  a  house  of  ill  fame 
is  made  a  misdemeanor  by  state  law,  so  that 
one  accused  of  so  doing  is  entitled  to  a  jury 
trial,  does  not  prevent  a  municipal  corpora- 
tion from  imposing  a  penalty  for  such  con- 
duct, as  a  mere  measure  of  suppression, 
which  may  be  enforced  without  a  jury  trial. 
Ogden  v.  Madison   (Wis.)  605 

3.  The  constitutional  right  to  jury  trial 
does  not  extend  to  prosecutions  for  viola- 
tion of  municipal  ordinances  for  the  sup- 
pression of  disorderly  houses.  Id. 

Qneitions  for  eon*  *-  or  Jury. 

As  to  Territory  of  lno..rance  Agent,  see  In- 
surance, 2. 

4.  What  is  a  reasonable  time  for  the  re- 
moval of  growing  timbor  from  land  under 
a  deed  conveying  "all  the  pine  timber  suit- 
able for  sawmill  purposes,"  and  granting  a 
right  of  way  through  the  land,  "to  continue 
as  long  as  said  mill  operations  may  re- 
quire,'* is  a  question  of  fact  to  be  decided  by 
the  jury  upon  consideration  of  all  the  facts 
and  circumstances  in  the  case.  McRae  v. 
Stillwell    (Ga.)  613 

6.  Whether  a  receiver  is  or  is  not  un- 
able, by  proper  effort,  to  restore  a  fund  in- 
tnisted  to  his  keeping  as  an  oflicer  of  the 
court,  and  which  he  has  wilfully  misappro- 
priated, is,  both  at  common  law  and  under 
the  Georgia  statute,  a  question  which  may 
be  determined  by  the  presiding  judge,  and 
is  not  one  which  is  required  to  be  submitted 
to  a  jury.     Tindall  v.  Westcott  (Ga.)       225 

6.  Whether  or  not  a  railroad  compaily  in 
placing  persons  in  its  station  to  guard 
against  burglars  owes  the  duty  to  em- 
ployees to  instruct  the  guards  and  warn  the 
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•employees,  so  as  to  avoid  injury  to  them, 
18  a  question  for  the  jury  under  all  the  cir- 
cumstances of  the  case.  Lipscomb  v.  Hous- 
ton &  T.  C.  R.  Co.   (Tex.)  869 

7.  The  question  of  the  negligence  of  a 
railroad  company  is  for  the  jury,  where  it 
put  a  train  in  motion  and  forced  an  intend- 
ing passenger  to  choose  between  being  left 
and  boarding  the  moving  cars  at  a  place 
known  by  it,  but  not  by  him,  to  be  unsuit- 
able, after  having  established  the  practice 
of  bringing  the  train  to  a  suitable  place  for 
receiving  passen^rs  before  despatching  it 
on  its  journey.  Mills  y.  Missouri,  K.  &  T. 
R.  Co.   (Tex.)  497 

8.  Whether  or  not  a  pers(ni  walking  in 
the  wagon  track  of  a  bridge,  which  is  safe, 
is  guilty  of  negligence  in  leaving  it  and  en- 
termg  upon  the  sidewalk  to  avoid  a  passing 
teom,  by  reason  of  which  he  is  injured 
through  a  concealed  defect  in  the  sidewalk, 
is  a  question  for  the  juiy.  Danville  v. 
Robinson  (Va.)  102 

Submission  to  Jiuy* 

9.  Although  the  question  whether  or  not 
one  coming  into  collision  with  a  train  in 
attempting  to  cross  a  railroad  track  was  in 
the  exercise  of  due  care  is  ordinarily  for 
the  jury,  yet  such  question  need  not  be  sub- 
mitted to  them,  if  on  the  evidence  reason- 
able men  can  come  to  only  one  conclusion. 
•Gahagan  v.  Boston  &  M.  R.  Co.    (N.  H.) 

426 

10.  An  adult  in  full  possession  of  his 
senses,  who  on  a  clear  day,  with  nothing  to 
obstruct  his  view  or  engross  his  senses,  de- 
liberately steps  onto  a  railroad  track  over 
which  he  knows  trains  are  frequently  pass- 
ing, in  front  of  a  moving  engine,  without 
any  effort  to  ascertain  whether  or  not  a 
train  is  coming,  shows  no  care  which  will 
require  a  submission  to  the  jury  of  his 
right  to  hold  the  railroad  company  liable 
for  his  injury.  Id. 

Instmctions. 

Prejudicial  Error  in  Giving,  see  Appeal  akd 
Krrob,  8. 

11.  There  is  no  error  in  refusing  a  spe- 
•cial  charge  on  a  subject,  even  if  correct, 
whore  that  phase  of  the  case  has  been  cor- 
rcctlv  stated  in  the  general  charge.  Wells- 
ton  Coal  Co.  V.  Smith  (Ohio)  90 

12.  An  instruction  stating  the  law  appli- 
•cable  to  one  theory  of  the  case,  and  sub- 
stantially covering  all  the  facts  upon  which 
the  correctness  of  such  theory  depends,  is 
proper  if  there  is  any  evidence  in  the  case 
tending  to  prove  such  facts,  although  it  ig- 
nores other  facts  put  in  issue  as  part  of 
another  and  different  theory,  which,  if  true, 
leads  to  a  different  conclusion  and  result,  if 
another  instruction  has  been  given  in  the 
•case  covering  such  conflicting  theory. 
Rhoades  v.  Chesapeake  &  O.  R.  Co.(W.  Va.) 

170 

13.  The  court  cannot  deprive  defendant  in 
an  station  for  negligent  injuries,  of  the  right 
to  a  verdict  of  the  jury,  where  the  Constitu- 
tion preserves  the  right  to  trial  by  jury  in- 
violate, by  instructing  that  he  was  guilty 
hb  L.  R.  A« 


of  negligence,  although  the  facts  are  undis- 
puted.    Shobert  v.  May  (Or.)  810 

14.  Where  the  opinion  of  experts  as  to 
the  insanity  of  one  accused  of  crime  is  based 
on  facts  learned  through  personal  examina- 
tion of  him,  the  instructions  to  the  juiy 
must  not  unfairly  criticise  such  evidence, 
but  they  should  be  left  to  accord  to  it  such 
weight  as  they  deem  proper  without  dis- 
crediting reflections  from  the  court.  State 
V.  McCullough   (Iowa)  378 

15.  The  duty  of  a  peace  officer  to  arrest 
defendant  for  unlawfully  carrying  arms 
should  not  be  given  in  charge  to  the  jury 
upon  a  trial  for  killing  such  officer  while 
he  was  attempting  to  arrest  accused,  where 
deceased  did  not  disclose  his  authority,  and 
accused  did  not  know  that  he  was  an  officer 
or  was  attempting  to  arrest  him  for  an  of- 
fense, since,  under  such  circumstances,  ae« 
cused  had  a  right  to  resist  the  arrest  with 
whatever  force  was  neeessary.  Montgomeiy 
V.  State   (Tex.)  806 

Verdiet. 

1($.  Adding  the  number  of  weeks  for 
which  recovery  is  to  be  had  about  which 
there  is  no  controversy,  to  a  verdict  fixing 
the  amount  to  be  allowed  per  week  under 
a  contract  for  support,  is  a  correction  of 
a  mere  formal  defect,  which  may  be  made 
after  the  jury  have  sealed  the  verdict  and 
separated.    Wright  v.  Wright   (Iowa)    261 

DireetinK  Terdiet. 

17.  A  verdict  cannot  be  directed  against  a 
defendant  in  an  action  for  wrongful  death, 
where  there  are  unsettled  questions  of  fact 
upon  which  liability  depends.  Lipscomb  v. 
Houston  &  T.  C.  R.  Co.  (Tex.)  869 

18.  Tlie  question  who  actually  paid  a 
street  improvement  assessment  is  immate- 
rial in  an  action  by  a  grantee  to  recover  it 
under  a  covenant  against  encumbrances  in 
a  conveyance  of  the  property  on  which  it 
was  levied,  where  the  fact  that  it  belonged 
to  the  grantee  is  not  disputed,  so  that  a  con- 
flict of  evidence  with  regard  to  it  will  not 
prevent  the  court  from  directing  a  verdict 
in  favor  of  the  grantee.  Green  y.  Tidball 
(Wash.)  879 

Notes  asd  Bbiefs. 

Trial;  when  negligence  case  taken  from 
jury.  221 

When  verdict  directed  because  of  contrib- 
utory negligence.  300 

Correction  of  sealed  verdict.  202 

Questions  of  negligence  and  contributory 
negligence  for  jury.  420 

Right  to  jury  on  prosecution  for  keeping 
house  of  ill  fame.  507 

Scope  of  employment,  question  for  jury. 

711 

Instructing  jury  as  to  what  constitutea 

negligence.  810 

Direction  of  verdict  in  action  for  causing 
death.  870 

When  duty  to  take  case  from  jury.     012 
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One  who  purchases  in  good  faith, 
without  actual  notice,  mortgaged  chattels 
from  the  mortgagor  in  poflsession,  is  not  lia- 
ble for  a  conversion  without  demand  or  re- 
fusal, if  he  has  merely  received  them  into 
his  own  possession,  and  has  exercised  no 
other  dominion  or  control  over  them  to  the 
exclusion  of  the  mortgagee  or  in  defiance  of 
his  rights.     Dean  v.  Cushman  (Me.)        959 

NoTKS  Ain>  BsxErs. 

Trover;   necessity  of  demand  where  pos- 
session originally  lawful.  959 

TRUSTS. 

Resignation  of  Trustee,  see  Charities, 

3. 
Oral,    Bar  of   Limitations   as   to,    see 

XilMITATION   OF  ACTIONS,  6. 

Amending  Trustee's  Answer,  see  Plead- 
ing, 2. 

1.  A  trust  founded  upon  a  parol  agree- 
ment by  which  one  person  took  the  title  to 
-certain  mining  locations  for  the  benefit  of 
ethers  is  an  express,  and  not  a  resulting, 
trust     Patterson  v.  Hewitt  (N.  M.)       658 

2.  An  agreement  between  the  beneficiary 
of  a  spendthrift  trust,  and  the  trustees,  by 
which  he  becomes  entitled  to  a  certain  por- 
tion of  the  income  absolutely,  when  by  the 
terms  of  the  instrument  creating  the  trust 
the  question  whether  any  sum  should  be 
paid  to  the  beneficiary,  and,  if  so,  what 
amount,  when  and  under  what  circumstan- 
ces, was  left  entirely  to  the  discretion  of  the 
trustees,  is  void,  and  will  not  bring  the  spec- 
ified income  within  the  reach  of  creditors; 
and  it  is  immaterial  that  the  trustees  were 
empowered  to  turn  over  to  him  the  entire 
estate  if  in  their  judgment  it  would  be  for 
the  best  interest  of  him  and  his  heirs,  since 
by  retaining  control  of  the  corpus  of  the 
property  they  indicate  that  in  their  judg- 
ment it  is  not  for  his  interest  to  have  con- 
trol of  the  entire  property.  Murphy  v.  De- 
lano (Me.)  727 

Notes  and  Briefs. 

See  also  Charities. 

Trust,  grant  to  church  trustees.  212 

Spendthrift    trusts;    creditor's    right    to 

bold  trustees.  727 


TWO-THIRDS  MAJORITT. 

For  Passage  of  Ordinance,  see  MuNici- 

PAJ.   COBFORATIONS,    1. 

UNBOBH   CHILDBEN. 

Notes  and  Briefs. 

Unborn  children;  infant's  right  of  action 
for  injuries  received  before  birth;  proximate 
cause  of  injury.  118 

UNITED  STATES. 

Notes  and  Briefs. 

United  States;  priority  of  lien  of,  over 
individuals.  382 

55  L.  R.  A.  65 


USUBT. 

See  Conflict  of  Laws. 

VAUItT. 

Liability  for  Injury  by,  see  Highways, 
2,  3. 

Noi-Es  and  Briefs. 

Vaults;  under  sidewalk.  235 

VENDOR  AND  PURCHASER. 

See  Timber,  Notes  and  Briefs. 

VERDICT. 

See  Trial,  16. 

VESTED  RIGHT. 

In  Practice  of  Medicine,  see  Constitu- 
tional Law,  8. 
VETO. 

See    Governor,    Notes     and   Briefs; 
Statutes,  1-3. 

VOTERS   AND   EI.ECTIONS. 

Information   for   Bribery   at   Election, 
see  Indictment,  3. 

Vote  selling  or  bribery  at  elections  is 
within  a  constitutional  provision  authoriz- 
in|;  disfranchisement  for  an  "infamous 
crime."    Baum  v.  State  (Ind.)  250 

Notes  and  Briefs. 

Voters  and  elections;  power  to  disfran- 
chise for  infamous  crime;  what  constitutes 
infamous  crime.  250 

WAIVER. 

Of  Wrongful  Expulsion  from  Train,  see 
Carriers,  15. 

WASTE. 

The  opening  of  mines  and  mining  of 
coal  by  the  owner  of  a  determinable  fee  in 
property  of  which  the  coal  constitutes  the 
chief  value  is  not  such  waste  as  can  be  en- 
joined by  the  owners  of  the  expectancy,  who 
claim  under  an  executory  devise, — at  least 
where  it  is  not  made  to  appear  that  the  con- 
tingency which  will  determine  the  fee  is 
reasonably  certain  to  happen.  Gannon  v. 
Peterson  (III.)  701 

Notes  and  Briefs. 

Waste;  opening  mine  and  taking  out  coal^ 
as.  703. 

WATER  CI.OSET. 

Enjoining  Discharge  of,  on  Adjoining; 
Land,  see  Injunction,  3. 

WATERS. 

Stream  as  Boundary,  see  Boundaries.. 

1.  Water  accumulated  in  a  surface  hol- 
low from  rain  falling  on  the  surrounding 
highlands,  which  at  times  entirely  disap- 
pears through  evaporation  or  percolation^ 
is  subject  to  the  rules  governing  surface 
water,  and  not  to  those  governing  water- 
courses.    Brandenberg  v.  Zeigler    (S.  C.) 

414 
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2.  Tlie  owner  of  land  on  which  surface 
water  has  collected  in  a  pond  cannot,  by 
cutting  through  the  natural  rim  of  the  ba- 
sin, drain  the  water  upon  a  neighbor's  prop- 
erty to  his  injury.  Id. 

3.  A  township  is  liable  at  common  law 
for  gathering  from  its  streets  and  turning 
out  of  its  course  surface  water  in  such 
quantities  that  the  gutters  are  inadequate 
to  carry  it,  so  that  it  overflows  and  injures 
private  property  in  the  vicinity.  McAskill 
V.  Hancock  Twp.  (Mich.)  738 

Notes  and  Briefs. 

Waters;,  rights  of  riparian  owners;  en- 
joining pollution  or  obstruction  of;  pre- 
scriptive right  to  waters  of  spring.  212 

Surface  water;  definition  of;  right  to 
drain  over  adjoining  land;  pond  fed  by.  415 

WATEB  WHEEL. 

Liability  for  Injury  to  Child  By,  see 
Negligence,  5«  6. 

WILLS. 

Contract  to  Make,  see  Contbacts,  4. 

1.  A  will  signed  by  the  testatrix  after 
the  subscription  of  the  testamentary  wit- 
nesses, although  on  the  same  occasion  and 
while  they  are  still  present,  is  invalid  un- 
der N.  J.  act  March  12,  1851  (3  Gen.  Stat. 
p.  3780),  providing  that  all  wills  and  testa- 
ments shall  be  signed  by  the  teetator,  and 
that  the  signature  shall  be  made  by  the  tes- 
tator, or  the  making  thereof  acknowledged 
by  him  and  such  writing  declared  to  be  his 
last  will,  in  the  presence  of  two  witnesses 
present  at  the  same  time,  who  shall  sub- 
scribe their  names  thereto  "as  witnesses,*' 
in  the  presence  of  the  testator,  since  it  is 
essential  to  validity  that  everything  re- 
quired to  be  done  by  the  testator  shall  pre- 
cede in  point  of  time  the  subscription  of  the 
witnesses.  Lacey  v.  Dobbs  (N.  J.  Err.  ft 
App.)  680 

2.  When  a  testator  uses  the  words 
"heirs."  "issue,"  and  "children,"  indiscrimi- 
nately, giving  them  the  common  and  popu- 
lar, instead  of  their  strict- and  lecal,  mean- 
ing, the  court  is  warranted  in  reading  them 
interchangeably,  so  as  to  give  the  will  such 
construction  as  will  best  comport  with  the 
intention  of  the  testator  as  drawn  from  the 
entire  instrument.  Gannon  v.  Peterson 
(111.)  701 

3.  Under  a  devise  to  one  and  his  heirs 
and  assigns  forever,  and,  in  case  he  should 
die  without  issue,  then  the  property  to  go  to 
others,  their  heirs  and  assigns  forever,  by  a 
will  in  which  the  words  "issue"  and  "chil- 
dren" are  used  interchangeably,  the  first 
taker  has  a  base  or  determinable  fee,  and 
the  others  a  mere  expectancy,  with  no  pres- 
ent vested  interest  which  will  entitle  them 
to  control  the  use  of  the  property,  although 
the  first  taker  has  been  married  nine  years 
without  having  children,  where  he  is  only 
forty  years  old  and  in  full  possession  .of  his 
powers,  physical  and  mental.  Id. 
55  L.  R-  A. 


NoTKS  AND  Briefs. 

Wills;  prior  services  as  consideration  for. 

572 
Subscribing  witnesses  signing  before  tes- 
tator; testator  signing  in  presence  of  wit- 
nesses. 580 

Cutting  down   fee   by  subsequent   provi 
sion;  meaning  of  word  "issue."  702 
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WIRES. 

Insulation,  Lack  of,  as  Cause  of  Injury, 
see  Pboximate  Causs. 

WITNESSES. 

Discretion  in  Examination  of  Infant, 
see  Appeal  and  Ebbob,  3. 

Evidence  of  Statements  between  Hus- 
band and  Wife,  see  Evidence,  18. 

A  county  attorney  trying  a  criminal 
case  is  not  incompetent,  by  statute  or  legal 
policy,  from  testifying  in  behalf  of  the  de- 
fendant as  to  contradictory  statements 
made  by  one  of  the  state's  witnesses  on  a 
former  trial  of  the  case.  State  v.  Tabor 
(Kan.)  231 

Notes  and  Bbiefs. 

Witnesses;  competency  of  prosecuting  at- 
torney as  witness.  231 

Duty  of  coimty  attorney  to  become;  com- 
petency of  attorney  against  client.  232 

Competency  of  infant  as.  912 

WOICEN. 

Right  to  Practise  Law,  see  Attobnets. 

WBIT  AND  PROCESS. 

Sufficiency  of  Finding  as  to  Corporate 
Agent  Served,  see  Appeal  and  Eb- 
bob, 5. 

Service    on    Foreign   Corporation,   see 

COBPOBATIONS,  8. 

1.  Only  the  person  legally  authorized  to 
bring  an  action  for  wroi^ul  death  need  be 
named  in  the  summons,  leaving  the  bene- 
ficiaries to  be  named  in  the  declaration,  un- 
der a  statute  providing  that  the  cause  of 
action  in  the  summons  may  be  stated  bri^y 
in  general  terms.  Love  v.  Southern  R.  Co. 
(Tenn.)  471 

2.  A  traveling  salesman  of  a  foreign  cor- 
poration sent  to  investigate  the  controversy 
out  of  which  a  cause  of  action  arose  is  withT 
in  the  provisions  of  a  statute  authorizing 
service  of  process  on  a  foreign  corporation 
by    serving    personally  any  agent    thereof 

'  within  the  limits  of  the  state.  Abbeville  E. 
L.  &,  P.  Co.  V.  Western  Electrical  Supply 
(S.  C.)  146 

Notes  and  Bbiefs. 

Writ  and  process;   service  of  process  on 
agent  of  foreign  corporation.  148 

Malicious  abuse  of,  liability  for.  259 

Officer  serving   void    writ   not  protected; 
nothing  gained  by  fraudulent  use  of  process. 

283 
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